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FOREWORD 


1. I n  1968 a Committee appo in ted  under t h e  Chairmanship 

of Lord Crowther w a s  s e t  up by t h e  Board o f  ~ r a d e l  t o  

c a r r y  o u t  a wide ranging  review of t h e  l a w  and p r a c t i c e  

I1governing t h e  p r o v i s i o n  o f  c r e d i t  t o  i n d i v i d u a l s  f o r  

f i n a n c i n g  purchases of goods and s e r v i c e s  fer p e r s o n a l  

consumption". The Committee 's  Repor t ,  Consumer C r e d i t ,  

w a s  pub l i shed  i n  1971. 2 

2 .  The Committee s recommendations i n c l u d e d  p r o p o s a l s ,  

n o t  on ly  f o r  t h e  s p e c i a l  p r o t e c t i o n  of consumers i n  

c r e d i t  transaction^,^ b u t  a l s o  among o t h e r  t h i n g s  f o r  

t h e  e s t ab l i shmen t  of a new l e g a l  framework f o r  t h e  

r e g u l a t i o n  of s e c u r i t y  i n t e r e s t s  i n  moveable p r o p e r t y4 -
a framework which r e f l e c t e d  t h e  i n f l u e n c e  o f  A r t i c l e  9 

o f  t h e  Uniform Commercial Code of t h e  United S t a t e s  o f  

America. 

3. I n  1973 The Government pub l i shed  i t s  i n t e n t i o n  t o  

implement, f o r  t h e  whole of Grea t  B r i t a i n ,  t h e  Crowther  

Committee ' S recommendations r e l a t i n g  t o  consumer 

'AS from 20 October 1970 t h e  Board of Trade w a s  u n i t e d  
w i t h  p a r t  of  the  d i s s o l v e d  M i n i s t r y  of Technology and 
became t h e  Department of Trade and Indus t ry .  

2 ~ m n d .4596,  1971. 

3 ~ a r tSix  of t h e  Crowther Repor t .  

" p a r t  Five and Appendix I11 o f  t h e  Crowther Repor t .  



p r o t e c t i o n , '  and t h e r e a f t e r  t o  consu l t  on t h e  Committee 's  

p r o p o s a l s  f o r  re forms i n  the  genera l  l a w  o f  s e c u r i t y  
2

o v e r  moveable p r o p e r t y .  

4. Concern w a s  expressed  i n  S c o t t i s h  l e g a l  c i r c l e s  

t h a t  t h e  reforms r e l a t i n g  t o  s e c u r i t y  o v e r  moveable 

p r o p e r t y  recommended by the  Crowther Committee might 

be  a p p l i e d  t o  Sco t l and  without  regard t o  t h e  profound 

d i f f e r e n c e s  between English and S c o t t i s h  s e c u r i t y  l a w  

and t h e  l e g a l  concep t s  involved. 

5. Accordingly as a r e s u l t  of these  recommended reforms 

p u t  forward by t h e  Crowther Report we s e t  up, wi th  

c o n s i d e r a b l e  a s s i s t a n c e  from the  Law Socie ty  o f  S c o t l a n d ,  

a Working P a r t y  on S e c u r i t y  over Moveable P r o p e r t y  under 

t h e  Chairmanship o f  P ro fesso r  J M Hal l iday  CBE, which 

c o n s i s t e d  of p r a c t i s i n g  s o l i c i t o r s  with wide exper i ence  

i n  commercial l a w ,  and Pro fesso r  W A Wilson, Lord 

P r e s i d e n t  Reid P r o f e s s o r  of Law a t  the  U n i v e r s i t y  of 

Edinburgh. 

6. The te rms o f  r e fe rence  of the  Working P a r t y  were 

as f o l l o w s  -

'paragraph 5 o f  t h e  Government White Paper  - "Reform 
of t h e  Law on Consumer Cred i t " ,  Cmnd. 5427. The consumer 
p r o t e c t i o n  p r o p o s a l s  were given l e g i s l a t i v e  e f f e c t  by 
t h e  Consumer C r e d i t  Act 1974. The p r o v i s i o n s  of t h a t  
Act were brought  i n t o  fo rce  i n  s t a g e s  by Commencement 
Orders ,  t h e  last  o f  which, the  Consumer C r e d i t  Act 1974 
(Commencement No. 8 )  Order 1983 (S.I. 1983/1551) brought  
i n t o  o p e r a t i o n  t h e  f i n a l  provis ions  of t h e  1974 Act 
( w i t h  t h e  excep t ion  of s e c t i o n s  123-125 r e l a t i n g  t o  
n e g o t i a b l e  i n s t r u m e n t s ) .  

'paragraph 14 o f  t h e  Government White Paper. 



c o n s i d e r  t h e  l e g a l  and t e c h n i c a l  problems which 
would a r i s e  o r  be l i k e l y  to a r i s e  i n  t h e  c r e a t i o n  
i n  Sco t l and  of a system of s e c u r i t y  o v e r  moveable 
p r o p e r t y  i n  r e l a t i o n  t o  a l l  types  o f  l o a n s  i n c l u d i n g  
consumer l o a n s  and t o  make ~ecommendat ions  i n  t h a t  
r e s p e c t .  

7. The Working P a r t y  duly completed, and s u b m i t t e d  

t o  u s ,  t h e i r  Report i n  response  t o  t h i s  r e f e r e n c e .  I n  

f o r m u l a t i n g  p roposa l s  f o r  reform o f  t h e  l a w  i n  S c o t l a n d  

r e l a t i n g  t o  s e c u r i t y  over  moveables,  t h e  Working P a r t y  

i n d i c a t e d  t h a t  they had drawn t o  some e x t e n t  upon t h e  

recommendations i n  t h e  Crowther Repor t ,  and upon t h e  

p r i n c i p l e s  adopted i n  A r t i c l e  9 of t h e  Uniform Commercial 

code o f  t h e  United S t a t e s  of  America as w e l l  as i n  t he  

O n t a r i o  Pe r sona l  P rope r ty  S e c u r i t y  Act 1967. They p o i n t e d  

o u t ,  however, t h a t  t h e i r  approach t o  t h e s e -  s o u r c e s  

had been s e l e c t i v e ,  "adopting t h e i r  s o l u t i o n s  on ly  t o  

t h e  e x t e n t  necessary  t o  make good w i t h i n  t h e  f i e l d  o f  

commercial t r a n s a c t i o n s  t h e  acknowledged d e f i c i e n c i e s  

i n  t h e  e x i s t i n g  l a w t t . 1 

8. We should  l i k e  t o  t ake  t h i s  oppor tun i ty  t o  e x p r e s s  

o u r  g r a t i t u d e  t o  t h e  Working P a r t y  f o r  t h e i r  Repor t ,  

which p u t s  forward f o r  c o n s i d e r a t i o n  one p o s s i b l e  o p t i o n  

f o r  re form,  and which, i n  ou r  view, makes an impor tan t  

c o n t r i b u t i o n  t o  an unders tanding  o f  t h e  d i f f i c u l t  problems 

a s s o c i a t e d  wi th  our  s e c u r i t y  l a w .  

P P 

'working P a r t y  Report ,  paragraph 22 .  



9. Following completion of the  t a s k  of implementing 

t h e  Crowther Report 's  recommendations on consumer 

p ro t ec t i on ,  t he  Department o f  Trade and Indust ry  have 

announced t h e i r  in ten t ion  t o  review f o r  Great B r i t a i n  

t he  l a w  of s e c u r i t y  over moveable proper ty ,  ind ica t ing  

t h a t  the  n a t u r a l  s t a r t ing-of f  po in t  f o r  t h i s  p ro jec t  

should be t he  proposals  put  forward f o r  reform i n  t h i s  

a r e a  by t he  Crowther Report. 

10. Professor  Aubrey Diamond, r e c e n t l y  r e t i r e d  Director 

o f  t h e  I n s t i t u t e  of Advanced Legal S tud ies ,  who has 
l e c t u r e d  and w r i t t e n  on the  l a w  o f  s e c u r i t y ,  and is  

regarded as a leading B r i t i s h  a u t h o r i t y  on A r t i c l e  9 

of  t h e  American Uniform Commercial Code, has been 

appointed by t h e  Department of Trade and Indust ry  t o  

examine t h e  need t o  reform the  l a w  governing s e c u r i t i e s  

over  moveable property and t o  make recommendations by 

t h e  end of 1986 as t o  the nature  of any reforms required. 

The terms of  reference of t h i s  review are as follows'-

" ( a )  t o  examine the need t o  reform the  l a w  r e l a t i n g  
t o  mortgages and charges  over and o the r  i n t e r e s t s  
i n  proper ty  o ther  than land,  inc lud ing  those a r i s i ng  
from h i r e  purchase and s a l e  with r e t e n t i o n  of t i t l e  
and i n  Scotland s e c u r i t i e s  over moveables; 

( b )  t o  consider the  case f o r  a s ing l e  scheme of 
r e g i s t r a t i o n  f o r  such i n t e r e s t s  and i n  pa r t i cu l a r  
t o  cons ider  the  pos i t i on  of t he  r e g i s t r a t i o n  of 
charges  c r ea t ed  by companies i n  the  context  of such 
a scheme; and 

( c )  t o  make recommendations as t o  the  nature  of 
any reforms required and as t o  how work i n  t h i s  
a r e a  might b e s t  be ca r r i ed  forward. 



I n  s o  	doing: 

( i )  t o  c o n s u l t  t he  Law Commiss.ions as n e c e s s a r y ;  

( i i )  	t o  - take  account of  t h e  p r o p o s a l s  i n  P a r t  V 
o f  t h e  Crowther Report ;  

( iii) 	t o  t a k e  account of t h e  d e s i r a b i l i t y  t o  have ,  
s o  f a r  as p r a c t i c a b l e ,  a  uni form l a w  throughout  
Great  B r i t a i n ;  and 

( i v )  	 t o  t a k e  account of t h e  need  t o  minimise t h e  
burden on pub l i c  r e s o u r c e s  w h i l s t  a d e q u a t e l y  
p r o t e c t i n g  the  i n t e r e s t s  o f  l e n d e r s ,  bo r rowers ,  
c r e d i t o r s  and t h e  gene ra l  . p u b l i c .  

11. M r  A J Sim, a r e c e n t l y  r e t i r e d  s e n i o r  member of 

o u r  l e g a l  s t a f f  w i th  ex tens ive  knowledge o f  t h i s  f i e l d  

of  law,  has a l s o  been appointed by t h e  Department of  

Trade and I n d u s t r y  t o  p a r t i c i p a t e  i n  t h e  above rev iew.  

He w i l l  b e  p r i m a r i l y  concerned w i t h  t h e  S c o t s  l a w  a s p e c t s  

o f  t h i s  e x e r c i s e .  It is unders tood t h a t  a r rangements  

w i l l  be made t o  s e t  up a panel  of e x p e r t s  i n  S c o t l a n d ,  

who w i l l  be  a v a i l a b l e  f o r  c o n s u l t a t i o n  d u r i n g  t h e  c o u r s e  

of  t h e  review. 

1 2 .  I n  o r d e r  t o  assist the  Review Team i n  t h e  f u r t h e r a n c e  

of  t h e i r  p r o j e c t  we have forwarded t o  P r o f e s s o r  Diamond 

a copy o f  t h e  Working P a r t y ' s  Report  on S e c u r i t y  ove r  

Moveable P rope r ty .  We understand t h a t  i t  i s  t h e  i n t e n t i o n  

of  t h e  Review Team during the  c o u r s e  o f  t h i s  y e a r  t o  

c o n s u l t  w i t h  pe r sons  and bodies  i n  S c o t l a n d  and e lsewhere  

i n  Grea t  B r i t a i n  who have an i n t e r e s t  i n  s e c u r i t y  l a w .  

I n  t h e s e  c i rcumstances  we c o n s i d e r  i t  o n l y  r i g h t  t h a t  

our  Working P a r t y ' s  Report should a l s o  be a v a i l a b l e  t o  

t h e  S c o t t i s h  c o n s u l t e e s  t o  a s s i s t  them i n  responding  

t o  t h a t  c o n s u l t a t i o n .  With t h - s  i n  mind, we have dec ided ,  



w i t h  the  agreement of Professor  Diamond and the  Departmenc 

o f  Trade and Indus t ry ,  t o  p u b l i s h  t - le  Report a t  t h i s  

t ime.  We wish  t o  make it c l e a r ,  however, t h a t  the views 

expressed  i n  t h e  Report a r e  t h o s e  of  t h e  members of the  

Working P a r t y  and do no t  n e c e s s a r i l y  r e p r e s e n t  the  views 

of t h e  S c o t t i s h  Law Commission. Never the less ,  we hope 

t h a t  t h e  Repor t  w i l l  form a u s e f u l  source  of  information 

f o r  those  who wish t o  cons ide r  and t o  respond t o  the  

c o n s u l t a t i o n  paper  which we b e l i e v e  t h e  Review Team 

propose t o  i s s u e  s h o r t l y .  

S c o t t i s h  Law Commission 
140 Causewayside 
EDINBURGH EH9 1PR 
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WORKING PARTY ON SECURITY OVER MOVEABLE PROPERTY 


I. INTRODUCTION 


1. We1 were , i n v i t e d  by t h e  S c o t t i s h  Law Commission af ter  

c o n s u l t a t i o n  w i t h  t h e  Law S o c i e t y  of  Sco t l and  t o  examine 

t h e  l a w  r e l a t i n g  t o  s e c u r i t y  over  moveable p r o p e r t y ,  

o u r  te rms of r e f e r e n c e  be ing  -
To c o n s i d e r  t h e  l e g a l  and t e c h n i c a l  problems which 
would a r i s e  o r  be l i k e l y  t o  a r i s e  i n  t h e  c r e a t i o n  
i n  Sco t l and  of a system o f  s e c u r i t y  ove r  moveable 
p r o p e r t y  i n  r e l a t i o n  t o  a l l  types  o f  l o a n s  i n c l u d i n g  
consumer loans  and t o  make recommendations i n  t h a t  
r e s p e c t .  

We have now completed our  examinat ion  of  t h e  s u b j e c t  

r e f e r r e d  t o  us.  

2 .  The s e t t i n g  up of  t h e  Working P a r t y  r e s u l t e d  from 

t h e  recommendations conta ined  i n  a Report (Cmnd. 4596 

pub l i shed  i n  March 1971)  by a Committee appo in ted  under  

t h e  chairmanship of Lord Crowther t o  examine t h e  l a w  

r e l a t i n g  t o  consumer c r e d i t .  Those recommendations n o t  

on ly  r e l a t e d  t o  t h e  s p e c i f i c  p r o t e c t i o n  of  consumers 

i n  c r e d i t  t r a n s a c t i o n s  b u t  ex tended t o  the  c r e a t i o n  of 

an e n t i r e l y  new l e g a l  framework i n  connect ion  w i t h  a l l  

l o a n s  secured  over  moveable p r o p e r t y .  The recommendations 

f o r  t h e  p r o t e c t i o n  of  the  consumer (which a r e  c o n t a i n e d  

'A l is t  o f  our  rnkber s  is appended t o  t h i s  Repor t .  



i n  P a r t  S i x  o f  t h e  Rcxport) were l a r g e l y  g iven e f f e c t  o r  

p r o v i l e d  f o r  by t h e  Consumer Credi t  Act 1974. There i s  

no i n d i c a t i o n  when, i f  a t  a l l ,  Government w i l l  implement 

t h e  Committee's recommendations ( i n  P a r t  Five o f  t h e  Repor t )  

f o r  t h e  c r e a t i o n  of  a new system of s e c u r i t y  over  moveable 

p r o p e r t y  i n  r e l a t i o n  t o  loans  genera l ly .  I n  1973 the  

Government i s s u e d  a White Paper (Reform of  t h e  Law on 

Consumer C r e d i t ,  Cmnd. 5427) i n  which, a f t e r  a c c e p t i n g  

t h e  recommendations of t h e  Crowther Committee d i r e c t e d  

s o l e l y  at  t h e  p r o t e c t i o n  of consumers, they concluded,  

as r e g a r d s  t h e  law r e l a t i n g  t o  s e c u r i t y  over  moveable 

p r o p e r t y ,  t h a t  t h e r e  was i n s u f f i c i e n t  evidence " e i t h e r  

of a need f o r  such major r e c a s t i n g  of e x i s t i n g  l a w  on 

new p r i n c i p l e s  [as recommended by the  Crowther Committee] 

o r  of g e n e r a l  s u p p o r t  f o r  the  p a r t i c u l a r  s o l u t i o n  proposed 

by the  Committee. " They the re fo re  intended " t o  i n s t i t u t e  

c o n s u l t a t i o n s  w i t h  those  most c l o s e l y  concerned i n  the  

l i g h t  of  t h e  s i t u a t i o n  e x i s t i n g  a f t e r  passage o f  t h e  

Consumer C r e d i t  B i l l " .  I t  appears  u n l i k e l y  t h a t  t h e s e  

c o n s u l t a t i o n s  w i l l  be commenced i n  t h e  f o r e s e e a b l e  f u t u r e .  

3. The u n c e r t a i n t y  as t o  whether the  recommendations i n  

t h e  Crowther Report  r e l a t i n g  t o  s e c u r i t y  over  moveable 

p roper ty  w i l l  be implemented i s  increased by t h e  p o s s i b i l i t y  

of i n t e r v e n t i o n  by t h e  European law-making b o d i e s ,  who 

a r e  anxious t h a t  t h e r e  should be some movement towards 

uni formi ty  i n  t h e  l a w s  of the  Member S t a t e s  i n  t h i s  f i e l d .  

I n  1976 we submit ted  t o  t h e  S c o t t i s h  Law Commission (who, 

i n  t u r n ,  submit ted  t o  the Department of Trade)  comments 

upon a d r a f t  d i r e c t i v e  on the recogni t ion  of s e c u r i t i e s  

o v e r '  moveables p u t  forward f o r  cons ide ra t ion  by the  

Commission of  t h e  European Communities. Work on t h a t  d r a f t  



Directive is no longer progressing, but in 1979 the 


Commission of the Communities issued a draft Directive 


for the purpose of regulating clauses in contracts for 


the sale of goods under which the title to the goods 


is reserved to the seller until the price has been paid. 


We also commented upon that draft Directive. The need 


to resolve certain questions of policy subsequently 


delayed its progress. The present position, as we under- 


stand it, is that the question of reservation of title 


to goods has been the subject of co-operation between 


the Commission of the Communities and the Council of 


Europe, and that the latter have issued for consideration 


a draft Convention on ttsimple" reservation of title 


affecting only international transactions. A further 


complicating factor is the EEC draft Bankruptcy Convention. 


Article 41 of that draft Convention makes provision as 


to the validity and effect of clauses of reservation 


of title to goods in the event of the bankruptcy of the 


buyer or the seller. It is a measure of the difficulty 


and controversy surrounding these clauses that Article 


41 in its present form contains three variants, one of 


these being that the Bankruptcy Convention should contain 


no provisions at all relating to reservation of title 


clauses. 


4. Progress on our work was interrupted by our consider- 

ation of the two draft Directives referred to in the 

foregoing paragraph. Our progr'ess was also significantly 

delayed by our consideration, in conjunction with certain 

additional -- the Scottish ad hoc members, of a request by 

L a w  Commission and the Lord Advocate to examine the 

problem of provision of security in connection with the 



financing of North Sea oil and related operations. That 


request was duly complied with and a special report on 


the subject was submitted by us to the Scottish Law 


Commission in September 1981. That report (along with 


certain observations by the Commission) was thereafter 


submitted to the Lord Advocate. 


5. In formulating our proposals we have taken into 


consideration the Crowther Report, the White Pape;. on 


Reform of the Law on Consumer Credit and the two draft 


Directives and draft Bankruptcy Convention to which we 


have referred. In the field of comparative law we have 


studied Article 9 of the Uniform Commercial Code of the 


United States of America, the Ontario Personal Property 


Security Act and the First Report of the Contracts and 


Commercial Law Reform Committee of New Zealand on Chattels 


Securities. We have also had the benefit of a meeting 


with Mr Donald E MacKenzie, Vice President, General 


Counsel and Secretary of the Canadian Acceptance 

Corporation Limited and of further written advice from 

Mr MacKenzie. 

6. In view of the uncertainty surrounding the 


implementation of the recommendations in the Crowther 


Report for the creation of a new system of security over 


moveable property and because we consider in any event 


that the creation of such a System in its entirety would 


be undesirable, we confine ourselves in this Report to 


setting out the main principles of a scheme that might 


be adopted tornake good certain deficiencies in the law 


of Scotland. In setting out the principles of our scheme 


we have attempted to incorporate guidelines for their 




application in practice, .but we have not sought at this 


stage to develop the recommendations in detail. Our 

recommendations a summarised at the conclusion of the 

Report. 



11. THE MISTING LAW AND 
ITS DIFFICULTIES 

7. The genera l  r u l e  of  Sco ts  l a w  is t h a t  a f ixed 

s e c u r i t y  over corporeal moveable proper ty  requires  

possession of the  property by the  c r e d i t o r .  It i s  

customary t o  describe t h i s  possess ion i n  s ecu r i t y  a s  
a pledge where it i s  c r ea t ed  by agreement between t h e .  

c r e d i t o r  and t h e  debtor and as a l i e n  where it is  created 

by opera t ion  of l a w .  Both common l a w  and s t a t u t e  have 

admitted except ions  t o  t he  general  r u l e  but these 

except ions  a r e  not numerous and do no t  subs t an t i a l l y  

d e t r a c t  from t h e  general r u l e .  S e l l e r s  of goods may 
safeguard themselves by employing quasi -secur i ty  devices 

such a s  hire-purchase and cond i t i ona l  s a l e  agreements 

bu t ,  al though these  devices a r e  useful  f o r  the  l i m i t e d  

purpose of  secur ing payment of t he  p r i c e  of goods, they 
a r e  no t  s u i t a b l e  f o r  the p rov is ion  of general  business 

f inance,  f o r  example, where t h e  s e c u r i t y  offered is  a 

l a rge  number of items which a r e  cons tan t ly  changing, 

such as stock-in-trade.  Moreover, although hire-purchase 

and condi t iona l  s a l e  agreements have obvious convenience 

f o r  both t he  s e l l e r s  and purchasers  of individual  items 

such as c a r s  and t e l ev i s ion  s e t s ,  s t a t u t e  has introduced 

spec i a l  r u l e s  f o r  the p ro t ec t i on  of the  purchasers of 

motor v e h i c l e s  which owe more t o  p r a c t i c a l  expediency than 

l ~ h e  main exceptions are  c e r t a i n  conventional and legal  
hypothecs (notably  the hypothec of a landlord over the 
invec ta  -e t  i l l a t a  of h i s  t e n a n t )  and the  f a c i l i t i e s  f o r  
c r ea t i ng  s e c u r i t i e s  over s t ocks  of ag r i cu l tu r a l  
merchandise, ships and a i r c r a f t  provided respect ively  by 
the  Agr i cu l tu r a l  Credi ts  (Scot land)  Act 1929 ,  the 
Merchant Shipping Act 1894 (ss. 31-46) and the Mortgaging 
o f  A i r c r a f t  Order 1972.  



p r i n c i p l e .  Thus P a r t  I11 of t h e  Hire-Purchase Act 1964 

c o n f e r s  s p e c i a l  p r o t e c t i o n  upon t h e  p r i v a t e  p u r c h a s e r  

of a motor v e h i c l e  t h a t  i s  t h e  s u b j e c t  o f  a  h i r e - p u r c h a s e  

o r  c o n d i t i o n a l  s a l e  agreement - a p r o t e c t i o n  n o t  g i v e n  

t o  the  p u r c h a s e r  o f  any o t h e r  a r t i c l e  s u b j e c t  t o  s u c h  

an agreement. 

8. Some u n c e r t a i n t y  h a s  been c r e a t e d  r e c e n t l y  i n  t h e  

f i e l d  o f  commercial c o n t r a c t s  by t h e  i n t r o d u c t i o n  i n t o  

commercial c o n t r a c t s  f o r  the  s a l e  of goods o f  a c l a u s e  

of  r e s e r v a t i o n  of t i t l e ,  now commonly known as a Romalpa 

type  c l a u s e ,  whereby an a t tempt  i s  made t o  o b t a i n  s e c u r i t y  

f o r  payment of t h e  p r i c e  by r e s e r v i n g  t o  t h e  s e l l e r  b o t h  

t h e  t i t l e  t o  t h e  goods and t h e  proceeds from t h e i r  s a l e  

u n t i l  t h e  s e l l e r  has  r ece ived  t h e  p r i c e .  

9. I n  t h e  l e a d i n g  Engl i sh  c a s e ,  Aluminium I n d u s t r i e  

Vaassen B.V. v. Romalpa Aluminium ~ t d , '  Dutch s u p p l i e r s  

of  aluminium f o i l  s u c c e s s f u l l y  r e l i e d  upon such a c l a u s e  

a s  c r e a t i n g  a f i d u c i a r y  r e l a t i o n s h i p  which e n t i t l e d  them 

t o  claim t h e  unsold  f o i l  and t h e  proceeds o f  s a l e  o f  

unmixed f o i l  i n  a ques t ion  w i t h  a r e c e i v e r  a p p o i n t e d  

over  t h e  a s s e t s  o f  t h e  purchas ing  company. Subsequent  

d e c i s i o n s  i n  Borden ( U . K . )  Ltd v. S c o t t i s h  Timber P r o d u c t s  

Ltd2 and Re Bond Worth Ltd3 i n d i c a t e  t h a t  where t h e  goods 

supp l i ed  have been i n c o r p o r a t e d  i n  o t h e r  manufac tured  

l [l9761 1 W.L.R. 676, 2 A l l  E . R .  552. 
Z C19791 3 W.L.R. 672, 3 A l l  E . R .  961. 

3 [ ~ 9 7 9 13 W.L.R. 629, 3 A l l  E . R .  919. 



-- 

p r o d u c t s  t h e  s e l l e r s  a r e  n o t  e n t i t l e d  t o  invoke a c l ause  

o f  r e s e r v a t i o n  of t i t l e  t o  c la im a  s h a r e  of  t h e  proceeds 

o f  s a l e  o f  t h e  o t h e r  products .  

10. The S c o t t i s h  c o u r t s  have been d i s i n c l i n e d  t o  

r e c o g n i s e  t h a t  such a c l a u s e  c r e a t e s  a f i d u c i a r y  r e l a t i o n -  

s h i p  ( C l a r k  T a y l o r  and Co. Ltd v. Q u a l i t y  S i t e  Development 

(Edinburgh) ~ t d ) ' .  Lord Ross r e c e n t l y  decided t h a t  a 

c l a u s e  of r e s e r v a t i o n  of t i t l e  which a l s o  sought t o  make 

t h e  customer ( t h a t  is, t h e  buyer)  a t r u s t e e  f o r  the  

s u p p l i e r s  was an i n e f f e c t i v e  a t t empt  t o  c r e a t e  a s e c u r i t y  
2
wi thou t  p o s s e s s i o n .  

11. Whatever may be the m e r i t s  of  t h e  case  f o r  p r o t e c t i n g  

unpaid  s e l l e r s  of goods, i t  seems c l e a r  t h a t  any such 

p r o t e c t i o n  shou ld  be provided f o r  them by means of a 

t ~ u e  s e c u r i t y  whose method of c r e a t i o n ,  e f f e c t  and 

enforcement  procedures  a r e  c l e a r l y  d e f i n e d .  

12 .  The p o s i t i o n  under S c o t s  l a w  r e g a r d i n g  s e c u r i t i e s  

o v e r  i n c o r p o r e a l  r i g h t s  is a l s o  u n s a t i s f a c t o r y .  Possession 

i n  t h e  l i t e r a l  sense of  a deb t  o r  of  r i g h t s  under a 

c o n t r a c t  is c l e a r l y  imposs ib le ,  and t h e  l a w  r e q u i r e s  

i n s t e a d  t h a t  a secured p a r t y  have a completed r i g h t  t o  

demand performance from t h e  deb to r .  T h i s  i s  c o n s t i t u t e d  

'1981 S.L.T. 308. 


2 ~ r n e r a l d  S t a i n l e s s  S t e e l  Ltd v. South S ide  D i s t r i b u t i o n  

-Ltd  ( 1 6 t h  December 1 9 8 1 ) .  The c l a u s e  provided t h a t
u n t i l  payment o f  the  p r i c e  and any o t h e r  debt  owed by 
t h e  customer t o  the  s u p p l i e r s  " t h e  goods h e l d  by the 
customer and a l l  products  i n t o  which such i tems come 
t o  be conver t ed  o r  incorpora ted  s h a l l  remain t h e  property 
of  t h e  p u r s u e r s  and s h a l l  be h e l d  by t h e  customer a s  
t r u s t e e  f o r  t h e  pursuers" .  H i s  l o r d s h i p  he ld  t h a t  the  
c l a u s e  cou ld  n o t  be regarded merely as a c l a u s e  of reser -
v a t i o n  o f  t i t l e  but  was t r u l y  an i n e f f e c t u a l  attempt t o  
c r e a t e  a s e c u r i t y  without  possess ion  by t h e  machinery of 
a t r u s t .  



by a s s i g n a t i o n  by t h e  o r i g i n a l  c r e d i t o r  fo l lowed  by 

i n t i m a t i o n  t o  t h e  deb to r .  The o b l i g a t i o n  on t h e  d e b t o r  

t h e r e a f t e r  i s  t o  r e n d e r  payment o r  performance t o  t h e  

ass ignee .  Th i s  procedure i s  reasonably  s a t i s f a c t o r y  

and s t r a i g h t f o r w a r d  i n  t h e  case  of an a s s i g n a t i o n  of 

a s i n g l e  debt  o r  o t h e r  b e n e f i t  under an executed  c o n t r a c t .  

the  procedure h a s ,  however, t h e  i n h e r e n t  d i sadvan tage  

t h a t  a t h i r d  p a r t y  ( f o r  example, another  p r o s p e c t i v e  

l e n d e r )  has  no independent  means of  s a t i s f y i n g  h imse l f  

a s  t o  t h e  p o s i t i o n .  Moreover, i n t i m a t i o n  t o  t h e  d e b t o r  

becomes a clumsy and inconvenient  procedure where t h e r e  

a r e  a s u b s t a n t i a l  number of  i n d i v i d u a l  d e b t o r s ,  as i n  

the  case  of a s e s c u r i t y  ov$r book debts .  Again, a s s i g -

n a t i o n  followed by i n t i m a t i o n  i s  an undeveloped and 

uncer ta in  method o f  c r e a t i n g  a s e c u r i t y  over  c o n t r a c t  

r i g h t s  i n  an executory  c o n t r a c t ,  f o r  example, t h e  r i g h t s  

of a person who h a s  c o n t r a c t e d  wi th  a s h i p - b u i l d e r  t o  

b u i l d  a s h i p  f o r  him. The d i f f i c u l t y  he re  is  t h a t  t h e  

apparent  e f f e c t  of  an a s s i g n a t i o n  of t h e  c o n t r a c t  r i g h t s  

followed by i n t i m a t i o n  would be t o  d i v e s t  t h e  ceden t  

and v e s t  t h e  c o n t r a c t  r i g h t s  wholly i n  t h e  a s s i g n e e .  

I n  t h a t  even t ,  t h e  ass ignee  might become l i a b l e  i n s t e a d  

of o r  i n  a d d i t i o n  t o  t h e  cedent  f o r  t h e  c o n t r a c t u a l  

o b l i g a t i o n s  undertaken by him. I t  might a l s o  be  t o  t h e  

assignee and n o t  t h e  cedent  t h a t  t h e  sh ip -bu i lde r  would 

look f o r  any i n s t r u c t i o n s  a s  t o  t h e  method of proceeding.  

Accordingly, an ass ignee  i s  faced  with t h e  i n v i d i o u s  

choice of not  i n t i m a t i n g  t h e  a s s i g n a t i o n  (and s o  having 

an imperfect  s e c u r i t y )  o r  of i n t i m a t i n g  i t  and perhaps  

incur r ing  r e s p o n s i b i l i t i e s  which he would wish t o  avo id .  

There i s ,  t h e r e f o r e ,  a need - a s  t h e r e  i s  i n  r e l a t i o n  

t o  s e c u r i t i e s  over  corporea l  moveables - f o r  a t r u e  

s e c u r i t y  whose method of c r e a t i o n ,  e f f e c t  and enforcement  

procedures a re  c l e a r l y  def ined.  



13. 	 The c r e a t i o n  o f  a f l o a t i n g  charge over  t h e  a s s e t s  of 

t h e  borrower .may n o t  be a adequate o r  even an a v a i l a b l e  

s o l u t i o n  because -
(a) 	those  debks which i n  a winding-up must be pa id  

i n  p r i o r i t y  t o  a l l  o t h e r  d e b t s  a l s o  have 

p r i o r i t y  over  a f l o a t i n g  charge; 1 

( b )  	' f i x e d  s e c u r i t i e s ,  even when c r e a t e d  subsequent ly ,  

may a l s o  have a p r i o r i t y  i n  ranking;  

( c )  	 t h e  borrower may d e a l  with h i s  proper ty  wi thout  

r e f e r e n c e  t o  t h e  c r e d i t o r  - s o ,  f o r  example, 

v a l u a b l e - a s s e t s  c o n s i s t i n g  of r i g h t s  under 

c o n t r a c t s  , o r  agreements may be a l t e r e d  o r  

t e rmina ted  and t h e i r  va lue  diminished o r  

des t royed ;  and 

( d )  	 only  an incorpora ted  company o r  a s o c i e t y  r e g i s -  

t e r e d  under t h e  I n d u s t r i a l  and Provident  

S o c i e t i e s  Act 1965 may c r e a t e  a f l o a t i n g  charge.  

~ l t h o u g h  t h e  subsequent c r e a t i o n  of f ixed  s e c u r i t i e s  

having p r i o r  o r  p a r i  passu  ranking wi th  t h e  charge and 

d e a l i n g s  wi th  t h e  s e c u r i t y  a s s e t s  may be p r o h i b i t e d  o r  

r e s t r i c t e d  i n  terms of t h e  charge,  the  complex c h a r a c t e r  

of t h e  a s s e t s  charged may make i t  d i f f i c u l t  t o  frame 

p r o h i b i t i o n s  o r  r e s t r a i n t s  upon deal ings  wi th  the  a s s e t s  

which a r e  n o t  unduly r e s t r i c t i v e  o f  opera t ions .  

'see s e c t i o n  319(5)  of Companies Act 1948 and s e c t i o n  19 
of Companies ( F l o a t i n g  Charges and Receivers)  (Scot land)  
A c t  1972. 



14.  The primary q u e s t i o n s  of p o l i c y  a r e  whe the r  and,  

if s o ,  t o  what e x t e n t  we s h o u l d  f o l l o w  one o f  t h e  major  

reforms proposed by t h e  Crowther Committee, namely, t h a t  

t h e r e  should  be in t roduced  a comprehensive new system 

f o r  t h e  c r e a t i o n  of s e c u r i t y  o v e r  a l l  types  o f  moveable 

p rope r ty .  The recommendations of t h e  Committee (which 

a r e  conta ined  i n  P a r t  F ive  of t h e i r  Repor t )  a r e  b,ased 

s u b s t a n t i a l l y  upon t h e  p r o v i s i o n s  o f  A r t i c l e  9 o f  t h e  

Uniform Commercial Code of  t h e  Uni ted  S t a t e s  o f  America 

( h e r e i n a f t e r  r e f e r r e d  t o  as A r t i c l e  9 ) .  The Uniform 

Commercial Code is a comprehensive modern i sa t ion  o f  

s t a t u t e  l a w  r e l a t i n g  t o  commercial t r a n s a c t i o n s .  

Uniformity throughout t h e  v a r i o u s  j u r i s d i c t i o n s  o f  t h e  

United S t a t e s  i s  one of  t h e  main o b j e c t i v e s  o f  t h e  Code, 

which is  intended t o  be a model e x p o s i t i o n  o f  commercial 

l a w .  The Code a p p l i e s  i n  an American S t a t e  on ly  a f t e r  

i t  has  been express ly  enac ted  w i t h  o r  wi thou t  .amendments 

, by t h e  S t a t e  l e g i s l a t u r e ,  b u t  by 1972 A r t i c l e  9 had been 

enac ted  i n  f i f t y - o n e  j u r i s d i c t i o n s .  The Crowther 

Committee were g r e a t l y  a t t r a c t e d  t o  t h e  scheme of 

A r t i c l e  9 ,  r e f e r r i n g ,  f o r  example, 

Ifto t h e  outs tanding  m e r i t s  o f  A r t i c l e  9 ,  which gave 
the  common l a w  wor ld ,  f o r  the  f i r s t  t i m e ,  a 
comprehensive and r a t i o n a l  l e g a l  s t r u c t u r e  f o r  t h e  
r egu la t ion l  o f  s e c u r i t y  i n t e r e s t s  i n  p e r s o n a l  
proper ty .  'l 

The recommendations of  t h e  Crowther Committee accord ing ly  

embody ( w i t h  some impor tant  v a r i a t i o n s )  t h e  e s s e n t i a l  

'crowther Report,  pa ra .  5 .1.5.  



f e a t u r e s  o f  A r t i c l e  9 as regards the c rea t ion  of a f i l i n g  

system f o r  the  record-ing of sec*ri ty i n t e r e s t s ,  the  e x t e n t  

o f  t he  s e c u r i t y  afforded t o  the  s ecu r i t y  holder and the  

remedies a v a i l a b l e  t o  him on defau l t  by the  debtor. 

15. The a i m  of  ~ r ' t i c l e9 i s  t o  c r ea t e  uniformity i n  

t h e  r i g h t s ,  remedies and ob l iga t ions  of the  secured p a r t y  

and t he  deb tor  i n  con t r ac tua l  s e c u r i t i e s  over moveable 

proper ty .  The scheme of the  Ar t i c l e  i s  t o  permit t h e  

p a r t i e s  t o  a s e c u r i t y  t ransac t ion  t o  use any form of 

s e c u r i t y  device they choose, whether it be hire-purchase, 

cond i t i ona l  s a l e  o r  a  s t ra ightforward s a l e  combined wi th  

an agreement t o  c r e a t e  s ecu r i t y ,  but  t o  regu la te  t h e  

r i g h t s  and remedies of p a r t i e s  according t o  the  t r u e  

t h a t  

purpose of  t he  t r ansac t ion .  If t h a t  purpose is  the  

c r e a t i o n  o f  s e c u r i t y ,  A r t i c l e  9 app l ies  i r r e s p e c t i v e  

o f  t he  form of t h e  t ransac t ion .  Thus it i s  provided 

-
Itthe r e t e n t i o n  o r  rese rva t ion  of t i t l e  by a s e l l e r  of 
goods notwithstanding shipment o r  del ivery  t o  t h e  
buyer i s  l imi t ed  i n l  e f f ec t  t o  a rese rva t ion  of a 

s e c u r i t y  i n t e r e s t  " 

16.  A r t i c l e  9 permits  t he  creat ion of s ecu r i t y  i n t e r e s t s  

i n  moveable proper ty  of every kind, corporeal and incor-

porea l .  I n  o rde r  t h a t  t he re  may be a s ecu r i t y  i n t e r e s t  

enforceab le  aga ins t  the  debtor - i n  order t h a t  i n  the  

terminology of A r t i c l e  9 the i n t e r e s t  may "at tach"  -
t h e r e  must be a s e c u r i t y  agreement, value must have been 

given,  and the  debtor must have " r i gh t s t t  ( t h e  ex ten t  of 

which i s  not  def ined)  i n  the s ecu r i t y  sub jec t s .  2 

' ~ r t i c l e 1 of the  Uniform Commercial Code, 
s ec t i on  1-201(37). 

'see s e c t i o n  9-203(1) of A r t i c l e  9 .  



-- 

"per fec t ion"  o r  completion of the  s e c u r i t y  i n t e r e s t  s o  

t h a t  i t  is  v a l i d  i n  a question with t h i r d  p a r t i e s  normally 

r e q u i r e s  a f u r t h e r  element - e i t h e r  possess ion  of the  

s e c u r i t y  sub j ec t s  by the  c r e d i t o r  o r  t h e  f i l i n g  i n  t he  

app rop r i a t e  records o f f i c e  of a Itfinancing s ta tement t t  

based upon the s ecu r i t y  agreement. Attachment may precede 

possess ion o r  f i l i n g  o r  v ice  ve r sa ,  but  t h e r e  must be 

both attachment -and possession o r  f i l i n g  be fo re  t h e r e  

can be per fec t ion .  An A r t i c l e  9 s e c u r i t y  i n t e r e s t  over 

moveable property t h a t  has been pe r f ec t ed  by f i l i n g  of 

a  f inanc ing  statement does not  give t h e  s e c u r i t y  ho lde r  

the  complete protect ion t h a t  i s  enjoyed by a c r e d i t o r  

i n  possess ion of the s ecu r i t y  sub j ec t s .  Thus, a "buyer i n  

ordinary course of business" o r  a person wi th  a l i e n  

over goods w i l l  general ly  be p re fe r red  t o  t h e  ho lde r  

of a f i l e d  s ecu r i t y  i n t e r e s t  i n  the  goods. I n  some c a s e s ,  

notably  goods, pe r fec t ion  can be achieved e i t h e r  by f i l i n g  

o r  by possession (although the  former has  obvious 

conveniences f o r  the  g ran te r  of the  s e c u r i t y ) ,  whereas 

i n  t he  case  of c e r t a i n  incorporeals  (such as book deb t s )  

t h a t  a r e  not normally evidenced by any w r i t i n g  - what 

the  Crowther Committee c a l l  "pure i n t a n g i b l e s t 1  -
pe r f ec t i on  must necessar i ly  be by f i l i n g .  By c o n t r a s t ,  

only possession of the  re levan t  document is  a v a i l a b l e  

f o r  t h e  per fec t ion  of s ecu r i t y  i n t e r e s t s  i n  i nco rpo rea l  

items such as negotiable instruments and s h a r e s  of 

incorporated companies. 1 

'see A r t i c l e  9 ,  sec t ion  9-304(1). The Crowther Committee 
would, however, allow the option of f i l i n g  i n  such a 
case - Crowther Report, paras.  5.7.45 and 5.7.76.  



17.  The c l a s s i f i c a t i o n  of moveable proper ty  under 

A r t i c l e  9 r e q u i r e s  explanat ion .  Corporeal  moveables 

a r e  d i v i d e d  i n t o  f o u r  groups o r  c l a s s e s  - "consumer goods", 

"equipment", " f a r m  productsf t  and " inventory" .  Except 

i n  t h e  c a s e  o f  "farm products" ,  t h i s  c l a s s i f i c a t i o n  i s  

r e l a t e d  n o t  t o  t h e  i n t r i n s i c  n a t u r e  o f  t h e  goods bu t  

t o  t h e i r  use  o r  in tended use by t h e  buyer.  Accordingly, 

t h e  purchase by a d e a l e r  of t e l e v i s i o n  s e t s  o r  washing 

machines is  a purcahse of " inventory" (goods being 

c l a s s i f i e d  as such i f  they a r e  he ld  by a person f o r  the  

purpose of  s a l e  o r  l e a s e ) .  But when t h e  d e a l e r  t h e r e a f t e r  

s e l l s  an i n d i v i d u a l  t e l e v i s i o n  s e t  o r  washing machine 

t o  a  customer,  t h e  s a l e  i s  a s a l e  o f  "consumer goods" 

(goods be ing  c l a s s i f i e d  as such i f  they a r e  used o r  bought 

f o r  use p r i m a r i l y  f o r  pe r sona l ,  f ami ly  o r  household 

purposes ) .  Goods a r e  c l a s s i f i e d  a s  "equipment" i f  they 

a r e  used o r  bought f o r  use  p r imar i ly  i n  bus iness  o r  if 

they  do n o t  fa l l  w i t h i n  another  c l a s s i f i c a t i o n .  

Accordingly,  t h e  s a l e  of t y p e w r i t e r s  o r  a photocopying 

machine t o  a f i r m  of s o l i c i t o r s  would be c l a s s i f i e d  as 

a sale of  "equipment". The reason f o r  c l a s s i f i c a t i o n  

i n  t h e  manner i n d i c a t e d  is t h a t  the  e f f e c t  of t h e  c r e a t i o n  

o f  a s e c u r i t y  i n t e r e s t  i n  goods depends i n  a v a r i e t y  

of  s i t u a t i o n s  upon the  c l a s s  o r  ca tegory  t o  which the  

goods belong.  The Crowther Committee would allow the  

f i l i n g  o f  a s e c u r i t y  i n t e r e s t  i n  " inventory" o r  "equipmentqf 

b u t  no t  of  a s e c u r i t y  i n t e r e s t  i n  "consumer goods". 

' ~ h e s e  e x p r e s s i o n s  a re  def ined i n  s e c t i o n  9-109 of 
A r t i c l e  9. 



--  

18. I n c o r p o r e a l  moveables a r e  subdivided i n t o  what t h e  

Crowther Report  r e f e r s  t o  a s  "documentary i n t a n g i b l e s "  and 

' 'pure i n t a n g i b l e s " .  1 A documentary i n t a n g i b l e  i s  an 

i n c o r p o r e a l  moveable r i g h t  whose e x i s t e n c e  i s  evidenced 

by a document which confers  a t i t l e  t o  t h e  r i g h t  upon 

t h e  p o s s e s s o r  o r  a s p e c i f i e d  person as, f o r  example, 

a cheque, a s tock  o r  share  c e r t i f i c a t e  o r  a l i f e  insurance  

p o l i c y .  I n  such a case A r t i c l e  9 r e q u i r e s  p e r f e c t i o n  of  a 

s e c u r i t y  i n t e r e s t  by possess ion  o f  t h e  document, and 

f i l i n g  as a means of pe r fec t ion  is  n o t  a v a i l a b l e .  pure  

i n t a n g i b l e s  c o n s i s t  of those i n c o r p o r e a l  moveable r i g h t s  

where t h e  ex i s t ence  of the r i g h t  and the  e n t i t l e m e n t  

t o  i t  are n o t  normally evidenced by any document ( f o r  

example, book debts  o r  c o p y r i g h t ) .  I n  any such c a s e  

possess ion  is  not  a p r a c t i c a l  p o s s i b i l i t y  and i n  con-

sequence f i l i n g  i s  the only a v a i l a b l e  means of  p e r f e c t i o n .  

1 9 .  Where A r t i c l e  9 a p p l i e s  t o  a t r a n s a c t i o n  ( a n d ,  

g e n e r a l l y  speaking, i t  a p p l i e s  t o  any t r a n s a c t i o n  

r e g a r d l e s s  of  i ts  form which i s  in tended  t o  c r e a t e  a 

s e c u r i t y  i n t e r e s t  i n  personal  p r o p e r t y )  t h e  A r t i c l e  

r e g u l a t e s  t h e  ex ten t  of the  s e s c u r i t y  i n t e r e s t ,  t h e  r i g h t s  

and o b l i g a t i o n s  of the* p a r t i e s  i n t e r  s e  and t h e '  e f f e c t  

of t h e  s e c u r i t y  i n t e r e s t  i n  a ques t ion  wi th  t h e  competing 

i n t e r e s t s  o f  o t h e r  c r e d i t o r s  and purchase r s .  For  example, 

' ~ r o w t h e r  Repor t ,  , Appendix 111, Vol. 2 at  p.  575. 

he Crowther Committee would, however, a l l o w  t h e  o p t i o n  
of f i l i n g  i n  such a  case - see para .  16 above. 



a l1buyel* i n  o r d i n a r y  cqurse of b u s i n e s s t t  i s  una f fec ted  

by a s e c u r i t y  i n t e r e s t  c r e a t e d  by h i s  s e l l e r . 1 

Accordingly ,  a purchaser  of  a t e l e v i s i o n  s e t  from a d e a l e r  

who h a s  c r e a t e d  a s e c s u r i t y  i n t e r e s t  o v e r  t h e  goods i n  

h i s  shop ( h i s  t l i nven to ry t t )  would n o t  b e  a f f e c t e d  by t h a t  

i n t e r e s t .  I t  would be u n f a i r  and i m p r a c t i c a b l e  t o  expect  

t h e  pu rchase r  t o  search  t h e  record  o f  s e c u r i t y  i n t e r e s t s .  

But t h e  p u r c h a s e r  of what has  been  Itequipmenttt. ( f o r  

example, a pe r son  who buys t y p e w r i t e r s  from a f i r m  of 

s o l i c i t o r s  who no longer  r e q u i r e  them) would no t  be a 

buyer  i n  o r d i n a r y  course of b u s i n e s s  (as t h e  s e l l e r  is 

n o t  i n  t h e  b u s i n e s s  of s e l l i n g  t y p e w r i t e r s ) ,  and would 

t a k e  t h e  t y p e w r i t e r s  sub jec t  t o  any s e c u r i t y  i n t e r e s t  

i n  them c r e a t e d  by the  s o l i c i t o r s .  Accord ing ly ,  a prudent  

pu rchase r  would sea rch  t h e  record  o f  s e c u r i t y  i n t e r e s t s  

b e f o r e  buying t h e  typewr i t e r s .  

20. While t h e  Crowther committee l a r g e l y  adopt  t h e  scheme 

o f  A r t i c l e  9 ,  they  depar t  from t h e  A r t i c l e  i n  a number 

o f  impor tant  r e s p e c t s .  Perhaps the most important  

d e p a r t u r e  i s  t h a t  whereas A r t i c l e  9 p e r m i t s  t h e  f i l i n g  

o f  a s e c u r i t y  i n t e r e s t  i n  consumer goods ,  t h e  Crowthe'r 

Committee would no t  allow the  f i l ' i n g  o f  such a s e c u r i t y  

i n t e r e s t  e x c e p t  where t h e  i tem concerned  is  a motor 

v e h i c l e ,  ca ravan ,  boat  o r  something o f  a l i k e  na tu re .  

An u n f i l e d  s e c u r i t y  i n t e r e s t  i n  consumer goods would, 

under  t h e  Crowther proposa ls  -

' see  s e c t i o n  9-307 (1). 



-- 

Itbe subord ina ted  t o  t h e  r i g h t s  of a bona f i d e-- buyer  
f o r  v a l u e  ( i n c l u d i n g  a subsequent  encumbrancer)  
b u t  shou ld  be e f f e c t i v e  a g a i n s t  t h e  debtPr t s  g e n e r a l  
c r e d i t o r s  i n  a bankruptcy o r  winding-up. 

Accord ing ly ,  under t h e  p roposa l s  of t h e  Crowther Committee 

any bona f i d e  purchase r  of goods from a consumer would 
p-

t a k e  them f r e e  of any s e c u r i t y  i n t e r e s t  c r e a t e d  by t h e  

consumer i n  t h e  goods. I n  p r a c t i c a l  te rms,  t h i s  means 
, ... . .  

t h a t  t h e  pu rchase r  of ( s a y )  a second-hand t e l e v i s i o n  

s e t  from a householder  would no t  be a f f e c t e d  by any 

s e c u r i t y  . i n t e r e s t  i n  t h e  s e t  c r e a t e d  by t h e  householder .  

The Crowther Committee a l s o  go f u r t h e r  than  A r t i c l e  9 

i n  p ropos ing  p r o t e c t i o n  f o r  any buyer of consumer goods 

a g a i n s t  any f i l e d  s e c u r i t y  i n t e r e s t  - p r o t , e c t i o n  a g a i n s t  

a f i l e d  s e c u r i t y  i n t e r e s t  be ing  a v a i l a b l e  under A r t i c l e  

9 on ly  where t h e  buyer buys t h e  encumbered goods "from 

a person  s e l l i n g  i n  the  o rd ina ry  course  o f  b u s i n e s s v ,  

and even i n  t h a t  event  only a g a i n s t  a f i l e d  s e c u r i t y  

i n t e r e s t  c r e a t e d  by t h e  s e l l e r .  The Committee sum up 

t h e i r  p r o p o s a l s  f o r  p r o t e c t i o n o f  t h e  consumer as f o l l o w s  -

"We have p rev ious ly  expressed  t h e  view ( p a r a g r a p h  
5 .7 .21)  t h a t  i t  would no t  be r easonab le  t o  e x p e c t  
a bona f i d e  buyer of consumer goods t o  s e a r c h  a 
p u b l i c  f i l e  f o r  the  e x i s t e n c e  of  a s e c u r i t y  i n t e r e s t  
a f f e c t i n g  t h e  goods. It w i l l  be borne i n  mind t h a t  
w h i l s t  a s e c u r i t y  i n t e r e s t  could n o t ,  under  t h e  
r u l e s  p r e v i o u s l y  formula ted ,  have been f i l e d  i n  
r e l a t i o n  t o  t h e  goods as consumer goods ( s e e  
paragraph 5.7.211, a s e c u r i t y  i n t e r e s t  might w e l l  
have been taken  and f i l e d  i n  r e l a t i o n  t o  t h e  goods 
a s  i n v e n t o r y .  I f  they subsequent ly  became consumer 
goods as a r e s u l t  o f  a consumer s a l e ,  t h e  buyer  

' ~ r o w t h e r  Repor t ,  pa ra .  5.7.27. 



ought n o t  t o  be a f f e c t e d  by t h e  f i l e d  f inanc ing  
s t a t e m e n t .  I t  fo l lows  that such a buj-er should 
t a k e  f r e e  from a s e c u r i z y  i n t e r e s t  g ran ted  by h i s  
s e l l e r  o r  by a p r i o r  p a r r y ,  even if f i l e d ,  u n l e s s  he 
had a c t u a l  knowledge t h a t  t h e  d i s p o s i t i o n  byl t h e  
s e l l e r  w a s  i n  breach  o f  t h e  s e c u r i t y  agreement. 

The Crowther Committee a l s o  recommended t h a t  f i l i n g  should 

n o t  be  a v a i l a b l e  i n  r e l a t i o n  t o  what t h e y  c a l l e d  "small-

c o s t  t r a n s a c t i o n s " ,  t h a t  is, t r a n s a c t i o n s  where t h e  

s e c u r e d  sum d i d  n o t  exceed £ 3 0 0 ~  ( a  minimum amount t h a t  

i s  no l o n g e r  r e a l i s t i c ) .  

21. The Crowther Committee recommended t h a t  the  new 

s e c u r i t y  system should  no t  a t  p r e s e n t  apply 'where a s p e c i a l  

regime f o r  t h e  c r e a t i o n  of s e c u r i t y  a l r eady  e x i s t s : 3 

t h e  obvious examples a r e  t h e  c r e a t i o n  o f  mortgages over  

s h i p s  and a i r c r a f t  f o r  which p r o v i s i o n  is  made by the  

Merchant Shipping  Act 1894 and t h e  Mortgaging of  A i r c r a f t  

Order  1 9 7 2  r e s p e c t i v e l y .  But t hose  excep t ions  a p a r t ,  t he  

c r e a t i o n ,  e f f e c t  and e n f o r c e a b i l i t y  of any s e c u r i t y  

i n t e r e s t  i n  moveable proper ty  under a c o n t r a c t  (whether a 

p u r e l y  commercial c o n t r a c t  o r  one t o  which a consumer 

w a s  a p a r t y )  would be governed by t h e  new r u l e s  proposed 

by t h e  Crowther Committee. 

iCrowther Repor t ,  para .  5.7.71. 

2 ~ r o w t h e r  Repor t ,  para .  5.7.26. 
3Crowther Repor t ,  pa ra .  5.7.43. 



IV. THE WORKING PARTY'S APPROACH TO REFORM 

The  general  approach 

22 .  I n  c o n s i d e r i n g  o u r  p roposa l s  f o r  reform we have  

taken  i n t o  account  t h e  p o l i c y  of t h e  Government as s t a t e d  

i n  t h e  White Paper  on Reform of t h e  Law on Consumer C r e d i t  

(Cmnd. 5427) and subsequent  l e g i s l a t i o n  and i n  p a r t i c u l a r  

t h e  Consumer C r e d i t  Act 1974. We have concluded t h a t ,  

wi thout  a f f e c t i n g  t h e  l a w  r e l a t i n g  t o  t r a n s a c t i o n s  

invo lv ing  consumers, t h e r e  i s  a need f o r  t h e  i n t r o d u c t i o n ,  

w i t h i n  t h e  f i e l d  o f  commercial t r a n s a c t i o n s ,  o f  a modern 

l a w  of s e c u r i t y  over  moveables wi thout  p o s s e s s i o n  by 

t h e  c r e d i t o r ,  which would remedy t h e  p r i n c i p a l  d e f i c i e n c i e s  

of t h e  e x i s t i n g  l a w .  Our p roposa l s  i n  t h a t  r e s p e c t  a r e  

based on a system of n o t i c e  f i l i n g  and i n  t h e i r  f o r m u l a t i o n  

we have drawn t o  some e x t e n t  upon t h e  recommendations 

i n  t h e  Crowther Report and a l s o  upon t h e  p r i n c i p l e s  

adopted i n  A r t i c l e  9 and i n  t h e  Ontar io  Pe r sona l  P r o p e r t y  

S e c u r i t y  Act .  I n  s e v e r a l  important  r e s p e c t s ,  however, 

our  p r o p o s a l s  d i f f e r  s i g n i f i c a n t l y  from the  s o l u t i o n s  

propounded i n  t h e  Crowther Report and from t h e  sys tems 

o p e r a t i n g  i n  t h e  United S t a t e s  of America and i n  O n t a r i o .  

Our approach t o  t h e s e  sources  has  been s e l e c t i v e ,  a d o p t i n g  

t h e i r  s o l u t i o n s  only  t o  t h e  e x t e n t  necessa ry  t o  make 

good w i t h i n  t h e  f i e l d  of commercial t r a n s a c t i o n s  t h e  

acknowledged d e f i c i e n c i e s  i n  t h e  e x i s t i n g  law, and we 

have avoided recommendations f o r  t h e  wholesa le  i n t r o d u c t i o n  

i n t o  S c o t s  l a w  of concep t s  which a r e  a l i e n  t o  i t s  t r a d i t i o n  

and which might w e l l  be product ive  of confus ion  r a t h e r  

than  conducive t o  commercial convenience. 



The Government's policy 


23. The White Paper (Cmnd. 5427) s t a t e d  t h a t  t h e  Depart- 

ment of Trade were not  convinced t h a t  t h e r e  w a s  s u f f i c i e n t  

evidence of t h e  need t o  reshape  t h e  l a w  a s  proposed by 

t h e  Crowther Committee o r  of g e n e r a l  support f o r  t h e i r  

p roposa l s .  They t h e r e f o r e  i n t e n d e d  t o  i n s t i t u t e  consul- 

t a t i o n s  i n  due course  "with those  most c l o s e l y  concernedtt. 

The Department a l s o  s t a t e d  t h a t  t h e r e  might be s o c i a l  

d isadvantages  f o r  some consumers if it became e a s i e r  

f o r  them t o  g i v e  s e c u r i t y  by " c h a t t e l  mortgage", the  

d e s c r i p t i v e  term of  Engl ish  l a w  f o r  a s e c u r i t y  over 

moveable p r o p e r t y  which remains i n  t h e  deb to r '  S possession.  

The White Paper  a l s o  s t a t e d  t h a t  i t  w a s  proposed t o  r e t a i n  

i n  l a w  t h e  concept of h i re-purchase  and n o t ,  as the 

Crowther Committee recommended, t o  t r e a t  a hire-purchase 

t r a n s a c t i o n  as though i t  were an immediate s a l e  of goods 

f inanced by a loan secured  o v e r  t h e  goods. These 

e x p r e s s i o n s  of  Departmental op in ion  suggest  t h a t  the re  

i s  l i t t l e  p r o b a b i l i t y  of t h e  i n t r o d u c t i o n  i n  the  United 

Kingdom o f  a comprehensive scheme f o r  the  c r e a t i o n  of 

s e c u r i t y  over  moveable p r o p e r t y  i n c o r p o r a t i n g  a r e g i s t e r  

of s e c u r i t y  i n t e r e s t s  a s  proposed i n  t h e  Crowther Report. 

24. We accep t  t h a t ,  i n  t h e  a r e a  of consumer t r ansac t ions ,  

t h e r e  a r e  grounds f o r  misgiv ing as t o  the  in t roduct ion  

o f  a f a c i l i t y  f o r  loans  t o  consumers which might make 

such t r a n s a c t i o n s  e a s i e r  t o  t h e  u l t i m a t e  detriment of 

some consumers, and t h a t  t h e  compara t ive ly  recent  d e t a i l e d  

l e g i s l a t i v e  p rov i s ions  f o r  h i re-purchase  and consumer 

c r e d i t  should continue i n  o p e r a t i o n  a t  l e a s t  u n t i l  

exper ience  has  demonstrated t h e i r  u t i l i t y  o r  d isc losed 

any s e r i o u s  d e f i c i e n c i e s .  I n  t h e  a r e a  of commercial 



t r a n s a c t i o n s ,  however, t h e  s i t u a t i o n ,  e s p e c i a l l y  i n  

Sco t l and ,  i s  s u b s t a n t i a l l y  d i f f e r e n t .  We have a l r e a d y  

rehea r sed  i n  P a r t  I1 of t h i s  Report t h e  d i f f i c u l t i e s  under  

e x i s t i n g  l a w  i n  r e l a t i o n  t o  t h e  c r e a t i o n  of  s e c u r i t i e s  

over  moveables. The p r a c t i c a l  p o s i t i o n  i n  England may 

no t  be s i g n i f i c a n t l y  d i f f e r e n t  as r e g a r d s t h e  c r e a t i o n  

of s e c u r i t i e s  o v e r  c o r p o r e a l  moveablesL but  i n  S c o t l a n d  

t h e r e  a r e  no f a c i l i t i e s  such as e x i s t  i n  England f o r  

t h e  c r e a t i o n  of e q u i t a b l e  s e c u r i t i e s ,  n o t a b l y  by agreement  

coupled wi th  p o s s e s s i o n  of a document ev idenc ing  the 

r i g h t  ass igned  i n  s e c u r i t y .  The absence of  a comprehensive 

and s a t i s f a c t o r y  method of c r e a t i n g  f i x e d  s e c u r i t i e s  

over  va luab le  moveable a s s e t s  wi thou t  t h e  r e q u i r e m e n t  

of d e l i v e r y  t o  t h e  c r e d i t o r  ( o r  i t s  e q u i v a l e n t )  makes 

i t  d i f f i c u l t  t o  o b t a i n  l o a n s  f o r  commercial p u r p o s e s  

on t h e  most f avourab le  t e r m s .  The remedy i n  o u r  view 

l i e s  not  i n  the  adop t ion  of t h e  e q u i t a b l e  s e c u r i t y ,  which 

i s  based on a concept  of Eng l i sh  l a w  which i s  f o r e i g n  

t o  t h e  p r i n c i p l e s  of t h e  l a w  of Sco t l and ,  b u t  r a t h e r  

i n  t h e  i n t r o d u c t i o n  of t h e  system o u t l i n e d  i n  t h e  

fol lowing paragraph.  

Outline of proposals 

25. We recommend t h e  i n t r o d u c t i o n  of a system f o r  

c r e a t i n g  s e c u r i t y  over  moveable p r o p e r t y  based upon t h e  

e s t ab l i shmen t  of a r e g i s t e r  of s e c u r i t y  i n t e r e s t s  w i t h  

' s e c u r i t i e s  over  c o r p o r e a l  moveables wi thout  p o s s e s s i o n  
can be c r e a t e d  i n  .England under t h e  p r o v i s i o n s  o f  t h e  
B i l l s  of Sa le  Acts  1878 and 1882, b u t  i,t is  under s tood  
t h a t  i n  p r a c t i c e  t h e s e  Acts  a r e  no t  widely used.  



n o t i c e  f i l i n g .  D e t a i l s  of t h e  scheme and our r easons  

f o r  	them a r e  s e t  out; i n  P a r t  V b u t  i t  i s  convenient t o  

i n d i c a t e  h e r e  i t s  p r i n c i p a l  f e a t u r e s .  

(1) 	There would be no requi rement  of possess ion  of 

t h e  s e c u r i t y  s u b j e c t s  by t h e  c r e d i t o r .  C e r t a i n  

c a t e g o r i e s  o f  t r a n s a c t i o n s  (as descr ibed  below) 1 

would b e  exc luded from t h e  scheme. S e c u r i t i e s  

i n  t h e  exc luded s e c t o r  would cont inue t o  be 

r e g u l a t e d  by t h e  e x i s t i n g  l a w .  

( 2 )  	 Wi th in  t h e  sphe re  o f  i t s  a p p l i c a t i o n  the  scheme 

would be mandatory f o r  t h e  c r e a t i o n  by agreement 

o f  a v a l i d  s e c u r i t y  save  t h a t  i t  would remain 

competent t o  c r e a t e  s e c u r i t y  over co rporea l  

moveables by way of p ledge .  2 

(3 )  	 Rules  would be provided  under the  scheme wi th  

r e g a r d  t o  t h e  form and c o n t e n t  of  a loan agree- 

ment and t h e  requi rements  f o r  the  s e c u r i t y  

t o  " a t t a c h "  t o  t h e  s e c u r i t y  s u b j e c t s  s o  a s  

t o  be  v a l i d  as between t h e  c r e d i t o r  and t h e  

d e b t o r  and f o r  i t  t o  be "per fec ted"  s o  as t o  

b e  v a l i d  a l s o  i n  q u e s t i o n s  w i t h  t h i r d  p a r t i e s .  

( 4 )  	 P r o v i s i o n  would be made f o r  t h e  es tab l i shment  of 

a r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  and f o r  f i l i n g  

'see 	 p a r a s .  29 t o  31. 

2 1 t ~ l e d g e 1 's h o u l d  be taken  t o  i n c l u d e  both  the  case where 
t h e r e  is  a c t u a l  p h y s i c a l  d e l i v e r y  of the  s e c u r i t y  
s u b j e c t s  and t h e  c a s e  where c o n s t r u c t i v e  o r  symbolical 
d e l i v e r y  is  e f f e c t e d  by t h e  t r a n s f e r  of documents of 
t i t l e  t o  t h e  s u b j e c t s .  Where documents of t i t l e  a r e  
t r a n s f e r r e d ,  t h e  r e s u l t  may be t o  g ive  a r i g h t  of 
p r o p e r t y  (and  n o t  merely a r i g h t  of  pledge)  t o  the  
secured  p a r t y  - s e e  "Pledge o f  B i l l s  o f  Lading i n  Sco t s  
Law" by D r  Alan Rodger 1971 J u r i d i c a l  Review l93 and 
c a s e s  t h e r e i n  mentioned. 



of n o t i c e  of t h e  c r e a t i o n  of  a s e c u r i t y ,  t h i s  

being an e s s e n t i a l  e lement  o f  p e r f e c t i o n  of 

a s e c u r i t y  under  t h e  scheme. 

( 5 )  	 The e x t e n t  and  e f f e c t  i n  l a w  oT a  s e c u r i t y  under  

t h e  scheme w.ould be d e f i n e d .  

( 6 )  P rov i s ion  would be made f o r  r e g u l a t i n g  t h e  

p r i o r i t y  of t h e  s e c u r i t y  i n  q u e s t i o n s  between 

t h e  c r e d i t o r  and t h i r d  p a r t i e s .  

( 7 )  	 Prov i s ion  would a l . so .be .  made f o r  the  enforcement ,  

t r a n s f e r  U s c l f a r g e  o f  t h e  s e c u r i t y .  

Comparison with the proposals of  the Crowther 

Report and w i t h  Article 9 


26. The fundamental f e a t u r e s  o f  t h e  scheme which w e  

propose a r e  based upon t h e  scheme recommended i n  t h e  

Crowther Report ,  which i n  t u r n  adopted t o  a l a r g e  e x t e n t  

A r t i c l e  9 ,  bu t  our  p r o p o s a l s  d i f f e r  from both i n  c e r t a i n  

impor tant  r e s p e c t s .  These d ive rgences ,  and t h e  r e a s o n s  

f o r  them, a r e  n o t i c e d  and e x p l a i n e d  i n  t h e  r e l e v a n t  

paragraphs  i n  P a r t  V of t h i s  Repor t ,  b u t  it may be u s e f u l  

t o  mention some of t h e  most m a t e r i a l  d i f f e r e n c e s  h e r e .  

These a r e :  

(1) 	The r e s t r i c t i o n s  and e x c l u s i o n s  proposed by 

us  ( p a r t i c u l a r l y  t h e  proposed e x c l u s i o n  of  

t r a n s a c t i o n s  r e l a t i n g  t o  consumer goods) would 

i n  e f f e c t  r e s t r i c t  t h e  a p p l i c a t i o n  of ou r  scheme 

t o  major commercial t r a n s a c t i o n s  wi th  s e c u r i t y  

over moveables. 

( 2 )  	 We d i sag ree  w i t h  t h e  p roposa l  t h a t  t h e  p a r t i e s  

should be f r e e  t o  use  any form o f  agreement 

they choose b u t  t h a t  t h e  e f f e c t  o f  t h e  agreement 

should be r e g u l a t e d  by s t a t u t e  i r r e s p e c t i v e  of 



t h e  form used. We sugges t  t h a t  a specimen form 

o f  agreement should be provided-  b u t  t h a t  any 

form o f  agreement which c o n t a i n s  c e r t a i n  

e s s e n t i a l  p a r t i c u l a r s  should be e f f e c t i v e .  

( 3 )  	 We do n o t  cons ide r  t h a t  i t  should be competent 

t o  c r e a t e  a s e c u r i t y  i n t e r e s t  i n  i n c o r p o r e a l  

moveable p rope r ty  by agreement coup led  w i t h  

p o s s e s s i o n  of a non-negotiable  document 

e v i d e n c i n g  the  d e b t o r ' s  r i g h t '  such as a s h a r e  

c e r t i f i c a t e  o r  p o l i c y  of  assurance.  Nor would 

we recommend t h a t  f i l i n g  i n  t h e  r e g i s t e r  o f  

s e c u r i t y  i n t e r e s t s  should supersede  e x i s t i n g  

methods of completing a  s e c u r i t y  i n t e r e s t  i n  

i n c o r p o r e a l  moveable p rope r ty  e x c e p t  where 

an e x i s t i n g  method is  c l e a r l y  cumbersome o r  

i n a p p r o p r i a t e ,  f o r  example, i n t i m a t i o n  o f  an 

a s s i g n a t i o n  of m u l t i p l e  book d e b t s  o r  o f  c e r t a i n  

r i g h t s  under c o n t r a c t s .  F i l i n g  i n v o l v e s  

f o r m a l i t i e s  and has  a number of d i s a d v a n t a g e s ,  

n o t a b l y  t h a t  i t  i s  e f f e c t i v e  t o  p e r f e c t  a 

s e c u r i t y  only f o r  a defined pe r iod ,  t h e  p e r i o d  

which we recommend being f i v e  yea r s .  2 

( 4 )  	 We do n o t  adopt i n  t h e i r  e n t i r e t y  t h e  complex 

p r o p o s a l s  of t h e  Crowther Committee and A r t i c l e  9 

i n  r e l a t i o n  t o  t r a c i n g  a s e c u r i t y  i n t e r e s t  

th rough t o  proceeds.  

his is ,  o f  cour se ,  t h e  concept of t h e  e q u i t a b l e  
mortgage - s e e  p a r a .  39 below. 

' ~ e n e w a l  f o r  success ive  p e r i o d s  of  f i v e  y e a r s  would be 
competent - s e e  p a r a .  56 below. 



( 5 )  	 We ag ree  wi th  t h e  Crowther Committee tha t  any 

person who buys goods from a person  s e l l i n g  i n  

the  o r d i n a r y  course  o f  b u s i n e s s  s h o u l d  be  

p r o t e c t e d  n o t  only a g a i n s t  a s e c u r l t y  i n t e r e s t  

c r e a t e d  by t h e  s e l l e r  b u t  a l s o  a g a i n s t  a 

s e s c u r i t y  i n t e r e s t  c r e a t e d  by any p r i o r  p a r t y .  

(Under A r t i c l e  9 a buyer  i n  o r d i n a r y  c o u r s e  o f  

bus iness  i s  p r o t e c t e d  only a g a i n s t  a s e c u r i t y  

i n t e r e s t  c r e a t e d  by t h e  s e l l e r . )  On t h e  o t h e r  

hand, we do no t  c o n s i d e r  t h a t  a buyer  o f  

consumer goods who does  n o t  purchase them i n  

the  o r d i n a r y  course  o f  t h e  s e l l e r ' s  b u s i n e s s  

should r e c e i v e  g r e a t e r  p r o t e c t i o n  a g a i n s t  f i l e d  

s e c u r i t y  i n t e r e s t s  than any o t h e r  buyer  o f  

goods. (Under t h e  Crowther Committee p r o p o s a l s  

any buyer o f  consumer goods would be p r o t e c t e d  

a g a i n s t  a f i l e d  s e c u r i t y  i n t e r e s t  c r e a t e d  by 

the s e l l e r  o r  by any p r i o r  p a r t y . )  



V. THE WORKING PARTY 'S PAOPOSALS 


27. From t h e  exper 'ence of the  opera t ion  o f  A r t i c l e  9 i n  

t h e  United S t a t e s  of America and the  f a c t  t h a t  i t  h a s  

been adopted by almost a l l  S t a t e s  i n  t h a t  coun t ry ,  and 

from t h e  arguments i n  favour of  a similar system con ta ined  

i n  t h e  Crowther Report,  we accept  t h a t  t h e  i n t r o d u c t i o n  

i n  Sco t l and  of  a scheme f o r  the c rea t ion .  o f  s e c u r i t y  

over  moveable p roper ty  on broadly similar l i n e s  would 

be advantageous. The scheme which we sugges t ,  however, 

i s  no t  of  u n i v e r s a l  app l i ca t ion  but  r e s t r i c t e d  t o  t h e  

a r e a s  where r e f o ~ m  of the  e x i s t i n g  law of  Sco t l and  i s  

most r e q u i r e d .  

A. FIELD OF APPLICATION 

Scope of scheme 


28. Our o b j e c t i v e  i n  proposing the  new scheme i s  t o  

make p r o v i s i o n  f o r  the  c r e a t i o n  of s e c u r i t i e s  over  

moveables i n  a r e a s  where the  e x i s t i n g  law of Sco t l and  i s  

u n s a t i s f a c t o r y .  P r imar i ly  t h a t  i s  the  f i e l d  o f  commercial 

t r a n s a t i o n s  where s e c u r i t y  i s  requi red  over  s p e c i f i c  

co rporea l  moveables which i t  would be i m p r a c t i c a b l e  t o  

d e l i v e r  t o  t h e  c r e d i t o r  seeking s e c u r i t y  o r  t o  l e a v e  

i n  h i s  p o s s e s s i o n ,  changing stock-in-trade,  book d e b t s ,  

r i g h t s  under c o n t r a c t s  o r  o t h e r  va luable  a s s e t s  of  t h e  

deb to r .  I t  would be d i f f i c u l t  t o  def ine  s a t i s f a c t o r i l y  

t h e  g r e a t  v a r i e t y  of commercial lending t r a n s a c t i o n s  

f o r  which a more s a t i s f a c t o r y  form of s e c u r i t y  over  

moveable p r o p e r t y  i s  d e s i r a b l e ,  and s o  we have proceeded 

by way of making t h e  scheme genera l ly  app l i cab le  t o  t r a n s -

a c t i o n s  f o r  t h e  c r e a t i o n  of s e c u r i t y  over  moveable 

p r o p e r t y ,  s u b j e c t  t o  the  exclusion o f  s p e c i f i e d  c a t e g o r i e s  

of  t r a n s a c t i o n s 1  f o r  which, f o r  reasons of  p o l i c y  o r  

'see para .  31 below. 



because  e x i s t i n g  forms o'f s e c u r i t y  a r e  adequate ,  w e  do 

n o t  propose change i n  the  exis t img l a w .  

29. W e  envisage  t h a t  i n  t h e  fie1.d o f  s e c u r i t i e s  o v e r  

c o r p o r e a l  moveables, t he  s u b j e c t s  o f  s e c u r i t y  would 

g e n e r a l l y  be " inventory" .or lfequipmenttq w i t h i n  t h e  meaning 

g i v e n  t o  t h e s e  express ions  i n  s e c t i o n  9-109 o f  A r t i c l e  9 .  1 

We propose ,  however, t h a t ,  where t h e  s u b j e c t s  o f  s e c u r i t y  

are flequiprnentl ' ,  t h e r e  should be excluded from t h e  scheme 

t r a n s a c t i o n s  where the  amount of  t h e  s e c u r e d  l o a n  

( e x c l u d i n g  i n t e r e s t )  does not  exceed such amount as may 

be p r e s c r i b e d  by o rde r  made by s t a t u t o r y  i n s t r u m e n t .  2 

The p r e s c r i b e d  amount might, we sugges t ,  be f i x e d  

i n i t i a l l y  a t  f5 ,000.  The reason f o r  the  recommended 

e x c l u s i o n  i s  t h a t  we wish t o  p reven t ,  s o  f a r  as p o s s i b l e ,  

t h e  proposed r e g i s t e r  of s e c u r i t y  i n t e r e s t s  b e i n g  over-

burdened wi th  r e l a t i v e l y  small t r a n s a c t i o n s .  we do 

n o t  propose ,  however, t h a t  t h e  exc lus ion  shou ld  app ly  

where t h e  s u b j e c t s  of s e c u r i t y  a r e  l l inventory" ,  because  

t h e  changing n a t u r e  of the  s e c u r i t y  s u b j e c t s  cou ld  o f t e n  

'see pa ra .  17 above f o r  an exp lana t ion  o f  the  meaning o f  
t h e  e x p r e s s i o n s  " inventoryu and 'Iequipment1'. We c o n s i d e r  
t h a t  t h e  formula "used o r  acqui red  f o r  use" is  p r e f e r a b l e  
t o  t h e  formula "used o r  bought f o r  use" employed i n  
t h e  A r t i c l e  9 d e f i n i t i o n  o f  "equipment" - s e e  Crowther 
Repor t ,  para .  5.7.25. 

he exc lus ion  should not  apply where t h e  amount o f  t h e  
l o a n  i s  i n d e f i n i t e .  

3 ~ h i si s  the  p resen t  c r e d i t  l i m i t  under a consumer c r e d i t  
agreement t o  which the  Consumer C r e d i t  Act 1974 a p p l i e s .  

4 ~ n  t h e  ma jo r i ty  of excluded c a s e s ,  h i re-purchase  o r  
c o n d i t i o n a l  s a l e  would accommodate the  bor rower ' s  needs .  



r e s u l t  i n  a n i n i t i a l  loan of an amount which happened t o  be 

l e s s  than  t h e  prescr ibed amount be ing inc.reased t o  an 
m o u n t  t h a t  exceeded the prescr ibed amount. An  inc rease  

of t h e  amount of t h e  secured loan might ,  of course ,  a l s o  

occur  where t h e  s u b j e c t s  of s e c u r i t y  a r e  "equipmentH, but  

i t  i s  l i k e l y  t o  happen l e s s  f r equen t ly .  

30. I n  t h e  f i e l d  of  s e c u r i t i e s  over  i n c o r p o r e a l  moveables 

we env i sage  t h a t  the  proposed scheme should  apply 

p r i m a r i l y  t o  d e b t s  and r i g h t s  of a l l  k i n d s  under 

commercial c o n t r a c t s  o r  agreements, t h a t  i s ,  any r i g h t  

t o  payment o r  performance o r  o t h e r  e n t i t l e m e n t  o r  i n t e r e s t  

under such a c o n t r a c t  o r  agreement. I n  t h i s  a r e a  we 

do n o t  propose t o  r e s t r i c t  the  scope o f  t h e  scheme by 

a requirement  of  any minimum amount of l o a n ,  s i n c e  it 

would be undes i rab le  t o  deny the  b e n e f i t  of t h e  new form 

of s e c u r i t y  t o  any t r a n s a c t i o n s  r e l a t i n g  t o  s e c u r i t y  

over  book d e b t s  (where the  e x i s t i n g  forms o f  s e c u r i t y  

a r e  no t  s a t i s f a c t o r y ) .  A s  regards  advances on the  

s e c u r i t y  o f  r i g h t s  under cont inuing c o n t r a c t s ,  the  

exc lus ion  could  c r e a t e  u n j u s t i f i e d  inconvenience where 

an i n i t i a l  loan  was increased a s  the  c o n t r a c t  progressed 

and t h e  va lue  of  the  borrower 's  r i g h t s  under i t  became 

enhanced. 

Excluded transactions 


31. We have a l ready mentioned1 t h a t  c e r t a i n  c a t e g o r i e s  

of t r a n s a c t i o n s  should be excluded from t h e  scheme. 

The c a t e g o r i e s  of t r ansac t ions  which should be excluded 

'see p a r a s .  25  and 28 above. 



would r e q u i r e  t o  be a d j u s t e d  a f t e r  c o n s u l t a t i o n  w i t h  

a p p r o p r i a t e  o r g a n i s a t i o n s  such as banks and o t h e r  

commercial l e n d e r s  but  p r o v i s i o n a l l y  we s u g g e s t  t h e  

follo.wing -
T r a n s a c t i o n s  involv ing  t h e  c r e a t i o n  o f  s e c u r i t y  

i n t e r e s t s  i n  consumer goods. A r t i c l e  9 and 

t h e  Crowther Report c l a s s i f y  goods as "consumer 

goods" where they a r e  used o r  a c q u i r e d  f o r  u s e  

p r i m a r i l y  f o r  p e r s o n a l ,  f a m i l y  o r  household  

purposes .  A r t i c l e  9 p e r m i t s  a s e c u r i t y  

i n t e r e s t  i n  consumer goods t o  be  f i l e d  i n  

t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s ,  b u t  t h e  

Crowther Committee would n o t  pe rmi t  f i l i n g  

o f  such an i n t e r e s t .  * A s e c u r i t y  i n t e r e s t  

f o r  which f ~ ~ l i n gis  n o t  a v a i l a b l e  h a s  only  

a r e s t r i c t e d  e f f e c t .  We t h i n k  i t  p r e f e r a b l e  

t h a t  s e c u r i t y  ( o r  q u a s i - s e c u r i t y )  t r a n s a c t i o n s  

r e l a t i n g  t o  consumer goods should  be  exc luded  

from t h e  scheme (as i t s  f u n c t i o n  i s  t o  c a t e r  

f o r  commercial t r a n s a c t i o n s )  and c o n t i n u e  t o  

be e f f e c t e d  by h i re -purchase ,  c o n d i t i o n a l  s a l e  

o r  o t h e r  method regu la t ed  by t h e  e x i s t i n g  l a w .  

( 2 )  	 T r a n s a c t i o n s  where t h e  s e c u r i t y  s u b j e c t s  a r e  

equipment and the  amount o f  t h e  s e c u r e d  l o a n  

does n o t  exceed a p r e s c r i b e d  amount. The r e a s o n  

f o r  t h i s  proposed e x c l u s i o n  h a s  a l r e a d y  been 

exp la ined .  4  

'see s e c t i o n  9-109 of A r t i c l e  9 and Crowther Repor t ,  
p a r a s .  5 .7.24 and 5.7.25, a l s o  pa ra .  1 7  above. 

r )
CCrowther Repor t ,  pa ra .  5 . 7 . 2 2 .  

'see p a r a .  20  above and Crowther Repor t ,  p a r a .  5 . 7 . 2 7 .  

4:'ee pa ra .  2 9  above. 



( 3 )  	 S e c u r i t i e s  over s u b j e c t s  f o r  which adequate 

s t a t u t o r y  f a c i l i t i e s  i n v o l v i n g  s p e c i a l  r e g i s t e r s  

a l r e a d y  e x i s t .  These would i n c l u d e  mortgages 

o v e r  slhips r e g i s t e r e d  under  t h e  Merchant 

Shipping  Act 1894, a i r c r a f t  mortgages under 

t h e  Mortgaging of A i r c r a f t  Order 1972,  

a g r i c u l t u r a l  c r e d i t s  under  t h e  A g r i c u l t u r a l  

C r e d i t s  (Scot land)  Act 1929, s e c u r i t i e s  over 

p a t e n t s  under t h e  P a t e n t s  Act 1977 and 

s e c u r i t i e s  by way of assignment  of t r a d e  marks 

under  t h e  Trade Marks Act 1938. 

( 4 )  	 Corpora te  s e c u r i t i e s .  We do n o t  favour  

p r o p o s a l s  on the  l i n e s  i n d i c a t e d  i n  paragraphs 

5.7.44 t o  5.7.46 of t h e  Crowther Report f o r  

i n c l u s i o n  w i t h i n  t h e  f i l i n g  system o f  corpora te  

s e c u r i t i e s  such as s t o c k s  and s h a r e s  of incor-

p o r a t e d  companies o r  s e c u r i t i e s  of government 

o f  p u b l i c  o r  l o c a l  a u t h o r i t i e s .  Such s e c u r i t i e s  

can be  c r e a t e d  s a t i s f a c t o r i l y  by e x i s t i n g  

methods based upon t h e  r e g i s t e r s  of t h e  

companies o r  a u t h o r i t i e s  concerned.  

( 5 )  	 Commercial paper.  We should  exc lude  from t h e  

ambit  (of t h e  proposed scheme nego t i ab le  

i n s t r u m e n t s  and r i g h t s  under b i l l s  of l ad ing ,  

d e l i v e r y  o rde r s ,  warehouse r e c e i p t s  and o t h e r  

documents where d e l i v e r y  of  t h e  document (wi th  

o r  wi thou t  any necessa ry  endorsements)  e f f e c t s  

a t r a n s f e r  of r i g h t s  i n  t h e  goods represented  

by t h e  document. 



( 6 )  	 S e c u r i t i e s  over  &sets ' n o t  normal ly  used i n  

commercial . t r a n s a c t i o n s .  Examples a r e  

s e c u r i t i e s  ove r  life a s s u r a n c e  . p o l i c i e s  and 

i n t e r e s t s  in  t r u s t  e s t a t e s  which can b e '  c r e a t e d  

s a t i s f a c t o r i l y  by a s s i g n a t i o n  and i n t i m a t i o n  

under  t h e  .e.xisting law and a r e  normally used 

i n  r e l a t i o n  t o  borrowing f o r  p r i v a t e  o r  p e r s o n a l  

purposes .  

The proposed scheme r e l a t e s  t o  t h e  c r e a t i o n  of f i x e d  

s e c u r i t i e s ;  F l o a t i n g  charges a r e  o u t w i t h  -its scope and 

noth ing  i n  t h e  new scheme would a f f e c t  t h e  o p e r a t i o n  of 

t h e  Companies ( F l o a t i n g  Charges and R e c e i v e r s )  ( S c o t l a n d )  

Act 1972.  

Book debts  

32 .  The a p p l i c a t i o n  of  t h e  proposed  scheme t o  s e c u r i t i e s  

over  book d e b t s  r e q u i r e s  s p e c i a l  c o n s i d e r a t i o n .  These 

d e b t s  may be unsecured o r  may be  s e c u r e d  ove r  moveable 

p rope r ty  such as d e b t s  under h i r e -purchase  agreements 

and condi t i o n a l  s a l e  agreement S. Because of  t h e  

d i f f i c u l t y  i n  d i s t i n g u i s h i n g  between a s s i g n a t i o n s  of 

book d e b t s  i n  s e c u r i t y  and s a l e s  o f  book d e b t s  (which 

may o f t e n  be q u a l i f i e d  by r e c o u r s e .  arrangements  o r  

w a r r a n t i e s  which make them v i r t u a l l y  s e c u r i t y  t r a n s -

a c t i o n s ) ,  A r t i c l e  9 a p p l i e s  t o  "any s a l e  of  accounts  

o r  c h a t t e l  sub jec t  t o  a number o f  d e t a i l e d  

excep t ions .  The Crowther Committee a g r e e  wi th  the  scheme 

lSec t ion  9 - 1 0 2 ( l ) ( b ) .  

2 ~ e es e c t i o n  9 -104( f ) .  



of A r t i c l e  9 i n  t h a t  mat te r  and have explained i ts 

r a t i o n a l  b a s i s .  l The Ontario Personal Property Secur i ty  

Act a p p l i e s  t o  every assignment of book debts  intended 

as s e c u r i t y  and a l s o  t o  every assignment of book debts  

no t  in tended as secu r i t y  o ther  than an assignment f o r  

t he  general  b e n e f i t  of c r ed i to r s . 2  We a r e  i n  broad agree- 

ment with t h e  reasoning which unde r l i e s  those provis ions ,  

bu t  we favour  a r a t h e r  s impler  arrangement. We recommend 

t h a t  our proposed scheme should apply t o  any t r a n s f e r  

i n  s e c u r i t y  o r  on s a l e  o f  book debts  o the r  than a s a l e  

o f  book deb t s  as p a r t  of a s a l e  of a business.  

After-acquired property 

33. Both t h e  system of s ecu r i t y  i n  moveable property 

c r e a t e d  by A r t i c l e  9 and t h a t  recommended by the  Crowther 

Committee permit  the c r ea t i on  of a t r u e  f ixed s ecu r i t y  

(as where t h e  s ecu r i t y  sub j ec t s  a r e  s p e c i f i c  items of 

p roper ty )  o r  a s ecu r i t y  t h a t  is  akin t o  a f l o a t i n g  charge 

(as where t h e  s ecu r i t y  sub j ec t s  a r e  e x i s t i n g  and fu ture  

p roper ty  of  a spec i f ied  kind o r  a r e  wholly fu ture  

p rope r ty ) .  Sec t ion  9-204(1) of A r t i c l e  9 provides t h a t  -
l l .  .. a s e c u r i t y  agreement may provide t h a t  any o r  
a l l  o b l i g a t i o n s  covered by the  s ecu r i t y  agreement 
a r e  t o  be secured by after-acquired co l l a t e r a l . "  

This  p rov i s ion  i s  complemented by sec t ion  9-108 of 

A r t i c l e  9 ,  which provides t h a t  when c e r t a i n  condit ions 

a r e  s a t i s f i e d ,  "after-acquired ~ o l l a t e r a l ~ ~  noti s  t o  

be regarded as secu r i t y  f o r  an antecedent debt.  

' ~ r o w t h e r  Report ,  Appendix 111, Vol. 2 a t  p. 576. 

2 ~ e es e c t i o n  2. 



Sect ion  9-108 i s  as f o l l o w s  -
"Where a secured  p a r t y  makes an advance, i n c u r s  
an o b l i g a t i o n ,  r e l e a s e s  a . p e r f e c t e d  s e c u r i t y  
i n t e r e s t ,  o r  o the rwise  g i v e s  new va lue  which i s  
t o  be  secured  i n  whole o r  i n  paTt  -by a f t e r - a c q u i r e d  
p r o p e r t y  h i s  s e c u r i t y  i n t e r e s t  i n  t h e  a f t e r - a c q u i r e d  
c o l l a t e r a l  s h a l l  be deemed t o  be taken  f o r  new v a l u e  
and "no t  a s  s e c u r i t y  f o r  an a n t e c e d e n t  d e b t  i f  t h e  
d e b t o r  a c q u i r e s  h i s  r i g h t s  i n  such  . c o l l a t e r a l  e i t h e r  
i n  t h e  o rd ina ry  course  of h i s  b u s i n e s s  o r  under  
a c o n t r a c t  o f  purchase  made p u r s u a n t  t o  t h e  s e c u r i t y  
agreement w i t h i n  a r e a s o n a b l e  t ime a f t e r  new v a l u e  
i s  g iven . "  

34. The Crowther Committee comment t h a t  "it  i s  v i t a l  

t o  provide  a form of s e c u r i t y  which w i l l  a t t a c h  

au tomat i ca l ly  t o  a f t e r - a c q u i r e d  p r o p e r t y " ,  p o i n t i n g  o u t  

t h a t  t h e  e q u i t a b l e  assignment  makes t h i s  p o s s i b l e  a t  

p r e s e n t  under Eng l i sh  l a w .  The f l o a t i n g  charge  i s ,  

of cour se ,  a s p e c i e s  of e q u i t a b l e  assignment ,  and t h e  

p r i n c i p l e  t h a t  a c r e d i t o r  may t a k e  a s e c u r i t y  i n t e r e s t  

i n  a f t e r - acqu i red  p r o p e r t y  h a s  t h u s  been conceded i n  S c o t s  

law. We recommend, t h e r e f o r e ,  t h a t  i t  should  be  competent 

f o r  a secured  p a r t y  t o  t a k e  a  s e c u r i t y  i n t e r e s t  n o t  on ly  

i n  the  e x i s t i n g  p rope r ty  of  t h e  d e b t o r  b u t a l s o  i n  p r o p e r t y  

which the  deb to r  may a c q u i r e  i n  t h e  f u t u r e .  A s e c u r i t y  

i n t e r e s t  i n  a f t e r - a c q u i r e d  p r o p e r t y  would i n e v i t a b l y  

c o n s t i t u t e  s e c u r i t y  f o r  a p r e - e x i s t i n g  debt  and a s  such 

be vu lne rab le  t o  cha l l enge  as an i l l e g a l  p r e f e r e n c e ,  

p a r t i c u l a r l y  if the  bankruptcy o r  winding-up of t h e  

borrower occurred  w i t h i n  s i x  months a f t e r  t h e  a c q u i s i t i o n  

by him o r  i t  of the  a f t e r - a c q u i r e d  p rope r ty .  We t h i n k  

i t  reasonable  t h a t  t h e  l e n d e r  shou ld  be ,  p r o t e c t e d  a g a i n s t  

t h i s  hazard  where he does i n  f a c t  g i v e  "new value"  f o r  

a s e c u r i t y  i n t e r e s t  i n  p r o p e r t y  which c o n s i s t s  i n  whole 

o r  i n  p a r t  of  a f t e r - a c q u i r e d  p r o p e r t y .  We accord ing ly  

' ~ r o w t h e r  Report,  pa ra .  5 . 6 . 5 .  



recommend t h a t  a s e c u r i t y  i n t e r e s t  i n  a f t e r - a c q u i r e d  

p r o p e r t y  shou ld  n o t  be regarded  as s e c u r i t y  f o r  a pre-

e x i s t i n g  d e b t  ( a )  where t h e  secured  c r e d i t o r  has  g iven  

v a l u e  f o r  t h e  s e c u r i t y  provided i n  whole o r  i n  p a r t  by 

t h e  a f t e r - a c q u i r e d  p rope r ty ,  and Cb) t h e  a f t e r - a c q u i r e d  

p r o p e r t y  is  acqu i red  by t h e  d e b t o r  i n  t h e  o rd ina ry  course  

of h i s  b u s i n e s s .  It would a l s o  be necessa ry  f o r  t h e  

s e c u r i t y  agreement and f inanc ing  s t a t e m e n t  ( i n  a d d i t i o n  

t o  c o n t a i n i n g  a s p e c i f i c  o r  g e n e r i c  d e s c r i p t i o n  o f  t h e  

p r o p e r t y  i n v o l v e d )  t o  show t h a t  t h e  s e c u r i t y  s u b j e c t s  

c o n s i s t e d  q f ,  o r  inc luded,  a f t e r - a c q u i r e d  p rope r ty .  1 

35. There is one s p e c i a l  case  t h a t  should  be mentioned. 

C r e d i t o r  A may l e n d  money t o  deb to r  B on t h e  s e c u r i t y  

of h i s  e x i s t i n g  and a f t e r - acqu i red  p r o p e r t y  o f  a c e r t a i n  

d e s c r i p t i o n  (which w i l l  u s u a l l y  b e ,  b u t  w i l l  n o t  

n e c e s s a r i l y  b e ,  i n v e n t o r y ) .  Suppose, however, t h a t  

c r e d i t o r  C t h e r e a f t e r  l e n d s  money t o  d e b t o r  B t o  purchase  

an a d d i t i o n a l  q u a n t i t y  of  p rope r ty  of  t h a t  d e s c r i p t i o n ,  

t h e  loan  by C be ing  secured  by a s e c u r i t y  i n t e r e s t  i n  

t h a t  a d d i t i o n a l  p rope r ty .  I n  t h e s e  c i rcumstances  i t  
would be  u n f a i r  t h a t  t h e  s e c u r i t y  i n t e r s t  of c r e d i t o r  

A i n  a l l  p r o p e r t y  of  t h e  k ind  desc r ibed  i n  h i s  f i n a n c i n g  

IAfte r -acqu i red  p rope r ty  is t o  be d i s t i n g u i s h e d  from 

l lproceedsn ,  which r e p r e s e n t  t h e  c o n t i n u a t i o n  of  t h e  
s e c u r i t y  s u b j e c t s  i n  some o t h e r  form ( f o r  example, t he  
d e b t s  . r e s u l t i n g  from a s a l e  of  t h e  s u b j e c t s ) .  Af ter -
a c q u i r e d  p r o p e r t y  i s  a v a i l a b l e  as s e c u r i t y  only i f  i t  
is a c q u i r e d  i n  t h e  o rd ina ry  course  of  t h e  d e b t o r ' s  
b u s i n e s s ,  b u t  t h e r e  i s  no n e c e s s i t y  f o r  i t  t o  be de r ived  
from p r e v i o u s  s e c u r i t y  s u b j e c t s :  i t  i s  s u f f i c i e n t  t h a t  
t h e  d e b t o r  h a s  acqui red  t h e  p rope r ty  and t h a t  i t  f a l l s  
w i t h i n  a d e s c r i p t i v e  ca tegory  i n  t h e  s e c u r i t y  agreement 
and f i n a n c i n g  s t a t emen t .  



s ta tement  should be en la rged  at t h e  expense of  c r e d i t o r  C.  

Accordingly,  t h e  s e c u r i t y  i n t e r e s t  of C i n  t h e  a d d i t i o n a l  

p rope r ty  purchased wi th  t h e  money s u p p l i e d  by C (and  

i n  t h e  proceeds  of t h a t  p r o p e r t y )  w i l l  t a k e  precedence  

o v e r  the  s e c u r i t y  i n t e r e s t  i n  t h e  p r o p e r t y  en joyed  by 

A,  provided t h a t  c e r t a i n  c o n d i t i o n s  a r e  f u l f i l l e d .  W e  

d i s c u s s  t h e  m a t t e r  f u r t h e r  below. 
1 

Demarcation 

36. We propose t h a t ,  w i t h i n  t h e  f i e l d  o f  i t s  a p p l i c a t i o n ,  

t h e  foregoing  method of c r e a t i n g  a s e c u r i t y  ove r  moveable 

p rope r ty  should  be t h e  only  p e r m i s s i b l e  way o f  c r e a t i n g  

a s e c u r i t y  by agreement, a p a r t  from p ledge  o f  c o r p o r e a l  

moveable p rope r ty .  We c o n s i d e r  t h a t  such a p r o v i s i o n  

i s  d e s i r a b l e  i n  the  i n t e r e s t s  o f  c l a r i t y  and u n i f o r m i t y .  

Conversely,  i n  the  case  of t r a n s a c t i o n s  exc luded from 

t h e  scheme, t h e  procedures  under  t h e  scheme and f i l i n g  

i n  t h e  proposed r e g i s t e r  of s e c u r i t y  i n t e r e s t s  would 

be  incompetent and t h e  methods p e r m i t t e d  o r  r e q u i r e d  

by t h e  e x i s t i n g  l a w  would be a p p r o p r i a t e .  I n  a c a s e  

where a hire-purchase o r  o t h e r  r e s e r v a t i o n  o f  t i t l e  

agreement w a s  employed i n  a t r a n s a c t i o n  t o  which t h e  

new scheme app l i ed  ( i )  i t  would be  unenfo rceab le  and 

t h e  agreement would have e f f c c t  ( n o t w i t h s t a n d i n g  ' i ts  

t e rms)  as an immediate s a l e  o f  t h e  goods t o  t h e  d e b t o r ,  

( i i )  the  d e b t o r ' s  personal  o b l i g a t i o n  t o  make payment 

would remain i n  force  i n  accordance w i t h  the  te rms o f  

t h e  agreement, e.g.  by t h e  i n s t a l m e n t s  s t a t e d  i n  t h e  

hire-purchase document, and ( i i i )  t h e  c r e d i t o r  cou ld  

r e q u i r e  t h e  debtor  t o  e n t e r  i n t o  a v a l i d  s e c u r i t y  agree-

ment i n  appropr i a t e  form which would r e c e i v e  a p p r o p r i a t e  

'see para.  6 1( 4 ) .  See a l s o  Crowther Repor t ,  p a r : ~ s .  5 . 7 . 7 3  
and 5.7.74. 



e f f e c t  only  when t h e  requirements f o r  a t tachment  o r  

p e r f e c t i o n  under t h e  proposed new scheme were s a t i s f i e d .  

Converse ly ,  where t h e  p a r t i e s  t o  a t r a n s a c t i o n  excluded 

from t h e  scope o f  t h e  proposed new scheme purpor ted  t o  

c r e a t e  a s e c u r i t y  i n  t h e  form presc r ibed  i n  t h e  new scheme 

i t  should  n o t  be accepted f o r  f i l i n g  i n  t h e  proposed 

r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s .  The personal  o b l i g a t i o n  

o f  t h e  d e b t o r  would n o t  be pre judiced by t h e  i n e p t  

s e c u r i t y .  

37. Where t h e r e  was a s e c u r i t y  agreement which r e l a t e d  

p a r t l y  t o  t h i n g s  which were wi th in  t h e  scope of  t h e  new 

scheme and p a r t l y  t o  t h i n g s  excluded from i t ,  e . g .  where 

t h e  s e c u r i t y  s u b j e c t s  were expressed a s  inc lud ing  equip- 

ment o f  a b u s i n e s s  and a l s o  s h i p s ,  f i l i n g  would be 

e f f e c t i v e  i n  c r e a t i n g  a v a l i d  s e c u r i t y  over t h e  equipment 

b u t  n o t  over  t h e  s h i p s .  If a c r e d i t o r  wished t o  o b t a i n  

an e f f e c t i v e  s e c u r i t y  over  the  " e ~ c l u d e d ~ ~  wouldi tems he 

r e q u i r e  t o  do s o  by t h e  appropr ia te  method. 

B. THE CREATION UNDER THE SCHEME OF A 
SECURITY INTEREST AND THE REGISTER 

OF SECURITY INTERESTS 

38. 

t h e  

Having 

scheme 

In t roductory  

i n d i c a t e d  i n  broad o u t l i n e  

which we propose and t h e  

t h e  n a

f i e l d  

t u r e  

o f  

of 

i t s  

a p p l i c a t i o n ,  we now develop i n  more d e t a i i  t h e  method 

of c r e a t i o n  under t h e  scheme of a s e c u r i t y  i n t e r e s t  ( t h a t  

is ,  its documentation and the r u l e s  f o r  i ts  at tachment  and 

f o r  i t s  complet ion o r  I1perfectionn by attachment conjoined 

w i t h  f i l i n g  of  a f inanc ing  s ta tement)  and t h e  s t r u c t u r e  

and o p e r a t i o n  of  t h e  f i l i n g  system. 



Documentation 


39. The Crowther Committee recommended t h a t  a s e c u r i t y  

i n t e r e s t  should  not  'be en fo rceab le  a g a i n s t  t h e  d e b t o r  

o r  a t h i r d  p a r t y  u n l e s s  -
11i . 	 t h e  c r e a t i o n  of  t h e  s e c u r i t y  i n t e r e s t  is  

l 

evidenced by a memorandum i n  w r i t i n g  which 
reasonably  i d e n t i f i e s  t h e  s e c u r i t y  and  which 
i s  s igned  by o r  on behal f  of t h e  d e b t o r ;  o rI 

ii. 	 t h e  secured  p a r t y  has  by agreement of t h e  d e b t o r  
taken  possess ion  pf t h e  s e c u r i t y  o r  o f  documents 
r e p r e s e n t i n g  i t . " 

The ~ r o w t h e r  Committee exp la ined  t h a t  "if a s e c u r i t y  

i n t e r e s t  i s  c r e a t e d  by d e p o s i t  o f  t h e  s e c u r i t y  o r  

documents  r e p r e s e n t i n g  it - as where l i f e  a s s u r a n c e  

p o l i c i e s  o r  hire-purchase agreements a r e  d e p o s i t e d  w i t h  

a bank by way of s e c u r i t y  - no w r i t t e n  i n s t r u m e n t  is  

n e c e s s a r y ,  sinc'e possess ion  i s  g iven  t o  t h e  s e c u r e d  

' p a r t y .  This  ' re ference  t o  t h e  d e p o s i t  of documents 

i s ,  o f  cour se ,  a r e fe rence  t o  t h e  e q u i t a b l e  mor tgage ,  

which (as the '  Crowther Committee r e c o g n i s e )  does  n o t  

ex tend  t o  Scot land .  Under Engl i sh  l a w  t h e  d e p o s i t  must 

be  suppor t ed  by an agreement t h a t  i t  w a s  i n  f a c t  made 

f o r  t h e  purpose of c r e a t i n g  s e c u r i t y ,  b u t  t h i s  agreement  

may be o r a l  o r  simply i n f e r r e d  from t h e  c i rcumstar -ces .  

The e q u i t a b l e  mortgage is b inding  upon any subsequen t  

p u r c h a s e r  o r  mortgagee who knows o r  ought t o  know of 

i t s  e x i s t e n c e .  Our view i s  t h a t  t o  i n t r o d u c e  t h i s  concept  

i n t o  S c o t s  l a w  would be t o  c r e a t e  unce r t a in ty . .  I n  o u r  

view t h e  only method of c r e a t i n g  the  new s e c u r i t y 3  s h o u l d  

' l ~ r o w t h e r  Report ,  para .  5 .6 .1 .  
L-I b . ,  pa ra .  5.6.2.  

3 ~ euse  t h e  express ions  "new s e c u r i t y "  and "new s e c u r i t y  
i n t e r e s t "  f o r  the  convenient d e s c r i p t i o n  of  a s e c u r i t y  
under our  proposed sche ne. 



be by an agreement i n  w r i t i n g  between t h e  p a r t i e s .  It 

would, as we have a l r eady  mentioned,' remain competent t o  

c r e a t e  a s e c u r i t y  over  co rporea l  moveables by t h e  e x i s t i n g  

method o f  t h e  c r e d i t o r  t a k i n g  d e l i v e r y  ( a c t u a l ,  

c o n s t r u c t i v e  o r  symbol ica l )  of t h e  s e c u r i t y  s u b j e c t s ,  

b u t  i n  t h e  a r e a  where t h e  new s e c u r i t y  a p p l i e s  a w r i t t e n  

agreement would be e s s e n t i a l  f o r  c r e a t i n g  s e c u r i t y  

wi thou t  p o s s e s s i o n  by the  c r e d i t o r .  

40. The Crowther Committee (adopt ing  i n  t h i s  r e s p e c t  

t h e  scheme o f  A r t i c l e  9) recommended t h a t  t h e  p a r t i e s  -
t o  a t r a n s a c t i o n  which w a s  in tended t o  c r e a t e  a s e c u r i t y  

i n t e r e s t  i n  moveable p rope r ty  should be f r e e  t o  use 

whatever  method t h e y  might c a r e  t o  employ, whether i t  

took t h e  form o f  h i re -purchase  o r  c o n d i t i o n a l  s a l e  agree- 

ment o r  e x p r e s s l y  bore  t o  be a s e c u r i t y  agreement. But 

whatever  t h e  form used,  t h e  r i g h t s ,  o b l i g a t i o n s  ' and 

remedies  a v a i l a b l e  t o  t h e  p a ~ t i e s  would be  r e g u l a t e d  i n  

t h e  same way i f  t h e  purpose of t h e  t r a n s a c t i o n  w a s  t o  

c r e a t e  a s e c u r i t y  i n t e r e s t  i n  moveable p r o p e r t y .  The 

approach i s  e x p l a i n e d  thus  i n  t h e  Crowther Report  -
"The a s s i m i l a t i o n  of t h e  v a r i o u s  foams o f  s e c u r i t y  
i n t e r e s t  i n  pe r sona l  p rope r ty  is  i n  no way in tended 
t o  f o r c e  p a r t i e s  i n t o  s e l e c t i n g  a p a r t i c u l a r  form 
o f  f i n a n c i n g  ins t rument .  On t h e  c o n t r a r y ,  i t  should 
be t h e  a i m  of t h e  l a w  ( excep t  as modif ied by a 
consumer p r o t e c t i o n  s t a t u t e )  t o  a l low t h e  p a r t i e s  
t h e  w i d e s t  freedom and in fo rma l i ty  i n  e n t e r i n g  i n t o  
c o n t r a c t u a l  r e l a t i o n s h i p s .  The purpose of  t h e  new 
l a w  h e r e  proposed i s  t h u s  no t  t o  impose any 
p a r t i c u l a r  form of agreement on a p a r t y  b u t  simply 
t o  ensu re  t h a t ,  whatever form t h e  p a r t i e s  s e l e c t ,  
t h e  r i g h t s  and d u t i e s  of t h e  p a r t i e s  w i l l  b e  
r e g u l a t e d  according  t o  t h e  purpose and subs tance  

'see para .  25 above. 



of t h e  t r a n s a c t i o n .  Hence t h e  p a r t i e s  would be 
f r e e ,  i f  they were used t o  t h e  h i r e -purchase  agree-
ment, t o  cont inue employing t h a t  form o f  agreement 
i n s t e a d  of  a c h a t t e l  mortgage. But t h e  l a w  would 
n o n e t h e l e s s  view the  t r a n s a c t i o n  as a s e c u r i t y  trans-
a c t i o n  and r egu la t e  t h e  r i g h t s  o f  t h e  . p a r t i e s  on 
t h i s  b a s i s  i n  j u s t  t he  same way as i f  they  had 
used a c h a t t e l  mortgage."' 

We f i n d  t h i s  approach u n a t t r a c t i v e .  There i s  a c e r t a i n  

c o n t r a d i c t i o n  i n  s t a t i n g  t h a t  t h e  p a r t i e s  may e n j o y  " t h e  

w i d e s t  freedom and i n f o r m a l i t y  i n  e n t e r i n g  i n t o  

c o n t r a c t u a l  r e l a t i o n s h i p s "  and t h e n  t o  s t i p u l a t e  t h a t  

i f  t h e  t r u e  purpose of a c o n t r a c t  i s  t h e  c r e a t i o n  of 

a s e c u r i t y  i n t e r e s t  i n  moveable p r o p e r t y ,  t h e  r i g h t s  

and o b l i g a t i o n s  of the  p a r t i e s  w i l l  be r e g u l a t e d  by 

s t a t u t o r y  r u l e s  e x t e r n a l  t o  t h e  c o n t r a c t .  We a c c e p t  

t h a t  i t  would be undes i rab le  t o  p r e s c r i b e  a form of  agree-

ment which would be s t r i c t l y  mandatcry and t h a t  t h e r e  

shou ld  be f l e x i b i l i t y  t o  accommodate commercial s e c u r i t y  

t r a n s a c t i o n s  i n  varying forms a p p r o p r i a t e  t o  d i f f e r i n g  

c i r cums tances .  On the  o t h e r  hand we c o n s i d e r  t h a t  i t  

would be o f  h e l p  t o  p r a c t i t i o n e r s ,  and would f a c i l i t a t e  

u n i f o r m i t y ,  i f  a specimen - - fo rm--d- w i t h-.3vm--agreemerrt.-

s e c u r i t y  were p resc r ibed ,  but  t h a t  any form o f  agreement 

which con ta ined  the e s s e n t i a l  p a r t i c u l a r s  s t a t e d  i n  

paragraph 41 should be pe rmiss ib le .  

41. We sugges t  t h a t  the  loan agreement shou ld  be executed  

by t h e  c r e d i t o r  and the d e b t o r  and t h a t  t h e  specimen 

form of agreement should c o n t a i n  t h e  f o l l o w i n g  e s s e n t i a l  

e lements :  ( a )  i d e n t i f i c a t i o n  o f  t h e  c r e d i t o r  and d e b t o r ,  

' ~ r o w t h e r  Repor t ,  para .  5 .2 .15 .  



( b )  a d e s c r i p t i o n  of t h e  debt  s e c u r e d  (which could be 

a s p e c i f i c  o r  f l u c t u a t i n g  amount o r  comprehensive of 

a l l  moneys due o r  t o  become due under  t h e  agreement,  and 

c o u l d  be a s c e r t a i n e d  by r e f e r e n c e  t o  a selparate document 

where t h a t  cour se  w a s  conven ien t ) ,  ( c )  an i d e n t i f y i n g  

d e s c r i p t i o n  o f  t h e  s e c u r i t y  s u b j e c t s  (which could be 

changing s u b j e c t s  such as i n v e n t o r y ) ,  (d) a c l e a r  

i n d i c a t i o n  t h a t  t h e  purpose o f  t h e  document was the  

c r e a t i o n  o f  s e c u r i t y  over t h e s e  s a b j e c t s ,  and ( e )  the  

d a t e  ( o r  d a t e s )  of  execut ion  of  t h e  agreement. Any w r i t t e n  
l 

agreement which conta ined  t h e s e  e s s e n t i a l  p a r t i c u l a r s
i

would be e f f e c t i v e ,  no twi ths t and ing  t h a t  i t  d id  not  

conform p r e c i s e l y  t o  the  specimen form p r e s c r i b e d .  

4 2 .  The l e g a l  e f f e c t  of t h e  u s e  by p a r t i e s  of an 

i n a p p r o p r i a t e  document has  a l r e a d y  been cons idered  i n  
paragraph 36 above. 

4 3 .  Our p r o p o s a l s  apply only t o  s e c u r i t y  t r a n s a c t i o n s  

w i t h i n  t h e  f i e l d  t o  which the  new scheme a p p l i e s .  They 

would n o t  a f f e c t  t h e  v a l i d i t y  o f ,  f o r  example, a genuine 

l e a s i n g  agreement which was n o t  employed as a device 

t o  evade t h e  r u l e s  governing t h e  c r e a t i o n  o f  s e c u r i t i e s .  

Attachment 

44. The concept  of  A r t i c l e  9 and t h e  Crowther Committee 

i s  t h a t  t h e  mere ex i s t ence  of a s e c u r i t y  agreement should 

n o t  make t h e  s e c u r i t y  i n t e r e s t  e f f e c t i v e  a g a i n s t  the 

d e b t o r  o r  " f a s t e n  on" t o  an i d e n t i f i e d  a s s e t .  Before 

t h e r e  can be "at tachmentt t  ( t o  use t h e  A r t i c l e  9 express ion)  

t h e r e  must a l s o  be value given by t h e  c r e d i t o r  t o  the 



d e b t o r  and  t h e  debtor  must have a c q u i r e d  " r i g h t s "  i n  

t h e  s e c u r i t y  s u b j e c t s .  Ne i the r  A r t i c l e  9 n o r  t h e  

Crowther Repo.rt s p e c i f i e s  the n a t u r e  o f  t h e  r i g h t s  which 

must have been . a c q u i r e d ,  but we e n v i s a g e  t h a t  i t  s h o u l d  

s u f f i c e  t h a t  t h e  debtor  has  a r i g h t  o f  any k i n d  t h a t  

he , cou ld  d i s p o s e  of  f o r  value.  I n  g e n e r a l ,  t h e  c r e d i t o r  

cou ld  c l a im no "higher  r i g h t  than  that  e n j o y e d .  by t h e  

d e b t o r .  The c r e d i t o r  should, however, en joy  t h e  b e n e f i t  

of t h e  v a r i o u s  s t a t u t o r y  p r o v i s i o n s  which g i v e  p r o t e c t i o n  

t o  a good f a i t h  a c q u i r e r  f o r  v a l u e .  T h i s  i s  i m p o r t a n t  

i n  t h e  c o n t e x t  of  the  l e g i s l a t i o n  r e l a t i n g  t o  t h e  sale 

goods and t h e  powers o f  mercan t i l e  a g e n t s .  For  example,  

where a pe r son  who has  s o l d  goods c o n t i n u e s  i n  p o s s e s s i o n  

of  t h e  goods o r  of  the  documents o f  t i t l e  t o  them, " t h e  

d e l i v e r y  o r  t r a n s f e r  by t h a t  pe r son ,  o r  by a mercan t , i l e  

agen t  a c t i n g  f o r  him, of the goods o r  documents o f  t i t l e  

under any s a l e ,  pledge or  o t h e r  d i s p o s i t i o n  t h e r e o f ,  

t o  any pe r son  r e c e i v i n g  the  same i n  good f a i t h  and w i t h o u t  

n o t i c e  o f  t h e  p rev ious  s a l e "  i s  as e f f e c t i v e  as a d e l i v e r y  

o r  t r a n s f e r  by t h e  t r u e  owner. S i m i l a r  p r o v i s i o n  i s  

made f o r  t h e  converse case of a s a l e ,  p ledge  o r  o t h e r  

d i s p o s i t i o n  by a buyer who i s  i n  p o s s e s s i o n  o f  t h e  goods 

o r  documents of  t i t l e  with t h e  consen t  o f  t h e  s e l l e r .  3 

P r o v i s i o n s  of  a s i m i l a r  k ind  a r e  a l s o  found i n  t h e  F a c t o r s  

Act 1889 as a p p l i e d  t o  Scotland by t h e  F a c t o r s  ( S c o t l a n d )  

'see A r t i c l e  9 ,  s e c t i o n  9-203(1) and Crowther Repor t ,  
Appendix 111, Vol. 2 a t  p. 578. 

2 ~ a l eof ~ o o d k  Act 1979, s e c t i o n  24. 

3 ~ b . , s e c t i o n  25.-



Act 1890. We cons ider  t h a t  where (as i n  t h e  ins t ances  

mentioned above)  a person i n  p o s s e s s i o n  o f  goods o r  o f  

t h e  documents o f  t i t l e  t o  them can creaa ,e  an e f f e c t i v e  

p ledge  t h e r e o f ,  any new s e c u r i t y  i n t e r e s t  i n  t h e  goods 

c r e a t e d  by t h a t  ~ e i ' s o n  should  l i k e w i s e  be  e f f e c t i v e .  

S u b j e c t  t o  t h e  foregoing comment upon t h e  requirement 

t h a t  t h e  d e b t o r  must have a c q u i r e d  r i g h t s  i n  t h e  s e c u r i t y  

s u b j e c t s ,  w e  a g r e e  with t h e  recommendation by t h e  Crowther 

Committee t h a t  t h e r e  cannot be a t t achment  wi thout  value 

g iven  by t h e  c r e d i t o r  and the d e b t o r  having  r i g h t s  i n  

t h e  s e c u r i t y  s u b j e c t s .  The q u e s t i o n  whether  t h e r e  has  

been a t t achment  may well  be impor tan t  bo th  as regards  

t h e  d e t e r m i n a t i o n  of p r i o r i t y  as between two u n f i l e d  

s e c u r i t y  i n t e r e s t s  and a l s o  as r e g a r d s  a competi t ion 

.between a f i l e d  s e c u r i t y  i n t e r e s t  and t h e  i n t e r e s t  of 

a t h i r d  p a r t y  (such as a purchase r  f o r  vd lue  o r  t r u s t e e  

i n  bankrup tcy ) .  The reason is  t h a t  t h e r e  must be both 

a t tachment  and f i l i n g  of a n e w s e c u r i t y  i n t e r e s t  before 

t h e r e  can be  "pe r fec t ion"  ( t h a t  is ,  comple t ion)  of the  

s e c u r i t y  i n t e r e s t  so  a s  t o  make i t  e f f e  t i v e  not  onlyc
a g a i n s t  t h e  d e b t o r  but a l s o  a g a i n s t  t h i r d  p a r t i e s .  In  

a c a s e  where t h e  f i l i n g  p recedes  a t t a c h d e n t  (which is 

p e r m i s s i b l e  under  both A r t i c l e  9 and t h e  Jecommendations 

i n  t h e  Crowther Report)  i t  could  be o f  v i Ita1 importance 

i n  a compe t i t i on  between t h e  c r e d i t o r  i n  t h e  f i l e d  

s e c u r i t y  i n t e r e s t  and a t h i r d  p a r t y  t o  detkrmine whether 

t h e r e  had a l s o  been attachment a t  t h e  d a t e  7'hen the  debtor  

( s a y )  d i sposed  of the  agreed s e c u r i t y  s u b j e c t s  t o  a 

pu rchase r  o r  became bankrupt.  ~ t t a c h m e n t  ( b u t  n o t ,  of 

c o u r s e ,  f i l i n g )  i s  a l s o  necessa ry  t o  g i v e  t h e  c r e d i t o r  

t h e  r i g h t  t o  e x e r c i s e  h i s  remedies  i n  r e ' l a t i o n  t o  the 

s e c u r i t y  s u b j e c t s  on de fau l t  by t h e  d e b t o r .  Our proposals  



i n  connect ion w i t h  t h e s e  remedies  a r e  s e t  o u t  l a t e r  i n  

t h i s  Report .  I 

Perfection by filing of a financing statement 


45. The d i s t i n c t i v e  f e a t u r e  of . A r t i c l e  9 and o f  t h e  

scheme recommended by  t h e  Crowther  Committee i s  t h a t  

i t  e n a b l e s  a c r e d i t o r  who does  no t  have ' possess ion  a f  

moveable p rope r ty  t o  p e r f e c t  a s e c u r z t y  r i g h t  by p u b l i c  

n o t i c e  through t h e  f i l i n g  o f  a " f i n a n c i n g  s t a t emen t"  

g i v i n g  p a r t i c u l a r s  of t h e  s e c u r i t y  i n  a p u b l i c  r e g i s t e r  

o f  s e c u r i t y  i n t e r e s t s .  This h a s  t h e  a d d i t i o n a l  advantage  

of  enab l ing  t h i r d  p a r t i e s  t o  know w h a t  s e c u r i t y  i n t e r e s t s  

a d e b t o r  o r  p r o s p e c t i v e  borrower has a l r e a d y  c r e a t e d  

over  h i s  a s s e t s  g e n e r a l l y  o r  any p a r t i c u l a r  a s s e t .  

Moreover, i t  e n a b l e s  t h e  s e c u r i t y  t o  embrace, t o  t h e  

e x t e n t  which we sugges t  i n  p a r a g r a p h  6 2 ( 2 ) ,  p roceeds  

o f  s a l e  of  goods covered by t h e  s e c u r i t y .  . A s  we have 

a l r e a d y  i n d i c a t e d ,  we cons ider  t h a t  t h e r e  i s  a need f o r  

t h e  i n t r o d u c t i o n  o f  such a sys tem i n  Sco t l and  t o  t h e  

l i m i t e d  e x t e n t  a l r e a d y  i n d i c a t e d .  

T h e  structure and o p e r a t i o n  of the r e g i s t e r  
o f  s e c u r i t y  interests 

46. The Crowther Comrni.ttee recommended t h a t  t h e  r e g i s t e r  

of  s e c u r i t y  i n t e r e s t s  i n  which f i n a n c i n g  s t a t e m e n t s  would 

be f i l e d  should be adminis te red  by t h e  Consumer C r e d i t  

Commissioner. "The Consumer C r e d i t  Commissioner" w a s  

t h e  name given by t h e  Crowther Committee t o  t h e  o f f i c i a l  

'see p a r a s .  64 t o  79 below. 
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t o  be ap2o in ted  t o  admfnister  t h e  new system o f  consumer 

c r e d i t  proposed by them.' The Committee qecognised t h a t  

t h e r e  w a s  a s l i g h t  anomaly i n  t h e i r  recommendation i n  

r e s p e c t  t h a t  t h e  admin i s t r a t ion  o f  t h e  r e g i s t e r  w a s ,  

under  t h e i r  proposals ,  a f u n c t i o n  t h a t  ay p a r t l y  i n  

and p a r t l y  o u t s i d e  the f i e l d  of consumer c r e d i t .  But1t h e  Commissioner 's var ious  d u t i e s  would b r i n g  him i n t o  

c o n t a c t  w i t h  t h e  g r e a t  m a j o r i t y  o f  t h e  secured  p a r t i e s  
( t h a t  is, t h e  f i n a n c i a l  i n s t i t u t i o n s  o f  t h e  country)  

and the anomaly would e x i s t ,  i n  t h e  opinion of t h e  

Committee, "more i n  the  realm of l o g i c  than  of p rac t i ce" .  

47. S ince  t h e  system of f i l i n g  of financling s ta tements  

must c a t e r  f o r  f i l i n g  i n  r e l a t i o n  t o  both  s p e c i f i c  i tems 

of moveable p roper ty  and groups of i t ems  i d e n t i f i e d  by 

type  and l o c a t i o n ,  p a r t i c u l a r l y  ' i inventory ' l ,  , a  d e s c r i p t i o n  

i n  t h e  f i n a n c i n g  statement  o f  i n d i v i d u a l  i t e m s  of moveable 

p r o p e r t y  would no t  always be p r a c t i c a b l e .  I t  must 

t h e r e f o r e  b e  permiss ib le  t o  s p e c i f y  i n d i v i d u a l l y  o r  t o  

d e s c r i b e  g e n e r i c a l l y  i n  a f inanc ing  s ta tdment  the  item 
l 

o r  i tems forming the  s e c u r i t y  s u b j e c t s .  T h i s  leads  t o  
l 

t h e  conc lus ion  t h a t  the  proposed r e g i s t e ~ r  of s e c u r i t y  

i n t e r e s t s  cannot  incorpora te  an index of  s e d u r i t y  s u b j e c t s  

themselves b u t  must be opera ted  by re fe renbe  t o  the name 

of t h e  d e b t o r  by whom the  s e c u r i t y  i n t e r e s t  i s  crea ted .  

T h i s  has  t h e  disadvantage t h a t ,  u n l e s s  a person who 

i n s p e c t s  t h e  r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  is  prepared 

he Consumer C r e d i t  Act 1974, whichmade $revision f o r  a 
system o f  consumer c r e d i t  on t h e  l i n e s  recdmrnended by the  
Crowther Committee, e n t r u s t e d  t h e  admin i s t r a t ion  of 
t h e  system t o  the Di rec to r  General of F a i r  Trading 
appointed under the  F a i r  Trading Act 1973. 



t o  pu t  himself t o  a g r e a t  d e a l  of t r o u b l e ,  he w i l l  

d i scover  only t h e  e x i s t e n c e  o r  o t h e r w i s e  o f  s e c u r i t y  

i n t e r e s t s  c r e a t e d  by t h e  owner of t h e  s u b j e c t s  w i t h  whom 

he i s  n e g o t i a t i n g .  The p o s i t i o n  i s  summed up as f o l l o w s  

i n  t h e  Crowther Repor t :  

"We t h e r e f o r e  conclude that t i t l e  r e g i s t r a t i o n  i s  
imprac t i cab le  and that  a r e g i s t r a t i o n  o r  f i l i n g  
system must be l i m i t e d  t o  s e c u r i t y  i n t e r e s t s .  The 
r e g i s t r a t i o n  o f  such  i n t e r e s t s  i s  e f f e c t e d  n o t  
a g a i n s t  t h e  s e c u r i t y  b u t  a g a i n s t  t h e  name o f  t h e  
d e b t o r  by whom t h e  s e c u r i t y  i n t e r e s t  i s  g r a n t e d .  
The c o r o l l a r y  i s ,  o f  c o u r s e ,  t h a t  t h e  system does  
no t  give such complete p r o t e c t i o n  t o  a subsequent  
buyer o r  encumbrancer a s  a t i t l e  r e g i s t r a t i o n  system, 
s i n c e  s e c u r i t y  r e g i s t r a t i o n  can  on ly  show whether  
a p r i o r  s e c u r i t y  i n t e r e s t  has  been g r a n t e d  by t h e  
person  who i s  d i s p o s i n g  o f  o r  charg ing  t h e  goods;  
i t  w i l l  no t  r e v e a l  s e c u r i t y  g i v e n  over t h e  goods 
by a p r i o r  owner. The same l i m i t a t i o n  a p p l i e s  t o  
d e a l i n g s  i n  u n r e g i s t e r e d  l a n d .  A p r o s p e c t i v e  
purchaser  has  no way o f  d i s c o v e r i n g  the  e x i s t e n c e  
of undisc losed  l a n d  cha rges  c r e a t e d  p r i o r  t o  t h e  
r o o t  of t i t l e ,  s i n c e  he does n o t  know t h e  names 
a g a i n s t  which t o  s e a r c h .  I n  p r a c t i c e  however t h i s  
l i m i t a t i o n  does n o t  u s u a l l y  g i v e  r i s e  t o  any s e r i o u s  
problems; and we t h i n k  that  r e g i s t r a t i o n  of  s e c u r i t y  
i n t e r e s t s  i n  p e r s o n a l  p r o p e r t y  would be bo th  u s e f u l  
and p r a c t i c a b l e ,  provided  t h a t  c e r t a i n  c l a s s e s  of 
t r a n s a c t i o n  were excluded.  l1  1 

The problem then becomes how one i d e n t i f i e s  wi th  c e r t a i n t y  

t h e  d e b t o r  because many people  have t h e  same name and 

it is  a l s o  poss ib le  t h a t  two people  having  the  same name 

could be loca ted  a t  t h e  same address .  Apart from t h i s ,  

t h e r e  i s  the obvious r i s k  of  f r a u d  by t h e  c r e a t i o n  o f  

assumed i d e n t i t i e s .  Accordingly ,  an i n d i v i d u a l  propos ing  

t o  c r e a t e  a s e c u r i t y  i n t e r e s t  shou ld  be r e q u i r e d  t o  

s p e c i f y ,  i n  a d d i t i o n  t o  h i s  name and a d d r e s s ,  h i s  n a t i o n a l  

insurance  number ( i f  any) and h i s  d a t e  of  b i r t h .  Each 

i n d i v i d u a l  debtor  would be g iven  a r e g i s t r a t i o n  number. 

' ~ r o w t h e r  Report,  p a r a .  5 .7 .20 .  



48. The r e g i s t e r  of s e c u r i t y  i n t e r e s t s  should, i n  our 

opinion, be a new ihc'ependent r e g i s t e r  consis t ing only 

of  f i l e d  'financing s ta tements  and r e l a t ed  documents and 

necessary i n d i c e s  e t c .  ( I t  is  no doubt fok considerat ion 

whether, i n  t h e  case of a new secu r i t y  created by an 

incorporated company, r e g i s t r a t i o n  under sect ion 106A 

of the  Companies Act 1948 should a l so  be required.') I t  

is i m p l i c i t  i n  the  recommendation of the Crowther 

Committee t h a t  t h e  proposed r e g i s t e r  of s ecu r i t y  i n t e r e s t s  

should be opera t ive  throughout Great Br i t a in .  The 

Committee do n o t ,  however, d iscuss  the  question of the  

l oca t i on  ( o r  l o c a t i o n s )  of the  r e g i s t e r  o r  the r u l e s  

f o r  determining the  proper place f o r  the f i l i n g  of a 
f inancing s ta tement  o r  the  applicable law f o r  the  

per fec t ion  of a s e c u r i t y  i n t e r e s t  containing' both English 

and S c o t t i s h  elements. The Committee may have thought 

t h a t  these  ques t ions  were e i t h e r  matters  f o r  subsequent 

decis ion o r  of  secondary importance if the  law f o r  t he  

c r ea t i on  of s e c u r i t y  i n t e r e s t s  i n  moveable property were 

t h e  same throughout Great Br i t a in .  We abcept t h a t  t he  

quest ions  cannot be prof ikably  considered u n t i l  t h e r e  

i s  a po l icy  dec i s ion  as t o  the  geographical extent  and 

t h e  substance of the  proposed l eg i s l a t i on .  We do no 

more, t h e r e f o r e ,  than make some comments of a general  

na ture  on t he  quest ions .  

'A s tandard s e c u r i t y  c r ea t ed  by a company must be 
r e g i s t e r e d  i n  both the  Regis ter  of Sasines (o r  Land 
Regis te r )  and the  Regis te r  of Charges, and i t  might 
appear c o n s i s t e n t  t o  impose a s imi la r  r,equirement f o r  
double r e g i s t r a t i o n  i n  the  case of a  new secur i ty  c rea ted  
by a company. But the list of securi i t ies  f o r  which 
r e g i s t r a t i o n  under s ec t i on  1 0 6 A  of the 1948 Act i s  a t  
present  requ i red  i s  incomplete and does not have any 
obvious sys temat ic  bas i s .  



49. The law of Scotland r e l a t i n g  t o  the  c r e a t i o n  of 

s ecu r i t y  over moveable proper ty  i s  s o  fundamental ly 

d i f f e r e n t  from t h a t  of England, and the  scheme recommended 

i n  t h i s  Report i s  so  preoccupied with overcoming t h e  

problems associa ted wi th  the c r e a t i o n  of such s e c u r i t y  

under Scots  l a w ,  t h a t  a r e g i s t e r  of s e c u r i t y  i n t e r e s t s  

t o  accommodate the  requirements of our scheme would 

probably be inappropr ia te  i n  t he  context  of any o t h e r  

l e g a l  system. The r e g i s t e r  of s e c u r i t y  i n t e r e s t s  

envisaged by the Crowther Committee would, f o r  example, 

accommodate the  f i l i n g  of s e c u r i t y  i n t e r e s t s  i n  many 

ins tances  where f i l i n g  would no t  be ava i l ab l e  under our  

scheme. 1 But i n  view of the  general  u n c e r t a i n t y  

surrounding the  implementation of t he  recommendat i o n s  i n  

the  Crowther we u s e f u l l y  say any th ing~ e p o r t ~  cannot 

more a t  t h i s  s tage .  Our p rov is iona l  view i s  t h a t  t h e  

most acceptable system f o r  Scotland would be one based 

on a c e n t r a l  r e g i s t e r  i n  Edinburgh bu t  with f a c i l i t i e s  

f o r  the f i l i n g  of f inancing s ta tements  and r e l a t e d  

documents, and f o r  the  obta ining of informat ion about ' 

f i l e d  s ecu r i t y  i n t e r e s t s ,  i n  Glasgow and o the r  p r i n c i p a l  

cen t res  of business i n  Scotland. Computer l inkage  should  

enable the  f i l i n g  arrangements a t  the  va r ious  f i l i n g  

o f f i c e s  t o  be co-ordinated and f o r  f u l l  informat ion 

about a l l  f i l e d  s e c u r i t y  i n t e r e s t s  t o  be a v a i l a b l e  at  

each of these o f f i c e s .  In  o rder  t h a t  the  r e g i s t e r  may 

be kept up-to-date we recommend t h a t  t he re  should be a 

duty, sanctioned i f  appropr ia te  by a monetary pena l ty ,  

'see paras.  1 6 ,  18 and 31 above. For example, t he  
Crowther Committee would allow the f i l i n g  of a s e c u r i t y  
i n t e r e s t  i n  company shares  o r  i n  a cheque. 

2 ~ e eparas.  1 t o  6 above. 



upon both t h e  deb tor  and t h e  c r e d i t o r  i n  a  f i l e d  s e c u r i t y  

i n t e r e s t  t o  n o t i f y  the  keeper of the  r e g i s t e r  of any 

change of name o r  address.  

50. Transac t ions  r e l a t i n g  t o  moveable droperty which 

involve  o r  r e s u l t  i n  t he  involvement of more than one 

system of l a w  i n e v i t a b l y  g ive  r i s e  t o  d i f f i lcul t  ques t ions  

of choice o f  l a w  i n  the  event  of a competition between 

t h e  i n t e r e s t e d  p a r t i e s .  
1 Competitions involving a 

c o n f l i c t  o f  l a w s  a r e  l i k e l y  t o  be more r a the r  than l e s s  

numerous i f  t h e  new system of s ecu r i t y  o v e r  moveable 

p roper ty  proposed by us  is introduced. A r t i c l e  9 

recognises  t he  d e s i r a b i l i t y  of c rea t ing  r u l e s  r e l a t i n g  

t o  the  p e r f e c t i o n  of s e c u r i t y  i n t e r e s t s  i n  what i t  c a l l s  

mu l t i p l e  s t a t e  t r ansac t ions .  Perfect ion and the  e f f e c t  

of p e r f e c t i o n  of  a s e c u r i t y  i n t e r e s t  i n  goods (o the r  than 

goods covered by a c e r t i f i c a t e  of t i t l e  and mobile goods) 

a r e  governed by the  law of the s t a t e  where the  goods 

a r e  s i t u a t e d  "when the  last event occurs on which i s  
based the  a s s e r t i o n  t h a t  the  s ecu r i t y  i n t e r e s t  i s  

I	See e.g.  Mi tche l l  v. Burnet and Mouat (1746) Mor. 4468; 
Cammell v. Sewell (1858) 3 H. & N. 617 a n d  (1860) 5  H.  & 
N. 728; Todd v. Armour (1882) 9 R. 9101 (corporeal  
moveable p r o p e r t y ) :  Dinwoodie v. Wright (1894) 23 R.  234 
Forbes v. O f f i c i a l  Receiver i n  Bankruptcy 1924 S.L.T. 522; 
Pender v. Commercial Bank of Scotland L t d  1940 S.L.T. 306 
S t i r l i n g ' s  T rus t ee s  v. Legal and Gene~a l  Assurance 
Socie ty  Ltd 1957 S.L.T. 73 (incorporeal  moveable proper ty  .-.

LSee A r t i c l e  9 ,  s e c t i o n  9-103. 



p e r f e c t e d " .  In the  case  of a c c o u n t s ,  g e n e r a l  i n t a n g i b l e s  1 

and I1goods 'which a r e  mobile and which a r e  o f  a type  

normal ly  used i n  more than  one j u r i s d i c t i o n l l ,  i t  i s  

p rov ided  t h a t  'Ithe l a w  ( i n c l u d i n g  t h e  c o n f l i c t  o f  l a w s  

r u l e s )  o f  the  j u r i s d i c t i o n  i n  which t h e  d e b t o r  i s  l o c a t e d  

governs  t h e  p e r f e c t i o n  and t h e  e f f e c t  of p e r f e c t i o n  ... o f  

t h e  s e c u r i t y  i n t e r e s t . "  A d e b t o r  i s  l o c a t e d  "at  h i s  

p l a c e  o f  bus iness  if he has  one ,  a t  h i s  c h i e f  e x e c u t i v e  

o f f i c e  i f  he has  more than  one p l a c e  of b u s i n e s s ,  o t h e r -

wise  a t  h i s  r e s idence . "  P r o v i s i o n  i s  made f o r  t h e  c a s e  

where t h e  debtor  i s  not  l o c a t e d  w i t h i n  t h e  Uni ted  S t a t e s .  

These r u l e s  w i l l  no doubt o p e r a t e  most s a t i s f a c t o r i l y  

where t h e  s t a t e s  involved a r e  b o t h  o r  a l l  Code s t a t e s .  

Even i n  those  c i rcumstances ,  however,  t h e  r u l e s  w i l l  

a lmost  c e r t a i n l y  not  provide  an answer t o  a l l  t h e  

d i f f i c u l t  ques t ions  t h a t  can a r i s e .  But they  do a t  l e a s t  

g i v e  a degree of c e r t a i n t y .  P r o f e s s o r  Gilmore p o i n t s  

o u t  some of the  d i f f i c u l t i e s  t ha t  can  a r i s e  i n  t h e  

a p p l i c a t i o n  of the A r t i c l e  9 r u l e s  b u t  concludes  " t h a t  

t h e  hand l ing  of these  problems under  common l a w  r u l e s ,  

which were vague, i n c o n s i s t e n t  and even c o n t r a d i c t o r y ,  

w a s  even l e s s  s a t i ~ f a c t o r y ~ ~ .  L ikewise ,  t h e  O f f i c i a l  

l ~ h e  express ion  "genera l  i n t a n g i b l e s "  i s  d e f i n e d  i n  
s e c t i o n  9-106 of A r t i c l e  9 as meaning "any pe r sona l  
p r o p e r t y  ( inc lud ing  t h i n g s  i n  a c t i o n )  o t h e r  than  goods,  
a c c o u n t s ,  c h a t t e l  pape r ,  documents,  i n s t r u m e n t s  and 
money1'. The express ion  i s  a d e f i n i t i o n a l  s a f e t y - n e t  
which b r i n g s  wi th in  t h e  scope o f  t h e  A r t i c l e  a l l  t y p e s  
of  pe r sona l  proper ty  ( f o r  example, goodwi l l ,  copyr igh t  
and miscel laneous c o n t r a c t u a l  r i g h t s )  n o t  e x p r e s s l y  
d e f i n e d  o r  r e f e r r e d  t o  i n  t h e  Uniform Commercial Code. 

n

LGilmore,  Secur i ty  I n t e r e s t s  i n  P e r s o n a l  P rope r ty  a t  
p.323. 



-- 

Comment on s e c t i o n  9-103 of Ar t ic le  9 records t h a t  " t h i s  

case  l a w  [ r e l a t i n g  t o  the  s i t u s  of incorporeal  moveables] 

i s  i n  t h e  h ighes t  degree confused, con t rad ic to ry  &d 

uncer ta in :  i t  a f f o r d s  no base on w h i ~ h  t o  b u i l d  a 

s t a t u t o r y  r u l e .  l f l  Broadly speaking, we agree with these  

conclus ions  and recommend the formulatior) of r u l e s  f o r  

t h e  guidance of t he  t ransac t ing  p a r t i e s ,  the  keeper of 

t he  r e g i s t e r  of  s e c u r i t y  i n t e r e s t s  and the  cou r t s  i n  

r e l a t i o n  t o  t r a n s a c t i o n s  where more than one system of 

l a w  may be involved. The ru l e s  cannot be devised u n t i l  

a dec i s ion  has  been taken as t o  t he  content  and 

geographical  ex t en t  of the  l e g i s l a t i o n  which c r e a t e s  

t he  new s e c u r i t y  system: a s e t  of r u l e s  appropr ia te  

f o r  l e g i s l a t i o n  applying t o  Scotland only might be q u i t e  

unsu i tab le  f o r  l e g i s l a t i o n  applying t o  Great B r i t a i n  

as a  whole o r  throughout the  United Kingdom. 

The financing statement 


51. The Crowther Committee concluded t h a t  f i l i n g  of 

copies  of s e c u r i t y  instruments would ble inconvenient 

and t h a t  f i l i n g  of a f inancing statement on the  model 

of A r t i c l e  9 w a s  t o  be preferred.2 We 4gree. We a l s o  

agree t h a t  a s h o r t  s tandard form of f inahcing statement 

should be p rescr ibed .  The form should (i,)be signed by 

the  c r e d i t o r  and the  debtor,  ( i i ) c o n t a i n  the  names and 

addresses  of t he  p a r t i e s ,  (iii) specify  the date  ( o r  

d a t e s )  of t h e  s e c u r i t y  agreement, ( i v )  contain a 

' o f f i c i a l  Comment on sec t ion  9-103 of Ar t i c l e  9 a t  
para. 5 ( a ) .  See a l so  Anton, Pr ivate  In t e rna t iona l  Law 
a t  p.407 e t  seq.  

2 ~ e eCrowther Report,  paras.  5.7.49 t o  5.7.153. 



d e s c r i p t i o n  of the s e c u r i t y  s u b j e c t s  which reasonab ly  

i d e n t i f i e s  them, speci fy ing the t y p e s  o r  d e s c r i b i n g  t h e  

i t ems ,  and . (v) s e t  ou t  such o t h e r  informat ion  as may 

be p r e s c r i b e d  f o r  f a c i l i t a t i n g  t h e  o p e r a t i o n  o f  t h e  f i l i n g  

system. The c r e d i t o r  might, if he  wished, s p e c i f y  t h e  

amount o f  t h e  secured deb t  b u t  i t  shou ld  no t  be mandatory 

upon him t o  do so. The keeper  o f  t h e  r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s  would mark each s t a t e m e n t  r ece ived  and accep ted  

by him w i t h  a f i l e  number and w i t h  t h e  p l a c e ,  d a t e  and 

time o f  f i l i n g  and index the  s t a t e m e n t  by r e f e r e n c e  t o  

t h e  d e s i g n a t i o n  and (where a p p r o p r i a t e )  the  r e g i s t r a t i o n  

number o f  t h e  debtor.  The pe r son  p r e s e n t i n g  a f i n a n c i n g  

s t a t ement  f o r  f i l i n g  would be e n t i t l e d  t o  submit t o  t h e  

keeper  an a d d i t i o n a l  copy of t h e  s ta tement  which t h e  

keeper  would stamp t o  show t h e  p l a c e ,  d a t e  and time o f  

f i l i n g  and r e t u r n  t o  the  p r e s e n t e r .  

52. There is always t h e  p o s s i b i l i t y  of  e r r o r  i n  t h e  

p r e p a r a t i o n  of a  f inancing s t a t e m e n t  wi th  a r e s u l t a n t  

d iscrepancy between i t  and t h e  s e c u r i t y  agreement on 

which i t  i s  based. I t  seems reasonab le  t h a t  an e r r o r  

i n  the  f inanc ing  statement  should  n o t  be p e r m i t t e d  t o  

en la rge  t h e  amount of t h e  secured  deb t  o r  t h e  e x t e n t  

of t h e  s e c u r i t y  s u b j e c t s ,  o r  t o  c r e a t e  s e c u r i t y  f o r  which 

t h e r e  is  no provision i n  the  s e c u r i t y  agreement. But 

what should  be the p o s i t i o n  where t h e  f i n a n c i n g  s t a t ement  

u n d e r s t a t e s  the  amount of the  secured  deb t  o r  t h e  e x t e n t  

of the  s e c u r i t y  s u b j e c t s ?  It shou ld ,  we t h i n k ,  be 

p e r m i s s i b l e  f o r  the c r e d i t o r  t o  f i l e  an amending s t a t e m e n t ,  

b u t  u n l e s s  and u n t i l  he does s o  h i s  s e c u r i t y  should be 

r e s t r i c t e d  as regards both the  amount of t h e  secured  

debt  ( i n  a case where t h a t  i s  d i s c l o s e d )  and the  e x t e n t  

of the  s e c u r i t y  sub jec t s  t o  t he  p a r t i c u l a r s  the reof  a s  



shown on t h e  d e f e c t i v e  statement.  Any o t h e r  r e s u l t  

would be i n c o n s i s t e n t  with one of t h e  main f e a t u r e s  of 

our  scheme, namely, thak f i l i n g  of a  f i n a n c i n g  s ta tement  

i s  an e s e n t i a l  element . i n  the p e r f e c t i o n  o f  a s e c u r i t y  

i n t e r e s t .  I t  fo l lows from t h i s  t h a t  any. i n t e r e s t s  
l 

acqu i red  i n  o r  s e c u r i t i e s  c rea ted  o v e r  t h e  s e c u r i t y  

s u b j e c t s ,  o r  any preferences  i n  t h e  s u b j e c t s  obta ined 

by t h e  use  o f  d i l igence ,  a f t e r  t h e  f i l i n g  of  the  

d e f e c t i v e  s t a t ement  bu t  before the  f i l i n g  qf t h e  amending 

s t a t ement  shou ld  be unaffected by t h e  f i l i n g  o f  t h e  l a t e r  
l 

s ta tement .  g l S e c u r i t i e s g l  i n  t h i s  c o n t e x t  would inc lude  

any f l o a t i n g  charge which, although i t  had n o t  a t t ached  

t o  t h e  p r o p e r t y  of the  debtor  company concerned,  conta ined 

p r o v i s i o n s  p r o h i b i t i n g  o r  r e s t r i c t i n g  thk  c r e a t i o n  of 

any f i x e d  s e c u r i t y  having p r i o r i t y  o v e r ,  o r  ranking p a r i  
n
L


p a s s u  w i t h ,  t h e  f l o a t i n g  charge. 

'we no te  t h a t  Engl ish  law produces a d i f f e r e n t  r e s u l t  
where t h e r e  is  a mistake i n  r e g i s t r a t i o n  o f  a charge 
under t h e  p r o v i s i o n s  of t h e  Companies Acts .  The Engl ish  
c a s e s  r e g a r d  t h e  c e r t i f i c a t e  of r e g i s t r a t i o n  of the  
charge i s s u e d  by t h e  r e g i s t r a r  of companiei a s  conclus ive  
evidence t h a t  t h e  f o r m a l i t i e s  of r e g i s t r a t i o n  have been 
complied w i t h ,  b u t  not  a s  evidence of  jthe e x t e n t  of 
t h e  charge ,  T h a t  must be obtained from t h e  ins t rument  
of charge i t s e l f .  So, f o r  example, t h e  c r e d i t o r  i n  
a charge h a s  n o t  been prejudiced by t h e  omission from 
t h e  p a r t i c u l a r s  lodged with the r e g i s t r a r  of  a r e fe rence  
( a )  t o  t h e  i n c l u s i o n  of c h a t t e l s  w i t h i n  a mortgage 
(Na t iona l  P r o v i n c i a l  and Union Bank olf England v. 
Charnley L19241 1 K.B.  431),  o r  (b) t o  i n t e r e s t  and 
c e r t a i n  a d d i t i o n a l  moneys which were secured  by the 
charge (Re ~ e c h a n i s a t i o n s  ( E a g l e s c l i f f e )  Ltd  C19663 
Ch. 20) .  

2 ~ e eCompanies (F loa t ing  Charges and ~ e c e i v e r s )  (Scot land)  
Act 1972 ,  s e c t i o n  ~ ( 1 ) .  



I 

53. Corporeal s ecu r i t y  s u b j e c t s  i n  the  f i e l d  of 

commercial t r ansac t ions  t o  which our scheme a p p l i e s  would 

normally be e i t h e r  types o r  groups of  a s s e t s  o r  p a r t i c u l a r  

s p e c i f i e d  items c l a s s i f i e d  as "inventory1' o r  "equipmentH. 

t t Inventory" is, by its na tu re ,  a va r i ab l e  c o l l e c t i o n  

of goods. It should suf f ice  t h a t  the  f inancing s ta tement  

con ta ins  a gener ic  de sc r ip t i on  of t he  c l a s s  o r  group 

t o  which the  goods belong, as f o r  example, "a l l  t he  

p r iva t e  c a r s  i n  the  showroom at  1450 Sauchiehal l  S t r e e t ,  

G l a s g ~ w ' ~ .  Where, however, t he  s e c u r i t y  s u b j e c t s  a r e  

not  l l inventory"  but  "equipment" and c o n s i s t  of  an 

ind iv idua l  item o r  ind iv idua l  i tems,  a more s p e c i f i c  

de sc r ip t i on  would be necessary. 

Time  of f i l ing  of financing statement 
54. The Crowther Committee recommended t h a t  i t  should 

be permiss ible  t o  f i l e  a f inanc ing  statement before  any 

s e c u r i t y  agreement had come i n t o  ex i s tence .  l This fo l lows  

the scheme of A r t i c l e  9 and the  Ontario Personal Proper ty  

Secur i ty  Act. We disagree wi th  the  recommendation t h a t  

f i l i n g  should be permissible before a s e c u r i t y  agreement 

i s  i n  ex i s tence .  Such a concession might open t h e  way 

t o  u n j u s t i f i e d  o r  specula t ive  f i l i n g .  On the  o t h e r  hand 

we consider  t h a t  i t  would be unduly r e s t r i c t i v e  t o  

s t i p u l a t e  t h a t  attachment (which r equ i r e s  t h a t  value  

should have been given and the  debtor have acquired 

r i g h t s  i n  the  s ecu r i t y  s u b j e c t s )  must precede f i l i n g ,  

p a r t i c u l a r l y  a s  t h a t  would c r e a t e  obvious d i f f i c u l t i e s  

i n  r e l a t i o n  t o  after-acquired proper ty .  We t h e r e f o r e  

propose t h a t  a p re r equ i s i t e  of the  f i l i n g  of a f inanc ing  

statement should be a wr i t t en  agreement executed by both 

the c r e d i t o r  and the debtor i n  respec t  o f  advances made 

'see Crowther Report, paras. 5 .7 .49 t o  5.7.53. 



o r  t o  be made by t h e  c r e d i t o r .  The s e c u r i t y  s u b j e c t s  

might be c o r p o r e a l  o r  incorpor.ea1 moveable p rope r ty  i n  

which t h e  d e b t o r  a l r eady  had . r i g h t s  o r  i n  which he 

a c q u i r e d  r i g h t s  a f t e r  t h e  d a t e  o f  e x e ~ u t i o n  of  t h e  

agreement.  

Period allowed for filing 

55. The Crowther Committee recommended t h a t  t h e r e  should  

be  no l i m i t  of t ime a f t e r  execu t ion  o f  a s e c u r i t y  agree- 

ment w i t h i n  which a f inanc ing  s t a t e m e n t  would r e q u i r e  

t o  be  f i l e d ,  s i n c e  "subsequent encumbrancers a r e  

adequa te ly  p r o t e c t e d  by the  p u l e  g i v i n g  them p r i o r i t y  

ove r  a p r e v i o u s  u n r e g i s t e r e d  ! i n t e r e s t .  "l The Committee 

cons ide red ,  however, t h a t  a s e c u r i t y  i n t e r e s t  f i l e d  more 

t h a n  21 days a f t e r  execut ion  of t h e  s e c u r i t y  agreement 

shou ld  be v o i d  a g a i n s t  t h e  d e b t o r ' s  t r u s t e e  i n  bankruptcy 

o r  l i q u i d a t o r  i n  t h e  event  of t h e  d e b t o r  becoming bankrupt 

o r  going i n t o  winding-up w i t h i n  t h r e e  months a f t e r  t h e  

f i l i n g ,  s o  t h a t  a secured  c r e d i t o r  could no t  ga in  

advantage ove r  o t h e r  c r e d i t o r s  by d e f e r r i n g  f i l i n g  u n t i l  

t h e  eve of bankruptcy o r  winding-up. I n  t h i s  m a t t e r  

we d i f f e r  from t h e  Crowther Committee, who appear t o  

c o n s i d e r  on ly  subsequent  s e c u r i t y  holders , .  Thei r  views 

do n o t  t a k e  i n t o  account t h e  f a c t  t h a t  t h e  proposed 

r e g i s t e r  of s e c u r i t y  i n t e r e s t s ,  i f  i t  conta ined  a 

reasonably  up-to-date record  of s e c u r i t i e s  granted  by 

a d e b t o r ,  cou ld  be of s i g n i f i c a n t  va lue  t o  t r a d e  

c r e d i t o r s  g e n e r a l l y .  Moreover, t h e  l a w  of  Scot land does 

n o t  favour  t h e  keeping of va luab le  r i g h t s  -i n  r e t e n t i s .  

' ~ r o w t h e r  Repor t ,  para .  5.7.54. 
L 
-I b . ,  pasa .  5.7.55. 



We propose t h a t  i n  o rder  t o  be e f f ec t i ve  t h e  f i l i n g  o f  

a f inancing s ta tement  must take  place wi th in  21  days 

a f t e r  the  execut ion by the  debtor of the  s e c u r i t y  agree-

ment. It would, however, be competent t o  e f f e c t  l a t e  

f i l i n g  where the  cou r t  granted au tho r i t y  i n  t h a t  r e s p e c t .  

We envisage a prov is ion  on the  l i n e s  of  s e c t i o n  106G 

of the Companies Act 1948 (which empowers t h e  c o u r t  t o  

extend t h e  pe r iod  wi th in  which a r e g i s t r a b l e  charge must 

be r e g i s t e r e d ) .  

Duration of f i l i n g  

56. Both t he  Crowther Report and A r t i c l e  9 s t i p u l a t e  

t h a t  f i l i n g  of a s e c u r i t y  i n t e r e s t  should be e f f e c t i v e  

only f o r  f i v e  yea r s  (wi th  which we agree)  bu t  should  

be renewable f o r  successive per iods  of f i v e  y e a r s  

condi t iona l  upon the  f i l i n g  of a renewal n o t i c e  be fo re  

the  expiry of t he  r e l evan t  five-year period. '  The Ontar io  

Personal Proper ty  Secur i ty  Act permits  renewal e i t h e r  

before o r  a f t e r  the  exp i ra t ion  o f  t he  per iod bu t  i n  t he  

case of renewal a f t e r  the exp i ra t ion  of the  per iod  s u b j e c t  

t o  c e r t a i n  condi t ions .  We apprec ia te  t h a t  t h e  Crowther 

Report and A r t i c l e  9 approach has the  meri t  o f  ensur ing  

t h a t  p e r f e c t i o n  w i l l  be continued only where i t  is 

uninterrupted bu t  we consider t h a t  i t  might ope ra t e  

harshly aga ins t  a  c r e d i t o r  who omits t o  e f f e c t  renewal 

timeously. We propose t h a t  i n  general  i t  should be 

permiss ible  t o  f i l e  a renewal statement wi th in  the  pe r iod  

o f  30 days immediately preceding the exp i r a t i on  of the  

re levant  f ive-year  per iod or ,  i n  a case where t h a t  per iod  

'see A r t i c l e  9 ,  s ec t i on  9-403 and Crowther Report, 
para. 5 .7.56.  

2 ~ e esec t ions  52 and 53. 



has  expired without the  f i l i n g  of a renewal statement, 

w i th in  t he  per iod  of s i x  months a f t e r  the date of expiry 

of the  per iod .  The consequences of  the f i l i n g  of a 

renewal s ta tement  a f t e r  t h e  exp i ry  o f  tde re levant  f i ve  

yea r  per iod  a r e  discussed f u r t h e r  below. 11 

Provision of information 


57. A n  enqu i r e r ,  on payment of a prescribed charge, 

should be e n t i t l e d  t o  o b t a i n  from the  keeper of the 

r e g i s t e r  of s e c u r i t y  i n t e r e s t s  e i t h e r  a c e r t i f i c a t e  as 

t o  information contained i n  a f i l e d  financing statement 

o r  any o t h e r  f i l e d  document o r  a copy of any such document. 

An enqui re r  should be p ro t ec t ed  through a S t a t e  insurance 

scheme aga ins t  l o s s  r e s u l t i n g  from any e r r o r  of the keeper. 

Any claim f o r  l o s s  caused by e r r o r ,  whether i n  the f i l i n g  

of a f inancing statement o r  o t h e r  document o r  i n  the 

n o t i f i c a t i o n  of information,  would r equ i r e  t o  be submitted 

wi th in  t he  per iod  of one yea r  from the date when the 

claimant had suf fe red  l o s s .  I n  a case where the l o s s  

w a s  not  immediately a s c e r t a i n a b l e ,  t he  one year period 

should run from the da te  when the  c la idan t  discovered, 

o r  could wi th  reasonable d i l i gence  have discovered, t h a t  

he had su f f e r ed  l o s s .  

58. The information a v a i l a b l e  a t  any time from the 

r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  might not  meet the needs 

of a l l  i n t e r e s t e d  p a r t i e s .  For example, the  r e g i s t e r  

might not  show the  amount of t he  indebtedness o r  i t  might 

be out  of da te  i n  some r e spec t .  Therefore, the secured 

c r e d i t o r  should be obliged t o  supply t o  the debtor o r  any 

'see paras .  93 t o  95. 



o t h e r  i n t e r e s t e d  person  r e q u e s t i n g  t h e  in fo rma t ion , '  on 

h i s  making payment t o  t h e  c r e d i t o r  of a p r e s c r i b e d  f e e ,
l 

any in fo rma t ion  r e g a r d i n g  t h e  amount of t h e  o u t s t a n d i n g  
l 

indebtedness ,  t h e  s e c u r i t y  s u b j e c t s ,  o r  t h e  p a r t i e s  having  
l 
l 

r i g h t s  o r  o b l i g a t i o n s  under  t h e  s e c u r i t y  agreement.  

C. 	 THE EFFECTIVENESS OF A FILED SECURITY 

INTEREST IN COMPETITION WITH OTHER
-

INTERESTS, AND RULES OF PRIORITY 


Introductory 

59. The o b j e c t  of o u r  p r o p o s a l s  i s  t o  enab le  a s e c u r i t y  

ove r  moveable p r o p e r t y  t o  be c r e a t e d  w i t h i n  t h e  f i e l d  

of commercial t r a n s a c t i o n s  w i t h o u t  p o s s e s s i o n  o f  t h e  

s e c u r i t y  s u b j e c t s  by t h e  c r e d i t o r .  S ince  t h e  s e c u r i t y  

s u b j e c t s  remain i n  t h e  p o s s e s s i o n  of t h e  d e b t o r ,  he w i l l  

cont inue  t o  be f r e e  t o  d e a l  w i t h  them i n  t h e  o r d i n a r y  

course  of  b u s i n e s s ,  e .g .  by s a l e  of i t ems  i n c l u d e d  i n  

a s e c u r i t y  over  I1inventory",  i n  which event  t h e  s e c u r i t y  

a t t a c h e s  ( t o  t h e  e x t e n t  which we l a t e r  e x p l a i n )  t o  t h e  

proceeds.  * The d e b t o r ' s  freedom t o  t r a n s a c t  w i t h  t h e  

s e c u r i t y  s u b j e c t s  may r e s u l t  i n  t h e  c r e a t i o n  o f  i n t e r e s t s  

( such  a s  those  o f  a p ledgee  o r  l i e n h o l d e r )  which c o n f l i c t  

wi th  the i n t e r e s t  of t h e  h o l d e r  of t h e  s e c u r i t y  i n t e r e s t .  

Problems o f  competing p r i o r i t y  w i l l  a r i s e  i n  such c a s e s .  

I t  i s  necessary  a l s o  t o  c o n s i d e r  t h e  e f f e c t i v e n e s s  of 

a s e c u r i t y  c r e a t e d  by f i l i n g  of a f i n a n c i n g  s t a t e m e n t  i n  

'cf. A r t i c l e  9 ,  s e c t i o n  9-208 and Onta r io  Pe r sona l  
Proper ty  S e c u r i t y  Act ,  s e c t i o n  20. 

he s e c u r i t y  i n t e r e s t  would c e a s e  t o  a f f e c t  t h e  s e c u r i t y  
s u b j e c t s  i n  such a c a s e ,  on t h e  assumption t h a t  t h e  
b u y e r i s  a buyer i n  t h e  o r d i n a r y  course  of b u s i n e s s .  I n  
the  absence of s p e c i a l  p r o v i s i o n  t o  t h e  c o n t r a r y ,  t h e  
s e c u r i t y  i n t e r e s t  would c o n t i n u e  i n  t h e  o r i g i n a l  s e c u r i t y  
s u b j e c t s  as we l l  as i n  t h e  proceeds  of s a l e .  



a competi t ion with c r e d i t o r s  who have executed d i l igence  

and i n  t h e  s i t u a t i o n  where the  e s t a t e  of the  d l b t o r  is 

subsequently sequest ra ted o r  where the  debtor i s  an incor-

pora ted  company which i s  wound-up o r  placed i n  

r ece ive r sh ip .  We consider those problems i n  r e l a t i o n  

t o  ( a )  competi t ion with r i g h t s  c rea ted  by d i l igence  o r  

upon insolvency of t he  debtor ,  (b) competition with o the r  

s e c u r i t i e s ,  ( c )  s a l e  and competing claims t o  proceeds, 

and (d) competi t ion with t h e  r i g h t s  of holders  of 

documents of  t i t l e  t o  corporeal  moveables. For 

convenience we r e f e r  t o  a s e c u r i t y  created by f i l i n g  

of a f inanc ing  statement a s  a " f i l e d  s e c u r i t y  i n t e r e s t " .  

Competition with diligence o r  upon insolvency 

60. The u l t ima te  t e s t  of the  value of a s ecu r i t y  i s  i t s  

e f f e c t i v e n e s s  aga ins t  challenge by o the r  c r ed i to r s  using 

d i l i gence  aga ins t  the  debtor o r  by the  deb to r ' s  t r u s t e e  

i n  s eques t r a t i on ,  l i qu ida to r  on a  winding-up o r  rece iver .  

The r i g h t s  of t he  c r e d i t o r  i n  a f i l e d  s ecu r i t y  i n t e r e s t  

i n  a quest ion with those p a r t i e s  should bie a s  fol lows -

(1) Cred i to r s  using d i l igence  aga ins t  debtor 

We suggest  t h a t  the  holder of a f i l e d  s edu r i t y  i n t e r e s t  

~ h o u l d  be p re f e r r ed  i n  competition with an a r r e s t e r  

o r  poinder un less  the  arrestment has  been executed o r  

t he  schedule 9f poinding del ivered t o  the  debtor before 

t he  da te  of pe r f ec t i on  of the f i l e d  s ecu r i t y  i n t e r e s t .  

Where an arrestment is  executed o r  a schedule of poinding 

de l ive red  t o  the  debtor a f t e r  a f i l e d  s ecu r i t y  i n t e r e s t  

ha s  been per fec ted  and wr i t t en  no t i ce  of such execution 

o r  de l i ve ry  has been given t o  the c r e d i t o r  i n  the f i l e d  

s e c u r i t y  i n t e r e s t ,  the preference of the l a t t e r  i n  a 



ques t ion  wi th  t h e  person g i v i n g  t h e  n o t i c e  should  be 

r e s t r i c t e d  t o  advances a l r e a d y  made o r  f u t u r e  advances 

which t h e  c r e d i t o r  is o b l i g e d  t o  make i n  terms of t h e  

s e c u r i t y  agreement, w i t h  i n t e r e s t  on t h e  sums s e c u r e d  

i n  each case .  T h i s  is s i m i l a r  t o  the  p r o v i s i o n  in 

s e c t i o n  9-301(4) o f  A r t i c l e  9 and, i n  r e l a t i o n  t o  

h e r i t a b l e  s e c u r i t i e s ,  i n  s e c t i o n s  13 and 42 of  t h e  

Conveyancing and Feudal Reform ( S c o t l a n d )  Act 1970. 

Debtor ' s  t r u s t e e  i n  s e q u e s t r a t i o n  o r  l i q u i d a t o r  

I n  the  event  of s e q u e s t r a t i o n  of t h e  e s t a t e  of  t h e  d e b t o r  

o r ,  i f  an incorpora ted  company, i t s  l i q u i d a t i o n ,  t h e  

h o l d e r  of a f i l e d  s e c u r i t y  i n t e r e s t  t h a t  h a s  been 

p e r f e c t e d  before  t h e  d a t e  of s e q u e s t r a t i o n  o r  commence-

ment of winding-up and is not  an i l l e g a l  p re fe rence  shou ld  

be p r e f e r r e d  t o  t h e  d e b t o r ' s  t r u s t e e  o r  l i q u i d a t o r .  

The s e c u r i t y  r i g h t  would o therwise  be o f  l i t t l e  va lue .  

( 3 )  Floa t ing  charge  

The ho lde r  of  a f i l e d  s e c u r i t y  i n t e r e s t  should be  

p r e f e r r e d  t o  t h e  c r e d i t o r  under a f l o a t i n g  charge which 

h a s  c r y s t a l l i s e d  on t h e  appointment of  a r e c e i v e r  o r  

on l i q u i d a t i o n  of  t h e  d e b t o r  company, where 

c r y s t a l l i s a t i o n  occurred  subsequent t o  p e r f e c t i o n  of t h e  

f i l e d  s e c u r i t y  i n t e r e s t ,  s u b j e c t ,  however, t o  any 

conventional  ranking -arrangements.  

Competition w i t h  o t h e r  s e c u r i t i e s  over  

the s e c u r i t y  s u b j e c t s  


61. We next  c o n s i d e r  the  c a s e s  a where t h e r e  i s  a 


competi t ion between t h e  h o l d e r  of  a f i l e d  s e c u r i t y  


i n t e r e s t  and the  h o l d e r s  of o t h e r  forms of s e c u r i t y ,  


both conventional  and l e g a l .  In  genera l  i t  would be 




-- 

competent  f o r  t h e  ho lde r  of a f i l e d  s e c u r i t y  i n t e r e s t  

t o  e n t e r  i n t o  an agreement wi th  t h e  h o l d e r  of any o t h e r  

form o f  s e c u r i t y  over  t h e  same s e c u r i t y  s u b j e c t s  t o  

r e g u l a t e  t h e i r  r e s p e c t i v e  p r i o r i t i e s  i n  t h e  s e c u r i t y  

s u b j e c t s ,  and t h e  p r i n c i p l e s  o u t l i n e d  below i n  t h i s  

pa rag raph  would be s u b j e c t  t o  t h e  terms of ariy such agree- 

ment where a q u e s t i o n  a r i s e s  between t h e  p a r t i e s  t o  t h a t  

agreement.  

(1) Other  f i l e d  s e c u r i t y  i n t e r e s t s  and pledge 

A s  a p r e l i m i n a r y  t o  cons ide r ing  t h e  r i g h t s  of a ho lde r  

of a f i l e d  s e c u r i t y  i n t e r e s t  i n  compet i t ion  w i t h  those  

of o t h e r  h o l d e r s  of  f i l e d  s e c u r i t y  i n t e r e s ~ t s  and those  

of p l e d g e e s  we r e f e r  aga in  t o  t h e  i n t e r - r e l a t i o n s h i p  

o f  a t t achment  and f i l i n g .  Before a s e c u r i t y  i n t e r e s t  

under  o u r  proposed scheme i s  p e r f e c t e d  t h e r e  must be 

b o t h  a t t achment  and f i l i n g .  There can be no f i l i n g  u n t i l  

t h e r e  is  a s e c u r i t y  agreement i n  e x i s t e n c e  b u t ,  provided 

t h a t  such an agreement does e x i s t ,  i t  i s  immater ia l  f o r  

t h e  pu rposes  of  p e r f e c t i o n  whether a t tachment  precedes  

f i l i n g  o r  v i c e  ve r sa .  Attachment r e q u i r e s  ( t o  quote 

Crowther)  t h a t :  

" ( i )t h e r e  i s  a s e c u r i t y  agreement; 

( i i)v a l u e  is  g iven;  

(iii)t h e  [deb to r ]  has  r i g h t s  i n  t h e  s e c u r i t y .  ,I 1 

The d a t e  o f  f i l i n g  can, however, be -of g r e a t  s i g n i f i c a n c e  

where f i l i n g  o f  a s e c u r i t y  i n t e r e s t  precedes  at tachment  

and i t  happens t h a t  a competing s e c u r i t y  i n t e r e s t ,  whether 

c r e a t e d  by f i l i n g  o r  pledge,  i s  completed i n  t h e  i n t e r v a l  

' ~ r o w t h e r  Repor t ,  Appendix 111, Vol. 2 a t  p.  578. 



1 between the  date  of f i l i n g  of the  f i rs t -ment ioned s e c u r i t y  

I i n t e r e s t  and i t s  da te  of attachment. I n  such a case  

both A r t i c l e  9' and the  Crowther committee2 agree  t h a t  

it should be the  da te  of f i l i n g  of the  f i rs t -ment ioned 

s e c u r i t y  i n t e r e s t  (and not  t he  da te  of p e r f e c t i o n  of 

t h a t  i n t e r e s t  by the  subsequent at tachment)  t h a t  should 

determine i ts  p r i o r i t y  i n  r e l a t i o n  t o  t he  competing 

s e c u r i t y  i n t e r e s t .  The Crowther Committee sum up the  

reason f o r - t h i s  r u l e  as follows: 

"It is  ... f a i r  t h a t  f i l i n g  should confer  p r i o r i t y  
a g a i n s t  an i n t e r e s t  subsequently pe r f ec t ed ,  even 
if per fec ted  before the f i l e d  i n t e r e s t ,  s i n c e  t h e  
pe r f ec t i ng  pa r ty  had n o t i c e  of the  p r i o r  f i l e d  
i n t e r e s t  before h i s  own became per fec ted ."  

We agree with the approach of A r t i c l e  9 and the  Crowther 

Committee a n d  recommend accordingly.  

( 2 )  L i e n  

Disagreeing i n  t h i s  respec t  with the  decis ion i n  Lamonby v 

Foulds, we recommend t h a t  a l i e n  of a kind t h a t  t he  

l a w  recognises should take precedence over a f i l e d  

s e c u r i t y  i n t e r e s t  even where i t  has been per fec ted  before  

the  c r e a t i o n  of the l i e n  except where the  ho lder  of  t he  

l i e n  has  ac tua l  knowledge t h a t  the  deposi t  o f  the  goods 

i s  i n  breach of the s e c u r i t y  agreement. 4 

'see s ec t i on  9-312(5) ( a ) .  


' ~ rowthe r  Report, para.  5.7.68. 


31928 S . C .  89. 


4 ~ e ea l s o  Crowther Report, para.  5.7.75. 




( 3 )  L a n d l o r d ' s  Hypothec 

We have found i t  d i f f i c u l t  t o  dec ide  whether  p re fe rence  

should  be accorded  t o  a f i l e d  s e c u r i t y  i n t e r e s t  o r  t o  

a l a n d l o r d ' s  hypothec when t h e  two come i n t o  c o n f l i c t  

b u t ,  wh i l e  we a r e  i n  genera l  agreement w i t h  t h e  sen t imen t s  

of paragraph 49 of t h e  S c o t t i s h  Law Commissionts 

Memorandum No. 27 (Corporeal  Moveables, P r o t e c t i o n  of 

t h e  Onerous Bona Fide Acquirer  of A n o t h e r ' s  P rope r ty ,  

31 August 1976), we recommend -
(a )  	 t h a t  s o  long as t h e  l a w  remains unchanged (and 

goods belonging t o  t h i r d  p a r t i e s ,  e .g .  goods 

h e l d  by the  t enan t  on h i re-purchase ,  a r e  

a t t a c h a b l e ) ,  t h e r e  is  no j u s t i f i c a t i o n  f o r  

exc lud ing  from a t t a c h a b i l i t y  goods belonging 

t o  t h e  t enan t  himself  even a l though s u b j e c t  

t o  a f i l e d  s e c u r i t y  i n t e r e s t  t h a t  has  been 

p e r f e c t e d ,  and 

( b )  	 t h a t  i f  t h e  l a w  should be changed s o  t h a t  only 

goods a c t u a l l y  belonging t o  t h e  t e n a n t  a r e  

a t t a c h a b l e ,  we favour according  p r i o r i t y  t o  

a s e c u r i t y  holder  whose i n t e r e s t  has  been 

p e r f e c t e d  before t h e  l a n d l o r d  e x e r c i s e s  h i s  

r i g h t  o f  hypothec. 

( 4 )  	Af te r -acqu i red  p rope r ty  and purchase-money 
s e c u r i t y  i n t e r e s t s  

We have a l r e a d y  r e f e r r e d  t o  t h e  p o s s i b i l i t y  of  a 

compe t i t i on  between the  ho lde r  of a f i l e d  s e c u r i t y  

i n t e r e s t  i n  a f t e r - a c q u i r e d  p rope r ty  o f  a s p e c i f i e d  kind 

and a person  who has  subsequent ly l e n t  money t o  t h e  deb to r  

f o r  t h e  purchase  of proper ty  o r  a d d i t i o n a l  p rope r ty  of 



t h a t  kind.  I f  the  subsequent loan is  secured by a 

s e c u r i t y  i n t e r e s t  i n  t he  purchased property ( a  purchase-

money s e c u r i t y  i n t e r e s t ) ,  t h a t  s e c u r i t y  i n t e r e s t  and 

the  s e c u r i t y  i n t e r e s t  i n  a f te r -acqui red  property w i l l  

compete wi th  each o the r .  On the  normal r u l e  t h a t  p r i o r i t y  

of f i l i n g  regu la tes  preferences  t he  s ecu r i t y  i n t e r e s t  

i n  af ter -acquired proper ty  would take  p r i o r i t y  over t h e  

purchase-money secu r i t y  i n t e r e s t .  This would be u n f a i r  

t o  t h e  holder  of the  purchase-money secu r i t y  i n t e r e s t .  2 

On the  o the r  hand, it would be u n f a i r  t o  take away t h e  

p r i o r i t y  of  the f i r s t  lender  i f  he made f u r t h e r  advances 

on t h e  s e c u r i t y  of the  purchased property i n  ignorance 

of t h e  ex i s tence  of the  purchase-money secu r i t y  i n t e r e s t .  

We recommend therefore  t h a t  t h e  purchase-money s e c u r i t y  

i n t e r e s t  i n  the purchased proper ty  and the proceeds 

thereof  should take p r i o r i t y  over t he  s ecu r i t y  i n t e r e s t  

i n  af ter -acquired proper ty  provided t h a t  ( a )  the purchase- 

money s e c u r i t y  i n t e r e s t  i s  pe r f ec t ed  a t  the time t h e  

deb tor  rece ives  possession of the  purchased proper ty ,  

and ( b )  the  holder of the  purchase-money s e c u r i t y  

i n t e r e s t  g ives  no t ice  of h i s  i n t e r e s t  (with a s u f f i c i e n t  

d e s c r i p t i o n  of the property a f f ec t ed  by the i n t e r e s t )  

t o  the  holder  of the  s ecu r i t y  i n t e r e s t  i n  a f te r -acqui red  

proper ty  no t  l a t e r  than the  da t e  when the  debtor r ece ives  

possess ion of the purchased property.  3 

'See para .  35 above. The person lending the money f o r  
the  purchase of the property may be e i t h e r  the  s e l l e r  
of the  property o r  a t h i r d  pa r ty  l ender  such as a bank. 

Z See para .  35 above and Crowther Report,  para. 5.7.73. 

3 ~ f .  Crowther Report, para.  5.7.74. 



( 5 )  L imi ta t ion  upon preference 

I t  may happen t h a t  the c r ed i to r  i n  a f i l e d  s e c u r i t y  

i n t e r e s t  f o r  all moneys including f u t u r e  advances w i l l  

r ece ive  w r i t t e n  no t ice  of the c r ea t i on  ok a subsequent 

s e c u r i t y  from t h e  holder of t h a t  subseqbent s ecu r i t y .  

I n  those circumstances the  preference of t h e  c r e d i t o r  

rece iv ing  t he  n o t i c e  should be r e s t r i c t e d  i n  a competition 

with the g i v e r  of the not ice  t o  advances made a t  the 

da t e  of  r e c e i p t  of the not ice  and t o  advances which the  

c r e d i t o r  i s  under an obl igat ion t o  make toge ther  with 

i n t e r e s t  on a l l  such advances. 1 

Competition with o ther  i n t e r e s t s  arisiw on 
s a l e  of the  s ecu r i t y  s u b j e c t s  

62. There may a l s o  be a competition r e s u l t i n g  from a s a l e  

by t he  deb tor  of goods which a re  s u b j e c t  t o  a f i l e d  

s e c u r i t y  i n t e r e s t .  

(1) Buyer i n  ordinary course of bus iness  

Since goods which a r e  the  subjects  of a f i l e d  s ecu r i t y  

i n t e r e s t  remain i n  the possession of t he  debtor  and i t  

would c l e a r l y  be undesirable t ha t  a buyer i n  t he  ordinary 

course of t h e  deb to r ' s  business should r e q b i r e  t o  search 

t h e  r e g i s t e r  of  s ecu r i t y  i n t e r e s t s  before  making a 

purchase, t h e  p r inc ip l e  should be t h a t  a buyer i n  the  

o rd inary  course of the  deb tor ' s  business  should always 

be p re f e r r ed  t o  the  holder of a f i l e d  s e c u r i t y  i n t e r e s t .  

We suggest  t h a t  the  ru l e  might be s t a t e d  t hus  -

'cf. Conveyancing and Feudal Reform (Scot land)  Act 1970, 
s e c t i o n s  13 and 42.  



A p e r s o n  who a c q u i r e s  a t i t l e  t o  goods from a s e l l e r  

who has s o l d  them i n  t h e  o r d i n a r y  c o u r s e  o f  h i s  

b u s i n e s s  t a k e s  them f r e e  from any s e c u r i t y  i n t e r e s t  

t h e r e i n  c r e a t e d  by the s e l l e r  o r  by any p r i o r  p a r t y  

even  though i t  is  p e r f e c t e d  and t h e  a c q u i r e r  a c t u a l l y  

knows o f  i t  u n l e s s  he knows t h a t  t h e  s a l e  t o  him 

v i o l a t e s  t h e  ownership r i g h t s  o r  s e c u r i t y  i n t e r e s t  

of a t h i r d  p a r t y  i n  the  goods. P r o t e c t i o n  shou ld  

be  ex tended t o  an a c q u i r e r  who exchanges o r  t r a d e s  

i n  o t h e r  p r o p e r t y  i n  o r  towards  s a t i s f a c t i o n  o f  

t h e  p r i c e  of  t h e  goods acqu i red  by him. 

( 2 )  Proceeds of  s a l e  

When t h e  s u b j e c t s  of  a f i l e d  s e s c u r i t y  i n t e r e s t  a r e  s o l d  

t h e  g e n e r a l  p r i n c i p l e  i s  t h a t  t h e  s e c u r i t y  i n t e r e s t  

c o n t i n u e s  i n  t h e  s e c u r i t y  s u b j e c t s  ( e x c e p t  where t h e r e  

i s  p r o v i s i o n  t o  t h e  con t ra ry )  and t h e  p roceeds  o f  s a l e  

s o  f a r  as i d e n t i f i a b l e  a l s o  f a l l  w i t h i n  t h e  s e c u r i t y .  

The a p p l i c a t i o n  of  t h a t  p r i n c i p l e ,  however, i n v o l v e s  

problems,  p a r t i c u l a r l y  as rega rds  ( a )  t h e  i d e n t i f i c a t i o n  

of p r o c e e d s ,  and ( b )  compet i t ion  between t h e  c r e d i t o r  

i n  t h e  f i l e d  s e c u r i t y  i n t e r e s t  and o t h e r  p e r s o n s  c l a i m i n g  

an i n t e r e s t  i n  proceeds.  These problems a r e  n o t  

c o n s i d e r e d  i n  d e t a i l  i n  t h e  Crowther Repor t ,  which r e f e r s  

t o  t h e  e s t a b l i s h e d  p r i n c i p l e s  of t r a c i n g  p r o c e e d s  i n  

Eng l i sh  l a w  b u t  recognises  t h a t  i t  i s  d e s i r a b l e  t h a t  

t hose  p r i n c i p l e s  should be s p e l l e d  o u t  i n  d e t a i l .  1 

S e c t i o n  9-306 of A r t i c l e  9 s e t s  ou t  more f u l l y  t h e  r u l e s  

which govern  t h e  r i g h t s  of the  h o l d e r  of  a f i l e d  s e c u r i t y  

i n t e r e s t  i n  proceeds.  The r u l e s  a r e  complex and would 

r e q u i r e  c a r e f u l  cons ide ra t ion  b e f o r e  any l e g i s l a t i o n  

was promulgated but  i t  may be h e l p f u l  t o  r e c o r d  o u r  views 

'see p a r a s .  5.7.63 and 5 .7 .64 .  



on c e r t a i n  main i s s u e s .  

(a) 	"Proceeds" should inc lude  whatever r e s u l t s  from 

o r  i s  r e c e i v e d  upon the  s a l e  o r  o t h e r  d i sposa l  

of t h e  s e c u r i t y  s u b j e c t s ,  f o r  example book d e b t s ,  

cash  proceeds  and chequds, and goodL received i n  

exchange f o r  i tems covered by t h e  d i l e d  s e c u r i t y  

i n t e r e s t .  

( b )  	 Whether proceeds a re  i d e n t i f i a b l e  must be a  p r a c t i c a l  

q u e s t i o n  b u t  uncashed cheques which a r e  s t i l l  i n  

t h e  hands o f  t h e  debtor  and sums owed t o  t h e  debtor  

by t h e  purchase r  of any goods would p l a i n l y  be 

inc luded  i n  i d e n t i f i a b l e  proceeds. 

( c )  	 Moneys o r  cheques rece ived by t h e  deb to r  which have 

been lodged i n  bank would be s u b j e c t  t o  t h e  bank ' s  

r i g h t  o f  s e t  o f f ,  but  funds at  c r e d i t  of  the  d e b t o r ' s  

bank account ( S )  which a r e  i d e n t i f i a b l e  proceeds of 

s a l e  of t h e  s e c u r i t y  s u b j e c t s  would be inc luded wi th in  

t h e  s e c u r i t y .  

( d )  	 Where proceeds  comprise o t h e r  a r t i c l e s  rece ived 

i n  exchange f o r  any of the  s e c u r i t y  s u b j e c t s ,  whether 

by d i r e c t  exchange o r  by way of cash'  s a l e  of t h e  

s e c u r i t y  s u b j e c t s  and investment i n  o t h e r  goods, 

then ,  s o  long  a s  the  o t h e r  goods s o  acquired a r e  

w i t h i n  t h e  d e s c r i p t i o n  of t h e  secuAity s u b j e c t s  

i n  t h e  f i n a n c i n g  statement  r e l a t i v e  t o  t h e  f i l e d  

s e c u r i t y  i n t e r e s t ,  t he  replacement goods would be 

covered by t h e  s e c u r i t y .  

( e )  	 Where two o r  more c r e d i t o r s  have p e r f e c t e d  f i l e d  

s e c u r i t y  i n t e r e s t s  i n  d i f f e r e n t  i tems of inventory ,  

and proceeds  which a r e  i d e n t i f i a b l e  a s  r e s u l t i n g  

from a d i s p o s a l  of such i tems have belen commingled 

i n  one account so  t h a t  t h e  p ropor t ion  r e f e r a b l e  

t o  t h e  item o r  i tems covered by each of t h e  f i l e d  



s e c u r i t y  i n t e r e s t s  is  no t  a sce r t a inab l e ,  each of 

the  s e c u r i t y  ho lde r s  would have an i n t e r e s t  i n  the  

t o t a l  proceeds p r o  r a t a  t o  t h e  amount of p r i n c i p a l  

(excluding i n t e r e s t )  remaining due t o  him under 

h i s  s e c u r i t y  a f t e r  deduction of t he  value of o t h e r  

proceeds and unsold goods which a r e  i d e n t i f i a b l e  

as covered by h i s  s ecu r i t y .  

( f )  	The r i g h t  of the  holder  of a f i l e d  s e c u r i t y  i n t e r e s t  

t o  proceeds i n  t h e  form of  money o r  a negot iab le  

instrument would, of course,  be c u t  o f f  i f  the  money 

o r  instrument passed i n t o  t h e  hands of a t h i r d  pa r ty  

i n  t h e  ordinary course of  business .  Any o t h e r  

r u l e  would be contrary  t o  l a w  and p r a c t i c e  and 

commercially unacceptable. 

( g )  	 Where the  proceeds take t he  form of an unsecured 

debt o r  the  c r e d i t o r ' s  i n t e r e s t  under a  hire-purchase 

agreement o r  condi t iona l  s a l e  agreement, an acqui re r  

f o r  value  i n  the  ordinary course of business would 

u sua l ly  be p re f e r r ed  t o  the  holder  of a f i l e d  

s e c u r i t y  i n t e r e s t  i n  inventory and i t s  proceeds. 

I t  would, of course ,  be necessary  f o r  the acqui re r  

t o  ob ta in  from the  dea l e r  i n  the  inventory an 

ass igna t ion  of h i s  r i g h t  o r  i n t e r e s t  and t o  pe r f ec t  

t i t l e  i n  t he  appropr ia te  way. The assignee would 

be under no duty t o  search the  r e g i s t e r  of s e c u r i t y  

i n t e r e s t s  where he acted i n  the  ordinary course 

of h i s  business.  The holder  of a f i l e d  s e c u r i t y  

i n t e r e s t  i n  inventory might p r o t e c t  himself t o  some 

'cf. 	 s ec t i ons  9-308 and 9-309 of A r t i c l e  9. 



e x t e n t  by p r o h i b i t i n g  t h e  a s s i g n a t i o n  by the  d e a l e r  

of h i s  book debts  b u t  t h e  p r o h i b i t i o n  sho.lld not  

p r e v a i l  a g a i n s t  an a s s i g n e e  f o r  va lue  un les s  he 

had a c t u a l  knowledge o f  i t .  

Competition with rights under documents 
of title to comoreal moveables 

63. The owner of goods which a r e  shippemd o r  which a r e  

s t o r e d  i n  an independent warehouse may s e l l  the  goods 

o r  borrow money on the s e c u r i t y  o f  t h e  goods. I n  any 

such case  he w i l l  d e l i v e r  t o  t h e  purchase r  o r  l ende r  

a document o f  t i t l e  t o  t h e  goods such as a  b i l l  of l ad ing  

o r  (as t h e  c a s e  may be )  a d e l i v e r y  o r d e r  addressed t o  

t h e  s t o r e k e e p e r .  If the  owner of t h e  goods a l s o  c r e a t e s  

o r  h a s  a l r e a d y  c r e a t e d  a f i l e d  s e c u r i t y  i n t e r e s t  i n  the  

goods,  t h e r e  w i l l  be a compe t i t i on  between t h e  c r e d i t o r  

i n  that  i n t e r e s t  and t h e  cons ignee  o r  indorsee under 

t h e  document o f  t i t l e .  I n  c o n s i d e r i n g  which of these  

two p a r t i e s  should  p r e v a i l ,  we draw a d i s t i n c t i o n  between 

t h e  c a s e  where t h e  document of t i t l e  i s  a b i l l  of l ad ing  

and where i t  i s  a d e l i v e r y  o r d e r ,  s t o r e k e e p e r ' s  warrant  

o r  any similar document. The b i l l  o f  l a d i n g  i s  recognised 

as a symbol o f  the  goods t o  which i t  r e f e r s  and i t s  

t r a n s f e r  h a s  t h e  same l e g a l  e f f e c t  as t r a n s f e r  of the 

goods themselves .  l Accordingly,  n o t h i n g  mbre i s  requi red  

t o  complete d e l i v e r y  of t h e  goods t o  t h e  consignee o r  

i n d o r s e e  under  t h e  b i l l .  Where, however, t he  document 

of t i t l e  is  a d e l i v e r y  o r d e r  addressed  t o  the  s torekeeper  

o r  an i n d o r s e d  s t o r e k e e p e r ' s  w a r r a n t ,  t h e r e  i s  no 

completed d e l i v e r y  of the  goods u n t i l  t h e  t r a n s f e r  has 



.L 

been int imated t o  t he  s torekeeper .  Delivery may no t  

be e s s e n t i a l  f o r  completion o f  t h e  t r a n s f e r e e ' s  r i g h t  

where t he re  is  a t r a n s f e r  of goods- on s a l e  bu t  i t  is, 

of course,  e s s e n t i a l  f o r  completion of  the  r i g h t  where 

the  t r a n s f e r  is  i n  s e c u r i t y .  We th ink  t h a t  i t  would 

se r ious ly  impede commercial t r a n s a c t i o n s  i f  the e f f ec t i ve -  

ness  of a b i l l  of l ad ing  as a symbol of  t he  goods i t  

represen ts  were i n  any way diminished. Accordingly, 

we recommend t h a t  a bona f i d e  consignee o r  indorsee under 

a b i l l  of lading should enjoy p r i o r i t y  over the  ho lder  

of a f i l e d  s e c u r i t y  i n t e r e s t  even although p e r f e c t i o n  

of t h a t  i n t e r e s t  took p lace  before  t h e  i s s u e  of  the  b i l l  

of lading.  Where, however, t h e r e  i s  a competi t ion 

between the  holder  of a f i l e d  s e c u r i t y  i n t e r e s t  and the  

t r ans fe r ee  under a de l ive ry  o rde r  o r  o t h e r  document and 

cons t ruc t ive  del ivery  by i n t ima t ion  t o  the  s to rekeeper  

i s  a necessary element i n  completion of t he  t r a n s f e r e e ' s  

r i g h t ,  t he  t rans fe ree  should p r e v a i l  i f  (and only i f )  

h i s  t i t l e  w a s  completed before t h e  da te  of f i l i n g  of 

the  new secu r i t y  i n t e r e s t .  

See e.g. Black v. 1ncwpo.ration of Bakers (1867) 6 M.  136;  
I n g l i s  v. Robertson and Baxter (1898) 25 R .  (H.L.) 70.  

'section 7-503 of A r t i c l e  7 of t h e  Uniform Commercial 
Code g ives  preference t o  a f i l e d  s e c u r i t y  i n t e r e s t  t h a t  
has been perfected before the  i s s u e  of  the  b i l l  of l ad ing  
i n  a case where the  holder  of t he  f i l e d  s e c u r i t y  i n t e r e s t  
d id  not give au tho r i t y  ( a c t u a l  o r  apparent)  f o r  t h e .  
shipment or  s a l e  of the  goods. The Working Pa r ty  
consider t h a t  i t  would be undes i rab le  t o  in t roduce t h i s  
qua l i f i c a t i on ,  t h e i r  view being t h a t  a good f a i t h  
acquirer  of a b i l l  of l ad ing  i s  i n  many r e spec t s  similar 
t o  a buyer i n  the ordinary course o f  business  and should 
be t r ea t ed  s imi la r ly .  



D. 	 ENFORCEMENT OF FILED SECURITY INTEREST 

The main problems 

64. Where t h e r e  i s  a f i l e d  s e c u r i t y  i n t e r e s t  t he  s e c u r i t y  

s u b j e c t s  w i l l  u s u a l l y  remain i n  t h e  pos~session of t h e  

d e b t o r .  T h i s  g i v e s  r i s e  t o  problems a s  t o  the  remedies 

a v a i l a b l e  t o  t h e  c r e d i t o r  i n  t h e  even t  of d e f a u l t  by 

t h e  d e b t o r  i n  performance of h i s  o b l i g a t i o n s  under t h e  

l o a n  agreement.  The main problems a re : -  

(13 Obta in ing  p o s s e s s i o n  of c o r p o r e a l  s e c u r i t y  s u b j e c t s  
on d e f a u l t  

I t  i s  e s s e n t i a l  t o  t h e  v a l u e  and e f f e c t i v e n e s s  of  t h e  

s e c u r i t y  t h a t ,  i n  t h e  even t  of  d e f a u l t  by the  d e b t o r  

i n  performing h i s  o b l i g a t i o n s  under t h e  loan agreement, 

t h e  c r e d i t o r  should  be a b l e  r e l a t i v e l y  quickly t o  sec.ure 

possess ion  o f  t h e  s e c u r i t y  s u b j e c t s  i n  o rde r  t o  r e a l i s e  

o r  u t i l i s e  them i n  o r  towards s a t i s f a c t i o n  o f  the  amount 

due t o  him. I n  some c a s e s  t h e  d e b t o r  may be w i l l i n g  t o  

y i e l d  p o s s e s s i o n  v o l u n t a r i l y ,  b u t  t h e  c r e d i t o r  must have 

power t o  o b t a i n  possess ion  s p e e d i l y  i f  t he  debtor  r e f u s e s  

t o  cede i t .  On t h e  p t h e r  hand i t  would be improper i n  

o u r  view f o r  t h e  c r e d i t o r  t o  t a k e  possess ion  a t  h i s  own 

hand wi thou t  some form of  o f f i c i a l  o r  j u d i c i a l  a u t h o r i t y .  

Once again, i t  i s  e s s e n t i a l  t h a t  t h e  c r e d i t o r  should 

be  a b l e  w i t h  l i t t l e  de lay  t o  s e l l  t h e  s e c u r i t y  s u b j e c t s ,  

b u t  t h e r e  must be r u l e s  which ensure  t h a t  i n t ima t ion  

o f  t h e  proposed s a l e  i s  made t o  t h e  debtor  and o t h e r  

i n t e r e s t e d  p a r t i e s  and that  t h e  s a l e  y i e l d s  the b e s t  

p r i c e  t h a t  can reasonably  be ob ta ined .  There may be 



c i rcumstances  i n  which t h e  b e s t  p r i c e  can  be o b t a i n e d  

by the  d e b t o r  con t inu ing  t o  t r a d e  and e f f e c t i n g  s a l e s  

i n  the  o r d i n a r y  course of b u s i n e s s  s u b j e c t  t o  some form 

o f  s u p e r v i s i o n  on behal f  of t h e  c r e d i t o r  t o  e n s u r e  t h a t  

t h e  proceeds a r e  made a v a i l a b l e  t o  h i m .  

(3 )  Determinat ion o f  p r i o r i t i e s  

I n  the  f i e l d  of commercial b u s i n e s s  i n  which t h e  new 

s e c u r i t y  system w i l l  o p e r a t e  t h e r e  may be complex l e g a l  

ques t ions  a s  t o  t h e  r i g h t s  and p r i o r i t i e s  o f  s e v e r a l  

p a r t i e s  i n  t h e  s e c u r i t y  s u b j e c t s  o r  t h e  p roceeds  t h e r e o f .  

For example, t h e  r i g h t s  o f  t h e  c r e d i t o r  i n  a f i l e d  

s e c u r i t y  i n t e r e s t  may be i n  c o m p e t i t i o n  w i t h  p l edge  of 

o r  l i e n  over  the  s e c u r i t y  s u b j e c t s ,  a purchase-money 

s e c u r i t y  i n t e r e s t  o r  a . f l o a t i n g  cha rge  o v e r  a l l  a s s e t s  

which h a s  c r y s t a l l i s e d  o r  may do s o  at  o r  abou t  t h e  

same time as t h e  c r e d i t o r  i n  t h e  f i l e d  s e c u r i t y  i n t e r e s t  

seeks  t o  en fo rce  h i s  s e c u r i t y .  If t h e  s e c u r i t y  s u b j e c t s  

c o n s i s t  of  inventory ,  t h e r e  may be  problems of 

i d e n t i f i c a t i o n  of proceeds ,  r i g h t s  o f  s e t  o f f  by banker s  

and r e l a t i v e  p r i o r i t i e s  o f  o t h e r  s e c u r i t i e s  c r e a t e d  o v e r  

~ r o c e e d s .  These problems i n  o u r  view would be b e s t  

reso lved  by a p r o f e s s i o n a l l y  q u a l i f i e d  r e c e i v e r .  We 

suggest  t h a t  i n  t h e  event  of t h e  d e b t o r ' s  d e f a u l t  t h e  

c r e d i t o r  i n  a f i l e d  s e c u r i t y  i n t e r e s t  s h o u l d  b e  e n t i t l e d  

t o  appoin t  a r e c e i v e r  whenever t h a t  c o u r s e  a p p e a r s  t o  

the  c r e d i t o r  t o  be d e s i r a b l e .  There w i l l  be some s imple  

cases  where t h e  appointment of a r e c e i v e r  w i l l  n o t  be 

necessary and the  c r e d i t o r  w i l l  e f f e c t  enforcement  

h imsel f ,  b u t  he should be e n t i t l e d  t o  a p p o i n t  a r e c e i v e r  

t o  handle more complex s i t u a t i o n s .  We r e f e r  f u r t h e r  

t o  t h i s  m a t t e r  i n  paragraph 65 below. 



( 4 )  	 R igh t s  and d u t i e s  of c r e d i t o r s  over i n c o r p o r e a l  
s e c u r i t y  s u b j e c t s  

Where the  s e c u r i t y  s u b j e c t s  c o n s i s t  of incorporea l  r i g h t s ,  

e .g .  r i g h t s  under  execu to ry  c o n t r a c t s ,  t h e  c r e d i t o r  shou ld  

b e  e n t i t l e d  on d e f a u l t  by t h e  d e b t o r  t o  e x e r c i s e  a l l  

such powers i n  r e l a t i o n  t o  t h e  r i g h t s  dnd any r e l a t e d  

a s s e t s  embraced i n  t h e  s e c u r i t y  as the  debtor  might 

h imse l f  have done, i n c l u d i n g  power t o  e n t e r  i n t o  

possess ion  and c o n t r o l  of t h e  a s s e t s  and r i g h t s ,  and 

t o  s e l l ,  a s s i g n  o r  o the rwise  d e a l  w i th  them. 

( 5 )  P u b l i c a t i o n  of enforcement proceedings 

If t h e  r e g i s t e r  of  s e c u r i t y  i n t e r e s t s  i s  t o  be of maximum 

v a l u e  t o  p r o s p e c t i v e  l e n d e r s ,  c r e d i t o r s  o r  o t h e r  p a r t i e s  

having  l e g i t i m a t e  i n t e r e s t s  i n  a s s e s s i n g  the d e b t o r  S 

f i n a n c i a l  p o s i t i o n ,  then  n o t i f i c a t i o n  of  the commencement 

of enforcement  proceedings  by t h e  c r e d i t o r  i n  a f i l e d  

s e c u r i t y  i n t e r e s t  should  appear  on t h e  r e g i s t e r  w i t h i n  

t h e  s h o r t e s t  p r a c t i c a b l e  p e r i o d  a f t e r  such proceedings  

a r e  i n i t i a t e d .  I n  paragraph 68 below we m'ake p r o p o s a l s  

which a r e  des igned  t o  s e c u r e  t h a t  r e s u l t .  

Rece ive r s  

65. We have a l r e a d y  emphasised t h a t  t he  procedure f o r  

e n f o r c i n g  t h e  r i g h t s  of  t h e  c r e d i t o r  i n  a f i l e d  s e c u r i t y  

i n t e r e s t  s h o u l d  be e x p e d i t i o u s .  I t  i s  a l s o  i n  t h e  

i n t e r e s t s  o f  b o t h  p a r t i e s  t h a t  i t  should be as inexpens ive  

as p r a c t i c a b l e .  Never the le s s  t h e r e  w i l l  be many c a s e s  

i n  which t h e  procedure f o r  enforcement can most 

e f f e c t i v e l y  be c a r r i e d  o u t  by a p r o f e s s i o n a l l y  q u a l i f i e d  

r e c e i v e r  and t h e  c r e d i t o r  should  have the  r i g h t  t o  appo in t  

a r e c e i v e r  f o r  t h a t  purpose i f  he s o  dec ides .  We sugges t  



t h a t  i t  should be competent t o  a p p o i n t  as a r e c e i v e r  

o n l y  a  s o l i c i t o r  o r  duly q u a l i f i e d  accoun tan t .  To 

d i s t i n g u i s h  him from a r e c e i v e r  under  t h e  Companies 

( ~ l o a t i n g  Charges and ~ e c e i v e r s )  ( S c o t l a n d )  Act 1972 

we sugges t  t h a t  he be given a d i s t i n c t i v e  d e s c r i p t i o n ,  

e.g. Receiver  i n  Moveables. (For  convenience we r e f e r  

t o  him simply as l l r ece ive r l l .) 

66. Some of t h e  circumstances i n  which we c o n s i d e r  t h a t  

t h e  appointment of a r e c e i v e r  might be d e s i r a b l e  a re : -

(1) Where t h e  debtor  w a s  u n w i l l i n g  t o  y i e l d  p o s s e s s i o n  

o f  the  s e c u r i t y  s u b j e c t s .  W e  sugges t  l a t e r  ( i n  

paragraph 68)  t h a t ,  i n  t h e  i n t e r e s t s  of  speed ,  t h e  

c ~ e d i t o r  should be a b l e  t o  commence - enforcement  

proceedings upon execution of an enforcement c e r t i f i c a t e  

by v i r t u e  of antecedent  a u t h o r i t y  of  t h e  keeper  of t h e  

r e g i s t e r  of s e c u r i t y  i n t e r e s t s  f lowing from t h e  o r i g i n a l  

f i l i n g  i n  r e l a t i o n  t o  the  s e c u r i t y  i n t e r e s t .  We c o n s i d e r  

t h a t  i n s t r u c t i n g  a c t i o n  t o  be . taken f o r  o b t a i n i n g  

possess ion  should be done on t h e  b a s i s  o f  t h a t  an teceden t  

a u t h o r i t y  only by a r e c e i v e r ,  who would do s o  w i t h  

p r o f e s s i o n a l  r e s p o n s i b i l i t y . This  p roposa l  would be 

wi thout  p r e j u d i c e  t o  the  power of t h e  c r e d i t o r  t o  i n s t r u c t  

d i l i g e n c e  under any warrant  o r  o t h e r  a u t h o r i s a t i o n  

conta ined i n  t h e  s e c u r i t y  agreement o r  o t h e r  document 

t o  which he h a s  r i g h t  under h i s  s e c u r i t y .  

( 2 )  Where t h e  s e c u r i t y  s u b j e c t s  inc luded  i n v e n t o r y .  

I n  such a case  the re  could f r e q u e n t l y  be competing o r  

m u l t i p l e  claims t o  the  s e c u r i t y  s u b j e c t s  o r  p roceeds ,  

and an independent r ece ive r  would be w e l l  q u a l i f i e d  t o  

a s s e s s  p r i o r i t i e s  and t o  make arrangements w i t h  o t h e r  

c r e d i t o r s  f o r  r e a l i s a t i o n  of t h e  s e c u r i t y  s u b j e c t s  and 

d i s t r i b u t i o n  of proceeds. 



(3)  Where the s e c u r i t y  sub jec t s  consis ted of r i g h t s  

under commercial con t rac t s .  I n  these circumstances a 

r e c e i v e r  might n e g o t i a t e  more e f fec t ive ly  with the  o t h e r  
p a r t i e s  t o  the  c o n t r a c t s ,  and the  c r e d i t o r  who had 

appointed the  r e c e i v e r  might be prepared t o  provide 

i n t e r i m  f inance  i n  o rde r  t o  complete the = o n t r a c t s  and 

o b t a i n  t h e  f u l l  b e n e f i t  of the secur i ty .  

67. Circumstances i n  which it might not be necessary 

t o  appoint  a r e c e i v e r  are:- 
( l )  	Where the  s e c u r i t y  sub jec t s  consis ted of a s p e c i f i c  

i tem o r  i tems,  the  debtor w a s  w i l l i ng  t o  y i e l d  

possession o r  t h e  c r e d i t o r  was e n t i t l e d  t o  i n s t r u c t  

d i l igence  under a consent t o  execution, and the re  

were no s i g n i f i c a n t  problems a s  t o  competing 

i n t e r e s t s  i n  t h e  s e c u r i t y  subjec ts .  

( 2 )  	 Where the  s e c u r i t y  w a s  over book debts  (when 

in t ima t ion  t o  the  debtors  of the c r e d i t o r ' s  r i g h t  

t o  rece ive  payment of the debts  would i n t e r p e l  them 
from making f u r t h e r  payments t o  the g ran te r  of the  

s e c u r i t y  and r e q u i r e  them t o  make payment t o  the  

secured c r e d i t o r ) .  

Procedure f o r  enforcement 
68. Upon the  f i l i n g  of a financing statement the keeper 

of t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  would i s sue  t o  

the  c r e d i t o r  a document i n  prescr ibed form c e r t i f y i n g  

t h a t  a f inancing  s tatement  r e l a t i n g  t o  the s e c u r i t y  

s u b j e c t s  (which would be described as i n  the s tatement)  

had been f i l e d .  The document would contain the reference 

number of the  f i l e d  statement and incorporate a blank 

form ( t h e  enforcement c e r t i f i c a t e )  authent icated by the  
keeper and bearing the  reference number which could, 



when n e c e s s a r y ,  be completed by t h e  c r e d i r c r  o r  an 

a u t h o r i s e d  o f f i c e r  of the  c r e d i t o r  c e r t i f y i n g  t h a t  t h e  

d e b t o r  had  d e f a u l t e d  i n  h i s  o b l i g a t i o n s  m d  t h a t  t h e  

c r d i t o r  w a s  e n t i t l e d  t o  en fo rce  h i s  s e c u r i t y .  There 

would a l s o  be a sepa ra t e  form ( t h e  i n s t r u m e n t  o f  appo in t -

m e n t ) ,  s i m i l a r l y  a u t h e n t i c a t e d  by t h e  k e e p e r  f o r  

appointment  o f  a r e c e i v e r  which cou ld  be comple ted  by 

t h e  c r e d i t o r  o r  au thor i sed  o f f i c e r  and would have a space  

f o r  s i g n a t u r e  by the  r e c e i v e r  a c c e p t i n g  t h a t  o f f i c e .  

Upon d e f a u l t  occurr ing  the  c r e d i t o r  would r e q u i r e  t o  

e x e c u t e  and lodge the  enforcement c e r t i f i c a t e ,  and where 

a r e c e i v e r  w a s  appointed the  r e c e i v e r  would r e q u i r e  t o  

lodge  t h e  ins t rument  of appointment ,  w i t h  t h e  k e e p e r  

o f  t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  w i t h i n  seven  days 

o f  t h e  d a t e  of execut ion of t h e  c e r t i f i c a t e  o r  (as t h e  

c a s e  might b e )  instrument .  The c e r t i f i c a t e  would, 

however, b e  e f f e c t i v e  as from t h e  d a t e  o f  i t s  e x e c u t i o n  

and t h e  appointment of the  r e c e i v e r  as from t h e  d a t e  

when i t  w a s  d e l i v e r e d  t o  him. The keepe r  would r e c o r d  

i n  t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  p a r t i c u l a r s  of 

any c e r t i f i c a t e  o r  instrument  lodged w i t h  him, stamp 

t h e  document t o  the  e f f e c t  t h a t  t h e  p a r t i c u l a r s  had been 

s o  r eco rded ,  and t h e r e a f t e r  r e t u r n  i t  t o  t h e  c r e d i t o r  

o r  r e c e i v e r .  

Defaul t  

69 .  Defau l t  might occur e i t h e r  c o n v e n t i o n a l l y  by r eason  

o f  f a i l u r e  of the  debtor  t o  implement h i s  o b l i g a t i o n s  

under  t h e  l o a n  agreement o r  by f o r c e  of s t a t u t e ,  which 

would p r e s c r i b e  c e r t a i n  events  which would c o n s t i t u t e  

d e f a u l t .  The enforcement c e r t i f i c a t e  would be an ex-
p a r t e  s t a t emen t  made on the  c r e d i t o r ' s  r e s p o n s i b i l i t y ,  



b u t  where a r e c e i v e r  w a s  appoin ted  t h e  r e c e i v e r  would 

be under  o b l i g a t i o n  t o  s a t i s f y  h imsel f  t h a t  d e f a u i t  had 

occurred .  It  would be open t o  t h e  d e b t o r  o r  any o t h e r  

i n t e r e s t e d  p a r t y  t o  cha l lenge  t h e  v a l i d i t y  of t h e  enforce- 

ment c e r t i f i c a t e  o r  the  appointment o f  t h e  r e c e i v e r  by 

way of a p p l i c a t i o n  t o  t h e  a p p r o p r i a t e  c o J r t .  The cour t  

would have power e i t h e r  t o  s t a y  t h e  proceedings  o r  i n  

a p p r o p r i a t e  c a s e s  t o  a u t h o r i s e  t h e  s a l e  of  t h e  s e c u r i t y  

s u b j e c t s  and t h e  depos i t  o r  payment i n t o  c o u r t  of the 

proceeds  u n t i l  t h e  cour t  had d i s p o s e d ' o f  t h e  a p p l i c a t i o n .  

Obtaining possession 
70. The appointment of t h e  r e c e i v e r  would g ive  him 

a u t h o r i t y  t o  o b t a i n  possess ion  o f  c o r p o r e a l  s e c u r i t y  

s u b j e c t s  from t h e  debtor  o r  t h e  c u s t o d i a n  o f  them and 

t o  employ S h e r i f f  O f f i c e r s  f o r  t h a t  purpose.  Where no 

r e c e i v e r  w a s  appointed,  however, t h e  enforcement 

c e r t i f i c a t e  would no t  confer  any such a u t h o r i t y  on the  

c r e d i t o r ;  he  would r e q u i r e  t o  o b t a i n  i t  by way of a 

dec ree  of  c o u r t .  

Sale of security subjects 
7 1 .  The enforcement c e r t i f i c a t e  o r  where a r e c e i v e r  

was appoin ted  t h e  ins t rument  of appointment would 

a u t h o r i s e  t h e  c r e d i t o r  o r  t h e  r e c e i v e r ,  as t h e  case  might 

be,  t o  e f f e c t  a s a l e  of t h e  s e c u r i t y  s u b j e c t s  i n  

accordance w i t h  r u l e s  t o  be p r e s c r i b e d  i n  o r  under the 

l e g i s l a t i o n .  These r u l e s  might p rov ide  f o r  in t ima t ion  

of t h e  proposed s a l e  being g iven ,  a t  l e a s t  seven days 

p r i o r  t o  t h e  d a t e  of s a l e ,  t o  t h e  d e b t o r  and a l l  o the r  

p a r t i e s  appear ing  from t h e  r e g i s t e r  o r  from t h e  Reg i s t e r  

o f  Companies (e .g .  i n  r e s p e c t  of f l o a t i n g  cha rges )  t o  



have an i n t e r e s t  i n  the  s e c u r i t y  s u b j e c t s  whether p r i o r ,  

p a r i  p a s s u  o r  postponed i n  r e l a t i o n  T O  t h e  i n t e r e s t  

of t h e  s e l l i n g  c r e d i t o r  o r  t h e  r e c e i v e r  a p p o i n t e d  by 

h i m .  There would be an e x c e p t i o n  t o  t h a t  r u l e  where 

t h e  s u b j e c t s  of t h e  s e c u r i t y  were p e r i s h a b l e s ,  i n  which 

c a s e  i n t i m a t i o n  would be given if p r a c t i c a b l e  b u t  t h a t  

would n o t  be a p r e r e q u i s i t e  of t h e  s a l e .  The r u l e s  would 

p rov ide  g e n e r a l l y  t h a t  t he  duty  of t h e  c r e d i t o r  o r  t h e  

r e c e i v e r  would be t o  s e l l  a t  t h e  b e s t  p r i c e  t h a t  c o u l d  

r easonab ly  be o b t a i n e d ,  and might pe rmi t  v a r i o u s  methods 

of s a l e ,  i n c l u d i n g  sale by a u c t i o n  a t  t h e  p remises  of 

t h e  a u c t i o n e e r .  

Prohibition of disposal by debtor 

7 2 .  A f t e r  t h e  d e b t o r  had r ece ived  n o t i c e  of  an en fo rce -

ment c e r t i f i c a t e  o r  appointment o f  a r e c e i v e r ,  t h e  

s e c u r i t y  s u b j e c t s  would be under  t h e  c o n t r o l  of t h e  

c r e d i t o r  o r  t h e  r e c e i v e r  and i t  would be unlawful  f o r  

t h e  d e b t o r  t o  d i spose  of the  s e c u r i t y  s u b j e c t s  o r  any 

p a r t  t h e r e o f .  

Purchaser's t i t l e  

73. A bona f i d e  purchaser  f o r  v a l u e  of  t h e  s e c u r i t y  
p-


s u b j e c t s  would a c q u i r e  a l l  t h e  d e b t o r ' s  r i g h t s  t h e r e i n  

and t ake  t h e  s u b j e c t s  f r e e  of a l l  s e c u r i t y  i n t e r e s t s  

a f f e c t i n g  them. He would have no o b l i g a t i o n  t o  v e r i f y  

t h a t  t he  procedure  i n  r e l a t i o n  t o  t h e  enforcement n o t i c e  

o r  t h e  appointment of the  r e c e i v e r  o r  t h e  conduct  of 

the  s a l e  had been r e g u l a r .  



Application of proceeds of sale 


74. The c r e d i t o r  o r  r e c e i v e r  would throughout  t h e  

proceedings  r e q u i r e  t o  take  cognisance of t h e  r i g h t s  

and i n t e r e s t s  o f  o t h e r  persons i n  t h e  s e c u r i t y  s u b j e c t s  

and would be under  o b l i g a t i o n  t o  apply  t h e  proceeds of 

s a l e  (1) i n  payment of t h e  expenses i n c u r r e d  i n  r e s p e c t  

o f  t h e  enfgrcement  and s a l e  p roceed ings ,  and ( 2 )  i n  

s a t i s f a c t i o n  o f  t h e  claim of t h e  c r e d i t o r  e n f o r c i n g  h i s  

s e c u r i t y  and t h e  c la ims  of t h e  h o l d e r s  of  p r i o r ,  pa r i  
p a s s u  and postponed s e c u r i t i e s  i n  accordance wi th  t h e i r  

r e s p e c t i v e  p r i o r i t i e s ,  and t o  account  t o  t h e  deb to r  f o r  

any s u r p l u s .  

Proceeds of security subjects previously sold 

7 5 .  If t h e  s e c u r i t y  s u b j e c t s  o r  p a r t  o f  them had a l r eady  

been s o l d  b e f o r e  enforcement proceedings  were commenced 

and t h e  p roceeds  were included w i t h i n  t h e  s e c u r i t y ,  t h e  

c r e d i t o r  o r  t h e  r e c e i v e r  would have no power t o  recover  

proceeds  from t h e  debtor  o r  o t h e r  h o l d e r  o f  t h e  proceeds 

u n l e s s  t h e s e  were v o l u n t a r i l y  p a i d  over  by t h e  ho lde r .  

Any d i s p u t e  as t o  t h e  proceeds a v a i l a b l e  t o  t h e  c r e d i t o r  

o r  r e c e i v e r  would r e q u i r e  t o  be determined by t h e  c o u r t .  

Adjudication 


76. Where t h e  s e c u r i t y  s u b j e c t s  o r  any p a r t  of them 

c o u l d  n o t  be s o l d ,  o r  could no t  be s o l d  a t  a reasonable  

p r i c e ,  t h e  e n f o r c i n g  c r e d i t o r  could have t h e  s u b j e c t s  

adjudged t o  him a t  a va lue  determined by t h e  c o u r t .  

The proceedings  f o r  having t h e  s u b j e c t s  s o  adjudged t o  

t h e  c r e d i t o r  would r e q u i r e  i n t i m a t i o n  t o  a l l  i n t e r e s t e d  

p a r t i e s ,  who would be e n t i t l e d  t o  make r e p r e s e n t a t i o n s  

t o  t h e  c o u r t .  



Discharge 


77.  On complet ion of h i s  d u t i e s  t h e  r e c e i v e r  could  f i l e  

wi th  t h e  keeper  of t h e  r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  

a  n o t i c e  of  d i s c h a r g e  by the  c r e d i t o r  who appo in ted  him. 

1f t he  en fo rc ing  c r e d i t o r  had r ecovered  t h e  amount of 

h i s  debt  i n  f u l l ,  he would be o b l i g e d ,  i f  s o  r e q u e s t e d  

by t h e  d e b t o r ,  t o  transmit t o  t h e  d e b t o r  a n o t i c e  of 

d i scha rge  of  t h e  c r e d i t o r ' s  s e c u r i t y  i n t e r e s t .  

The role of the courts 


78. Although t h e  procedure f o r  enforcement of a f i l e d  

s e c u r i t y  i n t e r e s t  could  i n  many c a s e s  be c a r r i e d  o u t  

wi thout  i n t e r v e n t i o n  by t h e  c o u r t s  t h e r e  would be c e r t a i n  

c i rcumstances  i n  which r e s o r t  t o  t h e  c o u r t s  might be 

necessary  o r  might be made v o l u n t a r i l y  by t h e  p a r t i e s  

concerned. Resor t  t o  t h e  c o u r t  would be r e q u i r e d ,  f o r  

example, where a c r e d i t o r  (no r e c e i v e r  having been 

appoin ted)  sought t o  t ake  p o s s e s s i o n  of t h e  s e c u r i t y  

s u b j e c t s ,  o r  where i s s u e s  as t o  t h e  r i g h t  t o  proceeds  

a r o s e ,  o r  where t h e  c r e d i t o r  sought  t o  have t h e  s e c u r i t y  

s u b j e c t s  adjudged t o  him. Moreover, i t  would be competent 

f o r  the  c r e b i t o r  o r  t h e  r e c e i v e r  o r  any i n t e r e s t e d  p a r t y  

t o  o b t a i n  a d e c i s i o n  of the  c o u r t  on i s s u e s  such as t h e  

v a l i d i t y  o f  an enforcement c e r t i f i c a t e  o r  t h e  appointment 

of a r e c e i v e r ,  t h e  procedure on s a l e ,  t h e  de te rmina t ion  

of p r i o r i t i e s  o r  o t h e r  i s s u e s  a r i s i n g  ou t  of  t h e  p r o c e s s  

of enforcement.  We sugges t  t h a t  any c o u r t  a c t i o n  on 

ma t t e r s  a r i s i n g  from t h e  enforcement proceedings  should  

be determined by way of  summary a p p l i c a t i o n  t o  t h e  s h e r i f f  

cour t  r a t h e r  than by i n t e r d i c t  o r  o t h e r  p rocess .  



79.  We shou ld  a l s o  make i t  c l e a r  t h a t  t h e  s p e c i a l  

procedure f o r  enforcement o u t l i n e d  above, a l though i t  

would normally be adopted by a c r e d i t o r  f o r  reasons  of 

speed and economy, would n o t  p rec lude  t h e  c r e d i t o r  from 

e n f o r c i n g  t h e  d e b t o r ' s  o b l i g a t i o n  by t h e  normal c o u r t  

p r o c e s s  o f  o b t a i n i n g  dec ree  and execu t ing  appropr i a t e  

d i l i g e n c e  the reon .  

E. ASSIGNATION OF FILED SECURITY INTEREST 


80. The h o l d e r  of  a f i l e d  s e c u r i t y  i n t e r e s t  may wish 

t o  a s s i g n  i t  t o  ano the r  person .  A r t i c l e  9 makes p rov i s ion  

f o r  t h i s  as f o l l o w s  -
" I f  a secured  p a r t y  a s s i g n s  a p e r f e c t e d  s e c u r i t y  
i n t e r e s t ,  no f i l i n g  under  t h i s  A r t i c l e  is  requ i red  
i n  . o r d e r  t o  cont inue  t h e  p e r f e c t e d  s t a t u s  of t h e  
s e c u r i t y  i n t e r e s t  a g a i n s t  c r e d i l o r s  of and 
t r a n s f e r e e s  from the  o r i g i n a l  deb to r .  If 

T h i s  p r o v i s i o n  g i v e s  p r o t e c t i o n  only a g a i n s t  persons 

d e r i v i n g  r i g h t  from the  o r i g i n a l  d e b t o r  and no t  a g a i n s t  

t h e  c r e d i t o r s  o f ,  o r  o t h e r  pe r sons  d e r i v i n g  r i g h t  from, 

t h e  a s s i g n o r .  The ass ignee  w i l l  a l s o  wish t o  be p ro tec ted  

a g a i n s t  t h e s e  persons.  I f  A ,  t h e  ho lde r  of  a f i l e d  

s e c u r i t y  i n t e r e s t  i n  the  moveable p rope r ty  of  X ,  a s s i g n s  

t h a t  i n t e r e s t  t o  B ,  B w i l l  wish t o  be safeguarded a g a i n s t  

t h e  c r e d i t o r s  o f  both  A and X .  A p r o v i s i o n  ak in  t o  t h a t  

of  A r t i c l e  9 would p r o t e c t  B a g a i n s t  X ' s  c r e d i t o r s ,  and 

t h e  q u e s t i o n  t h a t  remains is  how B should ob ta in  

p r o t e c t i o n  a g a i n s t  A ' s  c r e d i t o r s .  

81. The p o s i t i o n  i s  complicated by t h e  f a c t  t h a t  t he  

a s s i g n a t i o n  by A t o  B may be an o u t r i g h t  s a l e  of the  

s e c u r i t y  i n t e r e s t  o r  may i t s e l f  be a t r a n s f e r  i n  s e c u r i t y .  



Where t h e  a s s i g n a t i o n  by A t o  B i s  an a s s i g n a t i o n  of 

X ' s  book d e b t s  t h e  d i s t i n c t i o n  is n o t  m a t e r i a l ,  because 

we have recommended t h a t  o u r  scheme should  a p p l y  t o  s a l e s  

a s  w e l l  as t o  t r a n s f e r s  i n  s e c u r i t y  of book d e b t s .  

Accordingly,  i n  a c a s e  where A a s s i g n s  X ' s  book d e b t s  

t o  B ,  whether i n  s e c u r i t y  o r  on s a l e ,  i t  w i l l  be n e c e s s a r y  

f o r  B t o  f i l e  a new f i n a n c i n g  s t a t e m e n t  showing A as 

the  d e b t o r  and t h e  book d e b t s  of X as t h e  s e c u r i t y  

s u b j e c t s .  There would t h u s  b e  a new independent  e n t r y  

i n  t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  d i s c l o s i n g  t h e  

a s s i g n a t i o n  g ran ted  by A. We recommend that  i n  any such 

case the  o r i g i n a l  f i n a n c i n g  s t a t e m e n t  showing X as t h e  

debtor  and A as t h e  c r e d i t o r  shou ld  be c r o s s - r e f e r e n c e d  

wi th  the  s ta tement  showing A as t h e  d e b t o r  and B as t h e  

c r e d i t o r .  A person  i n t e r e s t e d  i n  t h e  f a c t  t h a t  X had 

c r e a t e d  a s e c u r i t y  i n t e r e s t  i n  f avour  o f  A might a l s o  

be i n t e r e s t e d  t o  know t h a t  A had a s s igned  t h a t  i n t e r e s t  

t o  B .  Moreover, where t h e  e f f e c t i v e  5-year  p e r i o d  f o r  

the  s e c u r i t y  g r a n t e d  by X t o  A i s  about  t o  e x p i r e ,  i t  

would be d e s i r a b l e  t h a t  t h e  k e e p e r  of t h e  r e g i s t e r  o f  

s e c u r i t y  i n t e r e s t s  should  n o t i f y  both  A and B.  

82.  I n  a case where t h e  a s s i g n a t i o n  by A t o  B r e l a t e s  

t o  s e c u r i t y  s u b j e c t s  belonging t o  X o t h e r  t h a n  book d e b t s ,  

t he  procedure desc r ibed  i n  t h e  preceding  paragraph would 

be followed where t h e  a s s i g n a t i o n  i s  a t r a n s f e r  i n  

s e c u r i t y .  Where, however, t h e  a s s i g n a t i o n  e f f e c t s  a 

s a l e  of the  s e c u r i t y  i n t e r e s t ,  t h e  a p p r o p r i a t e  procedure  

would be f o r  B t o  f i l e  a s t a t emen t  amending t h e  o r i g i n a l  

f inanc ing  s ta tement  by s u b s t i t u t i n g  h imse l f  f o r  A as 

the  c r e d i t o r  i n  the  f i l e d  s e c u r i t y  i n t e r e s t .  The r e g i s t e r  



of s e c u r i t y  i n t e r e s t s  would t h u s  be k e p t  up t o  da te  and, 

when t h e  e f f e c t i v e  pe r iod  f o r  the  s e c u r i t y  i n t e r e s t  w a s  

about  t o  e x p i r e ,  t he  keeper  of  the  r e g i s t e r  would n o t i f y  

on ly  B t o  t h a t  e f f e c t .  

83. I n  any of  t h e  cases  above d e s c r i b e d  i t  would c l e a r l y  

be t o  t h e  advantage of t h e  a s s i g n e e  ( B ) ,  whether t h e  

a s s i g n a t i o n  i n  h i s  favour  implements a t r a n s f e r  i n  

s e c u r i t y  o r  a s a l e ,  t o  f i l e  wi thou t  de lay  t h e  f inanc ing  

s t a t e m e n t  showing the  new s e c u r i t y  i n t e r e s t  o r  ( a s  the 

c a s e  may b e )  t h e  amending s t a t emen t .  The da te  of f i l i n g  

would r e g u l a t e  h i s  p r i o r i t y  i n  a compe t i t i on  with o t h e r  

p e r s o n s  d e r i v i n g  r i g h t  from A.  But an ass ignee  might 

n e v e r t h e l e s s  n e g l e c t  t o  f i l e  t imeously and i t  i s  i n  t h e  

p u b l i c  i n t e r e s t  t h a t  the  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  

shou ld  be k e p t  up t o  d a t e .  We have a l r e a d y  recommended 

( i n  paragraph 55)  t h a t  i n  o r d e r  t o  be e f f e c t i v e  the  f i l i n g  

of a f i n a n c i n g  s ta tement  must t ake  p l a c e  w i t h i n  2 1  days 

a f t e r  t h e  execu t ion  by t h e  d e b t o r  of t h e  s e c u r i t y  agree- 

ment,  s u b j e c t  t o  p rov i s ion  f o r  an e x t e n s i o n  of time by 

t h e  c o u r t .  We recommend t h a t  f i l i n g  should l ikewise  

be o f  no e f f e c t  except  wi th  l eave  of t h e  cour t  where 

t h e r e  i s  an a s s i g n a t i o n  i n  s e c u r i t y  of  an e x i s t i n g  

s e c u r i t y  i n t e r e s t  ( o r  an a s s i g n a t i o n  on s a l e  of book 

d e b t s ) ,  and t h e  ass ignee  f a i l s  t o  f i l e  a f inanc ing  s t a t e -  

ment w i t h i n  2 1  days of t h e  d a t e  of execut ion  of t h e  

a s s i g n a t i o n .  On the  o t h e r  hand, where t h e  a s s i g n a t i o n  

e f f e c t s  a s a l e  of an e x i s t i n g  f i l e d  s e c u r i t y  i n t e r e s t  

i n  moveable p rope r ty  o t h e r  than book d e b t s ,  f i l i n g  a f t e r  

t h e  e x p i r y  of t h e  2 1  day p e r i o d  would n o t  be incompetent. 



84. The holder  of a f i l e d  s e c u r i t y  i n t e r e s t  may become 

i n s o l v e n t  with t h e  consequence t h a t  h i s  e s t a t e  i s  seques-

t r a t e d  o r ,  if the  h o l d e r  i s  a r e g i s t e r e d  company, 

l i q u i d a t i o n  o r  r e c e i v e r s h i p  e n s u e s .  There shou ld ,  we 

t h i n k ,  be p rov i s ion  f o r  a t r u s t e e  i n  s e q u e s t r a t i o n  o r  

l i q u i d a t o r  o r  a  r e c e i v e r  appo in ted  under  a f l o a t i n g  charge  

t o  f i l e  p a r t i c u l a r s  of h i s  appoin tment  i n  a s e p a r a t e  

s e c t i o n  of the  r e g i s t e r  of s e c u r i t y  i n t e r e s t s .  That  

f i l i n g  would p e r f e c t  t h e  t i t l e  of  t h e  t r u s t e e ,  l i q u i d a t o r  

o r  r e c e i v e r ,  and t h e  d a t e  of f i l i n g  would t h e r e f o r e  be 

m a t e r i a l  i f  the  t r u s t e e ,  l i q u i d a t o r  o r  r e c e i v e r  should  

f i n d  himself  i n  compe t i t i on  w i t h  an a s s i g n e e  from t h e  

i n s o l v e n t  holder  of t h e  s e c u r i t y  i n t e r e s t .  

85. I t  i s  c l e a r  t h a t  t h e  f i l i n g  of a f i n a n c i n g  s t a t e m e n t  

i n  r e s p e c t  of a s e c u r i t y  i n t e r e s t  i n  book d e b t s ,  whether  

the  s ta tement  of t h e  o r i g i n a l  acqu i - r e r  o f  t h e  s e c u r i t y  

i n t e r e s t  o r  t h a t  of  any subsequent  a s s i g n e e ,  w i l l  n o t  

c o n s t i t u t e  e f f e c t i v e  n o t i c e  t o  t h e  v a r i o u s  d e b t o r s  i n  

t h e  book-debts of t h e  changed i d e n t i t y  o f  t h e i r  c r e d i t o r .  

A r t i c l e  9 c a t e r s  f o r  t h i s  by p r o v i d i n g  -

"The account d e b t o r  i s  a u t h o r i s e d  t o  pay t h e  a s s i g n o r  
u n t i l  t he  account  deb to r  r e c e i v e s  n o t i f i c a t i o n  t h a t  
t he  amount due o r  t o  become due h a s  been a s s i g n e d  and 
t h a t  payment i s  t o  be made t o  t h e  a s s i g n e e .  A 
n o t i f i c a t i o n  which does n o t  r e a s o n a b l y  i d e n t i f y  
t h e  r i g h t s  a s s igned  i s  i n e f f e c t i v e .  I f  r eques ted  by 
t h e  account d e b t o r ,  t h e  a s s i g n e e  must seasonably  
f u r n i s h  reasonable  proof t h a t  t h e  assignment  has  
been made and u n l e s s  Fe does s o  t h e  account  d e b t o r  
may pay the a s s i g n o r .  " 

We recommend the  i n c o r p o r a t i o n  of a l i k e  p r o v i s i o n  i n  ou r  

proposed scheme. N o t i f i c a t i o n  t o  t h e  d e b t o r s  i n  t h e  



book d e b t s  would have no l e g a l  e f f e c t  beyond r e q u i r i n g  

t h e m  t o  make payment of t h e  deb t s  t o  t h e  a s s ignee .  The 

a s s i g n e e  would r e q u i r e  t o  f i l e  an a p p r o p r i a t e  s t a t emen t  

i n  t h e  r e g i s t e r  of  s e c u r i t y  i n t e r e s t s  i n  o r d e r  t o  p r o t e c t  

h imsel f  a g a i n s t  competing c l a ims  t o  t h e  book d e b t s  such 

as t h o s e  o f  o t h e r  pu rchase r s  of t h e  d e b t s  o r  t h e  

a s s i g n o r ' s  t r u s t e e  i n  s e q u e s t r a t i o n .  Conversely,  f a i l u r e  

by an a s s i g n e e  t o  n o t i f y  t h e  book d e b t o r s  would n o t  i n  

any way a f f e c t  h i s  r i g h t  t o  c a l l  f o r  an account ing  f o r  

t h e  d e b t s  from t h e  a s s i g n o r ,  if he shou ld  con t inue  t o  

c o l l e c t  them, o r  from any o t h e r  person  having a r i g h t  

i n f e r i o r  t o  that o f  t h e  a s s ignee .  

86. None o f  t h e  foregoing  p roposa l s  would a f f e c t  i n  

any way t r a n s a c t i o n s  ( o t h e r  than  t h e  s a l e  of book d e b t s )  

which a r e  n o t  r e l a t e d  t o  t h e  c r e a t i o n  o r  a s s i g n a t i o n  

of s e c u r i t y  i n t e r e s t s .  If A a s s i g n s  ( a b s o l u t e l y )  t o  B 

h i s  r i g h t s  under  an executory  c o n t r a c t  and B t h e r e a f t e r  

a s s i g n s  t h e  r i g h t s  t o  C ,  B and C wo6ld each complete 

t i t l e  accord ing  t o  e x i s t i n g  l a w  and p r a c t i c e ,  t h a t  i s ,  

by i n t i m a t i o n  of t h e  a s s i g n a t i o n  t o  t h e  o t h e r  p a r t y  t o  

t h e  c o n t r a c t .  

F. 	TERMINATION OF FILED SECURITY INTEREST 

Discharge of secured obligation 

87. Fol lowing both  the  Crowther Report and A r t i c l e  9 

we have recommended1 t h a t  a f i l e d  f i n a n c i n g  s t a t emen t  

s h o u l d  be e f f e c t i v e  only f o r  a pe r iod  of  f i v e  y e a r s ,  

a l though  t h e  e f f e c t  of t h e  s ta tement  might be renewed 

f o r  s u c c e s s i v e  p e r i o d s  of f i v e  yea r s .  The reason f o r  

t h i s  l i m i t e d  d u r a t i o n  of e f f e c t  i s ,  o f  course ,  t h a t  

'see p a r a .  56 above. 



moveable property has  n o t  t h e  c e r t a i n t y  and permanency 

of h e r i t a b l e  proper ty .  I n c o r p o r e a l  moveable p r o p e r t y  

such as debts  w i l l  i n  g e n e r a l  be e x t i n g u i s h e d  by payment 

o r ,  i f  not  pa id ,  w i l l  become w o r t h l e s s ,  and c o r p o r e a l  

moveable property may be l o s t  o r  d e s t r o y e d  o r  have a 

l i m i t e d  l i fe -span .  I f  f i n a n c i n g  s t a t e m e n t s  remained 

e f f e c t i v e  f o r  any un l imi t ed  o r  l e n g t h y  p e r i o d  they would 

o f t e n  become a s s o c i a t e d  w i t h  s e c u r i t y  s u b j e c t s  t h a t  no 

l o n g e r  e x i s t e d  o r  had become v a l u e l e s s .  

88. I n  many cases ,  however, a s e c u r e d  o b l i g a t i o n  would 

be ex t ingu i shed  by payment o r  i n  some o t h e r  way whi le  

t h e  f inanc ing  s ta tement  w a s  c u r r e n t  and t h e  s e c u r i t y  

s u b j e c t s  remained i n  be ing .  There  must be p r o v i s i o n  

t o  ensure  t h a t  i n  t h e s e  c i r c u m s t a n c e s  t h e  s e c u r i t y  

s u b j e c t s  a r e  no longer  a f f e c t e d  by t h e  s e c u r i t y  i n t e r e s t .  

Accordingly,  we recommend t h a t  when t h e r e  i s  no out-

s t a n d i n g  secured o b l i g a t i o n  e x i g i b l e  by t h e  c r e d i t o r  

i n  a s e c u r i t y  i n t e r e s t  and no o b l i g a t i o n  upon him t o  

make f u r t h e r  advances o r  o t h e r w i s e  g i v e  va lue  t o  t h e  

d e b t o r ,  the  c r e d i t o r  must on w r i t t e n  demand by t h e  d e b t o r  

f u r n i s h  him w i t h  a n o t i c e  of d i s c h a r g e  i n  a p r e s c r i b e d  

form duly  signed by the  c r e d i t o r .  The n o t i c e  would s t a t e  

t h a t  t h e  c r e d i t o r  no l o n g e r  c l a imed  a s e c u r i t y  i n t e r e s t  

under  t h e  r e l a t i v e  f i n a n c i n g  s t a t e m e n t  (which would be 

i d e n t i f i e d  by i t s  f i l e  number). Where a c r e d i t o r  r e f u s e d  

t o  f u r n i s h  o r  delayed i n  f u r n i s h i n g  a n o t i c e  of  d i s c h a r g e ,  

t h e  deb to r  (and i n  t h i s  c o n t e x t  we would i n c l u d e  i n  t h a t  

expression any guarantor  o r  c a u t i o n e r )  shou ld  be e n t i t l e d  

t o  apply t o  the cour t  f o r  a j u d i c i a l  d i s c h a r g e  of t h e  

s e c u r i t y  i n t e r e s t .  The c o u r t ,  i f  i t  though t  f i t ,  might 

g r a n t  a discharge on such terms as i t  mi3ht  dec ide .  



89.  A f t e r  a n o t i c e  of d i scha rge  had been d e l i v e r e d  t o  

t h e  d e b t o r  he could  p r e s e n t  i t  t o  t h e  keepe r  of t h e  

r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  f o r  f i l i n g  i n  t h e  r e g i s t e r .  

The keeper  would then  . f i l e  t h e  n o t i c e  i n  t h e  r e g i s t e r  

Snd n o t e  i t  i n  t h e  index. The deb to r  wouid be e n t i t l e d  

t o  submit  t o  the keeper  an a d d i t i o n a l  copy of t h e  n o t i c e  

of d i s c h a r g e  which t h e  keeper  would stamp t o  show t h e  

d a t e  o f  r e c e i p t  and r e t u r n  t o  the  debtor .  

90. A d e b t o r  would u s u a l l y  wish t o  f i l e  a n o t i c e  of 

d i s c h a r g e  i n  o r d e r  t o  inform i n t e r e s t e d  pe r sons  t h a t  

moveable p r o p e r t y  belonging t o  him w a s  no l o n g e r  burdened 

w i t h  a s e c u r i t y  i n t e r e s t .  There shou ld ,  however, be 

no  requi rement  upon a  debtor  t o  f i l e  a n o t i c e  of 

d i s c h a r g e ,  and f a i l u r e  t o  f i l e  a n o t i c e  shou ld  no t  i n  

any w a y  a f f e c t  i t s  v a l i d i t y  i n  a q u e s t i o n  between t h e  

c r e d i t o r  g r a n t i n g  t h e  n o t i c e  of d ischarge  and t h e  d e b t o r .  

The d e b t o r  would, however, be exposed t o  the  r i s k  of 

f r a u d u l e n t  d e a l i n g s  by t h e  c r e d i t o r  u n t i l  t h e  n o t i c e  

of d i s c h a r g e  had  been f i l e d  o r  ( a s  t h e  c a s e  might b e )  

t h e  f i n a n c i n g  s t a t emen t  r e l a t i n g  t o  t h e  s e c u r i t y  i n t e r e s t  

t h a t  w a s  t h e  s u b j e c t  of t h e  n o t i c e  l a p s e d  on t h e  e x p i r y  

o f  t h e  r e l e v a n t  f ive-year  pe r iod .  

91. The pr imary  f u n c t i o n  of t h e  n o t i c e  o f  d i scha rge  

would be  t o  d i sburden ,  and give n o t i c e  of  t h e  disburden-

ment o f ,  moveable proper ty  from a s e c u r i t y  i n t e r e s t .  

Q u i t e  a p a r t  from t h i s  n o t i c e  of d i scha rge ,  t h e  deb to r  

might  wish t o  o b t a i n  a personal  d i scha rge  of t h e  

o b l i g a t i a o n  i n  r e s p e c t  of which t h e  s e c u r i t ~ i n t e r e s t  

w a s  c r e a t e d .  We do not  th ink  it  necessary  t o  p r e s c r i b e  

any form o f  d i scha rge  i n  t h i s  r e s p e c t .  The form of a 



p e r s o n a l  d i scha rge  - as opposed t o  the form of  t h e  n o t i c e  

of d i s c h a r g e  f i l e d  i n  t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  -
would be e s s e n t i a l l y  a m a t t e r  f o r  t h e  secured  c r e d i t o r  

a d  t h e  debtor .  They might f i n d  i t  convenient  s imply  

r o  endorse  a d ischarge  on t h e  o r i g i n a l  s e c u r i t y  agreement .  

Re lease  of  security subjects or part thereof 
from a security in te res t  

92. It  would always be open t o  t h e  c r e d i t o r  i n  a s e c u r i t y  

i n t e r e s t  and the  d e b t o r  t o  a g r e e  t h a t  t h e  whole o r  some 

p a r t  of the  s e c u r i t y  s u b j e c t s  shou ld  be d isburdened of 

t h e  s e c u r i t y  i n t e r e s t .  Accordingly ,  we recommend t h a t  

t h e r e  should  be a p r e s c r i b e d  form of n o t i c e  whereby 

(wi tnou t  p re jud ice  t o  any o u t s t a n d i n g  pe r sona l  o b l i g a t i o n  

of the  d e b t o r )  a secured  c r e d i t o r  may r e l e a s e  from t h e  

s e c u r i t y  i n t e r e s t  t h e  whole o r  a p a r t  of t h e  s e c u r i t y  

s u b j e c t s  as desc r ibed  i n  the  r e l a t i v e  f i n a n c i n g  s t a t e m e n t .  

I t  would be necessary  f o r  the  n o t i c e  of r e l e a s e  t o  c o n t a i n  

an adequate  d e s c r i p t i o n  of t h e  p r o p e r t y  t o  be r e l e a s e d  

b u t  i d e n t i f i c a t i o n  of p a r t i c u l a r  a s s e t s ,  whi le  a p p r o p r i a t e  

i n  the  c a s e  of r e l e a s e  of equipment,  might be l e s s  approp- 

r i a t e  f o r  r e l e a s e  of  inven to ry .  I n  t h e  case  of i n v e n t o r y  

i t  should  s u f f i c e  f o r  the  n o t i c e  of r e l e a s e  t o  c o n t a i n  

a  d e s c r i p t i o n  of t h e  ca t egory  of a s s e t s  t o  be r e l e a s e d ,  

as f o r  example, all t h e  c a r s  o r  a l l  t h e  new c a r s  i n  a 

s p e c i f i e d  showroom. The recommendations t h a t  we have 

made i n  t h e  context  o f  a n o t i c e  of  d i scha rge  r e l a t i n g  

t o  t h e  s i g n a t u r e  of  a n o t i c e  by t h e  c r e d i t o r  and t h e  

duty upon the  keeper of the  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  

should a l s o  apply i n  r e l a t i o n  t o  a n o t i c e  of  r e l e a s e .  



L a p s e  o f  a f inanc ing  s t a t e m e n t  

93. I t  is  ner:essary t o  cons ider  t h e  consequences of 

t h e  l a p s e  o f  a f i n a n c i n g  s ta tement ,  t h a t  i s ,  t h e  e x p i r y  

of t h e  f i v e - y e a r  p e r i o d  f o r  which t h e  s t a t emen t  endures  

w i t h o u t  t h e  f i l i n g  of  a n o t i c e  of d i s c h a r g e  o r  a renewal 

s t a t e m e n t .  F a i l u r e  t o  f i l e  a renewal s t a t emen t  might 

r e s u l t  from o v e r s i g h t .  I n  order  t o  minimise t h e  r i s k  

o f  o v e r s i g h t  we sugges t  t h a t  i t  should  be t h e  p r a c t i c e  

o f  t h e  keepe r  o f  t h e  r e g i s t e r ,  b u t  n o t  o b l i g a t o r y  upon 

him, t o  n o t i f y  t h e  c r e d i t o r  i n  a f i l e d  s e c u r i t y i n t e r e s t  

o f  t h e  d a t e  o f  e x p i r y  of the  f ive -yea r  p e r i o d  a t  l e a s t  

30 days b e f o r e  t h a t  da te .  Never the le s s ,  we c o n s i d e r  

t h a t  i t  would be  unduly harsh t o  deny any r e d r e s s  t o  

a c r e d i t o r  whose f inanc ing  s tatement  h a s  i n a d v e r t e n t l y  

l a p s e d .  We would propose t h a t  t h e  c r e d i t o r  should  be 

e n t i t l e d  t o  f i l e  a renewal s ta tement  on a p p l i c a t i o n  t o  

t h e  keepe r  o f  t h e  r e g i s t e r  of s e c u r i t y  i n t e r e s t s  w i t h i n  

t h e  p e r i o d  of  s i x  months from the  d a t e  of  t h e  l a p s e .  

A p p l i c a t i o n  t o  t h e  c o u r t  would be unnecessary ,  b u t  no 

a p p l i c a t i o n  f o r  renewal would be e n t e r t a i n e d  a f t e r  t he  

e x p i r y  of  t h e  p e r i o d  of s i x  months save  w i t h  t h e  l eave  

o f  t h e  c o u r t .  

94. A f t e r  t h e  submission t o  the  keeper  of  t h e  r e g i s t e r  

o f  s e c u r i t y  i n t e r e s t s  of a competent a p p l i c a t i o n  f o r  

f i l i n g  of  a renewal  s t a t emen t ,  the l a p s e d  f i n a n c i n g  s t a t e -  

ment would be  deemed t o  have been con t inuous ly  e f f e c t i v e  

from t h e  d a t e  of t h e  o r i g i n a l  f i l i n g  s u b j e c t ,  however, 

'we have recommended i n  paragraph 56 t h a t  i t  should  be 
p e r m i s s i b l e  t o  f i l e  a renewal s t a t e m e n t  w i t h i n  t h e  
30 days  immediately preceding t h e  e x p i r a t i o n  of t h e  
r e l e v a n t  f ive-year  per iod .  



t o  t h e  i m p o r t a n t  q u a l i f i c a t i o n  t h a t  any i n t e r e s t s  a c q u i r e d  

i n  o r  s e c u r i t i e s  c r e a t e d  over t h e  s e c u r i t y  s u b j e c t s ,  

o r  any p r e f e r e n c e s  i n  the  s u b j e c t s  o b t a i n e d  by t h e  use  

of d i l i g e n c e ,  dur ing  t h e  p e r i o d  between t h e  l a p s e  of 

t h e  f i n a n c i n g  s ta tement  and t h e  f i l i n g  of  t h e  renewal  

s t a t e m e n t  s h o u l d  no t  be adve r se ly  a f f e c t e d  by t h e  f i l i n g  

of  t h e  renewal  s t a t emen t .  " S e c u r i t i e s "  i n  t h i s  c o n t e x t  

would i n c l u d e  any f l o a t i n g  charge which,  a l t h o u g h  i t  

had n o t  a t t a c h e d  t o  t h e  p rope r ty  of  t h e  d e b t o r  company 

concerned ,  c o n t a i n e d  p rov i s ions  p r o h i b i t i n g  o r  r e s t r i c t i n g  

t h e  c r e a t i o n  of any f i x e d  s e c u r i t y  having  p r i o r i t y  o v e r ,  

o r  r ank ing  p a r i  passu wi th ,  t h e  f l o a t i n g  cha rge .  The 

c r e d i t o r  f i l i n g  the  renewal s t a t e m e n t  would, however, 

r e g a i n  h i s  p r i o r i t y  i n  a ques t ion  w i t h  c r e d i t o r s  whose 

s e c u r i t y  i n t e r e s t s  were postponed t o  t h e  renewed i n t e r e s t  

b e f o r e  t h e  l a p s e  of the  f i n a n c i n g  s t a t e m e n t  r e l a t i n g  

t o  t h a t  i n t e r e s t .  This  would be s u b j e c t  t o  t h e  

q u a l i f i c a t i o n  t h a t  if i n  the  p e r i o d  between t h e  l a p s e  

of a f i n a n c i n g  s ta tement  and t h e  i n t i m a t i o n  o f  i t s  

subsequent  renewal t o  any such postponed c r e d i t o r ,  an 

advance o r  f u r t h e r  advance w a s  v o l u n t a r i l y  made by t h a t  

c r e d i t o r ,  he should be p r e f e r r e d  i n  r e s p e c t  of  t h a t  

advance t o  t h e  c r e d i t o r  who had a l lowed h i s  s e c u r i t y  

'see Companies ( F l o a t i n g  Charges and R e c e i v e r s )  ( S c o t l a n d )  
Act 1972 ,  s e c t i o n  5(1). 



i n t e r e s t  t o  l a p s e  Renewal of a l a p s e d  f inanc ing  

s t a t e m e n t  shou ld  become incompetent a f t e r  t h e  e s t a t e  

o f  t h e  d e b t o r  i s  seques t r a t ed  o r ,  i n  t h e  c a s e  o f  a  debtor  

which i s  an incorpora ted  company, winding up proceedings  

a r e  commenced. We s o  recommend. 

95. Where a secured  c r e d i t o r  had a l lowed  h i s  s e c u r i t y  

i n t e r e s t  t o  l a p s e ,  t h e  r e s t o r a t i o n  of h i s  p o s i t i o n  ( s u b j e c t  

t o  t h e  q u a l i f i c a t i o n s  a l ready n o t e d )  by renewal  i n  the  

' ~ o m ~ l i c a t e ds i t u a t i o n s  could r e s u l t  where t h r e e  o r  more 
secured  c r e d i t o r s  a r e  involved.  A p o s s i b l e  case  i s  
t h a t  a s e c u r i t y  i n t e r e s t  f i l e d  by A h a s  l a p s e d ,  t h a t  
a s e c u r i t y  i n t e r e s t  has  been f i l e d  by B subsequent  t o  
t h e  f i l i n g  of  A ' s  i n t e r e s t  b u t  b e f o r e  i t s  l a p s e ,  and 
t h a t  C h a s  f i l e d  a s e c u r i t y  i n t e r e s t  a f t e r  t h e  l apse  
of A ' s  i n t e r e s t  ( t h a t  i s ,  C had no n o t i c e  of A ' s  
i n t e r e s t ) .  If A a p p l i e s  f o r  t h e  f i l i n g  o f  a renewal 
s t a t e m e n t  w i t h i n  the  permi t ted  p e r i o d  o f  s i x  months 
a f t e r  t h e  l a p s e  of h i s  i n t e r e s t ,  t h e  r e s u l t  t h a t  should 
fo l low from t h e  a p p l i c a t i o n  of t h e  p r i n c i p l e  recommended 
by u s  i s  as f o l l o w s  -

Where t h e  a v a i l a b l e  fund d i d  n o t  exceed t h e  amount 
o f  B ' s  secured  debt A would have p r i o r i t y  f o r  h i s  
p r e v i o u s l y  secured debt  over  B and C t o  t h e  e x t e n t  
of  a sum equal  t o  B ' s  secured d e b t  l e s s  any advances 
v o l u n t a r i l y  made by B dur ing  t h e  i n t e r v a l  between 
t h e  l a p s e  o f  A ' s  s e c u r i t y  i n t e r e s t  and i t s  renewal. 
( C  i s  postponed t o  B t o  t h e  e x t e n t  o f  B ' s  secured 
d e b t ,  s o  it is  immaterial  t o  him whether  a sum not  
exceeding  t h a t  debt i s  p a i d  t o  B o r  A . )  I n  the  
e v e n t  o f  t h e  a v a i l a b l e  fund exceeding  t h e  amount 
o f  B ' s  s ecu red  debt ,  m a t t e r s  would be s o  ad jus t ed  
t h a t  n e i t h e r  B nor C would be p r e j u d i c e d  by the 
renewal  of A ' s  secured i n t e r e s t .  T h i s  cou ld  r e s u l t  
i n  a r e d u c t i o n  of the amount p a i d  t o  A.  



manner i n d i c a t e d  would, as a l r e a d y  no ted ,  n o t  be f u l l y  

e f f e c t i v e  i n  a q u e s t i o n  wi th  any o t h e r  c r e d i t o r  having  

a f i l e d  s e c u r i t y  i n t e r e s t  which w a s  o r i g i n a l l y  pos tponed 

t o  t h e  renewed s e c u r i t y  i n t e r e s t  u n t i l  i n t i m a t i o n  of 

t h e  renewal had been made t o  t h e  postponed c r e d i t o r .  

The c r e d i t o r  whose i n t e r e s t  had been renewed migh t ,  if 

he s o  wished,  a l s o  g ive  n o t i c e  of t h e  renewal  i n  

accordance w i t h  paragraph 61(5) of t h i s  Report  t o  any 

c r e d i t o r  who had f i l e d  a s e c u r i t y  i n t e r e s t  i n  t h e  p e r i o d  

between t h e  l a p s e  of t h e  i n t e r e s t  which had been renewed 

and the  d a t e  o f  i ts  renewal.  

n of documents after discharge 
- - - - -, - ------ --' security 

96. It would be imprac t i cab le  and u n p r o f i t a b l e  t o  r e q u i r e  

the  keepe r  of  t h e  r e g i s t e r  of  s e c u r i t y  i n t e r e s t s  t o  r e t a i n  

i n d e f i n i t e l y  a f i l e d  f i n a n c i n g  s t a t e m e n t  and any r e l a t e d  

documents a f t e r  t h e  d i scha rge  o f  t h e  s e c u r i t y  i n t e r e s t  

o r  the  r e l e a s e  of t h e  s e c u r i t y  s u b j e c t s  t o  which t h e  

f inanc ing  s t a t emen t  r e l a t e s  o r  a f t e r  t h e  l a p s e  o f  t h e  

s t a t emen t .  But i t  would be n e c e s s a r y  t h a t  t h e  k e e p e r  

should r e t a i n  t h e  s p e n t  f i n a n c i n g  s t a t emen t  and any 

r e l a t e d  documents f o r  t h e  p e r i o d  dur ing  which t h e r e  i s  

any reasonab le  l i k e l i h o o d  of renewal  of  the  s t a t e m e n t  

o r  the  occurrence  of any th ing  t h a t  might r e q u i r e  

r e fe rence  t o  t h e  c o n t e n t s  of t h e  s t a t e m e n t  o r  t h e  r e l a t e d  

documents. A r t i c l e  9 permi ts  a s p e n t  f i n a n c i n g  s t a t e m e n t  

and i t s  r e l a t e d  documents t o  be des t royed  immediately 

where t h e r e  is  a microfilm o r  o t h e r  photographic r e c o r d  

and i n  o t h e r  c a s e s  a f t e r  t h e  e x p i r y  of one y e a r  from 

the  l a p s e  of t h e  s ta tement  o r  (as  t h e  c a s e  may b e )  t h e  

f i l i n g  of a s t a t emen t  t e rmina t ing  t h e  s e c u r i t y  i n t e r e s t  



t o  which the  f inanc ing  statement r e l a t e s .  The period 

of  one year may be su f f i c i en t ly  long,  but we consider 

i t  p re fe rab l e  t h a t  the period should be determined i n  

t h e  l i g h t  of experience as t o  the  leng th  of time during 

which any r e a l  l ike l ihood  of the  need f 6 r  t h e  f inancing 

statement and any r e l a t ed  documents i s  l i k e l y  t o  a r i s e .  

The length of  t h e  period should be f i x e d  by s t a t u t o r y  

order  s o  t h a t  i t  can read i ly  be reduced o r  lengthened. 

'see s e c t i o n s  9-403(3) and 9-404(2).  



SlMMARY OF RECOMMENDATIONS 

There shou ld  be  a new system of s e c u r i t y  o v e r  

moveable p r o p e r t y  based upon t h e  e s t a b l i s h m e n t  of 

a r e g i s t e r  of  s e c u r i t y  i n t e r e s t s  w i t h  n o t i c e  f i l i n g .  

There would be no requi rement  o f  possess ion*  o f  t h e  

s e c u r i t y  s u b j e c t s  by t h e  c r e d i t o r .  C e r t a i n  

c a t e g o r i e s  of t r a n s a c t i o n s  would be exc luded from 

the  scheme and would c o n t i n u e  t o  be r e g u l a t e d  by 

e x i s t i s n g  law. Apart  from p ledge  i n  t h e  c a s e  of 

co rporea l  moveable p r o p e r t y ,  t h e  new s e c u r i t y  ,would 

be t h e  on ly  competent form o f  s e c u r i t y  by agreement 

w i t h i n  i t s  a r e a  of a p p l i c a t i o n .  P r o v i s i o n  s h o u l d  

be made f o r  t h e  form and c o n t e n t  o f  a loan  agreement ,  

t h e  e s t a b l i s h m e n t  of a r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s ,  t h e  e x t e n t  and e f f e c t  o f  t h e  new s e c u r i t y ,  

t h e  r e g u l a t i o n  of competing i n t e r e s t s  i n  t h e  s e c u r i t y  

s u b j e c t s ,  and t h e  enforcement ,  t r a n s f e r  and d i s c h a r g e  

of t h e  new s e c u r i t y .  (Paragraph 2 5 ) .  

2 .  	 The scheme f o r  t h e  new s e c u r i t y  should  be b r o a d l y  

similar t o  t h a t  recommended i n  t h e  Report  o f  t h e  

Committee on Consumer C r e d i t  ( t h e  Crowther R e p o r t ) .  

The new scheme should ,  however, be r e s t r i c t e d  t o  

the  a r e a  where e x i s t i n g  l a w  i s  u n s a t i s f a c t o r y .  

P r imar i ly  t h a t  i s  t h e  f i e l d  o f  commercial t r a n s -

a c t i o n s  where s e c u r i t y  i s  r e q u i r e d  over  s p e c i f i c  

corporea l  moveables, s t o c k  i n  t r a d e ,  book d e b t s ,  

r i g h t s  under c o n t r a c t s  and o t h e r  v a l u a b l e  a s s e t s  

of the  d e b t o r .  S p e c i f i e d  c a t e g o r i e s  of t r a n s a c t i o n s  

should be excluded from t h e  scheme. (Pa rag raphs  27 

and 28). 



3.  	 Where t h e  s e c u r i t y  s u b j e c t s  c o n s i s t  of co rporea l  

moveables be ing  ffequipmentu, t h e r e  should be excluded 

from t h e  scheme t r a n s a c t i o n s  where t h e  amount of 

t h e  s e c u r e d  loan  does n o t  exceed such amount as 

may be p r e s c r i b e d ,  i t  being  sugges ted  th& t h e  

p r e s c r i b e d  amount might be f i x e d  i n i t i a l l y  a t  £5,000. 

The e x c l u s i o n  should n o t  apply where t h e  s e c u r i t y  

s u b j e c t s  c o n s i s t  of  co rporea l  moveables be ing  

f l i n v e n t o r y f f .l (Paragraph 29). 

4. The requi rement  of  a minimum amount o f  secured  loan  

shou ld  n o t  apply where t h e  s e c u r i t y  s u b j e c t s  a r e  

i n c o r p o r e a l  moveables. (Paragraph 30).  

5. 	 P o s s i b l e  exc lus ions  from t h e  scheme might be 

(1) t r a n s a c t i o n s  involv ing  t h e  c r e a t i o n  of  s e c u r i t y  

i n t e r e s t s  i n  consumer goods, (2) t r a n s a c t i o n s  where 

t h e  s e c u r i t y  s u b j e c t s  a r e  equipment and t h e  secured 

loan  does n o t  exceed a p r e s c r i b e d  amount, 

( 3 )  s e c u r i t i e s  over  s u b j e c t s  f o r  which adequate 

f a c i l i t i e s  f o r  the  c r e a t i o n  of  s e c u r i t i e s  a l r eady  

e x i s t ,  f o r  example, s h i p s ,  a i r c r a f t ,  p a t e n t s  and 

t r a d e  marks, (4 )  s e c u r i t i e s  over  s t o c k s  and ;hares 

and s e c u r i t y  i n t e r e s t s  i n  llcommercial paperIf,  and 

( 5 )  s e c u r i t i e s  over  a s s e t s  t h a t  a r e  n o t  normally 

used i n  commercial t r a n s a c t i o n s ,  f o r  example, 

s e c u r i t i e s  over  l i f e  assurance p o l i c i e s  and i n t e r e s t s  

i n  t r u s t  e s t a t e s .  (Paragraph 31). 

or an e x p l a n a t i o n  of the  express ions  Ifequipmentlf and 
*Iinventorytf  s e e  paragraph 17  of  the  Report. 



6. 	 The new scheme should apply  t o  the  s a l e  of  book 

deb ts  as wel l  as t o  t h e  c r ea t i on  of s e c u r i t y  

i n t e r e s t s  t he re in .  (Paragraph 32) .  

7. 	 It should be competent f o r  a secured p a r t y  t o  t ake  

a s e c u r i t y  i n t e r e s t  i n  bo th  e x i s t i n g  proper ty  o f  

t he  debtor and proper ty  which he might acquire  i n  

t he  fu tu re .  A s e c u r i t y  i n t e r e s t  i n  a f te r -acqui red  

proper ty  should no t  be regarded as s e c u r i t y  f o r  

a pre-exis t ing debt  where t he  secured c r e d i t o r  ha s  

given value f o r  the  s e c u r i t y  provided i n  whole o r  

i n  p a r t  by the  a f te r -acqui red  proper ty  and t h a t  

proper ty  is acquired by t h e  debtor  i n  the  o rd inary  

course of business.  (paragraph 34) .  

8. 	 Where money is  l e n t  f o r  t h e  purchase of p roper ty  

which c o n s t i t u t e s  s e c u r i t y  f o r  t he  sum l e n t ,  the  

s e c u r i t y  i n t e r e s t  of - t h e  lender  should take  

precedence over an e a r l i e r  s e c u r i t y  i n t e r e s t  i n  

af ter -acquired proper ty  of the  same desc r ip t i on  

provided t h a t  c e r t a i n  condi t ions  a r e  f u l f i l l e d .  

(Paragraphs 35 and 61(4)). 

9. 	 The new s e c u r i t y  shduld be t h e  only competent method 

of c rea t ing  a s e c u r i t y  by agreement i n  i t s  f i e l d  

of app l ica t ion  ( s u b j e c t  t o  a saving f o r  p ledge)  

and conversely i t s  use shouxd no t  be allowed i n  

t ransac t ions  involving the  c r ea t i on  of s e c u r i t y  

outs ide  t h a t  f i e l d ,  which should continue t o  be 

created by the  methods permit ted  o r  requ i red  by 

the  ex i s t i ng  l a w .  If a hire-purchase o r  l i k e  agree-

ment i s  used i n  a t r a n s a c t i o n  t o  which the  new scheme 



a p p l i e s ,  i t  should  have e f f e c t  as an immediate s a l e  

of goods t o  t h e  d e b t o r ,  h i s  - p e r s o n a l  o b l i g a t i o n  

t o  make payment remaining i n  f o r c e .  (Paragraph 3 6 ) .  

10. 	 Where t h e r e  i s  a s e c u r i t y  agreement which r e l a t e s  

p a r t l y  t o  t h i n g s  w i t h i n  t h e  scheme and p a r t l y  t o  

t h i n g s  exc luded  from i t ,  t h e r e  should be a v a l i d  

s e c u r i t y  o n l y  quoad t h e  former.  (Paragraph 3 7 ) .  

11. 	 The o n l y  competent method of  c r e a t i n g  a  new s e c u r i t y  

shou ld  b e  by an agreement i n  w r i t i n g  between t h e  

p a r t i e s  concerned .  (Paragraph 3 9 ) .  

1 2 .  	 There s h o u l d  be  no mandatory form of s e c u r i t y  agree-  

ment (as t h e r e  is  a g r e a t  v a r i e t y  o f  commercial 

t r a n s a c t i o n s )  b u t  a form might be p r e s c r i b e d  f o r  

t h e  g e n e r a l  guidance of p r a c t i t i o n e r s .  The agreement 

must ,  however,  c o n t a i n  c e r t a i n  e s s e n t i a l  p a r t i c u l a r s ,  

namely ( a )  i d e n t i f i c a t i o n  of the  c r e d i t o r  and d e b t o r ,  

( b )  a d e s c r i p t i o n  of t h e  secured d e b t ,  ( c )  a 

d e s c r i p t i o n  o f  t h e  s e c u r i t y  s u b j e c t s ,  ( d )  a c l e a r  

i n d i c a t i o n  t h a t  the  purpose of t h e  document i s  t h e  

c r e a t i o n  o f  a s e c u r i t y  over these  s u b j e c t s ,  and 

( e )  t h e  d a t e  ( o r  d a t e s )  of execut ion  of  t h e  

agreement.. (Paragraphs  40 and 41 ) . 

13. 	 A s e c u r i t y  i n t e r e s t  should  become e f f e c t i v e  a g a i n s t  

t h e  d e b t o r  ( i t  should " a t t a c h " )  not  by mere agreement 

b u t  on ly  when i n  a d d i t i o n  the  c r e d i t o r  h a s  g iven  

v a l u e  t o  t h e  debtor  and the  debtor  has  acqu i red  

" r i g h t s "  i n  t h e  s e c u r i t y  s u b j e c t s .  (Paragraph 4 4 ) .  



14. 	 l fPerfect ipnl t  o r  completion of a new s e c u r i t y  i n t e r e s t  

should be e f f ec t ed  by attachment con ,joined w i t h  

the  f i l i n g  of a "financing statement" g i v i n g  

p a r t i c u l a r s  of the  s e c u r i t y  i n  a publ ic  r e g i s t e r  

of s ecu r i t y  i n t e r e s t s .  (Paragraphs 44 and 45) .  

15. 	 The f i l i n g  system of the  r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s  must be operated by reference no t  t o  t h e  

s e c u r i t y  sub j ec t s  bu t  t o  the  name of t he  deb to r  

by whom t h e  s e c u r i t y  i n t e r e s t  i s  gran ted .  

Accordingly, the re  w i l l  be r e a d i l y  ob ta inab le  from 

an inspect ion of the  r e g i s t e r  only t he  e x i s t e n c e  

of s e c u r i t y  i n t e r e s t s  c r e a t e d  by the  owner of  t h e  

s ecu r i t y  sub j ec t s  with whom an i n t e r e s t e d  p a r t y  

i s  negot ia t ing  - with t h e  r e s u l t  t h a t  he could  

be a t  r i s k  from s e c u r i t y  i n t e r e s t s  c r ea t ed  by p r i o r  

owners of the  s e c u r i t y  sub jec t s .  It w i l l  be 

necessary t o  i d e n t i f y  wi th  c e r t a i n t y  i n  t he  f i nanc ing  

statement the  debtor by whom the  s e c u r i t y  i n t e r e s t  

has been created.  Safeguards aga ins t  f r aud  must 

be provided. (Paragraph 47).  

16. 	 The r e g i s t e r  of s e c u r i t y  i n t e r e s t s  should be a new 

independent r e g i s t e r  cons i s t i ng  only of f i l e d  

f inancing statements and r e l a t e d  documents. The 

Working P a r t y ' s  p rov is iona l  view i s  t h a t  the  most 

acceptable system f b r  Scot land would be one based 

on a c e n t r a l  r e g i s t e r  i n  Edinburgh bu t  wi th  

f a c i l i t i e s  f o r  the f i l i n g  of f inancing s t a t emen t s ,  

and f o r  obta ining information about f i l e d  s e c u r i t y  

i n t e r e s t s ,  i n  Glasgow and o ther  p r inc ipa l  c e n t r e s  

of business i n  Scotland. (Paragraphs 48 and 49) .  



17. 	 There shou ld  be r u l e s  f o r  the  guidance o f  t h e  t r a n s -

a c t i n g  p a r t i e s ,  t h e  keeper of t h e  r e g i s t e r  of 

s e c u r i t y  i n t e r e s t s  and the  c o u r t s  i n  r e l a t i o n  t o  

t r a n s a c t i o n s  where more than one system o f  law may 

b e  invo lved .  (paragraph 50).  

18. 	 The document t o  be f i l e d  i n  the  r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s  shou ld  be no t  t h e  a c t u a l  s e c u r i t y  agree-

ment b u t  a f l f i n a n c i n g  s tatement"  whidh would Be 

s i g n e d  by t h e  c r e d i t o r  and the  debtor  and c o n t a i n  

t h e  names and addresses  of the  p a r t i e s  t o  t h e  

s e c u r i t y  agreement,  t h e  da te  ( o r  d a t e s )  of  t h e  agree-  

ment, a d e s c r i p t i o n  of the  s e c u r i t y  s u b j e c t s  and 

such o t h e r  informat ion  as might be p r e s c r i b e d .  

(Paragraph 51) .  

19.  	 \ h e r e  t h e r e  i s  an e r r o r  i n  a f i n a n c i n g  s t a t e m e n t  

which h a s  t h e  e f f e c t  of under s t a t ing  t h e  amount 

of t h e  s e c u r e d  debt  o r  t h e  ex ten t  of  t h e  s e c u r i t y  

s u b j e c t s ,  i t  should  be permiss ib le  f o r  t h e  c r e d i t o r  

t o  f i l e  an mend ing  s tatement .  U n t i l  he does s o  

h i s  s e c u r i t y  should be r e s t r i c t e d  t o  t h e  amount 

o r  e x t e n t  shown i n  the  f inancing s t a t e m e n t .  Any 

i n t e r e s t s  i n ,  o r  s e c u r i t i e s  o r  p r e f e r e n c e s  o v e r ,  

t h e  s e c u r i t y  s u b j e c t s  c o n s t i t u t e d  be fo re  t h e  f i l i n g  

o f  t h e  amending s ta tement  should be u n a f f e c t e d  by 

i t .  (Pa rag raph  5 2 ) .  

20.  	 Corporea l  moveables forming the  s e c u r i t y  s u b j e c t s  

might be d e s c r i b e d  g e n e r i c a l l y  o r ,  where t h a t  i s  
n e c e s s a r y ,  s p e c i f i c a l l y  i n  the f inancing  s t a t e m e n t .  

(Paragraph 53 ) . 



21. 	 It should not  be permiss ible  f o r  a c r e d i t o r  t o  f i l e  

a f inancing statement before there  is  a w r i t t e n  

s e c u r i t y  agreement between the  debtor and t h e  

c r e d i t o r .  On the  o ther  hand, i t  should n o t  be 

necessary f o r  "attachment" (with i t s  requirements  

t h a t  value has been given by the c r e d i t o r  and t h e  

deb tor  has acquired r i g h t s  i n  the  s e c u r i t y  s u b j e c t s )  

t o  precede f i l i n g .  (Paragraph 54) .  

22. 	 The f i l i n g  of a f inancing statement i n  t h e  r e g i s t e r  

of  s ecu r i t y  i n t e r e s t s  must take place w i th in  21  

days a f t e r  the  execution by the  deb tor  o f  t h e  

s e c u r i t y  agreement, sub j ec t  t o  p rov is ion  f o r  

extension of time by the  cour t  i n  an app rop r i a t e  

case .  (Paragraph 55) .  

23. 	 The f i l e d  f inancing statement should be e f f e c t i v e  

only  f o r  a  period of f i v e  years  but  should be 

renewable f o r  successive periods of f i v e  years .  

It should be permissible t o  f i l e  a renewal s ta tement  

w i th in  the  period of t h i r t y  days immediately 

preceding the exp i ra t ion  of the  re levan t  f  ive-year 

per iod  o r  wi thin  the per iod of s i x  months a f t e r  

the  date  of expiry of the  period.  (Paragraph 56) .  

(See a l so  .recommendations 54 and 55 below.) 

24. 	 An i n t e r e s t ed  person, on payment o f  a p re sc r ibed  

f e e ,  should be able t o  ob ta in  from the  keeper of 

the  r e g i s t e r  of s ecu r i t y  i n t e r e s t s  a c e r t i f i c a t e  

as t o  information contained i n  a f i l e d  f inanc ing  

statement o r  o ther  f i l e d  document o r  a copy of any 

such document. An enquirer  should be p ro t ec t ed  

through a s t a t e  insurance scheme aga ins t  l o s s  



r e s u l t i n g  from e r r o r  on the  p a r t  of  t h e  keeper .  

A cla im f o r  l o s s  should be submit ted w i t h i n  t h e  

p e r i o d  o f  one yea r  from the  date of  l o s s  o r  (where 

i t  w a s  n o t  immediately a s c e r t a i n a b l e )  from the  da te  

when t h e  c la imant  discovered,  o r  could  w i t h  

r easonab le  d i l i g e n c e  have discovered,  t h e  l o s s .  

(Paragraph 57 1. 

25. 	 The s e c u r e d  c r e d i t o r  should be o b l i g e d  t o  supply 

t h e  d e b t o r  o r  any o t h e r  i n t e r e s t e d  p a r t y ,  on h i s  

paying a p r e s c r i b e d  f e e ,  with information regarding 

t h e  amount of the  indebtedness,  t h e  s e c u r i t y  

s u b j e c t s ,  o r  t h e  p a r t i e s  having r i g h t s  o r  o b l i g a t i o n s  

under t h e  s e c u r i t y  agreement. (Paragraph 58) .  

26. 	 A f i l e d  s e c u r i t y  i n t e r e s t  should p r e v a i l  over an 

a r res tment  o r  poinding unless  the  a r res tment  has  

been executed  o r  the  schedule of poinding d e l i v e r e d  

t o  t h e  d e b t o r  before  t h e  da te  of p e r f e c t i o n  of 

t h e  f i l e d  s e c u r i t y  i n t e r e s t .  But where an a r r e s t e r  

o r  po inder  h a s  given n o t i c e  of h i s  a r res tment  o r  

poinding t o  t h e  holder  of a p rev ious ly  p e r f e c t e d  

f i l e d  s e c u r i t y  i n t e r e s t ,  t he  preference  of t h a t  

ho lde r  i n  a ques t ion  wi th  the  a r r e s t e r  o r  poinder  

should be l i m i t e d  t o  advances a l ready made by t h e  

ho lde r  o r  f u t u r e  advances which he is  obl iged t o  

make w i t h  i n t e r e s t  on such advances. 

(Paragraph 60(1)). 



27. 	 A f i l e d  s e c u r i t y  i n t e r e s t -  t h a t  has been p e r r e c t e d  

b e f o r e  t h e  seques t ra t icm o r  commencement o f  winding- 

up af t h e  debtor  and i s  n o t  r e d u c i b l e  as an i l l e g a l  

p r e f e r e n c e  should p r e v a i l  over  t h e  "claim o f  t h e  

t r u s t e e  i n  s e q u e s t r a t i o n  o r  l i q u i d a t o r .  

(Paragraph 60 ( 2) ) . 

28. 	 A f i l e d  s e c u r i t y  i n t e r e s t  t h a t  has  been p e r f e c t e d  

b e f o r e  t h e  '. crys-t ,a l ldsat ion of  a  f l o a t i n g  charge 

shou ld  p r e v a i i  over  t h e  charge ,  s u b j e c t , however, 

t o  any conventional  ranking arrangements .  

(Paragraphs  60 ( 3 )  1. 

29. 	 Where a f i l e d  s e c u r i t y  i n t e r e s t  i s  i n  compet i t ion  

w i t h  ano the r  f i l e d  s e c u r i t y  i n t e r e s t  o r  w i t h  a 

p ledge ,  t h e  f i r s t -ment ioned s e c u r i t y  i n t e r e s t  should  

p r e v a i l  i f  i t  was f i l e d  be fo re  t h e  f i l i n g  of  t h e  

o t h e r  s e c u r i t y  i n t e r e s t  o r  (as t h e  c a s e  may b e )  

b e f o r e  t h e  pledgee ' S r i g h t  was completed. 

(paragraph 61(1) ) . 

30. 	 A l i e n  should p r e v a i l  over  a f i l e d  s e c u r i t y  i n t e r e s t  

u n l e s s  t h e  ho lde r  of t h e  l i e n  has  a c t u a l  knowledge 

t h a t  t h e  d e p o s i t  of the  goods i s  i n  breach of  t h e  

s e c u r i t y  agreement. (paragraph 6 1 ( 2 )) . 
31. 	 Unless  and u n t i l  t h e  law i s  changed t o  t h e  e f f e c t  

t h a t  only goods a c t u a l l y  belonging t o  a t e n a n t  a r e  

s u b j e c t  t o  the  l a n d l o r d ' s  hypothec, t h e  e x e r c i s e  

of  t h e  r i g h t  of hypothec should n o t  be a f f e c t e d  

by t h e  c r e a t i o n  of a f i l e d  s e c u r i t y  i n t e r e s t  i n  any 

goods wi th in  the  l eased  p roper ty .  (Paragraph 6 1 ( 3 ) ) .  



32 	 Where t he re  i s  a competition between a f i l e d  secur i ty  

i n t e r e s t  i n  af ter -acquired proper ty ,  of a  speci f ied  

kind and a l a t e r  f i l e d  s e c u r i t y  i n t e r e s t  i n  respect  

of advances made t o  the debtor  f o r  the purchase 

of proper ty  o r  add i t iona l  proper ty  of  the  same kind, 

t he  ho lder  of  the  l a t e r  i n t e r e s t  ( t h e  purchase-money 

s e c u r i t y  i n t e r e s t )  should have p r i o r i t y  over the  

ho lde r  of the  e a r l i e r  f i l e d  s e c u r i t y  i n t e r e s t  

provided t h a t  the  purchase-money s e c u r i t y  i n t e r e s t  

i s  pe r f ec t ed  when the  debtor r ece ives  possession 

of t h e  purchased property and due n o t i f i c a t i o n  is 

given t o  the  holder of the  e a r l i e r  f i l e d  secur i ty  

i n t e r e s t .  (Paragraph 61(4)) . 
33.  	 Where the  c r e d i t o r  i n  a f i l e d  s e c u r i t y  i n t e r e s t  

i s  n o t i f i e d  of the c r ea t i on  of a subsequent secur i ty  

i n t e r e s t  i n  the  same s e c u r i t y  sub jec t s ,  the 

preference of the c r e d i t o r  rece iv ing  the not ice  

w i l l  be r e s t r i c t e d  i n  a  quest ion with the giver  

o f  t he  no t i ce  t o  advances t h a t  the  c red i to r  has 

a l ready  made o r  i s  obliged tomake and i n t e r e s t  on 

such advances. (Paragraph 61(5)1. 

34. 	 A person who acquires  a t i t l e  t o  goods from a  s e l l e r  

who has  so ld  them i n  the  ordinary course of h i s  

bus iness  t akes  the goods f r e e  o f  any secur i ty  

i n t e r e s t  i n  the  goods c rea ted  by the  s e l l e r  o r  a 

p r i o r  pa r ty  unless the  acqui re r  i s  aware tha t  the 

s a l e  t o  him v i o l a t e s  the  ownership r i g h t s  o r  secur i ty  

i n t e r e s t  of a t h i r d  par ty .  (Paragraph 62(1)). 



35. 	 Where s e c u r i t y  s u b j e c t s  a r e  s o l d ,  t h e  s e c u r i t y  

i n t e r e s t  c o n t i n u e s  i n  t h e  s u b j e c t s  excep t  where 

t h e r e  is  p r o v i s i o n  t o  the  c o n t r a r y ,  and t h e  proceeds  

o f  s a l e  as f a r  as i d e n t i f i a b l e  a l s o  f a l l  w i t h i n  

t h e  s e c u r i t y .  t lProceedsu should inc lude  whatever  

r e s u l t s  from o r  i s  rece ived upon t h e  s a l e  o f  t h e  

s u b j e c t s  e .g.  book debts ,  cash proceeds ,  replacement  

goods purchased w i t h  cash proceeds.  There shou ld  

be r u l e s  r e g u l a t i n g  a competi t ion between t h e  h o l d e r  

of  a f i l e d  s e c u r i t y  i n t e r e s t  and o t h e r  pe r sons  

c la iming  an i n t e r e s t  i n  t h e  proceeds of  s a l e  of 

t h e  s e c u r i t y  s u b j e c t s .  P rov i s ion  should  be made 

f o r  t h e  pro r a t a  d i s t r i b u t i o n  of commingled proceeds  

among t h e  competing c la imants  t h e r e f o r .  Persons  

a c q u i r i n g  f o r  va lue  proceeds such as cheques o r  

book d e b t s  shou ld  be p r e f e r r e d  t o  t h e  h o l d e r  of 

a f i l e d  s e c u r i t y  i n t e r e s t  whose c la im t o  t h e  proceeds  

r e s u l t s  from a d i sposa l  of t h e  s e c u r i t y  s u b j e c t s  

r e p r e s e n t e d  by t h e  proceeds. (Paragraph 62(2)). 

36 .  A --f i d e  ass ignee  o r  indorsee  under a b i l lbona of 

l a d i n g  should  enjoy p r i o r i t y  over  t h e  h o l d e r  o f  

a f i l e d  s e c u r i t y  i n t e r e s t  even a l though p e r f e c t i o n  

o f  t h a t  i n t e r e s t  took p lace  be fo re  t h e  i s s u e  o f  

t h e  b i l l  o f  l a d i n g .  Where t h e r e  i s  a compet i t ion  

between t h e  h o l d e r  of a f i l e d  s e c u r i t y  i n t e r e s t  

i n  goods s t o r e d  i n  an independent warehouse and 

a t r a n s f e r e e  whose r i g h t  t o  t h e  goods r e q u i r e s  

c o n s t r u c t i v e  d e l i v e r y  f o r  i t s  complet ion,  t h e  

t r a n s f e r e e  should  p r e v a i l  only i f  h i s  r i g h t  is  

completed b e f o r e  the  da te  of f i l i n g  o f  t h e  competing 

s e c u r i t y  i n t e r e s t .  (paragraph 63) .  



3 7 .  	 Where t h e  debtor  i s  i n  d e f a u l t  and the  c r e d i t o r  

i s  e n t i t l e d  t o  enforce  h i s  s e c u r i t y ,  the  c r e d i t o r  

shou ld  have the  r i g h t  t o  a p p o i n t  a r e c e i v e r  t o  ca r ry  

through t h e  enforcement procedure .  A r e c e i v e r  should 

be  a s o l i c i t o r  o r  q u a l i f i e d  a c c o u n t a n t  and be named 

a " r e c e i v e r  i n  moveables" ( t o  d i s t i n g u i s h  him from 

a r e c e i v e r  under t h e  Companies ( F l o a t i n g  Charges 

and Receivers )  ( S c o t l a n d )  Act 1 9 7 2 ) .  

(Pa rag raphs  64(3)  and 65) .  

38. 	 The appointment of a r e c e i v e r  i s  cons idered  t o  be 

d e s i r a b l e  where the  d e b t o r  is  u n w i l l i n g  t o  y i e l d  

p o s s e s s i o n  of the  s e c u r i t y  s u b j e c t s ,  where the  

s e c u r i t y  s u b j e c t s  i n c l u d e  o r  c o n s i s t  of  inventory 

(as i n  such a case  t h e r e  c o u l d  f r equen t ly  be 

competing c la ims  t o  t h e  i n v e n t o r y  o r  i t s  proceeds) ,  

o r  where t h e  s e c u r i t y  s u b j e c t s  c o n s i s t  of r i g h t s  

under  commercial c o n t r a c t s .  I t  might not  be 

n e c e s s a r y  t o  appoint a r e c e i v e r  where the  s e c u r i t y  

s u b j e c t s  c o n s i s t  of a , s p e c i f i c  i t em o r  i tems,  the  

d e b t o r  i s  w i l l i n g  t o  y i e l d  p o s s e s s i o n  o r  the  c r e d i t o r  

i s  e n t i t l e d  t o  i n s t r u c t  e i l i g e n c e  under a consent 

t o  e x e c u t i o n ,  and t h e r e  a r e  no s e r i o u s  problems 

i n  r e g a r d  t o  competing i n t e r e s t s  i n  the  s e c u r i t y  

s u b j e c t s ;  o r  where t h e  s e c u r i t y  s u b j e c t s  c o n s i s t  

o f  book d e b t s .  (paragraphs  66 and 6 7 ) .  

39. 	 There should  be a procedure  f o r  enforcement of a 

f i l e d  s e c u r i t y  i n t e r e s t  based upon t h e  completion 

and r e g i s t r a t i o n  i n  t h e  r e g i s t e r  of s e c u r i t y  

i n t e r e s t s  of a c e r t i f i c a t e  by t h e  c r e d i t o r  (which 

would have been p rev ious ly  a u t h e n t i c a t e d  by the 

k e e p e r  o f  t h e  r e g i s t e r )  c e r t i f y i n g  t h a t  the  debtor  



had d e f a u l t e d  i n  h i s  o b l i g a t i o n s  and t h a t  t h e  

c r e d i t o r  w a s  e n t i t l e d  t o  e n f o r c e  t h e  s e c u r i t y .  

There would a l s o  be a p r e - a u t h e n t i c a t e d  form f o r  

t h e  appointment by the  c r e d i t o r  o f  a r e c e i v e r  and 

f o r  acceptance  o f  o f f i c e  by t h e  r e c e i v e r .  I n  a 

c a s e  where a r e c e i v e r  i s  appo in ted  t h e  i n s t r u m e n t  

of appointment would a l s o  be lodged f o r  r e g i s t r a t i o n .  

The document o r  documents would r e q u i r e  t o  be lodged 

f o r  r e g i s t r a t i o n  w i t h i n  seven days o f  t h e  d a t e  of 

e x e c u t i o n .  (pa rag raph  6 8 ) .  

40. 	 D e f a u l t  might 

t o  f u l f i l  h i s  

ment o r  under 

(which would 

t h e  c r e d i t o r )  

be cha l l enged  

o c c u r  through f a i l u r e  of  t h e  d e b t o r  

o b l i g a t i . o n s  under t h e  s e c u r i t y  agree-

s t a t u t e .  The enforcement c e r t i f i c a t e  

c o n s i s t  of an ex p a r t e  s t a t e m e n t  by 

o r  appointment o f  a r e c e i v e r  cou ld  

by a p p l i c a t i o n  t o  t h e  c o u r t  by t h e  

d e b t o r  o r  any o t h e r  i n t e r e s t e d  p a r t y .  The c o u r t  

cou ld  s t a y  t h e  enforcement proceedings  o r  a l l o w  

them t o  con t inue  s u b j e c t  t o  a s a f e g u a r d  f o r  t h e  

proceeds  of  s a l e .  (Paragraph 6 9 ) .  

41. 	 A r e c e i v e r  should  have a u t h o r i t y  by v i r t u e  of  h i s  

appointment t o  o b t a i n  possess ion  o f  c o r p o r e a l  

moveables forming t h e  s e c u r i t y  s u b j e c t s .  Where 

no r e c e i v e r  i s  appo in ted ,  t h e  c r e d i t o r  would r e q u i r e  

t o  o b t a i n  a u t h o r i t y  f o r  possess ion  from t h e  c o u r t .  

(Paragraph 7 0 ) .  

4 2 .  	 The enforcement c e r t i f i c a t e  o r  t h e  appointment  of 

a r e c e i v e r  should empower t h e  c r e d i t o r  o r  r e c e i v e r  

t o  e f f e c t  a s a l e  of  t h e  s e c u r i t y  s u b j e c t s  i n  



-- 

accordance with r u l e s  t o  be prescr ibed.  Int imation 

of a s a l e  should be given t o  i n t e r e s t ed  p a r t i e s  

except  where t h a t  would be impract icable  as  i n  the  

case of  a s a l e  of per i shab les .  The duty of the  

c r e d i t o r  o r  rece iver  would be t o  s e l l  a t  the bes t  

p r i c e  t h a t  could reasonably be obtained. 

(paragraph 71) .  

43. 	 Af t e r  the debtor has  received n o t i c e  of an enforce-

ment c e r t i f i c a t e  o r  appointment of a receiver ,  i t  

should be unlawful f o r  him t o  dispose  of the s ecu r i t y  

sub j ec t s .  (paragraph 7 2 ) .  

44. 	 A bona f i d e  purchaser f o r  va lue  of the s ecu r i t y  
s u b j e c t s  should acquire  a l l  t h e  debtor ' s  r i g h t s  
t he re in  and take the  s u b j e c t s  f r e e  of a l l  s ecu r i t y  
i n t e r e s t s  a f f ec t i ng  them. The purchaser should have 

no ob l iga t i on  t o  v e r i f y  t he  r e g u l a r i t y  of .the enforce- 

ment procedure. (paragraph 73) .  

45. 	 The proceeds of s a l e  should be appl ied (a) i n  payment 

of the  expenses of t he  enforcement and s a l e  

proceedings,  and (2) i n  s a t i s f a c t i o n  of the claim 

of the  c r e d i t o r  enforcing h i s  

and the  claims of any o t h e r  

according t o  t h e i r  r e spec t ive  

debtor  would receive any surp lus .  

46. 	 Disputes as t o  the  proceeds of 

t h a t  have been so ld  p r i o r  t o  

proceedings should be r e f e r r e d  

t o  t he  cour t .  (Paragraph 75) .  

secur i ty  i n t e r e s t  

secured c r ed i to r s  

p r i o r i t i e s .  The 

(Paragraph 7 4 ) .  

secur i ty  sub jec t s  

the enforcement 

f o r  determination 



47. 	 Where t h e  s e c u r i t y  s u b j e c t s  could  n o t  be  s o l d ,  o r  

cou ld  n o t  be s o l d  a t  a reasonab le  p r i c e ,  t h e  c r e d i t o r  

c o u l d  have them adjudged t o  him at  a v a l u e  de te rmined  

by t h e  c o u r t .  (pa rag raph  7 6 ) .  

48. 	 The r e c e i v e r ,  on complet ion of  h i s  d u t i e s ,  s h o u l d  

be e n t i t l e d  t o  f i l e  i n  t h e  r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s  a n o t i c e  of  d i s c h a r g e  by t h e .  c r e d i t o r  

who appoin ted  him. If t h e  c r e d i t o r  had r e c o v e r e d  

h i s  debt  i n  f u l l  he would be o b l i g e d ,  on r e q u e s t  

by the  d e b t o r ,  t o  d e l i v e r  t o  him a n o t i c e  of 

d i scha rge  o f  t h e  c r e d i t o r ' s  s e c u r i t y  i n t e r e s t .  

(Paragaph 7 7 ) .  

49.  	 Disputes  and o t h e r  q u e s t i o n s  a r i s i n g  from enforcement  

proceedings  should  be submi t t ed  f o r  d e t e r m i n a t i o n  

t o  t h e  s h e r i f f  c o u r t .  (pa rag raph  7 8 ) .  

50. 	 There should be p r o v i s i o n  f o r  t h e  a s s i g n a t i o n  of 

s e c u r i t y  i n t e r e s t s  and f o r  t h e  r e g i s t r a t i o n  i n  t h e  

r e g i s t e r  of s e c u r i t y  i n t e r e s t s  of any a s s i g n a t i o n  

by means of e i t h e r  a new f i n a n c i n g  s t a t e m e n t  (where 

t h e  a s s i g n a t i o n  o f  t h e  s e c u r i t y  i n t e r e s t  is i t s e l f  a 

t r a n s f e r  i n  s e c u r i t y  o r  implements - a  s a l e  of  book 

d e b t s )  o r  an amending s t a t emen t  (where t h e  a s s i g n a t i o n  

i s  an abso lu te  t r a n s f e r  of  a s e c u r i t y  i n t e r e s t  i n  

p rope r ty  o t h e r  than  book d e b t s ) .  The f i l i n g  o f  a 

f i n a n c i n g  s t a t emen t  r e l a t i n g  t o  an a s s i g n a t i o n  i n  

s e c u r i t y  must,  i n  o r d e r  t o  be e f f e c t i v e ,  t a k e  p l a c e  

w i t h i n  2 1  days a f t e r  t h e  d a t e  o f  e x e c u t i o n  o f  t h e  

a s s i g n a t i o n  u n l e s s  t h e  c o u r t  a u t h o r i s e s  l a t e  f i l i n g .  

A t r u s t e e  i n  s e q u e s t r a t i o n ,  l i q u i d a t o r  o r  r e c e i v e r  



upon t h e  e s t a t e  of t h e  h o l d e r  of a f i l e d  s e c u r i t y  

i n t e r e s t  shou ld  f i l e  p a r t i c u l a r s  of h i s  appointmen: 

i n  a s e p a r a t e  s e c t i o n  of t h e  r e g i s t e r  of s e c u r i t y  

i n t e r e s t s .  (Pa rag raphs  80 t o  8 4 ) .  

51. 	 Where t h e  s e c u r i t y  s u b j e c t s  c o n s i s t  of book d e b t s ,  

r e g i s t r a t i o n  o f  a f i n a n c i n g  s ta tement  i n  t h e  

r e g i s t e r  o f  s e c u r i t y  i n t e r e s t s  should  no t  c o n s t i t u t e  

n o t i c e  t o  t h e  d e b t o r s  i n  t h e  book d e b t s ,  who might 

s a f e l y  pay t h e  o r i g i n a l  c r e d i t o r  i n  the s e c u r i t y  

i n t e r e s t  ( t h e  c e d e n t )  u n l e s s  and u n t i l  t h e  

a s s i g n a t i o n  is  i n t i m a t e d  t o  them. Such i n t i m a t i o n  

would have no l e g a l  e f f e c t  beyond requ i r ing  t h e  

d e b t o r s  t o  make payment t o  t h e  a s s ignee .  (paragraph 85) .  

52.  	 Where t h e r e  i s  no o u t s t a n d i n g  secured  o b l i g a t i o n  

e x i g i b l e  by t h e  c r e d i t o r  i n  a f i l e d  s e c u r i t y  i n t e r e s t  

and no o b l i g a t i o n  upon him t o  make f u r t h e r  advances,  

t h e  c r e d i t o r  must on w r i t t e n  demand by the d e b t o r  

f u r n i s h  him w i t h  a  n o t i c e  of d ischarge  of t h e  

s e c u r i t y  i n t e r e s t .  Refusa l  o r  de lay  by the c r e d i t o r  

should  e n t i t l e  t h e  d e b t o r  t o  apply f o r  a j u d i c i a l  

d i s c h a r g e  o f  t h e  s e c u r i t y  i n t e r e s t .  A debtor  should  

be  e n t i t l e d ,  b u t  should  n o t  be r equ i red ,  t o  f i l e  

a n o t i c e  o f  d i scha rge  i n  t h e  r e g i s t e r  of s e c u r i t y  

i n t e r e s t s .  (Pa rag raphs  88 t o  9 0 ) .  

53. 	 The c r e d i t o r  i n  a s e c u r i t y  i n t e r e s t  and the deb to r  

could  ag ree  t o  t h e  r e l e a s e  of t h e  whole o r  p a r t  

of t h e  s e c u r i t y  s u b j e c t s  from t h e  s e c u r i t y  i n t e r e s t .  

There should  be a  p r e s c r i b e d  form of n o t i c e  of 

r e l e a s e ,  which could be r e g i s t e r e d  i n  the r e g i s t e r  

of s e c u r i t y  i n t e r e s t s .  (Paragraph 9 2 ) .  



54. 	 A f i n a n c i n g  s t a t e m e n t  t h a t  h a s  l a p s e d  a t  t h e  end 

of a f ive -yea r  p e r i o d  should  be renewable by 

a p p l i c a t i o n  t o  t h e  keepe r  of t h e  r e g i s t e r  o f  s e c u r i t y  

i n t e r e s t s  wi th in  t h e  p e r i o d  of s i x  months from t h e  

d a t e  of  t h e  l a p s e  o r  a f t e r  t h e  e x p i r y  o f  t h a t  p e r i o d  

wi th  t h e  leave  of  t h e  c o u r t .  (pa rag raph  9 3 ) .  

55. 	 The submission of a competent a p p l i c a t i o n  f o r  f i l i n g  

of a renewal s t a t emen t  i n  r e s p e c t  of  a l a p s e d  

f i n a n c i n g s t a t e m e n t  should  r e s u l t  i n  t h a t  s t a t e m e n t  

being deemed t o  have been con t inuous ly  e f f e c t i v e  

from t h e  da te  of t h e  o r i g i n a l  f i l i n g  s u b j e c t ,  

however, t o  t h e  q u a l i f i c a t i o n  t h a t  any i n t e r e s t s  

acqui red  i n  o r  s e c u r i t i e s  c r e a t e d  o v e r  t h e  s e c u r i t y  

s u b j e c t s ,  o r  any p r e f e r e n c e s  i n  t h e  s u b j e c t s  o b t a i n e d  

by t h e  use  of d i l i g e n c e ,  between t h e  l a p s e  o f  t h e  

f inanc ing  s ta tement  and i t s  renewal should  n o t  be 

adve r se ly  a f f e c t e d  by t h e  f i l i n g  o f  t h e  renewal  

s t a t emen t .  It  would a l s o  be necessa ry  f o r  t h e  

renewing c r e d i t o r  t o  i n t i m a t e  t h e  renewal o f  h i s  

s e c u r i t y  i n t e r e s t  t o  those  c r e d i t o r s  whose s e c u r i t y  

i n t e r e s t s  were o r i g i n a l l y  postponed (and  had a g a i n  

become postponed) t o  t h a t  i n t e r e s t .  Renewal o f  

a l apsed  f inanc ing  s t a t emen t  should  be  incompetent  

a f t e r  t he  s e q u e s t r a t i o n  o f  the  e s t a t e  of  t h e  d e b t o r  

o r  t h e  commencement of winding-up p roceed ings .  

(Paragraph 94) .  

56. 	 A secured  c r e d i t o r  whose i n t e r e s t  had been renewed 

might,  i f  he wished, a l s o  g ive  n o t i c e  i n  accordance  

with paragraph 6 1 ( 5 )  of  t h e  Report t o  any c r e d i t o r  

who had f i l e d  a s e c u r i t y  i n t e r e s t  i n  t h e  p e r i o d  

between the  l apse  of the  renewed i n t e r e s t  and i t s  

renewal. (Paragraph 9 5 )  . 



57. 	 Where a f i n a n c i n g  s t a t emen t  i s  no longer  o p e r a t i v e  

(because  of t h e  d i scha rge  of t h e  s e c u r i t y  i n t e r e s t  

o r  t h e  r e l e a s e  o f  t h e  s e c u r i t y  s u s b j e c t s  t o  which 

t h e  s t a t emen t  r e l a t e s  o r  because the  s t a t emen t  has  

l a p s e d ) ,  t h e  keepe r  should  r e t a i n  the  spent  s t a t emen t  

and any r e l a t e d  documents f o r  such p e r i o d  a s  may 

be p r e s c r i b e d .  (Paragraph 9 6 ) .  
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