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THE LAW COMMISSIONS: HOW WE CONSULT

About the Commissions: The Law Commission and the Scottish Law Commission were set up by
section 1 of the Law Commissions Act 1965 for the purpose of promoting the reform of the law.

e The Law Commissioners are: The Rt Hon Lord Justice Munby (Chairman), Professor Elizabeth Cooke,
Mr David Hertzell, Professor David Ormerod and Frances Patterson QC. The Chief Executive is Elaine
Lorimer.

e The Scottish Law Commissioners are: The Hon Lady Clark of Calton (Chairman), Laura J Dunlop QC,
Patrick J Layden QC TD, Professor Hector L MacQueen and Dr Andrew J M Steven. The Chief Executive
is Malcolm McMillan.

Topic: This consultation covers unfair terms in standard form contracts between businesses and
consumers.

Geographical scope: England and Wales, Scotland.
An impact assessment is available on our websites.
Previous engagement: In 2001, the Department of Trade and Industry asked the Law
Commissions to rewrite the law of unfair contract terms as a single regime, in a clearer and more
accessible style. Subsequently, in 2005, we published a Report on Unfair Terms in Contracts with a

draft Bill. This can be found on our websites.

Duration of the consultation: 25 July 2012 to 25 October 2012.

How to respond
Send your responses either —

By email to: commercialandcommon@lawcommission.gsi.gov.uk or
By post to:  Donna Birthwright, Law Commission,

Steel House, 11 Tothill Street, London SW1H 9LJ

Tel: 020 3334 0282 / Fax: 020 3334 0201

If you send your comments by post, it would be helpful if, where possible, you also sent them to us
electronically (in any commonly used format).

After the consultation: We plan to publish an Advice to the Department for Business, Innovation
and Skills in spring 2013.

Freedom of information: We will treat all responses as public documents. We may attribute
comments and publish a list of respondents’ names. If you wish to submit a confidential response, it
is important to read our Freedom of Information Statement on the next page.

Availability: You can download this Issues Paper and the other documents free of charge from our
websites at: http:/lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm and
http://www.scotlawcom.gov.uk (See News column).




CODE OF PRACTICE ON CONSULTATION

The Law Commission is a signatory to the Government’s Code of Practice described below.

THE SEVEN CONSULTATION CRITERIA

Criterion1:  When to consult
Formal consultation should take place at a stage when there is scope to influence the policy
outcome.

Criterion 2: Duration of consultation exercise
Consultations should normally last for at least 12 weeks with consideration given to longer
timescales where feasible and sensible.

Criterion 3: Clarity and scope of impact
Consultation documents should be clear about the consultation process, what is being proposed,
the scope to influence and the expected costs and benefits of the proposals.

Criterion 4:  Accessibility of consultation exercises
Consultation exercises should be designed to be accessible to, and clearly targeted at, those
people the exercise is intended to reach.

Criterion 5:  The burden of consultation
Keeping the burden of consultation to a minimum is essential if consultations are to be effective
and if consultees’ buy-in to the process is to be obtained.

Criterion 6: Responsiveness of consultation exercises
Consultation responses should be analysed carefully and clear feedback should be provided to
participants following the consultation.

Criterion 7:  Capacity to consult
Officials running consultations should seek guidance in how to run an effective consultation
exercise and share what they have learned from the experience.

CONSULTATION CO-ORDINATOR

The Law Commission’s Consultation Co-ordinator is Phil Hodgson. You are invited to send
comments to the Consultation Co-ordinator about the extent to which the criteria have been
observed and any ways of improving the consultation process.

Contact: Phil Hodgson, Law Commission, Steel House, 11 Tothill Street, London SW1H 9LJ
Email: phil.hodgson@lawcommission.gsi.gov.uk

Full details of the Government’s Code of Practice on Consultation are available on the BIS
website at http://www.bis.gov.uk/policies/better-regulation/consultation-guidance.

Freedom of Information statement

Information provided in response to this consultation, including personal information, may be
subject to publication or disclosure in accordance with the access to information regimes (such
as the Freedom of Information Act 2000, the Freedom of Information (Scotland) Act 2002 and
the Data Protection Act 1998 (DPA)).

If you want information that you provide to be treated as confidential, please explain to us why
you regard the information as confidential. If we receive a request for disclosure of the
information we will take full account of your explanation, but we cannot give an assurance that
confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer
generated by your IT system will not, of itself, be regarded as binding on the Law Commissions.

The Law Commissions will process your personal data in accordance with the DPA and in most
circumstances this will mean that your personal data will not be disclosed to third parties.
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PART 1
INTRODUCTION

In 2005, the Law Commission and Scottish Law Commission noted that the law
on unfair terms is particularly complex. It is contained in two separate pieces of
legislation, the Unfair Contract Terms Act 1977 (UCTA)' and the Unfair Terms in
Consumer Contracts Regulations 1999 (UTCCR),> both with their own
inconsistent and overlapping provisions. We recommended reform to clarify the
law and published a draft Bill.?

Although the previous Government accepted the Report in principle, so far it has
not been implemented.* In September 2011, the then Consumer Minister,
Edward Davey, announced a new Consumer Bill of Rights. He stated that:

Consumer law in the UK comes from a variety of Acts and regulation,
making it complex and confusing. ... The Consumer Bill of Rights will
consolidate, clarify and strengthen the consumer laws already in
place, which will make it easier for everyone to understand and
consumer rights in the UK will be stronger than ever.®

During 2012, the Department for Business, Innovation and Skills (BIS) is
consulting on a package of measures to clarify consumer law, to be introduced by
both primary and secondary legislation. The aim is to put a Bill to the UK
Parliament in the 2013 to 2014 Parliamentary session. This provides an
opportunity to clarify the law on unfair terms as it affects consumers.

We have therefore been asked to review and update our 2005 Report in relation
to our general consumer recommendations.® At the same time we have been
asked to address one issue of particular concern: namely which terms should be
exempt from review under the UTCCR. This issue came to prominence during
the litigation over bank charges, culminating in the 2009 Supreme Court decision:
Office of Fair Trading v Abbey National plc.’

' S11977 No 50.
2 S11999 No 2083.
®  Unfair Terms in Contracts (2005) Law Com No 292; Scot Law Com No 199.

The Government accepted in principle the recommendations in the Report, subject to
further consideration of the issues and potential cost impacts. The Government
subsequently decided to await the outcome of Consumer Rights Directive negotiations,
and in October 2010 said it would revisit the issue when it implemented that Directive.

Department for Business, Innovation and Skills press release, New bill will strengthen
consumer rights (19 September 2011), http://news.bis.gov.uk/Press-Releases/New-bill-will-
strengthen-consumer-rights-66d86.aspx.

Our 2005 Report on Unfair Terms also covered business issues. They are outside our
current project.

7 [2009] UKSC 6, [2010] 1 AC 696.



1.5 This paper, therefore, has two purposes. We start with the 2005
recommendations, before considering the UTCCR exemption in the light of the
bank charges litigation. Given the many developments in this area, we make new
proposals for reform and ask for views. For other areas we have reviewed our
previous recommendations and we think they remain appropriate. We ask
whether consultees still agree with the recommendations which we made in
2005.

HOW TO RESPOND
1.6  We are seeking responses by 25 October 2012.

How to respond
Send your responses either —

By email to: commercialandcommon@Ilawcommission.gsi.gov.uk or

By post to: Donna Birthwright, Law Commission,
Steel House, 11 Tothill Street, London SW1H 9LJ
Tel: 020 3334 0282 / Fax: 020 3334 0201

We welcome responses in any form, but consultees may use the response
forms at:
http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm
and at http://www.scotlawcom.gov.uk (See News column).

WHICH TERMS SHOULD BE EXEMPT FROM REVIEW UNDER THE UTCCR?

1.7 The Unfair Contract Terms Directive (UTD) has been part of UK law since 1995.2
It is now implemented through the UTCCR. These Regulations enable
consumers to challenge non-negotiated terms on the ground that they are unfair.’
They also enable bodies such as the Office of Fair Trading (OFT) to investigate
complaints and seek injunctions against the use of unfair terms."

1.8 Under the UTD, all terms in consumer contracts'' may be assessed for fairness,
unless the term falls within a specific exemption. The main exemption is
contained in article 4(2),"? which has been implemented in Regulation 6(2) of the
UTCCR. Regulation 6(2) states:

8 The Unfair Terms in Consumer Contracts Regulations 1994 (SI No 3159 of 1994) came
into force on 1 July 1995. The 1994 Regulations were reproduced with some limited
changes in the Unfair Terms in Consumer Contracts Regulations 1999 (S| No 2083 of
1999). See para 2.9 of this Issues Paper for discussion of the implementation process.

Reg 7(1). The Regulations also stipulate that terms in written contracts should be in “plain
and intelligible language”. For further discussion, see para 2.15.

These bodies are listed in Sch 1 of UTCCR and discussed at para 2.11 of this Issues
Paper.

We discuss the meaning of a “consumer contract” at paras 2.38 and 9.12 to 9.17. We
propose to define a consumer as “an individual who enters into the contract wholly or
mainly for purposes unrelated to a business”.

The full text of art 4(2) is set out at para 4.5 below.



1.9

In so far as it is in plain intelligible language, the assessment of
fairness of a term shall not relate-

(a) to the definition of the main subject matter of the contract, or

(b) to the adequacy of the price or remuneration, as against the
goods or services supplied in exchange.

As we explore below, there is considerable uncertainty over the meaning of these
words.

The bank charges litigation

In 2009, the issue came before the Supreme Court in Office of Fair Trading v
Abbey National plc.*?

This was a test case brought by the OFT in 2007 with the agreement of seven
banks and one building society. The issue was whether charges for unauthorised
overdrafts fell within the Regulation 6(2) exemption or whether they could be
assessed for fairness. Thousands of consumers across the UK had taken cases
to local county and sheriff courts, claiming that terms allowing these charges
were unfair. The OFT started an investigation and subsequently entered into a
litigation agreement with the banks to bring the test case. Most county and sheriff
court proceedings were stayed (sisted in Scotland) pending the outcome of the
test case.™

The High Court and the Court of Appeal found in favour of the OFT. They held
that the relevant charges did not fall within Regulation 6(2) of the UTCCR
because they were not part of the essential bargain between the parties, and a
typical consumer would not recognise the charges as part of the price.”” The
banks appealed to the Supreme Court, which found for the banks.'® The
Supreme Court stated that the UTD did not distinguish between main price and
incidental price, and no such distinction should be read into it. The price should
be determined objectively, rather than from the point of view of a typical
consumer. Therefore the overdraft charges fell within the exemption and could
not be assessed for fairness.

Reactions to the bank charges litigation

The case has generated considerable debate. Many businesses supported the
Supreme Court decision,” but other stakeholders have been critical. These
reactions are discussed in detail in Part 6.

' [2009] UKSC 6, [2010] 1 AC 696.

There is a detailed discussion of the bank charges litigation at paras 5.22 to 5.67 of this
Issues Paper.

15 [2008] EWHC 875 (Comm), [2008] 2 All ER (Comm) 625; [2009] EWCA Civ 116, [2009] 2
WLR 1286.

6 [2009] UKSC 6, [2010] 1 AC 696. See paras 5.44 to 5.67 of this Issues Paper for a more
detailed discussion of the Supreme Court’s decision.

Clydesdale Bank Press Release, OFT Court Case Ruling, available at
http://www.cbonline.co.uk/media/news-releases/2009/oft-court-case-ruling.




Our main concern is the uncertainty surrounding the law in the wake of the
decision. In OFT v Ashbourne Management Services,'® the High Court held that
a term requiring customers to remain as members of a gym for a minimum period
was assessable for fairness under the UTCCR. We think this was the right
decision, but that the reasoning is confused.

The judge ruled that the relevant term was in plain, intelligible language and was
the main subject matter of the contract. This did not, however, prevent an
assessment of the term so long as the assessment did not relate to its definition.
The judge then proceeded to consider the fairness of the term on the basis that
the assessment did not relate to the definition of the main subject matter. Rather
the assessment related to the consequences for consumers who wished to
terminate gym membership contracts early."

As we explain below, this is not an easy judgment to follow. The current state of
the law makes it difficult for traders, consumer advisers and enforcement bodies
to identify which terms are exempt and which are not.

In initial consultations, consumer groups were particularly concerned about the
complexity of the law. They told us that litigation has rendered the law so unclear
that it is difficult to advise consumers. Furthermore, it was suggested that some
enforcement bodies have also become wary of using the UTCCR, which may
undermine consumer protection.

We think that traders may also suffer from the current uncertainty. The UTCCR
implement an EU Directive, which means that the final decision on the meaning
of Regulation 6(2) rests with the Court of Justice of the European Union (CJEU).
Academics have expressed concern that the Supreme Court decision in Abbey
National”® may be overturned by the CJEU. If this were to happen, traders who
have built their business model on a wide interpretation of exempt terms may be
faced with expensive litigation.

Calls for legislative reform

The Supreme Court, aware of the significance and controversy of the decision,
explicitly invited Parliament to legislate on the issue. Lord Walker stated:

Ministers and Parliament may wish to consider the matter further.
They decided, in an era of so-called ‘light-touch’ regulation, to
transpose the Directive as it stood rather than to confer the higher
degree of consumer protection afforded by the national laws of some
other member states. Parliament may wish to consider whether to
revisit that decision.?’

'® [2011] EWHC 1237 (Ch), [2011] ECC 31. This case is discussed in more detail at paras
5.74 to 5.83 of this Issues Paper.

Y Above at [175].
20 [2009] UKSC 6, [2010] 1 AC 696.
# Above at [52] by Lord Walker.
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In 2010, BIS published a Call for Evidence on the issue.?? At the time, it appeared
likely that the European Commission would revisit this issue as part of the new
Consumer Rights Directive, and the Call for Evidence was designed to inform the
Government’s negotiating position in relation to the Directive.

BIS noted that the Supreme Court had held that the exemption applied to all price
terms in plain, intelligible language, including contingent and ancillary charges.
BIS asked whether ancillary, contingent and non-transparent charges should be
reviewed for fairness. They suggested that if such charges did not form part of
the “the essential bargain”, competition may not work to drive down their level.?

Responses were split. Respondents from business were opposed to any change
and supported the Supreme Court view. Conversely, consumer groups and
regulators/enforcement bodies argued that charges outside of the “essential
bargain” should be assessable for fairness. They argued that contingent charges
were largely unanticipated by consumers and poorly understood, and therefore
not subject to competitive pressure.?*

The Government concluded that the arguments were finely balanced. The
immediate pressure for reform was reduced when changes to unfair terms
provisions were omitted from the Consumer Rights Directive, and BIS decided to
take no further action at the time. BIS added, however, that they would revisit the
question in the future.?

OUR TERMS OF REFERENCE

In May 2012, Mr Norman Lamb, Parliamentary Under-Secretary of State for
Employment Relations, Consumer and Postal Affairs asked the Law Commission
and Scottish Law Commission to review and update the recommendations we
made in 2005 on Unfair Terms in Contracts. We were also asked to consider
which terms should be exempt from review under the UTCCR and to consult on
the issue.

Our formal terms of reference are:

(1) to review and update the recommendations made by the two Law
Commissions in their 2005 Report on Unfair Terms in Contracts (Law
Com No 292; Scot Law Com No 199) in so far as they affect contracts
made between businesses and consumers;

22 Department for Business, Innovation and Skills, Call for Evidence: Consumer Rights

Directive: Allowing Contingent and Ancillary Charges to be Assessed for Unfairness (July
2010).

For example, Question 1 asked: Do you agree with the Government premise that because
charges are contingent, ancillary or not transparent, or otherwise, not part of what a typical
consumer would understand as "the essential bargain", competition may not drive down
the level of such charges as it ordinarily would? In Part 3 we consider the economic
rationale of the unfair terms legislation generally. The rationale of the exemption is
explored in Part 4.

23

u Department for Business, Innovation and Skills, Government Response to the Call for

Evidence on the Consumer Rights Directive: Allowing Contingent or Ancillary Charges to
be Assessed for Unfairness (October 2010), p 2. For more details of responses to the
Government’s Call for Evidence see paras 6.21 to 6.24 of this Issues Paper.

% Above, para 10.
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(2)  in particular to examine article 4(2) of the Council Directive 93/13/EEC on
Unfair Terms in Consumer Contracts on terms exempt from review in the
light of recent case law; and

(3) following full consultation with relevant stakeholders, to advise BIS on
how best to implement article 4(2), bearing in mind the following:

(@)  the need to ensure that the UK meets its minimum harmonisation
obligations;

(b)  the desirability of a single consumer regime to incorporate both
the Unfair Terms in Consumer Contracts Regulations 1999 and
the Unfair Contract Terms Act 1977, without reducing the existing
level of consumer protection; and

(c)  the need for clarity.

There are three points to note about these terms of reference. First, we have only
been asked to review our recommendations in so far as they affect contracts
between businesses and consumers. Our 2005 Report also made
recommendations for contracts between businesses. In particular, we
recommended new protections for micro-businesses. The Government is not
planning to implement these reforms and we do not discuss them here.

Second, our room for manoeuvre is limited. The UTD is a minimum
harmonisation measure. This means that Member States may legislate to give
consumers greater protection than the UTD provides, but they may not legislate
for less. It is therefore important to understand the UTD, and ensure that it is
correctly implemented.

Finally, we have been asked to bear in mind the need for clarity. The current
uncertainty is potentially costly to both businesses and consumers.

THE STRUCTURE OF THIS PAPER
This paper is divided into 10 Parts.
(1)  Part 1 is the Introduction.

(2) In Part 2, we provide a brief overview of the current law and summarise
our 2005 Report.

(3) InPart 3 we discuss the purpose of unfair terms legislation.

(4) In Part 4, we outline our previous recommendations on the exemption
under Regulation 6(2) for the main subject matter of the contract and the
price.

(5) Part 5 analyses three recent cases on the exemption: Office of Fair
Trading v Foxtons Ltd; Office of Fair Trading v Abbey National plc; and
Office of Fair Trading v Ashbourne Management Services.

(6) Part 6 looks at reactions to the Abbey National decision.
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(7)  InPart 7 we consider the European case law.
(8) InPart 8 we set out proposals for reform and ask for views.

(9) In Part 9 we outline the main recommendations on consumer contracts
made in our 2005 Report. We ask if these retain support, or whether
some updating may be required.

(10)  Part 10 lists the questions we ask.

There are five appendices, which are available on our websites at:
http://lawcommission.justice.gov.uk/consultations/unfair_consumer_contracts.htm
and http://www.scotlawcom.gov.uk (See News column).

(1)  Appendix A looks at comparative law.

(2) Appendix B is two versions of the “grey list” of terms which may be
considered to be unfair under the UTD: the version in the UTCCR, and
the re-written grey list in our 2005 draft Bill.

(3) Appendix C looks at end user licence agreements, which are commonly
used in the software industry. These licences are governed by both
copyright and contract law, which makes the law in this area particularly
confusing. We were therefore asked to consider how the UTCCR apply
to them. We conclude that the law in this area is adequate, but needs to
be better understood.

(4) Appendix D is the UTD.

(5) Appendix E is the Impact Assessment.

NEXT STEPS
Our aim is to publish an Advice to BIS in spring next year.

THANKS

We would like to thank the OFT, Ofcom, the Financial Services Authority, the
British Bankers’ Association, Citizens Advice and Which? for meeting us at a
preliminary stage of this project. We would also like to thank the Institute of
Consumers Affairs, the Confederation of British Industry, Vodafone UK, and
Virgin Media for their input. Finally, we are most grateful for the assistance of
Professor Simon Whittaker, Professor Hugh Beale, Professor Sergio Camara
Lapuente, Professor Stefan Vogenauer, Christopher Bisping, Professor Sir John
Vickers and Professor Christian Twigg-Flesner.
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PART 2
OVERVIEW OF THE LAW AND THE 2005
REPORT

As the law currently stands, there are two major pieces of legislation dealing with
unfair contract terms. The Unfair Contract Terms Act 1977 (UCTA) sets out the
traditional UK approach, while the Unfair Terms in Consumer Contracts
Regulations 1999 (UTCCR) implement an EU Directive. The two laws contain
inconsistent and overlapping provisions, using different language and concepts to
produce similar but not identical effects.

Here we outline each provision in turn. We then summarise the recommendations
made by the Law Commission and Scottish Law Commission in 2005 to bring the
two pieces of legislation into a single regime.

THE UNFAIR CONTRACT TERMS ACT 1977

UCTA is a complex Act, written in a dense style. It contains two Parts: one for
England, Wales and Northern Ireland, and one for Scotland. The two Parts
produce almost the same effect but use different language to do so.

UCTA focuses on exemption clauses. It applies to a broad range of contracts,
including contracts between two businesses, contracts between businesses and
consumers and even, to a limited extent, to “private” contracts where neither
party is a business. It deals with four broad types of exclusion clauses. It covers
terms or notices which purport to exclude or restrict liability for:

(1)  causing death or personal injury;’
(2)  other loss or damage caused by breach of a duty of care;?

(3)  breaches of certain terms implied by law;* and

' Defined in s 14 (England, Wales and Northern Ireland) and s 25(1) (Scotland).

2 This is phrased differently for Scotland and the rest of the UK. For the rest of the UK, s 2
refers to “negligence” which is defined in 1(1) as a the breach of: a) a contractual obligation
to exercise skill and care; b) the common law obligation to take or use reasonable care; or
c) the duty of care imposed by the Occupiers’ Liability Act 1957 and Occupier’s Liability Act
(Northern Ireland) 1957. For Scotland, s 16 refers to “breach of duty”. Broadly, this is
defined in s 25(1) as any obligation to take reasonable care arising from a contract, or from
a common law duty, or from s 2(1) of the Occupiers’ Liability (Scotland) Act 1960.

Implied by statute or common law in contracts for the sale of goods (s 6), hire purchase (s
6) and other contracts for the sale of goods (s 7). The equivalent sections for Scotland are
ss 20 and 21.



2.5

2.6

2.7

2.8

(4) breach of contract generally. This is defined broadly to cover not only
explicit exclusion clauses but also terms which purport to entitle the
trader to render a contractual performance substantially different from
that which the consumer reasonably expected. It also covers terms which
enable the trader to render no performance at all.*

As far as consumers are concerned, some terms are automatically void. A
business may not exclude its liability for causing death or personal injury in any
circumstances. Similarly, in a consumer contract, a business may not exclude the
implied terms in the Sale of Goods Act 1979 and similar legislation to ensure the
quality of goods.®

Other terms which restrict liability are only valid if the business can prove that
they are “fair and reasonable” within the meaning of the Act.’ Schedule 2
provides guidelines for relevant factors to which the court may have regard,
including: the strength of the bargaining position of the parties; whether the
customer agreed to an inducement; whether the customer knew or ought to have
known of the term; and whether the goods were part of a special order.’

There are some exclusions from UCTA. As far as consumers are concerned, the
most important are those relating to insurance contracts or interests in land.? In
England, Wales and Northern Ireland there is also an exclusion concerning “the
creation or transfer” of intellectual property rights, but this has been interpreted
restrictively.® The intellectual property exclusion does not apply in Scotland.

THE UNFAIR TERMS IN CONSUMER CONTRACTS REGULATIONS 1999

The UTCCR are both narrower and broader than UCTA. They are narrower in
that they only apply to consumer contracts, but they apply to all consumer
contracts. There are no exemptions for insurance, land or intellectual property
contracts. Furthermore, the UTCCR apply to all non-negotiated terms, unless the
term is specifically exempt.

* See s 3 (England, Wales and Northern Ireland) and s 17 (Scotland).
® See s 6 (England, Wales and Northern Ireland) and s 20 (Scotland).

® Sees 11 (England, Wales and Northern Ireland) and s 24 (Scotland) and sch 2 for the
reasonableness test.

Technically these factors apply only to terms which exclude the implied terms, but they
have been taken to apply across all exclusion clauses.

For England, Wales and Northern Ireland, see sch 1, para 1(a) and 1(b). For Scotland, see
s 15(3)(a)(i) and s 15(2)(e). Other exclusions mainly concern business contracts, and
include company formation, securities, and shipping.

For further discussion, see Appendix C.
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Implementing the Unfair Terms Directive

The UTCCR implement the Unfair Terms Directive 1993 (UTD)."® The UTD was
first implemented in the UK through the Unfair Terms in Consumer Contracts
Regulations 1994." The 1994 Regulations, however, were found to be in breach
of the UTD because they did not allow enforcement by a sufficient range of
organisations. They were replaced by the 1999 Regulations, which stay close to
the wording of the UTD. Essentially, the 1999 Regulations “copy out” the UTD.

The UTD remains highly relevant because a national court must interpret the
UTCCR in the light of the wording and purpose of the UTD." Any uncertainty
about the meaning of the UTD can only be resolved authoritatively at a European
level by the Court of Justice of the European Union (CJEU).

Enforcement

Importantly, the UTCCR, unlike UCTA, may be enforced by public bodies as well
as individual consumers. They permit the Office of Fair Trading (OFT) and a list
of 11 other “qualifying bodies”*® to go to court to prevent unfair terms from being
used. These preventive powers have proved to be an important way of regulating
the market.

The UTCCR impose duties and grant powers to these public enforcement
bodies." Additionally, Part 8 of the Enterprise Act 2002 puts in place “a further
layer of support” by giving enforcement bodies strengthened powers to obtain
court orders (known as “enforcement orders”) against businesses which do not
comply with the UTCCR. "®

Two requirements
The UTCCR subject consumer contracts to two requirements:

' Directive 93/13/EEC, OJ 1993 L 95.
" S11994 No 3159.

2 Case 14/83 Von Colson and Kavann v Land Nordrein-Westfalien [1984] ECR 1891, para
26; Case C-106/89 Marleasing [1990] ECR 1-4135, para 8; see Cabinet Office Legal
Advisers, European Division, European Law in Government (25 February 2011) at [375];
for example, see the reasoning of the Court of Appeal in Office of Fair Trading v Foxtons
[2009] EWCA Civ 288 at [42] and House of Lords in Director General of Fair Trading v First
National Bank plc [2001] UKHL 52 at [31].

These are the Information Commissioner, the Gas and Electricity Markets Authority
(Ofgem), the Director General of Electricity Supply for Northern Ireland, Director General of
Gas for Northern Ireland, the Office of Communications (Ofcom), the Water Services
Regulation Authority (Ofwat), the Rail Regulator, every weights and measures authority in
Great Britain (generally Trading Standards Services), the Department of Enterprise, Trade
and Investment in Northern Ireland, the Financial Services Authority and the Consumers’
Association (Which?). These bodies may investigate complaints that contract terms are
unfair and can apply for an injunction or, in the application of the Regulations to Scotland,
an interdict against its use.

" See UTCCR Regs 10 to 16.

H Beale & Ors, Chitty on Contracts (30th ed incorporating 3rd cumulative supplement
2011), para 15-132.
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(1) they should be written in “plain, intelligible language”;'® and
(2)  they should be “fair”."”

2.14 Below we outline each test in turn.

Terms must be in “plain, intelligible language”

2.15 Regulation 7 states that sellers or suppliers shall ensure that any written term of a
contract is expressed in “plain, intelligible language”.'® This concept is central to
the UTCCR, and applies in three ways:

(1)  If the meaning of a term is in doubt a court will follow the interpretation
most favourable to the consumer.” This reflects the long standing
common law rule that an ambiguous written term should be construed
against the party putting it forward.”® An example of the application of
Regulation 7 is Peabody Trust Governors v Reeve, where two sub-
clauses contradicted each other and the court upheld the sub-clause
more favourable to the consumer.?’

(2) Enforcement bodies acting under Part 8 of the Enterprise Act 2002 can
exercise their powers to remove terms which are not in “plain, intelligible
language”. The UTCCR are not entirely clear on this point, but the
Consumer Injunctions Directive (CID) requires Member States to
designate either the courts or enforcement bodies as competent to seek
orders requiring the cessation or prohibition of any infringement of any
part of the UTD.? The CID was implemented by Part 8 of the Enterprise
Act 2002, which aims to protect the collective interests of consumers
where there is “any act contrary” to the directives listed in its annex. This
includes the entirety of the UTD.?® There is no corresponding right for
consumers.

(3) Even if a term is concerned with the “adequacy of the price” or “main
subject matter” it will be reviewable for fairness if it is not drafted in “plain,
intelligible language”. The concept of “plain, intelligible language” is
therefore central to the exemption in Regulation 6(2) and we consider it
in depth in Part 8.

'® UTD, Art 5; UTCCR, Reg 7.

7 UTD Arts 2 and 6; UTCCR Regs 4 and 8.
'® UTCCRReg?7.

9 UTCCR Reg 7(2).

2 This is sometimes referred to as the “contra proferentem” rule.
#' [2008] EWHC 1432 (Ch), [2009] L&TR 6 at [33].

% Directive 98/27/EC on injunctions for the protection of consumers’ interests 0J1998 L

166/51. This was replaced by the codifying Directive 2009/22/EC OJ 2009 L 110/30: see
art 2(1)(a).

2 Above, art 1, Annex 1, No 5.
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2.16

217

2.18

2.19

2.20

2.21

2.22

Terms must be fair

Under the UTCCR, a court may assess any term in a consumer contract for
fairness, unless the term falls within one of the exemptions. A claim may be
brought before the court by either an individual consumer or an enforcement
body.

The exemptions
There are three exemptions.

NEGOTIATED TERMS

First, the UTD does not extend to negotiated terms. This exemption was included
at a late stage in negotiations, reflecting a forceful submission to the European
Commission by Professors Brandner and Ulmer that control of negotiated terms
“would represent a drastic restriction of the autonomy of the individual”.?* It
reflected the free market base of the Directive.

Regulation 5(2) of the UTCCR defines negotiated terms narrowly:%®

A term shall always be regarded as not having been individually
negotiated where it has been drafted in advance and the consumer
has therefore not been able to influence the substance of the term.

If disputed, it is for the business to show that a term was individually negotiated.?

The mere fact that the consumer had the opportunity of influencing the content of
terms is insufficient. In UK Housing Alliance Ltd v Francis the Court of Appeal
held that the fact that a consumer had instructed solicitors who had the
opportunity to consider and negotiate terms, did not mean that the terms were
individually negotiated.?”

TERMS WHICH REFLECT THE EXISTING LAW

The second exemption is for contractual terms which reflect the existing law.
Regulation 4(2) states that the UTCCR do not apply to contract terms which
reflect “mandatory statutory or regulatory provisions” or the provisions of
international conventions.

2 Pprofessor Brandner and Professor Ulmer, “The Community Directive on Unfair Terms in

Consumer Contracts: Some Critical Remarks on the Proposal Submitted by the EC
Commission” (1991) 28 Common Market Law Review 647, p 652. Professor Dr Hans Erich
Brandner was an advocate at the German Federal Court of Justice, Karlsruhe at the time
of writing. Professor Peter Ulmer was a Professor of Law at the University of Heidelberg.

% This reflects UTD art 3(2).
% UTD art 3(2); UTCCR Reg 5(4).
7 [2010] EWCA Civ 117, [2010] Bus LR 1034 at [19] by Longmore LJ.
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2.23

2.24

2.25

2.26

2.27

In 2005, we pointed out that this exemption is wider than it first seems. Recital 13
of the UTD states that the exclusion covering “mandatory statutory or regulatory
provisions” also includes “rules which, according to the law, shall apply between
the contracting parties provided that no other arrangements have been
established”. Thus, the court cannot review any term which reflects the default
law which would exist if the term were not there. For example, the court could not
assess the fairness of a term which prevents the consumer from breaching the
trader’s copyright if it simply reflects the consumer’s existing obligation under
copyright law.?® In any event, reviewing a clause which reflected the existing law
would be pointless. Even if the clause was found not to be binding, the default
law would still apply.

TERMS WHICH RELATE TO THE MAIN SUBJECT MATTER OR THE PRICE

This exemption is set out in Regulation 6(2) and discussed in detail in Parts 4 to
8.

The fairness test

Regulation 5(1) of the UTCCR sets out the basic test of unfairness, using the
words of the UTD:%

A contractual term which has not been individually negotiated shall be
regarded as unfair if, contrary to the requirement of good faith, it
causes a significant imbalance in the parties’ rights and obligations
arising under the contract, to the detriment of the consumer.

This must be judged at the time the contract was concluded:

... the unfairness of a contractual term shall be assessed, taking into
account the nature of the goods or services for which the contract
was concluded and by referring, at the time of conclusion of the
contract, to all the circumstances attending the conclusion of the
contract and to all the other terms of the contract or of another
contract on which it is dependent.*

Recital 16 to the UTD explains that the test should take account of the factors
listed in Schedule 2 of UCTA, suggesting that there is substantial similarity
between the two tests:

In making an assessment of good faith, particular regard shall be had
to the strength of the bargaining positions of the parties, whether the
consumer had an inducement to agree to the term and whether the
goods or services were sold or supplied to the special order of the
consumer; whereas the requirement of good faith may be satisfied by
the seller or supplier where he deals fairly and equitably with the
other party whose legitimate interests he has to take into account.

% This is discussed further in Appendix C.
2 UTD article 3(1).
% UTCCR Reg 6(1). This follows the wording of UTD art 4(1).
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2.28

2.29

2.30

2.31

In 2002, we noted that there had been considerable debate in the legal literature
about the correct interpretation of the fairness test.>' We concluded that there
was no substantive difference between the fair and reasonable tests in UCTA
and the UTCCR. We return to this issue in Part 9.

The “grey list”

In Schedule 2, the UTCCR contain an “indicative and non-exhaustive” list of
terms which may be regarded as unfair, which is copied from the UTD.** The
CJEU has described these as being of “indicative and illustrative value” which
should be readily available to the public in each Member State.*

Terms on this grey list which are commonly encountered include:
(1)  penalty clauses;*

(2) cancellation clauses which allow the seller or supplier (but not the
consumer) to end a contract on a discretionary basis;*

(3) terms which irrevocably bind the consumer to terms which they had no
opportunity of reading before the conclusion of the contract;*®

(4) variation clauses which unilaterally enable the business to alter the terms
of the contract without a valid reason specified in the contract;®*” and

(5)  price escalation clauses which do not give the consumer a corresponding
right to cancel the contract.®®

The case of Peabody Trust Governors v Reeve provides a good example of a
variation clause which may be unfair. Here a term in a standard tenancy contract
used by a registered social landlord was held to be unfair. It sought to reserve:

almost carte blanche in the field of variations, apart from the areas of
rent and statutory protection, so as to provide in effect that the terms
of the tenancy agreement will be whatever the [landlord] says they
are to be from time to time.*

1" Unfair Terms in Contracts (2002) Law Commission Consultation Paper No166; Scottish
Law Commission Discussion Paper No 119, para 3.57.
%2 UTCCR Reg 5(5), Sch 2, para 1.

% Commission v Kingdom of Sweden Case C 478/99 [2002] ECR 1-04147 at [22]; [2004] 2
Common Market Law Reports 34.

¥ Sch 2, para 1(e): if the potential effect of a term is penal it may be subject to the test of

fairness under the regulations whether or not the term would be classed as a penalty in the
technical common law sense.

% Sch 2, para 1(f).

% Above, 1(i).

¥ Above, 1(j).

% Above, 1(1).

% [2008] EWHC 1432 (Ch), [2009] L&TR 6 at [56].
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2.32

2.33

2.34

2.35

2.36

2.37

The tenant’s right to walk away from the contract was illusory because there was
no real choice.*

The grey list is merely “indicative and non-exhaustive”. This means that a term
may be fair even if it is on the grey list, and it may be unfair even if it is not.
Although it is sometimes suggested that there is a presumption that a term on the
grey list is unfair, this is not formally part of the UTD or UTCCR.

In practice, however, the list has been a useful illustration of the sort of problems
the UTD was meant to deal with. It is also important to note that article 3(3) of the
UTD states that terms on the grey list “may be regarded as unfair”. This means
that the exemption for the main subject matter and price terms is not intended to
apply to the categories of terms set out in the grey list. The grey list therefore
serves as a guide to how the exemption should be interpreted.

The effect of an unfair term

Regulation 8 of the UTCCR states that if a term is found to be unfair, it “shall not
be binding on the consumer”. The rest of the contract “shall continue to bind the
parties if it is capable of continuing in existence without the unfair term”.

THE LAW COMMISSIONS’ PROJECT

The co-existence of two overlapping schemes for unfair terms in the UK has long
been criticised for its complexity and obscurity. It has even been suggested that
the UK may be in breach of its Treaty obligations because the law is so
inaccessible.’ The UCTA and the UTCCR have their own concepts and
definitions, and these differ in confusing ways. For example, they use different
definitions of “consumer” and “unfair”, and they require different burdens of proof.

In 2001, the Department of Trade and Industry asked the Law Commission and
Scottish Law Commission to rewrite the law of unfair contract terms as a single
regime, in a clearer and more accessible style. At the same time we were asked
to consider whether to extend the legislation to protect businesses, particularly
small businesses.

In February 2005 we published a final Report setting out our detailed
recommendations, together with a draft Bill. Our recommendations were in four
parts:

(1)  For contracts between a business and a business with 10 or more
employees, the draft Bill merely restated the current law in a more
accessible form;

(2)  For contracts between a business and a micro-business, the Law
Commissions recommended an extension of protection;

0" Above at [56] to [57].

*1" FMB Reynolds, “Unfair Contract Terms” (1994) 110 Law Quarterly Review 1. The point is
discussed in Unfair terms in contracts (2002) Law Commission Consultation Paper No166;
Scottish Law Commission Discussion Paper No 119, para 2.22.
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2.38

2.39

2.40

(3) For contracts between a business and a consumer, the draft Bill
combined UCTA and the UTCCR into a single unified regime to cover the
whole of the UK;

(4)  For other contracts, the draft Bill preserved the existing law.*? At present,
UCTA has some limited effect on employment contracts and private
sales between two consumers. The draft Bill restated these provisions.

Consumer contracts

The current paper is only concerned with contracts which are made between a
business and a consumer (consumer contracts).

For consumer contracts, the 2005 Report attempted to bring together the UCTA
and the UTCCR in one coherent regime, using the same concepts and
definitions. We did not intend to make any major policy changes, but where the
two regimes differed we “rounded up”, so as to preserve the existing level of
consumer protection. Unlike the UTCCR we did not simply copy out the UTD.
Instead, we sought to explain the UTD in words which would be more familiar to a
UK audience.

In 2005, we made the following recommendations:

(1) There should be a common definition of a “consumer contract”, based on
the definition in the UTD.

(2)  Terms which limit liability for death or personal injury, or which exclude
basic undertakings about the quality and fithess of goods, should
continue to be ineffective.

(3) In claims brought by consumers, the burden of proof should lie on the
business to show that the term is fair. This follows UCTA. Under the
UTCCR, technically the burden of proof is on the consumer, though the
European case law makes clear that the court can raise the issue of its
own motion.

(4) The legislation should include negotiated terms. At present, UCTA
includes negotiated terms, while the UTCCR do not. We thought it was
better to “round up” rather than “round down”.

(5)  There should be a single fairness test, based on UCTA. We thought that
in substance the tests in UCTA and the UTCCR were identical, but the
words of the UCTA test were more familiar to a UK audience.

(6) The grey list should be re-written in clearer, simpler terms. Our new
version is set out in Appendix B, together with the original Schedule.

42 See Part 9 of this Issues Paper.
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2.41

2.42

(7)

(8)

Preventive powers should be available for any breach of the new
consumer regime. At present, preventive powers are available for
breaches of the UTCCR, but not for UCTA. Our recommendation would
give the OFT and the other qualifying bodies the right to take action
against notices which purport to exclude business liability to consumers,
but which do not have the status of consumer terms.

The exclusion for terms which reflect the existing law should be rewritten
to reflect the UTD recitals. This means that the exemption would apply
not only to terms which reflect mandatory provisions but also those which
lead to “substantially the same result as would be produced as a matter

of law if the term were not included”.*®

We still think these recommendations are correct. In Part 9 we set them out in
more detail and ask whether consulte