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MEMORANDUM NO. 31 

CORPOREAL MOVEABLES 

REMEDIES 

I n t r o d u c t i o n  

1 .  I n  t h e  o t h e r  Memoranda i n  t h i s  s e r i e s 1  r e  have considered 

a number of problems i n  t h e  subs tan t ive  law of corporeal  

moveables, inc luding  t h e  quest ion of when and how r i s k  and 
proper ty  should pass;  t h e  d i f f i c u l t y  of c l a s s i f y i n g  c e r t a i n  

types  of property a s  " h e r i t a b l e n  o r  flrnoveablev; what should be 
t h e  r i g h t s  of good f a i t h  acqu i re r s  of a n o t h e r ' s  property;  what 

the  r i g h t s  of the  p a r t i e s  should be i n  cases  of t h e  mixing, 

union o r  c r e a t i o n  of moveables; how l o s t  and abandoned property 
should b e  d e a l t  w i t h  by t h e  law; and t he  r o l e  o f  a c q u i s i t i v e  
p r e s c r i p t i o n  i n  r e l a t i o n  t o  corporea l  moveables. We now t u r n  

t o  t he  ques t ion  of remedies - p a r t i c u l a r l y  the  ramedies which  

a r e ,  o r  ought t o  be, a v a i l a b l e  t o  a dispossessed owner. I n  
o t h e r  words, granted t h s t  a par ty  - e i t h e r  under the  e x i s t i n g  

latv o r  under t h e  l a w  as i t  would be i f  the  proposals  made i n  

our o t h e r  Memoranda were irnplelilented - has t h e  r i g h t  of owner-
s h i p  i n  a corporealzaoveable,  how can t h t  r i g h t  be enforced? 

2. An ovmerfs  f i r s t  remedy - which i s  r a r e l y  invoked i n  

p r a c t i c e  - i s  t o  follow and recover h i s  proper ty  by self-help.  
The j u d i c i a l  remedies a v a i l a b l e  nay comprise, f i r s t ,  ( i n  theory)  
v i n d i c a t i o n  i n  an a c t i o n  f o r  d e c l a r a t o r  of h i s  ownership; 
secondly, a n  a c t i o n ,  based on the  o b l i g a t i o n  of r e s t i t u t i o n ,  

i n  which he concludes f o r  d e l i v e r y  (z o r  i f  the ad rem) -
defender  i s  s t i l l  bound by t h e  o b l i g a t i o n  but can no longer 
d e l i v e r  - f o r  the  value of t h e  th ing ;  t h i r d l y ,  an a c t i o n  of 

S ,. 

recompense for t h e  u n j u s t i f i e d  enrichment o f  t he  defender 

through t h e  pursuer ' s  l o s s ;  and f o u r t h l y ,  an a c t i o n  of 
r e p a r a t i o n  f o r  damages caused by t h e  f a u l t  o f  t hz  defender. 

I Nemoranda nos. 24-30. 



If t h e  remedy f o r  s p u i l z i e  is s t i l l  competent, i t  is  e s s e n t i a l l y  

a possessory remedy and i s  n o t  founded on t h e  p u r s u e r ' s  r i g h t  of 

ownership. The Court of Session Act 1868 provides e x p r e s s l y  

f o r  t h e  r e i n s t a t i n g  of a complainer i n  h i s  possessory r i g h t  

by t h e  process  of suspension and i n t e r d i c t  ( s e c t i o n  89), o r  upon 

summary p e t i t i o n  ( s e c t i o n  91) ;  while t h e  Sher i f f  Courts  (Scot land)  
~ c t1971, s e c t i o n  3 5 ( l ) ( c )  r e f e r s  t o  a c t i o n s  factum praestandum 

and a c t i o n s  f o r  t h e  recovery of possession of h e r i t a b l e  o r  
moveable p roper ty  i n  the  s h e r i f f  court. 

Self-help 

3 .  Professor  D. M,Walker suggests  t h a t :  
"A person l a w f u l l y  e n t i t l e d  t o  possess ionof  any cor-  
p o r e a l  moveables, such as  an owner, borrower,  p ledgee ,  
d e p o s i t a r y ,  h i re-purchaser ,  h i r e r ,  c a r r i e r ' o r -  onerous 
c u s t o d i e r  i s  probably  e n t i t l e a  a t  h i s .own hand t o  t a k e  
o r  r e t a k e  goods u n j u s t i f i a b l y  i n  t h e  possess ion  of 
ano the r ,  o r  removed from his  possess ion  by a n o t h e r ,  s o  
long as  he can do s o  without  t r e s p a s s  on t h e  o c h e r ' s  
l a n d s  o r  a s s a u l t  o r  o t h e r  phys ica l  v io lence . "  

These views1 may be t o  some extent  specu la t ive ,  s i n c e  t h e r e  is 

a dea r th  of a u t h o r i t y .  Most l e g a l  systems have been h e s i t a n t  

t o  de f ine  t h e  l i m i t s  o f  self-help - s i n c e  t h e  law i t s e l f  has 

l a r g e l y  superseded t h e  f a i r l y  wide scope of such r e d r e s s  i n  

ruder  s o c i e t i e s .  

4. It is arguable t h a t  Walker may have b'een overcau t ious  -
o r ,  i f  he s t a t e s  t h e  law accura te ly ,  t h a t  t h e  present  l a w  i s  
overcaut ious  i f  s e l f - h e l p  i n  r ecover ing ,  e.g. ,  s t o l e n  p r o p e r t y  
does not  include j u s t i f i e d  use of reasonable fo rce .  If t h e  
law permits the  use of fo rce  i n  r e s i s t i n g  t h e f t  of property,  

i t  would be somewhat i l l o g i c a l  t o  deny t o  the  owner t h e  r i g h t  
t o  use reasonable f o r c e  t o  recover  h i s  proper ty  from t h e  t h i e f  

if he encountered him w i t h  i t  i n  h i s  possess ion  on a subsequent 

occasion. Soc ia l  peace would probably no t  be exposed t o  much 

' i ~ a l k e r  C i v i l  Remedies p.262; bee a l s o  B e l l  P r i n c i p l e s  s.1320. 



danger if  the  l a w  express ly  recognised the  r i g h t  o f  an owner 
f o r c i b l y  t o  recover  property of which he had been deprived by 

t h e f t  o r  f raud  from t h e  t h i e f  o r  swjndler, even a f t e r  a l apse  
of time from t h e  a c t u a l  dispossession,  and, if necessary,  t o  

use reasonable f o r c e  f o r  t h a t  purpose, This r i g h t  could be 

cond i t iona l  on t h e  owner's e s t ab l i sh ing ,  i f  chal lenged,  the  
c u l p a b i l i t y  of t h e  rogue, t h e  reasonableness of t h e  f o r c e  used 

and h i s  own r i g h t  t o  t h e  property.  The bes t  argument f o r  t h i s  

form of se l f -he lp  i s  probably t h a t  of the  Danish. lawyer, ruse' : 
."The owner's chance meeting w i t h  t h e  t h i e f  may be h i s  

las t  and only opportuni ty of recovering h i s  property." 

S e l f  -help involv ing  f o r c e  should not, however, extend t o  
recover.i.ng proper ty  f r o m  t h i r d  p a r t i e s  who had acquired from the  

~vrongdoer- probably even including r e s e t t e r s .  Furthermore, 

s e l f - h e l p  of t h i s  kind,even where permitted by t h e  law, should 

be c l e a r l y  recognised as being e n t i r e l y  a t  t h e  u s e r ' s  r i s k :  i f  

t h e  dispossessed ovmer were i n  e r r o r  i n  i d e n t i f y i n g  the  property 

a s  h i s ,  n i s  mistake - no mat ter  how genuine - should be no 

defence t o  a d e l i c t u a l  a c t i o n  by the person i n j u r e d  by h i s  con-
duct .  

5 e  We sh-ould welcome comment as t o  whether' the law on 

self-help needs clarification, 'and if so, whether it 

should be extended t o  permit the  use of reasonable f o r c e  
in recover ing  p r o p e r t y  from a t h i e f  o r  swindler .  

V ind ica t ion  

6. S c o t t i s h  t r e a t i s e s  and d.ecisions f r e q u e n t l y  r e f e r  t o  -r e i  
v i n d i c a t i o  o r  l l v ind ica t ionv  by an owner of h i s  r i g h t  t o  moveables, 
but  i n  f a c t i t has seldom, i f  ever, been necessary  t o  examine 
whether the  owner's a c t i o n  was t r u l y  i n  rem. recent-- However, 
changes i n  the law of p r e s c r i p t i o n  a f f e c t i n g  ob l iga t ions2  make 

'V. Kruse The Right o f  Property,  p.476. 
' ~ r e s c r i ~ t i o nand Limi ta t ion  cotl land) Act 1973, 8.6 and 

Schedule 1 ,  para.1 ( b )  . 



i t  necessary  t o  analyse more c l o s e l y  t h e  foundations o f  an owner's 
a c t i o n  f o r  d e l i v e r y  to him of proper ty  i n  the  possess ion  of an  
unauthorised person. There a r e  passages i n  t h e  i n s t i t u t i o n a l  
w r i t e r s  which might be construed t o  i n d i c a t e  t h a t  an  a c t i o n  f o r  

v i n d i c a t i o n  of ownership w a s  competent i n  Scots law, though i t  
i s  n o t  always c l e a r  whether t h e i r  mention of the  Roman l a w  i s  

f o r  t h e  purpose o f  c o n t r a s t  o r  analogy w i t h  Scots  l a w .  Modern 

w r i t e r s  such as Iflackay, M C  Laren and most r e c e n t l y  Walker do 

no t  mention t h e  remedy, while  t h e  1890 e d i t i o n  of B e l l ' s  
Dic t ionary  and Digest  under Vindica t io  Rei  and t h e  Encgclopaedia 
of t h e  Lamaf  Scot land under t h e  heading  R e s t i t u t i o n  g i v e  it 
f a i n t  r e c o g n i t i o n  and b r i e f  mention. Though some might conclude 
t h a t  i n  any even t  t h e  remedy, i f  it was accepted i n t o  S c o t s  law, 
h a s  l aped  ,by desuetude,  doubt has  now been c a s t  by dicta in  the 
House of Lords 'as t o  whether a  common law remedy can l a p s e  by desue-. 

C e r t a i n l y  t h e  remedy i s  s t i l l  recognised i n  South Afr ican  l a w  
based on Roman Dutch sources t o  which o u r  e a r l i e r  w r i t e r s  

r e f e r O 2  The main explanat ion f o r  l ack  of  evidence t h a t  t h e  

r e a l  remedy o f  v ind ica t ion  was i n  f a c t  invoked i n  Scot land i s  
probably that i n  p rac t i ce  it has seldom been needed. This i s  

mainly due t o  t h e  f a c t  t h a t  r i g h t s  of recovery s r e  conferred 

on a n  owner by the  l a w  of o b l i g a t i o n s  - i . e .  t h a t  a spec t  of 
t h e  l a w  of u n j u s t i f i e d  enrichment which Scots  l a w  des igna tes  
" r e s t i t  utionfl . S t a i r3 seemingly s t r e s s e s  t h a t  t h e  personal  

1 McKendrick & O r s .  v. S i n c l a i r  1972 S.L.T. 110 esp. e r  Lord 

Reid and Lord Simon of Glaisdale .  Desuetude both o h c o t s  

Acts and of t h e  l a w  developed i n  t h e  cour ts  was recognised 

i n  t h e  18th  century a t  l e a s t :  T B Smith " A u t h o r s  and 

Author i ty"  (1972-5) 12 J. S.P;T.L. (N..S. ) 3 a t  p.8 

' ~ a h l o  & Kahn Union of South Afr ica  ( ~ r i t i s hCommonwealth S e r i e s )  
p.581 

3 ~ . 7 . 2  	and I V  .30.8; cf.  IV.3-45, B e l l  P r i n c i p l e s  S.  1320 

cons ide r s  t h a t r e s t i t u t i o n  i s  founded on t h e  i u s  i n  r e :  "It 

comes i n  p lac  e of the  r e i  v i n d i c a t i o  o f  ' t he  m a n i a ? .  S t a i r  

and B e l l  can be r e c o n c x d  on the  b a s i s  t h a t  the  

( o b l i g a t i o n )  is  only a v a i l a b l e  t o  a claimant  who has a ius 9 
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--- 

-- 

r i g h t  of r e s t i t u t i o n  i s  supplementary t o  the  owner' S r e a l  


r i g h t  t o  v ind ica te .  R e s t i t u t i o n  implies a  i u s  ad rem which 


can be s p e c i f i c a l l y  implemented, but a possessor who has 

disposed of ano the r ' s  p roper ty  mala f i d e  w i l l  remain s u b j e c t  t o  

t h e  o b l i g a t i o n  of r e s t i t u t i o n  evaluated i n  money terms. 


Discussing a c t i o n s ,  S t a i r  w r i t e s  of the "conclusiont1' of 


de l ivery :  


t1 t h e  conc1usi;)n of d e l i v e r y  doth not  properly a r i s e  
from vindica t ion ,  which concludes no such obl ige-  
ment on the  haver, but only t o  be passive,  and no t  
t o  hinder  t h e  p r o p r i e t o r  t o  take possession of h i s  
own. I t  

However, i n  Scots  law, un l ike  Roman law, he contends,  t h e r e  is 

an a c t u a l  ob l iga t ion  on possessors  of moveables wi thout  

l e g i t i m a t e  t i t l e  t o  make r e s t i t u t i o n  t o  the  p ropr ie to r .  It is  

usual ly  t h i s  --- 2 when they  
i u s  ad rem which t h e  cour ts  have i n  mind 

r e f e r  l o o s e l y  t o  " r e i-v i n d i c a t i o "  o r  nv ind ica t ionn  i n  an a c t i o n  
of r e s t i t u t i o n  concluding f o r  de l ive ry ,  Indeed Bankton -
indica tes '  t h a t  a pursuer t a k e s  an unnecessary r i s k  by br inging  
a t r u e  r e i  v ind ica t io ,  s i n c e  if he f a i l s  t o  prove h i s  r i g h t  of-
property o r  ommership, non-recognition o f  t h a t  r i g h t  w i l l  be  -r e s  

j u d i c a t a  aga ins t  him, 

7. When a very long per iod  (40 o r  20 years )  had t o  e l apse  
before  the  r i g h t  t o  r e s t i t u t i o n  was cut o f f ,  i n  p r a c t i c e  t h e  

d i s t i n c t i o n  between r i g h t s  & re and r i g h t s  ad rem became 
blur red  o r  unimportant. The Presc r ip t ion  and L imi ta t ion  
(,Scotland) Act 1973 now provides4 f o r  a new s h o r t  nega t ive  

Le.g. Todd v. Armour (1882) 9R. 901; George Hopkinson v. Napier
1953 139. However, Ramsay v. Wilson (1666) Mor. 9113 was 

-argued a s  r e i  v i n d i c a t i o ,
7 

4 ~ . 6and Schedule 1 ,  para.1 ( b )  . Rights t o  recover  t r u s t  p roper ty  
f r o m  a f raudulent  t r u s t e e  o r  possessor mala f i d e  o r  s t o l e n  

v-

property from a t h i e f  o r  from one p r ivy  t o  the t h e f t  a r e ,  however, 
t o  be  imprescr , lpt ible  - Schedule 3, 



prescn'ption of f i v e  yea r s  t o  c u t  o f f  r i g h t s  a r i s i n g  from 
h n j u s t i f i e d  enrichment inc lud ing  r e s t i t u t i o n ,  r e p e t i t i o n  and 

recompense. Owners o f  moveables, a f t e r  t h e i r  r i g h t  S c o r r e l a t i v e  
t o  t h e  ob l iga t ion  of r e s t i t u t i o n  have been cut  o f f ,  might s t i l l ,  

however, possibly be e n t i t l e d  t o  s e e k  v:indication i n  r e  -- o r  
d e c l a r a t o r  of ownership u n t i l  t h e i r  r e a l  r i g h t s  a r e  ext inguished 
by t h e  tmenty-year p r e s c r i p t i o n  of proper ty  r i g h t s  under 

s e c t i o n  8 of the Act. There may be a gap i n  the  l a w  r e l a t i n g  t o  
an owner 's  r i g h t  t o  recovsr  h i s  moveables i f  v ind ica t ion  i s  n o t  

competent . 
8. One oP the p o l i c i e s  of the  l973 Act was presumably t o  
encourage owners t o  e x e r c i s e  t h e i r  r i g h t s  wi th  reasonable 
exped i t ion ,  and, a s  our  t e n t a t i v e  proposals  regarding  usucapion 
i n d i c a t e ,  we th ink  t h a t  t h e  possessor  i n  good f a i t h  deserves  

p r o t e c t i o n  i n  p a r t i c u l a r .  We have t h e r e f o r e  reached t h e  
p r o v i s i o n a l  conclusion t h a t  no good purpose would be served i n  

a l lowing ( i f  such a remedy i s  s t i l l  competent) an owner t o  

v i n d i c a t e  corporeal  moveables i n  an a c t i o n  re o r  t o  o b t a i n  

a decree  of d e c l a r a t o r  o f  h i s  r i g h t  o f  ownership a f t e r  h i s  

r i g h t  t o  c l a i n  r e s t i t u t i o n  had been cut  o f f ,  except i n  t h o s e  

cases '  where we would recommend a long  period o f  usucapion 
( a c q u i s i t i v e  p resc r ip t ion) - i . e .  i n  cases  where the  pa r ty  i n  
possess ion  had not acquired i n  good f a i t h  by a l e g a l  a c t  which, 
had i t  been v a l i d ,  would have t r a n s f e r r e d  ownership. I f  t h e  
scheme which we have suggested f o r  t h e  s h o r t e r  and longer  per.iods 
of usucapion seems acceptable ,  it might be expedient t o  g i v e  an 
owner a n  a c t i o n  i n  which he could a s s e r t  h i s  ownership i n  c e r t a i n  

cases  f o r  longer than f i v e  yea r s  ( t h e  present  period of n e g a t i v e  

prescr ip+; ion  of the o b l i g a t i o n  of r e s t i t u t i o n ) .  One s o l u t i o n  

would be t o  provide by l e g i s l a t i o n  t h e t  t h e  a c t i o n  of v i n d i c a t i o n  

should be expressly excluded, but t h a t  an  a c t i o n  f o r  r e s t i t u t i o n  

should be made competent a g a i n s t  a possessor  o f  mov3ables 

1 Sec our  accompanying Memorandum no, 30: Corporeal moveables: 
usucap ion ,~  or  a c q u i s i t i v e  p r e s c r i p t i o n ,  paras .  10-14. 
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who had not acquired the  r i g h t  of ownership by bona f i d e  

a c q u i s i t i o n  o r  usucapion. A l t e r n a t i v e l y  i t  could be provided 

t h a t  the  r e a l  a c t i o n  should su rv ive  p resc r ip t ion  o f  a c laim f o r  

r e s t i t u t i o n  un t i l  cu t  off  by t h e  long negat ive p r e s c r i p t i o n ,  A 

f ur.t her p o s s i b i l i t y  would be t o  make v ind ica t ion  and r e s t i t u t i o n  

a l t e r n a t i v e  remedies w i t h  t h e  same periods of p resc r ip t ion .  
We i n v i t e  comment on these  opt ions,which a r e  summarised a t  

the end o f  t h i s  Memsmndum. 

R e s t i t u t i o n  

9. The o b l i g a t i o n  of r e s t i t u t i o n  cont inues t o  bind an i n t e r i m  
possessor  i f  he p a r t s  with possession mala--f ide . '  Though he 
canno-L make d e l i v e r ~  he remains l i a b l e  f o r  the value of t he  

moveable.  This is because r e s t i t u t i o n  i s  a supplementary remedy 

a v a i l a b l e  t o  an owner of property agains t  such a possessor ,  on 

t h e  p r i n c i p l e  t h a t  he who h a s  par ted w i t h  possession i n  bad 

faith i s  t o  be t r e a t e d  as though he s t i l l  possessed. h he 
2p r i n c i p l e  was extended i n  Faulds v. Townsend t o  comprehend 

cases  w M e  culpa could be equiparated w i t h  dolus . )  The 

o b l i g a t i o n  ceases  i f  the  owner succeeds i n  recovering his 

property,  though he nay r e t a i n  a remedy i n  r epa ra t ion  f o r  l o s s  
caused by t h e  f a u l t  of a quondam mediate possessor,  A s u c c e s s f u l  
claim f o r  value of the  property aga ins t  a mala f i d e  possessor  
would not  seem t o  bar  a  subsequent claim f o r  d e l i v e r y  from a 

t h i r d  p a r t y  a c t u a l l y  i n  poasession. I n  t h i s  s i t u a t i o n  t h e  ovmer 



would have been over-compensated.' The -- p a r t ybona f i d e  t h i r d  

i n  possession vrould have su f fe red  - l o s s .  Even a  f r a u d u l e n t  

person, i n  Lord i r i g h t  Is -phrase: "must n o t  be robbedtt by u n j u s t l y  

en r i ch ing  h i s  v ic t im "as he would be i f  he both got  back what 

he had parted w i t h  and kept  what he had received i n  r e t u r n v .  
We a r e  inc l ined  t o  cons ide r  t h s t  i f  an owner, having rece ived  
v a l u e  f r o m  a mala f i d e  former possessor,  con--- subsequently 

eludes f o r  d e l i v e r y  i n  an a c t i o n  aga ins t  a  t h i r d  pa r ty ,  t h a t  
? a r t y  should i n  -the same proceedings be e n t i t l e d  t o  recover  
f r o m  the  owner, on p r i n c i p l e s  of recompense, the  amount by which 

t h e  owner would be enriched by recovering h i s  property i n  
a d d i t i o n  t o  the  money a l r2ady  received. Though a  claim f o r  a 

noney payment would i n  e f f e c t  be s e t  o f f  aga ins t  a claim f o r  

a s p e c i f i c  z,cons ide r  t h a t  t h i s  somewhat novel  ofwe use 

t h e  law of compensation designed t o  prevent m u l t i p l i c a t i o n  o f  

l a w s u i t s  would be b e n e f i c i a l .  

'IO. Two other  p a s s i b l e  s o l u t i o n s  t o  t h i s  problem may be 
mentioned. F i r s t ,  t h e  law might provide t h a t  if t h e  owner has 

1n a successfu l  c la im f o r  r e s t i t u t i o n ,  t h e  property must be 
restored o r  i t s  f u l l  va lue  i s  due a s  surrogatum. It would 
seem t o  be con t ra ry  t o  p r i n c i p l e  t o  t r e a t  t h i s  value as 
damages which coula be Eeduced,as i n  the  English t o r t  o f  
conversion, e.g. Wiokham Holdings v .  Brooke House Motors [l 9673 
1 A l l  E.Re 117 d iscussed  i n  F.C. Finance Co. v. Lan tr 
Investment Ca1972 SeL.T. (Sh. C t . )  17; Sh. C t . 1  11;1973 S.L.T. 7g"
7Tort.h Nest S e c u r i t i e s  Ltd.v, Barrhead Coachbuilders l975 S.L.T. 
(Sh. C L )  34, Cf. .  A .  Rodger U S p u i l z i e  i n  t h e  Modern Worldu ' 

1370 S.L.T. ( ~ e w s )33; F.C. Finance v .  Brown 1969 SeL.T. ( ~ h .  
~t.) 40,  I n  t h e  Engl ish  law the t o r t  of conversion provides 
a remedy f o r  s i t u a t i o n s  which c i v i l i a n  systems dea l  w i t h  
through r e s t i t u t i o n .  Lord. McDonald has  r e c e n t l y  r e i t e r a t e d  
j u d i c i a l  warnings that i t  i s  unsafe t o  r e l y  i n  Scot land on 
English a u t h o r i t i e s  based on the  d o c t r i n e  of conversion: 
N ~ r t h - ~ / e s tS e c u r i t i e s  V. Barrtle:~d Coachviorks Ltd 1976 S .L. T ,  
99. The Theft Act 1968, S , 28. conta ins  l i m i t e d  p rov i s ions  f o r  

&,icing r e s t i t u t i o n  o rde r s  of '  property o r  money-after a t h i e f  

has been convicted. 


pence v.  Cra-uford 1939 S.C. (H.L.) 52 a t  p.77. 
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recovered t h e  va lue  of h i s  property from a --mala f i d e  intermediate  

possessor ,  he should l o s e  h i s  r i g h t  t o  claim d e l i v e r y  of the 

proper ty  from t h e  party a c t u a l l y  i n  possession. This might be 
thought t o  be a somewhat harsh r e s u l t  i n  the case,e.g., of 

proper ty  of sent imenta l  value t o  t h e  owner, but  might have much 

t o  recommend i t  i n  the  more common case of e a s i l y  replaceable  

goods. Secondly, i t  might be provided t h a t  t h e  owner should 
r e t a i n  h i s  r i g h t  t o  --reclaim h i s  property from a bona f i d e  
possessor ,  b u t  t h a t  h i s  r i g h t  t o  do so should bs condi t ional  upon 

h i s  handing over  t o  the l a t t e r  what he had previously received 
f r o m  the  mala f i d e  intermediate  possessor.  We i n v i t e  comments on 

p-

t h e s e  o p t i o n s ,  which a re  summarised a t  the end of t h i s  

Memorandum. 


l .  I n  Gorebridge Co-operative Socie ty  v. Turnbull1 t h e  pursuers 

brought a n  a c t i o n  of r e s t i t u t i o n  of bank no tes  and coin, which 

had been s t o l e n  from t h e i r  premises, aga ins t  the  person who was 
subsequent ly convicted of t h e i r  t h e f t .  The a c t i o n  was dismissed 

i n  t h e  s h e r i f f  court, t h e  s h e r i f f  holding t h a t ,  s i n c e  no vi t ium 

r e a l e  a t t a c h e s  t o  bank no tes  o r  coin,  t h e  o b l i g a t i o n  of a t h i e f  
is  t o  make r e p a r a t i o n  and not t o  r e s t o r e  s p e c i f i c  property. 2 

Vfe cons ider  t h a t  t h e  reason why a v i t ium r e a l e  does not a t t a c h  

t o  s t o l e n  money i s  t o  p ro tec t  t h e  s e c u r i t y  of commerce - and 
t h a t  t h i s  except ion  t o  t h e  genera l  r u l e  has no relevance t o  a 
claim by a d ispossessed  owner aga ins t  a t h i e f  which does not  

involve t h i r d  p a r t i e s  who have received t h e  money from him. On 
t h e  p r i n c i p l e  qu i  do10 d e s i i t  possidere p r o  possessore habetur 3 
we t h i n k  t h a t  'the t h i e f  is l i a b l e ,  i n  a n  a c t i o n  of r e s t i t u t i o n  

f o r  t h e  va lue  of t h e  money o r  negot iable  instruments  s t o l e n ,  

' (1952)  68 Sh. C t .  Rep. 2 3 6 .  
n
LThough t h e r e  w a s  no averment that t h e  defender w a s  i n  possession, 

s o  f a r  a s  an a c t i o n  o f  r e s t i t u t i o n  agains t  a person mala f i d e  
i s  concerned t h i s  should not a f f e c t  the  competency of the  remedy. .. 



if he is no longer  i n  possession;  and - without  excluding o t h e r  

remedies d iscussed  i n  paragraphs 2 t o  4 s u p r a  - l i a b l e  i n  an 
a c t i o n  o f  r e s t i t u t i o n  concluding f o r  de l ivery ,  i f  he i s  s t i l l  
i n  possession,and t h e  money o r  negot iable  ins t ruments  can be 

i d e n t i f i e d .  We t h i n k  t h a t  a conclusion f o r  d e l i v e r y  is  probably 

competent, This might w e l l  be prefer red  t o  an a c t i o n  f o r  

payment i f  t h e  t h i e f ' s  debts  exceeded h i s  a s s e t s  and s e v e r a l  

debtors  claimed t o  sha re  them, If, however, t h e r e  i s  doubt on 

t h i s  m a t t e r  we should  be i n c l i n e d  t o  recommend t h a t  t h e  
ques t ion  be p u t  beyond argument. We i n v i t e  c o m e n t s .  

S p e c i f i c a t i o :  R e s t i t u t i o n  o r  Recompense? 

12. In an accompanying ~emorandum' we cons ider  t h e  s u b s t a n t i v e  

law regarding  mixing, union m d  c r e a t i o n  of moveables - i nc lud ing  

specif  i c a t i o  . We t h e r e  p r o v i s i a n a l l y  propose t h e  i n t r o d u c t i o n  

i n t o  t h e  law of a new body of r u l e s  t o  provide s o l u t i o n s  t o  t h e  

problems vihich a r i s e  i.n such s i t u a t i o n s .  However, on the  
assumption that our proposals f o r  t h e  g e n e r a l  r e c a s t i n g  of t h e  
law on t h i s  t o p i c  do not meet w i t h  approval,  we cons ider  
sepa ra te ly  i n  t h e  paragraphs which fol low one p a r t i c u l a r  problem 

o r  a rea  of doubt which e x i s t s  i n  t h e  present  l a w .  

13. Though an i n t e r i m  possessor  is l i a b l e  only i n  reconpense,  

and not i n  r e s t i t u t i o n , i f  he t r a n s f e r s  possess ion  i n  good f a i t h  

t o  a t h i r d  p a r t y ,  t h e r e  seems t o  be some confusion as t o  t h e  
pos i t  ion when r e s t i t u t i o n  has become impossible i n  forma 

~ p e c i f i c a ~ b e c a u s e  - has been destroyed o r  consumed without  the  r e s  

the  f a u l t  of -the possessor  o r  when s p e c i f i c a t i o  has taken p lace .  
Lord Ardmillan observed o b i t e r  i n  Faulds v .  !I!ownsend2 t h a t  
quantum l u c r a t u s  should be t h e  measure of recovery i n  such a 

'Remorandwn no. 28: Corporeal moveables : mixing,  union and 

*c r e a t i o n .  
(1861) 23 D.437. 
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case :  and t h e  F i r s t  Divis ion  agreed w i t h  him i n  holding the  
defender  l i a b l e  i n  r e s t i t u t i o n  r a t h e r  than  i n  recompense, 

seemingly only because t h e  judge had found proved such culpa 
1 

a s  w a s  equivalent  t o  dolus ,  I n  Walker v. Spence and Carfrae 
t h e  defenders ,  who had purchased and s laughtered  s t o l e n  sheep 

i n  good f a i t h  but  were not proved t o  have p r o f i t e d ,  were held 

-no t  t o  be l i a b l e .  I n  Findlay v. NIonro2 t h e  defeld e r  w a s  held 
l i a b l e  f o r  t h e  va lue  of an ox del ivered t o  him i n  e r r o r .  He 
had k i l l e d  and s a l t e d  i t ,  " e t- l a u t i u s  v i x i t ,  looking on i t  a s  
God's g i f t ,  o r  some f r i e n d ' s  who had f o r g o t  t o  wr i t e  w i t h  it ." 
This unquestioning acceptance of divine providence o r  human 
benevolence was seemingly regarded as  u n j u s t i f i a b l e  i n  the  

circumstances and probably equivalent t o  culpa.  Contrasted with 

t h e s e  dec i s iuns  w a s  i;ne much e a r l i e r  case of Ferguson v. Forres-c-7 

which, though p r imar i ly  concerned t o  r epud ia te  t h e  doc t r ine  of 

market  over t ,  also held a bona f i d e  purchaser l i a b l e  t o  make 
r e s t i t u t i o n  of t h e  value o f  a s t o l e n  mare which had d ied  before 

the  hearing of t h e  a o t i o n e 4  This case was r e l i e d  on i n  
preference  t o  o t h e r  a u t h o r i t y  ( inc luding  Faulds v.  Townsend) by 

Lord Storrnonth Dar l ing  i n  Ol iver  & Bogd v. Marr Tgpefounding Co., 5 

who considered t h e  ques t ion  of the  defenders ' .  negl igence t o  be 
i r r e l e v a n t  and held then  l i a b l e  f o r  t h e  va lue  of type t o  the  

pursuers  a t  t h e  t ime of t h e f t  - which type  t h e  defenders  had bought 
and melted down i n  good f a i t h .  Although no mention whatsoever o f  
s p e c i f i c a t i o  was made on record ,  t h i s  d o c t r i n e  was invoked but not 
f u l l y  examined i n  I n t e r n a t i o n a l  Banking Corporat ion v. Ferguson,

6
Shsw&Son3. I n  t h a t  case  t h e  defenders had i n  good f a i t h  -

I (1765) IkIor. 12802. 

2(1698) Mor. 1767. 

3 ( ~ 6 3 9 )Mor. 4145. 
4 ~ tis  not c l e a r  whether t h e  mare died a f t e r  i t  had been claimed, 
which might have been a re levan t  considerat ion.  

5(1901) 9 S.L.I. 170. 

61910 S.C. 1 8 2 ;  s e e  a l s o  B e l l  P r inc ip les  s.1298. 
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m n u f a c t u r e d  l a r d  w i t h  t h e i r  own m a t e r i a l s  and o i l  be longing  
t o  t h e  p u r s u e r s  which had been s o l d  w i thou t  a u t h o r i t y .  The 

d e f e n d e r s  were  held l i a b l e  f o r  t h e  f u l l  v a l u e  o f  t h e  o i l  -
q x r e n t l y  a s s e s s e d  as a t  t ime  of purchase  r a t h e r  t h a n  of 

s p e c i f i c a t i o n .  The consequence w a s  t h a t  t h e  d e f e n d e r s  who had 
a l r e a d y  pa id  a f a i r  p r i c e  f o r  t h e  m a t e r i a l  i n  good f a i t h ,  and 

had made a p r o f i t  of a  mere g6, 4s. from t h e  s a l e  o f  t h e  product  

using t h e  m a t e r i a l ,  had t o  indemnify f u l l y  t h e  o r i g i n a l  owners. 
Had t h e y  made t h e i r  p r o f i t  on r e s a l e  o f  t h e  m a t e r i a l s  b e f o r e  

s p e c i f i c a t i o n ,  t h e  l i m i t  of t h e i r  l i a b i l i t y  would have been t h e  

amount of p r o f i t .  Lord Ardwall e x p r e s s l y  r e j e c t e d 1  t h e  view 

t h a t  t h e  ground of l i a b i l i t y  was t h a t ,  because  t h e  d e f e n d e r s  
had i n n o c e n t l y  depr ived t h e  p u r s u e r s  of t h e  r i g h t  t o  v i n d i c a t e  
t h e i r  p r o p e ~ t y ,  t h e  de fende r s  should  b e a r  t h e  l o s s ,  and he  
r e s e r v e d  h i s  op in ion  r e g a r d i n g  Lord Stormonth D a r l i n g ' s  op in ion  

i n  t h e  e a r l i e r  case .  T h i s  view h a s  r e c e n t l y  been adopted by 

Lord McDonalhd i n  North-West S e c u r i t i e s  L t d .  v. Barrhead 

Coachworks L td  2 . 
14. We c o n s i d e r  t h a t  t h e  p r i n c i p l e s  t o  b e  e x t r a c t e d  f rom t h e  
a u t h o r i t i e s  r ega rd ing  t h e  remedies a v a i l a b l e  t o  an owner 
dep r ived  of h i s  p roper ty  by s p e c i f  i c a t i o  need c l e r i f  i c a t i o n .  

Apart from t h e  remedy of r e p a r a t i o n ,  t h e  former  owner would 

have a good c l a i m  i n  r e s t i t u t i o n  a g a i n s t  t h e  s p e c i f i c a t o r  i n  
bad faith, on t h e  pr.i.nciple t h a t  one who h a s  wrongfu l ly  ceased  
t o  p o s s e s s  i s  t r e a t e d  i n  l a w  as i f  he were  s t i l l  i n  pos se s s ion .  
However, i f  t h e  bona f i d e  s p e c i f i c a t o r  who acqui red  m a t e r i a l s  
f o r  v a l u e  i s  ob l iged  t o  r e s t o r e  t o  t h e  o r i g i n a l  owner t h e  f u l l  

v a l u e  of h i s  m ~ t e r i a l s ,  because  t h e  fo rmer  ownership is 

des t royed ,  t h i s  i s  no t  a n  a s p e c t  of u n j u s t i f i e d  enr ichment  b u t  

t h e  i m p o s i t i o n  of l i a b i l i t y  w i thou t  f a u l t .  This is indeed  a 
c h a r a c t e r i s t i c  of t h e  Eng l i sh  t o r t  of convers ion ,  which imposes 

' ~ tp.193. 

*l976 S.L.T. 99.  



s t r i c t  l i a b i l i t y  on innocent possessors who d e a l  w i t h  a n o t h e r ' s  

p roper ty  i n  a manner i n c o n s i s t e n t  with h i s  i n t e r e s t s ,  and it 
i s  s i g n i f i c a n t  t h a t  t h e  I n t e r n a t i o n a l  Banking case has  a l r eady  
been invoked outs ide  t h e  proper context of s p e c i f i c a t i o  in  an 
at tempt  t o  a s s e r t  a form o f  l i a b i l i t y  i n  Scotland analogous t o  
t h e  t o r t  of conversion. 1  

15. Generally speaking i n  Scots  law innocent former possessors  

a r e  n o t  obl iged t o  indemnify o r i g i n a l  ovfners of moveables. We 

a r e  conscious t h a t  i n  such s i t u a t i o n s  a s  a re  i l l u s t r a t e d  by t h e  
I n t e r n a t i o n a l  Bankingcase under the  present law one of two 

innocent p a r t i e s  must s u f f e r .  The doct r ine  of s p e c i f i c a t i o  was 
o r i g i n a l l y  developed t o  d e a l  with s i t u a t i o n s  i n  which A got  
possession of B ' s  goods by acc ident  o r  w i t h  B ' s  consent and made 

a new th ing .  The r e c i p r o c a l  r i g h t s  and d u t i e s  which r e s u l t e d  

di.d no t  envisage the  consequences of a l i e n a t i o n  o f  t h e  nova 

s p e c i e s  before the  claims of s p e c i f i c a t o r  and owner of m a t e r i a l s  

had been adjus ted .  A s p e c i f i c a t o r  i n  possession a t  l e a s t  r e t a i n s  

the  m a t e r i a l s  i f  he has t o  pay t h e i r  value,  o r  has a claim f o r  
h i s  labour  i f  he has t o  t r a n s f e r  t h e  new th ing  t o  t h e  owner 

of t h e  o r i g i n a l  m a t e r i a l s  ( i n  cases  where they could be re s to red  

t o  t h e i r  o r i g i n a l  shape). I f ,  however, the s p e c i f i c a t o r  had bought 

from a rogue ano the r ' s  m a t e r i a l s  i n  good f a i t h  a t  t h e  market p r i c e ,  
had expended s k i l l  and labour  on processing them (which might be 
more valuable  than  the m a t e r i a l s )  and had sold t h e  new spec ies  a t  
a l o s s  i n  a f a l l i n g  market, i t  i s  not a l toge the r  c l e a r  why he 

should pay t h e  f u l l  o r i g i n a l  market p r i c e  of t h e  m a t e r i a l s  a 

second time i f  the  owner claims t h e i r  value. If t h e i r  owner i s  

I I n  F.C. Finance Co. v. Lan~tryTirvesb-entC 0  1973 S.L.T. (Sh. Ct.) 

11,t h e  S h e r i f f  P r i n c i ~ a l  of Lanarkshire aDDlied the same 

p r i n c i p l e  where a former owner had l o s t  tye  right t o  follow h i s  

property.  Lde do not regard  t h i s  as  a  t r u e  case of  s p e b i f i c a t i o , 

and note  t h a t  t h i s  ex tens ion  of the  doct r ine  of s p e c i f i c a t i o  has 

been r e j e c t e d  i n  North-West S e c u r i t i e s  L t d .  v. Barrhead Coach- 

works Ltd. 1975 S.L.T. (Sh- Ct.) 34, 1976 S.L.T. 99, 




e n t i t l e d  t o  t h e i r  f u l l  va lue ,  it  would seem t o  fo l low t h a t  the  
s p e c i f i c ~ t o r  would not be e n t i t l e d  t o  claim even f o r  t h e  sk i l l .  

and l a b o u r  which he had expended but  from which t h e  o r i g i n a l  
owner of t h e  ma te r i a l s  would not  have benefi ted.  If t h e  owner 

cannot found a claim on t h e  ground t h a t  t h e  s p e c i f i c a t o r  had 

depr ived  him of the  p o s s i b i l i t y  t o  claim i n  r e s t i t u t i o n  (which 

would be a form of l i a b i l i t y  without f a u l t ) ,  t h e  appropr ia t e  
remedy might seem t o  be recompense, If the  new s p e c i e s  

could be reduced t o  i t s  o r i g i n a l  form, a s  t h e  law s t a n d s ,  the  
claim i n  r e s t i t u t i o n  would presumably not be ext inguished 
even a f t e r  t h e  s p e c i f i c a t o r  had disposed of t h e  product  -
though i n  t h e  case of consumer a r t i c l e s  so ld  a t  r e t a i l  t h e  
r i g h t  would i n  f a c t  be i l l u s o r y  i n  most cases ,  Unless it i s  

thought appropriate  t o  in t roduce  a form of l i a b i l i t y  without 
f a u l t  on analogy with the  Engl ish  t o r t  of conversion,  we t h i n k  
t h a t  the  p o s i t i o n  out l ined  i n  t h e  two preceding sentences  -
whether or  not i t  represen t s  t h e  e x i s t i n g  law - would be a 

s a t i s f a c t o r y  one f o r  t h e  law t o  adopt. 

16. We suggest f o r  cons ide ra t ion  t h a t  i f  a s o l u t i o n  t o  t h i s  

problem must be found i n  remedies provided by the  p r e s e n t  law, 
t h e  remedy of t h e  former owner a g a i n s t  t h e  s p e c i f i c a t o r  should 
be i n  recompense and assessed .quantum l u c r a t u s ,  as sugges ted  by 

Lord Ardmillan i n  Faulds v. s own send.' We f u r t h e r  t e n t a t i v e l y  

sugges t  t h a t  i n  t h i s  case the  t ime a t  which p r o f i t  should be 
assessed  should probably be t h e  time of manufacture - a t  which 

moment the  new species  comes i n t o  being and passes  i n t o  a new 
own.ership. A rough analogy i s  ava i l ab le .  In cases  of 

spec i f i ca t io ,when  a workman has  worked on m a t e r i a l s  which 
can be r e s t o r e d  t o  t h e i r  o r i g i n a l  shape - so t h a t  t h e  p roper ty  
remains wi th  the  owner of t h e  m a t e r i a l s  - Bel l2 r ecogn i ses  

t h a t  t h e  workman has a claim a g a i n s t  t h e  owner of  t h e  m a t e r i a l s  
on the  b a s i s  of recompense (quantum l u c r a t u s ) ,  The tempus 
inspiciendum f o r  such a claim must, we t h i n k ,  be t h e  time of 
s p e c i f i c a t i o n ,  when t h e  new s p e c i e s  was brought i n t o  

e x i s t e n c e ,  s ince otherwise t h e  owner could des t roy  t h e  claim 

by a s s e r t i n g  the  r i g h t  t o  r e s t o r e  t h e  ma te r i a l s  t o  t h e i r  
o r i g i n a l  form, 



17. We conclude p r o v i s i o n a l l y  t h a t ,  i f  no new 


p r i n c i p l e  i s  t o  be in t roduced i n t o  t h e  law,' t he  -bona 


-f i d e  s p e c i f i c a t o r  who u s e s  ano the r1s m a t e r i a l s  i n  manu- 
f a c t u r i n g  a new s p e c i e s  should be l i a b l e  only on p r i n c i p l e s  

of recompense,and only t o  t h e  e x t e n t  t h a t  he i s  l u c r a t u s .  
The t ime a t  which h i s  p r o f i t  should be assessed should be t h e  
t ime of manufacture. 

Lien,  R e s t i t u t i o n  and Recompense 

18. We have received from time t o  time represen ta t ions  t h a t  the  

law as s t a t e d  i n  Lamonby v. ~ o u l d s *  operates  unjust ly .  I n  t h a t  

case it w a s  held t h a t  r e p a i r e r s  of a l o r r y  had no l i e n  f o r  t h e i r  
work a g a i n s t  the  owners who claimed de l ivery .  They e s t a b l i s h e d  

t h a t  t h e  h i r e r ,  who had caused t h e  r e p a i r s  t o  be executed, was 

(unbeknown t o  the  r e p a i r e r s )  p roh ib i t ed  by h i s  con t rac t  from 

c r e a t i n g  a l i e n ,  though he w a s  obliged t o  keep t h e  v e h i c l e  i n  
r e p a i r .  Lord Pres iden t  Clyde observed : 

"[Iln both pledge and l i e n  t h e  p r i n c i p l e  t h a t  t h e  possessor  
of a moveable can give no b e t t e r  r i g h t  t h e r e i n  o r  t h e r e t o  
t o  a t h i r d  p a r t y  than  he has himself acquired from t h e  
owner app l i e s ,  unless  t h e  owner has persollally ba r red  
h imsel f ,  by some a c t i n g s  of h i s  own, from founding on t h e  
l i m i t e d  cha rac te r  of t h e  t i t l e  he a c t u a l l y  gave t o  t h e  
possessor" .  

This d e c i s i o n  has been c r i t i c i s e d  on t h e  ground t h a t  t h e  owner had 
himself benef i ted  - unlike cases  where a possessor a t t empts  t o  
borrow by pledging another '  S property.  Whatever conclus ' ions we 

may even tua l ly  reach  on s e c u r i t y  over moveables, we cons ide r  
t h a t  a should l e a s tclaim i n  recompense (quantum ~ u c T ~ ~ u s )  a t  
have been competent aga ins t  t h e  owner f o r  t h e  r e p a i r  work from 

which he benefi ted.  English law has only i n  qui te  r e c e n t  t imes 

developed p r i n c i p l e s  of u n j u s t i f i e d  enrichment, but  i n  
Greenwood v. Bennett4 t he  Court of Appeal ordered t h e  owner of a 
s t o l e n  c a r  t o  reimburse t h e  innocent purchaser f o r  ex tens ive  
r e p a i r  work he had done upon i t ,  and would not allow t h e  owners 

'we consider  poss ib le  changes i n  the  law regarding spec i f ica t& 
i n  our accompanying Memorandum no. 28 on mixing, union and 
c r e a t i o n .  



t o  en r i ch  themselves a t  h i s  expense. The cour t  considered,  

moreover, t h a t  t h e  t r i a l  judge should no t  have r e l e a s e d  t h e  
c a r  t o  t h e  owners un less  t h e y  paid f o r  the  work a s  a cond i t ion  
of t ak ing  possession. We s h a l l  be considering Lamonby v, 
Foulds again i n  t h e  context  of r i g h t s  i n  s e c u r i t y ,  but  do n o t ,  
as at  present  advised, cons ide r  t h a t  any change i n  t h e  l a w  i s  

necessary t o  provide t h e  remedy of recompense on t h e  f a c t s  of 
t h e  case, We i n v i t e  comment, however, on our view t h a t  f o r  t h e  

t ime being t h e  law p r o v i d e s  a s u f f i c i e n t  remedy. 

S p u i l z i e  

19. Spu i l z i e  was o r  i s  t h e  only possessory a c t i o n  -recognised 

by Scots  law i n  r e l a t i o n  t o  moveables, and i t  i s  a mat t e r  of 
controversy as  t o  whether, o r  t o  what e x t e n t ,  i t  has f a l l e n  

i n t o  disuse.' An a c t i o n  comparable t o  the  Roman a c t i o  a 
bonorum raptorum and der ived  from a c t i o  s p o l i i  of Canon law, 

i t  combines elements of r e s t i t u t i o n  and repa ra t ion .  It 

a s s e r t s  t h e  pr inc ip . le ,  s p o l i a t u s  ante  omnia g& r e s t i tuendus .  

It i s  p a r t l y  penal i n  that t h e  pursuer can himself e s t ima te  
t h e  value of the  p roper ty  of which he w a s  deprived, and claim 
'v io lent  profi t ' :  i . e .  such p r o f i t  as could have been made 
from the  moveables by use of utmost industry.  S t a i r  

considered2 t h a t  s p u i l z i e  i s  

'1n the p a s t ,  much a s  Sco t s  Acts could be repealed  by desuetude 
and contrary use, so  a l s o  appxxntly could common law remedies, 
This was an aspect  of " learned custom", moulded by judges and 
l e g a l  wri ters ,  as con t ras t ed  with "ancient custom". However, 
t h i s  f a c t o r  was not d iscussed  i n  the House of Lords when it 
had t o  consider,;in McKendrick v. S i n c l a i r  1972 S.L.T. 110, 
whether t h e  anclent  remedy of assythment remained competent. 
Lord Reid ( a t  p.113) and Lord Simon ( a t  pp. 116 and 117)  a t  
l e a s t  were of opinion t h a t  l o s s  of a  common law remedy by
desuetude would be a  novel ty  i n  Scots  law and a  p r i n c i p l e  which 
should not be introduced,  However, some of t h e  t h i r t y  nominate 
d e l i c t s  known t o  e a r l i e r  Sco t s  law do i n  f a c t  seem t o  have 
f a l l e n  i n t o  desuetude. (H. McKechnie Encyclopaedia of t h e  

Lawsof Scotland vol. XI1 tit, "Reparation" p.494; "Del ic t  

and Quasi D e l i c t "  i n  In t roduc t ion  t o  S c o t t i s h  Legal H i s t o r y  

( s t a i r  S o c i e t y ,  vo1.20) Chapter 20; s e e  a l s o  T.B. Smith 
'Xuthors and Authority" '  (1972-3) 1 2  J.S.P.T.L. ( N . S .  ) 3 a t  
p.8 -e t  3.) 

2~.9.16. 
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'l t h e  t a k i n g  away of moveables without consent of t h e  
owner o r  o rde r  of law, obl iging t o  r e s t i t u t i o n  of the  
t h i n g s  t aken  away, with a l l  p o s s i b l e  p r o f i t s ,  o r  t o  
r e p a r a t i o n  therefor according t o  t h e  es t imat ion  of t h e  
i n j u r e d ,  made bx h i s  juramentum Q l i t e m .  Thus, th ings  
s t o l e n  o r  robbed ... may be c i v i l l y  pursued f o r  a s  
s p u i l z i e". 

Erskine w r i t e s  :1 

"Actions of s p u i l z i e  s u f f e r  a t r i e n n i a l  res script ion. 
S p u i l z i e  i s  t h e  taking away or in t  m e d d l i n g  wi th  moveable 
goods i n  t h e  possession of another, without e i t h e r  the 
consent of t h a t  o t h e r ,  or  the o r d e r  of law. When a  
s p u i l z i e  i s  committed, a c t i o n  l i e s  aga ins t  t h e  
de l inquent ,  not only f o r  r e s t o r i n g  t o  t h e  former 
possessor  t h e  goods or  t h e i r  va lue ,  but  f o r  a l l  the  
p r o f i t s  he might have made of t h e s e  goods,liad it not  
been f o r  t h e  s p u i l z i e , "  

20. 	 Pre-war and immediately post-war S c o t t i s h  works dea l ing  with the  

l a w  of r e p a r a t i o n  and moveable proper ty  e i t h e r  do not d iscuss  

s p u i l z i e  a t  a l l  o r  considered the  remedy t o  be obsolete .  
C\ 

S h e r i f f  McKechnie r e g r e t t e d  the  supposed s i t u a t i o n ,  and observed :' 
"It served a very use fu l  purpose i n  the  p a s t ,  and 
t h e r e  a re  many cases  at t h e  p resen t  day i n  which i t  would 
provide t h e  only remedy f o r  pursuers  with a  de fec t ive  
Legal t i t l e  t o  property." 

21. 	 P r o f e s s o r  D.M, Walker considers  t h a t  t h e  a c t i o n  f o r  s p u i l z i e  i s  

s t i l l  competent and d i scusses  i t  f u l l y  i n  h i s  t r e a t i s e  on D e l i c t ,  3 

a s  t o  a l e s s e r  e x t e n t  has  D r  J.J.Gow i n  h i s  book on The Law of 

Hire  ~ u r c h a s e . ~  Walker be l ieves5  t h a t  t h e  a c t i o n  of damages f o r  
s p u i l z i e  i s  i n  substance a remedy a g a i n s t  a person: who 
comes t o  be i n  possession of goods, t h e  possession of .which he i s  

P ~ n c g c l o p a e d i a  of t h e  Laws of Scot land vo l .  XI1 (1931) p. 535. 

?esp. Chapter 28; see a l s o  P r i n c i p l e s  of S c o t t i s h  P r i v a t e  Law, 
2nd ed,,  p.1170.; Civ i l  Remedies p.1039. He gives  more weight t o  
r e c e n t  s h e r i f f  c  our t  dec is ions  than we should ourselves.  

42nd ed. pp. 232-3. 

5 ~ a l k e r  De l i c t  p. 1001 m. 



not  e n t i t l e d  to retain, who f a i l s  t o  implement h i s  q u a s i - c o n t r a c t u a l  

o b l i g a t i o n  t o  r e s t o r e  them t o  t h e  person t r u l y  e n t i t l e d  t h e r e t o .  

P ro fessor  Walker 's  examples1 range from i n s t a n c e s  of v i o l e n t  
i n t e r f e r e n c e  w i t h  possession t o  v i r t u a l l y  any a c t  which den ies  
the  complainer 's  r i g h t  t o  awn o r  possess.  I n  r e c e n t  y e a r s  

the re  have been s e v e r a l  e f f o r t s ,  e s p e c i a l l y  i n  connect ion with 
wrongful d i s p o s a l  of goods possessed on hire-purchase,  t o  invoke 
t h e  remedy of s p u i l z i e  i n  t h e : s h e r i f f  c ~ w t s- o r  t o  d e s c r i b e  
the  owner' S remedy as a  modern ve r s ion  of s p u i l z i e  Moreover, 
s ince  Scots  law recognises  t h a t  possess ion  may be e i t h e r  " c i v i l "  3 

o r  "na tu ra l " ,  it has  been suggested t h a t  hire-purchase companies 
may f i n d  i n  s p u i l z i e  a  remedy a s  e f f e c t i v e  a s  t h e  t o r t  of 

conversion i n  Engl i sh  lawO4 By con t ras t  D r .  Gow5 descr ibed  

s p u i l z i e  a s  
''a remedy which appears t o  have been used f o r  t h e  
p r o t e c t i o n  of ac tua l  possess ion  and maintenance of 
t h e  p u b l i c  peace i n  a country more no tab le  f o r  c i v i l  
un res t  and m i l i t a r y  p u n i t i v e  expedi t ions  t h a n  
bourgeois p l a c i d i t y t ' .  

22. It seems t o  us, t h e r e f o r e , t h a t  t h e  law regard ing  s p u i l z i e  i s  
i n  need of c l a r i f i c a t i o n  o r  reform, and we a r e  p r o v i s i o n a l l y  of 
opinion t h a t  r a d i c a l  reform i s  des i rab le .  If s p u i l z i e  as such 

were t o  be abol i shed  t h i s  would leave  unaffec ted  t h e  o t h e r  

remedies a v a i l a b l e  f o r  wrongful appropr ia t ion  o r  d i s p o s a l  of 

moveables - t h e  remedy of r e s t i t u t i o n  a g a i n s t  t h e  mala f i d e  

former possessor, o r  a d e l i c t u a l  a c t i o n  based on cu lpa ,o r  an o r d e r  
f o r  r e s t o r a t i o n  of possession under t h e  e x i s t i n g  powers of t h e  
Court of Sess ion  and s h e r i f f  court .  

23. We a r e  not c a l l e d  on t o  r e c o n c i l e  o r  decide between t h e  
var ious  views c i t e d ,  nor t o  dec ide  vhtht?r the act ion o f  q u i l z i e  i s  

s t i l l  competent. Indeed t h e  f a c t  t h a t  t h i s  doubt e x i s t s  

v i r t u a l l y  r e q u i r e s  us t o  consider  the adequacy of t h e  law i n  

'see works c i t e d  supra.  
2 ~ . ~ .Finance CO. v. Brown 1969 S.L.T. (Sh. C t .  ) 4 0 ;  Mercant i le  

Credi t  Co. v. Townsley 1971 S.L.T. (Sh. C t - )  37. 

5 ~ i v i lpossess ion  i s  possess ion  through a n o t h e r ,  such  a s  an 
employee o r  f a c t o r .  

4 ~ o d g e r  "Spu i l a i e  i n  t h e  Modern World" 1970 S.L..T. ( ~ e w s )33. 

59.c-i t .  p.232. 
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r e l a t i o n  t o  d i spossess ion  of moveables. I f  a l l  t h e  examples of 

s p u i l z i e  i n  i t s  o r i g i n a l  and, according t o  P r o f e s s o r  Walker, i n  
i t s  modern form a r e  considered,  we must conclude t h a t  the  ac t ion  

i s  p ro tean  and of u n c e r t a i n  scope. Had we concluded t h a t  the  

modern law of s p u i l z i e  had a s  wide a scope as some claim, we 

probably would not have recommended the r e p e a l  of t h e  three-yew 

p r e s c r i p t i o n  enacted f o r  ac t ions  of s p u i l z i e  by t h e  Act 1579 c.19 
bow repealed  by t h e  P r e s c r i p t i o n  and L imi ta t ion  cotla land) Act 

19733 We t h i n k  t h a t  t h e  a c t i o n  of s p u i l z i e  provided use fu l  

r e d r e s s  i n  promptly r e s t o r i n g  a person who had been wrongfully 
deprived of or excluded from possession, and a l s o  i n  g iv ing  
v i o l e n t  p r o f i t s  i n  appropr ia te  cases,  However, the  invocat ion  of 
anc ien t  remedies of  u n c e r t a i n  scope i s  not n e c e s s a r i l y  t h e  i d e a l  
s o l u t i o n  f o r  rncdern wroncs, It seems t o  u s  t h a t  t h e  d e l i c t  of  

s p u i l z i e ,  of unce r t a in  competence and scope, should probably be 
express ly  abolished, and cons idera t ion  be g iven  t o  what, i f  any, 
a c t i o n  o r  ac t ions  should be introduced i n  i t s  p lace ,  
24. I n  t h e  Roman Dutch law developed i n  South Af r i ca  the  

mandament van s p o l i e ,  t h e  counterpart  of t h e  S c o t t i s h  a c t i o n  of 

s p u i l z i e ,  has become t h e  basis of p r o t e c t i o n  of possession i n  
modern law. defore t h e  ques t ion  o f  t i t l e  t o  moveables can be gone 
i n t o  t h e  despoi led person must be restored.  We should valile 

comment a s  t o  whether such a remedy i s  or i s  not  adequately 

-~ r o v i d e d  under t h e  e x i s t i n g  law of Scotland by t h e  powers of t h e  
Court of Session t o  o rde r  rest-orat ion of possess ion  under the- 
Court of Session Act 1868, sec t ions  89 and 91;and by the  powers 

of the  s h e r i f f  court  under the  Sher j f f  Courts  (Scot land)  Act 
IqT1,section 550)U.Even i f  these  remedies a r e  adequate,  i s  t h e r e  

a need t o  modernise t h e  formulat ion of the  Court  of Sess ion ' s  
powers,? 

25. We should not  favaur introducing i n t o  Sco t s  law t h e  


equiva lent  of t h e  Engl ish  t o r t  o f  conversion, which may involve 

t h e  defender '  S l i a b i l i t y  i f  he has asse r t ed  innocen t ly  a r i g h t  

over  goods i n c o n s i s t e n t  wi th  an owner's r ight ,  o r  has  d e a l t  with 


goods i n  a way i n c o n s i s t e n t  with that r i g h t ,  even i f  i n  

ignorance of i t ,  Such s i t u a t i o n s  a re ,  we t h i n k ,  adequately 


covered by our  law of r e s t i t u t i o n  and recompense. However, i n  

view of t h e  d i f f i c u l t y  of proving economic l o s s  i n  ac t ions  of 




d e l i c t ,  wo t h i n k  t h a t  there may well  be a case f o r  restating the 
p r i n c i p l e  of "v io len t  p r o f i t s "  i n  cases  where a possessor  (no t  
n e c e s s a r i l y  an owner) has been deprived of o r  excluded from 
n a t u r a l  possess ion  ( a s  cont ras ted  wi th  c i v i l  possess ion)  by t h e  
i n t e n t i o n a l  a c t  of the  defender. I n  such cases  w e  are 

p r o v i s i o n a l l y  of opinion t h a t  r e p a r a t i o n  of proved a c t u a l  l o s s  

may n o t  s u f f i c e ,  and t h a t  it would not r e a l l y  in t roduce  a 

d o c t r i n e  of pun i t ive  damages i f  t h e  defender were obl iged t o  
pay t o  t h e  pursuer  t h e  highest  amount t h a t  t h e  p roper ty  of which 
he had been dispossessed could have earned p r i o r  t o  

r e s t i t u t i o n ,  For such a remedy the  nomen i u r i s  " s p u i l z i e "  
would s c a r c e l y  be appropr ia te ,  s i n c e  t h e  primary purpose of 
" s p o l i a t i o n "  i s  t o  r e s t o r e  possession. We should welcome 

comment on t h e s e  t e n t a t i v e  views. 



SUMNARY OF P R O V I S I O N A L  P R O P O S A L S  AND 

OTHER MATTERS ON WHICH COMMENTS ARE INVITED 


1. Does the law on self-help require clarification, and 

if so should it be extended to permit the use of reasonable 

force in recovering property from a thief or.swindler? (para. 5) 


2,  No good purpose would be served in allowing an owner to 
vindicate corporeal moveables in an action in - 9re or to obtain 

a decree of declarator of his right of ownership after his 
right to claim restitution had been cut off, except in those 
cases where (under the proposals made in our accompanying 
Memorandum on usucapion, or acquisitive prescription) a long 

period of ~usucayion would apply. (para, 8) 

3* If the proposals made in our accompanying Memorandum on 
usucapion for shorter and longer periods of acquisitive pre- 

scription are acceptable, it might be expedient to give an owner 
an action in which he could assert his ownership in certain 
cases for longer than five years, (para. 8) Three methods are: 

4. It might be provided by legislation that the action of 
vindication should be expressly excluded, but that an action 

for restitution should be competent against a possessor who had 
not acquired the right of ownership by bona fide acquisition or 
usucapion* (para, 8) 

5. Alternatively, it could be provided that the real action 

should survive prescription of a claim for restitution, until 


cut off by the long negative prescription, (para. 8) 


60 A further possibility would be to make vindication and 

resti tu.-Lion alternative remedies with the same periods of 


prescription. (para, 8) 


7. Where an owner in an action for restitution has received 
the value of his property from a --mala fide former possessor 
and subsequently concludes for delivery against a third party 
in possession, that third party should in the same proceedings 

be entitled to recover from the owner., on principles of 
recompense, the amount by which the owner would be enriched 
by recovering his property in addition to the money already 

received, (para. 9) 
21 




8 Alternatively, it might be provided by statute that where 


an owner has recovered the value of his property from a mala 


fide former possessor, he should lose his right to claim deli- 


very of the property from the person actually in possession. 


(para. 10) 


9, A further possibility would be to provide that the owner 

should retain his right to reclaim his property from the 


person actually in possession, but that his right to do so 


should be conditional upon his handing over to the latter what 

he had previously received from the mala fide former 


possessor (para. 10) 

10. Shou-ldit be enacted, for the avoidance of doubt, that a 


thief is liable in an action of restitution for the value of 


money or negotiable instruments stolen if he is no longer in 


possession; and that he is liable in an action of restitution 


concluding for delivery, if he is still in possession, and the 


money or negotiable instruments can be identified? (para. 11) 


13. If the proposals, made in our accompanying Memorandum on 


mixing, union and creation of moveables, for a new body of 


rules governing industrial accession are not acceptable, it 


should be provided that a bona fide specificator who uses 


anotherqs materials in manufacturing a new species is to be 

liable only on principles of recompense, and only to the extent 

that he is lucratus, The time at which his profit should be 


assessed should be the time of manufacture, (para. 17) 


12. No change is needed in the law whereby the repairers of 


an article who have been instructed, e.g., by the hirer thereof, 


have no lien for the value of their work against the owners who 


claim delivery, because a claim in recompense is competent 


against the owner to the extent that he has benefited. (para 18) 


13. Should the delict of spuilzie be expressly abolished? 


(para. 23) 


14, Are the ,powers of the Court of Session to order restoration 


of possession under the Court of Session Act 1868, sections 89 

and 91, and the powers of the sheriff court under the Sheriff 


Courts (Scotland) Act 1971, section 35(l)(c), sufficient? 




Is t h e r e  a need t o  modernise the formula t ion  of the Court of 
Session'  S powers? (para.  24> 

15. Should the pr inc ip l e  0 f "v io len t  p r o f i t s " ,  i n  cases where 
a possessor has been deprived of ox excluded from na tu ra l  
possession by the  i n t en t iona l  a c t  of the defender, be r e s t a t ed?  

(pars. 25) 




