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lTEHO1iANI)UM NO. 24 

CORPOREAL MOVXAULES 

GENERAL ITJTIIODUCTION M D  SUMWIRY OF 1'R O V I SIONAL l"IIOpOG~LS 

I. GB$- INTRODUCTION 

1. I n  terms of s e c t i o n  3(1) of the Law Commissions Act 1965  


we have a general  duty  t o  examine the  law f o r  anomalies and  


d e f e c t s ;  t o  consider  t h e  s i m p l i f i c a t i o n  and modernisat ion of the    


l a w ;  i~ndt o  consider  proposa ls  f o r  law reform.  


2. In t h e  course of our examination of t h e  law of p r e s c r i p t i o n ,  

it was suggested t o  us  t h a t  t h e  law on t h a t  s u b j e c t ,  i n s o f a r  as 

it a f f e c t s  corporeal moveables, should be c l a r i f i e d .  P r e s c r i p t i o n  

i s  t h e  u l t imate  determinant  of the r i g h t  of o h e r s h i p  cur ing  a l l  

d e f e c t s  of a c q u i s i t i o n  on onerous o r  g ra tu i tous  t i t l e .  Accordingly 

we came t o  the conclusion t h a t  pro'c~lelas r e l a t i n g  t o  t h e  acqu i s i t ion  

of t i t l e  t o  corporeal  moveables merited a comprehensive separnte  

study. 
1 I n  addi t ion ,  Item 2 of our F i r s t  Programme, published 

i n  1965, provides f o r  t h e  review of the  law of o b l i g a t i o n s ,  

i n c l u d i n g  t h e  r i g h t s  of persons acquir ing p r o p e r t y  i n  good f a i t h  

a f t e r  an owner had pa r t ed  with it as  a r e s u l t  of a d e f e c t i v e  

con t rac t .  I n  the  context  of t r a n s f e r  of r i g h t s  i n  moveables the 

r u l e s  of  property law and t h e  law of ob l iga t ions  o f t e n  i n t e r s e c t ,  

Therefore we have undertaken a comprehensive su rvey  of the law 

a f f e c t i n g  t i t l e  t o  corporea l  moveables, inc luding  those a reas  whick 

a r e  r e l a t e d  t o  t h e  l a w  of ob l iga t ions ,  However, we a r e  examining 

t h e  law r e l a t i n g  t o  s e c u r i t y  over moveables,* d i l i g e n c e  and the 

law of bankruptcy i n  s e p a r a t e  exercises.  

3. We publ i sh ,  concurrent ly  with t h i s  general  i n t r o d u c t i o n  and 

summary of p rov i s iona l  proposa ls ,  seven Memoranda, each dea l ing  

with a sepa ra te  aspect  of corporeal  moveables. These are 

e n t i t l e d :  

Reform of t h e  Law Re la t ing  t o  P resc r ip t ion  and L imi ta t ion  of   

Act ions:  Scot. Law Corn. No 15 (1970), para. 3 .  


*see pnra. 5 i n f r a .  
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(1 ) Corporeal moveables : p a s s i n g  of risk and of 

ownership (Memorandum No 25) .  

( 2 )  Corporeal moveables : some problems of c l a s s i f i c a t i o n  

(Memorandum No 26).  

( 3 )  Corporeal moveables: p r o t e c t i o n  of t h e  onerous bona 

f i d e  acqui rer  of -- another '  S property (Memorandum No 27). 
(4) Corporeal moveables : mixing, union and c r e a t i o n  

(Memorandum No 28). 

(5) Corporeal moveables: l o s t  and abandoned p r o p e r t y  
(Memorandum No 29). 

(6) Corporeal moveables: usucapion, o r  a c q u i s i t i v e  
p r e s c r i p t i o n  (Memorandum No 30) 

(7)  Corporeal moveables : remedies (Memorandum No 31). 

4. In  t h e s e  Memoranda we examine a number of problems which 

a r e  o f  considerable s o c i a l  and economic importance: i n  
p a r t i c u l a r  t h e  r o l e  of a c q u i s i t i v e  p r e s c r i p t i o n ;  t h e  r i g h t s  

of a pe r son  who has acquired p r o p e r t y  i n  good f a i t h  from 
someone who is not himself the  owner; the doc t r ine  of v i t ium 

r e a l e  a t t a c h i n g  t o  s t o l e n  p roper ty ;  and t h e  modes o r  t e c h n i c a l  
CII 

requirements  f o r  t r a n s f e r r i n g  corporea l  moveable property.  
Since t h e  modes f o r  t r a n s f e r r i n g  r ights  over p roper ty  d i f f e r  
according t o  i t s  c l a s s i f i c a t i o n  w e  had n e c e s s a r i l y  t o  examine 

problems of c l a s s i f i c a t i o n  of' property.  I n  a d d i t i o n ,  t h e  

r e o r g a n i s a t i o n  of l o c a l  government i n d i c a t e s  t h e  expediency 

of cons ider ing  a f resh  the somewhat fragment m y  s t a t u t o r y  
p rov i s ions  r e l a t i n g  t o  l o s t  p r o p e r t y  which cannot r e a d i l y  be 

reconc i l ed  with common law r u l e s .  Related t o  t h e  law on l o s t  
p roper ty  i s  t h a t  o f  d isposa l  of unclaimed goods on which 
s e r v i c e s  have been c a r r i e d  out ,  e.g. by r e p a i r e r s ,  I n  the  
course of  our study it became apparent  t h a t  t h e  scope and 

a v a i l a b i l i t y  of c e r t a i n  remedies intended t o  safeguard proper ty  
r i g h t s  raised questions which have t o  be resolved. Some of 

these quest ions are  of cons iderable  d i f f i c u l t y ,  when moveable 

p r o p e r t y  has been changed i n t o  another  form, o r  mixed o r  

uni ted  wi th  t h e  property of another  with o r  without t h e  consent 
of t h e  owner. To a l l  t hese  ques t ions  we f e l t  bound t o  g ive  
a t t e n t i o n ,  Some matters  of l e s s  obvious practical 



importance, such as the law of treasure,  protection of the 

country's archaeological her i tage,  and acquisition of property 
sold a t  s ta tutory auction sa le s ,  are also considered, on the 
view t h a t  i f  there  i s  a11 opportunity t o  l eg i s l a t e  i n  t h i s  area,  
the  l eg i s l a t ion  should be as  comprehensive as possible, and should 

eliminate as many anomalies and deficiencies a& possible. 

5. The Report of the  Departmental Committee on Consumer Credit 1 

( the  Crowther Report) recommended t h a t ,  i n  re la t ion  t o  the c r e a t i o ~  
of secur i ty  in t e res t s  over moveables, there should be "a l ega l  

s6,uicture applicable uniformly t o  a l l  forms of secur i ty  in t e res t " ,  
Subsequently we noted, i n  r e l a t ion  t o  the wider issues  of lending 
and secur i ty  across the whole spectrum of commercial t ransact ions ,  
the  expression of o f f i c i a l  policy i n  paragraphs 13 and 14 of the 
White Paper, Reform of the Law on Consumer c red i tO2  Both we, and 

the Law Society of Scotland, considered t h a t  an examination of 
the  law i n  Scotland i n  t h i s  f i e l d  was desirable, and we therefore 

s e t  up i n  1974 a Working Party "to consider the l ega l  and technica 

problems which would a r i se  o r  be l ikk ly  t o  ar ise  i n  the  creat ion 
i n  Scotland of a system of securi ty  o+er movea'ble property i n  
regard t o  a l l  types of loans including consumer loans and t o  

make recommendations i n  t h a t  respect," In  the course of the  
present related se r i e s  of Eemoranda we touch on aspects of secgr i t  
but we do not seek t o  make separate proposals i n  advance of the 

completion of the Working Par ty ' s  report. 

6, I n  accordance with our normal pract ice ,  and indeed our 
s ta tu tory  duty,3 we have considered the solutions of other lega l  
systems and have examined current international  legal. developments 

One of our Commissioners has part icipated as a representative of 
the  Unite6 Kingdom a t  meetings i n  Rome under the auspices of the 
International  I n s t i t u t e  f o r  the Unification of Private Law 
("ZTnidroit), where a proposed Uniform Law on the Acquisition i n  
Good Fai th  of Corporeal Moveables has been prepared. Most system! 

of law i n  Western Europe, while they d i f f e r  i n  d e t a i l ,  are based 

on the  whole on the same Civi l ian foundations as i s  the common 

law of Scotland, as expounded i n  the ins t i tu t iona l  wri ters .  On 

2 ~ ~ m5427 (1973).  

3 s . 3 ( ~ ) ( f )  of the Law Commissions Act 1965.  




t h e  o t h e r  hand, mercant i le  s t a t u t e  1a.w i n  t h e  1 9 t h  and 20 th  
c e n t u r i e s  - i n  p a r t i c u l a r  t h e  S a l e  of Goods Act 1893, which w a s  

i n  essence a c o d i f i c a t i o n  of English law, extended wi th  some 
modif ica t ions  t o  Scot land - makes i t  e s s e n t i a l  t o  examine the 
s t a t e  of English law r e l a t i n g  both t o  moveable p roper ty  and t o  

c o n t r a c t  s o  f a r  a s  it a f f e c t s  the  t r a n s f e r  of moveables, and t o  
e v a l u a t e  proposals f o r  reform of t h a t  l aw. '  We a n t i c i p a t e  t h a t ,  

i n  t h e  sphere of mercant i le  l a w ,  p ressu res  f o r  harmonisat ion 
w i t h i n  the  EEC are l i k e l y  t o  i n c r e a s e ,  and it may be t h a t  t h e  

t r e n d  towards f u r t h e r  a s s i m i l a t i o n  of Scots  law t o  Engl ish  
law w i l l  consequently be checked. It is ,  t h e r e f o r e ,  a11 t h e  

more important t h a t  i n  th i s  branch of t h e  law p o s s i b l e  
s o l u t i o n s  f o r  Scotland should be c o n s i d e ~ e d  s o l e l y  on t h e i r  
m e r i t S r a t h e r  than  according t c t h e i r  provenance. 

7. There i s  t h e  f u r t h e r  d i f f i c u l t y  t h a t  t h e  development of 
t h e  English law r e l s t i n g  t o  corporea l  moveables has  tended t o  

be  pragmatic and independent r a t h e r  t h a n  sys temat ic ,  a r ~ d  

indeed i t s  ca tegor ies  and c l a s s i f i c a t i o n  o f t e n  do not  cor res ­

pond t o  those of systems which have taken t h e  C i v i l  law a s  a 

guide,  Many of t h e  r u l e s  on moveables a r e  t o  be found no t  i n  

the l a w  of proper ty ,  but i n  o t h e r  branches of law, such as 
t h e  t o r t  of conversion. Though we have o f t e n  found works 
such as Crossley Vaines on Personal  Proper ty  of g r e a t  he lp  i n  
a t tempt ing  t o  understand Engl ish  s o l u t i o n s ,  we have not  over ­

looked t h e  relevance i n  a comparative context of t h e  assess ­

ment of t h e  most recent  e d i t o r  of Stephen 's  Commentaries of t h e  
Law of England who cons iders  t h a t  t h e  development of t h e  En@& 
law of personal proper ty  has  not  s o  much been i n  a recognised 

ca tegory  by i t s e l f  as i n  t h e  i n t e r s t i c e s  o f  t o r t ,  c o n t r a c t  and 
c r imina l  l a w :  "Haphazard and pragmatic as t h i s  development 
has been, i t  s t i l l  remains t h e  chief  f e a t u r e  of the  law 
r e l a t i n g  t o  c h a t t e l s ,  which must s t i l l  be looked f o r  i n  these  

s e p a r a t e  branches of the l a w  r a t h e r  than  as p a r t  of t h e  law of 
proper ty .  Nowhere can we f i n d  a b e t t e r  i l l u s t r a t i o n  of t h e  

h i s t o r i c a l  t r u t h  t h a t  Engl i sh  law has developed r a t h e r  by t h e  
p rov i s ion  of p r a c t i c a l  remedies t h a n  by the  a s s e r t i o n  of i d e a l  

e.g. t h e  Law Reform Committee's Twelfth Report on Trans fe r  of  

T i t l e  t o  Cha.t tels (Cmnd, 2958 (1966)). 


I 



r i g h t s .  "' I n  p a r t i c u l a r  we f ind  t h a t  the  English law on 
corporea l  moveables i s  concerned with t h e  b e t t e r  r i g h t  t o  possess  
r a t h e r  t h a n  wi th  the  r i g h t  of ownership, proper ty  or  dominium. 

For t h i s  reason,  though we have considered them ca re fu l ly ,  many 
aspec t s  of Engl i sh  l a w  r e l a t i n g  t o  moveables have proved t o  be of 
l i m i t e d  va lue  t o  us  i n  seeking s a t i s f a c t o r y  so lu t ions  which can 

be i n t e g r a t e d  wi th in  the  framework of p r i n c i p l e  provided by t h e  
Scots  law of corporeal  moveable property.  

8. We have benef i ted  from many h e l p f u l  comments by Commissioners 
and s t a f f  of t h e  Law Commission, and we would a l s o  l i k e  t o  express  
our g r a t i t u d e  170 t h e  following, f o r  t h e  information which t h e y  

have provided and f o r  the  a s s i s t a n c e  which they have rendered t o  

us  i n  the  p repara t ion  of these  Memoranda: 
P ro fessor  G Brigre de l l I s l e ,  Univers i ty  of P a r i s    

P ro fesso r  Y A Caron, Univers i ty  of McGill  


D r  J M J Chorus, Universi ty  of Amsterdam  

/

Professor  P A Crepeau, Univers i ty  of McGill; Pres ident  
of the Quebec C i v i l  Code Revision Commission 

P r o f e s s o r  R Feenstr.2, Univers i ty  of Leiden 

Professor  W M Gordon, Univers i ty  of Glasgow 
P r o f e s s o r  H R Hahlo, University of McGill 
M r  H McN Henderson, Univers i ty  of Minburgh 

Si r  2onald Johnson, Chairman of t h e  Working Par ty  on 
Civic  Government  


Professor  F H Lawson, Universi ty  of Lancaster   

The Minis t ry  o f  J u s t i c e  of the  Swiss Republic  

P ro fessor  J A C Thornas, Univers i ty  of London  


P r o f e s s o r  D M Walker, Univers i ty  of Glasgow 

P ro fessor  W A Wilson, Univers i ty  of Edinburgh 


' 2 l s t  ed., 1950 by A D Hargraves, Book I1 p.396. 



I1. SUMMURY OF PROVISIONAL PROPOSALS 

A: Memorand.um No 25 

Corporeal moveables: pass ing  of r i s k  and of owners hi^ 

1. The reasons f o r  t r a n s f e r r i n g  the incidence of r i s k  o f  

acc iden ta l  l o s s  o r  d e s t r u c t i o n  of s p e c i f i c  moveables do n o t  
n e c e s s a r i l y  coincide with the  reasons  f o r  t r a n s y e r r i n g  owner­
s h i p  the reof ,  and w e  have concluded t h a t  our examination of 

problems regarding  pass ing  of ownership need no t  be con t ro l l ed  
by r u l e s  regarding a l l o c a t i o n  of r i s k .  (para.  7). 

2. In  s i t u a t i o n s  t o  which the proper ty  p r o v i s i o n s  of t h e  
Sale  of Goods Act 1893 do not apply, t h e r e  might be advantages 
i n  express ly  recognis ing  t h e  a b s t r a c t  theory  of "just cause" o r  
" j u s t  t i t l e N  i n  r e l a t i o n  t o  corporeal  moveables, i n  o rde r  t o  pu t  

beyond quest ion t h e  p ropos i t ion  t h a t  d e l i v e r y  of moveables w i t h  

i n t e n t i o n  . to t r a n s f e r  ownership t h e r e i n  by a n  owner and 

acceptance of the moveables by a t r a n s f e r e e  in tend ing  t o  acqu i re  

t h a t  right should be e f f e c t i v e  i n  law t o  t r ~ n s S c r  owuershig,  

even though t h e  antecedent  t r a n s a c t i o n  which t n e  t r a n s f e r  
sought t o  implement was n u l l  o r  pu ta t ive .  (para. 17).  

3. Is c l a r i f i c a t i o n  of t h e  p r e c i s e  meaning and e f f e c t  of 
s ,61(4) of the  S a l e  of Goods Act desirable, and have difficulties 
been encountered i n  p r a c t i c e  i n  i t s  i n t e r p r e t a t i o n  and 

operation? (para,  26).  

4. A --bona f i d e  purchaser  f o r  value a t  a j u d i c i a l  s a l e - a t  

l e a s t  if it i s  p u b l i c l y  adver t i sed  - should acqu i re  a clear 
s t a t u t o r y  right of ownership. The deprived owner's remedy 

should be aga ins t  t h e  person who was a t  fault i n  caus inc  t h e  

goods t o  be disposed o f  by j u d i c i a l  sa l e .  (para.  27). 

5. Where s t a t u t e  au thor i ses  lawful d i s p o s a l  of and 

a c q u i s i t i o n  of goods by s t a t u t o r y  procedure,  t h e  bona fide 
onerous a c q u i r e r  should (except possib1.y where t h e  v i t ium rea1.e 

of t h e f t  a t t a c h e s )  take c l e a r  s t a t u t o r y  t i t l e ,  r a t h e r  than a 



d e f e a s i b l e  r i g h t .  I n  t h e  case of property over a c e r t a i n  value,  
a c q u i s i t i o n  of an unchallengeable r i g h t  of p roper ty  might be made 
cond i t iona l  on p u b l i c  n o t i f i c a t i o n  of t h e  proposed s t a t u t o r y  
d i s p o s a l  and t h e  l a p s e  of a s h o r t  time f o r  adverse claims t o  be 
lodged. P r o t e c t i o n  might be r e s t r i c t e d  f u r t h e r  t o  bona f i d e  
onerous a c q u i s i t i o n  a t  publ ic  auction. (para.  31)­

6. 	 ( a )  P roper ty  should not be deemed t o  pass  by agreement i f  the 
c o n t r a c t  i s  i l l e g a l ,  and where t h e  l a w  renders  acqu i s i t ion  by 
a p a r t i c u l a r  category of t r ans fe ree  i l l e g a l ,  purported 

d e l i v e r y  of  goods t o  a  t r ans fe ree  i n  t h a t  ca tegory  should 

d i v e s t  t h e  mala f i d e  t r a n s f e r o r  and render  t h e  goods r e s  ­
n u l l i u s .  

(b) A second p o s s i b i l i t y  i s  t h a t ,  where t h e  t r a n s f e r o r  i s  

unaware of t h e  i l l e g a l i t y  a f f e c t i n g  t h e  t r a n s f e r e e ' s  power 
t o  acquire ,  t h e  t r a n s f e r  should be regarded a s  wholly inep t  
and p roper ty  should remain vested i n  t h e  t r a n s f e r o r .  

( c )  A t h i r d  p o s s i b i l i t y  i s  t h a t  t h e  i l l e g a l i t y  should not 

a f f e c t  t h e  t r a n s f e r e e  ' S  acquis i t ion .  (pa ra ,  56). 

7. If  t h e  p roper ty  provis ions  of t h e  S a l e  of Goods Act a re  t o  

remain s u b s t a n t i a l l y  i n  t h e i r  present  form , appropr ia te  
d e f i n i t i o n s  of the terms " t ransfer" ,  "owner", "property" and 

" t i t l e "  would a s s i s t  i n t e r p r e t a t i o n  of t h e  Act i n  i t s  
a p p l i c a t i o n  t o  Scotland. (paras .  37 and 57). 

8, I f  t h e  ob jec t  of t h e  Sale of Goods A c t  1893 was t o  
a s s i m i l a t e  t h e  l a w  of Scotland t o  t h a t  of England i n  r e l a t i o n  t o  

t r a n s f e r  of p roper ty  i n  goods under c o n t r a c t s  of s a l e ,  t h i s  

ob jec t  has only been achieved i n  p a r t ,  and important problems do 
not  seem t o  have been foreseen  - i n  p a r t i c u l a r  those connected 
with t h e  r i g h t s  and d u t i e s  of s t r angers  t o  the  con t rac t  and the 
r ecogn i t ion  of a doc t r ine  of reputed ownership i n  favour of the 

c r e d i t o r s  of a  non-owning s e l l e r  o r  buyer i n  possession. 

(paras .  44, 45, 53 and 57). 

9, The so-cal led " t r a n s f e r  of property i n  goods" regulated by 

s e c t i o n s  16-20 of the  Act does not convey a t r u e  r i g h t  i n  r e  b u t  
v-

r a t h e r  a hybrid r i g h t  resembling a  & & =,but conferr ing on 



buyers p r i o r i t y  r i g h t s  i n  competit ion w i t h  t h e  s e l l e r ' s  

c r e d i t o r s  i n  the event of t h e  s e l l e r ' s  bankruptcy. 'Phis r e s u l t  

had a l r e a d y  largely been reached by t h e  Mercant i le  Law 

Amendment (Scotlanci) Act 1856 w i t h o ~ t  any d o c t r i n e  of  passing 

of p roper ty  by agreement. Though under that  Act t r a d i t i o n  w a s  

t h e  appropr ia t e  method o f  conveying a r ea l  r i g h t  t o  a buyer,  

he and subpurchasers  from him had a r i g h t  of p r i o r i t y  on the 

s e l l e r ' s  bankruptcy i n  preference t o  t h e  s e l l e r ' s  c r e d i t o r s ,  
Ide see no convincing reason f o r  a t t a c h i n g  a s t i p u l a t i v e  meaning 
t o  t h e  t e r m  "property" i n  the context  of sale which it does 

not have i n  t h e  lzw of moveables general ly .  ( ~ a r a s ,34, 50, 51 
and 57).  

10. So far as t h e  1893 Act provided f o r  r i s k  and ownership of 
s p e c i f i c  goods t o  coincide,  it did not  i n  f a c t  a l t e r  t h e  

inc idence  of r i s k  i n  Scots law. Risk may, however, be 

assoc ia ted  with t h e  handing over of t h e  goods, e s p e c i a l l y  i f  

the  b a s i c  approach of the  Uniform Law on t h e  I n t e r n a t i o n a l  Sale 
of Goods i s  p r e f e r r e d  t o  t h a t  of t h e  Sale of Goods Act, Risk 
and t r a n s f e r  of ownership are not n e c e s s a r i l y  interdependent .  

(paras .  2-7, 53 and 57). 

11. Handing over  of possession remains important even i n  t h e  

case of s p e c i f i c  and ascer ta ined  goods - i n  p a r t i c u l a r  by 
determining a t  what point  the s e l l e r 'S remedies e x e r c i s a b l e  

over t h e  goods themselves are cu t  o f f ,  and i n  safeguarding a 

buyer aga ins t  unauthorised d isposa l  of t h e  goods by t h e  s e l l e r  
t o  a second buyer. (paras. 44 and 57). 

12. Pre-1894 p o l i c y  ,recognised the  unpaid s e l l e r '  S ri@t of 

r e t e n t i o n  aga ins t  a buyer, i.e. the  e x e r c i s e  of a right of 

ownership over what, u n t i l  d e l i v e r y ,  remained h i s  proper ty ,  
Sec t ion  62 of the  S a l e  of Goods A c t  provides  that ' " l ien '  

i n  S c o t l a n d ' i n c l u d e s  r i g h t  of r e t en t ion" .  To inc lude  a r i g h t  

of ownership over the  s e l l e r '  S own p roper ty  i n  a possessory  

r i g h t  o v e r  t h e  buyer ' s  p roper ty  seems i n f e l i c i t o u s  and 
confi~::c?d d r a f t i n g .  ( p a r a ,  57). 



l It seems anomalous t o  r egu la te  t h e  t r a n s f e r  of p roper ty  

rights by d i f f e r e n t  modes i n  t h e  case of ss? e  on t h e  one hand and 

i n  t h e  case of o t h e r  t r a n s a c t i o n s  such as exchange and donation 

on t h e  other .  Indeed t h e r e  seems t o  be no l o g i c a l  reason why, i f  

it were d e s i r a b l e  t o  t r a n s f e r  t h e  r i g h t  of ownership by agreement 

i n  t h e  case of s a l e ,  t h e  same p r i n c i p l e  should no t  apply t o  
t r a n s f e r s  of l e s s e r  r e a l  r i g h t s  over moveables i n  t r a n s a c t i o n s  

f o r  s e c u r i t y ,  h i r e  and loan. Moreover, where h e r i t a g e  i s  

t r e a t e d  as a mat ter  of commerce, i t  is  not immediately s e l f -  
ev iden t  t h a t  t h e  analogy between t r a n s f e r s  of moveables and of 

h e r i t a g e  i s  i n s u f f i c i e n t l y  c lose  t o  meri t  cons ide ra t ion  being 
given t o  the  ex tens ion  of t r a n s f e r  by agreement t o  h e r i t a g e  also.  

(paras .  18, 22, 73 and 57). 

14. The l e g a l  r u l e s  r e g u l a t i n g  the e f f e c t s  of t r a n s f e r  of 
\

ownership of moveables i n  normal s i t u a t i o n s  do not n e c e s s a r i l y  

a f f e c t  t h e  r u l e s  p r o t e c t i n g  good f a i t h  acqu i re r s  of t h i n g s  
without the  owner' S consent,  A system which recognises  t h e  
v a l i d i t y  of t r a n s f e r  of ownership of th ings  by agreement i n t e r  
p a r t e s ,  even in c a s e s  of donation, may never the less  go so f a r  as 

t o  p r o t e c t  a good f a i t h  g ra tu i tous  acquirer  a non domino. 
(paras .  42 and 57)-  

15. Shoul.? ownership i n  s p e c i f i c  moveables be t r a n s f e r r e d :  

( a )  as the law s t ands  at  present ,  but wi th  c l a r i f i c a t i o n  

of the  proper ty  provis ions  of t h e  Sale  o f  Goods Act; 

( b )  as agreed by cont rac t  between t r a n s f e r o r  and 

t r a n s f e r e e  (wi th  t h e  e x i s t i n g  r u l e s  under t h e  S a l e  of Goods 

Act f o r  a s c e r t a i n i n g  t h e i r  i n t e n t i o n  extended t o  all 

t r a n s a c t i o n s )  ; 

( c )  a s  agreed by cont rac t  between t r a n s f e r o r  and 

t r a n s f e r e e  (wi th  r u l e s  d i f f e r e n t  from those  prescr ibed  by 
t h e  Sa le  of Goods Act f o r  ascer ta in ing  t h e i r  i n t e n t i o n  
extended t o  a l l  t r ansac t ions ) ;  

( d )  by re in t roduc ing  t h e  mode of d e l i v e r y  i n  s a l e  a s  it 
i s  required at  p resen t  i n  o ther  t r a n s a c t i o n s  f o r  t r a n s f e r  

of r e a l  r i g h t s  i n  moveables? (para. 6 3 ) .  



We should a l s o  welcome sugges t ions  fo r def in ing ,  l i m i t i n g  o r  
extending t h e  scope of t h e  mode of  t r a n s f e r  s e l e c t e d ,  e.g.. by 

prescribing s p e c i a l  r u l e s  f o r  cases  of  t r a d i t i o  b r e v i  manu and 
of " d e c l a r a t i o n  of t r a n s f e r  of possess ion"  (cons t i tu tum 

oossessorium). (paras. 66-77). 

16, Would i t  be des i rab le  (and i f  s o ,  i n  what s p e c i f i c  
s i t u a t i o n s )  t o  r e i n s t a t e  a doc t r ine  of reputed ownership f o r  the 
b e n e f i t  of genergtl c r e d i t o r s  of a possessor  of  moveables who has 

t r ans fe r r ed  ownership t o  an onerous acqui rer?  (para.  76). 

17. Is the present  law, according t o  which t h e  s e l l e r  i s  

f r e e  p r i o r  t o  de l ive ry  t o  r e se rve  t h e  r i g h t  of d i s p o s a l  over 

s p e c i f i c  goods, s a t i s f a c t o r y ?  (para. 811. 

18. Should de l ive ry  of goods t o  a buyer ( o r  t o  a c u s t o d i e r  on 
h i s  behalf) cut  off t he  r i g h t  of t h e  s e l l e r  who has reserved  

ownership t o  reclaim them - except  i n  a quest ion between 
himself and the  buyer? (pars. 84)­

19. In s a l e ,  desp i t e  de l ivesy ,  should it be permiss ib le  f o r  a 
s e l l e r  t o  reserve  ownership u n t i l  a condi t ion  ( inc luding  

payment of the p r i ce )  has been f u l f i l l e d  by t h e  buyer? 

(para.  85) .  
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Corporeal moveables : some problems of c l a s s i f i c a t i o n  

1. Suggestions a r e  i n v i t e d  regarding c l a r i f i c a t i o n  o r  reform of 
t h e  l a w  r e l a t i n g  t o  c l a s s i f i c a t i o n  of property as h e r i t a b l e  or  
moveable depending on t h e  owner's des t ina t ion .  (para.  2) .  

2. Should i n d u s t r i a l  growing crops be c l a s s i f i e d  as h e r i t a b l e  
o r  moveable? (para.  8) 

3. Should i n d u s t r i a l  growing crops,  a s  may be t h e  case  a t  
p r e s e n t ,  be t r e a t e d  d i f f e r e n t l y  from t r e e s  and o t h e r  th ings  

a t t ached  t o  or  forming p a r t  o f  the  land which a re  agreed t o  be 
severed under o r  before con t rac t?  (param 10) 

4. It should be made c l e a r  by s t a t u t e  t h a t  t h e  same freedom 

from t h e  cont rac tua l  f o r m a l i t i e s  appropriate  f o r  t r a n s f e r s  of 
h e r i t a g e ,  at  present  enjoyed by cont rac ts  of s a l e  of  t h i n g s  agreed 
t o  be severed from land,  should be accorded t o  o t h e r  o b l i ~ a t i o n s  

f o r  t r a n s f e r  a t  common law, f o r  example exchange and agreements 
f o r  donat ion which contemplate severance. (para. 13) 

5. Should growing t r e e s  ( o r  t r e e s  which a re  c u l t i v a t e d  
commercially f o r  t imber)  be c l a s s i f i e d  and t r e a t e d  by t h e  law i n  

e f f e c t  as  i n d u s t r i a l  crops,  so  t h a t  both should be capable of 
being t r e a t e d ,  and a c t u a l l y  t r a n s f e r r e d ,  as. goods while s t i l l  

p a r t e s  s o l i ?  If t h i s  s o l u t i o n  i s  prefer red ,  i s  s p e c i a l  p r o t e c t i o n  

d e s i r a b l e  f o r  t h i r d  p a r t i e s '  i n t e r e s t s  i n  the  land? (para .  20) 

6. Al te rna t ive ly ,  i s  it  d e s i r a b l e  t o  c l a r i f y  t h e  law t o  the 
e f f e c t  t h a t  t r e e s  genera l ly  ( o r  t r e e s  which are  not grown 

commercially f o r  s a l e )  should be regarded as  p a r t  of t h e  ].and 

u n t i l  severance, but  should be capable of t r a n s f e r  as f u t u r e  

goods? (pars. 21) 

7. Should t h e  s o l u t i o n  s e t  out  i n  the proposed s e c t i o n  2-107(";) 

of t h e  United S t a t e s  Uniform Commercial Code, whereby t h e r e  i s  a 

d i s t i n c t i o n  between t r e e s  and crops on the one hand and o t h e r  
goods t o  be severed on t h e  o t h e r ,  be incorporated i n t o  Scots  law? ­
(para.  23) 



8. For the  avoidance o f  doubt, shou ld  the  p r i n c i p l e  enunciated 

by Lord Chancellor Cairns  f o r  de te rmin ing  whether fi.xt1l.e~ are 

h e r i t a b l e  o r  moveable be declared i n  s t a t u t o r y  form? (pnra. 26) 

9. Should t h e  law o f  Scotland give t o  a person whose moveables 

have become t h e  p r o p e r t y  of  another by accession t h e  right t o  
c la im either severance a t  that o t h e r ' s  expense, o r  the value of 

the  moveables? (para. 28) 

10, The c l a s s i f i c a t i o n  of  p r o p e r t y  as heritable o r  moveable 

n igh t  f o r  r e g i s t r a t i o n  purposes be considered in r e l a t i o n  t o  

i t s  past o r  f u t u r e  s t a t e ,  as well as w i t n  regard t o  its presen t  

c l a s s i f i c a t i o n .  (para. 30)  
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Corporeal moveables: p r o t e c t i o n  of the  onerous bona 
f i d e  acqu i re r  of another '  S proper ty  

1. Transfer  of t i t l e  t o  corporeal  moveables should not be 
i n v a l i d a t e d  by d e f e c t s  of consent i n  the  a ~ r e e m e n t  t o  t r a n s f e r ,  

and u n t i l  t h e  t r a n s a c t i o n  is  reduced such defec t  should not  pre­
judice  t h i r d  p a r t i e s  who acqui re  i n  good f a i t h  and f o r  value.  

(paras .  78-19) 

2, Force and f e a r ,  and e r r o r ,  should be regarded only a s  d e f e c t s  
of consent. (paras .  18-19), 

3, A bona f i d e  t h i r d  p a r t y  purchgser of corporeal moveables, 
without  no t i ce  of " r e s c i s s i o n t f  o r  tfavoidance" of a c o n t r a c t  by 
v i r t u e  of which h i s  t r a n s f e r o r  acquired the moveables, should not  

be pre judiced  by such " resc i s s ion"  o r  "avoidanceft unless  t h e r e  
has  been a j u d i c i a l  decree before  t h e  purchase. (para. 2 3 ) .  

4. Sec t ion  21(1) of t h e  Sale  of Goods Act should be amended t o  

make it c l e a r  t h a t  it app l i e s  t o  any case i n  which an owner has 
v o l u n t a r i l y  surrendered con t ro l  of his goods. ( ~ a r a .28) 

5. However the  law regarding  p r o t e c t i o n  of good f a i t h  a c q u i r e r s  
of a n o t h e r ' s  moveable property i s  u l t ima te ly  improved, s e c t i o n s  8 

and 9 of t h e  Factors  Act 1889, a s  appl ied  t o  Scotland by t h e  

Fac to r s  (Scot land)  Act 1890, should be repealed. (paras.  29-31> 
6, Though we do not  ourse lves  favour  such a s o l u t i o n ,  we i n v i t e  
comment on whether t h e r e  should be a system of equi tab le  d i s t r i -  

b u t i o n  of l o s s  among a l l  innocent p a r t i e s  where a t h i r d  p a r t y  

i n  good f a i t h  acqui res  another '  S moveable property.  (para.  37) 

7, Is c l a r i f i c a t i o n  and modif ica t ion  i n  d e t a i l  t h e  only reform 
requ i red  i n  t h e  present  law? (para. 39) 

8, Should t h e  law provide p r o t e c t i o n  f o r  bona f i d e  onerous 
a c q u i r e r s  a non domino genera l ly ,  provided t h a t  they  had e i t h e r  

(a)  taken possession i n  good f a i t h ,  and t h e  moveables were not 
i n f e c t e d  with a r e a l  v ice  r e s u l t i n g  from involuntary  

d i spossess ion ;  o r  ( h )  bought a t  a s a l e  by  a publ ic  a u t h o r i t y  

a c t i n g  under s t i i tu tory  powers? (pore. 40) 



9. Should p r o t e c t i o n  be extended f u r t h e r ,  f o r  example t o  

include purchasers  i n  good f a i t h  of s t o l e n  p roper ty  and/or 

g r a t u i t o u s  a c q u i r e r s  i n  good faith? (param 41)  

10. The element of  good f a i t h  should be l e f t  untrammelled by 
s p e c i f i c  requirements as t o  t h e  manner of s a l e  o r  o t h e r  

t r a n s f e r ,  (para.  43) 

11. I f  an acqu i re r  i n  good f a i t h  i s  t o  be p r e f e r r e d  t o  
the o r i g i n a l  owner, t h e  onus should be on the a c q u i r e r  t o  

e s t a b l i s h  his own good f a i t h  and a c q u i s i t i o n  of possess ion ,  
(para. 44) 

12. Unless he were a l r eady  i n  possession on l imi ted  t i t l e ,  

should t h e  bona f i d e  purchaser  be pro tec ted  only  i f  he 
acquired from a t r a n s f e r o r  i n  possession? (pars. 46) 

13. Except where a v i t ium r e a l e  i n f e c t s  t h e  goods, t h e  

acqui rer  i n  good f a i t h  and f o r  value should be g iven  a 
s t a t u t o r y  t i t l e  which would cut  o f f  all p r i o r  r i g h t s  of o t h e r s  

of which t h e  acqui rer  d i d  not  have notice.  (para.  47) 

14. I n  case of c o n f l i c t  'between an acqui rer  of corporeal  
moveables i n  possess ion  and t h e  acqui rer  of a document of 

t i t l e  r ep resen t ing  t h e  goods i n  possession,  should the former 

p reva i l ?  (para.  48) 

15. should t h e  l and lo rd '  S hypothec include p roper ty  of t h i r d  

p a r t i e s ?  (para. 49) 

16. J u d i c i a l  s a l e  should d i v e s t  the o r i g i n a l  owner and 
crea te  a c l e a r  s t a t u t o r y  t i t l e  i n  a bona f i d e  possessor ,  

but only i f  the  s a l e  was conducted proper ly  and a f t e r  
advertisement. (para.  50) 

17. I n  cases of coercion t h e r e  should be a v i t i m  r e a l e  only 

i f  t h e  coercion amounts t o  robbery, (para. 5 2 )  

18, Should the  l a w  recognise v i t i a  r e a l i a  apart from i n c a p a c i t y  
and c landes t ine  o r  f o r c i b l e  dispossession? (para.  5 2 )  

19. The vi t ium r e a l e  a t  present  applying i n  cases  of t h e f t  
should be redefined i n  terms of v i o l e n t  or  c l andes t ine  
disponsession. (para, 56) 



20. Should t h e  v i t ium r e a l e  a t t a c h  i n  cases  where t h e  owner had 

p a r t e d  with phys ica l  custody but  not wi th  possess ion ,  and i f  s o ,  

what l i m i t s  should be s e t ?  (para.  57) 

21. Sa le  i n  a p u b l i c  s a l e  o r  market should not cure a 

v i t i u m  r e a l e .  (para.  59) 

22. I f  it were des i red  t o  g ive  p r o t e c t i o n  t o  an acqu i re r  i n  good 

f a i t h  a g a i n s t  t h e  owner of moveables t o  which a v i t ium r e a l e  
a t t a c h e s ,  a f ive-year  per iod of a c q u i s i t i v e  p r e s c r i p t i o n ,  r a t h e r  
than a s p e c i a l  r u l e ,  should apply. (para. 60) 

23. Would i t  be des i rab le  t o  introduce a genera l  o r  l imi ted  
requirement f o r  t h e  owner of s t o l e n  p roper ty  t o  reimburse a  bona 
f i d e  a c q u i r e r  i n  possession as  a cond i t ion  of de,manding 
d e l i v e r y ?  (para. 61) 

24. Should a d d i t i o n a l  ca tegor ies  of moveables be excluded from 

the v i t ium r e a l e  a t t ach ing  t o  s t o l e n  property? (para.  63) 

25. Should t h e  doc t r ine  of vit ium r e a l e  be r e t a i n e d  i n  respect  

of p roper ty  of which the  owner has been f o r c i b l y  o r  clande­
s t i n e l y  dispossessed? If s o ,  what changes i n  the  law regarding 
i t s  scope and e f f e c t  a r e  des i rab le?  (para.  65)  

26. Ins tead  of t h e  previous proposals ,  should an  owner be 

e n t i t l e d  t o  rec la im a t h i n g  acquired by a t h i r d  p a r t y  i n  good 
f a i t h  and f o r  va lue ,  i f  t h e  owner can prove h i s  t i t l e  and how he 
l o s t  possess ion ,  unless  t h e  th ing  has been acquired by s t a t u t o r y  

t i t l e ,  or  t h e  possessor  can e s t a b l i s h  t h a t  i t  had been acquired 
by a c q u i s i t i v e  p r e s c r i p t i o n  of one year? (para.  74) 

27. I n  a d d i t i o n ,  i f  an owner has been dispossessed 
c l a n d e s t i n e l y ,  o r  by fo rce ,  o r  i f  he was incapax when 
d ispossed ,  should he be e n t i t l e d  t o  rec la im h i s  proper ty  unless 
i t  has  been acquired by s t a t u t o r y  t i t l e  o r  u n l e s s  p resc r ip t ion  
has  intervened? (pars. 74) 

28. In  a d d i t i o n ,  should it be enacted f o r  t h e  avoidance of doubt  

t h a t  t h e  o r i g i n a l  owner may not rec la im proper ty  from an 
onerous a c q u i r e r  i n  good f a i t h  by a l l e g i n g  t h a t  the  cont rac t  o r  
t r a n s f e r  by which he had g iven  possession t o  another  was n u l l  
because of d e f e c t i v e  agreement or consent? (para.  74) 

29. What q u a l i f i c a t i o n s  o r  a l t e r a t i o n s ,  i f  any, should be 
made t o  t h e  t h r e e  preceding proposals? (pars. 74) 
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Corporeal moveables: mixiw. union and c rea t ion  

'l. Should the  scope of the  present  law of i n d u s t r i a l  
accession be extended? (para. 3) .  
2. The following two a l t e rna t ive  s e t s  of proposals f o r  dealing 

with problems of i n d u s t r i a l  accession - of which we t e n t a t i v e l y  

favour Al te rna t ive  A - cover only those cases where t h e  producer 

of  a new th ing  us ing another's mater ia ls  i s n o t  protected by t h e  
r u l e s  of 1aw.applicable t o  good f a i t h  onerous acqu i s i t i on  of 

another ' s corporeal moveables (paras. 33 and 34). 
Al ternat ive  A 

(l)Where materials  b e l o ~ g i n g  t o  another are incorporated 
i n t o  a mixture of things o r  i n to  a new th ing  i n  such a way 

t h a t  the  o r i g i n a l  materials  cannot be conveniently separated 

from the mixture or from the  new thing,  the  mixt'ure o r  t h ing  
shall be deemed t o  be t h e  common property of all persons 
who had an i n t e r e s t  (whether a propr ie ta ry  i n t e r e s t ,  a 
s ecu r i t y  i n t e r e s t  o r  a possessory i n t e r e s t )  i n  the  

mater ia ls  o r  who have contributed by t h e i r  s k i l l  or  labour 
towards t h e  making of the  thing. 

( 2 )  The cour t  i n  an ac t ion  by t h e  possessor of t h e  

mixture or t h i n g  o r  by any person claiming an i n t e r e s t  i n  
them may i n  i t s  d i sc re t ion  ­

( a )  	 award the  ownership of the  mixture o r  t h i n g  o r  any 
p a r t  thereof t o  any person with an i n t e r e s t ;  

(b) 	 requ i re  the person t o  whom ownership has been 
awarded t o  compensate any o ther  persons i n  such 
manner and i n  such proportions as t h e  cour t  may 
th ink  f i t  f o r  the value of t h e  mate r ia l s  they  have 
contributed o r  f o r  the  value of t h e i r  contr ibut ion 
t o  the  making of the  th ing;  

( c )  	 ordain  the mixture or  t h ing  t o  be exposed f o r  public  
auct ion and the  proceeds disposed of among the  
persons having an i n t e r e s t  i n  the  t,hing r a t eab ly  i n  
accordance wi th  the  value of the  mate r ia l s  they 
have contributed or  of t h e i r  con t r ibu t ion  t o  the 
mdking of t h e  thing. 

(3) In determining the  value of a person 's  i n t e r e s t  i n  t h e  

mixture o r  t h ing  the court may ignore i n  whole o r  i n  pa r t  
the  i n t e r e s t  of a  person who has acted i n  bad f a i t h .  



Alterna t ive  B 

(1 ) S ~ e c i f i c a t i o n  

( a )  When a person has by s k i l l  o r  l abour  transformed 
mate r i a l s  which do not belong t o  him i n t o  a new th ing ,  

the  producer becomes owner of it i f  h is  s k i l l  and 

labour  a r e  more valuable t h a n  the  m a t e r i a l s ,  but other- 
wise t h e  owners of the  mater ia l s  become owners of the  

new thing.  

(b )  Transf o rna t ion  includes wr i t ing ,  p r i n t i n g ,  

engraving, drawing, pa in t ing ,  photography and s i m i l a r  

use of t h e  s u r f a c e  of materials.  

( c )  If t h e  value of the  s k i l l  and l abour  and t h e  

value of t h e  ma te r i a l s  a re  equal ,  t h e  producer and 
owner o r  owners of t h e  mater ia l s  become owners i n  
common of t h e  new thing. 

( d )  I f  t h e  producer d id  not a c t  i n  good f a i t h ,  t h e  
court  may award t h e  new th ing  or i t s  f u l l  value t o  t h e  
owner o r  owners of the  mater ia l s  used i n  i t s  production. 

( e )  These r u l e s  do not a f f e c t  c laims i n  r e s p e c t  of 
u n j u s t i f i e d  enrichment (recompense) o r  d e l i c t u a l  
l i a b i l i t y  f o r  cu lpa  unser t h e  p resen t  l a w .  

( 2 )  Ad,junction and Commixtion 

( a )  When t h i n g s  belonging t o  d i f f e r e n t  owners have 
been in termingled  or  joined toge the r  i n  such a way t h a t  

i t  i s  not  poss ib le  t o  separate  them without causing 
considerable  damage o r  without i n c u r r i n g  unreasonable 
work o r  expense, t h e  p a r t i e s  concerned become 
co-owners of t h e  new th ing  i n  p ropor t ion  t o  t h e  value 
of t h e i r  con t r ibu t ions  a t  t h e  t ime of commixtion or  

ad junction. 

(b )  I f  when t h i n g s  a re  commingled o r  un i t ed  one p a r t  

can be regarded a s  p r inc ipa l  and t h e  o the r  p a r t  o r  p a r t :  

accessory o r  i f  a p a r t  i s  of s u b s t a n t i a l l y  g r e a t e r  vai.ut 

than t h e  o t h e r  p a r t  or  p a r t s ,  t h e  owner of the  

p r i n c i p a l  p a r t ,  o r  of the p a r t  of subs tan t i . a l ly  greater 

value as t h e  case may be, becomes owner o f  the whole, 



( c )  These pules do not a f f e c t  c laims i n  r e s p e c t  of 

u n j u s t i f i e d  enrichment (recompense) o r  d e l i c t u a l  

l i a b i l i t y  f o s  culpa under t h e  p resen t  l a w .  

3. W e  invite comment on a l t e r n a t i v e  t e n t a t i v e  proposals  t h a t :  
( a )  an onerous bona f i d e  a c q u i r e r  should acqui re  title 

derived from the  producer of goods who had used 
a n o t h e r ' s  ma te r i a l s  without h i s  a u t h o r i t y ;  o r  

(b) in t h e  case of such a l i e n a t i o n s  t h e  cour t  should 
have power t o  de~termine d i s p u t e s  regarding  ownership 

over and claims i n  r e spec t  of corporeal  moveables 

produced by mixing, c r e a t i o n  o r  union and t h e r e a f t e r  
a l i e n a t e d '  according t o  p r i n c i p l e s  of n a t u r a l  equi ty .  
(para .  3%).  

4. We propose provis ional ly :  

( a )  When moveables have been p lanted  i n  o r  a f f ixed  t o  

h e r i t a g e  without a u t h o r i t y  of t h e  owner of t h e s e  m a t e r i a l s ,  
t h e  cour t  should be empowered i n  i t s  d i s c r e t i o n  t o  o rde r  
t h e i r  severance from t h e  h e r i t a g e  provided t h a t ,  i f  t h e  

owner of t h e  he r i t age  had been i n  good f a i t h ,  severance 

would not  r e s u l t  i n  s e r i o u s  damzge t o  the land o r  t h e  

ma te r i a l s .  

( b )  A claim should be competent a t  the  i n s t a n c e  of t h e  

deprived owner o r  h i s  successor  i n  t i t l e  no later t h a n  f i v e  
y e a r s  from the date  of p l a n t i n g  o r  affixing o r  s i x  months 
from t h e  time when t h e  claimant  became aware o r  could 
reasonably  have become aware of t h e  planting o r  a f f i x i n g  ­
whichever d a t e  i s  t h e  e a r l i e r .  
( c )  The cost  of severance should be borne by t h e  person 
who had planted or affixed t h e  m a t e r i a l s ,  and by t h e  owner 

of' t h e  h e r i t a g e  j o i n t l y  and s e v e r a l l y  i f  t h e  owner of t h e  

h e r i t a g e  was i n  bad f a i t h .  

( d )  When severance i s  claimed by the  person whose 
m a t e r i a l s  had been a t tached without  h i s  a u t h o r i t y  t o  
h e r i t a g e ,  it should  be granted  only upon cond i t ion  that 
the claimant r.eimburses a bona f i d e  owner of t h e  h e r i t a g e  



f o r  damage t o  the  her i t age  caused by severance, Such 

compensation should, however, be recoverable from the person 

who planted o r  af f ixed the  materials,  

( e )  The power t o  order  severance should not a f f ec t  ex i s t i ng  

remedies i n  recompense o r  reparat ion,  and the  r i g h t  t o  
claim restitution should revive on severance, (para, 43). 



E: Memorandum No 29 

Carnoreal moveables : l o s t  and abandoned ~ r o p e r t y  

The f i n d i n g  of l o s t  and abandoned p roper ty  

1, There should be no genera l  legaz3, a u t y  t o  r e p o r t  t h e  

d i scovery  o f ,  o r  take  possess ion  o f ,  o r  acquire some o t h e r  form 

of phys ica l  con t ro l  over, l o s t  o r  abandoned property.  

(para.  17). 

2. Should t h e r e  be a duty t o  r e p o r t  t h e  discovery of ( o r  

perhaps ,  i n  appropr ia te  c ircumstances,  t o  take possess ion  o f )  
a l i m i t e d  category of corporeal  moveables, where a c r i t e r i o n  

such as h i s t o r i c a l ,  c u l t u r a l  o r  an t iquar i -an  importance i s  

s a t i s f i e d ?  (para,  17)  

The r i g h t s  of f i n d e r s ,  employers of f i n d e r s ,  
owners and occupiers  o f  land 

3. The employers of f i n d e r s ,  owners of land and occupiers  of  

l and  should have no l e g a l  r i g h t s  t o  l o s t  and abandoned p roper ty -    


(para .  18). 

4, (a). No f inder  should h a v e ' a n y l e g a l  r i g h t  t o  unclaimed,  


l o s t  	o r  abandoned proper ty ,  

(b) 	 Where, however, the apparent  value of an a r t i c l e  

found i s  l e s s  than, say, S5, t h e  cus tod ie r  should be 

empowered t o  hand over  t h a t  a r t i c l e ,  i f  unclaimed, t o  

the acicual f i n d e r  i n  l i e u  o f  t h e  appropr ia te  reward. 

( c )  	 The cus todier  should have a d i s c r e t i o n  t o  with- 
hold a r t i c l e s  of a kind which he considers '  
unsui tab le  t o  be hancled over t o  t h e  f inder .  
There should be no r i g h t  of appeal t o  t h e  cour t s  

a r i s i n g  out of the  e x e r c i s e  of t h i s  d i s c r e t i o n .  
( d )  	 The cus todier  should oe empowered t o  pay a t  his 

d i s c r e t i o n  a reasonable financial reward t o  a 
f i n d e r  of claimed o r  unclaimed property. Any 



person who claimed t o  be a  f i n d e r  of such p roper ty  
should be given a r i g h t  of appeal t o  t h e  s h e r i f f ,  who 
would determine, i f  necessary,  who was the  f i n d e r ,  and 

what the  amount of the  reward should be. (para,24) 

5. 	 A l t e r n a t i v e l y :  

( a )  	 The ac tua l  f i n d e r  should have a r i g h t  t o  unclaimed l o s t  

and abandoned proper ty ,  sub jec t  in t h e  case of a r t i c l e s  

above S5 i n  va lue  t o  t h e  payment o f  a reasonable sum t o  
cover t h e  expenses of t h e  cus todier .  

( b )  	 This r i g h t  might be r e s t r i c t e d  t o  a r t i c l e s  of  


below, say,  &5O i n  value.   

(c) 	In a s s e s s i ~ l g  t h e s e  va lues  t h e  apparent value of t h e  

a r t i c l e  should be taken  a s  t h e  b a s i s  f o r  assessment. 
(d)  	 If t h e  f inde r ' s  right i s  r e s t r i c t e d  t o ,  say,  a r t i c l e s  

o f  l e s s  value t h a n  g50, he should be e n t i t l e d  t o  a 
reward i n  r e s p e c t  of more va luable  a r t i c l e s  whether 
claimed o r  n o t ,  ca lcu la ted  as i n  para. 6. (pars. 25) 

6, 	 A l t e r n a t i v e 1y: 

(a) 	A f i n d e r  should have a ripat t o  a  reward. 

(b) 	 The reward should rep resen t  a f ixed  f r a c t i o n  of t h e  
value of t h e  property.  

( c )  	 The value should be asce r t a ined  a t  the time when 
t h e  property i s  lodged with the cus tod ie r ,  o r  when 
it i s  claimed by t h e  owner, o r  when it i s  disposed 

of by publ ic  s a l e .  (Coament i s  p a r t i c u l a r l y  i n v i t e d  

as t o  which tempus inspiciendum i s  appropriate .  ) (para X 

The o b l i g a t i o n s  of f i n d e r s  

7. 	 I f  an a r t i c l e  i s  found i n  a  publ'ic p lace ,  t h e  f i n d e r  

who takes possess ion  of it should be obliged t o  r e p o r t  
its discovery,  o r  t o  hand it over ,  t o  i t s  owner o r  t o  an 
author ised  c u s t o d i e r ,  w i th in  48 hours. (pars. 33) 



If an a r t i c l e  i s  found on p r i v a t e  premises ,  the  
f i n d e r  who takes possess ion  of i t  should be obl iged t o  
r e p o r t  its discovery ,  o r  t o  hand it over ,  t o  i t s  owner, 

t o  t h e  occupier  of  t h e  premises, o r  t o  an au thor i sed  
cus tod ie r , '  within 48 hours. (para.  33) 

9. 	 , If an a r t i c l e  found on p r i v a t e  premises  i s  handed 

over t o  t h e  occupier  of those premises,  o r  i f  i ts  
discovery i s  repor ted  t o  t h e  occupier ,  the occupier  

should be obl iged t o  r e p o r t  i t s  d i scovery ,  o r  t o  hand 

it over (a) t o  i t s  owner wi th in  48 hours ;  o r  ( b )  t o  a 
publ ic  c u s t o d i e r  a f t e r  a period o f ,  s a y ,  seven f u l l  

days,  i f  t h e  a r t i c l e  has not been claimed by t h e  owner 

wi th in  t h a t  time. In  t h e  case of ( b ) ,  t h e  occupier  
should p o s s i b l y  be obl iged t o  i n t i m a t e  t o  a pub l i c  
cus tod ie r ,  w i th in  48 hours ,  t h a t  he i s  i n  possess ion  

of t h e  a r t i c l e .  (para.  33)  

10. 	 If t h e  e x i s t i n g  mul t ip le  system f o r  t h e  c o l l e c t i o n  

and d i s p o s a l  of l o s t  proper ty  i s  t o  be r e t a i n e d ,  t h e  
o b l i g a t i o n  should be t o  r epor t  t h e  d iscovery ,  or t o  
hand  over t h e  p roper ty ,  t o  the  a u t h o r i t y  on whose 
premises o r  veh ic le  t h e  property i s  found. (para.  3 3 )  

11. 	 I f  proper ty  i s  discovered on a form of  t r a n s p o r t  

whose d e s t i n a t i o n  i s  i n  Scotland, t h e  s u b s t a n t i v e  law 
of Scot land should apply t o  the  p r o p e r t y  from t h e  
time when it i s  found. (para. 33) 

P e n a l t i e s  

12. Comment i s  i n v i t e d  on t h e  proposal by t h e  Working P a r t y  on 

Civic Government t h a t  t h e  p e n a l t y  f o r  f a i l u r e  t o  hand i n  
property should be a maximum f i n e  of S10, o r  t h e  va lue  of t h e  

property,  whichever i s  t h e  g r e a t e r .  (~ara.35). 
The Cust o d i e r  

13. Should t h e r e  be a s i n g l e  pub l i c  cus tod ie r?  ( p a r a  37). 



14, If so,  should th i s  funct ion  be discharged by the po l i ce  o r  

by some o the r  body? (para ,  37) 
15. What should be t h e  extent  of t h e  r e s p o n s i b i l i t i e s  of 2. 

s i n g l e  pub l i c  c u s t o d i e r ?  In  p a r t i c u l a r ,  should he assume t h e  
d u t i e s  of t h e  Queen's and Lord Treasure r ' s  Remernbrancer i n  
r e s p e c t  of l o s t  and abandoned property? (para. 37) 

16. There should be a general  duty on a p u b l i c  cus tod ie r  t o  
c o m u n i c a t e  with t h e  owner of a mislaid a r t i c l e  i f  h i s  i d e n t i t y  
i s  apparent  from t h e  a r t i c l e  o r  i t s  con ten t s ,  o r  can reasonably 
be asce r t a ined  from t h e  a r t i c l e  o r  i t s  contents .  (para, 38.) 

17. Where t h e  i d e n t i t y  of t h e  owner of an a r t i c l e  cannot be 
r e a d i l y  a sce r t a ined  b u t  t h e  a r t i c l e  i t s e l f ,  o r  i t s  contents ,  
i n d i c a t e s  t h e  name and address of sozneone who i s  l i k e l y  t o  t r a c e  
the owner, t h e r e  ahould be a du ty  on t h e  p u b l i c  cus tod ie r  t o  
inform t h a t  person, (para,  39) 

18, Where i t  i s  c l e m  that the proper ty ,  by i t s  na tu re ,  does 
no t  belong t o  t h e  person who has  l o s t  i t ,  there should be a 
d u t y  t o  r e t u r n  t h e  $roperty t o  t h e  i s s u i n g  a u t h o r i t y  o r  agency, 
and not  t o  t h e  person t o  whom t h e  p roper ty  was issued. 

(para.  40). 

19, The genera l  d u t i e s  descr ibed i n  proposa ls  17 and 18 should 

not  a r i s e  i n  a case  where t h e  o s t e n s i b l e  va lue  of an a r t i c l e  i s ,  

say, l e s s  t h a n  435, (para.  41). 

Time f o r  claiming l o s t  p r o p e r t y  

20. There would be an advantage i n  i n t r o d u c i n g  ca tegor ies  o f  

l o s t  proper ty ,  according t o  which t h e  per iod  of custody would 
depend upon the va lue  of t h e  property.  (para. 46). 

21. The c u s t o d i e r  would have the  power b u t  not  t h e  duty  t o  

d i s t r i b u t e  a f t e r  t h e  e lapse  of the fo l lowing per iods :  

(a) f o r  p roper ty  valued a t  (say) S50 o r  l e s s  when 
handed over  f o r  custody, d i sposa l  should be author ised  
a f t e r  t h r e e  months; 

(b) for p r o p e r t y  vaiued a t  between (say)E50 and g250 

when handed over f o r  custody,  d i s p o s a l  shou ld  be 

author ised  a f t e r  six months; 

( c )  f o r  p r o p e r t y  valued a t  over (say) S250 when handed 

over f o r  custody,  d isposa l  should be author ised  after 
one year, (para. 47) 



22. Power should be conferred on a  c u s t o d i e s  t o  d e s t r o y  

p e r i s h a b l e s ,  o r  s e l l  them promptly and hold t h e  proceeds a s  a 
surrogatum. ( p a r a  47) 

23. The t a r i f f  of va lua t ion  should be v a r i a b l e  by s t a t u t o r y  

instrument .  ( ~ a r a .  47) 

24. There should be a power t o  make a charge f o r  reasonable  

expenses,  which could be waived at t h e  d i s c r e t i o n  of the  

cus todier .  (para.  47) 

25. Unclaimed proper ty  i n  the  most va luab le  ca tegory  should,  

i f  t h i s  i s  p r a c t i c a b l e ,  be s to red  under s p e c i a l  c e n t r a l i s e d  

ar rangerne~~ts . (para. 47) 
26. Should t h e r e  be a duty on c u s t o d i e r s  of p roper ty  t o  inform 

t h e  Crown f o r  such  i n t e r e s t  a s  it might have before  d i spos ing  of 

p roper ty  appearing t o  be worth ( say)  S2,000 o r  more, o r  p r o p e r t y  

of a rchaeolof ; ica l ,  h i s t o r i c a l  or a r t i s t i c  value? (param 47) 

T i t l e  t o  unclaimed p roper ty  a f t e r  d i s p o s a l  

27. P u b l i c  s a l e  should d i v e s t  the o r i g i n a l  owner and confer  a  

c l e a r  t i t l e  ( i r r e s p e c t i v e  of a c q u i s i t i v e  p r e s c r i p t i o n )  on t h e  

purchaser. (para.  50) 

28. A compensation fund should be formed from t h e  proceeds of  


s a l e ,  out of W-lich t h e  owner of p roper ty  which r e a l i s e s  more  


than ,  say ,  S250 a t  t h e  s a l e ,  should be e n t i t l e d  t o  r ecover  t h e    


purchase p r i c e  ( l e s s  the  cus tod ie r '  S reasonable expenses).    


(para.  50) 

29. If t h e  present  system of handing over  unclaimed p r o p e r t y    

t o  a f i n d e r  i s  continued, t h e  f i n d e r  should acqui re  merely  


possessory  t i t l e  u n t i l  it has been f o r t i f i e d  by 5 y e a r s '  


a c q u i s i t i v e  p r e s c r i p t i o n  - except p o s s i b l y  i n  t h e  case of 


p roper ty  with an os tens ib le  value of  l e s s  t h a n  6 5 .  

(para.  50) 




Disposal of surplus funds 

30. Should any surplus funds be made over t o  the  regional  o r  
kslands council (as  the  po l i ce  authority)? ( ~ a r a ,  51) 

Domestic animals 

31 - The claims of t h e  f i n d e r  of a  dog should be pre fe r red  t o  
those of the owner a f t e r  he has kept the  dog f o r  one year. 

(para. 53) 

32. Would i t  be appropriate t o  extend the  preceding proposal 

t o  o ther  domestic animals, such as cats? (para. 53) ' 

Abandoned ~ r o - ~ e r t x  

33. Should t h e  appropr ia tor  of de l ibera te ly  abandoned property 

be e n t i t l e d  t o  become owner i f  the  o r ig ina l  owner has c l e a r l y  
intended t o  re l inquish  h i s  r i gh t ?  (para. 54) 

34. Al ternat ively ,  should it be made c lea r  t h a t  t h e  r i g h t s  of 
the  Crown include a l l  property del ibera te ly  abandoned, even i f  

the  o r ig ina l  owner and his purpose were known? (para. 54) 

35. If lawful appropriat ion by private persons of abandoned 

property i s  acceptable,  such acquis i t ion should be l imi ted  t o  
cases where, i n  the  event of dispute,  the appropriator  i s  able 
t o  e s t ab l i sh  t h a t  the  property has i n  f a c t  been abandoned by 

the  former owner. (para. 55) 



Evic ted  t e n a n t s  

l 

1 

l 

36, The e x i s t i n g  proceedings a v a i l a b l e  f o r  .the d i s p o s a l  of l o s t  
p r o p e r t y  should be extended t o  inc lude  proper ty  l e f t  by  e v i c t e d  

t e n a n t s ,  (para. 58) 

Uncollected goods 

37. In t h e  case of uncol lected goods worth more t h a n  (say) 

S100 a f t e r  t h e  expenses of s e r v i c e s ,  s t o r a g e  and a t tempts  t o  
t r a c e  t h e  owner have been deducted, d i s p o s a l  should be 

adminis tered by t h e  po l i ce  o r  o t h e r  l o c a l  a u t h o r i t y  o f f i c e .  The 

s u p p l i e r  of s e r v i c e s ,  6 months a f t e r  he has twice a t  monthly 

i n t e r v a l s  sen t  no t i ce  by r e g i s t e r e d  p o s t  t o  t h e  o the r  c o n t r a c t i n g  

p a r t y  a t  h i s  l a s t  known address  ( i f  he had d i sc losed  his  

i d e n t i t y  and address)  c a l l i n g  on him t o  pay f o r  t h e  s e r v i c e s  and 

col lec t ;  h i s  proper ty  o r  give i n s t r u c t i o n s  regarding  i t  and 

w a r n i n g  him of t h e  consequences of f a i l u r e  so  t o  do, should ( i f  

he rece ived  no payment) be au thor i sed  t o  hand over t h e  p roper ty  
t o  t h e  po l i ce  ( o r  l o c a l  x a t h o r i t y )  as abandoned p r o p e r t y  on 
which s e r v i c e s  had been ;.endered. The po l i ce  ( o r  o t h e r  
a u t h o r i t y )  would then  have a d u t y  t o  adver t i se  f o r  the owner o r  
o t h e r  person e n t i t l e d  t o  possession.  (The person who ordered the 

s e r v i c e s  t o  be c a r r i e d  out  might have had no t i t l e  t o  the  

p r o p e r t y  a t  a l l . )  Eventual ly ,  a f t e r  the  per iods  suggested f o r  

l o s t  p roper ty  had elapsed,  d i s p o s a l  would be by p u b l i c  sale, 
t h e  s u p p l i e r  of se rv ices  being pa id  h is  charges wi th  i n t e r e s t ,  

and t h e  balance being applied t o  t h e  purposes of t h e  l o c a l  
a u t h o r i t y  o r  au thor i ty  adminis te r ing  t h e  scheme. For a l i m i t e d  

p e r i o d  the  au thor i ty  might be r equ i red  t o  maintain a r e g i s t e r  of 

sales and balances held,  out  of which genuine l a t e  c la imants  

might be i n  p a r t  reimbursed. A purchaser  a t  such s a l e  would 

acquire t i t l e  as owner. (param 64) 



380 I n  the  case of uncol lec ted  goods worth (say)  $100 o r  l e s s ,  

a summary procedure might be appropr ia te .  A period of 3 months 

a f t e r  a s i n g l e  n o t i f i c a t i o n  m i g h t  s u f f i c e ,  and t h e  po l i ce  might 

be g iven  a d i s c r e t i o n  t o  al low t h e  s u p p l i e r  of se rv ices  t o  

r e t a i n  custody and d ispose  of p roper ty  by pub l i c  s a l e ,  
accounting t o  t h e  po l i ce  ( o r  o t h e r  a u t h o r i t y )  f o r  t h e  su rp lus  
a f t e r  his charges had been met. (param 64) 

Objects of h i s to r i c . .  . a r c h a e o l o ~ i c a l  
and c u l t u r a l  va lue  

39. Is t h e r e  a need f o r  special. r u l e s  t o  r egu la te  the  d i s p o s a l  
of t h e s e  a r t i c l e s ?  

40. Should the Crown's r i g h t s  extend t o  a l l  such a r t i c l e s ,  
whether o r  not of precious meta l ,  and whether o r  not hidden? 

41. Are t h e  present  arrangements f o r  t h e  d i sposa l  of such 

o b j e c t s  s a t i s f a c t o r y ?  

42. Should t h e  Crown be requi red  t o  pay compensation when i t  
claims such a r t i c l e s ,    	and i f  so  t o  whom? ( ~ a r a .67) 

R e ~ a l i a  i n  udal l and  

43. Comments a r e  i n v i t e d  a s  t o  what Crown proper ty  
p re roga t ives  regarding moveables should extend where udal law 

su rv ives ,  and whether any measures enacted f o r  the reform of 

t h e  l a w  of Scotland regarding  t h e  d i sposa l  of found and unclaimed 
moveables o r  ob jec t s  of a rchaeologica l ,  h i s t o r i c a l  and a r t i s t i c  

va lue  should extend t o  Orkney and Shetland. (para. 68) 

Pub l i c  i n t e r e s t  i n  a r c h a e o l o ~ i c a l  .and 
_ a r t i s t i c  o b j e c t s  

4-4. Comments a re  i n v i t e d  whether, and i f  so  what, l e g i s l a t i o n  i s  

d e s i r a b l e  t o  p r o t e c t  c e r t a i n  l i m i t e d  ca tegor ies  of p r i v a t e l y  
owned moveable proper ty  which may be regarded as  being of 
p u b l i c  i n t e r e s t  from misuse, d e s t r u c t i o n  o r  poss ib ly  d i sposa l .  
( ~ a r a .71). 



F: Memorandum No 30 

Corporeal moveable S : usucapion. o r  a c q u i s i t i v e  
. . preScr ip t i ioq  

A Shor t  Per iod  of Usucapion 

1. A person should only acqu i re  ownership of a corporea l  

moveable (when h i s  t i t l e  t h e r e t o  i s  i n  f a c t  d e f e c t i v e )  by t h e  

s h o r t  per iod of usucapion, i f  t h e  fol lowing condi t ions  a r e  

f u l f i l l e d :  
1(a)  	 The moveable must have been possessed openly,  

peaceably,  adverse ly  t o  t h e  owner and without any 

j u d i c i a l  i n t e r r u p t i o n  f o r  a continuous per iod  of 
5 years2 by a possessor  or  possessors  who had 

acquired by t i t l e  apparent ly h a b i l e  (i.e. 
appropr ia t e )  t o  t r a n s f e r  ownership. 

( b )  	 The moveable must no t  be a e x t r a  commercium. 3 

( c )  	 No r u l e  of law should have d i s q u a l i f i e d  the  o r i g i n a l  
acqui r ing  possessor ,  o r  h i s  successor  i n  t i t l e ,  from 

owning a moveable of t h a t  p a r t i c u l a r  c l a s s O 4  However, 

an acqu i re r  from such possessors ,  i f  p roper ly  
q u a l i f i e d  t o  own such a moveable, would not be 
a f fec ted  by a d i s q u a l i f i c a t i o n  of a  preceding 

possessor.  

( d )  	 The o r i g i n a l  acqu i re r  must have taken possess ion  of 
the  moveable i n  good f a i t h  by an apparent ly  valid 

t i t l e  which, had t h e  t r a n s f e r o r  been owner o r  had he 

been author ised  by the  owner, would have been 

e f f e c t i v e  t o  v e s t  o t~nersh ipi n  t h e  o r i g i n a l  a c q u i r e r  ­

"Possession" would inc lude  both n a t u r a l  and c i v i l  possess ion  
ossess ion  through another ,  such a s  an employee o r  

2 ~ u r i n g  the per iod of usucapion the  dispossessed owner would 
r e t a i n  h i s  r i g h t s  t o  claim r e s t i t u t i o n  and de l ivery .  

3 ~ h i n g sheld i n a l i e n a b l y  f o r  t h e  b e n e f i t  of t h e  p u b l i c  (e.g. 
court  records)  a r e  e x t r a  commercium, i.e. even though t h e y  a r e  
suscept ib le  of ownership, ownership cannot be t r a n s f e r r e d ,  
whether by s a l e  o r  g i f t -

e . ~ ,  i.f t h e  proper ty  cou ld  on ly  lawful ly  be t r un ! ; f e r r cd  t o  
someone l icensed  t o  own it. 

4 



e.g. by g i f t  o r  legacy.' If the  o r i g i n a l  owner i s  t o  be 
depr ived  of his property i n  favour  of  a g ra tu i tous2 

possessor  i n  p a r t i c u l a r ,  it seems reasonable  t h a t  the  
possessor  p leading  usucapion should have had reasonable 
grounds f o r  be l i ev ing  himself t o  have become owner and 
that  his  good f a i t h  possession should have been 
o r i g i n a l l y  taken by a t r a n s f e r  which j u s t i f i e d  t h a t  

b e l i e f ,  

( e )  	 Each t r a n s f e r e e  must have been i n  good f a i t h  a t  the  
time he took possession i n  the  b e l i e f  t h a t  he was 
acqu i r ing  ownership, However, t h e r e  might be a case 

f o r  provid ing  t h a t  supervening knowledge of a d e f e c t  
i n  t i t l e  should not  be imputed t o  him, This i s  the 

s o l u t i o n  of a number of l e g a l  systems, It limits the 
scope of enquiry and l i m i t s  d i s p u t e s  regarding owner­
s h i p ,  Nevertheless ,  o thers  might t a k e  the  view t h a t  
supervening knowledge should be imputed t o  a possessor ,  
e s p e c i a l l y  i f  he learned of the d e f e c t  soon a f t e r  
t a k i n g  possess ion  and knew who the  dispossessed owner 

w a s ,  

(f) 	S i n g u l a r  and o the r  successors t o  a n  e a r l i e r  possessor 
would be empowered t o  a v a i l  themselves of t h e i r  

a u t h o r ' s  per iods  of bona f i d e  possess ion  - provided 
t h a t  such successors  themselves acquired i n  good f a i t h  
without  knowledge of the r i g h t  of t h e  dispossessed 
owner, 

(g) 	Good f a i t h  should consis t  i n  t h e  reasonable b e l i e f  t h a t  
a t r a n s f e r o r  of t h e  moveable had t h e  right t o  t r a n s f e r  
ownership of t h e  moveable, and t h a t  t h e  apparent t i t l e  
of t r a n s f e r  w a s  v a l i d ,  We have formed no s t rong  view 

'we suggest  t h a t  p u t a t i v e  causa should s u f f i c e  as a bas i s  f o r  
usucapion, s o  tha t  it' Lhe moveable was accepted i n  the  b e l i e f  
t h a t  t r a n s f e r  was i n  implement of a v a l i d  l e g a l  ground t h e r e f o r  
such as a g i f t ,  t h i s  should be s u f f i c i e n t  d e s p i t e  the  exts tence  
of a d e f e c t  such as e r r o r  i n  t h a t  ground. 

2 ~ four t e n t a t i v e  proposals  f o r  giving immediate p ro tec t ion  t o  
good f a i t h  a c q u i r e r s  by onerous t r a n s a c t i o n s  were t o  be 
r e j e c t e d ,  we  envisage t h a t  they  too should be enabled t o  fo:r ­
t i f y  t i t l e  by usucapion, 



as t o  whether a possessor  should have t h e  onus of 
proving good f a i t h  i n  th i s  sense ;  o r  whether t h e r e  . 

should be a presumption i n  favour of t h e  possessor ;  
o r  whether t h e r e  should be na presumption e i t h e r  way. 
I f  t h e  ques t ion  of usucapion could only a f f e c t  t h e  

o r i g i n a l  acqui rer ,  t h e r e  i s  much t o  be s a i d  i n  favour  
o f  p u t t i n g  the onus on h i m  r a t h e r  t h a n  on t h e  
d ispossessed  owner, who ex h m o t h e s i  would be 

ignorant  of the circumstances of t r a n s f e r  t o  t h e  
possessor.  However, i n  t h e  case of a s e r i e s  of 

t r a n s f e r s  of possession,  t h i s  would cause d i f f i c u l t i e s .  

The law on t h e  whole presumes good f a i t h  bu t  does not  

d i v e s t  an owner of h i s  p roper ty  except  f o r  good reason. 

Taking i n t o  account t h a t  t i t l e  by usucapion could 
only be acquired a f t e r  5 years usucapion, we a r e  
i n c l i n e d  t o  leave  i t  t o  t h e  chal lenging  owner t o  
r ebu t  a presumption of t h e  good f a i t h  of in termedia te  

possessors ,  but t o  r e q u i r e  the  o r i g i n a l  a c q u i r e r  on 
d e f e c t i v e  t i t l e  who p leads  usucapion t o  e s t a b l i s h  h i s  
own good f a i t h .  

-A Long Per iod  of Usucapion 

2. 	 ( a )  Possession adverse t o  t h e  owner enjoyed openly,  
peace fu l ly ,  and without j u d i c i a l  i n t e r r u p t i o n  f o r  a 

per iod  of ' l0 years  should confer  ownership on a 
possessor ,  even though t h e  possess ion  had n o t  been 
founded o r i g i n a l l y  on any t i t l e  o s t e n s i b l y  h a b i l e  t o  
confer  ownership. 

(b) 	 This possess ion  should confer  ownership on all  

possessors  except 

( i )  	 those  who had acqui red  possess ion  by t h e f t ,  o r  had 

continued i n  possess ion  on behalf  of a t h i e f ;  

and poss ib ly  

( i i )  	 those  who were aware t h a t  t h e  p roper ty  had been 

s to len .  
( c )  	 The d i s t i n c t i o n  between good and bad f a i t h  i s  not  

e s s e n t i a l ,  and a 10-year pe r iod  should a p p l y  i n  
each case. 



(d)  Legal incapaci ty ,  such as p ~ p i l l a ~ i t y ,minori ty and 

ment a1 i l l n e s s ,  should be d i sregarded i n  ca lcu la t ing  
the period of usucapion, 
Where possession has commenced on l imi ted t i t l e ,  such 
as loan o r  h i r e ,  even f o r  an inde f in i t e  per iod,  

usucapion should not run unless the  o r i g i n a l  possessor 
o r  h i s  successors i n  t i t l e  had changed the  b a s i s  of the 

possession by mdking it known t o  the  owner - e i t h e r  
expressly o r  by disregarding claims by him - t h a t  
continued possession was adverse t o  him; o r ,  possibly,  
unless the owner had s o  acted as t o  j u s t i f y  t h e  
possessor i n  the  be l i e f  tha t  the  owner had 
rel inquished h i s  r i gh t .  



G: Memorandum No 31 
C o r ~ o r e a l  moveables : remedies 

1. Does t h e  law on se l f -he lp  r e q u i r e  c l a r i f i c a t i o n ,  and i f  so  

should i t  be extended t o  pe rmi t  the use of reasonable f o r c e  

i n  r ecover ing  property from a t h i e f  o r  swindler? (para. 5) 

2, No good purpose would be served i n  allowing an owner t o  

v i n d i c a t e  corporeal  moveables i n  an a c t i o n  & re, o r  t o  o b t a i n  
a decree  of dec la ra to r  of his  r i g h t  o f  ownership a f t e r  h i s  
r i g h t  t o  claim r e s t i t u t i o n  had been c u t  o f f ,  except i n  those  

cases  where (under the  p roposa l s  made i n  our accompanying 
Memorandum on usucapion, o r  a c q u i s i t i v e  p r e s c r i p t i o n )  a long  
p e r i o d  of usucapion would apply. (para.  8) 

3 .  If t h e  proposals made i n  our accompanying Memorandum on 
usucapion f o r  s h o r t e r  and longer  p e r i o d s  of a c q u i s i t i v e  pre-  

s c r i p t i o n  a r e  acceptable,  it might be expedient t o  give a n  owner 

an a c t i o n  i n  which he could a s s e r t  his ownership i n  c e r t a i n  

cases  f o r  longer than f i v e  years ,  (para.  8). Three methods a r e :  

4. It might be provided by l e g i s l a t i o n  t h a t  t h e  a c t i o n  of 
v i n d i c a t i o n  should be express ly  excluded, but t h a t  an a c t i o n  

f o r  r e s t i t u t i o n  should be competent aga ins t  a  possessor  who had 

not  acquired the r i g h t  of ownership by bona f i d e  a c q u i s i t i o n  o r  

usucapion. (para,  8) 

5. A l t e r n a t i v e l y ,  it could be provided t h a t  the r e a l  a c t i o n  

should surv ive  p r e s c r i p t i o n  of a claim f o r  r e s t i t u t i o n ,  u n t i l  

c u t  o f f  by t h e  long negat ive  p r e s c r i p t i o n ,  (para. 8) 

6. A f u r t h e r  p o s s i b i l i t y  would be t o  make v i n d i c a t i o n  and 

~ : e s t i t u t i o n  a l t e r n a t i v e  remedies wi th  t h e  same pe r iods  of 
p r e s c r i p t i o n .  (pars. 8) 

7. Where an owner i n  an a c t i o n  f o r  r e s t i t u t i o n  has  r ece ived  

t h e  va lue  of  his property from a mala f i d e  former possessor  

and subsequent ly concludes f o r  d e l i v e r y  against a  t h i r d  p a r t y  

i n  possess ion ,  t h a t  t h i r d  p a r t y  should i n  t h e  same proceedings 

be e n t i t l e d  t o  recover from t h e  owner, on p r i n c i p l e s  of 

recompense, the amount by which t h e  owner would be enriched 

by recover ing  h i s  proper ty  i n  a d d i t i o n  t o  the money a l r e a d y  

received. (pars. 9 )  



8. A l t e r n a t i v e l y ,  it might be provided by s t a t u t e  t h a t  where 

an owner has recovered t h e  value of h i s  property from a mala 

f i d e  former possessor ,  he should l o s e  h i s  r i g h t  t o  claim d e l i -  

very  of t h e  property from t h e  person a c t d a l l y  i n  possession.  

(para.  10) 

9. A f u r t h e r  p o s s i b i l i t y  would be t o  provide t h a t  t h e  owner 
should r e t a i n  h i s  r i g h t  t o  rec la im h i s  property from t h e  person 

a c t u a l l y  i n  possession,  but  t h a t  h i s  r igh t '  t o  do so should be 

c o n d i t i o n a l  upon h i s  handing over t o  the  l a t t e r  what he had 

p rev ious ly  received from t h e  mala f i d e  former possessor  ( ~ a r a .  10)  

10. Should i t  be enacted,  f o r  t h e  avoidance of doubt,  t h a t  a 

t h i e f  i s  l i a b l e  i n  an  a c t i o n  of r e s t i t u t i o n  f o r  t h e  value of 

money o r  negot iable  ins t ruments  s t o l e n  i f  he is  no longer  i n  

possess ion;  md t h a t  he i s  l i a b l e  i n  an ac t ion  of r e s t i t u t i o n  

concluding f o r  d e l i v e r y ,  i f  he i s  s t i l l  i n  possession,  and t h e  

money o r  negot iable  ins t ruments  can be i d e n t i f i e d ?  (param 11)  

1 1  I f  t h e  proposals ,  made i n  our accompanying Memorandum on 

mixing, union and c r e a t i o n  of moveables, f o r  a new body of 

r u l e s  governing i n d u s t r i a l  access ion  are not accept a b l e ,  it 

should be provided t h a t  a bona f i d e  s p e c i f i c a t o r  who uses  

a n o t h e r ' s  mater ia l s  i n  manufacturing a new species  i s  t o  be 

l i a b l e  only on p r i n c i p l e s  of recompense, and only t o  t h e  e x t e n t  

t h a t  he i s  lucra tus .  The time a t  which h i s  p r o f i t  should be 

assessed  should be t h e  time of manufacture. (para. 17) 

12. No change i s  needed i n  t h e  l a w  whereby t h e  r e p a i r e r s  of 

an a r t i c l e  who have been i n s t r u c t e d ,  e.g., by the  h i r e r  t h e r e o f ,  

have no l i e n  f o r  the  value of t h e i r  work agains t  the  owners who 

claim de l ive ry ,  because a claim i n  recompense i s  competent 

a g a i n s t  t h e  owner t o  t h e  ex ten t  t h a t  he has benef i ted .  (pa ra  18)  

1'3. Should the  d e l i c t  of s p u i l z i e  be expressly abolished? 

(para.  23) 

14. Are the  powers of t h e  Court of Session t o  order  r e s t o r a t i o n  

of possess ion  under t h e  Court of Session Act 1868, s e c t i o n s  89 
and 91, and the powers of t h e  s h e r i f f  court  under t h e  'Sher i f f  

Courts  (Scotland) Act 1971, s e c t i o n  3 5 ( l ) ( c ) ,  s u f f i c i e n t ?  



Is t h e r e  a need t o  modernise the formulat ion o f  t h e  Court  of 

S e s s i o n ' s  powers? (para. 24) 

15. should  the  p r i n c i p l e  of "v io len t  p r o f i t s " ,  i n  cases where 
a possessor  has been deprived of o r  excluded from natural 

possess ion  by the i n t e n t i o n a l  act o f  t h e  defender ,  be r e s t a t e d ?  

(para. 25)  


