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Judicial Factors etc. (Scotland) Bill
[Draft BD]
[LongTitle.doc]An Act of the Scottish Parliament to make new provision as respects judicial factors; and for connected purposes.


Part 1
Appointment of judicial factor or of interim judicial factor

1 1Petition for appointment of judicial factor[j001.doc]
(1) (1)Any person who the court is satisfied has an interest in the appointing of a judicial factor on an estate may petition the court for such an appointment to be made.

(2) (2)For the purposes of subsection (1), “the court” is the Court of Session or the appropriate sheriff court.

(3) In subsection (2), the reference to “the appropriate sheriff court” is—

(a) (a)where the petition relates to the estate of an individual (other than an individual known to be deceased), to the sheriff court of the sheriffdom in which—

(i) the individual is ordinarily resident, or

(ii) the individual is last known to the petitioner to have been ordinarily resident,

(b) where the petition relates to a trust estate, to the sheriff court of the sheriffdom in which—

(i) the trust estate is wholly or mainly situated, or

(ii) the truster was domiciled as at the date the trust took effect or the truster died,

(c) (c)where the petition relates to the estate of an individual known to be deceased, to the sheriff court of a sheriffdom in which—

(i) in the year immediately preceding the presentation of the petition, the individual either was ordinarily resident or carried on business, or

(ii) heritage owned by the individual as at the date of death is situated, or

(d) irrespective of paragraphs (a) to (c), to the sheriff court at Edinburgh.

(4) Subsection (2) is, in the case of a petition by virtue of section 41
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(4), without prejudice to section 38
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(5).

2 2Interim judicial factor[j006.doc]
(1) (1)The court may, at its own instance or on the motion of the petitioner, appoint an interim judicial factor on the estate if it considers it necessary or expedient to do so pending the disposal of a petition under section 1(1).

(2) (2)The provisions of this Act apply in relation to an interim judicial factor appointed under subsection (1) as they apply to a judicial factor but with such modifications (if any) as the appointing court thinks fit to provide for.

(3) The Accountant of Court is from time to time to review the progress of any such interim judicial factory.

3 3Appointment of judicial factor in course of proceedings[j048.doc]
In the course of proceedings in the Court of Session or in the sheriff court, the court may on its own motion or at the instance of a party to the proceedings appoint a judicial factor on an estate if it considers it appropriate to do so.

4 4Grounds on which a judicial factor may be appointed[j050.doc]
The grounds on which a judicial factor may be appointed under this Act are that it appears to the court—

(a) that there is an estate which requires to be managed or in relation to which  administrative actings of some kind are required, but

(b) that, for whatever reason, it is not possible, not practicable or not sensible for that management or those actings to be carried out by those who would ordinarily be responsible for carrying them out. 
5 Other powers of appointment[j049.doc]
(1) Sections 1 to 4 are without prejudice to any power of the Court of Session or of the sheriff court to appoint a judicial factor under or by virtue of any other enactment.
(2) But the following provisions of this Act apply in relation to a judicial factor, or interim judicial factor, appointed under any of those powers as those provisions apply in relation to a judicial factor, or interim judicial factor, appointed under this Act. 
6 6Qualifications for appointment as judicial factor[j002.doc]
(1) To be appointed a judicial factor on an estate, a person must be—

(a) an individual,

(b) of full legal capacity, and

(c) in the opinion of the court to which it falls to make the appointment, a suitable person to hold that office.

(2) A person may be so appointed whether or not domiciled in Scotland; but if domiciled furth of Scotland must, in accepting the appointment, prorogate the jurisdiction of the Scottish courts.

7 7Finding of caution[j005.doc]
(1) The court, in appointing a person as a judicial factor, may require the appointee to find caution for the observance and performance of the duties incumbent on the appointee by virtue of the appointment; but it is to impose such a requirement only where it considers that exceptional circumstances peculiar to the particular appointment make it appropriate to do so.

(2) The Accountant of Court—

(a) is to fix the amount of caution to be found, and

(b) may, at any time while the judicial factory subsists—

(i) require the person to find new, or additional, caution, or

(ii) authorise a reduction in the amount of caution to be found. 

8 8Registration of notice of appointment[j009.doc]
(1) (1)On a person being appointed a judicial factor, the sheriff clerk or as the case may be a clerk of session must register notice of the appointment in the Register of Inhibitions—

(a) as soon as reasonably practicable, and

(b) in any event within 7 days after the interlocutor containing the order for the appointment is pronounced.

(2) Notice under subsection (1) must specify an address at which service of documents may be effected on the person so appointed. 

(3) And the judicial factor must re-register notice of the appointment in the Register of Inhibitions every 5 years until the appointment is recalled (on each occasion informing the Accountant of Court, without delay, that the requirement for re-registration has been complied with).

9 9Vesting[j012.doc]
(1) [(1)Subject to subsection (2),] the whole estate on which a judicial factor is appointed vests in the appointee on the date on which the interlocutor containing the order for the appointment is pronounced.

(2) [(2)Subsection (1) is without prejudice to any right in the estate acquired in good faith and for value.]
10 10Warrant to intromit with estate[j010.doc]
(1) (1)A certified copy of an interlocutor containing the order for the appointment of a person as a judicial factor on an estate—

(a) is the appointee’s warrant to intromit with the estate, and

(b) is to be issued to the appointee without delay by the sheriff clerk, or as the case may be by a clerk of session. 

(2) But where the court has imposed on the appointee a requirement under section 7, that copy is not to be issued before—

(a) the appointee’s bond of caution is transmitted to the Accountant of Court, and

(b) the Accountant of Court—

(i) is satisfied that the requirement has been met, and

(ii) so informs the court. 

Part 2
Powers and duties of judicial factors
11 11Powers of a judicial factor[j017.doc]
(1) (1)On the date mentioned in section 9
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(1) there vest in the judicial factor all the powers of a natural person beneficially entitled to the estate.

(2) (2)Schedule 1 provides for the interpretation of the expression “all the powers of a natural person beneficially entitled to the property”.

12 12Power of judicial factor to require information[j068.doc]
(1) (1)A judicial factor may by written notice require any—

(a) public body,

(b) other body corporate,

(c) unincorporated association, or

(d) individual,

to disclose to the judicial factor such information specified in the notice as the judicial factor reasonably considers relevant to the judicial factor’s functions.

(2) The judicial factor is to send with any such notice the certified copy interlocutor containing the order for the judicial factor’s appointment.

(3) A body or association which, or individual who, receives such a notice and its accompanying interlocutor is to comply with the notice without delay.

13 13Further provision as to judicial factors’ powers[j018.doc]
(1) (1)In appointing a judicial factor the court may (either or both)—

(a) specify in the interlocutor of appointment that the appointee is granted, in addition to any powers mentioned in section 11(1) or 12
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(1), powers—

(i) requested in the petition for the appointment, or
(ii) where the appointment is on the court’s own motion, which the court thinks fit to grant,

(b) (b)specify in that interlocutor that certain of the powers mentioned in section 11
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(1) are not to be exercisable by the appointee.

(2) (2)A judicial factor may, at any time, apply to the court to be granted powers additional to those which the judicial factor has by virtue of the interlocutor of appointment.

(3) Any application under subsection (2) must be intimated to the Accountant of Court who, after such inquiry (if any) as appears to that officer to be appropriate, must in a report to the court indicate whether it appears expedient to grant the additional powers sought.
14 14Duty of a judicial factor: general[j014.doc]
(1) (1)It is the duty of a judicial factor to manage the factory estate for the benefit of—

(a) such persons as may be entitled to the estate, and

(b) anyone to whom a person who may be so entitled owes a duty of support.

(2) In the performance of the duty imposed by subsection (1), a judicial factor must exercise care, prudence and diligence.
15 15Ingathering[j015.doc]
(1) (1)It is the duty of a judicial factor—

(a) to ingather the factory estate, and

(b) where it is requisite to complete title to such property as is vested in the judicial factor by virtue of that person’s appointment, to do so without delay.

(2) It is the duty of the judicial factor, on becoming aware that a person is a creditor or debtor of the factory estate, to inform the person of the judicial factor’s appointment; and a certified copy interlocutor issued under section 10
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(1) is sufficient warrant for the person to recognise that the estate is vested in the judicial factor.

(3) It is the duty of the judicial factor to ensure that all—

(a) accounts, and

(b) share certificates and other assets,

held by that person, as judicial factor, on the factory estate are readily identifiable as being so held.

(4) This section is subject to sections 14 and 23.

16 16Inventory and management plan[j051.doc]
(1) (1)A judicial factor is, within 6 months after the date on which the certified copy of the interlocutor containing the order for the judicial factor’s appointment is issued, to send to the Accountant of Court—

(a) an inventory of the factory estate,
(b) a draft management plan (that is to say a plan as to how the judicial factor intends to administer the estate), and 

(c) such accompanying documents as may be required by rules of court.

(2) The Accountant of Court may require the judicial factor to produce such further documents relevant to the inventory or draft management plan as the Accountant of Court considers it necessary to examine.
(3) It is the duty of the judicial factor to obtain the Accountant of Court’s agreement both to the inventory and to the management plan.

(4) The Accountant of Court may suggest or require an amendment—

(a) to the inventory before agreeing to that inventory, or

(b) to the management plan before agreeing to that plan.

(5) (5)The inventory, when agreed by the Accountant of Court, is to be signed by the judicial factor and the Accountant of Court as constituting, at the date mentioned in subsection (1), a definitive statement of the estate for which the judicial factor is accountable.
(6) The judicial factor and the Accountant of Court may, at any time and in such manner as the Accountant of Court may determine, take account of information discovered after the inventory is signed under subsection (5). 

(7) If the agreement of the Accountant of Court to the management plan can be obtained, the judicial factor must administer the estate in accordance with that plan; but, if that agreement cannot be obtained, the judicial factor must administer the estate in accordance with the directions of the Accountant of Court.

(8) (8)The judicial factor is to review an agreed management plan—

(a) from time to time (and at least annually), and

(b) whenever required to do so by the Accountant of Court.

(9) (9)If, whether or not by virtue of a review under subsection (8), the judicial factor considers that an amendment to the management plan is required, the judicial factor may make the amendment provided that the Accountant of Court’s agreement is first obtained.

(10) (10)The Accountant of Court may suggest or require an additional amendment to the management plan before agreeing to the amendment mentioned in subsection (9).

(11) But if an additional amendment which the Accountant of Court requires under subsection (10) is not effected by the judicial factor, the judicial factor must administer the factory estate in accordance with the directions of the Accountant of Court.

(12) It is the duty of the judicial factor to report to the Accountant of Court, at such intervals as the Accountant of Court may determine, as to how the administration of the estate is progressing.

(13) This section is subject to sections 14 and 23.

17 Submission of accounts etc.[j053.doc]
(1) (1)It is the duty of a judicial factor to report, by the submission of accounts to the Accountant of Court or in some other way, the judicial factor’s intromissions with the factory estate.

(2) Accounts prepared for the purposes of subsection (1) must be in such form as the judicial factor may agree with the Accountant of Court (or, in the absence of such agreement, in such form as the Accountant of Court may specify).

(3) If, for the purposes of subsection (1), the reporting of intromissions is made in some way other than by the submission of accounts, that way must be agreed with the Accountant of Court (or, in the absence of such agreement, must be such as the Accountant of Court may specify).

(4) (4)Accounts or other documents prepared for the purposes of subsection (1) must be submitted to the Accountant of Court at such intervals as the Accountant of Court may specify.

(5) (5)An interval specified under subsection (4)—

(a) (a)is not to exceed 2 years, and

(b) is not ordinarily to be less than 1 year.

(6) But, subject to subsection (5)
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(a), the Accountant of Court may, on cause shown, defer a date by which accounts or other documents are to be submitted by virtue of subsection (4).

(7) This section is subject to sections 14 and 23.

18 Delegation[j058.doc]
(1) The judicial factor is not to delegate any of the judicial factor’s functions and responsibilities other than—

(a) with the consent of the Accountant of Court, or

(b) in so far as given the power to do so by this Act. 

(2) This section is subject to sections 14 and 23.

19 19Taking of professional advice[j054.doc]
(1) It is the duty of a judicial factor to take professional advice where it is appropriate to do so.

(2) This section is subject to sections 14 and 23.

20 20Investment[j057.doc]
(1) It is the duty of a judicial factor to consider whether (and if so how) to invest some or all of the funds of the factory estate.

(2) This section is subject to sections 14, 19 and 23.

21 21Enforcing or defending claims[j055.doc]
(1) It is the duty of a judicial factor to enforce or defend any claim in relation to the estate provided that the judicial factor is satisfied that to do so would be sensible in all the circumstances.

(2) This section is subject to sections 14, 19 and 23.

22 22Duty where estate object of dispute[j016.doc]
(1) (1)This section applies where—

(a) (a)the factory estate was, immediately before the appointment of the judicial factor, not being managed adequately because persons who required to agree among themselves on how to proceed in a matter relating to its management could not reach such agreement, and

(b) the appointment was made wholly or mainly for that reason.

(2) (2)It is the duty of the judicial factor to promote the settlement of the matter by whatever method the judicial factor considers appropriate in the circumstances; and if that method is mediation or arbitration the mediator or arbitrator may, but need not, be the judicial factor.

(3) (3)If a settlement is not attained, or does not appear to the judicial factor to be attainable, by virtue of subsection (2), it is the duty of the judicial factor—

(a) (a)to formulate a scheme, being a scheme which the judicial factor considers equitable, for the settlement of the matter (whether or not the scheme comprises the division of all or part of the factory estate), and

(b) (b)with the agreement of the persons mentioned in subsection (1)
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(a), to deal with (and as the case may be distribute) the factory estate accordingly.

(4) This section is subject to sections 14 and 23.

23 23Further provision as to judicial factor’s duties[j011.doc]
(1) (1)In appointing a judicial factor the court may (either or both)—

(a) specify in the interlocutor of appointment duties which are imposed on the appointee in addition to any duties mentioned in sections 15 to 22,

(b) specify in that interlocutor (b)that the appointee is free from certain of the duties mentioned in those sections, being—

(i) duties from which freedom is requested in the petition for the appointment, or

(ii) where the appointment is on the court’s own motion, duties which the court thinks fit so to specify.

(2) (2)A judicial factor may, at any time, apply to the court to be free from certain of the duties which the judicial factor has by virtue of the interlocutor of appointment.

(3) Any application under subsection (2) must be intimated to the Accountant of Court who, after such inquiry (if any) as appears to that officer to be appropriate, must in a report to the court indicate whether it appears expedient to grant what is sought by the judicial factor.

Part 3
Dealings etc. with third parties

24 Protection of person acquiring title[j041.doc]
Where a person has, in good faith and for value, acquired title from—

(a) a judicial factor, the title acquired is not challengeable on the ground that, subsequent to the acquisition, the judicial factor’s appointment was recalled, or

(b) a person deriving title directly from a judicial factor, the title acquired is not challengeable on the ground that the title should not have been transferred to that person.

25 Entitlements and liabilities of judicial factor[j045.doc]
A judicial factor stands in place of the factory estate in any dealings with a third party and accordingly the judicial factor, in the judicial factor’s capacity as such—

(a) is liable for any debt or obligation of the estate to the third party, and

(b) is entitled to receive any amount due to the estate by the third party and to enforce any obligation of the third party to the estate. 
26 Contracts entered into by judicial factor[j040.doc]
(1) (1)Where a judicial factor, in the judicial factor’s capacity as such, enters into a contract with another person and that person either is aware, or ought to be aware, that the judicial factor is entering into the contract in that capacity—

(a) any rights which that person has under the contract are enforceable against the factory estate only, and

(b) if the contract gives rise to litigation, the action is to be raised by, or as the case may be directed against, the judicial factor in the judicial factor’s capacity as such.

(2) Subsection (1) is subject to section 29.

27 Expenses of litigation on behalf of factory estate[j043.doc]
(1) (1)Where a judicial factor engages in litigation on behalf of the factory estate, any expenses of the litigation awarded against the judicial factor fall to be met from the factory estate.

(2) Subsection (1) is subject to section 29.
28 Delict[j042.doc]
(1) (1)Where the acts or omissions of—

(a) a judicial factor, in the judicial factor’s capacity as such, or

(b) an agent appointed, or person employed, by the judicial factor to carry out the business of the judicial factory,

give rise to a claim in delict, any action to enforce the claim is to be brought against the judicial factor in that capacity.

(2) (2)Any damages awarded against the judicial factor by virtue of the action fall to be met from the factory estate.

(3) Subsections (1) and (2) are subject to section 29.  

29 Personal liability of judicial factor where breach of duty29

 QUOTE [j044.doc] \* MERGEFORMAT [j044.doc]
(1) This section applies where liability arises from a claim against a factory estate.

(2) The claim falls to be met out of the estate unless the court finds—

(a) that the liability arose by virtue of a breach of duty on the part of the judicial factor, and

(b) that the judicial factor is therefore to be personally liable.

30 Unjustified enrichment[j039.doc]
(1) (1)Where the acts or omissions of a judicial factor, in the judicial factor’s capacity as such, give rise to a claim for unjustified enrichment against the factory estate, any liability resulting from the claim falls to be met from the estate.

(2) Subsection (1) is subject to section 29.

Part 4
Termination, division and distribution

31 31Termination and distribution[j056.doc]
(1) Where the judicial factory is terminated by reason of the coming to an end of the situation which gave rise to it, it is the duty of the judicial factor to distribute the factory estate among the persons entitled to the estate (or if there is only one such person, to transfer the estate to that person).

(2) This section is subject to sections 14 and 23.

32 32Scheme for division and distribution[j060.doc]
If, other than by virtue of section 22 or 31, a judicial factor considers it appropriate to divide the factory estate, to distribute it among the persons entitled to the estate and to petition for the judicial factor’s appointment to be recalled and for the judicial factor to be discharged, the judicial factor may—

(a) (a)formulate a scheme, being a scheme which the judicial factor considers equitable, for such division, and

(b) (b)with the agreement of those persons, distribute the factory estate accordingly.

5Part 5
Recall of appointment and discharge
33 33Application other than by petition for recall of judicial factor’s appointment where purpose of appointment is fulfilled or no longer exists[j066.doc]
(1) (1)Where it appears (1)to a judicial factor that the purpose for which that person was appointed is fulfilled or no longer exists,(1) that person may apply to the Accountant of Court for the appointment to be recalled.
(2) (2)The judicial factor must without delay intimate the application to all persons who may be entitled to the factory estate.

(3) (3)Within 28 days after making an application under subsection (1), the judicial factor must prepare and send to the Accountant of Court and to those to whom intimation is given under subsection (2) copies of the documents mentioned in subsection (4).

(4) (4)The documents are—

(a) the judicial factor’s final accounts,

(b) a current inventory of the factory estate, and

(c) (c)proposals for the final disposal of the factory estate to those entitled to that estate.

(5) (5)A person to whom intimation is given under subsection (2) may, within 21 days after receiving copy documents sent to the person under subsection (3), lodge with the Accountant of Court an objection to the application.

(6) (6)If an objection to the application is lodged timeously under subsection (5) (and is not withdrawn) the application is treated as refused; and the Accountant of Court is in that event to inform accordingly—

(a) the judicial factor, and

(b) any person to whom intimation is given under subsection (2).

34 34Further provision as regards application under section 33[j069.doc]
(1) (1)If an application under section 33 is not, by virtue of subsection (6) of that section, treated as refused and the Accountant of Court, having considered the documents prepared by virtue of subsection (3) of that section, is satisfied that the purpose for which the judicial factor was appointed is fulfilled or no longer exists, the Accountant of Court must, in a report sent (by such means and in such form as may be required by rules of court) to the judicial factor and the persons to whom intimation is given under subsection (2) of that section, so inform them.

(2) (2)If the Accountant of Court is not satisfied as mentioned in subsection (1), then the Accountant of Court must refuse the application and provide the judicial factor and the persons to whom intimation is so given with a report (by such means and in such form as may be required by rules of court) setting out the Accountant of Court’s reasons for not being satisfied.

(3) The decision of the Accountant of Court to grant or refuse an application under section 33(1) is final and is conclusive as regards the application.

(4) (4)On sending a report under subsection (1), the Accountant of Court is to direct the judicial factor to distribute the factory estate in accordance with the proposals mentioned in section 33(4)
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(c).

(5) (5)On a factory estate being distributed, to the satisfaction of the Accountant of Court, in response to a direction under subsection (4), the Accountant of Court may recall the judicial factor’s appointment and grant the judicial factor a certificate of recall.

(6) Subsections (1) to (5) are subject to subsection (7).
(7) (7)If, having considered a document prepared by virtue of section 33(3), the Accountant of Court considers or suspects that there has been misconduct or failure on the part of the judicial factor, the Accountant of Court must—

(a) refuse the application in question, and

(b) instead take action under section 49.

(8) (8)This section is without prejudice—

(a) to any right, under this Part, to petition the court to recall the judicial factor’s appointment, and

(b) to the powers of the court in relation to any such petition.

(9) In subsection (8), “the court” means either—

(a) the court which appointed the judicial factor, or

(b) the Court of Session.

35 35Recall other than by petition: insufficiency of funds[j025.doc]
(1) This section applies where the Accountant of Court forms the view that there may not be sufficient funds in the factory estate to meet the continuing expenses of the judicial factory.

(2) The Accountant of Court(2) is to require the judicial factor to prepare and to send to the Accountant of Court—

(a) the judicial factor’s final accounts,

(b) an inventory of the factory estate, and

(c) (c)proposals for the final disposal of the factory estate to the persons entitled to that estate.

(3) (3)If, having considered the documents prepared by virtue of subsection (2), the Accountant of Court is satisfied there are insufficient funds to meet the continuing expenses of the judicial factory, the Accountant of Court must require the judicial factor to comply with subsection (4) within 21 days.

(4) (4)The judicial factor must—

(a) send copies of the documents mentioned in subsection (2) to the persons mentioned in paragraph (c) of that subsection, and

(b) by written notice inform them that the Accountant of Court—

(i) is satisfied there are insufficient funds to meet the continuing expenses of the judicial factory, and

(ii) intends to recall the judicial factor’s appointment once the estate has been distributed, to the satisfaction of the Accountant of Court, in accordance with the proposals mentioned in paragraph (c) of subsection (2).

(5) A person who receives written notice under subsection (4) may, within 21 days, lodge with the Accountant of Court an objection to the estate being so distributed.
(6) If such an objection is lodged timeously (and is not withdrawn) the Accountant of Court must refer the objection to the court and the objector must find caution for the expenses of the reference.

(7) (7)If no person mentioned in paragraph (c) of subsection (2) objects to the factory estate being so distributed (or any such objection is withdrawn), the Accountant of Court is to record that fact and may direct the judicial factor to distribute the estate in accordance with the proposals mentioned in that paragraph.

(8) (8)On the factory estate being distributed, to the satisfaction of the Accountant of Court, in response to a direction under subsection (7), the Accountant of Court may recall the judicial factor’s appointment and grant the judicial factor a certificate of recall.
(9) Subsections (3) to (8) are subject to subsection (10). 

(10) (10)If, having considered a document prepared by virtue of subsection (2), the Accountant of Court considers or suspects that there has been misconduct or failure on the part of the judicial factor, the Accountant of Court must take no further action by virtue of this section but instead take action under section 49.

(11) (11)This section is without prejudice—

(a) to any right, under this Part, to petition the court to recall the judicial factor’s appointment, and

(b) to the powers of the court in relation to any such petition.

(12) In subsection (11), “the court” means either—

(a) the court which appointed the judicial factor, or

(b) the Court of Session.

36 Recall other than by virtue of petition: registration[j064.doc]
(1) This section applies where a judicial factor’s appointment is recalled under section 34 or  35.

(2) The Accountant of Court must—

(a) as soon as reasonably practicable, and

(b) in any event within 7 days after granting a certificate of recall in respect of that appointment,
register in the Register of Inhibitions a certified copy of that document.

37 Discharge following recall other than by virtue of petition[j071.doc]
(1) This section applies where a certificate of recall has been granted under section 34(5) or  35(8).

(2) The person whose appointment has been recalled may apply to the Accountant of Court to be granted a certificate of discharge.
(3) The Accountant of Court may grant the certificate of discharge unless the Accountant of Court has, since granting the certificate of recall, come to consider or suspect that there was misconduct or failure on the part of the person as judicial factor, in which case action is instead to be taken under section 49. 
38 38Petition for recall of judicial factor’s appointment and for discharge where purpose of appointment fulfilled or no longer exists etc.[j019.doc]
(1) (1)This section applies where—

(a) (a)the purpose for which a judicial factor was appointed—

(i) is fulfilled, or

(ii) no longer exists,
(b) (b)agreement cannot be obtained under paragraph (b) of section 22
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(3), or

(c) (c)agreement cannot be obtained under paragraph (b) of section 32.

(2) (2)Where the application of this section is by virtue of—

(a) subsection (1)
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(a)—

(i) (i)the judicial factor may petition the court to recall the judicial factor’s appointment and for the judicial factor’s discharge, or
(ii) any person who the court is satisfied has an interest in the matter may petition the court to recall the judicial factor’s appointment and the judicial factor may apply by motion for the court, if it grants the petition, also to grant the judicial factor’s discharge, or

(b) (b)subsection (1)
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(b) or (c), the judicial factor must petition the court—

(i) to recall the judicial factor’s appointment, and

(ii) for the judicial factor’s discharge on the basis of the scheme formulated under paragraph (a) of section 22
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(3) or as the case may be under paragraph (a) of section 32.

(3) In the case of a petition under subsection (2)
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(b), the court, after hearing any person who it is satisfied has an interest in the petition, may if it recalls the judicial factor’s appointment grant discharge—

(a) as craved, or

(b) on the basis of the scheme formulated under—

(i) paragraph (a) of section 22
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(3), or

(ii) paragraph (a) of section 32,

but with such modifications to the scheme in question as that court thinks fit to make.

(4) Where a petition under subsection (2) (the “initial petition”) is refused, the petitioner may not lodge a further petition under that subsection until a period of at least 3 months has elapsed after the date on which the interlocutor refusing the initial petition is granted.
(5) (5)In this section and in sections 39 to 43, “the court” means either—

(a) the court which appointed the judicial factor, or

(b) the Court of Session.

39 39Recall and discharge in relation to part only of the factory estate[j024.doc]
(1)  This section applies where the purpose for which a judicial factor was appointed—

(a) is fulfilled, or

(b) no longer exists,
in relation to part (“part A”) of the factory estate but subsists in relation to the remainder (“part B”) of that estate.

(2) (2)The judicial factor may petition the court, in relation to part A but not in relation to part B—

(a) to recall the judicial factor’s appointment, and

(b) for the judicial factor’s discharge.

40 40Duty of Accountant of Court to apply for appointment of replacement where judicial factor has died undischarged etc.[j031.doc] 

(1) (1)This section applies where a judicial factor (in this section referred to as “JF”)—

(a) has died undischarged but no petition has been lodged by any person for a judicial factor to be appointed in place of JF, or
(b) though undischarged, has ceased for whatever reason to perform the duties of a judicial factor but no petition has been lodged by any person for a judicial factor to be appointed in place of JF.
(2) (2)If the Accountant of Court is of the opinion that the purpose for which JF was appointed still exists, it is the duty of the Accountant of Court to petition the court, under section 1
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(1), for a judicial factor to be appointed in place of JF.

(3) (3)A judicial factor appointed by virtue of subsection (2) must—

(a) (a)prepare for the Accountant of Court a report as to the condition for the time being of the factory estate and as to such circumstances as may be relevant to that estate and its condition (being a report sent by such means and in such form as may be agreed with the Accountant of Court or as may be required by rules of court),

(b) (b)include in the report a note of any claim which might be pursued on behalf of the factory estate against JF (or against a cautioner or representative of JF), and

(c) (provided both that the Accountant of Court is satisfied with the report prepared by virtue of paragraph (a) and that any claim noted by virtue of paragraph (b) has been pursued) petition the court under section 41
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(2)—

(i) to recall JF’s appointment, and

(ii) for JF’s discharge.

(4) The expenses of any petition lodged (whether or not by the Accountant of Court) by reason of JF—

(a) having died undischarged, or

(b) though undischarged, having ceased to perform the duties of a judicial factor,

are to be met from the factory estate.
41 41Other petitions for recall and discharge[j020.doc]
(1) In this section—

(a) subsection (2) applies where, in circumstances other than those mentioned in section 38
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(1),  a judicial factor wishes to resign, and
(b) subsection (3) applies where, in such other circumstances, some person other than the judicial factor, being a person who the court is satisfied has an interest, seeks to have the judicial factor’s appointment recalled.
(2) The judicial factor(2) may petition the court—

(a) to recall the judicial factor’s appointment, and

(b) (b)for the judicial factor’s discharge.

(3) (3)The person may petition the court to recall the judicial factor’s appointment and the judicial factor may apply by motion for the court, if it grants the petition, also to grant the judicial factor’s discharge.

(4) A petition under subsection (2) or (3) is to (4)include a crave for the appointment of a judicial factor on the factory estate in place of the judicial factor whose appointment is to be recalled.

(5) A petition under subsection (2) or (3) is not to be granted until the certified copy of an interlocutor containing an order for the appointment of a judicial factor on the factory estate in place of the judicial factor whose appointment has been recalled has been issued to that new judicial factor by the sheriff clerk or as the case may be by a clerk of session.

42 Inventory and balance sheet where judicial factor appointed by virtue of section 41
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(4)[j022.doc]
(1) (1)Where a judicial factor is appointed by virtue of section 41
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(4), the final inventory and balance sheet of the judicial factor replaced constitute the opening inventory and balance sheet of the appointee.

(2) But—

(a) subsection (1) is subject to any amendment consequent upon pursuing a claim such as is mentioned in section 40

 REF \h draftAF_18 \* MERGEFORMAT 
(3)
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(b), and
(b) if, in consequence of the judicial factor replaced having been replaced undischarged, there is no closing balance sheet, the opening balance sheet of the appointee is to be such as is agreed between the appointee and the Accountant of Court.
43 43Further provision as regards petition for recall and discharge[j021.doc]
(1) (1)The petitioner must intimate any petition under section 38
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(2), 39
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(2)or 41
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(2) or (3) to—

(a) (a)the Accountant of Court, and
(b) any other person to whom the court considers intimation should be made.

(2) (2)On receiving intimation under subsection (1)

 REF \h draftAC_13 \* MERGEFORMAT 
(a), the Accountant of Court must examine the judicial factor’s accounts and present a report in that regard to the court.

(3) Neither recall nor discharge is to be granted by virtue of section 38, 39 or 41 without the court having received and considered a report under subsection (2) and made such further inquiry (if any) as it considers necessary.

44 Recall by virtue of petition: registration[j023.doc]
(1) This section applies where a judicial factor’s appointment is recalled by virtue of a petition.

(2) A certified copy of the interlocutor containing the order recalling the appointment must be registered in the Register of Inhibitions by the sheriff clerk, or as the case may be by a clerk of session—
(a) as soon as reasonably practicable, and

(b) in any event within 7 days after that interlocutor is pronounced.
45 Ending of judicial factor’s accountability on discharge[j062.doc]
On—

(a) an interlocutor containing an order for discharge of a judicial factor being issued by the sheriff clerk or as the case may be by a clerk of session (whether in relation to the entire factory estate or to part only of that estate), or

(b) a certificate of discharge being granted to a judicial factor,
the judicial factor’s accountability for acts and omissions in the judicial factor’s capacity as judicial factor in relation to that estate, or as the case may be in relation to that part, ends except if and in so far as the judicial factor has incurred criminal liability in the course of managing, administering or protecting the estate.

Part 6
Accountant of Court
46 Accountant of Court and Depute Accountant of Court[j026.doc]
(1) The Accountant of Court must be an individual, knowledgeable in matters of law and accounting as must any Depute Accountant of Court.

(2) A Depute Accountant of Court (if any is appointed) is to carry out the functions of the Accountant of Court at any time when the Accountant of Court is unable to do so.

(3) Subject to the provisions of any other enactment, the Accountant of Court is not to hold any other office.

(4) The sole remuneration of the Accountant of Court is to be of such amount as the Scottish Court Service may determine.

(5) But the Accountant of Court is to charge a fee for anything done by that officer in connection with that officer’s functions under this Act.

(6) Any such fee, and any sum received by the Accountant of Court other than as remuneration, is to be paid over and accounted for in such manner as the Scottish Court Service may direct.

47 Functions of Accountant of Court: general[j027.doc]
(2)The Accountant of Court is—

(a) to supervise the performance by judicial factors of the functions conferred on them by this or any other enactment or by any rule of law, and

(b) to ensure that they duly observe such legal requirements and guidance as affect that performance.
48 48Power of Accountant of Court to instruct judicial factor[j034.doc]
The Accountant of Court may instruct a judicial factor as to the manner in which that person is to carry out the functions of judicial factor.

49 49Misconduct or failure of judicial factor[j035.doc]
(1) Subsection (2) applies where (1)the Accountant of Court has reason to believe that a judicial factor—

(a) has engaged, or is engaging, in misconduct,

(b) has failed, or is failing, to discharge certain duties, or
(c) has failed, or is failing, to comply with an instruction given under section 48, 

(2) (2)The Accountant of Court is to make such inquiries into the matter as that officer considers appropriate and is to seek comments and representations from the judicial factor as respects the matter.

(3) (3)Any other person who has reason to believe that a judicial factor—

(a) has engaged, or is engaging, in misconduct, or

(b) has failed, or is failing, to discharge certain duties,

may so inform the Accountant of Court.

(4) (4)On receiving information under subsection (3), the Accountant of Court is to make such inquiries into the matter as that officer considers appropriate and is to seek comments and representations from the judicial factor as respects the matter.

(5) (5)Subsection (6) applies where, having duly made inquiries under subsection (2) or (4), the Accountant of Court concludes that there has been misconduct or failure on the part of a judicial factor,

(6) (6)The Accountant of Court may, if it appears to that officer appropriate to do so, report the misconduct or failure to the court which appointed the judicial factor.

(7) If the court receives a report under subsection (6), it is to give the judicial factor an opportunity to make representations and to be heard before it disposes of the matter.

(8) (8)The court may dispose of the matter in whatever manner it considers appropriate.

(9) A determination of the court under subsection (8) is final and is conclusive against both the Accountant of Court and the judicial factor.
(10) But any such determination is without prejudice to any right which a person may have in respect of any loss consequent upon the judicial factor’s—

(a) misconduct,
(b) failure to discharge a duty, or

(c) failure to comply with an instruction under section 48.

(11) And subsections (1) to (8) are without prejudice to any right, under Part 5, to petition the court to recall the judicial factor’s appointment and to the powers of the court in relation to any such petition.

50 Power of Accountant of Court to require information[j036.doc]
(1) The Accountant of Court may by written notice require any—

(a) judicial factor,

(b) public body,

(c) other body corporate,

(d) unincorporated association, or
(e) individual,

to provide such information as is specified in the notice (being information which the Accountant of Court considers relevant to the Accountant of Court’s functions under this Act).

(2) It is the duty of the judicial factor, body, association or individual to comply with the notice without delay.    
51 51Audit by Accountant of Court[j029.doc]
(1) On receipt, by virtue of this Act, of accounts prepared by a judicial factor the Accountant of Court (in this section referred to as “AC”) is, after considering such further information as AC considers it appropriate to obtain, to audit the accounts.
(2) (2)AC may, if AC considers it necessary or expedient to do so, remit the accounts for auditing to such duly qualified persons as AC may select.

(3) But all such audits are to be supervised by AC and AC is responsible for their correctness.

(4) (4)When the audit is completed, AC is to set out its results in the form of a report.
(5) (5)On completing that report AC is (5)to send a copy of it to the judicial factor(5).
(6) If in the course of the audit AC (or as the case may be a person to whom the accounts have been remitted), has made any correction to the accounts then AC (or that person), on being required to do so by the judicial factor, must explain the correction and the reason for making it.

(7) (7)Persons to whom accounts are remitted by virtue of subsection (2) are to be remunerated for their services in the audit.

(8) Amounts payable by virtue of subsection (7) are to be met from the factory estate.

52 Further provision as regards 52audit and report under section 51
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(4)[j033.doc]
The audit and report of the Accountant of Court under section 51 are conclusive against the judicial factor to whom they relate except that the judicial factor may lodge a written objection to the report with the Accountant of Court.
53 Annual report[j059.doc]
(1) The Accountant of Court must make an annual report to the Court of Session.

(2) The report is to contain both—

(a) such particulars as the Accountant of Court thinks fit, and

(b) such particulars as may be prescribed by rules of court.

(3) The report is to relate to all factories which at any time subsist during the year in question (irrespective of whether they came into being before or after the coming into force of this section).
54 Inspection of certain records held by the Accountant of Court[j032.doc]
(1) The inventory, management plan, annual accounts and audit report relating to a particular judicial factory and kept by the Accountant of Court (1)are open to inspection, by any person who may be entitled to the factory estate, on cause shown and on payment of a fee.

(2) (2)Copies of any such records or papers, attested by the Accountant of Court, are to have the same authority as the originals and are to be provided to any person—

(a) requiring them, and

(b) who may be entitled to the factory estate,

on cause shown and on payment of a fee.

55 Accountant of Court as custodier[j063.doc]
The Accountant of Court is sole custodier of all—

(a) consignations in any process,

(b) bank deposit receipts and other vouchers for sums of money deposited by virtue of this Act or under the authority of the Court of Session,

(c) judicial bonds of caution, and other judicial bonds, granted by virtue of this Act or under such authority, and

(d) other documents entrusted to the Accountant of Court whether or not by virtue of this Act.
Part 7
Miscellaneous and General

Miscellaneous
56 56Remuneration and reimbursement of judicial factors and interim judicial factors[j013.doc]
(1) (1)Rules of court are to provide—

(a) (a)for the remuneration of judicial factors and interim judicial factors—

(i) at a rate fixed, having regard to market rates, and

(ii) at such frequency as is determined,

by the Accountant of Court, and

(b) for the reimbursement of outlays reasonably incurred by a judicial factor.
(2) Different rates or frequencies may be fixed by virtue of subsection (1)
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(a)—

(a) for judicial factors and interim judicial factors,

(b) for different kinds of work, and

(c) for different circumstances.

(3) The Accountant of Court must review at least annually the rates so fixed and the rules of court are to be varied in so far as is necessary to take account of each review.

(4) (4)A judicial factor (in this section referred to as “JF”) or interim judicial factor (in this section referred to as “IJF”) may appeal to the court which appointed JF (or IJF) in respect of (either or both)—

(a) the amounts paid to JF (or as the case may be IJF) by way of remuneration,

(b) the frequency with which such payments are being made.

(5) The decision of the court in an appeal to it under subsection (4) is final.

57 Diversity of judgment or practice[j030.doc]
(1) This section applies where it appears to the Accountant of Court that—

(a) there is a diversity of judgment or practice in proceedings in judicial factories in the sheriff courts, and

(b) it is important to put an end to that diversity. 

(2) It is the duty of the Accountant of Court to report the matter to the First Division of the Court of Session, specifying the proceedings in which the diversity has appeared and asking for a rule to be laid down to secure uniformity of judgment and practice in such proceedings.

(3) The First Division is to consider the report and is, if it thinks fit, to lay down a rule accordingly.

58 Prescription of obligations[j038.doc]
(1) Subject to subsection (2), obligations due to or by a factory estate prescribe in the ordinary way; that is to say as if there had been no appointment of a judicial factor on the estate.

(2) (2)Obligations due by a judicial factor to the factory estate are imprescriptible during the course of the judicial factory.

59 Accumulation of principal and interest on accounts and deposits[j061.doc]
(1) (1)A bank or other institution with which money is deposited (whether on deposit receipt, on current account or otherwise)—

(a) by a judicial factor in that person’s capacity as judicial factor, or

(b) under the authority of any court in Scotland,

must once at least in every year accumulate the interest with the principal sum so that, after the accumulation, both bear interest together as principal.

(2) A bank or other institution which fails to comply with subsection (1) is liable to account as if the money deposited had been so accumulated.

60 Competence of appointing a curator bonis[j070.doc]
In any proceedings begun after the coming into force of this section it is not competent to appoint a curator bonis to any person.
General

61 The expression “judicial factor”[j065.doc]
For the purposes of this Act, a “judicial factor” is a person appointed as such by a court (whether under an enactment or a rule of law) to hold, manage, administer or protect property.

62 62Modification of enactments[j008.doc]
Schedule 2 makes provision for the modification of enactments.

63 63Repeals[j003.doc]
The enactments mentioned in schedule 3 are repealed to the extent shown.

64 Commencement[j046.doc]
(1) This section and section 65 come into force on the day after Royal Assent.

(2) The other provisions of this Act come into force on such day as the Scottish Ministers may by order appoint. 

65 65Short title[j000.doc]
The short title of this Act is the Judicial Factors etc. (Scotland) Act 2013.

1

Schedule 1
(introduced by section 11
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(2))

Interpretation of section  11
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(1)[j047S.doc]
1 Without prejudice—

(a) to the generality of section 11(1), and

(b) to section 13
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(1)
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(b),

the powers mentioned in section 11
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(1) include powers to take any of the measures mentioned in paragraph 2.

2 2(1)
To take possession of, collect and ingather the property of the factory estate.

(2) On behalf of the factory estate—

(a) to bring or defend any action,

(b) to make any application to the court, or

(c) to engage in any other legal proceedings.

(3) To carry out works.

(4) To grant any deed necessary for carrying into effect a power vested in the judicial factor.

(5) To carry on—

(a) the business (if any) of the factory estate, or

(b) any part of that business.

(6) To enter into, or take over, a contract.

(7) To pay a debt due by the estate without requiring the creditor to constitute the debt, provided that the judicial factor is satisfied that the debt is a proper debt of the factory estate.

(8) To employ, or dismiss from employment, any person.

(9) (9)To appoint an agent to carry out business which the judicial factor does not have the competence to carry out.

(10) To remunerate any person appointed under sub-paragraph (9).

(11) To sell the factory estate, or any part of the factory estate, (whether heritable or moveable).
(12) To grant, vary or accept the surrender of a lease or tenancy of any duration of the heritable factory estate or of any part of the heritable estate.
(13) To remove a tenant.
(14) To take a lease or tenancy of any duration of any property if it is a lease or tenancy required for the business of the estate.
(15) (15)To make any kind of investment of the factory estate, including an investment in heritable property.
(16) To appoint a person as the judicial factor’s nominee, to exercise the judicial factor’s power of investment under sub-paragraph (15).
(17) To authorise an agent to exercise any of the judicial factor’s investment management functions at the agent’s discretion. 

(18) To exchange any part of the heritable factory estate for heritable estate of a like, or greater, value.
(19) To acquire heritable property. 

(20) To borrow money on the security of the factory estate or of any part of the factory estate (whether heritable or moveable).
(21) On behalf of the factory estate, to draw, accept, make or endorse any bill of exchange or promissory note.
(22) To refer to arbitration a question affecting the factory estate.
(23) To formulate and propose a scheme for division of the factory estate.
(24) To petition the court for (either or both)—

(a) authority to act at variance with the purposes of the judicial factory,

(b) a variation of the judicial factor’s powers.

(25) To concur, in respect of any securities of a company which are comprised in the factory estate and in like manner as if the judicial factor was entitled to the securities beneficially, in any scheme or arrangement for—

(a) the reconstruction of the company,

(b) the sale of the property and undertaking of the company, or any part of that property and undertaking, to another company,

(c) the acquisition of the securities of the company, or of control of those securities, by another company,

(d) the amalgamation of the company with another company, or
(e) the release, modification or variation of any rights, privileges or liabilities attached to the securities or to any of the securities.
(26) To accept any securities of the reconstructed, purchasing or new company in lieu of, or in exchange for, all or any of the original securities.
(27) To retain any such securities for any period for which the judicial factor could properly have retained the original securities.
(28) (28)To such extent as the judicial factor thinks fit—

(a) to exercise any conditional or preferential right to subscribe for any securities in a company,

(b) to apply capital of the factory estate in payment of the consideration for such subscription,

(c) to retain the securities for any period for which the judicial factor has power to retain the holding in respect of which the right to subscribe was offered (but subject to any conditions subject to which the judicial factor has that power),

(d) to renounce any such conditional or preferential right, or
(e) (e)to assign to any person, for the best consideration that reasonably can be obtained the benefit of, or title to, any such conditional or preferential right.

3 “Person” in paragraph 2
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(28)
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(e) includes a beneficiary of the factory estate.
2Schedule 2
(introduced by section 62)

Modification of enactments[j007S.doc]
Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp3)

1 In section 168(2)(a) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (inhibition effective against judicial factor), for the words “11A of the Judicial Factors (Scotland) Act 1889 (c.39)” there is substituted “[  ] of the Judicial Factors (Scotland) Act 2013 (asp00)”.
3Schedule 3
(introduced by section 63)

Repeals[j004S.doc]
	
	Enactment
	Extent of repeal

	15
20

	Judicial Factors Act 1849 (c.51)

Titles to Land Consolidation (Scotland) Act 1868 (c.101)

Judicial Factors (Scotland) Act 1880 (c.4)

Judicial Factors (Scotland) Act 1889 (c.39)

Trusts (Scotland) Act 1921 (c.58)

Administration of Justice (Scotland) Act 1933 (c.41)

Conveyancing Amendment (Scotland) Act 1938 (c.24)
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