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NOTES 

1. In wri t ing a la te r  Repor t  on th is  subjec t  wi th  

recommendat ions  f o r  re form,  t h e  Commission may find i t  helpful  

t o  r e fe r  t o  and a t t r i b u t e  comments  submit ted  in response t o  t h i s  

Discussion Paper.  Any request  f rom respondents  t o  t r e a t  all, o r  

par t ,  of t he i r  repl ies  in confidence will, of course,  be  respec ted ,  

bu t  if no r eques t  fo r  confidentiality is made, t h e  Commission will 

a s sume  t h a t  c o m m e n t s  on t h e  Discussion paper c a n  be used in th i s  

way. 

2. Fur the r  copies of this  Discussion Pape r  c a n  be obta ined  

f r e e  of charge,  f r o m  t h e  above address. 
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ABOLITIOh; O F  THE FEUDAL SYSTEM 


PART I 


INTRODUCTIOK 

Purpose  of Discussion Paper  

1.1 The purpose of this  Discussion P a p e r  is to seek c o m m e n t s  on 

t h e  formulat ion of a new sys tem of land t enu re  i n  Scotland to 

rep lace  t h e  existing feudal  sys t em and on ways of e f f ec t ing  a 

t rans i t ion  t o  t h e  new system. b e  also make  seve ra l  proposals in  

r e l a t ion  t o  ma t t e r s  arising f rom our  review of t h e  feudal  system. 

1.2 This paper is t h e  second in a se r i e s  of pape r s  t o  be issued by 

t h e  Commission on t h e  subjec t  of proper ty  law. Our  paper on t h e  

l a w  of t h e  tenement1  was  published recent ly  and we  a r e  in t h e  

cour se  of preparing a third paper covering t h e  topic  of long 

residential  leases which we  hope t o  publish shortly. The  gene ra l  

t o p i c  of property law is included in our Four th  P rogramme of Law 

R e f o r m2. 

'1.3 Since t h e  Halliday C o m m i t t e e  repor ted  in 1966, major  

legislation has effect ively swept  away  many e l emen t s  of t h e  

super ior  and vassal relationship which is the  e s sen t i a l  foundation 

of  t h e  feudal system. The  introduction of legislat ion prevent ing  

t h e  imposition of new feu  dut ies  and designed t o  phase o u t  t h e  

major i ty  of feu dut ies  being paid h a s  had f a r  reaching e f f ec t s .  

With t h e  prohibition of t h e  crea t ion  of new feu  dut ies  a n d  t h e  

voluntary and compulsory redemption of exist ing a l loca ted  f eu  

dut ies ,  t he  majority of f e u  dut ies  have  now been redeemed.  T h e  

feu dut ies  which remain a r e  o f t en  t o o  sma l l  t o  m e r i t  t h e  expense  

o f  col lect ion and in many cases t h e  ident i t ies  of cu r ren t  super iors  
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and vassals (o therwise  known as "feuars") a r e  unknown t o  e a c h  

o ther .  This ' causes  significant pract ical  diff icul t ies  for  o ther  

consequences of t h e  feudal  relationship, since t h e  relationship 

be tween  vassal and superior is not extinguished mere ly  by t h e  

redempt ion  of feu  duty. Fo r  example, t h e  vassal may require t o  

seek t h e  superior 's consent  t o  vary a burden cons t i tu ted  in his 

t i t l e  and  this  may be diff icul t  if he cannot  t r a c e  t h e  superior. 

Bo th  t h e  White Paper  of 1969' and t h e  Green Pape r  of 1972 

published by successive Governments, contained a commi tmen t  t o  

abolish t h e  feudal  sys tem in Scotland. This paper discusses how 

t h a t  aboli t ion might  best be achieved and t h e  sys t em which might 

be introduced in i t s  place. As well a s  comments  on t h e  proposals 

and  options outlined in this  paper, we would welcome any 

suggest ions f r o m  consultees as t o  other  topics re la t ing  t o  property 

law which we  should consider. W e  gratefully a c ~ n o w l e d g e  the  

help we have received f rom t h e  individuals, organisat ions and 

o t h e r s  listed in Appendix IV t o  this paper. The  information and 

o t h e r  ass i s tance  which they  provided proved invaluable in t h e  

prepara t ion  of th is  Paper. 

Out l ine  of Commission's proposals 

1.4 In this  paper we  provisionally propose tha t  t h e  exist ing feudal  

s y s t e m  of land tenure  in Scotland be replaced by a sys tem of 

absolu te  ownership. All f eu  duties  will fal l  t o  be redeemed on a 

d a y  to be appointed, subjec t  t o  provision being made for  payment 

by ins ta lments  over a maximum period of 5 yea r s  a f t e r  t h e  

appoin ted  day in t h e  case of redemption monies due  in respec t  of 

f e u  dut ies  of over  E20 per  annum. Redemption sums  will be 

C m n d  4099 Land Tenure in Scotland - A Plan fo r  Reform. 

Land Tenure Reform in Scotland. 



ca lcula ted  in accordance with the  exist ing provisions.1 be 

provisionally propose t h a t  all existing ground annuals  and paymen t s  

in r e s p e c t  of  standard charge and s t ipend should a lso  be  

compulsori ly redeemed in t h e  same  way as f eu  duties. A f t e r  t h e  

appointed day, in t he  case  of feu  dut ies  which have not  been 

redeemed,  t h e r e  will be only a personal obligation on t h e  p a r t  of 

t h e  f o r m e r  feuar  t o  pay the  redemption sum t o  the  f o r m e r  

superior. Similar obligations would a r i s e  in t h e  case of o the r  

payments  falling t o  be redeemed. R e  do  not  propose t h a t  t h e r e  

should be secur i ty  over t h e  land in r e spec t  o f  such payments.  

1 .  F r o m  the  appointed day, t h e  feudal  relationship be tween  

superior  and vassal will cease  t o  exist.  W e  of fer  a l t e rna t ive  

approaches  fo r  a neu. sys tem of land t e n u r e  for  considerat ion by 

consultees. Our f i r s t  option is derived f r o m  considerat ion of t h e  

previous approaches which might be adop ted  t o  a new s y s t e m  

( these  approaches  a r e  discussed in P a r t  I1 of this  Paper). Under 

t h i s  option ("option lt1),2 former  superiors ,  unless o the r  wise 

qualified under t h e  new system, will lose t h e i r  existing r igh t s  t o  

en fo rce  r e a l  burdens a s  will disponers who have c r e a t e d  r ea l  

burdens in  dispositions and also CO-feuars and CO-disponees who 
3 

may at present  benefit  f rom a -ius quaes i tum t e r t i o  . I t  is not 

proposed t h a t  there  be any compensat ion fo r  t he  loss of such  

en fo rcemen t  rights. Real burdens in ex i s t ence  at t h e  appointed 

day will automatical ly be "converted" into a new ca t egory  of 

burden o r  obligation t o  be called "land conditions" enforceable  at 

t h e  ins tance  of a new ca tegory  of qualified proprietors .  In 

A t  t h e  d a t e  of publication of this  paper, t h e  multiplier t o  be 
applied t o  feu duty for  t h e  purpose of ca lcula t ing  t h e  redempt ion  
f igure  is approximately 10 t imes  the  annual  f e u  duty. -
L 

Proposition 6(il. 

A ius quaesi tum t e r t i o  is a r ight  enjoyed by a third p a r t y  to 
e n f o r c e  burdens and restr ict ions c rea ted  in a c o n t r a c t  t o  which h e  
is not  a party. A superior or disponer may c r e a t e  such r igh t s  
expressly o r  by implication when imposing ident ica l  burdens on 
seve ra l  vassals  or  disponees - as in  a modern housing development  
where  pa r t i e s  a r e  a l l  bound by a deed of conditions. 



addition, a f t e r  t h e  appointed day new land conditions may be  

crea ted .  

1.6 Under option l, a land condition may be enforced  by a 

qualified proprietor. "Qualification" will depend on t h e  proximity 

of t h e  enforc ing  proprietor 's land t o  t h e  burdened land and t h e  

enforc ing  proprietor 's  ability t o  demonst ra te  t h a t  fa i lure  t o  comply 

wi th  a land condition is or  would be de t r imen ta l  t o  t h e  enforcing 

proprietor 's  i n t e re s t  in his own land. A burdened proprietor  will 

have  t o  s e e k  t h e  consent of a l l  neighbouring qualif ied proprietors 

t o  any  proposed variation o r  discharge of a land condition or, 

a l te rna t ive ly ,  h e  may apply t o  t he  Lands Tribunal for  a n  order  t o  

th is  e f f ec t .  

1.7 Under t h e  second, less radical a l te rna t ive  ("option 2") 
l , which 

we prefer ,  while t h e  r ights  of superiors would cease t o  exist  at 

t h e  appointed day, t h e  person who was superior at t h a t  d a t e  woula 

be deemed  to have t h e  enforcement r ights  of a disponer in 

re la t ion  t o  t h e  enforcement  of existing r e a l  burdens. For t h e  

fu ture ,  r e a l  burdens could be crea ted  only ~y way of disposition. 

Existing r ights  of iura quaesi ta  te r t i i s  enjoyed by CO-feuars and 

CO-disponees would continue t o  be enforceable  and  existing 

disponers'  r ights  would be unaffected. Under t h i s  option, r ights  t o  

en fo rce  would depend on t h e  establ ishment of both  t i t l e  and 

in t e re s t  on t h e  pa r t  of t h e  disponer and t h e  te r t i i .  Variation and 

discharge of r ea l  burdens would be e f f ec t ed  according  t o  existing 

pract ice.  

1.8 I t  i s  envisaged tha t ,  in addition t o  making orders  varying o r  

discharging r ea l  burdens or  land conditions, t h e  Lands Tribunal 

would b e  given t h e  power, where breaches have  occurred,  t o  make  

Proposition 6tiil. 



enfo rcemen t  orders  and award compensat ion where appropriate .  

The  Tribunal  would also have authori ty t o  dec lare  real  burdens o r  

land condit ions t o  be obsolete on applicat ion by e i ther  a burdened 

proprietor  o r  t h e  Keeper of t h e  Regis te rs  of Scotland ( refer red  t o  

in th is  paper  as "the Keeper"). 

1.9 Where r ea l  burdens have been c r e a t e d  prior t o  t he  appoin ted  

day  by bodies set up for  charitable, religious or  o ther  public 

purposes who would not otherwise be qualified proprietors  f o r  t h e  

purpose of  enforc ing  land conditions, w e  have  considered whether ,  

in re la t ion  t o  option 1, such bodies should have l imited preserved  

personal r ights  of enforcement. W e  have in mind, in this  

connection,  such restr ict ions on the  use of premises as, f o r  

example,  where  a religious body prohibits t h e  sa l e  of exc isable  

liquor or  where l imitat ions a r e  imposed on t h e  use  of 'a  his tor ic  

building. Such r ights  could be res t r ic ted  t o  such conditions which 

were  imposed prior t o  t he  appointed day  as a consequence of t h e  

const i tut ion,  n a t u r e  or s ta tu tory  author i ty  of such bodies and  

would not  be exerciseable in t he  case of land conditions c r e a t e d  

a f t e r  t h e  appointed day. On balance, we  do  not favour  t h e  

c rea t ion  of  a privileged c lass  of persons with personal en fo rcemen t  

rights. Under option 2 w e  consider t h a t  no special  provisions f o r  

such  bodies a r e  needed. The rules in re la t ion  t o  r ights  of pre-

ernption, reversion and redemption have recent ly  been considered 

by parl iament . '  U.e have not proposed any  radical  changes in t h e  

exerc ise  of t hese  r ights  but a r e  willing t o  consider t h e  top ic  

fur ther  in light of pioblems encountered by consul tees  which a r e  

brought  t o  our at tent ion.  N e  also seek c o m m e n t s  on t h e  exe rc i se  

of t h e s e  r igh t s  generally f o r  fur ther  consideration, if appropriate .  

Land Tenure  Reform (Scotland) Act 1974 s 12 and  s 13. 



1.10 In Appendix I t o  this  paper, we l is t  commonly occurring rea l  

burdens and reservations. Virtually a l l  of t hese  burdens and 

reservat ions a r e  intended e i ther  t o  preserve a m e n i t y  or  t o  regulate 

liability for  common par ts  and services. We have, accordingly, 

informally categorised the  burdens and reservat ions listed as 

"amenityll or  "service" burdens. In t h e  case of ameni ty  burdens, 

w e  take t h e  view t h a t  under t he  feudal  sys tem,  such burdens a r e  

only likely t o  be successfully enforced where t h e  person taking t h e  

en fo rcemen t  ac t ion  has  t h e  necessary t i t l e  and c a n  establish his 

interest .  I n t e re s t  is generally held t o  ex i s t  only where the re  is an  

e l emen t  of neighbourhood. W e  take t h e  view tha t ,  in practice, 

ne i ther  of t h e  two  options we have outl ined above  would lead t o  

proprietors, o t h e r  than those in t he  i m m e d i a t e  neighbourhood of 

t h e  burdened subjects, being qualified t o  enforce  amenity 

conditions. 

1.1 1 The foregoing provisional proposals a r e  discussed at length in 

P a r t s  111 and IV of this  paper. P a r t  V dea l s  with various 

miscellaneous issues and P a r t  V1 conta ins  a summary of our 

provisional proposals. 

1.12 In P a r t  I1 of this Paper we out l ine  t h e  history of the  

present  proposals for  re form since t h e  Halliday Commi t t ee  

repor ted  in 1966. In the  following paragraphs  we  consider t he  

background t o  t h e  appointment of t h a t  Commit tee .  



History of t h e  feudal  sys tem 

1.13 I t  h a s  been  suggested tha t  feudalism a s  it is presently 

understood c a m e  t o  Scotland f rom t h e  Cont inent  via England 

following t h e  hiorman Conquest.  European feudal  sys t ems  of land 

tenure  developed on  t h e  premise  t h a t  t h e  king owned a l l  t h e  land  

within his dominion and could grant  t h e  use of i t  t o  o the r s  in 

return for  mil i tary o r  o ther  services. Poli t ical  and religious 

upheavals i n  Scot land  during t h e  15th  and 1 6 t h  centur ies  leci t o  

the  disposal of  la rge  t r a c t s  of land previously held by the  Crown 

and t h e  Church. A t  t h e  s a m e  t i m e  t h e r e  was  a genera l  lessening 

of t radi t ional  feudal  loyalties, and t h e  feudal  sys t em developed 

from one based ent i re ly  on obligations of service,  in re turn  for  a 

grant  of land, through a period when i t  was used primarily f o r  t h e  

regulation of local  government through t h e  adminis t ra t ion  of 

baronies, to t h e  sys tem which was prevalent  in  Scotland by t h e  

end of t h e  1 8 t h  century.  A t  t h a t  t i m e  most  land in Scotland was  

the  subject  of feudal  tenure  but  t h a t  t enu re  was  s o  modified and 

adapted t h a t ,  unlike i t s  European counterparts ,  i t  survived beyond 

the  19th  c e n t u r y  and formed t h e  basis f o r  t h e  sys t em a s  we  know 

i t  today. 

1.14 One reason which is put  forward for  t h e  f a c t  t h a t  t h e  

Scott ish feudal  system, u n l i ~ e  i t s  European counterpar t s ,  survived, 

is tha t ,  by t h e  end of t h e  19th century,  when most  European 

feudal  sys t ems  had broken down and had been replaced  oy sys t ems  

of absolute ownership, t h e  Scott ish feudal  sys t em had evolved t o  

the  ex ten t  t h a t  t h e  normal feudal  g ran t  of lana benef i ted  t h e  

vassal, who obtained a secu re  tenure,  as much as i t  benefi ted t h e  

superior who derived, in t h e  short  t e r m  at least ,  a higher i ncome  

f rom land t h a n  he  might have received by way of rent. The  



Scot t i sh  sys tem,  purged of i t s  most  oppressive casualties1 such a s  

wardship and relief, opera ted  principally as a source of revenue 

f o r  superiors  and in many cases as a method of effect ing 

envi ronmenta l  improvement and control. 

1.15 T h e  Ti t les  t o  Land Consolidation (Scotland) Ac t  1868, the  

Conveyancing (Scotland) A c t  1874 and  t h e  Conveyancing (Scotland) 
2A c t  1924 represented a major modernisat ion of  t he  conveyancing 

s y s t e m  in Scotland. These  A c t s  consolidated existing pract ices 

a n d  simplified procedures. Between 1924 and 1970 the re  were 

seve ra l  smal l  but  important  r e fo rms  but  t h e  most  recent  radical 

r e f o r m  of conveyancing p rac t i ce  and t h e  sys tem within which i t  

o p e r a t e s  did not s t a r t  until  1970 wi th  t h e  Conveyancing and 

Feudal  Re fo rm (Scotland) A c t  1970.3 

1.16 In 1963 t he  report  of t he  Reid C o m m i t t e e  on Registration 

of  T i t l e  t o  Land in scot1and4 was published. The Committee,  

under t h e  Chairmanship of Lord Reid, w a s  set up by t h e  Secretary 

of S t a t e  for  Scotland in 1959 t o  consider t he  desirability of 

l fCasualt iesl l  were payments  falling due  t o  a superior on the 
happening of events  of uncer ta in  d a t e  o r  occurrence. The casualty 
of .wardship was an en t i t l emen t  t o  t h e  income of lands during the  
minority of  a deceased vassal 's heir. Relief was a payment due 
t o  t h e  superior  by the  vassal 's heir  on his en t ry  to  t he  deceased 
vassal 's estate. 

31 & 32 Vict c 101, 37 0: 38 Vict c 94 and l4 d 15 Geo 5 c 27 
a l l  re fer red  t o  in this  paper as "the 1868 Act," "the 1874 Act" 
and  "the 1924 Act" respectively. 

1970 c 35  refer red  t o  in t h i s  paper as "the 1970 Act". 

Crnnd 2032, r e f e r r ed  t o  in this  paper as t h e  "Reid Commit tee  
Report." 



introducing a sys t em of registrat ion of t i t l e  t o  land in Scotland. 

The Commi t t ee  recommended, among  o ther  things, t h a t  two  

further  exper t  c o m m i t t e e s  should be s e t  up t o  look at t h e  

amendment of conveyancing legislation and t h e  de ta i l s  of land 

registrat ion respectively. A c o m m i t t e e  under t h e  Chairmanship of 

Professor John M. Halliday was appointed in  J u n e  1964 "to 

examine and r epor t  on existing conveyancing legislation and 

pract ice..." and i n  1965 a c o m m i t t e e  under t h e  Chairmanship of 

Professor George L. Henry was appoin ted  t o  prepare  a de t a i l ed  

scheme f o r  t he  introduction and ope ra t ion  of a s y s t e m  of 

registration of t i t l e  t o  land. Among o t h e r  m a t t e r s  considered, t h e  

Reid Commi t t ee  examined a n  a rgumen t  t h a t  t h e  introduction of a 

system of registrat ion of t i t l e  t o  land would not be prac t icable  in 

t h e  context  of t h e  feudal  p rac t i ce s  t h e n  existing. Views had been  

expressed t h a t  t h e  addit ional  i n t r i cac i e s  and complexit ies  of t h e  

feudal  system, as agains t  a n  allodial (non-feudal) system1 of tenure ,  

with the  concurrence  of severa l  i n t e r e s t s  in t h e  s a m e  land, would 

make a system of registrat ion of t i t l e  diff icul t  t o  o p e r a t e  

properly. The Commi t t ee ,  however, recommended t h a t  a sys t em 

of registration of t i t l e  t o  land be introduced in Scotland and took 

t h e  view t h a t  t h e r e  was no  fundamenta l  incompatibility be tween  

t h e  feudal system and a sys t em of reg is t ra t ion  of t i t le .  

1.17 In accordance  with their  t e r m s  of re ference ,  the  Halliday 

Commit tee  in the i r  Repor t  on Conveyancing Legislation and 

Prac t ice  published in  December  1966,' concen t r a t ed  on a s p e c t s  of 

conveyancing pract ice.  The  C o m m i t t e e  found, however, t h a t  a 

review of prac t ices  could not avoid considerat ion of t he  systern 

within which such p rac t i ce s  operated.  While acknowledging t h a t  

t h e  question of land t enu re  was not  s t r ic t ly  within the i r  t e r m s  of 

reference the  C o m m i t t e e  f e l t  t h a t  t h e y  should express  v iews on 

' Cmnd 31 18 refer red  t o  in t h i s  paper as "the Halliday Report". 



t he  ma t t e r  insofar  a s  their  recommendations for  reform of t h e  

conveyancing sys t em required consideration of t he  wider issues. 

The  Repor t  of  t h e  C o m m i t t e e  dea ls  with land tenure at Chapters  

XII, XI11 and XIV. 

1.18 The  review by t h e  Halliday Commi t t ee  of land t enu re  

represents  t h e  most  recent  sys t ema t i c  review of the  prac t ice  of 

conveyancing in  t h e  con tex t  of t h e  feudal system, and for th is  

reason we consider  t h a t  it would be  helpful for  consultees t o  be  

reminded of t h e  subs tance  of t h e  Commit tee ' s  recommendations. 

W e  have  a lso  considered Government White and Green papers1 on 

t h e  topic of r e fo rm of t h e  sys t em of land tenure and t h e  

recommendat ions  contained in these  papers a r e  considered along 

with t h e  recommendat ions  of t h e  Halliday Commit tee  in t h e  

following p a r t s  of t h i s  Paper. Wr'hile, in t h e  interests  of economy 

of argument ,  w e  d o  not specifically cross-reference a l l  of t h e  

options which we  explore in this  paper with the recommendations 

of the  Halliday C o m m i t t e e  and subsequent Government 

publications, consul tees  will recognise in our proposals a spec t s  of 

t h e  various views expressed in these,publicat ions.  

Cmnd  4099 "Land Tenure in Scotland a Plan for  Reform" and 
"Land Tenure  Refo rm in  Scotlandw, respectively. 



PART I1 

T h e  Haliiday Report  

2.1 For t h e  purpose of t h e  following paragraphs,  w e  confine our 

considerat ion t o  chapters  XI1 t o  XV of t h e  Halliday Commi t t ee ' s  

Report .  ke  concent ra te  on those  a s p e c t s  of t h e  Repor t  which 

d e a l t  with t h e  feudal sys tem,  as i t  is proposed t h a t  o the r  mar t e r s  

ar is ing in t h e  general  field of land tenure ,  may be dea l t  with in 

subsequent discussion papers. A t  t h e  t i m e  of t h e  Report ,  t h e  

C o m m i t t e e  es t imated  t h a t  more t h a n  80% of proper t ies  in 

Scotland were held on feudal tenure. Feudal  t enu re  is c lear ly  

s t i l l  t he  most significant t ype  of t enu re  in Scotland at t h e  present  

day,  and, with t h e  substant ial  increase  in t h e  number of home 

owners,  t he  need for  re form is, if anything, more  pressing than i t  

was  in 1966. 

2.2 The Halliday Commi t t ee  identif ied t h e  following a s  t h e  

principal  mer i t s  of t h e  feudal  system:- l 

(1) 	 The feudal sys tem enables a permanent  income t o  be 

c rea t ed  for  t h e  superior by way of feu duty. 

(2) 	Superiors have a method of retaining cont ro l  over  t he  

ameni ty  of propert ies  t hey  have  disposed of ,  by way of 

detai led and precise restr ict ions on t h e  s t ruc tu re  and use 

of buildings and t h a t  control  may be  beneficial  t o  both the  

ameni ty  and the  value of properties. 

Against these  benefits, t h e  C o m m i t t e e  recognised, in t h e  f i r s t  

place,  t h a t  t he  diminishing value of t h e  income derived f r o m  feu  

duty ,  especially in a period of inflation, made i t  a n  increasingly 

P a r a  16>. 



una t t r ac t ive  income producing investment and, in t h e  second place, 

t h e  possibility of obsolete restr ict ions impeding desirable 

redevelopment  of ground with the  risk t h a t  a superior  might 

demand  a disproportionately high payment for  granting a waiver of 

s u c h  restr ict ions.  T h e  Commi t t ee  also recognised t h a t  prac t ica l  

d i f f icu l t ies  ar is ing f rom t h e  continued exis tence  of  t h e  feudal  

s y s t e m  of land t e n u r e  could cause problems fo r  conveyaricers and  

consequent  expense  fo r  c l ien ts  in a complex multi-tier s t ruc tu re  of  

land  ownership. The  Repor t  of t h e  Commi t t ee  states at paragraph 

166 

"We consider  t h a t  t h e  most important  d e f e c t s  of t h e  
exist ing feudal  sys tem of tenure  which requi re  amendment  
in  order  t o  simplify t ransact ions in land a r e  t h e  
compl ica ted  s t ruc tu re  of superiority and proper ty  in teres ts  
a n d  t h e  restr ict ions imposed upon redevelopment by feuing 
condit ions which o f t en  remain enforceable long a f t e r  the i r  
original purpose has  been served." 

2.3 T h e  C o m m i t t e e  recommended t h a t  a l l  feus  should be 

conve r t ed  by way of a long-term scheme t o  holdings d i r e c t  f rom 

t h e  Crown  wi th  a l l  in te rmedia te  superiorities being extinguished. 

T h e  redempt ion  of feu dut ies  payable t o  i n t e rmed ia t e  superiors 

w a s  a n  essent ia l  pa r t  of t h e  Commit tee ' s  recommendations,  as 

a l so  was  t h e  proposal t h a t  a l l  obsolete conditions a f f ec t ing  land 

should cease t o  be enforceable.  Later  in this  paper we shall dea l  

s e p a r a t e l y  with proposals in relat ion t o  feu duties1 and  obsole te  
2conditions. 

2.4 Feu  duties. In paragraph 41 of the i r  Repor t  t h e  'Commit tee  

r ecommended  t h a t  a l l  feu  dut ies  amounting t o  less  t h a n  5 shillings 

( 2 5 ~ )  gross per  annum should cease t o  be payable on t h e  

S e e  pa ra s  4.2-4.22. 
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understanding t h a t  other  "conditions of t h e  con t r ac t "  would subsist. 

T h e  C o m m i t t e e  concluded tha t  so  f a r  as o the r  f e u  du t i e s  were  

conce rned  the re  were "for midable diff icul t ies" involved in any 

s h o r t  t e r m  compulsory redemption scheme.  These  d i f f icu l t ies  

r e l a t ed  primarily t o  financial hardship and p rac t i ca l  ma t t e r s .  The  

C o m m i t t e e  took t h e  view t h a t  if a conversion period of 60 y e a r s  

was  p e r m i t t e d  t h e  financial and p rac t i ca l  d i f f icu l t ies  which would 

ex i s t  in  t h e  case of a sho r t  t e r m  conversion would be subs tant ia l ly  

overcome.  I t  was envisaged t h a t  a f t e r  a period of 60 y e a r s  f r o m  

t h e  e f f e c t i v e  d a t e  of legislation, payments  of exist ing f e u  du t i e s  

would cease. This would be achieved by conver t ing  exis t ing  feu  

du t i e s  o v e r  5s ( 2 5 ~ )  per  annum in to  annui t ies  t e rmina t ing  at t h e  

end of t h e  60 year  period, allowing a n  addit ion of around 5% of 

t h e  annual  feu duty  t o  provide a n  income  equiva lent  t o  t h e  feu 

d u t y  f o r  t h e  superior a f t e r  t he  te rminat ion  of  t h e  period. The 

C o m m i t t e e  explored a t  some  length t h e  basis of t he i r  proposed 

annui ty  scheme  at paragraphs 197 t o  201 of t he i r  R e p o r t  bu t  did 

no t  ru le  o u t  t he  possibility of a n  opt ional  redempt ion  be fo re  the  

end  of t h e  60 year  period at t h e  r eques t  of t h e  f eua r  (see 

pa rag raph  2051. 

2.5 Land conditions The C o m m i t t e e  also considered t h e  

possibility of abolishing conditions and res t r ic t ions  a f f e c t i n g  land 

in t h e  s h o r t  t e r m  and in t h e  long te rm.  A s  wi th  t h e  proposed 

redempt ion  of feu duties, t he  C o m m i t t e e  concluded t h a t  t h e  

aboli t ion of land conditions in t h e  sho r t  t e r m  was  not a p rac t i ca l  

option. T h e  view was taken  tha t  i t  would be inequi tab le  to  a l t e r  

a superior 's  right t o  enforce land condit ions while leaving 

unal te red  any  conditions a f fec t ing  land en fo rceab le  by v i r tue  of  a 

disposition, ius quaesitum tert io,  deed  of  s e rv i tude  and  s o  on. 



2.6 Three other  possibie approaches t o  land conditions were 

considered - annulling land conditions, transferring t h e  right t o  

enforce  or  vary them to  planning authorities, or  leaving the  

existing rights of parties t o  enforce land conditions unaltered -
and were a l l  discounted. General annulment which would involve 

in terference with existing contractual rights and possible liability 

f o r  compensation was considered t o  be neither desirable nor 

practicable. The  option of reference t o  a local planning authority 

was not considered appropriate t o  what is effectively a private 

ra ther  than  public interest in development. T h e  third option of 

maintaining t h e  s ta tus  quo so fa r  a s  enforcement,  at least, is 

concerned was also considered unacceptable as it would perpetuate 

one of t h e  most undesirable features of t h e  present system. In 

addition the re  would be problems in identifying superiors when f e u  

duty liability had ceased. As we mentioned in paragraph 1.3, this 

has already happened. On the other hand, when considering the 

potential  for a long term solution, t h e  Commit tee  considered that  

t h e  60 year period proposed for the  conversion process would 

permit  a gradual changeover t o  a refined version of feudal tenure 

whereby, a f t e r  60 years, only land conditions which could be 

proved t o  have a continuing usefulness would remain enforceable. 

The Commit tee  took the view tha t  a s  t h e  only enforceable 

conditions at  t h a t  t ime "would be those which were demonstrably 

of use t o  the  owners of other properties in t h e  vicinity, the  

identi ty of such owners should not be difficult of ascertainment." 

During t h e  initial period of 60 years, existing conditions would be 

susceptible t o  variation and discharge. After t h e  conversion date,  

any condition with a continuing usefulness could be enforced either 

by the  person who previously had a right t o  enforce it, his 

successor or an  affected proprietor who could "establish tha t  the  



condit ion haa  a continuing usefulness t o  him in r e spec t  of a 

subs t an t i a l  r ea l  in teres t  in land".' I t  was sugges ted  t h a t  such 

condi t ions  should be refer red  t o  a s  "preserved conditions". The 

C o m m i t t e e  proposed t h a t  t h e  Land Cour t  would be t h e  u l t ima te  

a r b i t e r  in any  dispute as t o  the  en fo rcemen t  of preserved 

condi t ions  al though any variation or  discharge could be ag reed  

wi th  a l l  par t ies ,  including any af fec ted  proprietors ,  who had a 

legal  r i gh t  and  in t e re s t  t o  enforce  the  preserved condition. 

2.7 In conclusion, t h e  Halliday Commi t t ee  did not  favour  t h e  

aboli t ion of feudal  t enu re  but explored t h e  possibility of 

introducing a sys tem of limited feudal  t e n u r e  last ing for  

succeeding  periods of a maximum of 60 yea r s  each. The  

C o m m i t t e e  did, however, recognise t h a t  this  sys t em might  not  be 

a t t r a c t i v e  in  t h e  light of t h e  various re forms of conveyancing law 

and p r a c t i c e  which they  were recommending. T h e  f inal  s t a t e m e n t  

of t h e  C o m m i t t e e ' s  Repor t  was t h a t  " the adoption of a n y  policy 

i n  r e l a t ion  t o  land tenure  in t he  fu tu re  would requi re  t o  be 

preceded by a far-ranging and comprehensive inquiry ..." 

The Henry  Repor t  

2.8 T h e  C o m m i t t e e  appointed under t h e  Chairmanship of 

Professor  Henry  t o  prepare a scheme fo r  reg is t ra t ion  of t i t le ,  
2repor ted  in 1969 . The recommendations of th is  R e p o r t  were 

principally implemented in t h e  Land Regis t ra t ion  (Scotland) A c t  

1 9 7 9 ~ . While we a r e  not generally concerned in th i s  Discussion 

Paper  wi th  t h e  introduction of t he  sys tem of reg is t ra t ion  of  t i t le ,  

we  h a v e  t a k e n  into account  the  f a c t  t h a t  t h e  p rog ramme for  

l 	P a r a  207 of  t h e  Commit tee ' s  R e p o r t  

Crnnd 4137. 

1979 c 38 r e fe r r ed  t o  in th is  paper as "the 1979 Act". 



introduction and completion of t ha t  sys t em throughout  Scotland is 

very  much behind the  original time-table. Accordingly the  

proposals which we discuss l a t e r  on in th is  Discussion Paper a r e  

formula ted  with a view t o  their  implementa t ion  against a 

background of a dual system of recording t i t l e  deeds in t h e  

Regis te r  of Sasines and registering in t e re s t s  in land in the  Land 

Register .  

White Pape r  - Land Tenure in Scotland - A Plan  fo r  Reform 1 

2.9 The  White Paper, which was published in July 1969, 

conta ined  proposals for  basic reform of land t enu re  in Scotland 

bo th  in t h e  sho r t  t e r m  and in the  long te rm.  I t  was issued a f t e r  

consultat ion on a memorandum of proposals not  only with this 

Commission b u t  also with various professional bodies in Scotland. 

On t h e  one  hand, t h e  White Paper recognised, as an  advantage 

o f f e red  by t h e  feudal system, t h e  identif iable continuing 

relat ionship between successive superiors and  vassals  which makes 

fo r  a ready understanding of t he  scope and enforceabi l i ty  of land 

conditions. On the  other  hand, and agains t  this,  has t o  be 

weighed t h e  f a c t  t ha t  t he  r ight  t o  en fo rce  those  land conditions 

o f t e n  " res ts  with one party alone t o  t h e  exclusion of t h e  in teres ts  

of o the r s  who may be  directly a f fec ted  by a change  in t h e  use of 

t h e  land".' The Government at t h a t  t i m e  took  t h e  view tha t  t h e  

feudal  sys t em 'of land tenure  should be  replaced  by a new system 

a l together .  They were not a t t r a c t e d  t o  t h e  gradual  conversion t o  

a new or modified system proposed by t h e  Halliday Commit tee  

and  proposed, instead, t h a t  t h e  new sys tem should be  introduced 

on t h e  e n a c t m e n t  of t he  necessary legislation. The  Government's 

proposals  in this  respect  a r e  discussed in t h e  following paragraphs. 

Cmnd  4099. 
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2.10 Abolition of feudal tenure - After t h e  appointed day, land 

would be  held only by way of absolute ownership or lease. Feudal 

tenure would be abolished and every proprietor of a dominium 

utile (ie a feu)  would become an absolute proprietor of t h e  ground 

in question. 

2.1 1 Abolition of Feu Duties - The Government proposed t h a t  feu 

duties should be redeemed compulsorily on t h e  first  sale of land 

occurring a f t e r  the  appointed day or by election. The feu duty 

itself would not be payable af ter  t h e  appointed day but t h e  

redemption sum would be  a civil debt due t o  t h e  former superior. 

2.12 Abolition of land conditions - The Government recognised 

tha t  the re  was a possible benefit t o  be derived from the  operation 

of private land conditions. however, they took t h e  view t h a t  their  

usefulness had t o  some extent  been overtaken by planning and 

other legislation. On balance, the  Government considered t h a t  the  

usefulness of land conditions "as a complement t o  s ta tutory  

controls1' justified their retention in the  in teres ts  of ensuring an  

element of stability in t h e  new system. They proposed a restr icted 

category of land conditions t o  be a t tached t o  land in the  future,  

along with a redefinition of how and by whorn such conditions 

should be  enforced. While not closing the  door on a definition of 

land conditions based on the  existing law, the  Government took 

the  view t h a t  there  should be three necessary prerequisites t o  

such conditions:- 

(1) 	 they should re la te  solely t o  t h e  land on which they a r e  

imposed and t o  i t s  use; 



(2) 	 they should be of such a kind as  t o  benefit other land in 

t h a t  they serve t o  increase t h e  value or amenity of tha t  

land or  be conducive t o  the  more convenient or beneficial 

use of it; and 

(3) 	 they should be clearly defined, and t h e  deed creating them 

should specifically provide t h a t  they a r e  t o  run with the  

land. 

Conditions which did not meet  these prerequisites would not be 

precluded but such conditions would be  personal t o  the  original 

contracting parties. I t  was proposed t h a t  enforcement rights 

should be vested in owners of land benefiting from the conditions 

where tha t  benefit is specifically a t tached by terms of the 

creating deed or  subsequent variation. Par t ies  without a title, but 

with an interest ,  might be authorised by t h e  Lands Tribunal t o  

enforce a land condition. 

2.13 So fa r  a s  existing feudal conditions were concerned, the  

Government proposed that, on conversion t o  t h e  new system, those 

conditions which demonstrably have a continuing usefulness should 

remain enforceable not by the  superior but  by a category of 

a f fec ted  proprietors to be defined by s ta tu te  "perhaps by 

reference t o  geographical proximity of thei r  land". The White 

Paper was silent on the question of compensation for superiors on 

t h e  cancellation of their superiority interests. 



Green Paper-Land Tenure  R e f o r m  in  Scotland 

2.14 In 1972 a Green  Paper  was  published revieking ,  once more,  

t h e  need fo r  introduction of a new sys t em of land tenure. T h e  

Green Paper  was issued by t h e  Government,  which c a m e  in to  

of f ice  in 1970, ''as a basis fo r  discussions and  consultation^'^. A s  

with t h e  previous Government 's  White Paper ,  t h e  Green P a p e r  

recognised t h a t  t h e r e  a r e  some  advantages  in t h e  working of t h e  

feudal  sys tem ~ u ton balance f e l t  t h a t  t h e  f inancial  and p rac t i ca l  

disadvantages of t h e  sys tem were  such t h a t  i t  should be abolished. 

L i ~ e  their  predecessors, t h e  new Government took t h e  view t h a t  

any  major re form of land t enu re  in Scotland should involve t h e  

abolition ra ther  t han  t h e  amendmen t  of  t h e  exist ing feudal  sys tem.  

As  with t h e  foregoing paragraphs  outlining t h e  W h i t e  Pape r  

proposals, in t h e  following paragraphs we  shal l  dea l  with t h e  

proposals in  t h e  Green  Paper  as t o  t h e  aboli t ion of feudal  t e n u r e  

and t h e  t r e a t m e n t  of land conditions. 

2.15 Abolition of feudal  t enu re  - The Green  Paper  proposed t h a t  

a f t e r  t h e  appointed day  f euda l  t enu re  should cease t o  exist.  

2.16 Abolition of f e u  dut ies  - It  was  recommended t h a t  a 

machinery should be introduced t o  enab le  superiors t o  be  

compensated for  t h e  loss of income f r o m  feu  dut ies  on t h e  

understanding tha t ,  as f rom t h e  appointed day, t h e  superior 's  r ight  

t o  receive a redemption value would der ive  f r o m  a personal  

obligation on t h e  pa r t  of t h e  feuar .  T h e  Government proposed 

t h a t  t h e  redemption a r r angemen t s  should incorpora te  provision fo r  

payment by lump sum or ins ta lments  over  a specif ied redempt ion  

period which should "not be t o o  lengthy". A period of 20 y e a r s  

was considered t o  s e rve  best t h e  compet ing  i n t e r e s t s  of super ior  



and feuar .  In t h e  case of payment by instalments ,  t he  Covernment 

t ook  t h e  view t h a t  t h e  amount  of ins ta lments  should be ca lcula ted  

as a fixed annuity. T h e  Government envisaged a si tuat ion 

whereby t h e  superior  would have a s t a tu to ry  security over t h e  

land in r e spec t  of which the  f eu  duty  redemption was being 

ef fec ted .  This secur i ty  would l a s t  fo r  a period of 20 years  o r  such  

sho r t e r  period which would end on redempt ion  of t he  feu duty. 

2.17 Abolition of land conditions - The  Covernment recognised 

t h e  possibility t h a t  t h e r e  might b e  some  advantage in retaining 

exist ing land conditions which had not become obsolete by t h e  

development  of s t a tu to ry  provisions but  t hey  did not consider i t  

appropr ia te  t h a t  a fo rmer  superior should continue t o  have a t i t l e  

t o  en fo rce  those  land conditions. The  Government took the  view 

t h a t  t h e  concept  of  "continuing usefulness" introduced in t h e  

preceding White Pape r  would b e  diff icul t  t o  t rans la te  into a 

s a t i s f ac to ry  s t a tu to ry  definition. I t  proposed t h a t  d i f fe rent  

a r r angemen t s  for  t h e  identif icat ion of existing land conditions 

which were  su i tab le  f o r  preservat ion and the i r  enforcement should 

b e  introduced. T h e  Green Paper  canvassed the  possibility o f  

introducing t h r e e  ca t egor i e s  of land conditions. The f i r s t  ca t egory  

could be continued by s t a tu t e ,  t h e  second by specific applicat ion 

t o  the  Lands Tribunal and the  third could be enforceable by 

sui tably qualified proprietors. 

2.18 Continuation by s t a t u t e  - The  Government envisaged t h a t  

c e r t a i n  types  of exist ing conditions, particularly those relat ing t o  

mutual  repairs  and apport ionment of expenditure, could be 

specif ical ly preserved by s ta tu te .  In t h e  event  of this approach 

being adopted,  t h e  Government envisaged t h a t  a l l  other types of 

land condit ions would fall. 



2.19 Application t o  t h e  Lands Tribunal - If i t  was f e l t  t h a t  t h e r e  

was  justification for  retaining land condit ions o the r  t h a n  those  

which would be specially saved by s t a t u t e ,  provision could be 

made for  application t o  t h e  Lands Tribunal,  before  t h e  appoin ted  

day, for  such conditions t o  be preserved. In such  a case, t i t l e  t o  

en fo rce  would ves t  in t h e  par ty  making t h e  applicat ion a n d  pass  

t o  his successors. The  Government  i tself  recognised t h e  

drawbacks in this  proposal. 

2.20 Enforcement by qualified propr ie tors  - This option would 

mean t h a t  existing land conditions would be r e t a ined  but ,  ins tead  

of t h e  superior having t h e  t i t l e  to enforce ,  t h a t  r ight  would 

t ransfer  t o  a ca tegory  of qualified proprietors. T h e  Government  

envisaged t h a t  this  ca tegory  would comprise  only those  persons 

satisfying the  test of being former ly  a superior  o r  CO-vassal of t h e  

owner of t h e  burdened ground and also owning land sharing a 

common boundary. In addition, t h e  Government f e l t  t h a t  t h e  

re ten t ion  of existing non-feudal methods  of c r ea t ing  land 

conditions, for  example by means of a disposition, wouid ensu re  a 

desirable degree of flexibility in land tenure.  

2.21 In common with t h e  preceding White Pape r ,  t h e  1972 Green 

Paper  made no proposals fo r  compensat ing superiors  for  t h e  loss 

of en t i t lement  t o  enforce  land conditions. 

Legislation since 1970 

2.22 In t h e  1969 White Paper,  t h e  Government  c o m m i t t e d  itself 

t o  inter im legislation t o  e n a c t  some  of t h e  more pressing 

proposals of t h e  Halliday Commit tee .  Judicial  machinery f o r  t h e  



variat ion and discharge of land obligations was  introduced by P a r t  

I of t he  1970 A c t  which extended t h e  jurisdiction of t h e  Lands 

Tribunal t o  cover  such  matters .  That  Ac t  also made provision for  

t h e  al locat ion of feu  dut ies  as of right at the  ins tance  of t he  

payer. Compulsory redemption of feu  dut ies  on sa l e  was  not 

introduced until  1974 with t h e  Land Tenure Reform Iscot land)  A c t  

1974l which prohibited t h e  crea t ion  of new feu  duties  a n d  ground 

annuals  and required t h a t  a l loca ted  feu  dut ies  should b e  redeemed 

on  t h e  next  s a l e  occurring a f t e r  1 September 1974. These 

e n a c t m e n t s  also made severa l  significant but less  impor tant  

changes  to t h e  sys t em of feudal  t enu re  in Scotland which i t  is not 

necessary  t o  explore  in de ta i l  in th is  paper. No new f e u  dut ies  

may now be c r e a t e d  and, in t h e  case of those which a r e  s t i l l  in 

ex is tence ,  i t  is within t h e  power of t h e  vassal to e f f e c t  

redemption. T h e  feudal  sys tem has ceased t o  be ef fec t ive .  As the  

Halliday C o m m i t t e e  foresaw, the  removal of t he  f inancial  l i n ~  

be tween  superior  and vassal has  led t o  an increasing d i f f icu l ty  in 

ascer ta in ing  t h e  identi ty of persons ent i t led  t o  en fo rce  feudal  

Durdens. This diff icul ty already existed in the  case of burdens 

c r e a t e d  by disposition where t h e  financial nexus never existed. 

2.23 There  has  been no fur ther  formal discussion of t h e  possible 

aboli t ion o f  t h e  feudal  sys tem since the  1972 Green Paper .  The 

1974 A c t  went  some way towards implementing the  

recommendat ions  relat ing t o  conveyancing procedures conta ined  in 

t h e  Halliday R e p o r t  but,  while sect ion 1 of t h a t  A c t  prohibited 

t h e  imposition of new feu  dut ies  and  sect ions 4 and 5 respect ively 

introduced a r ight  t o  r edeem al located feu duties  voluntarily and 

a n  obligat ion t o  redeem al located feu duties  on sale, t h e  A c t  did 

not  e f f e c t  any  radical  changes in t he  feudal sys t em of land 

1974 c 38 r e fe r r ed  t o  in t h i s  paper as "the 1974 Act" 



t enure .  The 1979 A c t  introduced a new sys t em of registrat ion o f  

i n t e r e s t s  in land. In the  event ,  as envisaged by t h e  Reid  

Commi t t ee ,  t h e  existence of feudal  t enu re  did not in any  

signif icant  way compl ica te  t h e  introduction of  legislat ion necessary  

t o  provide for  registrat ion of in teres ts  i n  land. The  feudal  sys t em,  

the re fo re ,  remains more o r  less i n t a c t  al though i t s  i m p a c t  h a s  

been  substantially reduced with t h e  removal  of t h e  r ight  t o  c r e a t e  

new f e u  duties  and t h e  creat ion of t h e  r ight  o r  obligation in  

c e r t a i n  circumstances t o  redeem exist ing f e u  duties. VC'e a r e  l e f t  

wi th  a sys tem which is becoming progressively more  anachronist ic .  

While t h e  Halliday Commit tee  favoured re tent ion  of a modified 

f o r m of feudal  tenure,  successive Governments  have  under taken  t o  

abolish t h e  system of feudal  tenure  and  subs t i t u t e  a new s y s t e m  

based on absolute ownership. Our proposals a r e  for  t he  aboli t ion 

of  feudal  tenure but  we endeavour t o  ensure  t h a t  t h e  advan tages  

of t h e  present  system a r e  retained. 

Conclusion 

2.24 Preliminary enquiries have revealed  t h a t  t h e  number of f e u  

du t i e s  s t i l l  being col lected on behalf of feudal  superiors  h a s  

diminished significantly. In many cases the amoun t s  of f e u  d u t y  

a r e  s o  small  t ha t  i t  is not economically viable t o  co l lec t  them.  

One significant consequence of t h e  f a l l  in t h e  number of f e u  

du t i e s  current ly being paid is t h a t  i t  is becoming increasingly 

d i f f icu l t  t o  identify superiors when waivers  of feuing condit ions 

a r e  required. In some  cases  i t  is d i f f icu l t  t o  e f f e c t  redempt ion  

because  t h e  superior is untraceable. While in t h e  pas t  it might  be 

said t h a t  one  of t h e  principal objections t o  t h e  feudal  sys t em was  

"the possession by a superior of a u t o c r a t i c  powers which may o r  

may not  be  used in t h e  public i n t e re s t  and  which a r e  f requent ly  



exercised for  t h e  purely negative purpose of f ru s t r a t ing  proposals 

fo r  land use and  development" l , t h e  position now s e e m s  t o  be t h a t  

t h e  somewhat  emascula ted  system l e f t  following r ecen t  legislation 

i s  leading t o  unacceptable complications in t h e  p rac t i ce  of 

conveyancing wi th  inevitable knock-on e f f e c t s  in  t e r m s  of cos t  t o  

buyers and  sellers. The sys tem no longer ope ra t e s  as a 

comprehensive m e t  hod of  regulating ameni ty  by pr iva te  con t r ac t  

a n d  in gene ra l  is seen by many people as beneficial  only t o  

superiors  who are able t o  derive a cer ta in  amoun t  of income f rom 

t h e  p rac t i ce  of grant ing  waivers. 

2.25 We have  considered other  systems of land  t enu re2  and in 

par t icu lar  t he i r  method of const i tut ing and enforc ing  conditions 

re la t ing  t o  land but  we have not found our compara t ive  study 

par t icu lar ly  helpful  a s  most English-speaking non-European systems 

such  as t h e  American and Australian sys tems a r e  based on the  

English sys t em which we consider does not represent  a good 

modeL3 In t h e  case of European systems which were  originally 

based on  t h e  f euaa l  system, these  systems have  developed in such 

a d i f f e ren t  way t h a t  they do not present a t t r a c t i v e  models for  

reform. 

Government  White Paper Land Tenure in Scotland a Plan for  
R e f o r m  Cmnd 4099 para  12. 

S e e  p a r a r  3.1 0-3.17. 

S e e  pa ra  3.1 5. 



PART 111. 


A &E\ SYSTElli OF LAND TENURE 


Introduction 

3.1 The  concep t  of t h e  real  burden is a n  essent ia l  f ea tu re  of our  

present  sys t em of land tenure.  If i t  is "real", t h e  buraen a t t a c h e s  

t o  land and may be enforceable against  singular successors1 of t h e  

original  burdened proprietor. We perceive t h e  r ea l  burden t o  be 

o n e  of t h e  g r e a t e s t  s t rengths  of t he  Scot t i sh  sys t em and see no  

bene f i t  in moving away f rom a system of en fo rcemen t  based on 

t h e  ex i s t ence  of real  burdens. Accordingly, t h e  notion of t h e  

continuing abi l i ty t o  c r e a t e  a burden which a t t a c h e s  t o  land and is 

en fo rceab le  against  successive proprietors of t h a t  land is c e n t r a l  

t o  t h e  options which we offer  t o  consul tees  fo r  considerat ion in 

th is  pa r t  of our paper. b e  recognise t h e  risk, inherent  in any 

sys t em which enables t h e  imposition of perpe tua l  burdens, t h a t  

obsole te  o r  potential ly unenforceable burdens may adversely a f f e c t  

t h e  e f f ic ien t  use of land in the  future.  ke  consider  t h a t  if t h e  

ex is t ing  provisions for  t h e  variation and discharge of land 

obligations a r e  extended,  they  will remove such a risk. 

3.2 In t h e  next  sect ion of this Pa r t  we discuss some  relat ively 

minor m a t t e r s  in connection with our proposals  f o r  a new system:-

i how burdens c rea t ed  under t h e  nea ,  sys t em should be 

designated;  

lii l  t h e  const i tut ion of burdens; 

tiiil whether  compulsory scheduling of r ea l  burdens o r  land 

condit ions c rea t ed  a f t e r  the  appointed day would be  

appropr ia te ;  

' "Singular successor^^^ a r e  proprietors who have  acquired land by 
g i f t ,  purchase o r  o ther  singular tit le.  



(iv) 	 whether  cer ta in  land conditions should be imposed by 

s t a tu t e ;  

(V )  	 whether  real  ourdens o r  land condit ions should be 

ca tegor ised;  

(vil 	 whether  special enforcement  r ights  should be recognised; 

(vii) 	 whether  overlap with s t a tu to ry  provisions should be 

avoided. 

Notwithstanding the  fact tha t  we have made  provisional proposals 

in r e spec t  of only some of these  matters ,  w e  would welcome 

consul tees l  views on any of them. 

Designation of obligations and restr ict ions 

3.3 If a new scheme of enforcement  of restr ict ions and 

obligat ions is introduced, i t  would be useful t o  d i f f e ren t i a t e  t hem 

f r o m  burdens c rea t ed  under t h e  feuaa l  sys t em by giving them a 

new name. W e  have considered t h e  following designations -

(a) 	 burden 

(b) 	 land obligation 

(c) 	land condition 

W e  taKe t h e  view tha t  i t  is desirable t h a t  t h e  chosen  designation 

should avoid confusion as t o  t h e  context  in which t h e  obligations 



or r e s t r i c t i ons  a r e  c rea ted .  For this reason for  t h e  purpose o f  

Option l ,  w e  tend  not  t o  favour t h e  r e t en t ion  of t h e  word 

"burdent1 notwithstanding its aptness in implying t h e  ex i s t ence  of  

an obligat ion of a n  onerous nature. 

3.4 T h e  1970 A c t  def ines  a "land obligationM at s.1\2) as l'... a n  

obligation re la t ing  t o  land which is enforceable  by a propr ie tor  of 

a n  i n t e r e s t  in  land, by vir tue of his being such  proprietor ,  and 

which is binding upon a proprietor of another  i n t e re s t  in t h a t  land, 

or of a n  in t e re s t  in o ther  land, by v i r tue  of his being such  

proprietor  ..." and "... includes a fu ture  o r  cont ingent  obligation, 

a n  obligat ion t o  de f r ay  o r  contr ibute t owards  s o m e  cost, a n  

obligation t o  re f ra in  f r o m  doing something and a n  obligation t o  

permi t  o r  su f f e r  something t o  be done  o r  maintained." This 

definition cove r s  t h e  relationship be tween a superior  and vassal,  

between a disponer and disponee, and be tween  CO-vassals o r  o the r  

proprietors  where  a & quaesitum t e r t i o  exists.  The  defini t ion also 

covers  t h e  relat ionship between t h e  propr ie tors  of t h e  dominant  
land serv ient  t e n e m e n t s  in a servitude. 

3.5 T h e  above  defini t ion has been impor ted  in to  sec t ion  7(31 of 

the  1974 A c t  and sect ion 1 7 W  of t h e  1979 Act. "Land 

obligationt '  is t h e  appropr ia te  t e r m  for  a burden noted in t h e  
2burdens sec t ion  of a land cert i f icate.  

3.6 With aboli t ion of t h e  feudal system, t h e  s e p a r a t e  i n t e re s t s  of 

superior and  vassal in t h e  same  piece of land will cease t o  exist.  

See  P a r t  IV of th is  paper for  a short  discussion on servitudes. 

A "land ce r t i f i ca t e t1  is a ce r t i f i ca t e  issued under s.5 of t h e  Land 
Registrat ion (Scotland) A c t  1979 comprising a copy of t h e  t i t l e  
shee t  fo r  a par t icu lar  unit of land au then t i ca t ed  by t h e  Keeper. 



Accordingly, pa r t  at least  of t h e  existing s t a tu to ry  definition of 

land obligation will no longer D e  appropriate .  That  part  of t he  

defini t ion which refers  t o  r ights  enforceable  by proprietors of 

i n t e r e s t s  in  "other landtt may, depending on consulteest  response t o  

th is  paper,  be retained. Vie consider t h a t  in view of t h e  f a c t  

t h a t  a s t a t u t o r y  definition exists ,  i t  may not  be appropriate t o  

r e t a in  t h e  use of t h e  t e r m  "land obligationtt as i t  may give rise t o  

unce r t a in t i e s  as t o  t h e  con tex t  in which it is used in t h e  future. 

3.7 While re ference  is general ly m a d e  in feudal t i t les  t o  

"burdens, conditions, obligations and  others" t h e r e  has  been no 

s t a t u t o r y  definition of ttcondition". The  Halliday Commit tee  in 

t he i r  1966 Repor t  used t h e  t e r m  "land condition" as meaning "such 

conditions, restrictions, provisions, l imitat ions,  obligations, 

s t ipulat ions,  servi tudes and r ea l  burdens of a continuing nature 

a f f e c t i n g  land as a re  c rea t ed  by any deed  recorded in the  

Regis te r  of  Sasines The  ensuing White and Green Papers too^...l1. 

up t h e  r e f e r e n c e  t o  land llconditionslt fo r  t h e i r  proposals on land 

t enure  reform. 

3.8 In re la t ion  t o  our f i r s t  opt ion (Option 1)' f o r  the new 

sys tem,  w e  propose t h a t  in order  t o  distinguish rights, dut ies  and 

r e s t r i c t i ons  c rea t ed  under t h a t  sys tem f r o m  those crea ted  under 

t h e  f euda l  system the  former  should b e  described as "land 

conditions" subject  to a sa t i s fac tory  s t a t u t o r y  definition being 

provided for  t h e  term. For  t h e  purpose of our discussion of 

proposals  in t h e  context  of Option l, we have referred to real  

burdens and obligations c rea t ed  a f t e r  t h e  appointed day2 a s  ttland 

conditions" throughout this paper in order  t o  distinguish the  

en fo rcemen t  of burdens under t h e  new sys t em f rom enforcement 

under t h e  exist ing regime. In relat ion t o  our second option for  

S e e  Proposi t ion 6 .

'The day  on which t h e  legislation abolishing t h e  feudal system 
c o m e s  in to  e f f ec t .  See paras  3.1 11-3.1 15. 



reform (Option 21,' we t a k e  t h e v i e u  tha r  no change  in 

designation will be necessary. 

We provisionally propose t h a t  

l .  	 In relation to our Option l, conditions attaching to land 

under the new system created after the appointed day 

should be designated "land conditions". 

\Consulteesl views a r e  sought  as t o  whether  th is  designation would 

be appropr ia te  whether  o r  not an ent i re ly  new sys t em of 

enforcement  is introduced.) 

Const i tut ion of rea l  burdens or land condit ions 

3.9 Introduction In t h e  following paragraphs  we discuss how 

land conditions may be cons t i tu ted  under the proposed new sys t em 

of absolute ownership. U e consider initially hou. pr iva te  

regulation of land use is e f f e c t e d  under o the r  sys tems.  

3.10 Approaches adopted by o the r  sys t ems  - England - In theory,  

t he  English sys t em should be, of a l l  t h e  sys t ems  of land tenure ,  

closest t o  our own. Historically many e l e m e n t s  of our own feudal  

system were  imported f rom England. T h e  English systen-I, 

however, developed in a radically d i f ferent  way f r o m  our own and, 

apa r t  f rom t h e  f a c t  t h a t  it is s t i l l  notionally subjec t  t o  ves t iges  

of feudal t enu re  in relat ion t o  t h e  role of t h e  monarch, land is 

not now held on feudal  t enu re  in England. 

See 	Proposition 6. 



3.1 1 Oliver Crornwell is quoted by h.iegarryl as describing t h e  

English law of real  proper ty  as "an ungodly jumble". It  has been  

much  simplified since Crornwell 's t i m e  but st i l l  presents  s o m e  

d i f f icu l t ies  t o  a n  observer  both in t e r m s  of content  and practice. 

England, l ike Scotland, h a s  a sys tem of registrat ion of in teres ts  i n  

land and not  a l l  land is subject  t o  t h a t  sys tem although, in  

England, compulsory regis t ra t ion  will short ly be universal. I t  will, 

however,  be s o m e  t i m e  before  a l l  land becomes  registered. Apar t  

f r o m  t h e  f a c t  t h a t  in t h e  case of registered land, specif ic  

fo rma l i t i e s  require to be observed, reg is t ra t ion  does not a f f e c t  t h e  

cons t i t u t ion  of  restr ict ions and l imitat ions on the proprietor 's 

f r e e d o m  t o  use  t h e  land although i t  may be significant where i t  is 

sought  t o  identify those  restr ict ions and limitations. For t h e  

purpose of th is  paper i t  would 'not be appropr ia te  t o  a t t e m p t  t o  

g ive  anyth ing  o ther  t han  a n  outl ine of t h e  English system of 

c r e a t i n g  such  res t r ic t ions  and  our discussion, which concent ra tes  

on  f reehold  land, is per force  perfunctory. 

3.12 Land in England may be subjec t  t o  restr ict ions in t he  shape  

of cha rges  o r  servitudes. Charges may be local land charges  

which a r e  detai led in t h e  local land charges  register kept by a 

loca l  authori ty.  Such cha rges  may consist  of  charges required by 

loca l  au tho r i t i e s  such as those under t h e  Public Health and 

Highways Acts ,  prohibitions o r  res t r ic t ions  on the use of land 

imposed by t h e  local au thor i ty  o r  t h e  Crown and other local o r  

s t a t u t o r y  matters .  In t h e  case of registered land such charges a r e  

overr id ing  interests.  The re  a r e  also a number of registers kept at 

t h e  Land Charges  Depar tment .  These include the  Register of Land 

C h a r g e s  where charges  over  unregistered land are  registered. 

Megarry 's  Manual of t h e  Law of Rea l  Proper ty  6 th  e d  p 1. 



Section 2 of  t he  Land Charges  A c t  1972 deta i l s  t h e  charges  which 

may be registered. Charges  which may be  regis te red  in t h e  

Register of Land Charges include puisne mortgages,  equi tab le  

charges, estate con t r ac t s  and r e s t r i c t i ve  covenants .  Apar t  f r o m  

servitudes, which a r e  discussed l a t e r ,  r e s t r i c t i ve  covenants  

(covenants which can  be complied with by refraining f r o m  ac t ion)  

form the  most  important  means of pr iva te  regulat ion of t h e  use  

of freehold land in England. T o  be enforceable ,  t h e s e  covenan t s  

must  be negat ive  in na tu re  tie not  involve expendi ture  of money), 

they  must  benefi t  t h e  land in quest ion and mus t  have  been 

expressly assigned t o  t h e  person seeking t o  en fo rce  t h e  covenant  

if not originally annexed t o  t h e  land o r  re la ted  t o  land sub jec t  t o  
1 a building scheme  o r  a s cheme  of development of land . Posit ive 

covenants on the  other  hana, being obligations t o  do something  

which may enta i l  expenditure of money (eg e r e c t  a wall o r  fence) ,  

generally only t ransmi t  if supported by a chain  of personal  

indemnities whereby each  successive owner e n t e r s  a personal  

obligation t o  t a k e  over t h e  previous owner 's  personal  .obligation. 

If one owner in t h e  chain dies, t h e  link is broken. 

3.13 Land in England may also be subjec t  t o  serv i tudes  

categorised as easements  ( t he  r ight  t o  use o r  r e s t r i c t  t h e  use of 
/

t h e  land of another  person) or  prof i t s  a prendre  ( t h e  r ight  t o  take 

something f rom another 's  land). As in Scotland, t hese  may be 

implied or  acquired by prescript ion and  may not be formally 

recoraed. 

For an extensive review of t h e  English law of r e s t r i c t i ve  
covenants  re ference  may be made t o  Megarryls  Manual of t h e  L a b  
of Real Proper ty  6 th  edi t ion Chapter  12. Refe rence  may a l so  be 
made t o  t h e  important  case of T u l ~v Moxhay 118481 2 Ph  774 
which is t h e  f i r s t  of a se r i e s  of cases giving rise t o  t h e  present  
equitable rules governing res t r ic t ive  covenants .  



3.14 The  d i f f icu l t ies  encountered in enforcing restr ict ions on the  

use  of land have  led  t o  t h e  growth in t h e  pract ice in England of 

grant ing  in t e re s t s  in land in leasehold thereby ensuring a 

continuing obligation on t h e  par t  of t h e  original t enan t ' s  

successors  t o  comply with restrictions. The  problems encountered  

in  England in securing t h a t  restr ict ions a r e  enforceable against  

successors  a r e  highlighted in t h e  difficulties which exist  in  relat ion 

t o  f l a t t e d  proper ty  o r  property where t h e r e  a r e  mutual parts.  In 

1987 t h e  English Law Commission published a report  of a working 

group set up to propose a scheme for  t h e  common ownership of 

land. I 

3.15 T h e  present  English sys tem is highly complex and disparate. 

I t  is diff icul t  f o r  individual proprietors in many cases t o  ascer ta in  

res t r ic t ions  on t h e  use of their  own land and the  system o f fe r s  no 

sa t i s f ac to ry  provisions for  t h e  regulation of land which, in 

Scotland,  could be held in common ownership. For this  reason, we 

consider  t h a t  t h e  English system and most  of t h e  land tenure  

s y s t e m s  in t h e  English speaking world which have developed f rom 

t h e  English roo t  do  not of fer  suitable models for  a new sys tem 

f o r  Scotland. 

3.16 France. The  French sys tem of land tenure  is representa t ive  

of  many European systems in t h a t  i t  was originally based on 

f euda l  t enu re  r a the r  like our  own. European systems were,  as we 

have  indicated in P a r t  I, subject  t o  political upheavals which 

"Commonhold Freehold F la t s  and Freehold Ownership of Other  
In terdependent  Buildings1I published by Her Majesty's S ta t ionery  
Office. CM 179. Refe rence  may also be made t o  "Commonhold A 
Consul ta t ion  Paper" issued by t h e  Lord Chancellorls Depar tment  in 
k o v e m b e r  1990. CM 1345. 



radically a l t e r ed  the i r  approach t o  land ownership. In t h e  case o f  

France ,  t h e  Revolution swept  away  feudalism at a single s t r o k e  

and  introduced t h e  notion of an  individual's r ight  t o  t h e  f r e e  

un fe t t e r ed  ownership of his own land. Inevitably, this  f r eedom has  

ove r  t he  years  c o m e  t o  be r e s t r i c t ed  t o  s o m e  e x t e n t  b o t h  by 

public laws  and regulation through a sys t em of serv i tudes  s imilar  

t o  ea semen t  and profi ts  a prendre  in  England. Such se rv i tudes  

may  be classified as positive o r  negat ive  according  t o  t h e  civi l  

code. Some  servi tudes a r e  implied by law, o the r s  may  be c r e a t e d  

by use o r  by deed  such as a c o n t r a c t  o r  legacy. In t h e  case of 

f l a t t e d  o r  o ther  mutual properties, a sys t em of CO-ownership has  

evolved which provides a s t ruc tu re  fo r  ensuring t h e  managemen t  

of  common parts. 

3.17 In addit ion t o  the  sys tems of land t enu re  in  England and 

France ,  we  have looked a t  the  approaches  adopted  in t h e  L'nited 

S t a t e s  and also in Australia, where, in  common  with many o the r  

Commonweal th  countries, a Torrens sys t em of land regis t ra t ion  

ope ra t e s  and t h e  English law on e a s e m e n t s  and covenants  h a s  been  

importea. '  Ue have  not found any  e l e m e n t s  in  t h e  English, F rench  

o r  o ther  sys tems which we have considered which could usefully o r  

easi ly be utilised in converting our own sys t em of land t e n u r e  

f r o m  a feudal  t o  a non-feudal basis. Accordingly in t h e  following 

paragraphs we concent ra te  on our exist ing l aw  and p r a c t i c e  in 

f ormulat ing our proposals for  re form without  fu r the r  r e f e r e n c e  t o  

o the r  systems. 

' See,  for  example  Discussion Paper  Ho 15. "Easements  and 
covenants" published by the  Law Refo rm Commission of Vic tor ia  
i n  February  1989. 



3.18. Scotland. The  principal method of imposing obligat ions o r  

res t r ic t ions  on t h e  use of land and of preserving r ights  in r e spec t  

of land in cotl land is by way of t he  real  burden. Tha t  is a 

burden which a t t a c h e s  to  land and is usually enforceable  aga ins t  

t h e  proprietors  of t h a t  land from t i m e  t o  t i m e  by t h e  proprietors 

of o the r  land o r  a n  in t e re s t  in t h e  burdened land, f r o m  t i m e  t o  

t ime,  wi thout  t h e  need which exis t s  in some  cases in  England for  

a chain  of personal  indernnities "transferring" r ights  and  obligations 

i n  r e spec t  of burdens t o  successive proprietors. Fo r  t h e  purposes 

of  th is  paper we  have  chosen t o  use t h e  t e r m  "real burdens" as 

def ined  by Professor  ~ a l l i d a y '  t o  cover both "real  burdens" and 

'lreal conditions". In our view, none of t h e  major sys t ems  of land 

t e n u r e  which we  considered offers  such a sa t i s fac tory  method of 

cons t i tu t ing  such  burdens as our own. The  principal diff icul ty 

which we perce ive  with t h e  operation of t h e  present  sys t em in 

Scot land  lies, not  with t h e  nature of t he  real  burden but  with 

problems aris ing f r o m  enforcement. R'e t a k e  t h e  view t h a t  no 

changes  a r e  needed t o  the  current  rules for  t h e  cons t i tu t ion  of 

r e a l  burdens and, if appropriate, t hey  should continue t o  apply t o  

land condit ions under t h e  new system of land tenure. 

3.19 R e a l  buraens at present may be  ascertained by r e fe rence  t o  

t h e  deed  c rea t ing  them. In each  successive t ransfer  of ownership 

t h e  burdens may be repeated at length or, more  usually, be 

incorpora ted  by r e fe rence  to  t h e  earl ier  deed c rea t ing  them. 

Over t h e  years  rules  have developed governing t h e  enforceabil i ty 

of burdens. T o  be enforceable, t hey  must, broadly speaking, be  

p rec i se  and expressed in clear unequivocal language, consistent  

with t h e  na tu re  of t h e  af fec ted  property and en te r  t h e  Register  

of Sasines o r  t h e  Land Register. Burdens, or  a r e fe rence  t o  deeds  

c r e a t i n g  burdens, a r e  generally contained in t h e  dispositive c lause  

Conveyancing Law and Prac t ice  I1 p 252-284. 



of t h e  disposition conveying the burdened es ta te .  Alternatively the 

burdens may be contained in a deed of conditions in accordance 

with section 32 of the  1874 Act. As indicated in the  preceding 

paragraph, w e  do not envisage that  under the  new system any 

changes will De required t o  the existing rules for  t h e  constitution 

of burdens and those rules should apply t o  the  constitution of land 

conditions. 

3.20 Ti t les  t o  land recorded in the  General Register  of Sasines 

will disclose a l l  t h e  burdens imposed by deed on t h e  land. In 

addition, t h e  land may be subject t o  s ta tutory  restrictions, 

servitude rights and others which are not recorded a s  affect ing 

t h e  land but nevertheless restr ict  t o  a significant ex ten t  t h e  land 

owner's freedom t o  use his land. In t h e  case  of a t i t l e  registered 

in t h e  Land Register, burdens a re  disclosed on t h e  t i t l e  sheet  and 

t h e  land cert if icate,  a s  also are extant  charges. Overriding 

in teres ts  a r e  noted either following special application t o  the  

Keeper or, if they a re  disciosea in documents accompanying an 

application for  registration, they will be automatically noted. The 

Keeper also has a discretion to  note such overriding in teres ts  a s  

come t o  light during the registration process. Otherwise, they do 

not  appear on the  t i t le  sheet. Overriding in teres ts  a r e  defined by 

sect ion 28 of the  1979 Act and include such mat te r s  a s  the  

in teres t  of a lessee under a lease not being a long lease, the  

in teres t  of a proprietor of the  dominant tenement  in a servitude 

and t h e  in teres t  of a member of the  public in respect  of any 

public right of way etc. It is interesting t o  note in this 

connection tha t  section 6(1Ae) of t h e  1979 A c t  requires the  

Keeper t o  note any "enforceable real right pertaining t o  the  

in te res t  or subsisting real burden or condition affecting t h e  

interest". This provision does not appear t o  authorise t h e  Keeper 



t o  o m i t  r e f e rences  t o  burdens which have  become  obsolete.' be 

consider  t he  position in relation t o  obsole te  burdens or land 

condit ions where  appropriate  throughout t h i s  paper. 

(iii) Scheduling of r ea l  burdens o r  land condit ions 

3.21 I t  is t h e  pract ice in some a r e a s  of t h e  coun t ry  t o  detai l  

burdens a f f e c t i n g  subjects  in a schedule annexed t o  t h e  disposition 

of  t hose  subjects.  The pract ice is, however, by no means 

universal  and w e  have considered whether a s t a t u t o r y  requirement 

t h a t  r e a l  burdens or  land conditions should be  t a k e n  o u t  of the 

S e e  Professor  Halliday's view as s t a t ed  in  t h e  foo tno te  t o  page 
37 in  his commentary  on the  Land Regis t ra t ion  (Scotland) Act  
1979. "In Brookfield ~ e v e i o p r n e n t s  Ltd v - ~ e e p e r  of t h e  Registers  
of Scot land  19119 SLT (Lands Tr) 105, 1989 SCLR 435, t h e  Lands 
Tribunal  for  Scotland observed t h a t  t h e  Keeper  was not  obliged t o  
a s c e r t a i n  whether  a subsisting burden was  en fo rceab le  o r  not, and 
t h a t  h is  duty  was t o  en ter  such burdens as appea red  t o  him t o  be 
s t i l l  possibly enforceable and t o  de le te  t h o s e  which were  no  longer 
subsisting, i e  which no longer appeared on t h e  f a c e  of t h e  t i t les  
r e l a t ing  to-the in teres t  in question as s t i l l  remaining in being. 
F o r  c o m m e n t  on this decision see C Brownlie, "Registrat ion of 
Ti t le ,  Burdens and t h e  Keeper's Role" (1990) 35 JLS 200." 



dispositive c lause  of  t h e  disposition and inserted in a schedule t o  

t h e  disposition in a prescribed form would be  desirable. This 

app roach  was recommended by the  Halliday C o m m i t t e e  who 

cons idered  t h a t  t h e  p rac t i ce  of scheduling of both  anci l lary r ights  

and  land  condit ions would great ly assis t  in t h e  identif icat ion of 

such r igh t s  and conditions for  a l l  purposes. T h e  Government in 

t he i r  1972 Green Pape r  agreed t h a t  scheduling would f a c i l i t a t e  

examina t ion  of sas ine  titles.' In t h e  case of i n t e re s t s  i n  land 

which are subjec t  t o  registrat ion of title, a schedule of  r ea l  

burdens o r  land conditions could be  incorporated in t h e  t i t l e  shee t  

of t h e  a f f e c t e d  subjec ts  more readily and be more  easily amended  

t o  t a k e  accoun t  of  subsequent variat ions o r  discharges t h a n  t h e  

exist ing approach which entai ls  ex t r ac t ing  t h e  burdens provisions 

f rom t h e  re levant  t i t les ,  

3.22 We recognise t h a t  t he  faci l i ty t o  n a r r a t e  r ea l  burdens o r  

land condit ions in a schedule rather  than in t h e  body of t h e  deed  

exists ,  and  t h e r e  is, accordingly, a n  a rgumen t  t h a t  no legislat ive 

provision is necessary. We have however, concluded t h a t  a 

s t a t u t o r y  requi rement  t ha t  real  burdens or  land  conditions be  

de ta i led  in  a prescribed form in a schedule t o  a conveyance  would 

make i t  e a s i e r  for  unqualified persons t o  identify r e a l  burdens o r  

land condit ions and, perhaps, even more impor tant ly ,  g rea t ly  ass i s t  

t h e  Keeper ' s  s t a f f  and  help speed up t h e  regis t ra t ion  process. For 

th i s  reason, despi te  t h e  f a c t  t h a t  t he  f o r m a t  of deeds  i s  not 

s t r i c t l y  a m a t t e r  which should concern us in our  review of land 

tenure,  we  have  concluded tha t  we should m a k e  a provisional 

proposal t o  t h e  e f f e c t  t ha t ,  in deeds  execu ted  a f t e r  t h e  appointed 

day, r e a l  burdens o r  land conditions should be deta i led  in a 

schedule t o  b e  annexed t o  and referred t o  in t h e  deed. 

P a r a  87. 



K'e provisionally propose: 

2. 	 R e a l  burdens or land conditions which are created a f t e r  

t h e  appointed day should be narrated in a prescribed form 

i n  a schedule to t h e  deed imposing them 

(iv) Imposition of Real  Burdens or Land Condit ions by S t a t u t e  

3.23 Sec t ion  95 of the  Civic Government (Scotland) Act  19821 

provides, in relat ion t o  private open spaces  in populous places, 

t h a t  t h e  l iabi l i ty fo r  maintaining such  spaces  and  t h e i r  boundaries 

should o e  shared  equally among those  ent i t led  t o  use them. The 

provision i s  silent as to  how it i s  t o  be in t e rp re t ed  where there  

a r e  inconsistent  t i t l e  provisions regulat ing t h e  open space. Vie 

have  considered in our Discussion Paper  h o  9L2 whether a 

s t a t u t o r y  c o d e  based on this  kind of approach might be adopted on 

a wider basis in respect  of obligations re la t ing  t o  liability for  

paymen t s  in  r e spec t  of common p a r t s  such as mutual  walls, gables 

o r  roofs  which a r e  presently governed by t h e  common law rules 

f o r  t h e  law of t h e  tenement where t h e r e  has  been no express 

provision t o  t h e  contrary. Such a code,  which would also apply in 

t h e  absence  of specific provision t o  t h e  con t r a ry  would, we hope, 

lead t o  a reduced need t o  impose in individual conveyances land 

condit ions o r  real  burdens dealing with m a t t e r s  covered by the 

code. 

1982 	c.45.

* The  Law of t h e  Tenement lDec 1990). 



3.24 be  also consider, in relation t o  Option l, whether this 

approach might be extended t o  the regulation of shared liabilities 

and rights 1 , outwith t h e  relatively narrow field of t h e  law of the  

tenement,  where t i t les  a r e  silent. We have concluded t h a t  while i t  

may be possible t o  formulate  general rules, t h e  difficulties in 

establishing a suitable s t a tu to ry  f ormula for sharing such liabilities 

and rights in individual cases, which would accommodate the  

varying shares which may be appropriate t o  different par ts  of t h e  

whole affected subjects, would make the  formulation of such 

legislation impracticable. 2 

3.25 N e  t a k e  t h e  view tha t ,  within the  context  of the  reformed 

s t ructure  of land tenure, it would be inappropriate t o  make a n y  

general provision for t h e  imposition of specific real burdens or 

land conditions by statute.  Accordingly we propose that ,  excep t  

for the  proposals made by us elsewhere in respect  of the law of 

t h e  tenement,  real  burdens or land conditions shoul~d not be 

imposed by way of s ta tutory  provision. 

We provisionally propose t h a t  

3. 	 Notwithstanding any recommendation which may be made 

in respect  of t h e  introduction of a s ta tutory  code in 

defined circumstances, such as t h e  law of t h e  tenement ,  

no  general  provision should be made fo r  imposition of rea l  

burdens or land conditions by statute. 

Such liabilities would fa l l  within our definition of "service" 
conditions- see  para 

W e  propose, however, t o  issue a short discussion paper on t h e  
narrow issue of rights t o  and obligations in respect  of mutual 
boundary walls. 



(v) Should Rea l  Burdens o r  Land Conditions b e  categorised? 

3.26 Rea l  burdens do not '  at present  f a l l  t o  be formally divided 

in to  d i f f e ren t  ca tegor ies  according  t o  the i r  nature.  We considered 

whether ,  under t he  new sys tem,  t h e r e  would be any benefit  in 

ca tegor is ing  r ea l  burdens or land conditions, t o  enable, if 

appropriate ,  e a c h  ca tegory  t o  have  d i f ferent  rules  for  constitution 

and  enforcement .  We identif ied t h r e e  potential  categories  -
amen i ty  conditions, serv ice  conditions and  spec ia l  conditions. be 

have  concluded t h a t  en fo rcemen t  varying according t o  the  

ca t egory  of rea l  burdens o r  land conditions involved would be 

unduly complex  and do not ,  accordingly, suggest  the introduction 

of such a regime. We found i t  convenient ,  however, for  t he  

purpose of  th is  paper, to r e f e r  t o  real  burdens o r  land conditions 

broadly ca tegor ised  in t h e s e  terms. In t h e  following paragraphs 

w e  indica te  t h e  type  of conditions which we intend should be 

included in e a c h  ca tegory  f o r  t h e  purposes of discussion. 

3.27 Amenity conditions. The  majori ty of r ea l  burdens which a r e  

of most  relevance t o  land ownership today f a l l  into the general  

c a t e g o r y  of ameni ty  conditions. R e  regard this  category as 

including conditions relat ing to:- 

(a) 	 T h e  externa l  appearance ,  use and c a r e  of the land 

(including buildings). 

\b) 	Externa l  additions, a l te ra t ions ,  des t ruc t ion  etc. 



(C)  	 Provision and maintenance  of pr iva te  roads  and paths 

serving only t h e  burdenea subjects.  

(d) 	 Locat ion and use of moveable or  heritaDle objec ts  brought  

on t o  t h e  land. 

le)  	 Parking of vehicles. 

(f) 	 Keeping of an imals  etc. 

3.28 Service  conditions. b e  would def ine  serv ice  conditions, 

broadly, a s  being conditions re la t ing  to t h e  provision, main tenance  

and renewal  of common p a r t s  and  serv ices  where  "parts" would 

include walls, fences, roofs, ch imney Stacks, gu t t e r s ,  down pipes, 

rhones, g a t e s  etc., with a l l  necessary  r ights  of access, and 

"services" would include pipes, vents ,  ducts ,  cables a n d  tanks,  wi th  

a l l  necessary r ights  of access. 

3.29 Special  conditions. In th is  and t h e  following P a r t  of t h e  

paper r e fe rence  is made t o  a t y p e  of condit ion described as a 

"special" condition. The  meaning of th is  is explained in paragraphs  

3.30-3.32 below. I t  is intended t o  t a k e  accoun t  of t he  spec ia l  

requi rements  of bodies such as churches,  cha r i t i e s  and public 

authorities. 

Should special  en fo rcemen t  r ights  be recognised 

3.30 R e  recognise t h a t  c e r t a i n  bodies, such  as churches, 

char i t ies  or public au thor i t ies  might  be cons t i t u t ed  by s t a t u t e ,  

t r u s t  deed o r  by some  o the r  method which c i rcumscr ibes  the i r  



abi l i ty  to dea l  f ree ly  with land and, in part icular ,  t o  dispose of 

land wi thout  imposing res t r ic t ions  on i t s  fu tu re  use which might 

no t  be properly ca tegor ised  as being of a n  amenity or  service 

nature.  In recognit ion t h a t  such circumstances can  exist ,  we 

cons idered  i t  appropr ia te  to explore the  possibility of introducing 

spec ia l  rules  f o r  en fo rcemen t  of a ca tegory  of I1special conditions" 

t o  m e e t  t h e  requi rements  of those  bodies which might not  be  

qualif ied t o  en fo rce  r ea l  burdens o r  land conditions under e i ther  

of our  opt ions  f o r  t h e  new sys tem of land tenure. In designating 

th i s  c a t e g o r y  as "special conditions" we  would, s tr ict ly speaking, 

be  a t t r i bu t ing  t h e  special i ty more t o  t h e  na ture  of t h e  person o r  

body imposing t h e  condit ion than  t o  t h e  condition itself. The 

d i f f e rence  be tween  spec ia l  and other  conditions would be t h e  

c r e a t i o n  of a personal  en t i t l emen t  t o  en fo rce  the  conditions. A 

body imposing special  condit ions would be  ent i t led t o  en fo rce  

t h o s e  condit ions notwithstanding t h e  f a c t  t h a t  t he  body would not 

o the rwise  m e e t  t h e  normal c r i t e r i a  t o  be established under any 

new requ i r emen t s  f o r  en t i t l emen t  t o  enforce. Ule do  not consider  

t h a t  a l l  condit ions should be capable  of being special conditions. 

Only those  which would be appropriate  in t h e  light of t h e  s t a t u s  

of  t h e  body imposing t h e m  should qualify, as for  example, when a 

church  imposes  a condit ion t h a t  t h e  use of former  church buildings 

should not be inconsistent with the  dignity of t h e  sub jec t s  as 

f o r m e r  ecc les ias t ica l  buildings. 

3.31 If a ca t egory  of special  conditions was t o  be introduced, 

cons idera t ion  would have t o  be given as t o  how bodies en t i t l ed  t o  

impose  and en fo rce  special  conditions should be identified. One 

opt ion  would be t o  provide a general  s ta tu tory  definition of 

qualifying bodies o r  authori t ies ,  or, a l ternat ively,  provision could 



be made for subordinate legislation which could specify those  

bodies and authorities. A general s ta tutory  definition would have 

t o  be so widely worded that  i t  would a lmost  certainly give rise t o  

abuse. W e  preferred the  second option whereby bodies enti t led t o  

impose special conditions could be prescribed by regulations. Such 

regulations might also indicate, in general  terms, t h e  type  of 

condition which could be imposed by each  body. 

3.32 We have had regard to  t h e  part icular difficulties facing 

those  bodies t o  which power might be given to impose special  

conditions but have concluded t h a t  t h e  creation of such a 

privileged category would be inconsistent with the general  

approach favoured by us in  the proposed new system of land 

tenure.  We accordingly propose t h a t  no special rights should Pe 

conferred on such bodies i n  relation t o  alienations of land taking 

place af ter  the  appointed day. We consider la ter  in this paper ( a t  

paragraph 4.34) whether there  should be some saving provision 

introduced in respect of the  enti t lement of such bodies t o  enforce  

a restricted category of obligations o r  restr ict ions which were 

imposed as real burdens before the  appointed day. 

We provisionally propose tha t  

4. 	 No special enforcement provisions should .be introduced for  

charitable, r e k i o u s  o r  public bodies in respect  of real 

burdens o r  land conditions c rea ted  a f t e r  the appointed day. 



(vii) Should a n  over lap  with s ta tu tory  provisions be avoided? 

3.33 We h a v e  considered whether i t  would be appropr ia te ,  fo r  t h e  

fu ture ,  t o  r e s t r i c t  t h e  scope of real  burdens o r  land condit ions t o  

avoid duplicat ion be tween public and private ( ie  c r e a t e d  by s t a t u t e  

and  deed  respec t ive ly)  regulation and we have considered whether  

r ea l  burdens o r  land conditions in t h e  private ca t egory  should be 

en fo rceab le  only insofar as they r e l a t e  t o  ma t t e r s  not  a l ready 

regula ted  by s t a tu t e .  W e  have concluded tha t ,  as i t  is not  possible 

t o  p red ic t  t h e  f u t u r e  e x t e n t  and na ture  of s t a tu to ry  regulat ion of 

a m e n i t y  m a t t e r s  wi th  certainty,  such a n  approach would not  be 

cons is ten t  wi th  t h e  re ten t ion  of a sys tem of pr iva te  regula t ion  of 

land use. In addition, in relation t o  ma t t e r s  a f f ec t ing  amen i ty ,  

w e  take t h e  view t h a t  t he  need t o  t a k e  accoun t  of local  

variat ions,  such  as requirements  in respec t  of t h e  ex te rna l  

appea rance  of  buildings which may differ  f rom local i ty t o  locality, 

i s  part icularly important .  The flexibility needed f o r  such local  

var ia t ions  could no t  be easily accommodated  within a s t a t u t o r y  

provision. W e  have  concluded t h a t  any restr ict ion on t h e  scope  of 

a m e n i t y  condit ions t o  ma t t e r s  not otherwise regulated by s t a t u t e  

would be inappropriate. 

W e  	provisionally propose t h a t  

5. 	 T h e r e  should be no restr ict ion on t h e  scope  of real burdens 

or land condit ions to be created a f t e r  t h e  appoin ted  day 

by r e f e r e n c e  to paral lel  s ta tu tory  provisions. 



l 

E n f o r c e m e n t  of r ea l  burdens or  land condit ions 

3.34 Introduction. We a r e  satisfied t h a t  t h e  r ea l  burden remains  

t h e  most  e f f ec t ive  method of cons t i tu t ing  obligations o r  

r e s t r i c t i ons  in respec t  of land. Under t h e  new sys tem of land 

t enu re ,  land will continue t o  be subjec t  t o  exist ing and new rea l  

burdens  o r  land conditions imposed and  cons t i t u t ed  according t o  

t h e  ru les  and prac t ices  which have developed fo r  real  burdens 

under t h e  present  system. The principal d i f f e rence  will be in t h e  

e n t i t l e m e n t  t o  en fo rce  those  real  burdens o r  land conditions. This 

is o n e  of  t h e  most  diff icul t  a spec t s  of a n y  sys t em of land t e n u r e  

which pe rmi t s  any  degree  of private regulat ion of land use. Nho 

should be qualified t o  enforce  real  burdens o r  land condit ions and 

g r a n t  waivers  or discharges? Should qualif ied proprietors  der ive  

t h e i r  r ight  t o  en fo rce  f rom 

(i) proximity only, 

I
(ii) a combination of proximity and c o n t r a c t u a l  t i t l e  , 

(iii) con t r ac tua l  t i t l e  only, or 

(iv) o the r  fac tors?  

By "cont rac tua l  t i t le"  we have in mind t h e  present  sys t em 
where  t i t l e  t o  enforce  on t h e  part of a superior  ex i s t s  where,  for  
example ,  a rea l  burden has been c rea t ed  by a f eu  deed  and h e  is 
presumed t o  have an in teres t  t o  en fo rce  t h a t  r ea l  burden. A 
disponer and his successors, in t h e  case of a r e a l  burden c r e a t e d  
by d ispos i t ion ,  also have a r ight  t o  en fo rce  when t i t l e  and  i n t e r e s t  
exist .  - A  ius  $uaesitum t e r t i o  would also c o m e  in to  th i s  ca t egory  
b e e  par  a s 766-3.68). 



3.35 The Halliday Commi t t ee  favoured r e t en t ion  of a modified 

t y p e  of feudal  tenure  and did not, accordingly, consider  t o  any 

s igni f icant  e x t e n t  t h e  question of en t i t l emen t  t o  enforce.  Their 

cons idera t ion  of t h e  mat te r  (paras 178-1821 was  r e s t r i c t ed  t o  the  

possibility of t ransferr ing enforcement  r ights  t o  l oca l  planning 

au tho r i t i e s  or leaving enforcement  r ights  as they  were. Neither 

opt ion  was  considered t o  be wholly sat isfactory.  The  Government 

in t h e  White Paper  of 1969 made i t  clear t h a t  t h e y  were not 

a t t r a c t e d  t o  t h e  retent ion of t h e  feudal  sys t em in  any  form. 

T h e y  proposed at pa ra  34 t h a t  enforcement  r ights  should be given 

"... t o  owners  of land to which the  benef i t  c r e a t e d  by the 

condi t ions  is specifically a t t ached  by t h e  t e r m s  of t h e  creat ing 

d e e d  or any subsequent variation of it..." ie t h e  White Paper 

proposed t h a t  t h e  r ight  t o  enforce  should depend only on contract .  

While t h e  White Paper  did not address t h e  quest ion of whether 

c o n t r a c t u a l  r ights  would or  should pass t o  successors ,  i t  was 

implied t h a t  t hey  would so pass. The  succeeding Government in 

t h e  Green  Pape r  of 1972 proposed t h a t  t h e  exist ing non-feu deed 

me thods  of c r ea t ing  real  burdens ( i e  burdens c r e a t e d  by 

disposition) should be retained. Although t h e  Green  P a p e r  did not 

explore  en t i t l emen t  t o  enforce, i t  is reasonable t o  presume tha t  

no  change  f r o m  t h e  existing rules on en t i t l emen t  t o  en fo rce  non-

feuda l  r ea l  burdens crea ted  by disposition was  envisaged. 

3.36 Against  th is  background, we  do not think t h a t  i t  is worth 

considering t h e  option of retaining t h e  feudal  sys t em as i t  stands. 

I t  is c l ea r  t ha t ,  in view of t h e  c o m m i t m e n t  t o  re form by 

success ive  governments  and the  diminishing e f f ec t iveness  of the 

f euda l  sys t em as a fair and  universal method of regulat ing land 

use, r e fo rm is needed. In th is  sect ion of t h e  paper we  consider 

t w o  options for  t h e  enforcement  of real burdens o r  land 



conditions. W e  then go on t o  discuss, in relat ion t o  those options, 

by whom enforcement  action might be taken and what procedures 

should be followed. In the following paragraphs we consider, 

briefly, t h e  existing law on enforcement of real  burdens. 

3.37 The present system, Under the  present system, land may be 

subject t o  real  burdens created by feu deed, disposition or  Deed 

of conditions.' In some cases, a superior may have c rea ted  a vius 

quaesitum t e r t i o  in favour of CO-feuars which would enable a 

feuar who could demonstrate a mutuality between an obligation 

created i n  his own t i t l e  and an obligation c rea ted  in similar terrris 

in t h e  t i t les  of his CO-feuars t o  take appropriate enforcement 

action against  his CO-feuars. In the case of burdens c rea ted  by 

way of disposition, t h e  deed may provide t h a t  ownership of t h e  

benefited land will give rise t o  an ent i t lement  t o  enforce '  real  

burdens. In such a case, unless the  original disponer identifies t h e  

lands benefited by t h e  burdens and expressly provides t h a t  the  

burdens will be enforceable by his successors in t i t l e  t o  those 

lands,2 it is likely t h a t  t h e  right t o  enforce burdens created by a 

disposition will end when the  original disponer's ownership comes 

t o  an end. A -ius quaesitum tert io can be c rea ted  by a disposition 

and in t h a t  case, if t h e  necessary mutuality can be proved and 

in teres t  demonstrated, the  tertius wil l  be able  to enforce the  

real  buraens. 

3.38 The present law depends on the  person seeking t o  enforce a 

real  burden having both t i t l e  and interest  t o  enforce. In t h e  case  

of a superior, his t i t l e  t o  enforce exists by virtue of t h e  feudal 

grant itself and his in teres t  is presumed t o  exis t  a s  a consequence 

1874 A c t  5.32. 


Braid Hills Hotel CO Ltd v Manuels 1909 SC 120. 




of  t h e  continuing relationship be tween  successive superiors and 

vassals. In t h e  case  of a disponer and  disponee, t h e  disponerls t i t l e  

de r ives  f r o m  t h e  conveyance imposing t h e  r e a l  burdens, while his 

i n t e r e s t  t o  enforce  may be  implied b u t  i s  open t o  challenge by 

t h e  disponee. In t h e  case  of CO-feuars and CO-disponees, a t i t l e  t o  

e n f o r c e  may be crea ted  expressly or, implied, by establishing the  

necessa ry  mutual i ty of burdens. . I n t e r e s t  i n  such  cases must be 

proved and  mus t  be demonst ra ted  to be rea l  a n d  substantial. 

3.39 The  proposed new system. We pu t  fo rward  t w o  options f o r  

comment .  Opt ion  1, which is discussed in paragraphs  3.40-3.60, is 

t h e  more  radical  but  is based on t h e  prefer red  approach of 

success ive  Governments as expressed  in t h e  White and Green 

P a p e r s  discussed in Par t  I1 of , t h i s  paper. In t h e  case of land 

condi t ions  imposed a f t e r  t h e  appointed day, t h i s  option would give 

e n f o r c e m e n t  r ights  t o  neighbouring proprietors  who would be 

qualif ied by vir tue of their  proximity t o  t h e  burdened subjects  and 

the i r  ab i l i ty  t o  demonstrate  t h a t  fa i lure  t o  comply with t h e  land 

condi t ion  in  question would be de t r imen ta l  t o  them. The person 

imposing t h e  land condition would have  a personal  cont rac tua l  

r ight  t o  en fo rce  tha t  condit ion against  t h e  original burdened 

proprietor .  While the  land condit ion would a t t a c h  t o  the  land in 

t h e  s a m e  way  a s  a real burden, t h e  r ight  t o  en fo rce  t h e  condition 

would not  automatical ly be t ransmissible by t h e  c rea to r  of t he  

condition, nor  would he automat ica l ly  be  ab le  t o  enforce  i t  against  

s ingular  successors  of the  original burdened proprietor. Proximity 

a n d  d e t r i m e n t  would be t h e  qualifying tests t o  be me t  t o  found 

e n f o r c e m e n t  rights. In e f f ec t ,  neighbouring proprietors  would be 

given an au tomat i c  -ius quaes i tum t e r t i o  which would not be 

dependent ,  as at present,  on the i r  deriving t i t l e  f rom a common 

author.  Our  preferred option, opt ion  2, discussed in paragraphs 

http:3.40-3.60


3.61-3.71, builds on the  existing rights of disponers in relation t o  

the  creation and enforcement of real burdens, and involves the  

conversion of existing superiors' rights into disponers' rights. The 

existing rights of disponers and ter t i i  would remain undisturbed 

and could continue t o  be constituted in t h e  future  in t h e  same 

way a s  at present. In discussing each option we consider -

(il 	 t h e  cr i ter ia  for qualification t o  enforce; and 

(ii) 	 t h e  nature of t h e  real  burden o r  land condition t o  be 

enforced. 

Consultees' views on t h e  following a l ternat ive  propositions a r e  

sought 

6. 	 (i) Should land conditions be enforceable only by 

proprietors who qualify by vi r tue  of owning land near 

to t h e  burdened land and can demonstrate t h a t  fa i lure  

to comply with the  land conditions would be 

detr imental  to t h e m  (Option 1)1 , o r  

(ii) 	 Should rea l  burdens be enforceable only by disponers 

and their  successors who can establish the necessary 

title and interest ,  and Likewise, by co-disponees and 

thei r  successors who benefit f rom a properly 
2consti tuted ius quaesitum te r t io  (Option 2).-

Note: W e  would welcome any suggestions consultees may 

have a s  t o  a l ternat ive  approaches t o  a new system of land 

See parar 3.40-3.60. 

See paras 3.61-3.71. 
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tenure  or any changes tha t  consultees would like t o  be 

made t o  either of t h e  options we canvass. 

OPTION 1 

(i) Qualification t o  enforce 

3.40 Under t h e  present sys tem i t  is essential tha t  a person wishing 

t o  enforce  a real  burden should be able t o  demonstrate a title and 

interest  so t o  do. Under Option 1, following the abolition of 

feudal tenure with i t s  notion of a perpetual contract  by tenure, 

t h e  ability t o  demonstrate t i t l e  will become so subordinate to the  

interest  of neighbouring proprietors that  t i t l e  should cease t o  be 

of any significance in the  enforcement process. 

13.41 Subject to  our proposals in respect  of service conditions, 

for the  purposes of Option l we propose that  under the new 

system qualification t o  enforce  should depend on proximity and the  

ability t o  demonstrate ac tua l  or potential detriment. Such an 

approach would ensure t h a t  only those with the  greatest  interest 

in enforcing burdens, ie proprietors in the  vicinity, would be 

qualified t o  t ake  enforcement action. Our proposals a re  without 

prejudice t o  any contractual  provisions agreed between the grantor 

of a conveyance and t h e  grantee  regulating the use of the 

subjects disponed. The contractual  rights and obligations, however, 

would not b e  transmissible t o  singular successors of either party. 

l In paras 321-3.60 below we consider whether special provisions 
should be  made for the  enforcement of service conditions. 



3.42 A r e a l  burden has t o  be c r e a t e d  in acco rdance  wi th  t h e  

existing c lear ly  defined rules and  i t s  enforceabil i ty depends on 

compliance with those rules. Under Option l,  land conditions would 

st i l l  be cons t i tu ted  by deed, usually on t h e  t ransmission of  land, 

but  en t i t l emen t  t o  enforce  would r e s t  wi th  t h e  g ran to r  in r e s p e c t  

of t he  original g ran tee  and a lso  wi th  qualified neighbouring 

proprietors. W e  discuss t h e  tests which could be imposed t o  

establish proximity at paragraphs  3.43-3.47. In t h e  case of 

proximity, we consider whether  an  appropr ia te  test f o r  t h e  

proximity of  t h e  enforcer ' s  land t o  t h e  enforcee ' s  should requi re  

land - (a) t o  be coterminous, Cb) t o  be within a specif ied d is tance ,  

o r  (C) t o  m e e t  o ther  cr i ter ia .  S o  f a r  a s  de t r imen t  is concerned,  

we  consider t h a t  i t  should be a c t u a l  o r  potent ia l  in t h e  sense  t h a t  

i t  is a likely consequence of  fai lure t o  observe  a land condition. 

3.43 Tests  fo r  proximity. We h a v e  considered whether  proximity 

should be assessed by r e fe rence  t o  co terminos i ty  only o r  by 

reference  to t h e  relat ive d is tance  be tween  t h e  burdened and 

benefited land. Coterminous land may b e  defined a s  land having a 

common boundary line with burdened land. Ar t ic le  7 of t h e  Town 

and Country  Planning (Genera l  Development} (Scotland) Order  
l

1981 provides a proximity t e s t  based on e i ther  co terminos i ty  o r  

location within a specified distance.  T h e  Order provides t h a t  

persons with a notifiable i n t e re s t  ( i e  t h a t  of owner, occupier  o r  

lessee) in "neighbouring" land should be notif ied of any  proposed 

development on the  land which i t  "neighbours". "Neighbouring" land 

is defined in Art icle  2 o f  t h e  1984 Order  as land which is 

coterminous o r  within 4 m e t r e s  of t h e  boundary of t h e  land for  

which t h e  development is proposed. If t h e  development itself is 

S1 19811830 as amended by t h e  Town and Country  Planning 
(General Deve1opment)lScotland) Amendment  Order 1984 ("the 1984 
Order") S1 1984/237 both made under t h e  Town and Country  
Planning (Scotland) Act 1972 c 52. 
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more than  90 m e t r e s  f rom any par t  of t h e  "neighbouring land", 

t h e  not i f ica t ion  requi rements  do not apply. The t e rms  of Ar t ic le  

2 a r e  reproduced at Appendix I1 t o  this  paper for  t h e  benef i t  of 

consul tees  who will be  in teres ted  t o  note t h e  special provisions 

made  in r e spec t  of f l a t t e d  property and t h e  situation where t h e  

"neighbouring land" is a road. 

3.44 While not  necessari ly taking t h e  view tha t  t h e  planning 

legislat ion r e f e r r e d  t o  in t h e  foregoing paragraph represents  t h e  

idea l  test of proximity fo r  t h e  purposes of enforcement of land 

conditions, we  consider t h a t ,  for  t h e  purposes of this  Option l ,  

qualif icat ion to en fo rce  should depend on t h e  benefi ted and 

burdened land being c lose  t o  e a c h  other. W e  d o  not believe t h a t  i t  

should a lways  b e  necessary fo r  t h e  propert ies  t o  be coterminous  a s  

in t h e  case o f  f l a t t e d  property o r  propert ies  separated by a road. 

Accordingly, w e  have  concluded t h a t  t h e  proximity test should be 

m e t  by propr ie tors  whose properties l ie  within a prescribed 

d i s t ance  of t h e  burdened property. 

3.43 In considering what  test for  proximity would be  most  

equ i t ab le  in a l l  c i rcumstances ,  we have had regard not only t o  t h e  

ident i f ica t ion  of  proprietors  who should appropriately be invested 

wi th  t h e  r ight  t o  take enforcement  ac t ion  but  also t o  t h e  need  t o  

ensure  t h a t  when a burdened proprietor seeks t o  vary o r  discharge 

a land condit ion by agreement ,  he is not faced  with t h e  necessi ty 

of seeking consen t  f rom a n  unreasonably la rge  number of qual if ied 

proprietors. The  quest ion of discharge and variation of land 

condit ions is d e a l t  with l a t e r  in this  paper 1. In this par t  we a r e  

principally concerned  with r ights  t o  enforce. 



3.46 b e  have  considered d i f ferent  t e s t s  f o r  t h e  measurement  o f  

t h e  prescribed distance and our provisional proposal r e f l ec t s  our  

conclusion on t h e  optimum distance,  tak ing  into accoun t  t h e  need 

t o  avoid t h e  creat ion of a n  excess ive  number of qual if ied 

proprietors. We have given special  considerat ion t o  the  position 

o f  CO-owners. If ,  say, a pr iva te  road o r  pa th  which is in common  

ownership f a l l s  within the  prescribed distance,  i t  could be  argued 

t h a t  i t  is inequitable t ha t  a d is tan t  proprietor  should, by v i r tue  

only of owning, say  a 1/100th p a r t  of a road, be  given a r igh t  t o  

en fo rce  land conditions a f fec t ing  land near  t o  t h e  road but  d i s t an t  

f r o m  the  main pa r t  of his property.  Wle t a k e  t h e  v i e n  t h a t ,  in 

such  a case, t h e  burdened proprietor  would be pro tec ted  by t h e  

f a c t  t h a t  t h e  benefiting proprietor  would probably have  d i f f icu l ty  

in  establishing t h e  necessary potent ia l  de t r imen t  t o  t a k e  

enforcement  action. The si tuat ion where a burdened propr ie tor  is 

seeking a variat ion or  discharge of a land condition is dea l t  with 

l a t e r  in th is  In many cases  CO-owners of land fal l ing 

within the  prescribed distance, including land forming a road  o r  

p a t h  may have  a leg i t imate  in t e re s t  in  t h e  en fo rcemen t  of land 

conditions. We can  see no justification fo r  t r ea t ing  owners  in 

common of roads  differently f rom any o the r  owner in common  o r  

so le  proprietor. Accordingly, w e  have  concluded t h a t  t h e  

proximity test should be  me t  by any  proprietor  with an  i n t e r e s t  as 

a n  owner of any ground si tuated within t h e  prescribed distance.  

3.47 A typical  urban road, including footpa ths ,  would be 

approximately 10 metres  wide. Our  p re fe rence  would be f o r  a 

prescribed d is tance  of 20 metres,  as w e  consider t h a t  this  would 

ensure  t h a t  a l l  proprietors whose amen i ty  might  D e  adverse ly  

a f f e c t e d  by a n y  fai lure t o  observe a land condit ion would have  t h e  

necessary enforcement  rights. 



3.48 Detriment .  Enforcing proprietors would be qualif ied to 

en fo rce  under Opt ion  l by virtue of the i r  ownership of land within 

a defined d is tance  f rom the  burdened a r e a  of ground. In many 

cases this  would g rea t ly  increase the  number of proprietors  who 

would be en t i t l ed  to enforce  land conditions and whose consent  

would requi re  t o  b e  sought  for  a variation o r  discharge of such 

conditions. We propose tha t  an addit ional  test, requiring 

propr ie tors  qual if ied by virtue of proximity t o  demons t r a t e  t h a t  

t h e y  would suf fer  ac tua l  or potential  de t r iment  by v i r tue  of 

fa i lure  t o  observe  land conditions, should also be imposed. Such a 

test should ensu re  t h a t  only those proprietors  in t h e  vicinity of 

burdened land who a r e  likely t o  be adversely a f f ec t ed  by a fai lure 

t o  comply with land conditions will b e  qualified t o  take 

en fo rcemen t  action. 

3.49 Under t h e  present  system, t h e  enforcing proprietor  does  not 

general ly requi re  to show tha t  he  will suffer  de t r imen t  if t h e  

burden in quest ion is not  complied with, although i t  is possible 

t h a t  t h e  deed  imposing t h e  burden might make some  provision t o  

th i s  e f fec t .  On t h e  o ther  hand, t he  Lands Tribunal has  no t  been  

prepared  t o  make  awards  of compensation under sec t ion  l of t h e  

1970 Act unless some detr iment  t o  neighbouring proprietors  

seeking compensat ion on the  discharge o r  variation of a land 

obligat ion c a n  be shown. The word "detriment" is not in f a c t  

used in t h e  1970 A c t  which refers  instead t o  "substantial loss o r  

d isadvantage  ...". W e  envisage t h a t  t h e  concept  of de t r imen t  

might  be in t e rp re t ed  widely t o  include aes the t ic  considerations, 

nuisance and o the r  f ac to r s  which might lead t o  a loss of amen i ty  

f o r  qualified proprietors. While a loss of ameni ty  could, of course, 

lead  t o  a quantif iable reduction in t h e  value of t h e  qualif ied 



proprietor's property, we do not consider tha t  such a loss of value 

should be an essential prerequisite for successful enforcement 

proceedings based on detriment. 

W e  provisionally propose: 

7. 	 (i) The proximity test should be m e t  if t h e  burdened land 

is cotwrninous with or within a prescribed distance of 

t h e  benefited land. 

(ii) 	 The prescribed distance should be 20 metres. 

Note: W e  would welcome consuitees' views on our 

proposed prescribed distance. 

(iii) 	 In addition t o  proximity, enforcing proprietors should 

be required t o  demonstrate t h a t  fai lure t o  comply 

with a land condition will result  i n . a c t u a l  or  potential  

detriment t o  the  proprietor's in teres t  in the benefited 

land. 

(ii) The nature  of land conditions 

3.50 Amenity conditions: The emphasis in a l l  the recent reviews of 

land tenure referred to  in this Paper has been on enforcement of 

real  burdens or land conditions of an amenity nature. W e  consider 

tha t ,  for the  majority of proprietors, one of the  principal 

justifications for a system of private regulation of land use is the 

preservation of the amenity of their neighbourhood. This brings 

benefits  both in general environmental terms and in terms of 

property values. Our proposals for this option are  directed to 

ensuring t h a t  those with the greatest  interest  in preserving the  

amenity of their  neighbourhood may take steps t o  ensure tha t  land 

conditions imposed for this purpose a re  observed. 



3.51 Service  conditions: While t h e  majori ty of conditions 

regula t ing  t h e  maintenance and use of common  pa r t s  and  services 

c a n  be t r e a t e d  in t h e  same  way as "amenity" conditions, with the  

s a m e  test applied t o  ascer ta in  qualification to enforce,  t h e r e  a r e  

cases where a proprietor with a very r ea l  in teres t  in the 

ma in tenance  of a common part,  e g  a dra inage  sys tem,  might not 

qual i fy  under t h e  rules  based on a test of proximity as set o u t  in 

t h e  previous paragraphs. While such problems are not  confined t o  

ou r  proposals  for  Option 1, we recognise t h a t  a n  enforcement  

r e g i m e  which depends on proximity might  lead to particular 

problems fo r  proprietors benefiting f rom such common parts. In 

t h e  following paragraphs we discuss methods  of overcoming such 

problems. 

3.52, Condit ions regulating liability for  and  r ights  t o  common 

p a r t s  and  serv ices  may be imposed in  s eve ra l  d i f fe rent  ways. An 

e x a m p l e  of a s t a tu to ry  provision which w e  have  a l ready refer red  

t o 1  i s  s ec t ion  95 of the  Civic Government (Scotland) A c t  1982 

which makes  provision for  t he  main tenance  of common areas. 

This  is a good example of how rights  and  obligations may be 

r egu la t ed  by s t a tu t e .  

3.53 The  common law, in t h e  case of t e n e m e n t  property, 

r egu la t e s  main tenance  and repair  of common p a r t s  and  services. In 

ou r  Discussion Paper  on the  law of t h e  t enemen t2  we have 

discussed a possible s ta tu tory  code t o  r ep lace  t h e  common law 

P a r a  3.23 supra. 

DP No 91. We also propose t o  publish a discussion paper on 
biutual  Boundary Walls. 



rules. k h i l e  i t  would not, in our view, be p rac t i cab le  t o  ex tend 

th is  spec i f ic  code  t o  shared parts  and serv ices  o the r  t han  t h o s e  in 

t e n e m e n t  proper ty ,  t h e r e  is, of course, no reason why t h e  code  or  

any  pa r t  of i t  should not be applied a s  a m a t t e r  of ag reemen t  

be tween various burdened and benefi ted proprietors. We consider, 

however, t h a t  t h e r e  a r e  aspec ts  of our proposals in relat ion t o  t h e  

law of t h e  t e n e m e n t  which might be helpful in re la t ion  t o  

common ownership in  general  and common maintenance  obligations. 

3.54 One  c a t e g o r y  of obligation which we have  not  as y e t  

touched upon in any  detai l  in this paper is t h e  servitude. For  a 

serv i tude  to ex i s t  t h e r e  must be a dominant  Tenement (land 

benefi t ing f r o m  t h e  obligation) and a serv ient  t e n e m e n t  (land 

burdened by t h e  obligation). A good example  is t h e  serv i tude  r ight  

t o  lead a pipe through a neighbouring propr ie tor ' s  land. The  

neighbour g r a n t s  a servi tude for  t h e  pipeline. His land is t h e  

serv ient  t e n e m e n t  while the  land of t h e  pipe owner is t h e  

dominant  t enemen t .  Servi tudes may be cons t i t u t ed  in severa l  ways. 

They may be t h e  subjec t  of specif ic  wr i t ten  ag reemen t s  which 

may be recorded in t h e  Register of Sasines o r  reg is te red  in t h e  

Land Register .  They may be incorporated in a conveyance  of land 

or, a l te rna t ive ly ,  t h e y  may not be cons t i tu ted  by writing at al l .  It  

is possible f o r  serv i tudes  t o  exist as a m a t t e r  of law, a s  in  t h e  

c a s e  of na tura l  serv i tudes  such a s  t h e  obligation of lower ground 

t o  rece ive  water  draining naturally f rom higher ground. A 

serv i tude  may be const i tuted by prescript ion o r  may be t h e  

subjec t  of a n  implied grant .  Servitudes may be r ea l  burdens. 

3.55 I t  is not  necessary for  the purposes of th is  paper t o  

consider t h e  law of servi tudes at  any length. I t  is suf f ic ien t  t o  

note  t h a t  al though servi tudes may be  r ea l  burdens, t hey  will not 



be affected by our proposals for the  abolition of feudal land 

tenure. Servitudes, however, a re  relevant t o  our consideration of 

service conditions, a s  servitude rights may be created in relation 

t o  obligations which are also created real  burdens by feudal grant 

o r  disposition. This could happen where, for example, there is a 

servitude right in relation t o  a shared drainage system or water 

supply pipe and the  t i t le of t h e  property benefiting from t h e  

service also imposes real burdens on the servient tenement in 

relat ion t o  repair, maintenance and renewal. Maintenance 

obligations a r e  not part of the servitude and must be separately 

consti tuted real  burdens. Accordingly, while servitude rights may 

exist, any maintenance obligations imposed in relation t o  those 

rights may be unenforceable fo r  a variety of reasons but 

principally, in t h e  case of option 1, through lack of qualification 

t o  enforce by virtue of proximity. 

3.56 Under the  present system there  a r e  often significant 

practical  difficulties in enforcing maintenance obligations in 

respect  of common parts. For example, in t h e  case of a mutual 

access  roadway where, either ownership is retained by the  disponer 

with rights of access only granted t o  t h e  disponee, or  portions of 

t h e  roadway -ex adverso the subjects served by i t  a r e  sold off to  

t h e  individual proprietors, it can be very difficult for one 

proprietor t o  enforce maintenance obligations against the others. 

If t h e  disponer has no continuing interest  in ensuring that  the 

roadway is adequately maintained, i t  is not easy t o  persuade him 

t o  t a k e  any action which may be available t o  him in terms of the 

individual conveyances to secure maintenance work. In the 

absence of specific provision in t h e  individual titles, and if no -ius 

quaestium te r t io  has been created,  the re  will be no reciprocal 

r ights of enforcement among t h e  benefiting proprietors. In either 



-- 

of these  cases, under Option l i t  is likely t h a t  neighbouring 

proprietors  would be a b l e  t o  take en fo rcemen t  ac t ion  but  

neighbours who a r e  too  d is tan t  t o  meet  t he  proximity t e s t  (and 

who might have  had r ights  a s  te r t i i  under t h e  present  sys tem)  

would have  no  rights. 

3.37 As t h e  r ights  of enforcement  i n t e r  se in such  cases a r e  

to ta l ly  dependent  on t h e  wording of t h e  individual conveyances  and 

t h e  relat ionship which may have been c r e a t e d  by those  

conveyances  be tween t h e  proprietors  involved, i t  i s  not  prac t icable  

t o  consider i n  de ta i l  a l l  t h e  different  s i tua t ions  which maj. a r i s e  

under t h e  present  system. We have considered whether  t h e r e  would 

be any  advan tage  in a r e fo rm which would enab le  main tenance  

obligations t o  be en fo rced  by a l l  proprietors  benef i t ing  f rom t h e  

common p a r t  o r  service.  We have i t  in mind t h a t  such  en~ i t l e 'men t  

might  subsist  regard less  o f  any  e lement  of common  ownership in 

t h e  pa r t  o r  s e rv i ce  in quest ion where t h e  t i t l e s  a r e  s i lent  on such 

mat te rs .  Where t h e  common par t  o r  serv ice  is i n  common 

ownership t h e r e  may be remedies  availabie a t  common  law1 t o  t h e  

proprietor  who wishes t o  recover t he  costs of remedia l  work 

required t o  m e e t  main tenance  obligations. Such remedies  a r e ,  

however, at best, uncer ta in  and for  this reason we  a r e  a t t r a c t e d  

by t h e  possibility of improving t h e  position of such common 

owners, along wi th  o the r s  who benefit  f rom a common  pa r t  or 

service,  by giving t h e m  a s t a tu to ry  r ight  t o  en fo rce  land 

conditions in relat ion t o  such  common p a r t s  aga ins t  a n y  o ther  CO-

owner or  benefi t ing propr ie tor  regardless of whether  t h e  proximity 

test has  been  met. We would also propose t h a t  where t h e  t i t l e s  

a r e  s i lent  as t o  t h e  prec ise  apport ionment of  liability, in any case 

where t h e  p a r t  o r  serv ice  is in common ownership, liability should 

be  a l loca ted  according  t o  t h e  ownership of t h e  p a r t  o r  service. 

W e  have  in mind such  remedies  as t h e  r ight  of t h e  owner in 
common t o  e f f e c t  necessary  repairs  (see Deans  v Woolfson 1922 
SC 221), al though i t  is not ce r t a in  how t h e  c o s t  of e f f ec t ing  such 
repairs  may be recovered. 



3.58 Where a contractual provision exists  burdening the property 

benefited by the  right of use with liability for the  cost of 

maintenance, we take t h e  view t h a t  i t  should be open t o  

proprietors of any other benefited property t o  enforce such 

contractual  obligations. Such an approach would be consistent 

with our proposals where the re  is common ownership. Where there 

is no common ownership and t h e  t i t les  a r e  silent, liability should, 

in our view, be shared equally among those benefiting in the  

absence of t h e  parties not reaching some alternative agreement. 

W e  consider tha t  an apportionment of liability based on use, while 

being apparently fairer, would give rise t o  too many problems of 

proof of usage. 

3.59 While the  acceptance of a maintenance liability is a 

contractual  mat ter  for individual proprietors which should not be 

interfered with, if any of the  parties wish t o  effect  a re-

allocation o f  liability, i t  should be open t o  them, a s  at present, t o  

reach an  agreement t o  this effect .  Such a n  agreement should be 

binding on thei r  successors. W e  also suggest tha t  i t  should be open 

t o  a majority of the burdened parties t o  seek a formal re-

allocation by the  Lands Tribunal and, in making an order in 

respect  of t h e  re-allocation, t h e  Tribunal should be authorised t o  

award compensation, to  be payable, a s  directed, t o  any proprietor 

or  proprietors adversely a f fec ted  by any such re-allocation, by the 

other  proprietors. The Lands Tribunal order in such cases would 

be given e f f e c t  to  in t h e  Land Register or  recorded in the  

General  Register of Sasines but should not be capable of 

registrat ion o r  recording until the  Tribunal is satisfied that  any 

compensation payments have been made. 



3.60 Special conditions: The imposition of a tes t  of proximity for 

qualification to  enforce land conditions would mean that many 

organisations which, at present, appear t o  be qualified to  enforce 

real burdens would not be able t o  enforce similar land conditions 

imposed under the new system. We have already suggested that  no 

special provisions should be made for enforcement of land 

conditions by organisations such as charities, religious bodies or 

public authorities disposing of land af ter  the appointed day. 

Transitional arrangements for such bodies a re  discussed in Par t  IV 

of this paper. When disposing of land in t h e  future, such 

organisations would have t o  use techniques other than land 

conditions, such as contractual obligations in conjunction wi th  

rights of pre-emption or reversion. 1 

Where consultees prefer Option l ,  we provisional.ly,.. propose: 

8. 	 (il Where proprietors benefit from a common part  o r  

service they should be entit led t o  enforce any 

maintenance obhgation in respect of that par t  or 

service imposed on any other benefiting proprietor. 

(ii) 	 Where a part is in common ownership and the  t i t les  

do not apportion liability for maintenance that  liability 

should be shared in the  same proportion as ownership. 

(iii) 	 Where there  is no apportionment of liability among 

benefiting proprietors who have no interest  in t h e  part 

o r  service as owners in common, liability should be 

shared equally. 

l See paras 5.26-5.31 of this paper. 

http:provisional.ly,.


(iv) 	 Proprietors benefiting from a common part or service  

should be able  to bind themselves and their  successors, 

by agreement to a re-allocation of maintenance 

liability. 

(V) 	 It should be open t o  a majority of burdened 

proprietors to make application to the Lands Tribunal 

f o r  an order re-allocating maintenance liability for  a 

common part o r  service  and awarding compensation, as 
appropriate. 

OPTION 2 

J 	 Qualification t o  enforce 

3.61 Option 2 leaves unaffected any enforcement rights in 

respect  of r ea l  burdens enjoyed by disponers or  CO-disponees (with 

r ights as ter t i i )  and their successors. However, the  person in 

right of t h e  former superior's interest  would be deemed by s ta tu te  

t o  have t h e  same enforcement  rights as if he  were a disponer who 

had c rea ted  rea l  burdens in a disposition. CO-feuars with rights of 

t e r t i i  and their  successors would have the  same rights of 

enforcement  a s  CO-disponees who are  tertii. In the  case of co-

disponees and CO-feuars, Option 2 would not materially a f f e c t  

their  ability t o  t a k e  enforcement action. The interests of former 

superiors would, however, be affected to  some extent and these 

difficulties a r e  discussed in Par t  IV - (Transitional Arrangements) 

at paragraphs 4.51 -4.53. 



3.62 After t h e  appointed day, a s  before, the ability of a disponer 

t o  enforce real  burdens will depend on his being able t o  establish 

tha t  he has the  necessary t i t le  and in teres t  t o  do so. In t h e  

following paragraphs we discuss both t i t l e  and interest. 

3.63 Disponer's t i t le  t o  enforce. Professor Halliday s t a t e s  tha t  the 

t i t l e  of a disponer t o  enforce  real  burdens res t s  on t h e  con t rac t  

embodied in the  disposition l. Whether t h e  original disponer or 

his successors may enforce  against the original disponee's 

successors depends on t h e  proper constitution of t h e  original 

burden as a real burden, and the  transfer of t i t l e  t o  enforce t o  

t h e  proprietor seeking t o  enforce. 

3.64 A disponer creating real  burdens in a disposition may 

reserve t o  himself the  right t o  enforce, o r  he may reserve such 

right t o  himself and his successors. Such successors may be 

specifically identified a s  successors in t i t l e  t o  a specified a rea  of 

ground or the  reference may be t o  " s u ~ c e s s o r s ~ ~  anywithout 

further identifying features. Tit le t o  enforce  a properly 

constituted real burden can be transmitted t o  successors in t i t l e  

ei ther by specific assignation2 or  by Where the re  is 

no specification beyond 'lsuccessorsll, t h e  law is  not clear as t o  

whether the reference t o  successors includes only successors who 

a r e  heirs or personal representatives. 

Conveyancing Law and Pract ice  l 1  para 19.48. 

J.A. M c T a p ~ a r t  & CO v Harrower 11906) 8F 1101; Aberdeen 
Varieties Limited v James F Donald (Aberdeen Cinemas) Limited 
1939 SC 788 1940 SC (HL) 52 referred t o  in this paper a s  
"Aberdeen Varieties". 

2 
Braid Hills Hotel CO Ltd v Manuels 1909 SC 120 referred t o  in 
this paper as "Braid Hills". 



3.65 Disponerls  i n t e re s t  t o  enforce  - As well a s  requiring t i t l e  t o  

e n f o r c e  a r ea l  burden, t h e  disponer or  his successors, if 

appropriate ,  mus t  have  and are required t o  demons t r a t e  a n  

i n t e r e s t  t o  enforce.  In Scot t i sh  Co-operative Wholesale Socie ty  v 

Finniel Lord Just ice-Clerk Aitchison said -
"Prima--f a c i e  a disponee who e n t e r s  in to  a solemn c o n t r a c t  
t o  d o  or r e f r a in  f r o m  doing ce r t a in  things concedes  t h e  
i n t e r e s t  of t h e  disponer t o  enforce  t h e  condition, unless it 
c a n  be a f f i rmed  upon t h e  t e r m s  of t h e  disposition t h a t  t h e  
condit ion w a s  conceived in t h e  in teres t  not of t h e  disponer 
bu t  o f  someone else. If it cannot  be so  af f i rmed t h e n  it 
l ies  upon t h e  disponee seeking a release f r o m  t h e  
res t r ic t ion  t o  a v e r  and prove t h a t  t h e  disponer h a s  no  
i n t e r e s t  recognised by law t o  enforce  t h e  restriction". 

A disponee may, accordingly, challenge t h e  presumed in t e re s t  o f  

t h e  disponer to en fo rce  a condition. If t h e  disponer has  reserved  

t h e  r ight  t o  e n f o r c e  to his  own successors in t i t l e  t o  land near  

t h e  burdened land, t h e  in teres t  of those  successors may be 

suff ic ien t  t o  found an enforcement  ac t ion  against  t h e  original 

disponee and his successors  but  each  case depends on i t s  own 

circumstances.  In Aberdeen Varieties, while t h e  cour t  found t h a t  

t h e  burden in quest ion was not, in t h a t  part icular  case, 

enforceable  as i t  was no t  a restr ict ion f o r  t h e  pro tec t ion  of a 

pa t r imonia l  i n t e re s t  in property,  Lord Wark (at p 796), expressed 

t h e  view t h a t  ' t h e  essent ia l  condition1 of t h e  validity of a r e a l  

burden was t h a t  i t  was imposed for  t h e  protect ion of t h e  amen i ty  

o r  comfor t ab le  enjoyment of o ther  lands. In Scott ish Co-operat ive 

Wholesale Socie ty  v Finnie some doubt was expressed a s  t o  

whether  " interest"  o ther  t han  a patrimonial or  property in t e re s t  

would qualify a propr ie tor  t o  take enforcement  proceedings. This  

ques t ion  was  t o  some  e x t e n t  addressed in Aberdeen Variet ies  bu t  

h a s  not  as y e t  been fully resolved. 



3.66 Enforcement  by a CO-disponee (tertius): A CO-disponee who 

h a s  a properly const i tuted r ight  as a t e r t i u s  may be able  t o  take 

e n f o r c e m e n t  act ion against  a fellow ter t ius .  Where a properly 

cons t i t u t ed  -ius quaesi tum t e r t i o  exists,  t h e  co-disponee's r ights  of 

e n f o r c e m e n t  a r e  identical t o  t h e  r ights  of a CO-feuar ter t ius.  In 

order  t o  c r e a t e  t h e  t i t l e  of t h e  te r t ius ,  i t  is e s sen t i a l  t h a t  t h e  

CO-disponee has expressly or  by implicat ion consented  t o  t h e  

in t roduct ion  of the.  tertius.' The  most  common  method of 

achieving  th is  is by express provision in  t h e  disposition in  favour  

o f  t h e  individual disponees. Another common method of c r ea t ing  

a -ius  quaesi tum t e r t i o  is through t h e  medium of a Deed of 

Condit ions imposing identical  condit ions on a l l  disponees and  

implying t h e  existence of o r  expressly grant ing  a & quaesi tum. In 

a l l  cases t h e  conditions in r e spec t  of  which t h e  -ius quaes i tum is 

c r e a t e d  require t o  be in identical  o r  at l ea s t  very  similar  terms.  

T h e  condit ions also require t o  be of such a c h a r a c t e r  t h a t  e a c h  

disponee will have an  in teres t  in the i r  en fo rcemen t .  The r ights  of 

en fo rcemen t  of a CO-disponee t e r t i u s  a r e  fully explored by the  
1 

c o u r t  i n  t h e  cases  of Hislop, Botanic Gardens  P i c t u r e  ~ o u s e "  and 

Braid Hills. 

3.67 If a CO-disponee's r ight  t o  en fo rce  a r e a l  burden is t o  be 

dependent  on a properly const i tuted -ius quaes i tum ter t io ,  we 

envisage  t h a t  grea ter  c a r e  will be  t aken  a f t e r  t h e  appointed day 

in ensuring t h a t  such r ights  a r e  e f fec t ive ly  c r e a t e d  where th is  is 

intended. The  r ight  of t h e  t e r t i u s  is usually en t i re ly  dependent  on 

' Hislop v MacRitchiefs  Trus tees  (18811 8 R (HL)95 ( re fer red  to 
in th is  paper as ''Hislop1'l. 
L 1874 A c t  s.32. 


Botanic Gardens Pic ture  House v Adarnson 192Q SC $49. 




t h e  will of t h e  disponer. If a disponer who proposes t o  sell  off 

several  pieces of ground is not minded t o  c r e a t e  a -ius quaesitum 

in favour of his disponees, t h e  individual disponee cannot force  the  

creat ion of such rights, The nature of a & quaesitum t e r t i o  is 

such t h a t  it must be constituted at the t ime of initial disposal by 

t h e  common author. While one purchaser may not be able to  

bring pressure t o  bear on a seller t o  c r e a t e  a quaesitum 

tertio, it is possible tha t  if potential purchasers were able t o  co-

ordinate  their  requirements collective pressure might be more 

effective.  We would be interested t o  consider views as t o  whether 

t h e r e  is any other way of requiring disponers t o  c rea te  such 

rights. 

3.68 There is further discussion about the  consequences of Options 

I and 2 in P a r t  IV of this paper where we discuss approaches to  

t h e  transit ion from the feudal system t o  a new system of land 

tenure. 

9. 	 Views are invited on whether the re  is any way of requiring 

a disponer to c r e a t e  a -ius quaesitum t e r t i o  other  t h a n  by 

t h e  collective pressure of potential purchasers referred t o  

in  paragraph 3.67 above. 

(ii) The nature  of real  burdens 

3.69 Amenity conditions: Under the present system, not all 

neighbouring proprietors with an interest in preserving the  amenity 

of thei r  neighbourhood have any entitlement t o  enforce real 

burdens against  their  neighbours. Such rights normally depend on 



t he i r  benef i t ing  f rom a -ius quaesi tum tert io.  S o  f a r  a s  w e  a r e  

aware ,  such  r ights  of an  enforceable na tu re  a r e  not  widespread 

and  accordingly i t  is fa i r  to  say t h a t  t h e  a v e r a g e  proprietor  of  

land is unlikely to be able t o  t a k e  ac t ion  aga ins t  his  neighbours t o  

e n f o r c e  r e a l  burdens. The  best h e  c a n  general ly hope  for  in t h e  

case of a building e s t a t e  is tha t  h e  will  b e  a b l e  t o  persuade t h e  

super ior  to t a k e  appropriate  ac t ion  c o m p e t e n t  t o  him. Our 

proposals  f o r  Option 2 would not lead  t o  any  changes  in  t h e  

p re sen t  ru les  fo r  enforcement  of such r e a l  burdens by neighbouring 

proprietors .  

3.70 Se rv ice  conditions. Under Option 2, en fo rcemen t  r ights  in 

r e s p e c t  of serv ice  conditions would be  unaffec ted .  Ent i t lement  

would depend,  a s  at present,  on t h e  t e r m s  of t h e  relevant  

conveyances. There  would be cases, however,  in which t h e  

continuing t i t l e  and in teres t  of t h e  superior  would have been 

rel ied upon f o r  enforcement  and will no  longer exist.  Fo r  example,  

a CO-feuar who h a s  no r ights  a s  a t e r t i u s  may at  present  look t o  

t h e  superior  t o  enforce  real  burdens. While th is  s i tua t ion  subsists  

in re la t ion  to ameni ty  conditions also, t h e  inabil i ty t o  en fo rce  rea l  

burdens re la t ing  t o  t h e  maintenance of common  p a r t s  and serv ices  

may cause  g r e a t e r  difficulties. We have m a d e  proposals to  mee t  

d i f f icu l t ies  which would ar i se  if Option l was  t o  be prefer red  a t  

paragraphs  3.51-3.59 above. As Option 2 would not involve a n y  

s ignif icant  changes  in the  present position, i t  may b e  unnecessary 

t o  explore, in  relat ion t o  this  option, whether  a spec ia l  reg ime for  

en fo rcemen t  of service conditions should be introduced. 

Consultees '  views, however, on this  m a t t e r  would be welcome. 

3.71 Specia l  conditions - The abil i ty of  disponers like chari t ies ,  

rel igious bodies o r  public authori t ies  t o  e n f o r c e  spec ia l  t ypes  of 



r ea l  burden c r e a t e d  a f t e r  the  appointed d a y  will, under Option 2, 

be unaffec ted  by t h e  abolition of t h e  f euda l  system, as under 

Opt ion  2 disponers who can  establish t h e  necessary t i t l e  and 

i n t e r e s t  will be able  t o  enforce real burdens a s  before. 

10. 	 Views are invi ted on  whether t h e r e  is any need f o r  the 

in t roduct ion  of  special rules f o r  the enfo rcemen t  of serv ice  

condi t ions  similar to those proposed in relation to option 1 

f o r  opt ion  2. 

How should land conditions or  real  burdens be enforced a f t e r  t h e  

appointed day? 

3.72 In t h e  following paragraphs we discuss in relat ion t o  each  

option,  a s p e c t s  of enforcement act ion,  such as methods of 

identifying qualified proprietors, wha t  procedures would be 

appropr ia te ,  and t h e  forum for  hearing and  resolving any disputes. 

3.73 Identif icat ion of qualified propr ie tors  (i) Option l Under 

Option i. t h e r e  will, in virtually every case, be more than  one  

person who could be qualified t o  e n f o r c e  a part icular  land 

condit ion ("qualified proprietors"). Identif icat ion of qualified 

propr ie tors  should be relatively s t ra ight forward  on t h e  application 

of a s imple  test of proximity. Once  a l l  i n t e re s t s  in land have 

been  regis te red  in t he  Land Regis te r  (which is map-based) 

identif icat ion of benefited property should be easily made by 

r e fe rence  t o  t h e  relevant  ordnance survey map. 

3.74 (ii) Opt ion  2 - Under Option 2, t h e  existing rules as t o  

en fo rcemen t  by disponers who can  establ ish t h e  necessary t i t l e  and 

i n t e r e s t  t o  en fo rce  will apply. be a r e  no t  a w a r e  of t h e r e  being 

a n y  diff icul ty at present in identifying disponers k h o  may have 



enfo rcemen t  rights. The  s a m e  cannot, however, be said in t h e  case 

of te r t i i .  A t  present  where a ius quaest ium t e r t i o  exists,  unless-
t h e  deeds  m a k e  spec i f i c  provision t o  t h e  cont rary ,  any  benef i ted  

proprietor  may t a k e  enforcement  action, and th is  i s  discussed in 

t h e  following paragraphs. In t h e  case of a disponer and  his 

successors, t he i r  r ight  t o  enforce  depends on  the i r  abi l i ty t o  

establ ish t i t l e  and in teres t .  

3.7j Under Opt ion  2, t h e  r ights  of t e r t i i  in  enforcing r ea l  

burdens will have  increasing significance. I t  is, accordingly, 

impor tant  t h a t  s o m e  method of ensuring t h a t  t hose  with r igh t s  a s  

t e r t i i  in relat ion t o  t h e  enforcement  of any r e a l  burden c a n  be 

readily identified. A t  present  an individual propr ie tor  whose t i t l e  

i s  recorded in t h e  General  Register of Sas ines  would find it 

ex t r eme ly  diff icul t  t o  identify a l l  individuals who might  have  

r ights  as ter t i i .  W e  understand t h a t  in t h e  case of t i t l e s  

reg is te red  in t h e  Land Register,  t h e  Keeper canno t  exc ise  a 

burden f rom t h e  t i t l e  shee t  even where t h e r e  has  been a 

consolidation of t h e  r ight  of superiority (dominium directurn) and  

t h e  r ight  of proper ty  (dominium utile) unless h e  is sat isf ied t h a t  

t h e r e  a r e  no e x t a n t  r ights  of tertii .  Given t h e  way in which such  

r ights  a r e  c r ea t ed ,  investigations in such cases, even  fo r  t h e  

special is t  s t a f f  a t  Meadowbank House, can  be ex t r eme ly  t ime-

consuming. 

3.76 R e  have  considered whether, in  , future,  t e r t i i  should have  t o  

be identified by r e fe rence  t o  plans annexed t o  t h e  disposition of 

t h e  burdened land which show t h e  e x t e n t  of t h e  land benefi t ing 

f r o m  t h e  r ights  confer red  on third parties. We h a v e  concluded t h a t  

th is  might  encourage  perpetuat ion of t h e  p rac t i ce  of  giving a l l  

t h e  proprietors  in a la rge  development t h e  r ights  of t e r t i i  



regardless of their  proximity t o  t h e  burdened land. While such an 

approach has t h e  at traction of simplicity in the  context of a map-

based system of registration of t i t le ,  we think tha t  i t  would be 

be t t e r  t o  require rights in favour of third part ies t o  be created 

expressly in t h e  disposition of t h e  burdened property by reference 

to individual plots identified by a sufficient conveyancing 

description and, if appropriate, by reference t o  a plan. 

3.77 Our reservations in relation t o  identification of ter t i i  by 

re fe rence  only t o  a plan a r e  based on t h e  potential proliferation 

of r ights which may be created in this respect. This is still  a 

slight risk with our preferred approach but we a r e  not at tracted 

t o  the  possibility of imposing a limitation by reference t o  distance 

f rom t h e  burdened subjects on t h e  extent  t o  which such rights 

may be  created. Those responsible for constituting enforcement 

r ights will not normally wish t o  make them unduly onerous for the 

burdened proprietor. 

3.78 Consideration has been given in past reviews to  the 

possibility of a local planning officer taking on responsibility for 

enforcing real  burdens. W e  consider t h a t  this would not be a 

desirable solution and would be inconsistent with the present trend 

towards deregulation of planning controls. 

K e 	provisionally propose: 

11. Under Option 1 

(i) 	 any qualified proprietor should be entitled t o  take 

enforcement action. 



Under Option 2 

(ii) 	 t h e  existing rules as to enforcement  by a disponer, 

successor of a disponer or a ter t ius  should continue t o  

apply-

(iii) 	 Consultees are invited to indicate whether after the 

appointed day, rights in favour of a ter t ius  should only 

be capable of being crea ted  in respect of areas of 

land which have been specifically identified in t h e  

disposition of t h e  burdened land. 

Remedies available for enforcement of land conditions or real  

burdens 

3.79 (i) Option 1 The feudal relationship is essentially one of a 

perpetual contract  by tenure between t h e  superior for the  t ime  

being and the  vassal for t h e  t ime being. If a vassal fails in his 

obligation t o  pay feu duty or t o  comply with other burdens, t h e  

superior will have, in addition to t h e  various rights of enforcement 

which may be available t o  him by contract ,  other remedies such 

a s  the superior's right of hypothec, poinding of t h e  ground and t h e  
1 

right of irritancy.' If a feu is t o  be  irr i tated for non-payment of 

feu duty, the irritancy may be purged probably a t  any t ime  before 

an extract  decree is recorded in t h e  Register of Sasines. Other 

irritancies, following on a breach of an obligation -ad factum 

praestandum, a r e  not automatically purgeable, but only at t h e  
2

discretion of the  court. 

l "Irritancy1' is a t e r m  used for t h e  process whereby the  court  
cancels the vassal's feu right and it rever ts  t o  t h e  superior 
unencumbered. 
L 

Precision Relays Ltd v Beaton 1980 SC 220. 
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3.80 Under a sys tem of absolu te  ownership, t h e  continuing 

relat ionship be tween superior and vassal and their  concurrent  

i n t e re s t s  in  t h e  s a m e  a r e a  of  ground will disappear, and special  

remedies  ava i lab le  to a superior  deriving f rom t h a t  relationship 

will no  longer be appropriate. In t h e  future, under Option l, a n  

ent i re ly  new class of benef i ted  proprietors  would be ent i t led  t o  

en fo rce  land conditions. We see no reason why t h e  enforcement  

remedies  ava i lab le  to qualified proprietors  under t h e  new sys t em 

should d i f f e r  material ly f r o m  those  available t o  individuals, o the r  

t h a n  superiors, wi th  en fo rcemen t  r i gh t s  under t h e  present system. 

3.81 These  r emed ies  be tween disponer and disponee have been  

conveniently classed according t o  their na ture  by Professor  

Halliday as remed ies  avai lable in respec t  of "real burdens f o r  

moneyM and " rea l  conditions". Rea l  burdens for  money which a r e  

not  cons t i t u t ed  within a superior  and vassal relationship do not, in 

t h e  absence  of a spec i f ic  personal  power of enforcement ,  found a 

r ight  t o  ra i se  a personal  ac t ion  for  I t  is t he re fo re  

unlikely t h a t  t h e  c rea t ion  of land conditions imposing a n y  

obligat ions equivalent  t o  this  t ype  of rea l  burden will be 

a t t r a c t i v e  under t h e  new system. W e  suggest la te r  s o m e  

t rans i t ional  a r r angemen t s  in respec t  of existing "commercial  

burdens" which may fa l l  in to  t h e  ca tegory  of rea l  burdens fo r  
2 money. 

3.82 T h e  o the r  category,  r e a l  conditions, of fers  a b e t t e r  

en fo rcemen t  model  for  t h e  new system. Rea l  conditions may 

impose  a n  obligat ion t o  do  o r  not t o  do  something. Enforcement 

Conveyancing Law and P r a c t i c e  I1 para  19.62. 

S e e  paragraphs  4.28-4.33. 

http:4.28-4.33


in t h e  l a t t e r  case would normally be by way of ac t ion  of 

in terd ic t .  Where a n  obligation t o  do  something  has  not been  met ,  

t h a t  obligation may be enforced by way of a n  ac t ion  ad  f a c t u m-
praes t andum against  t he  disponee. A t  present  t h e  exis tence  of a 

r ight  of enforcement  by successors of t h e  original  disponer aga ins t  

successors  of t h e  original disponee very  much depends on t h e  

wording of t h e  original disposition and t h e  na ture  of t h e  

obligation. 

3.83 Our  provisional proposals f o r  Option 1 a r e  based on t h e  f a c t  

t h a t  t h e r e  a r e  remedies available t o  persons, o t h e r  t han  superiors ,  

who c a n  establish t i t l e  and in t e re s t  under t h e  present  sys t em such 

as a n  ac t ion  of interdict ,  an  ac t ion  -ad f a c t u m  praes tandum or  an  

ac t ion  for  damages. We consider t h a t  t h e s e  remedies  a r e  

suff icient  for  t h e  purposes of t he  new system. 

3.84 (ii) Option 2. Existing remedies  would be avai lable if 

Option 2 was preferred. These remedies  ex i s t  at  present  and we 

d o  not consider t h a t  any significant changes  would be  required. 

N,e provisionally propose: 

12. Under Option l 

(i) 	 t h e  remedies  cur rent ly  ava i lab le  to a disponer o r  co-

disponee for  enforcing r ea l  burdens should be avai lab le  

fo r  the enforcement  of land conditions. 

Under Option 2 

(ii) 	 the remedies  cur rent ly  available to a disponer o r  co-

disponee fo r  enforcing r ea l  burdens should con t inue  to 

be available. 



3.85 Forum for  disputes. In considering whether any  change  is 

des i rable  in t h e  forum where enforcement ac t ions  a r e  heard, we 

h a v e  reviewed the  desirability of (i) enforcement  by means of 

a c t i o n s  brought  before  t h e  ordinary civil cou r t s  as at present  and 

(ii) extension of t h e  jurisdiction of t h e  Lands Tribunal fo r  Scotland 

t o  enab le  i t  t o  hear  such  cases. We have also considered whether  

a n y  addit ional  remedies  should be introduced. 

3.86 (i) Enfo rcemen t  through the  cour ts  - A civil ac t ion  in t h e  

c o u r t  i s  t h e  only remedy available at present  fo r  fai lure t o  

comply with rea l  burdens. There is no evidence t h a t  cou r t  

en fo rcemen t  h a s  proved unsatisfactory in t h e  past.  In an  ac t ion  

fo r  spec i f ic  implement  of a cont rac t  t h e  cour t ,  by v i r tue  of i t s  

equ i t ab le  jurisdiction, rriay exercise i t s  aiscret ion t o  refuse t o  
l 

g r a n t  d e c r e e  of spec i f ic  implement and awara  'damages instead. 

We recognise t h a t  t h e r e  a r e  grea t  pressures on c o u r t  t i m e t a ~ l e s  

which c a n  resul t  in substant ial  delays, and due regard  must  a l so  

b e  had t o  t h e  potent ia l  expense for  the  par t ies  which a t t e n d s  a l l  

fo rma l  c o u r t  proceedings. We question, in t h e  c i rcumstances ,  

whether  t he  ordinary civil cour ts  a r e  t he  most appropr ia te  fora 

fo r  considering m a t t e r s  relat ing to  such a specialised a r e a  a s  land 

tenure.  

W.M. Gloag, Con t rac t  (2nd ed), pp 657-661; D.M. Walker, Civil 
Remedies ,  pp 276-282; W. McBryde, Contract ,  pp 510->13. 



-- 

3.87 (ii) Enforcement through t h e  Lands Tribunal for Scotland 

(referred t o  in this paper as the "Lands Tribunal1' or  " T r i b ~ n a l ' ~ )-
This Tribunal was set up under t h e  Lands Tribunal Act l949 t o  

determine questions relating to  compensation and other mat te r s  

brought within i t s  jurisdiction. A t  present, following the  

enac tment  of t h e  1970 Act, the Lands Tribunal has  jurisdiction t o  

deal  with in ter  al ia matters arising f rom t h e  assessment of 

compensation, variations or  discharges of land obligations and, 

relatively rarely, applications in respect  of al location of feu 

duties. Over t h e  years since its establishment, t h e  Lands Tribunal 

has  developed an expertise in t h e  assessment of compensation a s  

well a s  in t h e  variation and discharge of land obligations. For 

this reason we consider i t  would be an  appropriate forum for  

enforcement actions under the new system of land tenure  in 

questions arising under either Option 1 o r  2. K e  think tha t  the  

Tribunal should be given the power t o  award compensation in 

appropriate cases  where an enforcement order has been sought. 

3.88 We propose that  the jurisdiction of t h e  Lands Tribunal 

should be extended t o  include power t o  consider applications for 

orders requiring compliance with land conditions or real  burdens 

(llenforcement orders"), and that the  provisions of t h e  1949 Act 

which empower the  Lands Tribunal t o  award expenses and 

compensation t o  parties to  a hearing should be extended 

accordingly. The Lands Tribunal for Scotland Rules 1 9 7 i 2  make 

provision in respect  of inter alia applications under section 1 of 
-7 


t h e  1970 Act  f o r  variations and discharges of land obligations and 

also for determinations of questions of disputed compensation. We 

suggest t h a t  these  rules should apply t o  applications for variations 

and discharges of land conditions (if Option I is adopted) and we 

l C.42 referred t o  in this paper as the  "1949 Act". 

L 
S1 19711218 referred to  in this paper as "the 1971 Rules". 
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propose, in addition, that  they should apply t o  awards of 

compensation made by the Tribunal in respect  of breaches of, or 

non-compliance with, land conditions. W e  also propose tha t  the 

provisions of section 3 of the  1949 A c t  which allows appeals by 

way of s t a ted  case to the  Court of Session on points of law 

should apply. 

W e  provisionally propose: 

13.W 	 The jurisdiction of the Lands Tribunal should be 

extended to enable the  Tribunal to make enforoement 

orders. 

(ii) 	 The Lands Tribunal should be empowered to award 

compensation as an al ternat ive  to an enforcement 

order. 

(iii) 	 The Lands Tribunal should be t h e  only competent 

forum for hearing applications in respect  of 

e n f o r e m e n t  of real  burdens o r  land conditions. 

(iv) 	 The existing provisions for appeal to t h e  Court of 

Session by way of s ta ted case on points of law should 

be available in respect  of enforcement  orders. 

Enforcement of Lands Tribunal Orders 

3.89 Under.  t h e  1949 Act, an ex t rac t  of an order of t h e  Tribunal 

may  be  recorded for execution in the  Books of Council and 



Session and is enforceable accordingly.' This provision would 

seem t o  apply principally t o  awards of expensesZ a s  orders varying 

o r  discharging land obligations would not generally require t o  be 

' 'executed" in t h a t  way. Where a land obligation is varied or  

discharged subject  t o  t h e  payment of compensation, the  order 

cannot take e f f e c t  until the  Tribunal has endorsed the  order t o  

t h e  e f f e c t  e i ther  t h a t  t h e  compensation has  been paid or  t h a t  a l l  

persons t o  whom any compensation has  been awarded, but  who 

have not received payment of it, have agreed t o  the  order taking 

effect.) The Tribunal may direct tha t  t h e  compensation shal l  be 

paid or satisfied within a specified t ime and tha t ,  unless i t  is so 

paid or satisfied, t h e  order shall be void on t h e  expiration of the  

t ime so  specified. 4 

3.90 W e  envisage t h a t  t h e  Tribunal would be empowered t o  di rect  

tha t  an enforcement order must be obternpered within a specified 

period. It is therefore  necessary t o  make provision for  further 

procedure in  t h e  even t  of refusal or failure t o  obternper the  order 

within t h a t  period. W e  propose that  in t h a t  event  the  enforcing 

proprietor should be ent i t led  to return t o  the  Tribunal and apply 

for an award of compensation. An e x t r a c t  of the  order making 

t h e  award could be recorded for execution and enforced in t h e  
5 

same way a s  other  orders of the Tribunal. 

1949 Act,  S 3(12Xdl, substituted by the  Conveyancing and Feudal 
Reform (Scotland) A c t  1970 (c 35), s SO(2). 

1949 Act,  s 3(5); 1971 Rules, r 33 (amended by S1 1985f581). 

1971 Ruler, r 5(2),  substituted by S1 19771432, r 3. 

-9
Ibid r 5(3). 


1949 Act,  S XI2Xd)- see para 3.90 above. 




3.91 There may be cases, however, where an order has not been 

timeously obtempered and either t h e  enforcing proprietor or the  

Tribunal considers that  compensation .would not be an appropriate 

remedy. We have considered whether in such cases  the  enforcing 

proprietor should be entitled t o  invoke t h e  procedure for the 

enforcement  of a decree -ad fac tum praestandum which is provided 

by section l of the  Law Reform (Miscellaneous Provisions) 

(Scotland) Ac t  1940. Under this procedure t h e  person in right of 

a decree  -a d  factum praestandum may apply t o  the  court by which 

t h e  decree  was granted. The court, if satisfied tha t  the  person 

against  whom the  decree was granted is wilfully refusing t o  

comply with it, may either grant  warrant for  his imprisonment or 

recal l  t h e  decree  and make a n  order for payment by him t o  the  

applicant of a specified sum "or make such other order a s  appears 

t o  the  cour t  t o  be just and equitable in t h e  circumstancestt.' We 

a r e  aware  tha t  there a r e  difficulties with regard to the 

enforcement  of decrees -ad f a c t u m  praestandum against corporate 

bodies and unincorporated associations, and t h a t  there is doubt 

about  t h e  nature of the  al ternative orders which may be obtained 

without resorting to  the nobile officium of t h e  Court of Session. 

W e  consider, however, tha t  i t  would be inappropriate in this Paper 

e i ther  t o  propose new general rules a s  t o  t h e  enforcement of 

decrees  -ad facturn praestandum or  t o  devise special rules a s  t o  

enforcement  orders which would not apply t o  decrees -ad  factum 

praestandum. 	 W e  propose only t h a t  an  enforcement order should 

be  deemed t o  be a decree -ad factum praestandum for the 

purposes of section I of the  1940 Act. 

Law Reform (Miscellaneous ProvisionsXScotland) Act 1940, (3 & 
4 Ceo VI, c 421, s 1\11, (21. 



greatest  of ca re  and the widest discretion,' i t  is unnecessary t o  

impose further statutory constraints on t h e  Tribunal. 

W e  provisionally propose: 

14.W 	 In any case where a person has  fai led to obtemper  an 

enforcement order, it should be competen t  for  t h e  

person who obtained the order t o  apply to the Lands 

Tribunal for  an award of compensation. 

(ii) 	 An enforcement order should be deemed to be a 

decree -ad f a a u m  praestandum f o r  t h e  purposes of 

section 1 of t h e  Law Reform (Miscellaneous Provisions) 

(Scotland) A c t  1940. 

(iii) 	 The Lands Tribunal should have the s a m e  power as a 

Lord Ordinary to punish contempt  of court. 

3.94 Possible al ternative t r ea tment  of compensation payable 

following a breach. We have also considered whether sums of 

money payable a s  compensation should be capable of being secured 

on the  heritage involved or  become an automat ic  charge on that  

heritage. Since the  enactment  of the  1970 Act ,  a security over 

heritage must be created by standard security. There  a r e  a t  

present no provisions which would enable deemed standard 

securities to  exist although i t  is st i l l  possible t o  c r e a t e  s ta tutory  

charges. To be effect ive  a standard security has t o  be 

Milburn 1946 SC 301 EL P Normand at p 315; Royle v Gray 
1973 SLT 31. 



consti tuted in the  prescribed form and recorded. There is nothing 

t o  prevent a debtor voluntarily granting a standard security over 

his property but, if he does not contract  t o  do so, he cannot be  

compelled. It might be possible t o  give t h e  courts or Lands 

Tribunal power t o  order t h a t  sums due following breach of a rea l  

burden o r  land condition be secured by standard security. This 

approach would in our view lead t o  so many practical difficulties 

in, for  example, the  ranking of securities tha t  the  difficulties f a r  

outweigh any benefit which might accrue. Accordingly we do not 

propose t o  pursue this option further. 

W e  provisionally propose: 

15. 	 Provisions to secure payment of compensation due by a 

burdened proprietor to a benefited proprietor by means of 

a standard security o r  statutory charge should not be 

introduced. 

Discharge or  variation of rea l  burdens or land conditions 

3.95 In considering the  variation and discharge of real burdens o r  

land conditions under the  new system, w e  have discounted the  

possibility of adopting a more radical approach t o  the continuation 

of real  burdens or land conditions by making them matters of 

personal con t rac t  which would lapse if not specificaliy renewed on 

e a c h  change of ownership. For the  reasons given below, we 

discarded this approach as being less beneficial than the real  

burden t o  the  maintenance of amenity in t h e  longer term. W e  

a r e  concerned that  real  burdens or land conditions which a r e  

purely personal in nature would very quickly become unenforceable 



no ma t t e r  which enforcement  reg ime w a s  adopted.  In England a n  

a t t e m p t  has  been made t o  ove rcome  th i s  deficiency through t h e  

use  of complex  systems of covenants  and  indemni t ies  which d o  

not ,  in our view, achieve t h e  desired resul t  of enforceabi l i ty  by 

successors  as ef fec t ive ly  as t h e  r e a l  burden. We have  been unable 

t o  identify any  way in which land condit ions which a r e  a m a t t e r  

of personal c o n t r a c t  could be enforced  aga ins t  successors  wi thout  

t h e  complex ar rangements  which o p e r a t e  in  England. 

3.96 A properly const i tuted r ea l  burden at present  runs wi th  t h e  

land and can  be enforceable in perpe tu i ty .  This is at  t h e  s a m e  

t i m e  one  of t h e  s trengths and  one  of  t h e  weaknesses of t h e  f euda l  

system. The re  a r e  c i rcumstances  where  i t  is desirable t h a t  

restr ict ions on t h e  use of land and o the r  obligat ions re la ted  t o  t h e  

ownership of t h e  land should be en fo rceab le  aga ins t  successors  in 

t i t l e  of t h e  original grantee  but t h e r e  a r e  c i r cums tances  where  

t h e  original reason for  creat ing a burden has  been over taken  by 

t h e  passage of t i m e  and i t  is en t i re ly  unreasonable t h a t  successors  

of  t he  original disponee should cont inue  t o  be  bound by t h a t  

burden. 

3.97 A superior and vassal have a lways  been  a b l e  t o  vary t h e  

t e r m s  of a feu grant  by ag reemen t  as have t h e  g ran to r  of a 

disposition and t h e  disponee. I t  has  only been  s ince  t h e  e n a c t m e n t  

of the  Conveyancing and Feudal  Re fo rm (Scotland) A c t  1970 which 

provided for  t h e  variation and discharge of  land obligations1 in 

sect ion 1, t h a t  variation of land obligat ions aga ins t  t h e  wishes of 

t h e  benefited proprietor was possible. The  Lands Tribunal  is, 

however, ab le  t o  vary or discharge a land obligation only in t h e  

"Land obligation" is so defined in sec t ion  l of  t h e  1970 A c t  a s  
t o  exclude rea l  burdens cons t i tu ted  by disposition where  the  
disponer does  not  specifically reserve  en fo rcemen t  r ights  to  t h e  
proprietor  of "an interest  in land" (see sec t ion  2(6)).  Such 
burdens, consequently, a r e  not  capable  o f  var ia t ion  o r  discharge 
under t h e  Act. 



1
c i r cums tances  prescribed by section 113) of t h e  Act. 

3.98 By v i r tue  of sec t ion  18  of t he  1979 Act,  for  t h e  avoidance  

o f  doubt ,  variat ions and  discharges of land obligations a r e  binding 

o n  singular  successors  when registered o r  recorded. T h e  s t a t u t o r y  

provisions in r e s p e c t  of t h e  variation and discharge of land 

obligat ions could be extended t o  apply t o  all rea l  burdens and, 

sub jec t  t o  such  extension, could be applied without  fu r the r  

a m e n d m e n t  t o  land conditions in t h e  even t  of Option l being 

p re fe r  red. 

3.99 We have  explored t h e  possibility t h a t  t h e  jurisdiction of  t h e  

Lands  Tribunal  should be extended t o  enable  i t  t o  consider any  

grounds fo r  var ia t ion  o r  discharge beyond t h e  limitations imposed 

by sec t ion  113) o f  t h e  1970 Act. The l imitat ions seem t o  us t o  be 

reasonable  and af ford  sufficient flexibility t o  burdened 

proprietors ,  while  adequately protect ing t h e  position of benefi ted 

proprietors. We do, however, propose t h a t  t h e  Lands Tribunal  

should be given dec lara tory  powers in relat ion t o  r ea l  burdens 

c r e a t e d  before  o r  a f t e r  t h e  appointed day  and land condit ions 

c r e a t e d  a f t e r  t h e  appointed day which appear  t o  be obsole te  o r  

incapable  of en fo rcemen t ,  for  example, where specified building 

ma te r i a l s  a r e  no  longer available, We propose t h a t  this new power 

should b e  exerc isable  at t h e  instance of a burdened propr ie tor  o r  

t h e  Keeper, who would give e f f e c t  t o  t h e  order of t h e  Lands 

The  Lands Tribunal  requires t o  be sat isf ied t h a t  t h e  obligation 
h a s  become  unreasonable o r  inappropriate  in t he  par t icu lar  
c i rcumstances ,  prevents  a reasonable use of t h e  burdened land, o r  
i s  unduly burdensome compared  with any  benef i t  resulting. 



Tribunal in the  Land Register. We consider that ,  in such cases, 

t h e  decision of the  Lands Tribunal should be subject  t o  a right of 

appeal t o  t h e  Court of Session by way of s ta ted case  on points of 

law. 

3.100 Any order made by the  Lands Tribunal would bind all 

a f fec ted  proprietors. The Tribunal would require t o  be satisfied 

t h a t  a l l  qualified proprietors had been identified, notified and 

given a n  opportunity to make representations. The existing 

provisions in relation t o  notification of an  application a re  

contained in section 2\11 of t h e  1970 A c t  and provide for 

notification by the Tribunal to  benefited or burdened proprietors. 

We understand that  the Tribunal exercises i t s  discretion t o  limit 

notification t o  benefited proprietors who, in i t s  opinion, a r e  in the  

neighbourhood. We propose in relation t o  the  options discussed in 

t h e  following section of this paper tha t  these procedures should, if 

Option l is preferred, also be applied t o  real  burdens and land 

conditions and be given statutory authority,  if necessary. An order 

of t h e  Tribunal, like an agreed variation or  discharge of a real 

burden o r  a land condition, would be recorded in t h e  Register of 

Sasines or  registered in the  Land Register. 

W e  provisionally propose that :  

16.(i) 	 Subject t o  our earlier proposals, t h e  existing powers of 

t h e  Lands Tribunal should be extended t o  enable 

consideration t o  be given t o  t h e  variation o r  discharge 

of a l l  real  burdens and land conditions. 



(ii) 	 Any order for the variation or d i x h a r g e  of real 

burdens o r  land conditions granted by t h e  Lands 

Tribunal should be formally, recorded in the General 

Register of Sasines or  given e f f e c t  to in t h e  Land 

Register. 

(iiU 	 The Lands Tribunal should be authorised, on application 

by the Keeper o r  by a buskbed proprietor, to declare 

that land conditions or real burdens are obsolete o r  

unenforceable and such declaration should be final, 

subject to t h e  right of an aggrieved person to appeal 

to the Court of Session on a point of law by way of 

stated case. 

Effecting a discharge or variation 

3.101 In paragraphs 3.95-100 above we considered in general 

t e r m s  t h e  desirability of providing for the  variation and discharge 

of real  burdens and land conditions. In this and t h e  following 

paragraphs we consider the  "mechanics" of t h e  process. A vassal 

and superior or  burdened and benefited proprietor may at present 

vary or discharge real  burdens by agreement. If there  is no 

consensus i t  is open t o  the burdened proprietor t o  apply to  the 

Lands Tribunal under section 1 of the  1970 Act. The variation 

sought must fa l l  within the  scope of section 1 and refer t o  

burdens which, broadly speaking, could be considered t o  be 

unreasonable, inappropriate, disproportionately onerous or 

preventing a reasonable use of land. W e  have proposed a t  

Proposition 16 t h a t  t h e  existing system of variation and discharge 

of land obligations should be applied t o  real  burdens and land 



conditions. In t h e  following paragraphs we  consider  how th is  might  

be ach ieved  f o r  our  a l te rna t ive  options f o r  t h e  new sys tem.  

3.102 OPTION l Under Option l (where en fo rcemen t  depends  on 

proximi ty  and detr iment) ,  i t  would be possible fo r  a l l  proprietors  

who a r e  en t i t l ed  t o  enforce  t h e  burden in quest ion t o  reach  

a g r e e m e n t  t h a t  i t  be varied or  discharged. While in t h e  majori ty 

o f  cases t h e  number of such proprietors  will be  re la t ive ly  sma l l  

a n d  eas i ly  identifiable, a drawback of th is  option is t h e  

possibility of a prol iferat ion of qualified proprietors  in  any  case 

where  land in common ownership or  t e n e m e n t  proper t ies  f a l l  

within t h e  qualifying distance. However t h e  f a c t  t h a t  i t  will be  

open t o  a burdened proprietor t o  apply t o  t h e  Lands Tribunal  for  

a n  order  e f f e c t i n g  a variation o r  discharge in acco rdance  wi th  t h e  

provisions of t h e  1970 A c t  should minimise t h e  diff icul t ies  which 

t h e  appl icant  might  face  if he was required t o  obta in  t h e  

a g r e e m e n t  of a la rge  number of proprietors  qualified by v i r tue  of 

proximity when seeking a variation. h o t  withstanding our 

recommendat ion ,  fo r  the  purposes of establishing r ights  of 

e n f o r c e m e n t  of a land condition, t h a t  qual if icat ion should depend 

no t  only on proximity but also on t h e  abi l i ty of t h e  enforc ing  

propr ie tor  t o  establ ish ac tua l  or  potent ia l  de t r imen t ,  we have  

concluded tha t ,  fo r  the  purpose of variat ions and  discharges,  

d e t r i m e n t  should not be a relevant  f a c t o r  and a l l  propr ie tors  

qual if ied by v i r tue  of proximity should be el igible t o  ob jec t  t o  and 

consequently be en t i t l ed  t o  notification of a proposed var ia t ion  o r  

discharge of a land condition. 

3.103 OPTION 2 - Under Option 2 (where  en fo rcemen t  depends  

upon disponers and  co-disponees possessing t h e  necessary t i t l e  and 

in teres t ) ,  t h e  position would be much t h e  s a m e  as i t  is at present .  



Ule a r e  not aware  of any widespread practice at present whereby 

t h e  consents of proprietors with third party rights a r e  sought to  a 

discharge or  variation of a real  burden. If a discharge or 

variation is requires, the burdened proprietor generally looks no 

further than t h e  superior or disponer who has enforcement rights 

in respect  of the  real  burden. If t h a t  individual grants the  

necessary waiver, t h e  validity of the  waiver is not usually 

questioned, nor is there generally any need t o  demonstrate tha t  

t e r t i i  have also consented. This may be a major deficiency in 

present practice. W e  have noted t h a t  where application is made t o  

t h e  Lands Tribunal for a discharge o r  waiver, the  Tribunal in 

accordance with section 2 of the  1970 Act, notify benefited and 

burdened proprietors of the proposed variation or  discharge (tert i i  

generally come within the category of benefited proprietors). We 

can see  no justification for applying a different approach to  the 

rights of t e r t i i  i n  cases where t h e  discharge o r  variation is by 

agreement. 

3.104 We have discussed enforcement by t e r t i i  at paragraphs 

3.75-3.77 and suggested that, a f t e r  t h e  appointed day, when real 

burdens a r e  created,  those areas  of ground whose proprietors are  

t o  have rights a s  -ter t i i  should be specifically identified in the 

disposition. W e  recognise that, a s  with option l ,  i t  might be 

argued tha t  th is  approach may well give rise t o  a proliferation of 

qualified proprietors. The numbers of t e r t i i  a r e  unlil<ely, however, 

t o  be any g rea te r  than a t  present and may, in fact ,  be less if it 

is required t h a t  they be clearly identified in t h e  t i t l e  imposing the 

rea l  burden. Under the  present system te r t i i  may own property a 

considerable distance from the burdened area. Although we have 

rejected the  possibility of imposing a limitation by reference to 

distance on t h e  creation of rights of tertii, for enforcement 



purposes, we have  considered whether, for  t h e  purposes of ag reed  

variat ions and d ischarges  only, some such res t r ic t ion  should be 

placed on t h e  requi rement  t o  obtain consent  in order  t o  l imi t  the 

number of propr ie tors  whose consent would have  t o  be obtained. 

W e  h a v e  concluded t h a t  such  a res t r ic t ion  would be unwarranted,  

as i t  would be  wrong in principle on t h e  o n e  hand t o  recognise 

t h e  r igh t s  of  te r t i i ,  in  r e spec t  of t he  en fo rcemen t  of real  burdens 

and, on  t h e  o the r  hand, t o  limit t h e  exe rc i se  of t h a t  r ight  in  

relat ion t o  agreed  var ia t ions  and discharges. 

3.105 Disponers m a y  have  an in t e re s t  t o  e n f o r c e  rea l  burdens. 

Whether t hey  a r e  qualified to  do s o  will depend on t h e  

c i rcumstances  of e a c h  case. While we recognise t h a t  i t  will  not 

a lways  be easy  f o r  a burdened proprietor  t o  a sce r t a in  what  

en fo rcemen t  r ights  a disponer or his successors  may have,  we  c a n  

s e e  no simple a l t e rna t ive  t o  leaving e a c h  case t o  depend upon i t s  

par t icu lar  circumstances.  The prudent burdened propr ie tor  would 

always s e e k  t h e  consent  of the  disponer or his successor  t o  any  

variat ion o r  discharge as appropriate, if only t o  avoid diff icul t ies  

on a subsequent s a l e  of t h e  property. In l ine wi th  cu r ren t  p rac t i ce  

i t  could be argued t h a t  any  application by a burdened propr ie tor  

t o  t h e  Lands Tribunal  f o r  a variation o r  discharge amoun t s  t o  a 

concession by the  burdened proprietor t h a t  t h e  disponer o r  his 

successor  has  t h e  necessary  t i t l e  and in t e re s t  t o  enforce.  

We provisionally propose: 

17. Under Option 1 -



(9 the existing rules in relation to variation and discharge 

of land obligations should apply to land conditions and 

(ii) 	 consultees are invited to indicate whe tk r ,  for the 

purposes of consideration by the Lands Tribunal of an 

application for a variation o r  discharge of a land 

condition, qualification by virtue of proximity should 

be the only test required for identification of 

benefited proprietors. 

18. Under Option 2 -
in the case of a variation or discharge of a real 

burden by agreement, the consent of all  terti i  as well 

as the  consent of a disponer or his successors (where 

appropriate) should continue t o  be required. 

Identification of burdened party 

3.106 Under the feudal system i t  is the proprietor rather than 

the  occupier of the subjects who is bound to  comply with real 

burdens. It is always open to  the burdened proprietor to seek, by 

contract,  to require the occupier of premises to  comply with the 

t i t l e  provisions but this personal arrangement between owner and 

occupier does not affect the owner's obligation t o  comply with the 

real burdens. In the event of Option 1 being preferred, we have 

considered the possibility of introducing a statutory provision 

deeming the occupier of premises, from t ime t o  time, to  be the 



person responsible for observing land conditions but have concluded 

t h a t  such a provision would cause extensive pract ica l  problems in 

t h e  case of short t e r m  occupiers. If a proprietor wishes t o  impose 

a condition in a con t rac t  t o  the  e f fec t  t h a t  t h e  occupier would be 

liable for  the  observance of land conditions, t h a t  would, of course, 

be a mat ter  betwen the  proprietor and occupier and would not 

de t rac t  f rom any rights of enforcement against  t h e  proprietor. 

We provisionally propose that :  

19. 	 The proprietor and not the occupier should be bound to 

observe real  burdens and land conditions in  questions with 

qualified proprietors. 

Implementation 

3.107 Introduction. In th is  section of t h e  paper we consider t h e  

impact of t h e  introduction of t h e  system of registrat ion of t i t l e  

on our proposals for  the  introduction of a new system of land 

tenure. 

3.108 The Registers. The 1979 Act introduced a new system of 

land registration t o  Scotland. When t h e  Act c a m e  into force i t  

was envisaged tha t  the  whole of Scotland would be subject t o  land 

registration within about 10 years of t h e  f i r s t  registrat ion a rea  

(Renfrew) becoming operational. Administrative and other 

difficulties have prevented this t imetable being met  and, at 

present, i t  is not possible t o  state with any ce r ta in ty  when a l l  the  

a reas  presently served by the  Register of Sasines will be subject  

t o  land registration. 



3.109 We recognise tha t  there  a re  arguments for deferring 

consideration and implementation of any review of the  feudal 

sys tem of land tenure until the  system of registration of t i t le  t o  

land regulates t h e  transfer of land throughout t h e  whole country. 

However, we consider t h a t  in view of the  uncertainty a s  t o  when 

t h e  full implementation of t h e  1979 Act  provisions in relation t o  

registrat ion of t i t le  can be expected and t h e  desirability on 

grounds of public interest  of introducing a simple and modern 

system of land tenure  as soon as possible, consideration of 

potent ia l  reforms and t h e  implementation of those reforms should 

not be delayed. 

3.1 10 As, in t h e  long term, a l l  land in Scotland will be subject t o  

registrat ion of title, the  proposals for reform contained in this 

paper a r e  for a system of land tenure which will operate within 

t h e  context  of a universally applicable regime of land registration. 

In view of t h e  f a c t  tha t  this is some t ime  away, wherever 

appropriate,  we have put forward options for reform in both t h e  

Sasine and Land Registers and have taken into account t h e  

continuing existence of t h e  Register of Sasines in our proposals 

for  transit ional  arrangements in P a r t  IV. 

W e  provisionally propose that: 

20. 	 The new system of land tenure  should not be delayed until 

a f t e r  a l l  areas covered by the Land Register of Scotland 

have become operationaL 



The appointed day 

3.111 The new system should come into operation f rom a d a t e  t o  

be  appointed by s ta tu te  known a s  "the appointed day". From t h a t  

day, i t  i s  envisaged that  a l l  t ransfers of in te res t s  in land will 

require t o  be consistent with t h e  new system. Subject t o  

consultees' views on our proposals in this respect ,  it is probable 

tha t  by the  appointed day a l l  existing pecuniary burdens such as 

f e u  duty will have been redeemed or  be in the  process of 

redemption 1. 

3.1 12 When assessing what would be an  appropriate period 

between enactment of the  s t a t u t e  and t h e  appointed day we have 

had regard t o  the competing requirements of public in teres t  in 

introducing the  new system as soon a s  possible and the  necessity 

of ensuring on a practical level tha t  t h e  period of t i m e  chosen is 

sufficiently long to  ensure public and professional awareness of t h e  

requirements of the  new system so tha t  t h e  necessary legal and 

a d  minis trat ive arrangements can be completed. 

3.114 A period of two years, for example, might not be 

sufficient t o  enable al l  the  practical  mat ters ,  for  example, final 

redemption of all feu duties, to be completed prior t o  

introduction of the new system. The range of mat te r s  which 

require t o  be dealt  with prior t o  the  introduction of t h e  new 

system will very much depend on consultees' views on our various 

proposals in relation t o  the  redemption of feu duties and the  

transitional provisions contained in Par t  IV of this paper but a 

period of five or even ten years might be considered appropriate 

given the  fa r  reaching nature of t h e  proposed reforms. The 

l See paras 4.2-4.22. 
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Halliday Commit tee  in their  1966 Report proposed a period of 60 

years  between enactment  of legislation and partial abolition o f  the  

feudal system. The main argument in favour of such a long 

period was t h a t  i t  would negate any financial hardship which 

might a r i se  on the  compulsory redemption of all  feu duties and 

ground annuals and a f t e r  such a period the  number of land 

conditions which could be demonstrated t o  have a continuing 

usefulness (a concept  favoured in the  1972 Green Paper see 

para  2.17) would be few. The Government made i t  c lear  in t h e  

Green Paper  t h a t  they were not a t t racted t o  such a long period 

although they did canvass t h e  possibility of redemption of feu duty 

by instalments over a period of 20 years a f t e r  the  appointed day. 

The  previous administration in their  1969 White Paper f e l t  "that  

the  disadvantages of the  feudal system could be avoided and 

provision made for a l l  t h e  needs of desirable land use and 

development under a system of land tenure capable of being 

established as soon as t h e  necessary legislation has been passed.."' 

3.1 15 W e  have concluded t h a t  t h e  appointed day should be five 

years a f t e r  t h e  enactment  of legislation as this period appears t o  

achieve t h e  best  balance between the  public interest in introducing 

t h e  new system as  soon as possible and providing sufficient t ime  

t o  complete  the  consequent practical and administrat ive 

requirements. 

W e  provisionally propose that: 

21. 	 There should be a period of 5 years from enac tment  of 

t h e  legislation to t h e  introduction of the new system of 

land tenure. 

See 	paras  2.9-2.1 3. 



PART I V  


OPTIOKS FOR TRAliSITIOhAL ARRAKGEMEKTS 


Introduction 

4.1 In r ecen t  years  there  has been an  increase  in home 

ownership in Scotland, a t t r ibutable  in  s o m e  measure  t o  t h e  

introduction of a s ta tu tory  en t i t l emen t  in t h e  case of s o m e  

t e n a n t s  so purchase the i r  homes. T h e  growing number of proper t ies  

passing into private ownership e a c h  yea r  is leading  t o  g r e a t e r  

f ragmenta t ion  of e s t a t e s  as they a r e  developed and disposed of as 

new residential  unirs. Ground in individual o r  co rpora t e  ownership 

now is a lmost  always subject t o  r ea l  burdens res t r ic t ing  t h e  

owner 's  f reedom t o  use his land and imposing obligations in 

relat ion t o  maintenance of common p a r t s  and services.  H i th  t h e  

introduction of t h e  new system of iand tenure ,  i t  will be 

necessary to proviae for t h e  final phasing o u t  of  f eu  dut ies  ana  

similar pecuniary real  burdens which r ema in  exigible on t h e  

appointed day. Provision wili a lso requi re  t o  be made for  t h e  

t r e a t m e n t  of  non-pecuniary real Durdens c r e a t e d  prior t o  t h e  

appointed day. In the  following paragraphs  we look at t h e  

avai lable options fo r  e f iec t ing  t h e  t rans i t ion  in re la t ion  t o  e a c h  of 

our  a l te rna t ives ,  Option l and Option 2, for  t h e  new sys t em of 

land tenure.  R e  deal  separately with f e u  duty  and non-pecuniary 

r ea l  burdens and we also consiaer whether  d i f f e ren t  consiaerat ions 

should apply t o  a category of rea l  burdens which we describe as 

"commercial  burdens". Pecuniary burdens o the r  t h a n  f e u  duties ,  

such a s  grouna annuals arrd s tandard cha rges  a r e  dea l t  with in 

P a r t  V of this  Paper. 



Alloca ted  f eu  du t i e s  

4.2 Since I September  1974 when t h e  1974 A c t  c a m e  into 

ope ra t ion  providing a mechanism for  t h e  voluntary and compulsory 

r edempt ion  of a l loca ted  feu duties and t h e  consequent  phasing o u t  

o f  f eu  du t i e s  themselves, t h e  number of e x t a n t  a l loca ted  feu 

d u t i e s  h a s  decl ined substantially. There will still, however, be a 

s igni f icant  number of unredeemed unallocated, as well  as some  

a l loca ted ,  f e u  du t i e s  in existence at t h e  d a t e  of  e n a c t m e n t  of t he  

new legislation. 

4.3 T h e  continued burdening of land with a liability t o  pay feu  

du ty  would b e  inconsistent with a system of absolute ownership. 

With a view t o  t h e  final abolition of such liability through 

compuisory redemption,  we consiaer in t h e  following paragraphs 

whe the r  allocates feu  duties  should be compulsorily redeemed prior 

t o  t h e  appoin ted  day or  al ternat ively within a specif ied period 

a f t e r  t h e  appointed day. So far  as we a r e  aware ,  t h e  financial 

provisions fo r  calculat ing t h e  sums due on redempt ion  which were 

laid down by t h e  1974 Ac t  have operated sa t i s fac tor i ly  and we 

provisionally propose tha t  they should cont inue  t o  apply t o  the  

compulsory redemptions which we propose in this p a r t  of t he  

paper. 

4.4 (i)Redempt ion  prior t o  t h e  appointed day. If a l l  a l loca ted  feu 

du t i e s  were  required t o  be redeemed prior t o  t h e  appointed day, 

t h e  prac t icabi l i ty  of such a requirement would depend on the  

length  of period be tween the  enac tment  of legislation and t h e  

appoin ted  day. Ule consider t ha t  t he  period of 5 years  which we 

proposed above1 would be sufficiently long t o  enable  a l l  a l loca ted  

f e u  du t i e s  to be  voluntarily redeemed and any outstanding 



di f f icu l t ies  in  relat ion t o  individual redemptions t o  be resolve0 

prior  t o  t h e  appointed day. b e  do, however, recognise t h a t  

inevitably t h e r e  will b e  cases  where voluntary redempt ions  will not 

have  been  e f f e c t e d  by the  appointed day. T o  c a t e r  fo r  such cases, 

we  propose  t h a t  on t h e  appointed day, t h e  redempt ion  sum due  in 

r e spec t  of a n y  unredeemed feu duty, ca lcula ted  as at t h a t  d a t e  in 

acco rdance  wi th  t h e  provisions of t h e  1974 Act ,  should become  a 

personal  d e b t  due  by the  former f eua r  t o  t h e  f o r m e r  superior. 

This  proposal is in  Line with t h e  approach sugges ted  in t h e  1469 

White Pape r  (paragraph 37) and in ce r t a in  cases should be subjec t  

t o  provision f o r  payment by instalments, '  as recommended in the  

1972 Green  Pape r  (paragraphs 22-27). W e  do not  find t h e  annuity-  

linked approach  t o  redemption over a period of 60 years ,  which 

t h e  Halliday C o m m i t t e e  favoured, a t t r ac t ive ,  and  exper ience  t o  

d a t e  with t h e  exist ing s ta tu tory  redemption s c h e m e  has  shown 

tha t ,  with inflat ion,  a lengthy period such  as 60 y e a r s  would be 

to ta l ly  inappropr ia te  in view of t h e  r ea l  value of t h e  feu du t i e s  

involved. The  principal  consequence of our prefer red  approach t h a t  

t h e  fo rmer  superior 's  ent i t lement  t o  t h e  redempt ion  sum would 

become a d e b t  due  by the  former feuar  is t h a t  liability t o  pay 

would prescr ibe  a f t e r  5 years  in accordance  with t h e  laws of 

prescript ion in relat ion t o  debts. U e  a r e  anxious t o  ensure  t h a t  

t h e r e  should be no unsatisfactory over lap  be tween t h e  sys t ems  and 

we consider t h a t  t h e  foregoing approach would help achieve  t h e  

desirea "clean break". 

4.3 (ii) Redempt ion  a f t e r  t h e  appointeo day. We have  considered 

t h e  possibility of providing machinery enabling redempt ion  of f eu  

dut ies  t o  cont inue  t o  be ef fec ted  a f t e r  t h e  appointed day  sub jec t  

t o  a n  overa l l  t i m e  l imi t  for  redemption of 5 yea r s  f r o m  t h a t  da te .  

I t  has  t o  be said at t h e  outset  t h a t  we a r e  not  a t t r a c t e d  by this  

For  discussion of payment by ins ta lments  on compulsory 
redemption see paragraphs 4.17-4.19. 
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possible solution as we consiaer t h a t  i t  would lead t o  an 

unsatisfactory situation where elements of t h e  old system of land 

tenure  would operate in parallel with t h e  new system. We 

envisage tha t  if such an approach were t o  be adopted, the 

redemption sum would still be fixed at t h e  r a t e  applying on the 

appointed day but, by way of a penalty fo r  non-payment of the 

redemption sum, an amount equivalent t o  t h e  feu duty previously 

payable would continue t o  be payable t o  t h e  former superior by 

t h e  former  vassal until final redemption was effected. 

W e  provisionally propose: 

22. 	 Any allocated feu duty which has mt been redeemed 

prior to the appointed day by payment of an amount 

calculated in accordance with the existing statutory 

provisions should, on t h e  appointed day, become a 

personal debt h e  by t h e  former  feuar to t h e  former 

superior. The amount of t h a t  debt should be 

calculated, as aforesaid, as at t h e  appointed day. 

Unallocated feu duties 

4.6 The  majority of feu duties s t i l l  in payrr~ent a r e  believed to 

be  unallocated feu duties which a r e  not the  subject of existing 

compulsory redemption legislation except  under section 6 of the 

1974 Act. These feu duties will usually have been apportioned 

informally and while payments made by individual proprietors may 

be small, t h e  cumulo amounts exigible may be substantial. h e  

a r e  aware  t h a t  in some cases t h e  amounts involved a re  so low 

t h a t  i t  is uneconomic to  collect t h e  feu duties and payments in 

such cases have been allowed t o  fal l  into arrears. 



4.7 N e  see no just i f icat ion in principle for  t r ea t ing  unallocated 

feu  dut ies  d i f ferent ly  f rom al located ones. Accordingly, w e  

propose t h a t  t hey  t o o  should require t o  be redeemed prior  t o  t h e  

appointed day. Ne do, however, recognise t h a t  t h e r e  a r e  more  

pract ical  d i f f icu l t ies  t o  be resolved in t h e  case of unal loca ted  f eu  

dut ies  and t h e s e  diff icul t ies ,  with possible solutions a r e  discussed 

in  t h e  following paragraphs. Our discussions a r e  based on our 

commi tmen t  t o  t h e  principle t h a t  en t i t l emen t  t o  r ece ive  and 

liability t o  pay f e u  du ty  will cease at  a specif ied date.  A s  wi th  

al located f eu  duties ,  t h e  amount which is due t o  a superior  t o  

e f f e c t  redempt ion  will be calculated by r e fe rence  t o  t h e  exist ing 

s t a tu to ry  machinery. 

4.8 (i) P r e s e n t  position. An unallocated feu  duty  may be 

described as a feu  du ty  c rea t ed  in r e spec t  of a n  a r e a  of ground 

which has  subsequently been divided in to  a number of uni t s  

without  individual port ions of t he  cumulo feu  duty  f o r  t h e  whole 

a r e a  being formal ly  a l loca ted  on those  units.  T h e  cumulo  feu  duty  

remains a burden on t h e  whole land and may be c la imed by t h e  

superior f r o m  t h e  proprietor of any  par t  of t h a t  land 

notwithstanding a n y  informal  apport ionment of liability among t h e  

burdened proprietors .  T h e  party paying t h e  cumulo f eu  duty  h a s  a 

r ight  of recovery  aga ins t  other proprietors  of p a r t s  of t h e  a r e a  of 

ground which h a s  been  subdivided based on a n  implied assignation 

of t h e  superior 's  own r ight  t o  recover.' While t h e  foregoing is 

t h e  most  common si tuat ion,  t he re  a r e  o the r  less  common 

si tuat ions where  paymen t  of unallocated feu  du ty  is made t o  a 

superior. First ly,  t h e r e  a r e  cases where t h e  superior  co l l ec t s  t h e  

apportioned f eu  duty  d i r e c t  and t r e a t s  i t  in  eve ry  r e spec t  as if i t  

were an a l loca ted  f e u  duty, down to accep t ing  redempt ion  and 

l Fothringham v Anderson 1950 SLT (Sh Ct) 25. 



issuing t h e  appropr ia te  receipts.  Secondly, t h e r e  a r e  cases where a 

proprietor  of o n e  unit  is liable fo r  t h e  payment  of t h e  cumulo feu 

d u t y  but  where  i t  is impossible fo r  him t o  identify t h e  proprietors 

of other  units  f o r  t h e  purposes of recovering t h e  amount due from 

them. This c a n  happen where seve ra l  t e n e m e n t  blocks have been 

buil t  on t h e  original feu  bu t  t h e  majori ty of t h e  buildings have 

now been demolished. Thirdly t h e r e  a r e  s i tuat ions where the  

cumulo  f eu  d u t y  i s  paid by a n  individual ("the collector" l 
J who 

m a y  have  apport ioned a larger  amoun t  on individual units  t o  cover 

t h e  cos t  of co l lec t ion  and possibly t o  provide a profi t  element. 

4.9 (ii) Abolition of unallocated f eu  duties. S o  far as superiors 

a r e  concerned,  t h e  cumulo feu  d u t y  which is paid to them by the  

col lec tor  is a n  al located feu  duty. One  solution would be simply to 

abolish t h e  r igh t s  of col lectors  t o  recover  payments  due in respect  

o f  unal located feu duties f r o m  t h e  appointed day. Individual 

owners  would no  longer be l iable to pay unallocated feu  duties  to 

t h e  collector. The  col lector  would, however, lose any  income h e  

derived f rom any surplus paymen t s  co l lec ted  in excess  of t he  

cumulo  feu duty. In order  t o  avoid involving collectors in 

s ignif icant  f inancial  detr iment ,  we  would envisage the  introduction 

of the  necessary  machinery t o  enable  t h e  col lector  t o  recover a 

pro 	r a t a  sha re  of any redempt ion  sum due  by him, from the  

payers  of t h e  unallocated f eu  duties. 

' From t h e  point of view of t h e  superior, t h e  col lector  is his 
feuar .  h o t i c e s  a r e  sent  t o  him and t h e  superior  would look t o  the 
col lec tor  t o  mee t  any liability t o  e f f e c t  redemption. The 
co l l ec to r l s  relationship with individual owners is not one of 
superior  and vassal and so  compulsory redempt ion  could leave the  
col lec tor  without  any right t o  recover  sha re s  of t h e  redemption 
s u m  f r o m  t h e  payers  of t h e  unallocated f eu  duties. 



4.10 A second option would be  t o  introduce a multi-tier approach 

t o  c a t e r  for  each  of t h e  t h r e e  ca tegor ies  of propr ie tors  outl ined 

at paragraph 4.8. In t h e  case of t h e  f i r s t  ca t egory  of  proprietors ,  

who a r e  paying a n  apport ioned f eu  duty  tie o n e  which h a s  not 

been formally al located)  d i r e c t  t o  t he  superior, t hose  feu  a u t i e s  

could be deemed t o  have  been al located as at t h e  date of 

e n a c t m e n t  of legislation and t h e r e a f t e r  they  could be subjec t  t o  

t h e  s a m e  rules as t o  redempt ion  a s  formally a l loca t ed  f eu  duties. 

Such an  approach would requi re  individuals t o  a s c e r t a i n  t h e  basis 

on which the i r  feu  duty  is paid and might involve superiors  in 

some  research a s  t o  t h e  basis on which the i r  e n t i t l e m e n t  t o  

rece ive  payments  f r o m  t h e  individuals concerned rests .  

4.11 In t h e  case  of t h e  second ca tegory  of propr ie tor ,  i e  t h e  

individual who has  been l e f t  responsible for  payment.  of cumulo 

feu  duty where o the r  proprietors  a r e  no  longer identif iable,  t h e  

position i s  less  s traightforward.  I t  would clearly be  inequitable t o  

require such a person t o  e f f e c t  redemption wi thout  provision for  

recovery f rom other  proprietors  s ince t h e  sums  involved coula be 

significant.  In t h e  c a s e  of  Ian Stoddar t  Barr v Bass ~ t d l  \ ihere 

t h e  proprietors  of one  unit  in a t enemen t  had been  required t o  

pay t h e  whole cumulo feu duty,  t h e  Lands Tribunal,  on  applicat ion 

by t h e  superior, a l loca ted  proportions of t he  cumulo  f e u  duty  on 

a l l  t he  units forming pa r t  of t h e  t enemen t  notwithstanding t h e  

f a c t  t h a t  i t  was impossible t o  identify t h e  proprietors  of a number 

of t h e  units which had been demolished over t h e  years. The  

Tribunal recognised t h a t  t h i s  approach could resul t  in a loss t o  t h e  

superior but  took t h e  view t h a t  i t  would not be appropr i a t e  t o  

impose a disproport ionate continuing obligation on t h e  propr ie tor  

of one  o r  more units  purely because  they  were  identifiable. The  

Tribunal rationalised t h e  potential ly de t r imen ta l  e f f e c t  of t he i r  

1972 SLT (Lands Tr)  5. 



decision on t h e  superior  on t h e  basis t h a t  h e  could exercise his 

r i gh t  of  i rr i tancy fo r  non-payment of t he  newly allocated feu 

duties. Clearly such a n  approach would not be available in t h e  

c o n t e x t  of t h e  present  exe rc i se  a f t e r  t h e  appointed day. There is, 

however,  no reason why t h e  payer of t h e  cumulo feu duty should 

n o t  s e e k  a formal  a l loca t ion  prior  t o  the appointed day, leaving 

t h e  superior  f r e e  t o  exerc ise  his remedies fo r  non-payment in 

r e s p e c t  of t h e  r e s t  of t h e  land prior t o  introduction of t h e  new 

sys tem.  We think it is unavoidable t h a t  t h e  loss arising in such 

c i r cums tances  has  t o  f a l l  somewhere. If t he  proprietor paying t h e  

cumulo  feu duty  h a s  had a proportion of t h e  feu  duty allocated on 

t h e  uni t  within his ownership and  if t h e  superior has  not taken  

s t e p s  t o  s ecu re  his position prior t o  t h e  appointed day by 

exerc is ing  remedies  avai lable t o  him for  non-payment, h e  should 

bear  such  loss in t h e  shape  of forgone redemption money. If t h e  

paying f eua r  has  not sought  al locat ion timeously, we consider t h a t  

h e  should be liable t o  e f f e c t  redempt ion  in respec t  of the whole 

cumulo  feu  duty. Propr ie tors  who a r e  responsible for  t he  payment 

o f  a cumulo  feu duty  in such  c i rcumstances  could apply before t h e  

appoin ted  day for  a fo rma l  al locat ion of pa r t  of t h e  cumulo feu  
' d u t y  on  the i r  own property under sect ions 3 t o  5 of t h e  1970 Act. 

N o  change  in t h e  exist ing l aw  would be needed fo r  this  category. 

4.12 The  th i rd  ca tegory  of proprietor  a f f ec t ed  by apportioned feu  

duty, a l ready refer red  t o  at paragraph 4.9, is t h e  individual paying 

a cumulo  f eu  duty but  recovering contributions by way of lnformal 

appor t ionments  which may resul t  in collection of a to ta l  sum 

g r e a t e r  t han  t h e  cumulo f e u  duty. W e  have suggested above t h a t  

i n  such  cases t h e  s imples t  approach would be t o  require t he  payer 

of t h e  cumulo  feu duty  t o  e f f e c t  redemption but  t o  give him t h e  

r igh t  to recover redempt ion  contr ibutions f rom those currently 



contr ibuting t o  t h e  cumulo feu  duty  in t h e  proport ion which the i r  

individual unallocated feu  dut ies  bears  t o  t h e  t o t a l  s u m  of 

unal located feu  duties  being col lected.  We d o  not  consider t h a t ,  in 

cases of t h i s  type, t h e  co l lec tor  should be en t i t l ed  to a premium 

on  p r o  rata recovery of t h e  redempt ion  sum by requiring t h e  

redemption of t h e  unallocated feu  du t i e s  t o  be ca lcula ted  on t h e  

basis of t h e  amount  paid t o  t h e  col lector ,  including his prof i t  

e lement .  

4.13 One of t h e  principal drawbacks of t h e  multi-tier sys t em 

outlined in t h e  preceding paragraphs  is t h a t  i t  would be fair ly 

specif ic  and would not necessari ly d e a l  wi th  eve ry  possible 

variat ion of informal appor t ionment  pract ice.  A single approach 

on t h e  o the r  hand may prove inequitable in a signif icant  number 

of cases. We prefer  a solution which will be as s t ra ight forward  

as possible and will ensure t h a t  superiors  who have  benef i ted  f rom 

t h e  r ece ip t  of feu dut ies  will r ece ive  a proper  payment  on 

redemption of those feu duties. N e  consider t h a t  provisional 

Proposal 23 below achieves this.  

4.14 The  Hailiday C o m m i t t e e  in t he i r  R e p o r t  recommended t h e  

abolition without  compensat ion of a l l  f e u  du t i e s  below 5s ( 2 5 ~ )  

gross per annum. We have  reservat ions as t o  whether  such an  

approach would be appropr ia te  in t h e  c i r cums tances  which prevai l  

now but we recognise t h a t  i t  might h a v e  its a t t r ac t ions ,  and 

would be  interested in consulteesl  views. 

We provisionally propose: 



23.W 	 All undlocated feu duties should be redeemed by the 

appointed day in accordance with our provisional 

proposal for allocated feu duties (Proposition 22). 

After the appointed day, any unallocated feu duties 

which have not been redeemed will become a personal 

debt due by the  former feuar t o  the former superior. 

(ii) 	 The person responsible for collecting unallocated feu 

duties and paying the cumulo feu duty to the superior 

should be Liable t o  pay the redemption sum and should 

be entitled to recover shares of such sum from the 

payers of the unallocated f e u  duties in the  proportions 

which the individual unaliocated feu duties bear to the 

total sum of the u n a l l ~ t e d  feu duties being 

col lected 

(iii) 	 Where a superior has sent out a notice requiring 

payment of an informally apportioned feu duty, that 

apportionment should be deemed t o  be an allocation 

from and after the enactment of legislation 

(Note: consul tees  a r e  invited to indicate  whether  s m a l l  f e u  

d u t i e s  under 25 pence  per  annum should be subjec t  t o  t h e  

fo rego ing  redempt ion  requi rements  o r  abolished wi thout  

compensat ion) .  



Arrangemen t s  fo r  R e d e m ~ t i o n  

4 . 1  (i) R h o  should in i t i a t e  redemption? Once  t h e  feu du ty  is 

capable  of being redeemed, and the  amoun t  requi red  t o  e f f e c t  

redempt ion  ascertained by r e fe rence  t o  ex is t ing  s t a tu to ry  

provisions, t h e  question ar i ses  as t o  who should be a b l e  t o  in i t ia te  

t h e  redempt ion  process and at what  s tage.  A t  present  a n  

a l loca t ed  f eu  duty may be redeemed voluntarily by t h e  f eua r  at 

a n y  t e r m  of Whitsunday or  Martinmas. In such  cases the  

redempt ion  figure may not be assessed in acco rdance  with the  

r e l evan t  s t a tu to ry  provisions as s o m e  superiors  have  been  known t o  

o f f e r  discounts  as an  incentive t o  f eua r s  t o  e f f e c t  voluntary 

redemptions.  On a sale  of t he  proper ty  in r e s p e c t  of which an 

a l loca t ed  feu  duty is exigible, t h e  feu  d u t y  mus t  be redeemed in 

acco rdance  with the  s ta tu tory  provisions. In addit ion an 

unal loca ted  feu  duty may be a l loca ted  at any  t i m e  at t h e  ins tance  

of a payer  subject  t o  a r ight  of appeal  t o  t h e  Lands  Tribunal I by 

t h e  super ior  in  relation t o  t h e  amount  sought  t o  be a l loca ted  by 

t h e  payer. 

4.16 While i t  might be argued t h a t  t h e  exist ing provisions fo r  

voluntary and compulsory redemption and voluntary a l loca t ion  at 

t h e  behes t  of a payer will be suf f ic ien t  t o  enab le  al locat ion and 

payment  t o  take place before the  appointed day,  we have 

considered whether t he re  may be  some  mer i t  in investing t h e  

superior  with a right t o  require al locat ion and redempt ion  in t h e  

period be tween  enactment  and  t h e  appointed day. Such a r ight  on 

t h e  p a r t  of t h e  superior might be par t icu lar ly  re levant  in t h e  

second ca t egory  of ca se  mentioned a t  paragraph 4.1 1 where t h e  

r ight  t o  i r r i t a t e  for non-payment in r e spec t  of p a r t  only of a feu 

Sect ions  3, 4 and 5 of t h e  1970 Act. 



could only be exerc ised  a f t e r  the necessary a l loca t ion  on t h a t  pa r t  

of t h e  feu  had been effected.  Otherwise, in  t he  event  of t h e  

cumulo  f eu  d u t y  being unpaid, t he  superior could exerc ise  his 

r ights  in  r e spec t  of t h e  whole feu. On balance, we consider thaz 

in such cases, as it will De in t h e  in teres ts  of t h e  payer t o  have  

a fo rma l  al locat ion of  f eu  duty made, in  order  t o  minimise his 

po ten t i a l  liability, no s t eps  need t o  be t a k e n  t o  safeguard t h e  

superior 's  interests.  k e  recognise t h a t  t h e  continued payment of a 

cumulo  f eu  d u t y  by t h e  proprietor of p a r t  only of a feu  will, 

e f fec t ive ly ,  prevent  a superior f rom exercising any r igh t s  h e  may 

o the rwise  have  had t o  i r r i ta te  t h e  feu f o r  non-payment of feu  

duty. Such c a s e s  will, however, be rare. R e  t a k e  t h e  view t h a t  

redempt ion  of f eu  dut ies  during t h e  period f r o m  enac tmen t  t o  

whatever  d a t e  i s  specified for  final redemption should be at the  

in s t ance  of t h e  vassal, as at present, and make  no formal  proposal 

in  th is  respect .  

4.17 (ii) Paymen t  by instalments. AT present  t h e  amount  

required to r edeem a feu duty  on volunzary redempt ion  is normally 

paid by way of  a lump sum but t he re  is nothing t o  s top  a superior  

accep t ing  payment  by insiaiments. In t h e  case of a sale,tRe 

redempt ion  f igure  calculated in accordance  with the  1974 Act 

requi res  t o  be paid by way of a lump sum. Sect ion  5 of t h e  1974 

A c t  provides t h a t  where a feu duty fal ls  t o  be redeemed on sale 

i t  may, in c e r t a i n  circumstances,  be secured as a real  burden over 

t h e  sub jec t s  of sale. I t  is not necessary t o  consider t h e  t e r m s  of 

t h e  sec t ion  at length fo r  present purposes. Suff ice  i t  t o  say tha t  

t h e  procedure i s  complex and in prac t ice  rarely,  if ever ,  used. 

When a redempt ion  receipt  is not available fo r  delivery t o  a 

purchaser  at se t t l emen t ,  t h e  seller 's sol ici tors  usually give the i r  

personal  obligation t o  e f f e c t  redemption and to deliver a rece ip t  



within a spec i f ied  t ime or, in t h e  event  of t h e  superior  being 

unt raceable ,  t h e  redemption money may be lodged on deposi t  

r ece ip t  in joint names of the  seller and t h e  purchaser  o r  t he i r  

solicitors. 

4.18 A s  w e  have  already observed, w e  bel ieve t h a t  t h e  majori ty 

of  f e u  du t i e s  remaining unredeemed a r e  fo r  relat ively smal l  

amounts .  We have considered whether  compulsory redemption 

should be by way of a single payment only o r  whether  t h e r e  is 

a n y  need  to introduce provision f o r  payment  by instalments .  

While i t  is not  thought  likely t h a t  compulsory redempt ion  by way 

of a single paymen t  on sa le  of property would cause  hardship, th is  

a rgumen t  does  not have the  s a m e  s t r eng th  in a case where 

redempt ion  is t o  be ef fec ted  outwith t h e  con tex t  of a sale. W e  

recognise t h a t  while t he  majority of  f e u  du t i e s  may be for  sma l l  

amounts ,  i t  is possible t h a t  t he re  a r e  s t i l l  unredeemed dut ies  in  

excess  of (say)  £20 per annum and t h e  sum required t o  r edeem 

such du t i e s  could be regarded a s  subs tant ia l  by many people. 

4.19 We do not favour introducing a sys t em whereby sma l l  

redempt ion  s u m s  (where t h e  feu duty is E20 per  annum or less) 

could be paid off  by instalments  in view of t h e  potential ly 

d ispropor t ionate  administrat ive and o ther  c o s t s  involved. In t h e  

case of f eu  dut ies  of over £20 per annum, w e  provisionally 

propose t h a t  redemption should be e f f e c t e d  e i the r  by a single 

payment  ca lcula ted  in accordance with t h e  provisions of t h e  1974 

A c t  o r  by ins ta lments  which would include a n  addit ional  sum in 

r e spec t  of i n t e r e s t  t o  compensate t he  superior. Such in t e re s t  

could be at a specified r a t e  of, say, 10% o r  be l inked t o  bank 

base ra te .  T h e  number of instalments  could be a m a t t e r  of 

negotiat ion be tween the  superior and vassal  o r  t h e  period over 



which t h e  ins ta lments  should D e  paid could be prescribed by 

s t a t u t e  as envisaged in t h e  1972 Green  Paper  (paragraphs 21-27)  

where t h e  Government proposed a redempt ion  period of 20 years. 

U/e consider t h a t  th is  period is t o o  long and provisionally propose 

t h a t  t h e  maximum period for  redempt ion  by instalments ,  if i t  is 

t o  be prescribed, should be 5 years. This  would ensure  t h a t  a l l  

payments  in respec t  of feu  duty would cease not l a t e r  t han  > 
years  a f t e r  t h e  appointed day, even  if t h e  number of instalments  

in e a c h  case was  l e f t  t o  negotiation be tween  t h e  parties. In view 

of t h e  relat ively short periods of t i m e  involved, w e  do not 

consider t h a t  i t  is necessary t o  in t roduce  a judicial remedy to 

resolve d isputes  in cases where t h e  pa r t i e s  a r e  unable t o  ag ree  a 

t imetable.  

ke provisionally propose: 

24. 	 F e u  dut ies  of over E20 per annum should be capable  of 

redempt ion  in instalments, wi th  in teres t ,  over a maximum 

period of 5 years f r o m  t h e  appointed day. 

Note: consultees'  views a r e  sought  on whether  t h e  figure 

of  S20 per annum and in t e re s t  at t h e  r a t e  of 109c, a r e  

appropriate .  Suggestions fo r  a l t e rna t ive  amounts  and rates ,  

wi th  reasons, would D e  welcome. 

(iiil S t a tu to ry  Compensation on Redempt ion  of Feu dut ies  

4.20 I t  has, in t h e  past, been suggested t h a t  in t h e  event  of t h e  

introduction of  compulsory redemption of feu  duty  which is not 



linked t o  t h e  s a l e  of  burdened property, t h e  Government should 

assis t  f eua r s  by way of a s ta tu tory  compensat ion scheme.  B e  

consider t h a t  t h e r e  is a very s t rong argument  f o r  t h e  view t h a t  

no feuar  u l t imate ly  suf fers  any loss through redeeming a feu du ty  

exigible in r e spec t  of burdened property. There  is no evidence 

f rom exper ience  t o  d a t e  with voluntary and compulsory 

redemptions t h a t  t h e  public is dissatisfied wi th  t h e  method of 

assessing redempt ion  f igures  and with t h e  procedures  involved. In 

view of this,  we  do  not consider t h a t  a compensa t ion  scheme  

would be appropriate .  In addition, w e  take t h e  view t h a t  t h e  c o s t  

t o  the  t a x  payer of s e t t i ng  up and  administer ing such  a scheme  

would be disproport ionate t o  t h e  benef i t  t o  be derived by 

individual feuars .  W e  do  not, therefore ,  suggest  t h e  introduction 

of such a compensa t ion  scheme  a s  a n  option. 

Paymen t s  where  superior 's  identity unknown 

4.21 One  of t h e  principal obstacles t o  redeeming remaining f e u  

dut ies  is t h e  growing problem of unt raceable  superiors. A t  

present  t h e  only sa t i s f ac to ry  eviaence of  redemption is a r ece ip t  

issued by o r  on behalf of a superior. The  abolition of t h e  feudal  

system of land t enu re  ana t h e  removal  of t h e  superior 's  r ight  t o  

receive payment  of  f e u  duty at t h e  appointed day would mean 

t h a t  on t h e  sa l e  of  land a f t e r  t h e  appointed day t h e  ex i s t ence  of 

t h e  evidence of  redemption will be i rrelevant .  I t  might  be 

argued, however, t h a t  i t  is necessary t o  take reas0naDle s t eps  t o  

p ro t ec t  t h e  in t e re s t s  of t h e  superior who, as a consequence of his 

fai lure t o  seek payment  of feu duty, might  not  be identif iable 

and, accordingly, not  b e  in receipt  of redempt ion  monies which he 

is due. We do not consider t h a t  t h e  remedy provided by sec t ion  5 



of t h e  1974 A C ~ '  for t h e  superior  in t h e  case of compulsory 

redempt ion  f o r m s  a suitable precedent .  The  procedures a re  

compl ica ted  and, as we have a l ready indicated, we know they  a r e  

rarely,  if ever ,  used. The obligat ion to e f f e c t  redemption will 

r e s t  with t h e  feuar  and t h e  liability t o  e f f e c t  redemption should 

not  cease merely because t h e  feuar  has  fai led t o  loca te  the  

superior. Redempt ion  monies could be lodged on deposit receipt  

as i s  some t imes  done  at present. 

4.22 Afte r  t h e  day  prescribed f o r  t h e  f ina l  redemption of a l l  feu 

duties ,  t hose  acquir ing a n  in t e re s t  i n  land previously burdened by a 

f e u  du ty  will have  no liability in r e s p e c t  of t h a t  feu duty and will 

not  requi re  ev idence  of t h e  f a c t  t h a t  t h e  necessary redemption 

has  been  ef fec ted .  Accordingly, in  t h e  case of redemptions which 

cannot  be comple t ed  because t h e  superior  cannot  be identified, the  

present  "commercial" pressure for  ensuring t h a t  t h e  appropriate 

procedures have  been followed will oe absent .  In view of this, we 

have  concluded t h a t  no special  s t a t u t o r y  procedures should be 

introduced to cover the s i tua t ion  where  t h e  superior cannot be 

identif iea. 

We provisionally propose tha t :  

25. 	 No special redemption provisions should be made for  

s i tua t ions  where  t h e  superior  is untraceable. 

Sec t ion  5 provides for  unpaid redempt ion  money t o  be secured as 
a rea l  burden on  t h e  feued land. 



Non-pecuniary burdens 

Introduction 

4.23 Most heri table property in Scotland is subject t o  existing 

real  burdens, a significant number of which have been imposed by 

way of a feu deed. While many early feudal burdens and 

obligations a re  obsolete, o r  not enforced, some st i l l  serve a useful 

purpose in the  preservation of amenity and allocation of 

responsibility and liability for shared duties and obligations. A 

principal a im of t h e  present review of the  system of land tenure  

must be t o  ensure t h a t  those aspects of t h e  system of feudal 

tenure  which a r e  worth retaining and which have been 

demonstrated t o  work through the test of tinre a r e  incorporated as 

f a r  a s  possible into t h e  new system. The desirability of retaining 

some, a t  least, of  t h e  existing rules in relation t o  burdens was 

recognised by the  Halliday Committee in i t s  Report, in  the 1969 

White Paper,  and in the 1972 Green Paper. \Le do not consider 

that  the  radical approach of sweeping existing Durdens away a s  a t  

the  appointed day is desirable or, indeed, practicable as, given our 

view tha t  land should continue to  be burdened by real conditions, 

such a n  approach would potentially put proprietors of subjects 

a f f e c t e d  by real burdens at the  appointed day in a better  position 

than proprietors a f fec ted  by land conditions imposed after the 

appointed day. In Par t  I11 of this Paper we have explored 

methods f o r  enforcing land conditions under t h e  new system if 

Option 1 was t o  be preferred and in this Par t  we look a t  h o ~  

rights of enforcement in respect of existing real  burdens may be 

deal t  with under t h e  new system. 

W e  provisionally propose: 



26. 	 Land should continue to be burdened by real burdens 

imposed before t h e  appoin ted  day but such burdens should 

be enforceable in accordarrc3e with the requirements of the 

new system of land tenure, 

4.24 We have  envisaged t h a t  for t h e  new sys t em of land tenure 

land condit ions will fa l l  in to  t h e  broad ca t egor i e s  of "amenity" or  

"serviceu conditions although no  fo rma l  ca tegor isa t ion  is proposed. 

We h a v e  a lso  discussed t h e  possibility of introducing a category of 

"specialt1 conditions, but were  no t  a t t r a c t e d  by the  consequences 

of recognising special  rights of  en fo rcemen t  in t h e  case of defined 

c lasses  o f  enforcers. We e x p e c t  t h a t  t h e  na tu re  of land conditions 

imposed under t he  new sys t em will, t o  a significant ex tent ,  be 

d i c t a t e d  by the  ease with which they  can  be enforced. 

Accordingly some real  burdens which may be imposed today will 

no t  be so  a t t r a c t i v e  t o  disponers under t h e  new system. In 
l

par t icu lar  we  take the  view t h a t  burdens of a commercia l  ' nature 

a r e  less  likely t o  occur in t h e  future.  By l lcommercialff  burdens 

we  mean t h e  type  of burden somet imes  refer red  to  as a 

I ' c l a w b a ~ k ~ ~  usually imposed in a feudal  grant ,  wherebyprovision, 

t h e  g ran to r  reserves t o  himself t h e  r ight  t o  sha re  in any financial 

ga in  which might accrue  t o  t h e  proprietor  of t h e  ground e i ther  on 

t h e  happening of a. specified e v e n t  o r  on disposal of t he  ground 

within a specif ied period. Such a r r angemen t s  should, in our view, 

be a m a t t e r  of personal c o n t r a c t  be tween t h e  part ies  in the  

f u t u r e  and should not be  enforceable  as land conditions under 

Option 1 or  rea l  burdens under Option 2 unless t h e  enforcing 

propr ie tor  is qualified to en fo rce  in accordance  with the  

r equ i r emen t s  for  t h e  relevant  Option. 

Fo r  	a fuller discussion of l~cornmercial"  burdens s e e  paras 4.28-
4.35. An example  of a provision in a public  authori ty missive in 
r e s p e c t  of  a "commercial" burden and a n  e x t r a c t  from t h e  SDA 
condit ions of tender a re  given at Appendix 111. 



4.25 In P a r t  111 of this  Paper we have  put forward  f o r  

considerat ion by consul tees  two  options for  a new system of land 

tenure  and in t h e  following paragraphs we discuss, i n  re la t ion  t o  

e a c h  option -

(i) 	 Enforcement  - A t  present  real  burdens may be en fo rced  by 

t h e  superior  o r  disponer and, in some cases, CO-feuars o r  

CO-disponees who are tert i i .  In t h e  following paragraphs  t h e  

en fo rcemen t  of  e a c h  of t h e  ca t egor i e s  of burden r e fe r r ed  

to  in paragraph 4.24 above is discussed. 

iiil Obsolete condit ions - do we need t o  make any spec ia l  

provisions? 

(iii) 	 Compensat ion - R e  have considered in relation t o  e a c h  

option, if a n  exist ing en fo rcemen t  r ight  is t o  be 

superseded,  whether  compensation should be payable and, if 

so, by whom. Wie discuss the  m a t t e r  of compensa t ion  in 

gene ra l  t e r m s  at paragraphs  4.66-4.69. 

OPTION 1 

Enforcement  of real burdens  by qualified propr ie tors  where  

qualif icat ion depends on proximity and de t r imen t  only. 

(i) 	 Enforcement  

4.26 Ameni ty  and se rv i ce  real  burdens. W e  have  listed in 

Appendix I Part I typica l  r e a l  burdens which might be  imposed in 

http:4.66-4.69


r e spec t  of a modern dwellinghouse under t h e  present system. 

Those which might be identif ied as relat ing t o  the  amenity of the  

neighbourhood a r e  listed separa te ly  f rom those relating t o  

main tenance  of common p a r t s  o r  services. We have also indicated 

where  t h e r e  a r e  exist ing s t a tu to ry  provisions which would 

potential ly have  t h e  s a m e  e f f e c t  as t h e  privately imposed real  

burdens. In Part I1 of t h e  Appendix typica l  reservations which 

might  also a f f e c t  a n  owner's r ights  in r e s p e c t  of his property a r e  

listed. Subjec t  t o  our c o m m e n t s  in  t h e  following paragraphs on 

t h e  position of  commercia l  burdens, w e  take t h e  view tha t  t h e  

typica l  r ea l  burden c r e a t e d  today is intended t o  benefi t  

neighbouring proprietors  r a t h e r  t h a n  superiors. 

4.27 Our  proposals in r e l a t ion  to Option l would mean t h a t  fo r  

t h e  future,  a p a r t  f rom a l imi ted  ca t egory  of disponer or superior 

who would have  c rea t ed  personal  con t r ac tua l  rights to enforce rea l  

burdens in t he  conveyance in  favour of t h e  current  proprietor, 

only r~eighbours could en fo rce  land conditions. In order t o  avoid a 

dual  sys t em of enforcement ,  t h e  implicat ion of Option l for  

exist ing r ea l  burdens would be  t h a t  a l l  exist ing enforcement r ights  

would cease as at t h e  appointed day  and persons ent i t led t o  

exe rc i se  t hose  rights, a p a r t  f r o m  those  qualified under t he  new 

sys tem,  would no longer have  any r ight  o r  t i t l e  t o  take 

en fo rcemen t  action. 

4.28 Commercia l  burdens. In paragraph 4.24 above we mention 

a c a t e g o r y  of real burdens which we cal led ttcommerciai burdens". 

These  a r e  rea l  burdens f o r  money1 which may require special  

t rans i t ional  provisions. Under Option I, w e  have suggested t h a t  

r ights  t o  enforce  land conditions should r e s t  wi th  neighbouring 

propr ie tors  qualified by v i r tue  of  t he i r  proximity t o  the  burdened 

Halliday Conveyancing Law and P rac t i ce  I1 parar 19.15, 19.62 
and 19.28. 



land and the i r  abi l i ty t o  show t h a t  fa i lure  t o  comply with a land 

condition will be  de t r imen ta l  t o  them. W e  have  proposed t h a t  

a f t e r  t h e  appointed day rea l  burdens c r e a t e d  under t h e  f euda l  

system should continue t o  a t t a c h  t o  land bu t  should be e n f o r c e a ~ l e  

only by qualified proprietors  and  those  with a con t r ac tua l  right. 

While i t  s eems  t o  us t o  be appropr ia te  t h a t  burdens which 

regulate t h e  amen i ty  of a neighbourhood and maintenance  of and  

liability f o r  common p a r t s  and serv ices  should be en fo rced  by 

neighbouring proprietors, t h e  s a m e  a rgumen t s  canno t  b e  applied t o  

burdens which a r e  intended t o  produce a spec i f ied  f inancial  r e tu rn  

t o  an identified individual. 

4.29 If no special  provision is made for commerc ia l  burdens 

imposed prior t o  t h e  appointed day, it is possible t h a t  such 

burdens, which would have been en fo rceab le  at t h e  ins tance  of t h e  

benefited par ty  not only agains t  t h e  original  burdened propr ie tor  

but against  t h a t  proprietor 's  successors  in t i t le ,  would only be 

enforceable  against  t h e  proprietor  as a t  t h e  appointed day on t h e  

basis of personal c o n t r a c t  if he  was  t h e  original burdened 

proprietor. On a change of ownership a f t e r  t h e  appointed day  t h e  

cont rac tua l  rights of en fo rcemen t  would fa l l  and neighbouring 

proprietors qualified by vi r tue  of proximity would be unable t o  

demonst ra te  t h a t  fai lure t o  comply with t h e  burden would be 

detr imental .  The burdens would then  become  unenforceable and 

could a t t r a c t  application of t h e  provisions which we have  

suggested at paragraphs 4.35-4.36 below fo r  such  burdens and  be 

liable to deletion f rom t h e  land register .  

4.30 As we have observed above, under Option 1 fo r  t h e  nev, 

system of land tenure,  conditions of th is  n a t u r e  will  not b e  readi ly  

enforced and in the  fu tu re  disponers will no  doubt  find a n  



a l t e rna t ive  means  of gaining t h e  required financial return.' We 

a r e  concerned  t h a t  our proposals for  Option l will have  a 

potential ly adve r se  e f f e c t  on t h e  leg i t imate  expectat ions of pa r t i e s  

s tanding t o  ga in  f r o m  t h e  enforcement  of such burdens imposed 

prior t o  t h e  appointed day. The  proprietors of ground subjec t  t o  

such  burdens will  have  been  aware  of the i r  existence when t h e y  

acqui red  t h e  ground and t h i s  would have been ref lected in t h e  

pr ice  paid. ko additional loss, therefore,  should accrue  t o  such  

propr ie tors  if special  provisions enabling continued enforcement  a r e  

introduced in r e spec t  of  commerc ia l  burdens. 

4.31 We take t h e  view t h a t  t h e  only pract icable approach to t h e  

problem would be to preserve  t h e  benefi ts  which t h e  original 

p a r t i e s  t o  t h e  c o n t r a c t  intended t o  const i tute ,  by making special  

provision enabling such Durdens t o  be enforced,  a f t e r  t he  appointed 

day,  aga ins t  successors  of t h e  original burdened proprietor  by 

successors  of the original benefi ted par ty  if such r ights  ex is ted  

immedia te ly  prior t o  t h e  appointed day. We do not of fer  

c o m m e n t s  on  t h e  cu r ren t  enforceabil i ty o r  methods of cons t i tu t ion  

o f  burdens o f  th is  type,  but  seek t o  ensure t h a t  t he  position of 

t h e  burdened and benefi ted par t ies  is nei ther  adversely a f f e c t e d  

nor  improved by our  proposals. Where t h e r e  is any dispute as t o  

whether  a rea l  burden should be classified a s  a "commercial" 

burden, w e  consider t h a t  t h e  Lands Tribunal should be given t h e  

necessary  au tho r i ty  t o  resolve such disputes. 

Re fe rence  may b e  made  t o  Agreements  under s 50 of  t h e  Town 
and Coun t ry  Planning (Scotland) A c t  l972 and, more recently,  t h e  
provisions of s 32 of t h e  Enterprise and heu  Towns (Scotland) Act  
1990. 



4.32 We have considered whether  t h e r e  should be any l imi ta t ion  

o n  the  durat ion of such preserved rights. Should they ex i s t  in 

perpe tu i ty  o r  should they be exerc isable  only within a spec i f i ed  

period? We a r e  aware  t h a t  in  mos t  cases where such real  burdens 

have  been imposed, t i m e  l imits  for  t h e  exe rc i se  of t h e  r ights  

conferred by t h e  burdens a r e  spec i f ied  in conveyances. In such 

cases, any  s t a tu to ry  cut-off should not be t a k e n  a s  extending any  

period s t a t ed  in a conveyance. T h e r e  will, however, be cases 

where t h e r e  is no provision in t h e  conveyance  and, in such cases, 

we have considered whether, in  order  t o  main ta in  consistency wi th  

our proposals in relat ion t o  feu dut ies  and  o the r  similar monetary  

burdens, provision should be made  ensuring t h a t  t h e  r ight  t o  

en fo rce  such burdens comes to  a n  end on  t h e  expiry of a defined 

period commencing with t h e  appointed day. 

4.33 Our own preference  in the m a t t e r  of imposed t i m e  l imi ts  is 

t h a t  such commercia l  burdens should continue t o  be enforceable  in 

accordance  with t h e  t e rms  of t h e  c o n t r a c t  embodied in the  

conveyance in which they  were imposed. Continued enforceabi l i ty  

would be achieved by a s t a tu to ry  extens ion  of en fo rcemen t  r i gh t s  

by and against successors to t h e  original con t r ac t ing  par t ies  where 

necessary t o  ensure t h a t  t h e  intent ions of t h e  original con t r ac t ing  

pa r t i e s  a r e  complied with. No t i m e  l imi t  would, accordingly, be 

appropriate .  

4.34 Special Conditions: U;e discussed a t  paragraphs  3.26-3.29 t h e  

possible categorisat ion of land conditions under t h e  new sys tem a s  

"special conditions" i e  those imposed by a defined class  of 

organisat ions such as public authori t ies ,  religious bodies, cha r i t i e s  

etc which would not be enforceable  because  such  bodies would 

general ly fa i l  t o  mee t  t h e  test for  qualified proprietors. W e  took  



the  view that  for t h e  new system such a privileged class should 

not be introduced but consultees who are  a t t r ac ted  by our 

proposals in relat ion t o  commercial burdens may feel  t h a t  it would 

be appropriate also t o  preserve some rights in relation t o  real 

burdens which could not be defined as  commercial but have been 

imposed by specified public, religious, charitable or other bodies. 

W e  do not favour th is  approach as we consider tha t  i t  is possible 

t o  distinguish between commercial matters and t h e  situation in 

which public authorit ies and others might be given special 

enforcement powers in relation t o  mat ters  affecting amenity. W e  

t a k e  t h e  view t h a t  the  retention of privileged enforcement rights 

in relat ion t o  land conditions (formerly real burdens) which re la te  

t o  t h e  amenity of an  a rea  in which the  enforcing body has no 

neighbourhood interest  would be contrary t o  the  fundamental 

principles on which our f irst  option is based. 

We provisionally propose 

27.(i) 	 Existing enforcement rights of superiors, disponers, co-

feuars  and c d i s p o n e e s  should cease on t h e  appointed 

day, unless they are otherwise qualified by vir tue  of 

proximity and detriment. 

(iaa 	 Existing real burdens of a commercial na tu re  should be 

classified as such, subject to resolution by order of 

the  Lands Tribunal of any disputes as to classification. 

Ciilb 	 Such burdens should continue to be enforceable by the 

original benefited party proprietor and his successors 

against  t h e  original burdened proprietor and his 

sUCCesSOrs. 



-- 

(iii) 	 Public, religious, chari table and similar organisations 

should not be given special enforcement rights in 

respect of real burdens created prior to the appointed 

b y -

(ii) 	 Obsolete or unenforceable real  burdens 

4.35 The Register of Sasines is a register of deeds and not a 

register  of interests in land. The Keeper accordingly has  no 

discretion in relation to  the  content of deeds which a re  otherwise 

acceptable  for  recording in the  Register of Sasines. In t h e  case  

of the  Land Register, section 5 of t h e  1979 Act  requires t h e  

Keeper t o  complete registration by making up or amending a t i t l e  

sheet. Section 6UNel provides tha t  the  t i t le sheet  should have 

entered in it, inter alia "any enforceable real right pertaining to 

t h e  in teres t  or subsisting real burden or condition affect ing t h e  

interest". Professor Halliday took the  view that this provision 

does  not authorise the  Keeper t o  excise obsolete real  burdens 1 

although the re  is an  argument that  a burden which was shown to 

b e  unenforceable could be deleted. In practice, unless the  Keeper 

assumes express responsibility for their  enforceability, real burdens 

and conditions a r e  not subject to indemnity under section 12t3Xg) 

o f  t h e  1979 Act. Consequently, they tend to be incorporated in 

t h e  t i t le  shee t  if no evidence is presented t o  the  Keeper t h a t  

they have been discharged or no longer subsist for any other 

reason. 

4.36 W e  have provisionally proposed earlier in this paper 

(paragraphs 3.99-3.100, Proposition 16(iiil) t h a t  t h e  Lands Tribunal 

should be authorised t o  declare, a t  t h e  request of t h e  burdened 

Halliday, The Land Registration (Scotland) Act 1979 p 6.  



proprietor or t h e  Keeper, tha t  a real  burden or  land condition is 

obsolete and unenforceable. Such a process would ensure that 

obsolete real  burdens under t h e  present system and land conditions 

under t h e  new system could be deleted from t h e  t i t l e  sheet  in the 

case of registered land. We have also considered whether the 

Keeper ei ther a t  his sole discretion or on application by a 

burdened proprietor should be given the power t o  de le te  obsolete 

burdens or  conditions himself without the  need for reference to  

t h e  Lands Tribunal. We concluded tha t  t h e  difficulties for the 

Keeper in satisfying himself a s  t o  t h e  propriety of making such a 

deletion were such as to  render this possible course impracticable. 

(iiil Compensation for loss of enti t lerrent  t o  enforce non-

pecuniary real ~ u r d e n s  

4.37 If Option 1 is preferred, one consequence will be the  loss 

of enti tIement t o  enforce existing real  burdens by t h e  majority of 

former  superiors, disponers, CO-feuars and CO-disponees. We have 

considered whether such rights t o  enforce give rise t o  a benefit, 

quantifiable in financial terms, which would justify cash 

compensation on i t s  removal. Rights arising f rom matters of 

personal contract  will, of course, remain unaffected. Ke consider 

e a c h  category of enforcement interest  in turn, f i r s t  in relation to 

ordinary real burdens and then in relation to "commercial" 

burdens. 

4.38 A. Compensation for former superior. ~ r s k i n e , '  following 

c r a i g Z  has classified the  character of feudal rights as (a) 

essential, (0) natural and (c) accidental. 

l 	Insti tute 1I.iii.l l .  


Craig, Jus  Feudale I,ix, 20-28. 
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(a) Essent ia l  r ights  a r e  t h e  superior 's radical  r ights  t o  proper ty  in  

t h e  land and his r ight  t o  service o r  payment f r o m  t h e  vassal. 

The  super ior ' s  rad ica l  right t o  property which at o n e  t i m e  

amoun ted  to vir tual ly CO-ownership h a s  now e f f ec t ive ly  been  

reduced t o  a conceptua l  in teres t  which is of p rac t i ca l  r e l evance  in  

t h e  major i ty  of cases only for  purposes of recovering f eu  d u t y  o r  

enforcing Durdens. T h e  superior is no longer a b l e  t o  exe rc i se  a n y  

r ights  in r e s p e c t  of serv ice  from a vassal. 

UN Katura l  r ights  a r e  those which ar i se  f r o m  t h e  na tu re  of t h e  

feudal  c o n t r a c t ,  t h e  most  important  of which is t h e  r ight  t o  

i r r i ta te .  T h e  superior 's  right t o  i r r i t a t e  or t insel  t h e  f eu  and 

recover possession of t h e  vassal's e s t a t e  mere ly  because  t h e  vassal  

h a s  not paid his f e u  duty  may n o k  only be exerc ised  on  t h e  

vassal 's fa i lure  t o  pu rge  t h e  irritancy. The  r ight  t o  purge subs is t s  

up t o  t h e  very  l a s t  moment of t he  i rr i tancy proceedings. This  

remedy is now rare ly  used. 

( c }  Accidenta l  r ights  include reservations, r ea l  burdens, condit ions 

and renunciat ions which depend on t h e  t e r m s  of t he  a c t u a l  

c o n t r a c t  be tween t h e  superior  and vassal. I t  is this  ca t egory  of 

superior 's  r ight  which has  most significance t o  t h e  majori ty of 

vassals today. Most reservations, rea l  burdens a n d  conditions a r e  

concerned  with preserving amenity and al locat ing responsibility not  

fo r  t h e  i m m e a i a t e  bene f i t  of the  superior but  f o r  t he  benef i t  of 

neighbouring proprietors .  For  example, a requi rement  imposed on 

a house in  a modern estate t h a t  a cer ta in  type  of  uniform fencing  

be  used cannot  be of any conceivable d i r ec t  benef i t  to a feudal  

superior which is a l imited liability company wi th  a regis te red  



of f i ce  in  Manchester. The  benef i t  t o  t h e  superior in such 

c i r cums tances  would be financial, e i t he r  in t e r m s  of the  "income" 

h e  could der ive  f rom charging fo r  grant ing  waivers  or, from the  

f a c t  t h a t  t h e  enhanced ameni ty  resul t ing f r o m  t h e  observance of 

t h e  burden will make other  proper t ies  in t h e  estate retained by 

t h e  superior  more  saleable. Once  a l l  t h e  proper t ies  on an estate 

are sold, i t  s e e m s  t h a t  t h e r e  can be no remaining benefit  t o  t he  

super ior  on t h e  l a t t e r  count  and it is doubt fu l  whether in such 

cases t h e  superior could successfully establ ish the  necessary 

i n t e r e s t  t o  en fo rce  the  real  burdens. 

4.39 A t  t h e  end of  t h e  19 th  century ,  i t  was  common t o  find 

provisions in feudal  grants  which were  designed t o  pro tec t  the 

a m e n i t y  of t h e  subjects sold and i t s  neighbours by preventing 

development  o r  anti-social uses. I t  was also common to  find 

provisions al locat ing responsibility f o r  instal lat ion of drains and 

making up roads and footpaths. Such m a t t e r s  a r e  now also dea l t  

wi th  by public regulation through such legislat ion as the  Town and 

Coun t ry  Planning, Local Government and  Public Health Acts. 

These  A c t s  and others  which, l ike them,  r egu la t e  land use, have 

e f f ec t ive ly  overtaken t h e  role of t h e  r ea l  burden in preserving 

amenity.  b e  have shown in Appendix I how many common real  

burdens const i tuted in relat ion t o  various propert ies  today might 

perhaps  be redundant in view of exist ing legislation. 

4.40 Superiority in teres ts  in land in Scot land  can  be divided into 

i n t e r e s t s  held by private persons (including companies and 

t rus tees) ,  those held by public au tho r i t i e s  a n d  those held by bodies 

such as churches, the  National Trust ,  t h e  Crown etc. Earlier in 

rhis  Faper  we considered t h e  position of  t h e  l a s t  category in 

r e l a t ion  to special conditions which they  might impose. We also 



explored t h e  possibility of distinguishing be tween r e a l  burdens of a 

s t r ic t ly  commerc ia l  na tu re  and others, with t h e  possibility of 

preserving special  en fo rcemen t  rights in r e spec t  of "commercial"  

real  burdens. Our proposals under option l ,  the re fo re ,  fo r  land 

conditions in genera l  could resul t  in par t ies  who have  imposed 

commercia l  r ea l  burdens re ta in ing  the  abi l i ty t o  en fo rce  such  r ea l  

burdens desp i t e  not being otherwise qualified by reason of 

proximity and potent ia l  de t r iment .  We recognise t h a t ,  in l ight  of 

this, consul tees  may take t h e  view tha t  s o m e  o r  a l l  of t h e  bodies 

mentioned at the  beginning of this  paragraph should a l so  be 

ent i t led  t o  preserved en fo rcemen t  r ights  in re la t ion  t o  exist ing 

rea l  burdens regulating m a t t e r s  which could be def ined  as re la t ing  

t o  amenity.  As we have  a l ready indicated, w e  consider  t h a t  any  

extension of t h e  ca t egory  of proprietors  who would have  

en fo rcemen t  r ights  beyond t h o s e  with a commerc ia l  i n t e r e s t  would 

be inconsistent with t h e  policy object ive of Option l. 

4.41 Vie have  reviewed r ea l  burdens by r e fe rence  t o  Erskine's 

classif icat ion of t h e  r ights  of superioriry into essent ia l  r ights ,  

na tura l  r ights  and acc identa l  rights. Essential  r ights  have  

ef fec t ive ly  become  t rans la ted  into t h e  r ight  t o  recover  feu d u t y  

and this  has  a l ready been d e a l t  with. We do not consider t h a t  

this  should give r ise t o  any  ent i t lement  t o  compensa t ion  beyond 

t h e  amount  of t h e  redempt ion  f igure calculated in acco rdance  with 

existing s t a tu to ry  provisions. The  superior 's na tu ra l  r ight  of  a 

s ta tu tory  i r r i tancy  on non-payment of feu du ty  will  a l so  cease t o  

be relevant  once  f e u  duty  has  been finally abolished. \Le taKe t h e  

view tha t ,  given t h e  exist ing r ight  t o  purge a conventional  

i rr i tancy in t h e  case of non-performance of obligat ions a d  f a c t u m  -
~ r a e s t a n d u mat t h e  discret ion of t h e  court ,  i r r i tancy ,  a s  a remedy,  

is of very l imited e f f ec t .  Accordingly, we do  not  consider t h a t  t h e  



loss of superiors' rights in this respect  should give rise to  any 

ent i t lement  t o  payment of compensation. 

4.42 The superior's rights, classified by Erskine as  accidental 

rights, have always been subject t o  voluntary variation and 

discharge. Since 1970, in the absence of agreement, the Lands 

Tribunal has had t h e  power t o  vary and discharge land obligations 

on application. Section 1 of the  1970 A c t  gives the  Tribunal 

author i ty  t o  award compensation for  "any substantial loss or 

disadvantage suffered by t h e  proprietor as  such benefited 

proprietor in consequence of t h e  variation o r  discharge". It is 

understood tha t  the  Tribunal has very rarely, if ever, used its 

powers to  compensate superiors who would come within the  

definition of benefited proprietors. I t  seems tha t  t h e  Tribunal has 

taken t h e  view t h a t  i t  was not the  intention of Parliament tha t  

i t  should grant compensation where t h e  only loss t o  the superior 

was t h e  removal of an in teres t  "in obtaining money in return for 

selling the  superiority or  granting a minute of waiver".' In 

pract ice  t h e  Tribunal has  rarely made an  award of compensation 

(around 12 awards over a period of 15 years) and such awards 

have invariably been made t o  benefited proprietors who have been 

neighbours entitled t o  enforce  a land obligation by virtue of a & 
quaesitum tertio. I t  is understood tha t  the  Tribunal has never 

been invited to determine a claim in respect  of a real burden 

which would, according to  our proposed classification, be purely 

"commercial". In a l l  decided cases where compensation has been 

awarded i t  has been possible to identify potential harm to the  

benefited proprietor's in teres ts  in the dominant lands and t o  

quantify any loss which he may suffer a s  a result of a variation 

or  discharge of a land obligation. 2 

L 
Leney v Craig and Others  1982 SLT (Lands Tr) 9. 



4.43 We taKe the  v ies  that ,  where there  a r e  no enforceable 

contractual  rights, the  loss by a superior of his right t o  enforce  a 

real burden relating purely t o  t h e  amenity of an  a r e a  of ground or  

t o  the  regulation of common services and par t s  should not give 

rise t o  an enti t lement t o  compensation. Ule a r e  fortified in this 

view by the  approach adopted by the  Lands Tribunal. In addition, 

while t h e  interest  of a superior to enforce  a land obligation is 

presumed t o  exist by virtue of t h e  continuing feudal relationship 

between a superior and his vassal, it is always open t o  a vassal t o  

demonstrate tha t  such an  in teres t  no longer exists. I t  is, perhaps, 

surprising t h a t  the  continuing in te res t  of a superior t o  enforce  

burdens is not tested more frequently. In very many cases  

superiors have no continuing in teres ts  in the  neighbourhood of 

feued land. In the  absence of such local interest ,  it is extremely 

u n l i ~ e l y  tha t  a superior would be able  t o  resist  a c la im by a feuar 
l

seeking to  prove absence of interest. 

4.44 If consultees accept our provisional proposal in  respect  of 

commercial real  burdens, the  right t o  enforce this category of 

burden would be preserved and the  former superior would not 

suffer any loss. Accordingly, compensation would not be 

appropriate. 

l See Howard d e  Walden Esta tes  Ltd v Bowrnaker Ltd 1965 SC 
163. The court  accepted tha t  a superior's in teres t  t o  enforce  
could be proved by the-vassal  not t o  exist. 



B. Compensation for disponer 

4.45 In many respects  the enforcement rights of a disponer a re  

similar t o  t h e  r ights enjoyed by a superior. A disponer does not, 

however, enjoy the  continuing interest  in the  land itself which is 

fundamental t o  the  superior's s ta tus  in relation t o  the feuar. Ne 

have discussed the  nature of a disponer's enforcement rights at 

paragraphs 3.61-3.63. As in t h e  case of a superior, a disponer has 

t o  have a t i t l e  and in teres t  t o  enforce a burden. The disponer's 

t i t l e  t o  enforce a burden depends on the  t e r m s  of the  disposition 

His r ights and his disponee's obligations may D e  transferred t o  

their  respective successors Dy subsequent dispositions. I t  is for  a 

disponer or his successors t o  establish not only a t i t le  t o  enforce 

a real  burden but also an  interest. I t  has been held tha t  such a n  

in teres t  can only properly exist in a case where the  enforcing 

party has retained some property in the  vicinity of t h e  burdened 

ground. In Aberdeen Varieties Lord Wark observed' -
"Where, therefore, there  is no contiguity, i t  will not do 

t o  put forward, a s  an interest  to  enforce the  restriction, 
t h e  protection of a commercial enterprise carried on in 
another par t  of the  city ..... Having regard t o  the  
relat ive situation of the properties belonging t o  the  part ies 
in th is  case, I a m  of opinion tha t  the  observance o r  non-
observance of the condition as t o  the use of t h e  f irst  
party 's  property can have no appreciable e f fec t  upon the 
amenity or  enjoyment of the  property of t h e  second 
parties. I therefore think the second parties have no 
in teres t  t o  enforce the condition which the law will 
recognise." 

4.46 W e  taKe t h e  view that  a disponer should not have any 

g rea te r  ent i t lement  t o  compensation than a superior. Those 

disponers who by virtue of their ability t o  demonstrate the 

necessary t i t le  and in teres t  might have been qualified t o  enforce 

Aberdeen Varieties Ltd v Jarnes F Donald [Aberdeen Cinemas) 
-Ltd 1939 SC 788 per Lord wark at p 797, 

http:3.61-3.63


r ea l  burdens will, under Option I, general ly be qualified t o  en fo rce  

land conditions as neighbouring proprietors .  Other  disponers and, 

in  par t icu lar  those  who a r e  not able to demons t r a t e  t h e  necessary 

in t e re s t ,  will not, a s  a consequence of our proposals, have suf fered  

loss which should attract compensation. In t h e  case of 

"commercial"  r ea l  burdens imposed by disponers, w e  consider  t h a t  

e n t i t l e m e n t  t o  compensation should be t h e  s a m e  as f o r  superiors. 

C. Compensat ion fo r  te r t i i  

4.47 I t  is well established t h a t  t h e  r igh t s  of CO-feuars who a r e  

properly const i tuted t e r t i i  a r e  indistinguishable f r o m  t h e  r igh t s  of 

CO-disponees who a r e  so constituted. Accordingly i n  this  sec t ion  

w e  r e f e r  to them collectiveiy as "tertii". 

4.48 As a ma t t e r  of pract ice t h e  position of t e r t i i  in  re la t ion  t o  

t h e  enforcement  of real  burdens has become  somewha t  

inconsistent.  On t he  one  hand t h e r e  is no  doubt  t h a t  a propr ie tor  

who is a properly const i tuted t e r t i u s  may take ac t ion  agains t  

ano the r  burdened proprietor. On t h e  o ther  hand if t h e  burdened 

propr ie tor  wishes t o  obtain a discharge o r  var ia t ion  of a burden 

t h e  usual p rac t i ce  is t o  approach t h e  superior  or  disponer fo r  t h e  

necessary  waiver and no fur ther  consents  a r e  general ly sought  

f r o m  ter t i i .  The Lands Tribunal recognise t h a t  neighbouring t e r t i i  

d o  at present  have a right t o  compensat ion on t h e  variat ion o r  

d ischarge  of a land obligation by t h e  Tribunal and will award  

compensat ion in appropriate cases based on any  diminution in t h e  

va lue  of  t h e  te r t ius '  i n t e re s t  in his property. Under Option 1 a n y  

t e r t i u s  who would have qualified for  compensat ion according t o  

c r i t e r i a  applied by t h e  Lands Tribunal will probably be qualified by 



virtue of proximity t o  enforce land conditions under the  new'  

system. Accordingly a tert ius falling into this category will not 

suffer  any quantifiable loss and no compensation should be 

payable. We take t h e  view that  no value can be a t t r ibuted t o  the  

rights of a te r t ius  who is not the  owner of property in the  

vicinity of the  burdened land. 

4.49 I t  is remotely possible that  ter t i i  might have rights in 

relat ion t o  lfcommer ciaIV1 burdens. In cases of this kind only 

r ights  of t h e  t e r t i i  which depend on contractual  provisions should 

be recognised and those rights should fall  t o  be determined 

according t o  the contract .  itself. If there  is no contract ,  we take 

t h e  view t h a t  t h e  ter t i i  should not be enti t led to claim 

COmpensation. 

We provisionally propose 

28. 	 Compensation for loss of enforcement rights should not 

be available to superiors, disponers, CO-feuars o r  co-

disponees. 

OPTION 2 

Enforcement of real burdens by disponers (including former 

superiors) and tertii. 

(i) Enforcement: 

4.50 In our consideration of transitional arrangements for Option 

l, we considered enforceability of amenity and service real  



burdens, commercial burdens and special burdens in turn. In the  

following paragraphs we discuss the e f f e c t  of Option 2 on the  

enforcement  rights of former superiors and tertii.  Our second 

option would preserve the  existing rights of disponers and co-

disponee tertii t o  enforce existing real burdens, from the  

appointed day. As there will be no change in thei r  position there  

is no need t o  consider their  interests further. 

Enforcement by Former Superiors 

4.51 Disponers' and Superiors' t i t l e  and in teres t  t o  enforce. Under 

t h e  present system, a disponer and a superior seeking t o  enforce a 

properly consti tuted real burden must have both t i t l e  and in teres t  

t o  do so. There is no appreciable difference between them in this 

respect .  Where the  rights of the  respective enforcing part ies 

diverge is on t h e  question of proof of interest  t o  enforce and the  

need for a disponer to  establish a t i t l e  where he is not in a 

d i rec t  contractual  relationship with the  owner of the  burdened 

property. Under Option 2, the  former superior would be in the  

position of a disponer and subject t o  the  requirements of a 

disponer in establishing t i t le and interest  t o  enforce real  burdens. 

W e  consider t i t l e  and interest separately. 

4.52 Title: The former superior's t i t l e  to  enforce would cease t o  

follow automatically from the  feudal relationship with the  vassal. 

W e  propose t h a t  any person owning the superiority of an a r e a  of 

ground at t h e  appointed day should be deemed t o  have t h e  s a m e  

enforcement  r ights in relation t o  real  burdens affect ing the land 

a s  a disponer who had created the  real burdens in t h e  las t  

conveyance of the  land occurring prior t o  t h e  appointed day. 



Such a disponer would D e  deemed t o  have retained personal 

enforcement r ights against the disponee and his successors. As a 

consequence, t h e  real  burdens would continue t o  be enforceable 

against  successors of the proprietor as at t h e  appointed day but 

only by the  former superior and not by his successors. This, in 

many cases, will place a former superior in a less advantageous 

position than many disponers. We have considered whether i t  

would be  practicable to  imply rights in favour of successors or to  

enable such rights t o  be created but have concluded tha t  little 

would b e  achieved by such an approach given t h e  difficulty, in t h e  

case of any deemed successor t o  the  former superior, in 

establishing t h e  necessary interest  t o  enforce. 

4.53 Interest: A disponer seeking t o  enforce a real burden 

requires t o  establish, in addition t o  title, tha t  h e  has an interest 

t o  do so. Such an interest may be readily established between 

t h e  original part ies to the  disposition but the  disponee can 

challenge t h e  disponer on the  continued subsistence of that  

in teres t  or on t h e  grounds that  he has no in teres t  recognised by 

iaw t o  enforce  t h e  restriction.' In questions between successors 

t o  t h e  original contracting parties, i t  is for the  disponerls 

successor t o  establish his interesL2 This is where the  principal 

difference lies between establishment of in teres t  by disponers and 

by superiors. In the  case of a superior, interest  is presumed to  

exist  and it is for the burdened proprietor t o  prove tha t  i t  does 

not. There appears to  be no difference in t h e  quality of interest 

required in the case of a disponer as opposed t o  a superior. The 

burden of proof seems t o  be the  only distinction which can be 

drawn. In this respect Option 2 should have l i t t le  significant 

e f f e c t  on a former superior's ability t o  enforce real  burdens as if 

he were  a disponer. I t  will be for him as a deemed disponer t o  

Scottish Co-operative Wholesale Society v Finnie 1937 SC 835. 

Aberdeen Varieties Ltd v Jarnes F Donald (Aberdeen Cinemas) 
-Ltd 1939 SC 788 per Lord Wark at p 797. 1940 SC {HL)52. 



establish, if he  can ,  t h a t  in teres t  exists. Apar t  f rom the  sh i f t ing  

of t h e  burden of proof,  the  former superior  will be  a t  no g r e a t e r  

d isadvantage  in th is  r e spec t  than if he was  s t i l l  a superior s e e ~ i n g  

t o  enforce.  

Enfo rcemen t  b y  t e r t i i  

4 . 4  As ind ica ted  at paragraph 4.52 above, t h e  r ight  and t i t l e  of 

a t e r t i u s  t o  en fo rce  would not be a f f e c t e d  by opt ion  2. Cur ren t  

p rac t i ce s  in  re la t ion  t o  t h e  constitution of r ea l  burdens o f t e n  

expressly o r  impliedly exclude  t h e  c rea t ion  of r ights  in favour of 

tertii. Accordingly, in  many modern building developments  if t h e  

superior  o r  disponer is unable or  unwilling t o  t a k e  s t eps  t o  en fo rce  

a rea l  burden, no o t h e r  proprietor may be in a position t o  take 

any  en fo rcemen t  a c t i o n  against  a neighbour i n  breach  of a r ea l  

burden. This rrright h a v e  a serious e f f e c t  on t h e  genera l  amen i ty  

of residential  a r e a s  and  force  demands t o  be made  on public 

au thor i t ies  fo r  applicat ion of s ta tu tory  powers a t  a t ime when 

such au tho r i t i e s  may no t  have t he  necessary resources  o r  expe r t i s e  

t o  m e e t  t hose  demands. Heavy rel iance must ,  therefore ,  be 

placed on t h e  role of superiors and disponers in t h e  en fo rcemen t  

of r ea l  burdens bu t  while i t  is general ly accepted  t h a t  

superiors/disponers en fo rce  real burdens, it is possible t h a t  in 

many cases, if put  t o  t h e  test ,  t h e  necessary in t e re s t  may be  

shown not  t o  exis t  and enforcement  ac t ion  would fail. 

4 . 5  Commerc ia l  burdens. We have suggested in respec t  of 

Option I t h a t  commerc ia l  burdens should continue t o  be 

enforceable.  Under Option 2, we consider t ha t ,  where a 

commerc ia l  burden h a s  been  imposed as p a r t  of a feudal  g ran t ,  

similar considerat ions apply as to  our proposals in relat ion t o  

Option 1. Where t h e  burden was crea ted  in a feudal  conveyance,  



successors of t h e  benefited party at the  appointed day should be 

enti t led to enforcement rights in respect  of tha t  real burden 

against t h e  original burdened proprietor and his successors in 

accordance with the  terms of t h e  deed creat ing the  real burden. 

We provisionally propose -

29.(i) 	 Existing real  burdens should continue to be enforceable 

from the appointed day by disponers and CO-disponee 

tertii who are  able to establish t he  necessary title and 

interest. 

(ii) 	 Existing real burdens created by superiors should 

continue to be enforceable by the former superior as 

at the appointed day. The former  superior should be 

deemed t o  have the s a m e  enforcement  rights as if h e  

were a disponer who had created t h e  real  burdens by 

disposition immediately prior to the appointed day. 

CO-feuat tertii should have the same enforcement 

rights as ccdisponee tertii, and 

(iiiJ 	 Commercial burdens should continue to be enforceable 

by the original benefited party and his successors 

against the original burdened proprietor and his 

successors  



(ii) Obsolete or unenforceable real burdens 

4.56 The requirement t h a t  an individual seeking t o  enforce a real  

burden must be able t o  demonstrate t i t l e  and interest  t o  do so  

means tha t  if Option 2 were  t o  be accepted, t h e  practical  e f f e c t  

would ultimately be t o  render unenforceable many of t h e  real  

burdens affecting land at present as in teres t  would be absent. 

Where no rights in favour of ter t i i  have been created,  t h e  only 

potential for enforcement action, a t  present, would lie with t h e  

disponer or superior who, in the future under Option 2, a s  ac tua l  

or  deemed disponer would, in many cases, be unable t o  prove 

both t i t l e  and interest  t o  enforce. It is clearly inappropriate tha t  

land should continue t o  bear t o  be burdened by obligations which 

cannot be enforced. U'e have discussed at paragraph 4.36 hour 

obsolete real  burdens might be dealt with under Option 1. b e  

consider t h a t  the  facility of applying t o  the  Lands Tribunal t o  

have conditions declared obsolete or unenforceable should apply 

equally for t h e  purposes of Option 2. (See Proposition lb(iiil. 

(iii) Compensation for loss of enti t lement t o  enforce non-

pecuniary real  burdens. (Option 2) 

4.57 Under Option 2 ,  the re  would be no a l tera t ion in t h e  rights 

of disponers and CO-disponee tertii. Effectively CO-feuar t e r t i i  

would also be unaffected. The most significant consequence of 

Option 2 will be t h e  conversion of the  existing superior's rights a t  

t h e  appointed day into rights of a disponer. As an  individual, he 

would still  De able t o  enforce  real burdens, t h e  only material  

differences being (firstly) t h a t  instead of his in teres t  being 



presumed, he  would have t o  establish tha t  he  has an interest to 

enforce  and (secondly) tha t  the re  may be problems in transmitting 

his r ight t o  enforce t o  successors. 

4.58 So fa r  as the  first point is concerned, we do not consider 

tha t  a shif t  of the onus of proof is sufficient t o  justify payment 

of compensation as i t  will not in our view give rise t o  any 

quantifiable loss. We have discussed t h e  difficulty in securing for 

a former superior fully comparable f ights t o  a disponer in relation 

t o  t h e  succession t o  a former superior's right t o  enforce real 

burdens. We take t h e  view that ,  as the  loss of such a facility 

will not  cause  any loss t o  t h e  superior himself a s  a t  the  appointed 

day, no compensation shouid be payable in this respect either. 

We provisionally propose: 

30. 	 No compensation should be payable to superiors for 

t h e  change in their enforcement rights. 

Compensation - General 

b.59 In t h e  foregoing paragraphs we have discussed compensation 

in relat ion t o  each of t h e  options offered to  consultees for 

consideration. We have not  proposed tha t  compensation should be 

payable t o  former superiors. The general principle that  individuals 

should not be deprived of property rights without being properly 

compensated is accepted.' W e  have, however, had regard t o  the  

overall  public interest in formulating our proposals for the 

abolition of the feudal system. W e  think that  the  abolition of 

t h a t  sys tem is, as a mat te r  of sound legal policy, long overdue 

See Jarnes v United Kingdom 1986 8 EHRR 123 a case 
concerning rights protected by Article l of Protocol No l of the  
European Convention of Human Rights. 



and tha t ,  in t h a t  con tex t  compensat ion should be payable only 

where t h e r e  is a quantif iable loss or po ten t i a l  loss. We do not 

consider t h a t  t he  aboli t ion of t h e  super ior i ty  i n t e r e s t  in  i t se l f  

should g ive  rise t o  en t i t l emen t  t o  compensation. Our  reasons a r e  

given below. 

4.60 R e  have discussed in some  de ta i l  t h e  historical  background 

t o  superiority i n t e re s t s  in lands. We h a v e  demons t r a t ed  t h a t  t h e  

principal funct ion of t h e  superiori ty i n t e r e s t  was t o  s ecu re  a 

financial o r  o ther  r e tu rn  f r o m  land subjec t  t o  feudal  tenure. With 

t h e  passage of t ime,  feudal  tenure  increasingly regulated the use 

of land not  for  t h e  benef i t  of t h e  superior  in  t h e  majori ty of 

cases, bu t  fo r  t h e  public good at a t i m e  when public cont ro ls  

were less well developed than  they  a r e  today. With r ecen t  

legislation, t h e  incidence of feu duty is declining, and  we have 

proposed in this  paper  t h a t  a l l  remaining f e u  du t i e s  should be 

redeemed by a specif ied date.  Superiors will be compensa ted  for  

t h e  loss of income which t h e y  will suffer ,  by way of a redempt ion  

f igure ca lcula ted  in acco rdance  wi th  exist ing s t a t u t o r y  provisions. 

We a r e  not  aware  t h a t  exist ing redempt ion  ca lcula t ions  have given 

r ise t o  difficulties o r  a r e  considered to resul t  in  inappropriate  

payments. 

4.61 Once t h e  remaining feu  dut ies  have  been redeemed,  wha t  

value can  be put  on t h e  remaining i n t e r e s t  of t h e  superior? The  

Lands Tribunal has  t a k e n  t h e  view t h a t  a super ior  m u s t  show more  

than a potential  loss of income f rom g ran t ing  waivers t o  be 

awarded compensat ion in r e spec t  of an  o rde r  discharging a land 

obligation. While w e  recognise t h a t  super iors  s t i l l  make  a 

prac t ice  of charging a g r a s s u m  f o r  grant ing  waivers  of real 

burdens, we  believe t h a t  if such  superiors w e r e  pu t  t o  t h e  test, 

'see para  4.42. 



t h e y  would very  o f t e n  be unable t o  resis t  a claim tha t  they did 

n o t  have  t h e  necessary i n t e r e s t  t o  enforce t h e  real  burdens. In 

many cases  superiors  a r e  asked to give waivers (a) in order  to 

sa t i s fy  subsequent  purchasers  of t h e  burdened subjects  t ha t  t h e r e  

wil l  be no en fo rcemen t  s t eps  taken  by t h e  superior or his 

successors  a n d  (b) because  i t  is cheaper  and quicker t o  pay t h e  

p r a s s u m  t h a n  t o  employ professionals t o  apply t o  t he  Lands 

Tribunal  f o r  a discharge. We cannot ,  of course, discount t h e  

possibly l a rge  number of cases where the  feu  duty  having been  

redeemed,  t h e  feuar  has  e i the r  lost touch with the  cu r ren t  

super ior  or, under t h e  er roneous  impression t h a t  h e  has bought t h e  

super ior i ty  of  his f eu  by redeeming t h e  feu duty,  is unaware t h a t  

a waiver is required. In such  cases the  necessary waiver is not  

obta ined  and  t h e  breach of t h e  r ea l  burden might qui te  simply g o  

unnoticed e v e n  in subsequent transmissions of ownership of t he  

burdened property. We d o  not  consider t h a t  current  p rac t i ce s  

suppor t  t h e  view t h a t ,  in t h e  case of t h e  r ea l  burden designed t o  

p r o t e c t  amen i ty ,  t h e  superior  has  any quantifiable in teres t  which 

would justify en t i t l emen t  t o  compensat ion for  loss of enforcement  

rights. 

4.62 The  decision of t h e  European Court  of Human Rights  in 

wha t  is general ly known as t h e  "Restminster"  ca se  is relevant  t o  

our conclusions on t h e  m a t t e r  of  compensa t ion1 In this  case, t h e  

T r u s t e e s  of t h e  Second Duke of Westminster argued t h a t  

legislation2 enabling c e r t a i n  t e n a n t s  under long leaser  t o  purchase 

t h e  freehold in teres ts  at wha t  was  argued were  favourable pr ices  

'	J a m e s  v United Kingdom (1986) 8 EHRR 123. 

Leasehold Reform Ac t  1967. 



breached Art icle  1 of Pro tocol  No l of t h e  convention. '  T h e  

Cour t  found tha t  t h e  Leasehold Refo rm A c t  1967 had t h e  effect 

of depriving t h e  appl icants  of the i r  "possessions" in t e r m s  of  

Ar t ic le  1. In addition, t h e  cour t  recognised t h a t  " the compulsory 

t ransfer  of property f rom one  individual t o  another  may, in  

principle, be considered t o  be "in t h e  public interest",  if t h e  

taking is e f f ec t ed  in pursuance of l eg i t ima te  soc ia l  R e  

d o  not consider t h a t  our recommendat ions  as t o  t h e  c i r cums tances  

under which compensation should be payable a r e  inconsistent  wi th  

t h e  views expressed by t h e  Court.  T h e  aboli t ion of t he  feudal  

sys tem of land tenure  in Scotland, long a f t e r  it has  been abolished 

in o ther  European countr ies  is, in our view, a l eg i t ima te  social  

policy. 

European Convention on Human Rights. A r t  1 states: "Every 
na tura l  o r  legal person is ent i t led  t o  t h e  peacefu l  enjoyment of 
his possessions. No one  shal l  be deprived of his possessions e x c e p t  
in t he  public in teres t  and  sub jec t  t o  t h e  condit ions provided for by 
law and by t h e  general  principles of in terna t ional  law. The 
preceding provisions shal l  not,  however, in any way impair  t h e  
r ight  of a S t a t e  t o  enforce  such laws as it d e e m s  necessary t o  
control  t h e  use of proper ty  in  accordance  wi th  t h e  genera l  
i n t e re s t  o r  t o  secure  t h e  payment  of t axes  o r  o the r  cont r ibut ions  
o r  penalties." 

p. 140. 



PART V 


MISCELLANEOUS ISSUES 


Introduction 

5.1 In th is  p a r t  of  t h e  Paper we  discuss t he  following 

miscel laneous issues ar is ing from and relat ing t o  t he  abolition of 

t h e  f euda l  system. 

l .  T h e  ro le  of t h e  Crown as paramount superior. 

2. Superiors'  r ights  t o  minerals. 

3. Rights  t o  salmon fishings. 

4. Ground annuals. 

5. Standard charges,  s t ipends and teinds. 

6. Super iorsf r ights  of  pre-emption. 

7. Superiors'  r ights  of  redemption and reversion. 

8. Trea tmen t  of increasing feu duties  on redemption. 

9. Securi t ies  over  superiori ty interests.  

10. Compulsory purchase 



The Crown as paramount superior 

5.2 T h e  whole feudal hierarchy descends f rom t h e  Crown as 

paramount  feudal  superior. Vle have  proposed t h a t  t h e  feudal  

hierarchy be dismantled insofar as it r e l a t e s  t o  land t enu re  and i t  

is, accordingly, necessary t o  consider whether  t h e r e  c a n  be a n y  

just i f icat ion for  abolishing only those  t enu res  (mid-superiorities) 

which a r e  in termedia te  be tween t h e  Crown and  t h e  c u r r e n t  owner  

of t h e  r ight  of property leaving t h e  u l t i m a t e  feudal  relat ionship 

be tween t h e  Crown and current  owner  in tac t .  The  r e t en t ion  of 

t h e  Crown's  in teres t  in land as u l t ima te  feudal  superior  would be 

inconsistent  with our proposed sys t em of absolu te  ownership. The  

Crown's  const i tut ional  position and jurisdictional r lghts  will not  be 

a f f e c t e d  by our proposals. 

5.3 History of Crown's interest .  The  development  of t h e  Crown's  

role as paramount superior is not  well  documented.  Erskine 

states:-

"as t h e  sovereign is, by t h e  feudal  sys tem,  t h e  h ighes t  
superior  of his whole te r r i tor ies ,  and  t h e  common founta in  
f r o m  which every feudal g ran t  flows, t h e  r ight  in  t h e  
Crown over a l l  t he  lands within t h e  kingdom is cons t i t u t ed  

coronae without seisin. His being k ing  c o m p l e j e s  his 
r ight  a s  fully as a seisin does  t h e  r igh t s  of suDjects" 

I t  seems c lear  t h a t  with t h e  feudalisat ion of Scotland under David 

I and his successors t he re  emerged t h e  concep t  t h a t  t h e  king was 

lord of a l l  t h e  land and the  fountain of a l l  justice. H e  could 

make grants  of land or  fiefs,  t o  supporters  and  o the r s  in r e tu rn  

f o r  vassalage, t h e  performance oy t h e m  of c e r t a i n  services. Such 

grants ,  made  by charter ,  formed t h e  f i r s t  link in t h e  feudal  chain. 

Erskine, Ins t i tu te  11, iii, 44. 



5.4 A vassal  holding f rom t h e  King might, himself "subinfeudate" 

o r  g ran t  p a r t  o r  t h e  whole of his holding t o  another ,  t h e  vassal 

now being in t h e  position of t h e  superior quoad t h e  person to  

whom he made  t h e  subordinate grant.  Again, t h e  l a t t e r  in turn  

might  subinfeudate  pa r t  o r  t he  whole of his holding, and  so  on, 

making a chain  of sub-feus downwards f rom t h e  Crown. On e a c h  

success ive  g r a n t  t h e  superior or  mid-superior re ta ined  a n  in t e re s t  

in t h e  land. Historians have  taKen the  view t h a t  t h e  p rac t i ce  of  

giving a wr i t t en  g ran t  of  land probably subsisted for  some  t i m e  

prior  to t h e  ea r l i e s t  recorded example. I t  is impossible t o  point 

wi th  a n y  c e r t a i n t y  t o  t h e  historical development of t h e  feudal  

sys t em as w e  Know i t  today and t h e  Crown's role in relat ion t o  

t h a t  system. In t h e  course of time, virtually a l l  t h e  land on 

mainland Scotland became subject  t o  feudal t enu re  through Crown 

C h a r t e r s  with t h e  exception of areas such as those  occupied by 

Edinburgh and  Stirling Castles. While some of t h a t  land may s t i l l  

be occupied  by proprietors holding d i rec t  f rom t h e  Crown through 

barony t i t les ,  most  of mainland Scotland is owned by proprietors  

whose t e n u r e  is so remote  f rom t h e  original Crown g ran t  t h a t  i t s  

very ex i s t ence  and t e rms  a r e  neither disclosed in t h e  progress of 

t i t l e  deeds  t o  t h e  a r e a s  of ground nor ascer ta inable  by o ther  

means. 

5.5 K.The Crown has  a n  in teres t  

in  all land i n .  Scotland held feudally by v i r tue  of i t s  role as 

paramount  superior. In addition, the  Crown holds various mid-

superiorities. In t h e  case of such mid-superiorities, we d o  not 

propose t h a t  t h e  Crown should be t r ea t ed  d i f ferent ly  f rom any 

o the r  superior. The  paramount superiority of t h e  Crown does, 

however,  give r ise t o  different  considerations. 



5.6 T h e  role of t he  Crown as u l t ima te  feudal  superior is o f  

l imited continuing pract ical  significance t o  t h e  feudal  s y s t e m  o f  

land tenure.  W e  recognise t h a t  t h e  Crown's  ro le  a s  h ighes t  

superior  may, however, have continuing impor tance  in 

jurisdictional,  ceremonial  and other  cons t i tu t ional  mat te rs .  Our  

proposals  will not in ter fere  with the  Crown's  position in t h e s e  

respects: t h e y  a r e  confined solely t o  t h e  role of t h e  Crown as 

paramount  superior  i n  t h e  feudal sys t em of land holding. 

5.7 While t h e  major part of land sub jec t  t o  feudal  t enu re  is not  

held d i r e c t  f r o m  t h e  Crown, we recognise t h a t  t h e r e  a r e  s t i l l  

estates held on Crown grants  where payments  may be made t o  t h e  

Crown and burdens enforced by the  Crown in i t s  capac i ty  as 

paramount  superior. Insofar a s  such payment S and burdens a r e  

covered  by our  proposals for  abolition of t h e  feudal  sys tem,  we  

consider t h a t  those  proposals should apply t o  t h e  Crown in t h e  

s a m e  way as they  would apply t o  any o the r  superior. be are 

aware ,  however,  t h a t  holding land d i r ec t  f r o m  t h e  Crown may g ive  

r i se  t o  o t h e r  benefi ts  or obligations which would not  be covered  

by our g e n e r a l  proposals for  the  abolition of superiori ty interests .  

In t h e  following paragraphs we consider in  g r e a t e r  de ta i l  t h e  

consequences  f o r  such benefi ts  and obligations of  our proposals f o r  

t h e  aboli t ion of t he  feudal system 

Possible consequences for  t h e  paramount super ior i ty  of t h e  

abolition of t h e  feudal  system 

5.8 We do not  consider t h a t  the  Crown should be exempted  f r o m  

our  proposals fo r  t h e  abolition of t h e  feudal  sys t e r r~  of land 



tenure.  Accordingly, we propose tha t  t h e  Crown  should be bound 

by t h e  t e r m s  of any  legislation ef fec t ing  aboli t ion in t he  s a m e  

way as any  subjec t  superior. However, t h e  Crown has ce r t a in  

o t h e r  r ights  which s t em f rom i t s  position as paramount  superior. 

S o m e  sub jec t s  owe cer ta in  obligations and  d u t i e s  and have ce r t a in  

r igh t s  which l i ~ e w i s e  a r e  derived from t h e  paramount  superiority. 

In t h e  following paragraphs we discuss t h e s e  rights, obligations and 

duties ,  s o m e  of which will be af fec ted  by ou r  proposals f o r  t he  

f euda l  sys t em as a whole. 

5.9 (i) Barony titles. As we have indica ted  in t h e  previous 

paragraphs  it would seem t h a t  t he  ex i s t ence  of t h e  paramount 

superiori ty has little, if any, pract ical  e f f e c t  on t h e  g r e a t  

majori ty of f eua r s  and accordingly most  feuars  would not  be  

adverse ly  a f f e c t e d  by t h e  abolition of t h e  Crown's interest .  I t  

does, however, have  more rea l  consequences f o r  a l imited ca tegory  

of  land owners  who hold d i rec t  from t h e  Crown. The  barony t i t l e  

i s  t h e  highest  feudal  tenure  within t h e  f euda l  system. Erskine 

wr i t e s  -

"No other  feudal privileges higher t h a n  those  of barony a r e  
included in the  erec t ion  of lands in to  an  earldom, o r  a 
lordship, etc; fo r  these last  a r e  only t i t l e s  of grea ter  
dignity conferred upor a barony b u t  a l l  have  precisely t h e  
s a m e  feudal  effects." 

An individual who holds on a barony t i t l e  m a y  in a f ew cases st i l l  

have  s o m e  so r t  of financial obligation t o  t h e  Crown as superior 

bu t  in t h e  majority of cases a barony title confers  significant 

bene f i t s  on the  holder. Ownership of land under a barony t i t l e  

may give r ise t o  a right t o  the  t i t l e  "BaronI1. In addition, t h e  

barony t i t l e  may contain a specific g r a n t  of e l emen t s  of t he  

rega l ia  minora, f o r  example a grant  c u m  piscat ionibus tie, with 

Ins t i t u t e  11, iii, 46.  



salmon fishings). A barony t i t l e  is habile a l so  to  found a 

prescr ip t ive  t i t l e  t o  regalia rninora such as sa lmon fishingsl where 

t h e r e  is n o  express  re ference  t o  fishings. 

5.10 While we  d o  not envisage t h a t  t h e r e  would be a n y  d i f f icu l ty  

in  preserv ing  individuals1 r ights  to salmon fishings in  such a way 

t h a t  t h e y  would be transmissible in t h e  fu tu re  notwithstanding t h e  

aboli t ion of feudal  tenure,  t h e  s a m e  approach may not  be 

appropr i a t e  t o  t h e  noble t i t l e  of "Baron1'. The r ight  t o  t h e  title 

"Baron" is inseparable  f rom t h e  tenure  of land held on  a barony 

t i t l e  d i r e c t  f r o m  t h e  Crown. I t  is, therefore ,  dependent  on  t h e  

subs is tence  of  t h e  feudal relationship be tween  t h e  Sovereign and 

t h e  baron. We do not intend, by removing e l e m e n t s  of the  

Sovereign's ro l e  in t h e  feudal hierarchy, t o  des t roy  t h e  relat ionship 

of t enu re  b e t w e e n  Sovereign and baron. 

5.11 O n e  approach  t o  t h e  part icular  problem of t h e  noble t i t l e  

would be t o  preserve  the  right of an individual to ca l l  himself 

"Baronv as at t h e  appointed day as a personal  privi lege her i tab le  

in na tu re  and, accordingly, transmissible a f t e r  t h e  abolition of t h e  

feudal  sys tem.  This could be achieved by separa t ing  t h e  r ight  t o  

t h e  noble t i t l e  f rom ownership of t h e  whole or pa r t  of t h e  barony 

lands which present ly  gives rise t o  t h e  r ight  t o  use t h e  t i t l e ,  in 

much t h e  s a m e  way a s  peerages which once were  t e r r i t o r i a l  in 

cha rac t e r  h a v e  now been severed f rom t h e  land t o  which they  

were  linked and now may be inherited bu t  not  sold. Her i tab le  
2
offices,  on t h e  o the r  hand may be a l iena ted  and a n  a l t e r n a t i v e  

approach would be t o  t r ea t  barony t i t les  in t h e  s a m e  way as 

her i tab le  off ices.  We consider, however, t h a t  t h e  na tu re  of t h e  

barony t i t l e  is distinguishable f rom the  na tu re  of a he r i t ab l e  

of f ice  and  should be t r e a t e d  accordingly. 

For our proposals  in  relation t o  salmon fishings see para  5.22. 
-%

L 
Cockburn v Cockburn, (1755) 1 Paton  603. 



l We have considered the  possibility of allowing the  noble 

a s p e c t s  of t he  barony t i t l e  t o  lapse a long wi th  t h e  abolition of 

t h e  f euda l  relationship on which t h e  ennoblement  of t h e  baron is 

based. The abolition of noble t i t les ,  however,  i s  not a n  intended 

consequence  o f  our proposed reforms of land  t enu re  and, in any 

even t ,  w e  have  concluded that ,  unlike t h e  aboli t ion of superiority 

in teres ts ,  t h e  abolition of en t i t lement  t o  t h e  noble t i t l e  "baron" 

might  well give r i se  to justifiable c la ims  for compensation. I t  is 

c l e a r  t h a t  a significant commercial  value is p laced  on t h e  right t o  

t h e  t i t l e  "Baron" which cannot  be a t t r i b u t e d  to t h e  value of t h e  

land held on t h e  barony title.  On a conserva t ive  e s t i m a t e  the re  

may  be as many as 2,000 ex tan t  barony t i t les .  Even if t h e  

a m o u n t  o f  compensat ion due  in each  case w a s  as l i t t l e  as £10,000, 

t h e  cost t o  t h e  Exchequer would be substant ial .  

5.13 On balance, we have concluded t h a t  a more conservat ive 

approach  t o  t h e  problem of baronies would be justified. B e  take 

t h e  v iew t h a t  t h e  benefi ts  and obligations of  a barony title,  apa r t  

f r o m  those  which will be  a f f ec t ed  by our  genera l  proposals for  

aboli t ion of superiority interests,  should be pe rmi t t ed  t o  remain 

i n t a c t  and, excep t  in so  far  as provision is made for  transmission 

of s e p a r a t e  tenements  (such as salmon fishings) which might be 

included in  a barony title,  such bene f i t s  should subsist as 

pe r t inen t s  of t he  whole or par t  of t h e  land comprised in t h e  

barony t i t le .  Such an approach would, w e  consider, meet  our 

p r i m e  object ive of  removing t h e  inc idents  of feudal  land tenure 

f r o m  t h e  holding of a baron while leaving o the r  a spec t s  of t he  

t e n u r e  unaffected. 



5 1 4  (ii) T h e  regalia. Another a spec t  of sovereignty which will 

not be a f f e c t e d  by our proposals is t h e  Crown's  r ights  in t h e  

regalia. Acccording  t o  Erskine -
"No r ight  in lands which is by our feudal  c u s t o m s  
appropr i a t ed  t o  t h e  sovereign, and  the re fo re  goes by t h e  
n a m e  of  rega le  is presymed t o  be conveyed by the  c h a r t e r  
unless it be expressed." 

The origins o f  t h e  Crown's r ight  to t h e  regal ia  both minora and 

maiora a r e  uncer ta in  and the  e x t e n t  of t hese  r ights  h a s  never  

been c lear ly  defined. Accordingly, w e  cannot  be su re  t h a t  a n  

unqualified aboli t ion of  t h e  paramount superiori ty would not  a f f e c t  

t h e  Crown's  r ight  in t h e  regalia. Erskine, at least,  appea r s  t o  

consider t h a t  t h e  Crown's  right t o  regal ia  is bound up in t h e  

feudal  system. This is a view which appears  t o  be borne o u t  by 

t h e  cases concerning  udal tenure  in t h e  ea r ly  pa r t  of th is  

century. 2 

5.15 In t h e  Lerwick Harbour case, the  Inner House of t h e  Cour t  

of Session found t h a t  t h e  Crown had no  radica l  r ight  of p rope r ty  

t o  the  foreshore  of t h e  Shetland Islands where  t h e  udal f o r m  of 

tenure  was  al lodial  ie non-feudal. I t  was recognised tha t ,  i n  t h e  

case  of land sub jec t  t o  feudal  tenure,  t h e  sovereign 's  radical  r ight  

t o  t h e  foreshore  is generally held t o  be p a r t  of t he  regal ia  

minora. I t  could, accordingly, be argued t h a t  t h e  cour t  were  

s ta t ing  tha t ,  where  land is not held under t h e  feudal  system, t h e  

r ights  of rega l ia  could not  exist.  In t h e  l a t e r  case of Balfour 

Erskine Ins t i t u t e s  II,vi,13. 

Smith v The Trus t ees  of t h e  Por t  and Harbour of Lerwick 1903 
3 F 680 ("the Lerwick Harbour case") and Lord Advocate  v 
Balfour 1907 S C  1360. t"Balfourt'). But  see Shetland Salmon 
Farmers  Associat ion v Crown Es ta t e  Commissioners  1991 SLT 166, 
1990 SCLR 484 ("Shetland Salmon Farmers"). 



which concerned  a right  t o  salmon fishings (again, regalia minora) 

i n  Orkney, t h e  Lord Ordinary held t h a t  t h e  r ight  of fishing fo r  

salmon in  Orkney was  not inter  regal ia  and  t h a t  t h e  feudal law as 

t o  salmon fishing r ights  did not apply in  Orkney. Lord Johnston 

s t a t e d  in  his opinion. 

"I th ink  t h a t  the  examination shews  tha t  the  Crown 
der ived  its rights in  Orkney in  a def in i te  and historic 
manner which precludes t h e  idea  o r  f ic t ion  t h a t  t h e  Crown 
is t h e  fountain of a l l  land r igh t s  and the  paramount 
superior  ..."(page 1368) 

5.16 In t h e s e  t w o  cases t h e  cour t s  appea red  t o  take t h e  view t h a t  

t h e  udal  sys t em of land tenure  in  Orkney and  Shetland precluded 

t h e  ex i s t ence  of r ights  deriving f r o m  t h e  Crown's  r ights  of regalia 

which were  themselves  dependent on t h e  exis tence  .of a feudal 

sys t em such as obtained on mainland Scotland. In t h e  la te r  St  

Ninian's Isle t r ea su re  case1 i t  was  argued for  t h e  Liniversity of 

Aberdeen t h a t  t he  Crown's r ights  t o  t r e a s u r e  (regal ia  minora) were  

ascr ibable  t o  t h e  Sovereign's s t a t u s  as supreme  overlord under t h e  

feudal  system. Where land was not  sub jec t  t o  feudal tenure  the  

Crown would, accordingly, have no  rights. This  view did not  find 

favour with t h e  court .  Lord Pa t r i ck  (at page 554)  s t a t e d  tha t :  

"The Crown's r ights  t o  t h e  regal ia  minora a r e  ascribed t o  
t h e  prerogative,  not t o  any  estate in land1' 

Lord Mackintosh (at page 560) acknowledged tha t  t he  Crown's 

r ight  t o  t h e  foreshore o r  t o  salmon fishings might arguably s t em 

f r o m  t h e  Crown's "original and supreme overlordship of t h e  land 

under t h e  feudal  system" but  h e  distinguished t h e  right t o  t reasure  

as oeing  a non-heritable right which had never been regarded as 

a n  incident  o f  land tenure. The  c o u r t  in t h e  S t  Ninian's t reasure  

Lord Advocate v University of Aberdeen and Budge 1963 SC 
533. 



case appea red  t o  be dividea as t o  the  feudal  o r  non-feudal n a t u r e  

of t he  regalia. On t h e  o n e  hand Lord Pa t r i ck  s t a t e d  t h a t  t h e  

r ights  t o  t h e  rega l ia  minora  a r e  unrelated t o  a n  estate in  land 

while on t h e  o the r  hand Lord Mackintosh appea red  t o  acknowledge 

t h a t  t h e r e  might  be s o m e  justification f o r  t r ea t ing  c e r t a i n  of  t h e  

r ights  in r ega l i a  minora as incidental  t o  land tenure .  T h e  best 

t h a t  can  be said is t h a t  t h e  position is unclear. I 

5.17 (iii) Crown property t o  which t h e r e  is no recorded t i t le .  

There a r e  e x a m p l e s  of land on t h e  mainland of Scot land  owned by 

t h e  Crown as Sovereign, s ince  t i m e  immemorial ,  where  t h e r e  is no  

recorded t i t le .  A t  present ,  s o  long as t h e  Crown's  role as 

"universal landlordvf2 is recognised then  t h e r e  is no  need fo r  t h e  

Crown t o  be ab le  t o  es tab l i sh  t i t l e  t o  ground, such as that  on 

which Stir l ing Cas t l e  s tands,  which t h e  Crown occupies  and where 

t h e r e  is no compet ing  c l a im t o  ownership. This  s i tua t ion  might, 

however, a l t e r  if t h e  Crown ceased  t o  be recognised as u l t ima te  

feudal  superior. I t  is necessary  t o  ensure t h a t  t h e  Crown's  r ight  i n  

such land is not  adversely a f f e c t e d  by t h e  aboli t ion of t he  feudal  

sys  tern. 

3.18 (iv) Crown's  r ights  in respec t  of t i t l e s  and  dignities. We 

have  discussed t h e  special  case of barony t i t l e s  at paragraphs  5.9-

In t h e  Shetland Salmon Fisheries  case, which we  understand may 
be the  subjec t  of a n  appeal  t o  t he  House of Lords, t h e  cour t  
found t h a t  t h e  Crown had a r ight  of property,  de r ived  f r o m  t h e  
-ius  coronae, i n  t h e  bed of t h e  sea round t h e  Shet land  Islands. 
This  right is based on t h e  Crown's prerogative r igh t s  i n  r e s p e c t  of 
a n y  te r r i tory  within t h e  S t a t e  not  appropr ia ted  t o  pr iva te  use. 
The  right was found not  t o  der ive  f rom t h e  position of  t h e  Crown 
as feudal owner. 
2 

Lord Mackintosh in  Lord Advocate  v University of Aberdeen and 
Budge 1963 SC 533 at 561. 



3.13 aDove. T h e  Crown's  r ights  in r e spec t  of peerages, heri table 

o f f i ce s  and o t h e r  dignit ies  and  t h e  corresponding benefi ts  deriving 

f r o m  such dignities, a lso f a l l  t o  be considered as they too  may 

s t e m  f r o m  t h e  paramount superiority. W e  would not wish the  

aboli t ion of t h e  feudal  sys t em t o  a f f ec t ,  f o r  example, t he  ability 

of  t h e  Crown t o  regrant ,  wi th  a new or varied destination, such 

t i t les ,  o f f i ce s  and  dignit ies  as have been resigned to the  Crown. 

Accordingly, w e  propose t h a t  t h e  r ights  of t h e  Crown in this  

r e s p e c t  should remain  unaffec ted  by our  proposals in relation to 

land tenure.  

5.19 W e  take t h e  view t h a t  t h e  aboli t ion of t h e  Crown's feudal 

i n t e r e s t  in land is en t i re ly  consistent  wi th  our proposals for  a 

s y s t e m  of absolu te  land ownership. We are, however, conscious of 

t h e  need  to ensure t h a t  t h e  position of t h e  Crown as paramount 

superior  o ther  than  in re la t ion  t o  land t enure  is not adversely 

a f f e c t e d  by our proposed reforms. 

W e  provisionaliy propose 

31.(i) As f r o m  t h e  appointed day, the Crown as paramount 

superior, in common with all subjec t  superiors, should 

cease to be ent i t led  to create new feus, e x a c t  

payment of feuduty  or en fo rce  as superior land 

condit ions o r  real burdens as the case may be. 

(ii) 	 The aboli t ion o f  the f euda l  sys tem of land t enure  

should be wi thout  pre judice  to any other  rights, 

privileges o r  benef i t s  of or derived f rom the Crown 

by virtue of  the paramount  superiority. 



(iii) 	 All pertinents of land held on Barony titles, including 

any rights t o  salmon fishings and rights in  respect of 

t h e  noble title of Baron, should continue to be 

transmissible with t h e  t i t l e  to the land. 

Superior's rights t o  minerals 

5.20 As a matter  of general principle, t h e  owner of land owns a l l  

that  lies beneath t h e  surface. This proposition, however, may be  

restricted in i t s  application either by s ta tu te  or by contract .  

British Coal, for example, has cer ta in  rights in relat ion t o  coal. 

Mineral rights may be separated f rom the  right of property t o  t h e  

surface of an  a rea  of ground by, for  example, a reservation to the  

superior when he makes a feudal grant  of the  r ight of property 

( the dominium utile) t o  a feuar. The right t o  minerals, apar t  f rom 

precious metals which belong t o  t h e  Crown a s  part  of the regalia, 

forms a separate  tenement under Sco t s  law and may be conveyed 

separately f rom the  surface of t h e  ground. When t h e  rights a r e  

reserved as part of a superiority title, a conveyance of the 

superiority without restriction will t ransfer ownership of the  

minerals, or  the  mineral rights may be conveyed separately by 

disposition or  De leased. When minerals have been reserved by 

superiors and neither sold on nor worked, i t  is of ten difficult t o  

identify the current owner of the  mineral rights. 

5.21 Difficulties can ar ise  when there  have been successive 

reservations of minerals in conveyances "so far a s  the  granter  has 

right thereto". Since t h e  case of Caledonian Railway CO v 

Glenboig Union Fireclay CO Ltd 1 the  question whether a particular 

substance is a reserved mineral or  not is considered by reference 



t o  t h e  state of Knowledge and usage prevailing a t  the  t ime  the  

reservation was effected.  It follows from this that  substances 

now regarded as important minerals may not have been reserved 

in earl ier  conveyances of mineral rights. Accordingly, there  may 

be several separa te  interests in different minerals under a single 

piece of ground. Likewise, a situation may easily arise where by 

historical accident several previous owners of a plot of ground 

may have inadvertently retained rights t o  certain minerals. These 

problems, however, do not arise from the nature of the  feudal 

system but exist  a s  a consequence of mineral rights forming a 

separa te  tenement.  For this reason, for the purposes of our 

review of land tenure in the  context of abolition of the  feudal 

system, w e  do not consider tha t  a wide-ranging consideration of 

the  law insofar a s  it a f fec t s  the  operation of mineral rights is 

necessary o r  appropriate. R e  propose tha t  any rights in minerals 

held by individuals as feudal superiors should as  from the 

appointed day be deemed t o  be rights similar t o  those which 

would have been held by a disponer in a conveyance of the  

surface rights under reservation of t h e  mineral rights. After the  

appointed day t i t l e  t o  the minerals may be transferred by 

disposition a s  at present. 

W e  provisionally propose: 

32. 	 As from the appointed day, minerals which have been 

reserved to a superior and form part of a superiority title 

should continue to be transferable as a separate tenement  

notwithstanding t h e  abolition of the superiority interest. 



Superior's rights ,to salmon fishings 

5.22 Salmon fishings form part  of t h e  regalia minora and a s  such 

may be acquired only by the  actual  o r  implied authority of the  

Crown. Professor Halliday in his book on Conveyancing Law and 

pract ice  'I 

identifies methods by which a right t o  salmon fishings 

may be acquired: 

"A right t o  salmon fishings may be acquired by (i) a n  
express grant from the  Crown of lands with salmon 
fishings, tiil a Crown grant of lands with fishings followed 
by prescriptive possession of t h e  salmon fishings, (iii) a 
barony title, with or  without a general  clause of fishings, 
followed by prescriptive possession of salmon fishings (iv) 
a separate grant, from the  Crown of salmon fishings alone, 
Ivl a feu grant with pertinents and mention of fishings in 
the tenendas clause, of land which had formed part  of a 
barony t i t le  which included fishings where salmon fishings, 
had been enjoyed by the  grantee  for more than the 'period 
of positive prescription, or even (vi) a disposition f rom a 
subject with fishings followed by prescriptive possession of 
salmon fishings." 

The ownership of salmon fishings is dependent on a Crown grant 

be  i t  express or implied. In the  words of Lord Cairns L C  in 
2McDouall v Lord Advocate: 

"it is now clearly established ... t h a t  t h e  r ight of salmon 
fishing in the  sea  round t h e  coas t  of Scotland belongs t o  
the Crown and is inter regalia of t h e  Crown, except  
insofar as i t  has been parted with by grant. Nor is there  -
any doubt of this further proposition, t h a t  t h e  onus lies 
upon those who maintain t h e  right a s  against  t h e  Crown of 
shewing that  they derive tha t  right e i ther  by express grant 
or by a grant sufficiently large t o  carry  salmon fishing if 
connected with user and enjoyment f o r  t h e  requisite. -

period." 



% e  have discussed the  Crown's prerogative rights as paramount 

superior in the  opening paragraphs of this Par t  of the  Paper. We 

have proposed t h a t  the abolition of t h e  feudal system should 

a f f e c t  barony t i t l e s  only insofar as our proposals for the  

redemption of feuduty and enforcement of land conditions will 

a f f e c t  a l l  land held on feudal tenure. I t  i s  not our intention t h a t  

any rights in salmon fishings existing a s  at the appointed day 

should be adversely affected by the introduction of absolute 

ownership. Accordingly we consider tha t  any statutory provision 

abolishing t h e  feudal system should ensure tha t  al l  existing rights 

in salmon fishings at the  appointed day will be preserved and will 

continue t o  be capable of transmission a s  a separate tenement  

the rea f te r  in t h e  normal way. W e  have also discussed in general 

t e r m s  whether t h e  Crown's rights t o  the  regalia, which include 

rights in respect  of salmon, a r e  separate  from i t s  rights a s  

u l t imate  superior and concluded tha t  the  l a w  is unclear. W e  have 

proposed tha t  t h e  paramount superiority should be abolished only 

insofar as  i t  affects the  feudal tenure of land and t h e  Crown's 

rights t o  the  regalia minora should be unaffected. In effect ,  

excep t  for t h e  need t o  ensure the preservation of a t i t l e  t o  

salmon fishings forming part  of a Barony, no alteration in present 

law and practice should be required. 

W e  provisionally propose 

33. 	 Apart f rom preserving t h e  rights of owners of salmon 

fishings derived f rom .barony t i t les  as at the  appointed day, 

no changes in t h e  present system of ownership and 

transmission of salmon fishings are required. 



Ground annuals  

5.23 Ground annuals  a r e  not s t r ic t ly  speaking a product  of t h e  

f euda l  sys t em but  con t r ac t s  of ground annual  were  frequently used 

as a method of c rea t ing  rea l  burdens a n d  deriving a n  income f r o m  

proper ty ,  particularly before 1874, when t h e r e  was  a valid 

prohibition against  subinfeudation o r  where  land was  held on 

burgage  tenure. Ground annuals were  originally cons t i tu ted  on t h e  

sale of property against  an  annual  paymen t  in  perpe tu i ty  as 

opposed t o  the  capi ta l  sum in r e spec t  of t h e  pu rchase  price. The 

e f f e c t  of t h e  ground annual is t o  m a k e  t h e  sel ler  a secured  

c r e d i t o r  for  annual  payments. 

5.24 Professor  walker  describes t h e  c o n t r a c t  of ground annual  

thus: 

"A con t r ac t  of ground annual does  not  create a feudal  
relat ion between t h e  granter  and  t h e  disponee of t h e  l anas  
bu t  merely a n  obligation t o  pay o r  act. T h e  personal  
obligation of t h e  disponee binds h im and his successors  in  
perpetui ty,  despite  t ransfer  of t h e  lands, a n d  does not 
t ransmi t  t o  a singular successor  in t h e  lands. The  rea l  
burden does, however, t r ansmi t  to  singular successors  and 
ceases t o  bind t h e  disponee on  his par t ing  with t h e  
lands."' 

Under t h e  1 9 7 4 ~  Act ,  t he  c rea t ion  of  new ground annuals  was 

prohibi ted and provision was made, in  s imilar  t e r m s  t o  t h e  

provision made for  feu duties, fo r  voluntary o r  compulsory 

redempt ion  of ground annuals. A s  a consequence  of  this,  t h e  

number  of ground annuals  s t i l l  in paymen t  is dwindling annually 

Walker, Principles of Scott ish P r iva t e  Law, 4 t h  e d n  v01 I11 p 
155. 

Land Tenure Reform (Scotland) A c t  1974 c 38 5.2. 



and, like feu  duties ,  t h e  rea l  value of amounts  payable t e n d  t o  be 

g rea t ly  diminished as a consequence of inflation. W e  a r e  not 

a w a r e  of  any  signif icant  pract ical  difficulties which h a v e  arisen as 

a consequence  of  t h e  redemption provisions of  t h e  1974 A c t  and, 

accordingly,  c a n  see no reason why our proposals in  relat ion t o  

t h e  f ina l  aboli t ion of feu duties1 should not be extended to  

include t h e  aboli t ion of ground annuals  also. 

We provisionally propose: 

34. 	 Ground annuals should be subject to the same provisions as 

to compulsory redemption as fw duties. 

Standard  charges ,  stipends and te inds  

5.25 St ipends  former ly  Durdens on t h e  teinds2 were  conver ted  t o  

s t anda rd  c h a r g e s  by vir tue of t h e  Church of Scot land  (Property 

a n d  Endowments)  Ac t  1925. The existence of s t anda rd  cha rge  o r  

s t ipend,  a l though a rea l  burden on t h e  land, may no t  b e  disclosed 

in t h e  t i t l e  deeds  excep t  where i t  has  been appor t ioned on the  

division of a n  estate. In prac t ice  i t  is understood t h a t  s tandard 

c h a r g e s  a r e  of significance only in relat ion t o  rura l  land where 

t h e  a m o u n t  d u e  may be substantial. Provision is m a d e  in t h e  1974 

A c t  for  compulsory redemption of s tandard charges  o n  t h e  sa l e  of 

a proper ty  al though no provision is made for  voluntary redemption. 

In considering whether  our proposals fo r  compulsory redempt ion  of 

f e u  du ty  should also apply to  s t ipend and s t anda rd  charge,  we 

were  conscious t h a t  in some cases  the  liability fo r  s t ipend o r  

l S e e  pa ra s  4.2-4.22. 

"TeindsV1 w e r e  originally t h e  one-tenth share  of t h e  produce and 
income  of  a parish payable t o  t h e  church. The  s t ipend paid t o  t he  
parish minister  c a m e  from the  teinds until t h e  s tandard  stipend 
was introduced in 1925. Af ter  t h a t  d a t e  s t ipend became  a rea l  
burden on  t h e  lands af fec ted  and was known as "standard chargef f  
b u t  i t  could be al located and, under t h e  1925 Act ,  voluntarily 
redeemed.  

http:4.2-4.22


standard charge may be substantial although t h e  potentially heavy 

burden th is  would impose would be ameliorated by application of 

t h e  provisions we have proposed for compulsory redemption t o  be 

e f fec ted  by instalments. This paper is principally concerned with 

feudal tenure and i t s  incidents and i t  could be argued t h a t  

redemption of stipend and standard charge should not be 

considered as part  of this exercise. W e  a r e  not a t t r ac ted  by such 

arguments  and in making proposals in th is  respect  we have had 

regard t o  t h e  f a c t  t h a t  feu duty, ground annuals and standard 

charges were a l l  dea l t  with in the  1974 Act,  and t h a t  a failure t o  

deal  with a l l  such payments in the present exercise could, in 

ce r ta in  areas,  lead t o  an unsatisfactory situation where several  

smal l  payments continued to  be exigible while the  majority of 

o ther  payments had been abolished. 

We provisionally propose: 

35. 	 All existing standard charges and st ipends should be subject  

to t h e  s a m e  provisions as to compulsory redemption as f e u  

dut ies  

Consultees' views are sought as to whether teinds should 

be dealt with in a similar way. 

Superior's Rights of pre-emption 

5.26 A right of pre-emption is essentially a contractual  one 

which may exist  on a personal basis between disponer and disponee 

and is nor, accordingly, special to a feudal relationship. A right 

of pre-emption may, however, be consti tuted a real  burden on 



the  land which it affects. In the  1972 Green Paper the 

Government favoured the abolition of the  right of pre-emption, 

with payment of compensation in appropriate cases t o  the  former 

superior, on abolition of the  feudal system. The Government did, 

however, recognise that  there might be arguments for retaining a 

right of pre-emption in certain cases. In t h e  event,  subsequent 

legislation did not abolish the  right. 

5.27 Section 9 of the Conveyancing Amendment (Scotland) Act 

1938' as amended represents the  present law on the  subject. 

Our initial view was that  further consideration of t h e  law at this 

s t age  would be inappropriate. However, t h e  introduction of 

legislation giving sitting tenants t h e  right t o  buy thei r  houses a t  

discounted prices in certain circumstances2 has given rise t o  

some specific problems in relation t o  pre-emption rights. While i t  

appears t o  be accepted practice t h a t  t h e  s ta tutory  right t o  buy 

overrides any right of pre-emption which may burden the 

landlord's t i t le ,  there is concern t h a t  pre-emption rights are  still 

exercisable where public authorities who a r e  not statutorily bound 

t o  sell houses at a discounted price t o  si t t ing tenants  nevertheless 

opera te  schemes analogous t o  the  s ta tutory  scheme. 

5.28 Under t h e  present pre-emption rules t h e  s t a tus  of the person 

benefiting from the  right a s  superior or disponer is irrelevant. 

Because of th is  we considered tha t  it would be inappropriate t o  

S 9 amended by the 1970 Act, which makes i t  clear tha t  a 
right of pre-emption is exercisable only once and then only within 
a limited period not exceeding 21 days. The 1974 Act, extended 
t h e  s ta tutory  restrictions in relation t o  rights of pre-emption to 
rights c rea ted  outwith the  feudal relationship ie  by disposition 
a f t e r  1974. 

2 
The Housing (Scotland) Act  1987 ss 61 and  62 - t h e  right was 

originally introduced by the  Tenants1 Rights etc (Scotland) Act 
1980. 



include a genera l  discussion on r ights  of  pre-emption in a paper  

deal ing wi th  aboli t ion o f  t h e  feudal system. W e  have,  however,  

concluded t h a t  th is  opportunity should be taken  t o  canvass t h e  

need  fo r  clar ifying t h e  e f f e c t  of t he  r ight  t o  buy legislation on 

r ights  of pre-emption both  in relation t o  s t a t u t o r y  schemes  and 

also in re la t ion  t o  analogous n&-statutory schemes. 

Consultees'  views a r e  sought on whether;  

36.(i) there are any problems arising in r e l a t ion  to the 

enfo rcemen t  o r  discharge of  r ights  of  pre-emption 

which we should consider in a subsequent paper; and 

(ii) there is any need for  c la r i f ica t ion  o f  the law insofar  

as it relates to t h e  exerc ise  of  r ights  o f  pre-emption 

i n  respect of  property which is t h e  subjec t  of a 

s t a t u t o r y  right to buy scheme. 

Superior 's r ights  of redempt ion  and reversion 

5.29 The  Government in their  1972 Green  Pape r  also favoured 

t h e  aboli t ion of r ights  of redemption or  reversion o n  t h e  

introduction of a new sys t em of land tenure.  However,  subsequent  

legislation h a s  only modified the  rules in r e s p e c t  of these  rights. 

In t h e  case of a deed  executed  a f t e r  t h e  commencemen t  of t h e  

1974 A c t  (1 Sep tember  1974) such a r ight  "which purports  t o  be 

exerc isable  on t h e  happening of an  event ,  which is bound t o  occur,  

o r  t h e  occu r rence  of  which is within t h e  con t ro l  of  t h e  person fo r  

t h e  t i m e  being en t i t l ed  t o  exercise t he  r ight  o r  of a third party,  



shal l  be exercisable only within 20 yea r s  of t he  d a t e  of i t s  

creation.".' This  provision l e f t  unaf fec ted  r ights  of reversion o r  

redempt ion  c r e a t e d  in deeds execu ted  prior t o  1 September 1974. 

5.30 We a r e  conscious of  t h e  f a c t  t h a t  Pa r l i amen t  has  considered 

t h e  l aw  in re la t ion  t o  r ights  of  redemption a n d  reversion relatively 

recently.  In t h e  light of t h i s  and t h e  f a c t  t h a t  r ights  of this type  

display cha rac t e r i s t i c s  of  personal  c o n t r a c t s  r a the r  than  being of 

a n  essential ly feudal  nature we  d o  not consider  t h a t  i t  would be 

appropr i a t e  t o  propose any change  in t h e  present  law in this 

respect .  

5.31 In many cases t h e  i r r i tancy  c lause  in a feu deed provides 

f o r  reversion t o  t h e  superior in t h e  even t  of fai lure t o  comply 

wi th  feuing conditions. Excep t  as undernoted, w e  do not consider 

t h a t  spec ia l  provision needs t o  be made fo r  t h e  preservation of 

such  reversion rights reserved to t h e  fo rmer  superior a s  at  the  

appoin ted  day  fo r  t h e  purpose of Option l as t h e  crea t ion  of such 

personal  r ights  would be inconsistent  with t h e  approach adopted. 

If, however, t h e  former superior  was qualif ied by virtue of 

proximity and detr iment  t o  en fo rce  any  burden, we  can  see  no 

reason why h e  should not a l so  be ent i t led  to exerc ise  his rlghts of 

irritancy. Such rights would, of course, be  personal  t o  the former 

super ior  and would not b e  exercisable by o ther  neighbouring 

proprietors .  In t h e  case of Option 2, t h e  f o r m e r  superior will be 

deemed  t o  be a disponer f o r  t h e  purposes of enforcing real  

burdens and obligations in r e spec t  of t h e  burdened land and as 

such  will  be able t o  en fo rce  t h e  i r r i tancy  c lause  if he can 

es tabl i sh  interest .  

We provisionally propose: 

Land Tenure  Reform (Scotland) A c t  1974 c 38 s 12. 



37. 	 No change should be made in t h e  hw re la t ing  to r igh t s  o f  

redemption and reversion exazp t  in  r e l a t ion  to i r r i t ancy  

clauses created by feu deed which should continue to be 

enforceable by a former superior  provided he is otherwise 

qualified. 

Treatment  of increasing f e u  dut ies  

5.32 We have  d e a l t  ear l ie r  in this  paper wi th  t h e  sub jec t  of 

redemption of feu  dut ies  on aboli t ion of t h e  feudal  system. In 

some  cases, f e u  dut ies  have  been  c r e a t e d  in such a way t h a t  

t he re  is a n  a u t o m a t i c  increase  in t h e  level  of f eu  duty  payable  

a f t e r  t he  passage of a f ixed amoun t  of t ime,  f o r  example,  in yea r  

1 t h e  f eu  du ty  may be fixed at £5, f rom year  10, £10, f r o m  

year 20, £20 and so  on. We have considered whether  t h e  

redemption process  should be  based on t h e  maximum amoun t  of 

feu  duty payable within a specif ied t i m e  a f t e r  t h e  appointed day 

o r  on t h e  a c t u a l  amoun t  payable at t h e  appointed day. 

5.33 In view of t h e  f a c t  t h a t  t h e  mos t  compelling just i f icat ion 

for  t h e  c rea t ion  of increasing feu  dut ies  is t h e  diminution of t h e  

value of money as a resul t  of inflation, w e  consider  t h a t  i t  would 

be inequitable t o  base any redempt ion  f igure  on a sum payable  at  

any t i m e  o the r  t han  t h e  d a t e  of redemption. We have  considered 

whether t h e r e  may be s o m e  argument  f o r  taking a mean f igure  

calculated by r e fe rence  t o  t h e  period of t i m e  which has  e lapsed  

between t h e  last upgrading and t h e  next  upgrading ie if t h e  d a t e  

of redemption fa l l s  half way through a period of  10 yea r s  t h e n  

t h e  feu du ty  t o  which t h e  redempt ion  ca lcula t ion  should be appl ied  



would be t h e  amount  in payment plus half t h e  difference. On 

ba lance  we have  c o m e  to the  view t h a t  such an approach is 

unnecessari ly complex. 

We provisionally propose: 

38. 	 In the case of increasing feu duties, the amount  required 

to redeem them should be calculated by re ference  to the 

amount being paid at the appointed day. 

Secur i t i e s  over  superiori ty i n t e re s t s  

5.34 We a r e  aware  t h a t  t he re  may be  some instances where, 

probably more  through historical  acc ident  than design, c redi tors  

may  hold secur i ty  over  superiori ty estates. Such a si tuat ion could 

a r i s e  where, fo r  example,  t h e  owner of a dominium utile over  

which a secur i ty  had been  granted  subsequently acquired t h e  

super ior i ty  i n t e re s t  and granted  a secur i ty  over t h a t  i n t e re s t  

s e p a r a t e l y  t o  his creditor.  Under e i ther  Option l or  Option 2, t h e  

super ior i ty  i n t e re s t  in land would, e f fec t ive ly ,  cease t o  exis t  and 

would be valueless fo r  secur i ty  purposes. Vje have been unable t o  

t r a c e  a n y  cases where any signif icance is a t t ached  t o  the  value, of 

t h e  super ior i ty  interest ,  t h e  secur i ty  being taken more as a 

"tidying-upft exe rc i se  t han  with a view t o  providing any rea l i s t ic  

s ecu r i ty  for  s u m s  due. We would, however, be interested t o  hear  

f r o m  consul tees  who may have  information which would enable us 

t o  assess t h e  sca le  and signif icance of t h e  problem. K e  make t h e  

following provisional proposal subjec t  t o  t h e  identification of a 

rea l  problem which requires a legislative remedy. 



5.35 We consider t h a t  s ince t h e  1974 A c t  t h e  capi ta l  value f o r  

t h e  purposes of securi ty of any bare  super ior i ty  estate is l i ~ e l y  to 

have dwindled substantially where t h e  f eu  dut ies  have  been 

redeemed. I t  is principally fo r  t h i s  reason t h a t  we  a r e  doubt fu l  

whether, in pract ice,  t h e r e  is a problem which will requi re  a 

legislative solution. One option migh t  be to give a n y  such 

heri table c redi tor  a s t a tu to ry  r ight  of repayment ,  pr ior  t o  o r  as at  

t h e  appointed day, of t h e  sums secu red  over t h e  superiori ty 

in teres t  up t o  t h e  value of  t h a t  i n t e r e s t  o r  t h e  debt ,  whichever is 

less. be would envisage introducing a s t a t u t o r y  r ight  of repayment  

of the secured sum, exerciseable during t h e  2 y e a r s  prior t o  t h e  

appointed day, on t h e  basis of t h e  value of t h e  i n t e r e s t  as at t h e  

d a t e  of repayment. Such a r ight  would no t  a f f e c t  t he  c red i to r s f  

o ther  r ights  in respec t  of such sums  s u c h  as t h e  recovery  of any 

outstanding balance s t i l l  due  a f t e r  t h e  r epaymen t  mentioned above  

had been effected.  On balance, we favour  th i s  approach. Another  

approach might be t o  give t o  t h e  her i tab le  c r ed i to r  t h e  r igh t  t o  

require t h e  debtor t o  provide a l t e rna t ive  secu r i ty  up t o  t h e  value 

of  t he  superiority interest .  In such a case, t h e  valuat ion would 

have t o  be agreed o r  fixed by the  Lands  Tribunal. This app roach  

has  obvious prac t ica l  difficulties. F o r  example ,  t h e  debtor  may  not  

be in a position t o  of fer  a l t e rna t ive  secur i ty .  In e i the r  case, w e  

would envisage t h a t  t h e  heri table c redi tor ' s  r i gh t s  would cease t o  

exist  along with t h e  superiori ty i n t e re s t  on t h e  appointed day. 

We provisionally propose: 

39. 	 If a problem is seen to exis t  in this area, a secured 

credi tor  holding a secur i ty  over  a super ior i ty  should be 

entitled to insist on repayment of the a m o u n t s  secured up 



to the value of the superiority interest  within the t w o  years 

prior to the appointed day. Thereafter  his security should 

cease to exist. 

,Consultees a r e  invited t o  indicate whether they consider tha t  

the re  is a rea l  problem requiring legislative provision. Suggestions 

as t o  a l ternat ive  approaches would be welcome. 

Ef fec t  of compulsory purchase on land conditions or real  burdens 

5.36 Since t h e  passage of the  Lands Clauses Consolidation 

(Scotland) Ac t  1845 the re  has been some debate as  t o  t h e  e f f e c t  

of a schedule conveyance under section 80 of that  A c t  on the  

superior/vassal relationship. W e  do not consider that  a discussion 

of t h e  existing position is necessary in this paper. For t h e  future, 

however, we would hope t o  secure a clear s ta tement  of t h e  e f f e c t  

of compulsory acquisition on existing and new land conditions 

(under Option l )  or real  burdens (under Option 21. 

5.37 Vie believe t h a t  acquiring authorities should acquire t i t l e  t o  

t h e  property which they a r e  purchasing compulsorily f r e e  of a l l  

land conditions or  real burdens affecting that  property. 

Compulsory acquisition should have the  e f fec t  of extinguishing a l l  

land conditions o r  real  burdens in al l  t ime  coming. They should 

not revive on any subsequent disposal of the compulsorily acquired 

land by the  acquiring authority. 

W e  provisionally propose: 



40. 	 Land conditions or real burdens, as  the case may be, 

should be extinguished for all time coming on 

compulsory acquisition of the burdened land under 

section 80 of the Lands Clauses Consolidation 

tscotland) Act 1845. 



PART V1 

SUkIMARY OF PROVISIONAL PROPOSALS AND QUESTIONS 

T o  assist consultees,  our usual summary of a l l  t h e  provisional 
proposals  and quest ions is followed by summaries of t h e  proposals 
and  quest ions re la t ing  t o  Option l and Option 2 respect ively.  

Nomenclature, form, constitution and categorisation of obligations 
under the new system 

Option l 

l. 	 Condit ions a t t ach ing  t o  land under t he  new sys t em c rea t ed  
a f t e r  t h e  appointed day should be designated "land 
conditions". 

Options 1 and 2 

2. 	 R e a l  burdens o r  land conditions which a r e  c r e a t e d  a f t e r  the  
appoin ted  day should be narrated in a prescribed fo rm in a 
schedule  t o  t h e  deed imposing them. 

3. 	 Notwithstanding any recommendation which may b e  made in 
r e s p e c t  of t h e  introduction of a s ta tu tory  code  in defined 
c i rcumstances ,  such as t h e  law of t he  t enemen t ,  no  general  
provision should be made for  imposition of r ea l  burdens or  
land condit ions by statute.  

4. 	 No special  enforcement  provisions should be introduced for  
cha r i t ab l e  religious or  public bodies in r e spec t  of r ea l  burdens 
o r  land conditions c rea t ed  a f t e r  t h e  appointed day. 

5. 	 T h e r e  should be no restr ict ion on t he  scope of r ea l  burdens 
o r  land conditions t o  be c rea t ed  a f t e r  t h e  appointed day by 
r e f e r e n c e  to paral lel  s ta tu tory  provisions. 



Options l 	and 2 

6 .  	 (i) Should land conditions be enforceable only by proprietors 
who qualify by virtue of owning land near t o  t h e  
burdened land and can demonstrate t h a t  failure t o  
comply with t h e  land conditions would be detr imental  t o  
them? or  

(ii) 	 Should real  burdens be enforceable only by disponers and 
the i r  successors who can establish the  necessary t i t l e  
and  interest, and likewise by CO-disponees and thei r  
successors, who benefit from a properly consti tuted ius-
quaesitum tertio? 

Note: We would welcome any suggestions consultees may have as 
t o  a l ternat ive  approaches t o  a new system of land tenure o r  any 
changes t h a t  consultees would like t o  be made t o  e i ther  of t h e  
options we canvass. 

Option 	1 

Proximity Test  

7. 	 i The proximity tes t  should be met  if the  burdened land 
is coterrninous with or within a prescribed distance of 
t h e  benefited land. 

(ii) 	 The  prescribed distance should be 20 metres. 

(Note: we would welcome consultees' views on our 
proposed prescribed distance) 

(iii) 	 In addition to  proximity, the enforcing proprietor should 
b e  required to  demonstrate t h a t  failure t o  comply with 
a land condition will result in actual  or potential  
det r iment  t o  the proprietor's in teres t  i n  the  benefited 
land.. 

Enforcement of service conditions 

8. 	 (i) Where proprietors benefit f rom a common par t  or 
service  they should be ent i t led  t o  enforce  any 
maintenance obligation in respect of t h a t  par t  or service  
imposed on any other benefiting proprietor. 



(ii) 	 Where a par t  is in common ownership and t h e  t i t les  do 
not  apportion liability for  main tenance  t h a t  liability 
should be shared in the  s a m e  proport ion as ownership. 

(iii) 	 Where the re  is no apport ionment of liability among 
benefi t ing proprietors who have  no i n t e r e s t  in t he  part 
o r  serv ice  as owners in common, liability should oe 
sha red  equally. 

(iv) 	 Propr ie tors  benefiting f rom a common  pa r t  o r  service 
should be able t o  bind themselves  and  the i r  successors, 
by ag reemen t  t o  a re-allocation of main tenance  liability. 

(V) 	 I t  should be open t o  a majori ty of burdened proprietors 
t o  make  application t o  t h e  Lands Tribunal  fo r  an order 
re-allocating maintenance liability f o r  a common par t  or  
s e rv i ce  and awarding compensation, as appropriate. 

Opt ion  	2 

9. 	 Views a r e  invited on whether t he re  is a n y  way of requiring a 
disponer t o  c r e a t e  a & quaesi tum t e r t i o  o the r  than  by the 
co l l ec t ive  pressure of potential  purchasers  re fer red  t o  in 
paragraph 3.67. 

(Pa ras  	3.61-3.681 

10. 	 Views a r e  invited on whether t h e r e  is any  need for  t he  
in t roduct ion  of special rules for  t h e  en fo rcemen t  of service 
condit ions similar t o  those proposed in re la t ion  t o  Option 1 
f o r  Opt ion  2. 

(Pa ras  	3.69-3.71) 

Who 	 should be ent i t led  to enforce? 

Option 1 

1 1  (i) Any qualified proprietor 
en fo rcemen t  action. 

should be en t i t l ed  to t ake  

Option 2 

lii) T h e  existing rules 
disponer,successor of 
cont inue  t o  apply. 

a 
as 

d
t o  

isponer 
en f
o r  

o rcemen t  
a t e r t i u s  

by 
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a 
ould 



Options 1 and 2 

tiii) Af te r  the  appointed day, rights in favour of a ter t ius  
should only be capable of being created,  in respect  of 
a r e a s  of land which have been specifically identified in 
t h e  disposition of the burdened land. 

Remedies 

Option l 

12. li) The remedies currently available t o  a disponer o r  
disponee for enforcing real  burdens should 
available for t h e  enforcement of land conditions. 

co-
be 

Option 	2 

(ii) 	 The remedies currently available t o  a disponer or co-
disponee for enforcing real burdens should continue t o  
be  available. 

Options l and 2 

Enforcement role of Lands Tribunal 

13. 	 i The jurisdiction of the Lands Tribunal should be 
extended t o  enable the Tribunal t o  make enforcement 
orders. 

Iiil 	 The Lands Tribunal should be empowered t o  award 
compensation a s  an alternative t o  an enforcement order. 

(iiil The Lands Tribunal should be t h e  only competent forum 
for  hearing applications in respect of enforcement of 
rea l  burdens or land conditions. 

(iv) 	 The existing provisions for appeal t o  the  Court of 
Session by way of  stated case on points of law should 
b e  available in respect of enforcement orders. 



Consequences of fai lure to obternper an enfo rcemen t  
order 

14. 	 (i) In a n y  case where a person has  fa i led  t o  obtemper an 
en fo rcemen t  order ,  it should be competent  for  the  
person who obtained t h e  order  to apply t o  the Lands 
Tribunal  f o r  an  award  of compensation. 

(ii) 	 An enforcement  order  should be d e e m e d  t o  be a decree  
ad  f a c t u m  praestandum fo r  t h e  purposes of section l of 
t h e  Law Reform (Miscellaneous Provisions) [Scotland) 
A c t  1940. 

T h e  Lands Tribunal should have  t h e  same  power as a 
Lord Ordinary t o  punish con tempt  of court .  

15. 	 Provisions t o  secure  payment  of compensat ion due by a 
burdened proprietor t o  a benefi ted proprietor  by means of 
a standard securi ty or  s t a tu to ry  c h a r g e  should not be 
introduced. 

Discharge and variat ion of real burdens and 
land conditions 

16. 	(i) Subject  to our ear l ie r  proposals, t h e  existing powers 
o f  the  Lands Tribunal should be extended to  enable 
consideration t o  be given t o  t h e  variation or 
discharge of a l l  r ea l  burdens and land conditions. 

(ii) 	 Any order for  t h e  variat ion o r  discharge of real 
burdens or land conditions g ran ted  by the Lands 
Tribunal should be formally recorded in t h e  General 
Register  of Sasines o r  given e f f e c t  t o  in t he  Land 
Register.  

The  Lands Tribunal  should be authorised, on 
application by t h e  Keeper o r  by a burdened 
proprietor, t o  dec l a re  t h a t  land conditions or  real 
burdens a r e  obsole te  o r  unenforceable 



and 	 such declaration should be final, subject t o  the  
right of an 	 aggrieved person to appeal t o  t h e  Court 
of Session on a point of law by way of s t a ted  case. 

Option 1 

17. 	 li) The existing rules in relation t o  variation and 
discharge of land obligations should apply t o  land 
conditions; and 

(ii) 	 For t h e  purposes of consideration by t h e  Lands 
Tribunal of an  application for a variation o r  discharge 
of a land condition, qualification by virtue of 
proximity should be the only t e s t  required for 
identification of benefited proprietors. 

Option 2 

18. 	 In the  case of a variation or  discharge of a real  burden by 
agreement,  t h e  consent of a l l  ter t i i  a s  well a s  t h e  consent of 
a disponer or his successors (where appropriate) should 
continue t o  be required. 

Options 1 and 2 

Identification of burdened party 

19. 	 The proprietor and not the  occupier should be bound to  
observe land conditions in questions with qualified proprietors. 

Implementation 

20. 	 The new system of land tenure  should not be delayed until 
a f t e r  all areas  covered by the  Land Register of Scotland 
have become operational. 



21. 	 There  should be a period of 5 years  f r o m  enactment  of t h e  
legislation t o  t h e  introduction of t h e  new system of land 
tenure.  

Compulsory redemption of feu duty 

Allocated 

22. 	 Any a l loca ted  f e u  du ty  which has  not  been  redeemed prior to 
t h e  appointed day by payment of a n  amount calculated in 
acco rdance  with t h e  existing s t a tu to ry  provisions should, on  
t h e  appointed day, become a personal d e b t  due by the  fo rmer  
f e u a r  t o  t h e  f o r m e r  superior. T h e  amount of t ha t  d e b t  
should be ca lcula ted ,  as aforesaid, as at t h e  appointed day. 

23. 	 (i) All unal located feu dut ies  should be redeemed in 
acco rdance  wi th  our provisional proposal for  al located 
f e u  dut ies  by t h e  appointed day (Proposition 22). Af t e r  
t h e  appointed day, any  unallocated feu duties which 
h a v e  not been  redeemed will become a personal deb t  
d u e  by t h e  f o r m e r  feuar  t o  t h e  former  superior. 

(ii) 	 The  person responsible for  collecting unallocated feu 
du t i e s  and paying t h e  cumulo feu  duty t o  t he  superior 
should be  liable t o  pay t h e  redemption sum and should 
b e  en t i t led  t o  recover shares  of such sum from t h e  
payers  of t h e  unallocated feu dut ies  in t he  proportions 
which t h e  individual unal located feu duties bear t o  t h e  
t o t a l  sum of t h e  unallocated feu  dut ies  being collected. 

(iii) 	 Where a superior  has s en t  o u t  a notice requiring 
payment  of an  informally apportioned feu duty, t h a t  
appor t ionment  should be deemed t o  be an  allocation 
f r o m  and a f t e r  t h e  enac tmen t  of legislation. 

(Note: Consultees a r e  invited t o  indicate whether small  f eu  
du t i e s  under 25 pence  per annum should be subject t o  t h e  
foregoing redempt ion  requi rements  or abolished without  
compensation). 



Paymen t  by 	instalments, and unt raceable  super iors  

24. 	 Feu dut ies  of over £20 pe r  annum should be capable  of  
redemption in instalments ,  with in teres t ,  ove r  a maximum 
period of 3 years  f r o m  t h e  appointed day. 

(Note: consultees'  views a r e  sought  on whether  t h e  f igure  o f  
E20 per annum and in t e re s t  at t h e  r a t e  of 10% a r e  
appropriate. Suggestions f o r  a l t e rna t ive  a m o u n t s  and ra tes ,  
with reasons, would be welcome.) 

25. 	 No special  redemption provisions should be made fo r  
s i tuat ions where t h e  superior  is untraceable.  

Existing nowpecuniary burdens 

26. 	 Land should continue t o  be burdened by r ea l  burdens 
imposed before the  appointed day  bu t  such  burdens should 
be enforceable  in acco rdance  with t h e  r equ i r emen t s  of t h e  
new sys tem of land tenure.  

Option 1 

27. 	 li) Existing enforcement  r ights  of superiors ,  disponers, 
CO-feuars and CO-disponees should cease on t h e  
appointed day, unless t h e y  a r e  o the rwise  qualified by 
vir tue of proximity. 

(ii) 	 (a) Existing r ea l  burdens of a commerc ia l  na tu re  
should be classif ied as such, subjec t  t o  
resolution by order  of t h e  Lands  Tribunal of 
any  disputes as t o  classif icat ion.  

(b) 	 Such burdens should cont inue  t o  be enforceable  
by t h e  original benef i ted  p a r t y  and his 
successors  aga ins t  t h e  original  burdened 
proprietors  and his successors. 



(iii) 	 Public, religious, chari table and similar organisat ions 
should not  be  given special enforcement r ights  in 
r e s p e c t  of rea l  burdens c rea t ed  prior t o  t h e  appointed 
day. 

Compensation 

28. 	 Compensat ion  f o r  loss of enforcement  , r ights  should not  be 
avai lab le  t o  superiors, disponers, CO-feuars o r  CO-disponees. 

Option 2 

29. 	 (i) Existing r e a l  burdens should continue t o  be enforceable  
f r o m  t h e  appointed day by disponers and CO-disponee 
t e r t i i  who a r e  ab le  t o  establish t h e  necessary t i t l e  and 
in teres t .  

Existing r ea l  burdens c r e a t e d  by superiors should 
cont inue  t o  be enforceable by t h e  former  superior  as at 
t h e  appointed day. The former  superior should be 
d e e m e d  t o  have  t h e  same  enforcement  r ights  as if he  
w e r e  a disponer who had c rea t ed  the  real  burdens by 
disposition immediately prior to t h e  appointed day. CO-
feua r  t e r t i i  should have t h e  s a m e  enforcement  r ights  as 
CO-disponee ter t i i .  

(iii) 	 Commerc ia l  burdens should continue t o  be enforceable  by 
t h e  original benefi ted party and his successors  aga ins t  
t h e  original  burdened proprietor and his successors. 

Compensation 

30. 	 No compensa t ion  should be payable t o  superiors for  t h e  
c h a n g e  in  t h e i r  enforcement  rights. 



The effect of abolition of the feudal  sys t em 
on the paramount  superiori ty 

31. 	 (i) As  f rom the  appointed day,  t h e  Crown as paramount 
superior, in common with a l l  sub jec t  superiors ,  should 
cease t o  be ent i t led  t o  c r e a t e  new feus, e x a c t  
payment  of feu  duty  o r  en fo rce  as superior  land 
conditions or  r ea l  burdens as t h e  case may be. 

(iil 	 The abolition of t h e  feudal  sys t em of land t enu re  
should be without prejudice t o  a n y  o ther  rights, 
privileges or  benefi ts  of o r  der ived  f r o m  t h e  Crown 
by v i r tue  of t h e  paramount superiority. 

(iii) 	 All per t inents  of land held on  Barony t i t les ,  including 
a n y  r ights  t o  salmon fishings and r igh t s  in  r e spec t  of  
t h e  noble t i t l e  of Baron should cont inue  t o  be 
transmissible with t h e  t i t l e  t o  t h e  land. 

Superior 's 	rights to minerals and salmon fishings 

32. 	 A s  f rom t h e  appointed day, minerals  which have been  
reserved  t o  a superior and f o r m  pa r t  of a superiori ty t i t l e  
should continue t o  be t ransferable  a s  a s e p a r a t e  t e n e m e n t  
notwithstanding the  abolition of t h e  super ior i ty  in teres t .  

33. 	 Apar t  from preserving t h e  r ights  of owner s  of salmon 
fishings derived f rom Barony t i t l e s  a s  a t  t h e  appoin ted  day, 
no  changes in t h e  present sys t em of ownership and 
transmission of salmon fishings a r e  required. 

A M U ~charges  o the r  than feu duty 

34. 	 Ground annuals  should be subjec t  t o  t h e  s a m e  provisions as 
t o  compulsory redemption as f e u  duties. 



35. 	 Al l  exist ing standard charges  and st ipends should be  subject  
t o  t h e  s a m e  provisions as t o  compulsory redempt ion  as feu 
du t i e s  

Consultees '  views a r e  sought as t o  whether  te inds  should D e  
d e a l t  w i th  in a similar way. 

Rights of Pre-emption, redemption and reversion 

36. 	 (i) A r e  t h e r e  any problems arising in re la t ion  t o  t he  
en fo rcemen t  o r  discharge of r ights  of pre-emption 
which we  should consider in a subsequent paper; and 

(ii) 	 Is t h e r e  any need fo r  clar if icat ion of t h e  law insofar 
as it re la tes  t o  t he  exerc ise  of r ights  of pre-emption 
i n  respec t  of property which is t h e  sub jec t  of a 
s t a t u t o r y  right t o  buy scheme. 

37. 	 N o  change  should be made in t h e  law re la t ing  to r ights  of 
r edempt ion  and reversion excep t  in relat ion t o  i rr i tancy 
c l auses  c r e a t e d  by feu deed  which should cont inue  t o  be 
e n f o r c e a b l e  by a former superior provided he is otherwise 
qualified. 

Increasing f e u  du t i e s  

38. 	 In t h e  case of increasing feu  duties, t h e  amount  required t o  
r e d e e m  t h e m  should be calculated by r e fe rence  t o  t he  
a m o u n t  being paid at t h e  appointed day. 



Security o v e t  superiori ty interests  

39. 	 If a problem is seen t o  exist  in t h i s  a r ea ,  a secured  
c red i to r  holding a security over  a super io t i ty  should be 
en t i t l ed  t o  insist on repayment of t h e  amoun t s  secured up 
to t h e  value of t h e  superiority i n t e r e s t  within t h e  t w o  yea r s  
prior  t o  t h e  appointed day. T h e r e a f t e r  his securiry should 
cease t o  exist.  

Consul tees  a r e  invited t o  indica te  whether  they  consider  
t h a t  t h e r e  is a rea l  problem requiring legislat ive provision. 
Suggest ions as t o  a l te rna t ive  approaches  would be welcome. 

Effect of compulsory purchase 

40. 	 Land condit ions or  rea l  burdens, as t h e  case may be, should 
be extinguished for  al l  t i m e  coming on compulsory 
acquisi t ion of the  burdened land under s ec t ion  80 of the 
Lands  Clauses  Consolidation (Scotland) A c t  1845. 



Option l 

Nomenclature,  form, constitution and ca tegor i sa t ion  of obhgations 
under the new system 

l. Condit ions a t taching  t o  
a f t e r  t h e  appointed 
conditions". 

land 
day 

under t h e  
should be  

new 
d

sys t em crea ted  
esignated "land 

2. 	 R e a l  burdens o r  land conditions which a r e  c r e a t e d  a f t e r  t he  
appoin ted  day should be nar ra ted  in a prescr ibed  form in a 
schedule  to t h e  deed imposing them. 

. 	 Notwithstanding any recommendation which may be  made in 
r e s p e c t  of t h e  introduction of  a s t a t u t o r y  code  in defined 
c i rcumstances ,  such as t h e  law of t h e  t enemen t ,  no  general  
provision should be made for  imposition of rea l  burdens or 
land  condit ions by statute.  

(Pa ras  	3.23-3.25) 

4. 	 No  spec ia l  enforcement provisions should be introduced for  
c h a r i t a b l e  religious or  public bodies in  r e spec t  of real  
burdens o r  land conditions c r e a t e d  a f t e r  t h e  appointed day. 

(Pa ras  	3.29-3.32) 

5. 	 T h e r e  should be no restr ict ion on t h e  scope  of rea l  burdens 
o r  land conditions t o  be c r e a t e d  a f t e r  t h e  appointed day by 
r e f e r e n c e  t o  parallel s t a tu to ry  provisions. 

6.W 	 Should land conditions be enforceable  only by proprietors  who 
qualify by virtue of owning land near  t o  t h e  burdened land 
a n d  c a n  demonst ra te  t ha t  fa i lure  t o  comply with the  land 
condit ions would be de t r imenta l  t o  t hem?  

Note: w e  would welcome any  suggest ions consultees may 
h a v e  as t o  a l te rna t ive  approaches t o  a new sys tem of land 
t enu re  o r  any changes t h a t  consul tees  would iike t o  be 
m a d e  to e i ther  of t h e  options w e  canvass. 



Proximity Test  

7. (i) The proximity test  should be met  if the  burdened 
land is coterminous with or within a prescribed 
distance of t h e  benefited land. 

(ii) 	 The prescribed distance should be 20 metres. 

(Note: we would welcome consultees' views on our 
proposed prescribed distance) 

(iii) 	 . In addition t o  proximity, t h e  enforcing proprietor 
should be required t o  demonstra te  t h a t  fai lure t o  
comply with a land condition will result in ac tua l  o r  
potential  detriment t o  the proprietor's in teres t  in t h e  
benefited land. 

(Para 3.40-3.49) 

Enforcement of service conditions 

8. 	 (i) Where proprietors benefit from a common part  or 
service they should be ent i t led  t o  enforce any 
maintenance obligation in respect  of tha t  part  or  
service imposed on any other benefiting proprietor. 

(ii) 	 Where a part  is in common ownership and t h e  t i t les  
do not apportion liability for maintenance t h a t  
liability should be shared in t h e  s a m e  proportion as 
ownership. 

(iii) 	 Where the re  is no apportionment of liability among 
benefiting proprietors who have no in teres t  in the  
par t  or service as owners in common, liability should 
be  shared equally. 

(iv) 	 Proprietors benefiting from a common par t  or service 
should be able to  bind themselves and their  
successors, by agreement t o  a re-allocation of 
maintenance liability. 

(v) 	 I t  should be open to a majority of burdened 
proprietors t o  make application t o  t h e  Lands Tribunal 
fo r  an  order re-allocating maintenance liability for  a 
common part  or service and awarding compensation, 
a s  appropriate. 



Who should be entitled to enforce? 

l l. i Any qualified proprietor should be entitled to take 
enforcement action. 

(iii) 	 After  the  appointed day, rights in favour of a tertius 
should only be capable of being created,  in respect of 
a r e a s  of land which have been specifically identified in 
t h e  disposition of t h e  burdened land. 

Remedies 

12. 	 lil The remedies currently available t o  a disponer or co-
disponee for enforcing real  burdens should be available 
for  t h e  enforcement of land conditions. 

Enforcement role of Lands Tribunal 

13.  	 i The jurisdiction of t h e  Lands Tribunal should be 
extended to  enable the  Tribunal t o  maKe enforcement 
orders. 

(ii) 	 The Lands Tribunal should be empowered to  award 
compensation as an alternative t o  an  enforcement order. 

(iii) 	 The Lands Tribunal should be t h e  only competent forum 
for  hearing applications in respect  of enforcement of 
rea l  burdens or land conditions. 

(iv) 	 The existing provisions for appeal t o  t h e  Court of 
Session by way of s t a ted  case  on points of law should 
be available in respect  of enforcement orders. 



Consequences of fai lure to obtemper an enforcement  
order 

14. 	 [i) In any case where a person has failed t o  obtemper an  
enforcement order, it should be competent for  t h e  
person who obtained the  order t o  apply t o  the  Tribunal 
for an award of compensation. 

(ii) 	 An enforcement order should be deemed t o  nbe "a decree  
a d  fac tum praestandum for t h e  purposes of section 1 of 
t h e  Law Reform (Miscellaneous Provisions) (Scotland) 
A c t  1940. 

(iii) 	 The Lands Tribunal should have t h e  same power as  a 
Lord Ordinary t o  punish contempt  of court. 

15. 	 Provisions t o  secure payment of compensation due by a 
burdened proprietor t o  a benefited proprietor by means of a 
standard security or  statutory charge should not be 
introduced. 

Discharge and variation of real  burdens and 
land conditions 

16. 	 (i) Subject t o  our earl ier  proposals, t h e  existing powers of 
t h e  Lands Tribunal should be extended t o  enable 
consideration t o  be given t o  t h e  variation or discharge 
of a l l  real  burdens and land conditions. 

(ii) 	 Any order for t h e  variation or  discharge of real burdens 
or  land conditions granted by t h e  Lands Tribunal should 
be formally recorded in the General Register of Sasines 
o r  given e f f e c t  t o  in the  Land Register. 

(iii) 	 The Lands Tribunal should be authorised, on application 
by the  Keeper or by a burdened proprietor, t o  declare 
t h a t  land conditions or burdens a r e  obsolete or  
unenforceable and such declaration should be final, 
subject t o  the  right of an aggrieved person t o  appeal t o  
t h e  Court of Session on a point of law by way of s t a ted  
case. 



17. 	 i The existing rules in relation t o  variation and discharge 
of land obligations should apply t o  land conditions; and 

(ii) 	 for t h e  purposes of consideration by the  Lands Tribunal 
of a n  application for a variation or  discharge of a land 
condition, qualification by virtue of proximity should be 
t h e  only test required for identification of benefited 
proprietors. 

Identification of burdened party 

19. 	 The  proprietor and not the  occupier should D e  bound t o  
observe real burden or  land conditions in questions with 
qualified proprietors. 

Implementation 

20. 	 The new system of land tenure should not be delayed until 
a f t e r  a l l  areas  covered by the  Land Register of Scotland 
have become operational. 

21. 	 There should be a period of 5 years from enactment of the  
legislation t o  t h e  introduction of the  new system of land 
tenure. 

(Paras 3.1 11-3.1 1 j 1  

Compulsory redemption of feu duty 

Allocated 

22. 	 Any allocated feu duty which has not been redeemed prior 
t o  the  appointed day by payment of an  amount calculated 
in accordance with t h e  existing statutory provisions should, 
on t h e  appointed day, become a personal debt due by the  
former  feuar t o  the  former superior. The amount of t h a t  
deb t  should be  calculated, as aforesaid, a s  a t  the appointed 
day. 

(Paras 	4.2-4.51 



23. 	 (i) All unallocated feu duties should be redeemed in 
accordance with our provisional proposal for al located 
feu duties by the  appointed day (Proposition 22). 
After the  appointed day, any unallocated feu duties 
which have not been redeemed will become a personal 
debt due by t h e  former feuar  t o  t h e  former superior. 

(ii) 	 The person responsible for  collecting unallocated feu 
duties and paying the  cumulo feu duty t o  the  superior 
should be liable t o  e f f e c t  redemption and should be 
enti t led t o  recover shares of t h e  redemption payable 
from the  payers of the  unallocated feu duties in t h e  
proportions which, the  individual unallocated feu dut ies  
bear t o  the  to ta l  sum of the  unallocated feu dut ies  
being collected. 

(iii) 	 Where a superior has sent  out a notice requiring 
payment of an informally apportioned feu duty, t h a t  
apportionment should be deemed t o  be an  allocation 
from and a f te r  the  enactment  of legislation. 

(hote:  consultees a r e  invited t o  indicate whether 
small  feu duties under 25 pence per annum should be 
subject t o  the  foregoing redemption requirements or  
abolished without compensation). 

Payment by 	Instalments and untraceable superiors 

24. 	 Feu duties of over £20 per annum should be capable of 
redemption in instalments, with interest ,  over a maximum 
period of 5 years f rom the  appointed day. 

(Note: consultees' views a r e  sought on whether the f igure 
of £20 per annum and in teres t  at the  r a t e  of 10% a r e  
appropriate. Suggestions for  al ternative amounts and ra tes ,  
with reasons, would be welcome.) 

25. 	 No special redemption provisions should be made for 
situations where t h e  superior is untraceable. 



Existing non-pecunixy burdens 

26. 	 Land should continue t o  be burdened by real burdens imposed 
before  t h e  appointed day but such burdens should be 
enforceable in accordance with the requirements of the  new 
system of land tenure. 

(Para  	4.231 

27. 	 (i) Existing enforcement rights of superiors, disponers, co-
feuars  and CO-disponees should cease on the  appointed 
day, unless they a r e  otherwise qualified by virtue of 
proximity 

(ii) (a) Existing real  burdens of a commercial nature should 
be  classified .as such, subject t o  resolution by order 
of the  Lands Tribunal of any disputes as to  
classification. 

(ii) (b) Such burdens should continue t o  be  enforceable by 
t h e  original benefited party and his successors 
against  the  original burdened proprietor and his 
successors 

(iii) 	 Public, religious, charitable and similar organisations 
should not be given special enforcement rights in 
respect  of real burdens created prior t o  the  appointed 
day. 

(Paras 4.28-4.341 

Compensation 

28. 	 Compensation for loss of enforcement rights should not be 
available t o  superiors, disponers, CO-feuars or CO-disponees. 

The e f f e c t  of abolition of the  feudal system 
on t h e  paramount superiority 

31 (i) 	 As from the  appointed day, the  Crown as  paramount 
superior, in common with al l  subject superiors, shall 
cease t o  be enti t led t o  create  new feus, exac t  payment 
of feu duty or  enforce as  superior land conditions or 
real  burdens as t h e  case may be. 



(ii) 	 The abolition of the feudal system of land tenure shall 
be without prejudice t o  any other rights, privileges, 
benefits  of or derived from t h e  Crown by virtue of the  
paramount superiority. 

(iii) All pertinents of land held on Barony t i t les,  including 
any  rights t o  salmon fishings and rights in respect  of 
t h e  noble t i t le  of Baron should continue t o  be 
transmissible with the  t i t l e  t o  t h e  land. 

Superior's rights to minerals and salmon fishings 

32. 	 As from the  appointed day, minerals which have been 
reserved t o  a superior and form par t  of a superiority t i t l e  
should continue to  be transferable as  a separa te  tenement  
notwithstanding the abolition of t h e  superiority interest. 

33. 	 Apart  from preserving the rights of owners of salmon fishings 
derived from Barony t i t les a s  at the  appointed day, no 
changes in t h e  present system of ownership and transmission 
of salmon fishings a r e  required. 

Annual charges other than feu duty 

34. 	 Ground annuals should be subject  t o  t h e  same provisions as t o  
compulsory redemption as feu duties. 

35. 	 All existing standard charges and stipends should be subject 
t o  t h e  same provisions as  t o  compulsory redemption as feu 
dUties. 

(Para 5.26) 

Consulteesl views ae sought as t o  whether Teinds should be 
dea l t  with in a similar way. 



Rights of 	 Pre-emption, redemption and reversion 

36. 	 (i) Are the re  any problems arising in relation t o  the 
enforcement  or  discharge of rights of pre-emption which 
we should consider in a subsequent paper; and 

(iil 	 Is t h e r e  any need for clarification of t h e  law insofar as  
it re la tes  t o  the exer cise of rights of pre-emption in 
respect  of property which is the  subject of a statutory 
right t o  buy scheme. 

(Paras  5.27-5.311 

37. 	 No change should be made in the  law relating t o  rights of 
redemption and reversion except in relation t o  irritancy 
c lauses  c rea ted  by feu deed which should continue t o  be 
enforceable  by a former superior provided he is otherwise 
qualified. 

(Paras  5.29-5.3 1J 

Increasing feu dut ies  

38. 	 In t h e  case of increasing feu duties, the  amount required to  
redeem them should be calculated by reference t o  the 
amount being paid a t  the  appointed day. 

(Paras  5.32-5.341 

Security over superiority interests 

39 	 If a problem is seen t o  exist in this area, a secured creditor 
should be enti t led to  insist on repayment of t h e  amounts 
secured up t o  the  value of the  superiority in teres t  within the  
t w o  years prior t o  the appointed day. Thereafter  his security 
should cease t o  exist. 

Consultees a r e  invited t o  indicate whether they consider that  
t h e r e  is a real  problem requiring legislative provision. 
Suggestions a s  t o  alternative approaches would be welcome. 



Effect of compulsory purchase 

40. 	 Land condit ions or real  burdens, as  t h e  case  may be, should 
be extinguished for  a l l  t ime coming on compulsory acquisi t ion 
of  t h e  burdened land under sec t ion  80 of t h e  Lands Clauses  
Consolidat ion (Scotland) Ac t  1845. 

(Paras 5.36-5.37) 



Option 2 

Nomenclature,  form,  const i tut ion and ca tegor isa t ion  of obligations 
under the new system 

2. 	 R e a l  burdens o r  land conditions should be na r ra t ed  in a 
prescr ibed  f o r m  in a schedule t o  t h e  deed  imposing them. 

3. 	 Notwithstanding any  recommendation which may be made in 
r e s p e c t  of t h e  introduction of a s t a t u t o r y  c o d e  in defined 
c i rcumstances ,  such as t h e  law of t h e  t enemen t ,  no  general  
provision should be made for  imposition of r ea l  burdens or  
land condit ions by statute.  

(Pa ras  3.23-3.25) 

4. 	 No special  enforcement  provisions should be introduced for  
cha r i t ab l e  religious o r  public bodies in r e spec t  of rea l  burdens 
o r  land condit ions c rea ted  a f t e r  t h e  appointed day. 

5. 	 The re  should be no restr ict ion on t h e  scope of rea l  burdens 
o r  land conditions t o  be c rea t ed  a f t e r  t h e  appointed day Dy 
r e f e r e n c e  t o  parallel s ta tu tory  provisions. 

6. 	 (ii) Should rea l  burdens be enforceable  only by disponers 
and  the i r  successors who can  establ ish t h e  necessary 
t i t l e  and interest,  and likewise by CO-disponees and 
t h e i r  successors, who benef i t  f rom a properly 
cons t i tu ted  -ius quaesitum tert io.  

Note: w e  would welcome any suggest ions consultees 
may  have as t o  a l te rna t ive  approaches  t o  a new 
sys t em of land tenure o r  any  changes  t h a t  consultees 
would like t o  be made t o  e i the r  of t h e  options we 
canvass. 



Enforcement of R e a l  Burdens 

9. 	 Views a r e  invited on whether there  is any way of requiring a 
disponer t o  c r e a t e  a ius quaestium te r t io  other than by the  
col lect ive  pressure o f p o t e n t i a l  purchasers referred to  in 
paragraph 3.67. 

10. 	 Views a r e  invited on whether the re  is any need for the  
introduction of special rules for the  enforcement  of service 
conditions similar t o  those proposed in relat ion t o  Option l 
f o r  Option 2. 

(Paras  3.69-3.71) 

Who 	 should be ent i t led  to enforce? 

11. 	 (ii) The existing rules a s  t o  enforcement by a disponer, 
successor of a disponer or a ter t ius  should continue 
t o  apply. 

liii) 	 After  t h e  appointed day, rights in favour of a ter t ius  
should only be created, in respect  of a reas  of land 
which have been specifically identified in the  
disposition of the burdened land. 

(Paras  3.72-3.78) 

Remedies 

12. 	 (ii) The remedies currently available t o  a disponer or co-
disponee for enforcing real  burdens should continue t o  
be available. 

(Paras  3.75-3.841 

Enforcement role of the  Lands Tribunal 

13. 	 (i) The jurisdiction of the Lands Tribunal should be 
extended t o  enable the  Tribunal t o  make enforcement 
orders. 

(iil 	 The Lands Tribunal should be empowered t o  award 
compensation a s  an alternative t o  a n  enforcement  
order 

(iii) 	 The Lands Tribunal should be t h e  only competent 
forum for hearing applications in respect  of 
enforcement  of real burdens or  land conditions. 



(iv) 	 The existing provisions for  appeal t o  the  Court of 
Session by way of s ta ted case  on points of law should 
be available in respect of enforcement orders. 

(Par a s  	3.85-3.88) 

C o n s e q m  of failure to obternper an enforcement  
order 

14. 	 (i) In any case where a person has failed t o  obtemper an 
enforcement order, it should be competent  for the 
person who obtained the  order t o  apply t o  the  Tribunal 
for an  award of compensation. 

(ii). . 	 An enforcement order should be  deemed t o  be a decree 
-a d  factum praestandum f o r  the  purposes of section 1 of 
t h e  Law Reform (Miscellaneous Provisions) (Scotlandl 
A c t  1940. 

Ciii) 	 The Lands Tribunal should have t h e  same power as  a 
Lord Ordinary t o  punish contempt  of court. 

15. Provisions t o  secure payment of compensation due by a 
burdened proprietor t o  a benefited proprietor by means of a 
standard security or s ta tutory  charge should not be 
introduced. 

(Para 3.94) 

Discharge and variation of real  burdens and 
land conditions 

16. 	 li) Subject to  our earlier proposals, t h e  existing powers of 
t h e  Lands Tribunal should be extended t o  enable 
consideration to  be given t o  t h e  variation or discharge 
of - a l l  real burdens and land conditions. 

(ii) 	 Any order for the  variation or discharge of real burdens 
o r  land conditions granted by t h e  Lands Tribunal should 
be formally recorded in t h e  General Register of Sasines 
o r  given e f fec t  t o  in t h e  Land Register. 



(iii) 	 The Lands Tribunal should be authorised, on application 
by the  Keeper or  by a burdened proprietor, t o  declare 
t h a t  land conditions or burdens a r e  obsolete or  
unenforceable and such declaration should be final, 
subject t o  the  right of an  aggrieved person t o  appeal t o  
t h e  Court  of Session on a point of law by way of s t a ted  
case. 

(Paras  3.95-3.100) 

18. 	 In t h e  case of a variation or  discharge of a rea l  burden by 
agreement,  t h e  consent of a l l  t e r t i i  as well as t h e  consent of 
a disponer or his successors (where appropriate) should 
continue t o  be required. 

Identification of burdened par ty  

19. 	 The proprietor and not the occupier should be bound t o  
observe real  burdens or  land conditions in questions with 
qualified proprietors. 

(Para  3.106) 

Implementation 

20. 	 The new system of land tenure should not be delayed until 
a f t e r  a l l  a reas  covered by the Land Register  of Scotland 
have become operational. 

(Paras  3.107-3.1 10) 

21. 	 There should be a period of 5 years from enactment  of the  
legislation t o  t h e  introduction of t h e  new system of land 
tenure. 

Compulsory redemption of f e u  duty 

Allocated 

22. 	 Any allocated feu duty  which has not been redeemed prior 
t o  t h e  appointed day by payment of an  amount calculated in 
accordance with t h e  existing s ta tutory  provisions should, on 
t h e  appointed day, become a personal debt due by t h e  former 
feuar t o  t h e  former superior. The amount of t h a t  deb t  
should be calculated, as aforesaid, as at t h e  appointed day. 



23. 	 i All unallocated feu duties should be redeemed in 
accordance with our provisional proposal for allocated 
feu duties by the  appointed day (Proposition 22). After 
t h e  appointed day, any unallocated feu duties which 
have not been redeemed will become a personal debt 
due by the  former feuar t o  the  former superior. 

(ii) 	 The person responsible for  collecting unallocated feu 
dut ies  and paying t h e  cumulo feu duty t o  the  superior 
should be liable t o  e f f e c t  redemption and should be 
ent i t led  t o  recover shares of the  redemption payment 
f rom the  payers of the  unallocated deu duties in the 
proportions which the  individual unallocated feu duties 
bear t o  the  to ta l  sum of t h e  unallocated feu duties 
being collected. 

(iii) 	 Where a superior has sent  out  a notice requiring 
payment of an informally apportioned feu duty, tha t  
apportionment should be . deemed t o  be an allocation 
f rom and a f te r  t h e  enactment  of legislation. 

(Note: Consultees a r e  invited t o  indicate whether small 
feu  duties under 25 pence per annum should be subject 
t o  the  foregoing redemption requirements or abolished 
without compensation). 

Payment  by instalments and untraceable superiors 

24. 	 Feu duties of over £20 per annum should be capable of 
redemption in instalments, with interest ,  over a maximum 
period of 5 years from t h e  appointed day. 

(Note: consultees' views a r e  sought on whether the figure of 
E20 per annum and interest  at the  r a t e  of 10% are  
appropriate. Suggestions for al ternative amounts and rates, 
with reasons, would be welcome.) 

25. 	 No special  redemption provisions should be made for 
si tuations where the superior is untraceable. 



Existing non-pecuniary burdens 

26. 	 Land should continue t o  be burdened by real  burdens imposed 
before the  appointed day but such burdens should be 
enforceable in accordance with t h e  requirements of t h e  new 
system of land tenure. 

(Para 	4.23) 

29. 	 (i) Existing real  burdens should continue t o  be enforceable 
from the  appointed day Dy disponers and CO-disponee 
ter t i i  who a r e  able t o  establish t h e  necessary t i t l e  and 
interest. 

(ii) 	 Existing real  burdens created by superiors should 
continue t o  be enforceable by the  former  superior a s  at 
t h e  appointed day. The former superior should be 
deemed t o  have t h e  same enforcement r ights a s  if he 
were a disponer who had c rea ted  t h e  real  burdens by 
disposition immediately prior t o  t h e  appointed day. CO-

feuar tert i i  should have the  same enforcement  rights a s  
CO-disponee tertii.  

(iii) 	 Commercial burdens should continue t o  be enforceable by 
t h e  original benefited party and his successors against 
t h e  original burdened proprietor and his successors. 

(Paras  4.51-4.55) 

Cornpensat ion 

30. 	 No compensation should be payable t o  superiors for the 
change in their enforcement rights. 



The e f f e c t  of abolition of the feudal system 
on t h e  paramount superiority 

31. 	 Ii) As from t h e  appointed day, t h e  Crown a s  paramount 
superior, in common with a l l  subject superiors, shall 
cease t o  be ent i t led  t o  create  new feus, exact  payment 
of feu duty or enforce  qua superior land conditions or 
real  burdens a s  t h e  case may be. 

lii) 	 The abolition of t h e  feudal system of land tenure shall 
be without prejudice t o  any other rights, privileges, 
benefits  of or  derived from the  Crown by virtue of t h e  
paramount superiority. 

(iii) All pert inents of land held on Barony titles, including 
any rights t o  salmon fishings and rights in respect  of 
t h e  noble t i t le  of Baron should continue t o  be 
transmissible with t h e  t i t l e  t o  the  land. 

Superior's rights to minerals and salmon fishings 

32 	 As from the  appointed day, minerals which have been 
reserved t o  a superior and form part  of a superiority t i t l e  
should continue t o  be transferable as a separate tenement 
notwithstanding t h e  abolition of the  superiority interest. 

33. 	 Apart  f rom preserving t h e  rights of owners of salmon fishings 
derived from Barony t i t les  as at the  appointed day, no 
changes in the  present system of ownership and transmission 
of salmon fishings a r e  required. 

Amual charges other than f e u  duty 

34. 	 Ground annuals should be subject t o  the  same provisions a s  t o  
compulsory redemption 	as feu duties. 

(Paras 5.23-5.24) 

35. 	 All existing standard charges and stipends should be subject 
t o  the  same provisions a s  t o  compulsory redemption a s  feu 
duties. 

(Para 5.25) 

Consultees' views a r e  sought as t o  whether Teinds should be 
d e a l t  with in a similar way. 



Righ t s  of Pre-emption, redempt ion  and reversion 


Consul tees  views a r e  sought  on whether 


36 (i) A r e  there  any problems arising in re la t ion  t o  t h e  
enforcement  o r  discharge of r ights  of  pre-emption which 
we  should consider in a subsequent paper;  a n d  

(ii) Is t he re  any  need for  clar if icat ion of  t h e  l a w  insofar as 
it re la tes  t o  t h e  exe rac i se  of r ights  of pre-emption in 
r e spec t  of property which is t h e  sub jec t  of  a s t a t u t o r y  
r ight  t o  buy scheme. 

7. 	 No change  should be made  in t h e  law re la t ing  t o  r ights  of 
redempt ion  and reversion e x c e p t  in re la t ion  t o  i r r i tancy  
c lauses  c rea ted  by f eu  deed  which should cont inue  t o  be  
enforceable  by a former  superior  provided h e  is o therwise  
qualified. 

( P a r a s  5.29-5.3 1) 

Increasing feu dut ies  

38. 	 In t h e  case of increasing feu  duties ,  t h e  a m o u n t  required t o  
r edeem t h e m  should be ca lcula ted  by r e f e r e n c e  t o  t h e  
amoun t  being paid at t h e  appointed day. 

( P a r a s  5.32-33) 

Secur i ty  over  superiority i n t e re s t s  

39. 	 If a problem is seen t o  ex is t  in t h i s  a r ea ,  a secu red  c red i to r  
should be enti t led t o  insist on repayment  of t h e  amoun t s  
secured  up t o  the  value of t h e  superiori ty i n t e r e s t  within t h e  
t w o  years  prior t o  t he  appointed day. T h e r e a f t e r  his secur i ty  
should cease t o  exist. 

Consultees a r e  invited t o  indica te  whether  t hey  consider  t h a t  
t h e r e  is a real  problem requiring legislat ive provision. 
Suggestions a s  t o  a l te rna t ive  approaches  would be welcome. 



Effect of compulsory purchase 

40. 	 Land conditions or real burdens, a s  the case may be, should 
b e  extinguished for al l  time coming on compulsory acquisition 
of  the  burdened land under section 80 of the Lands Clauses 
Consolidation (Scotland) Act 1845. 



APPENDIX I 


PART I 


Examples  of burdens presently found in modern f e u  dispositions o r  
d e e d s  of condi t ions  with possible categorisat ion and r e f e r e n c e s  to 
re levan t  s t a t u t o r y  provisions 

l. 	 Ameni ty  conditions (S ta tu te )  

(a) 	 Buildings t o  be e r e c t e d  in Town & Count ry  Planning 
a c c o r d a n c e  with  approved plans. (Scotland) A c t  1972 

(b) Any c h a n g e  t o  ex te rna l  appearance s 2 0It 

of buildings t o  be approved. 

(C) 	 House t o  be used a s  a private l' s 1 9  
dwellinghouse only and not sub- 
divided. 

(d) House n o t  t o  b e  used f o r  sa le  of 	 s 2 0l! 

wine, spir i ts  o r  exciseable 
liquor. 

(e) 	 T r e e s  not t o  be felled o r  lopped " S 58 
wi thout  consent.  

(f) Maintenance of buildings in Public H e a l t h  (Scotland) 
good order .  	 Ac t  1897 (Nuisance 

provisions s 16) 

(g) 	 Maintenance of drains, pipes, 
roadways  etc. 

(h) 	 Prohibition of offensive t rades  
a n d  ac t iv i t i e s  constituting a 
nuisance. 

(i) 	 Maintenance of ornamental  garden Town & Count ry  Planning 
ground. (Scotland) A c t  1972 S 63 

(j) 	 Externa l  paintwork t o  be kept 
in  good repair.  

(k) 	Prohibi t ion of parking cars ,  
ca ravans ,  t r a i l e r s  etc on or 
a b o u t  t h e  feu. 

(1) 	 Prohibition of keeping poultry, 
l ivestock etc and res t r ic t ion 
on number  of domest ic  pets. 



(m) 	 Prohibition of separa te  sale  of 
e g  garages. 

(n) 	 Provisions regarding constitution 
and regulation of body t o  
administer open spaces/amenity 
ground. 

(0) 	 Prohibition against  internal or 
ex terna l  a l te ra t ions  in case of 
historic  buildings. 

(p) 	 Requirement not t o  put buildings 
t o  a use inconsistent with their 
previous use as ecclesiastical 
buildings in  case of former 
church buildings. 

(q) 	 The requirement t o  hand over 
archaeological a r t i f ac t s  found 
in ground t o  superior. 

2. 	 Service conditions 

(a) 	 Back greens  and retaining walls 
o r  fences t o  be  maintained a t  
expense of those using them. 

(bl Cos t  of maintaining mutual roofs, 
gables, walls, hedges, drains, 
pipes e t c  t o  be shared among 
par t ies  using them. 

(c) 	 Mutual gables and walls etc t o  
b e  e rec t ed  one  half on each  side 
of mutual boundary. 

(Statute)  

Town & Country Planning 
(Scotland) A c t  1972 
Part IV 

Civic Government 
(Scotland) Ac t  1982 



PART 11 


Servitudes and wavleaves 

(a) 	 Reserved t o  superior/grantor and his successors in  t i t l e  to other  
pa r t s  of t he  feu. 

(i) 	 Access over  the feu for pedestrian and vehicular t r a f f i c  
f o r  specified purposes. 

(b) 	 Reserved t o  CO-feuars/disponees and s t a tu to ry .  undertakers or  
public authorities.  

(i) 	 The  right t o  lay pipes, cables etc through neighbouring 
land with access  thereto for  repair  and renewal. 

(ii) 	 T h e  right in favour of public au thor i t ies  and s ta tu tory  
undertakers  t o  lay, maintain and renew pipes, cables  and 
o thers  through the  feu. 

(iii) 	 The  right of access  over neighbouring ground t o  repair or 
renew walls, fences, hedges etc. 

(iv) 	 Access over  all  roads, pathways and parking a r eas  on t h e  
larger  a r e a  of which the  feu forms part .  

(V)  	 Access  t o  mutual clothes poles. 

Reservations -
(a) 	 Mines metals, minerals and other  substances under t h e  feu with 

t h e  r ight  t o  work. 

(bl 	 Coins o r  other  a r t ic les  of value found benea th  t h e  surface. 

(c) 	 Right t o  i r r i t a t e  on non-performance of conditions. 

(d) 	 Right of pre-emption. 

(e) 	 Right of redemption. 

(f) 	 Right of reversion. 



APPENDIX I1 


Ext rac t  f rom 

THE TOWN AND COUNTRY PLANNING (GENERAL DEVELOPMENT) 

(SCOTLAND) ORDER 1981 (S1 1981/830) - as amended 


by S1 19841237 


"7.41) Subject t o  paragraph (4) of this  Art icle  an applicant for 
planning permission or for  approval of reserved ma t t e r s  under Articles 
8 and 9 shall  serve on any party who holds a notifiable interest in 
neighbouring land and who has not been served in t e rms  of section 24 
of t he  A c t  with notice of the  application a copy of t h e  application 
with a not ice .......stating:-

(a) 	 tha t  the  plans or drawings relating to  the 
application may be inspected in t h e  register kept 
by the planning authori ty in te rms  of Article 
17\11; and 

Ib) 	 the  address at which the  plans may be so 
inspected if different  f rom the  address of the 
planning authori ty shown on t h e  application; and 

(C) 	 the  period within which the  plans may be 
inspected 

(2) 	 The parties holding a notifiable interest  in neighbouring 
land are:- 

(a) 	 in t he  case of lands and heritages entered in the 
valuation roll, t h e  persons appearing therefrom t o  
be  the owners, lessees and occupiers of these 
lands and heritages- and 

(bl 	 in any other case, t h e  owners, lessees and 
occupiers of t h e  land. 

Ext rac t  f rom 

THE TOWN AND COUNTRY PLANNING (GENERAL DEVELOPMENT) 
(SCOTLAND) AMENDMENT ORDER 1984 (S1 19841237) 

2, The Town and Country Planning (General Development)(Scotland) 
Order 1981 is  hereby amended as follows:-

(a) 	 in ar t ic le  2Cl) for  t h e  definition of "neighbouring land" 
t he re  shall be substituted -

"'neighbouring land' means land which is conterminous 
with or within 4 me t r e s  of t h e  boundary of land for 
which the  development is proposed but only if any part 
o f  such land is within 90 me t r e s  of any part of the 
development in question: 



Provided t h a t  -

(a) 	 where t h e  proposed development is taking place 
within a building divided into separa te  units 
"neighbouring land" shall include -
(i) 	 those  pa r t s  of t h e  building conter  minous 

wi th  o r  within 4 m e t r e s  of t h e  unit f o r  
which t h e  development is proposed, and 

(iil 	 a l l  uni ts  directly above and belok t h e  
uni t  fo r  which t h e  development is 
proposed and a l l  uni ts  directly above and 
below those p a r t s  of t h e  building 
conterminous with o r  within 4 met res  of 
t h e  boundary of t h a t  unit, and 

(iii) 	 land outwith t h e  building which is 
conterminous with o r  within 4 met res  of 
t h e  boundary of t h e  unit for  which t h e  
development is proposed. 

(bl 	 where t h e  "neighbouring landf1 consists  of or  
includes a building divided into separa te  units, 
and  t h e  proposed development is taking place 
within a building which is not divided into 
s e p a r a t e  units, only those units  of t h a t  building 
which a r e  conterminous with or  a re  within 4 
met res  of t h e  boundary of t h e  land for  which t h e  
development is proposed and a l l  p a r t s  of t h e  
building di rect ly  above and below those  units 
shall cons t i tu te  neighbouring land- 

(C) 	 where t h e  "neighbouring land" consists  of or 
includes a building divided in to  separa te  units, 
and t h e  proposed development is taking place 
within a building which is also divided into 
s e p a r a t e  units, only those units  of t h e  forrrier 
building which a r e  conterminous with or a r e  
within 4 m e t r e s  of t h e  boundary of t h e  unit for  
which t h e  development is proposed and a l l  p a r t s  
of t h e  building directly above and below those  
units  shal l  const i tu te  neighbouring land; 

W) 	 where a road falls within t h e  distance of 4 
m e t r e s  measured from t h e  boundary of t h e  land 
o r  t h e  boundary of the  unit (as t h e  case may be) 
f o r  which t h e  development is proposed, t h e  width 
of such road shall be disregarded in calculating 
t h e  specified distance unless t h e  road is more 
than  20 m e t r e s  in width."; 



APPENDIX I11 


l. 	 EXAkIPLE OF CONqITION IN MISSIVES IhiPOSING A 
COMMERCIAL BURDEN 

I t  i s  agreed tha t  the Feu Disposition t o  be granted in 
favour 	of the Purchaser will contain a clause providing 
t h a t  	the Purchaser and his successors as proprietors of 
t h e  subjects of sale shall not be permitted t o  use any 
pa r t  	 of the  subjects of sa le  for office purposes for a 
period of 10 years a f t e r  t he  d a t e  of entry. In the event 
of planning permission being obtained for change of use 
of  a l l  	or any par t  of t he  subjects of sale t o  offices, 
o the r  than offices ancillary t o  the  use of the  subjects a s  
a n  Hotel, then the  whole subjects will be re-valued by 
a n  independent a rb i te r  t o  be appointed by the Chairman 
f o r  t he  t ime being of t h e  Royal Institution of Chartered 
Surveyors in Scotland, said arbi ter  t o  agree the amount 
of uplift in the  value at taching t o  the subjects of sale 
as a result of t he  planning permission for office use. 
Once  said uplift in value is established, the Purchaser or 
his successors as proprietors of t he  subjects of sale will 
be obliged to  make payment t o  the Seller of a sum 
representing a percentage of the  said uplift in value, the 
said 	sum to  be calculated as follows:-

(a) 	 In the  event of t he  d a t e  of t he  planning permission for 
change of use being within one  year of the said date of 
en t ry ,  9596 of t h e  said uplift  in value shall be payable 
by t he  Purchaser t o  t he  Seller- 

tb) 	 In t he  event of t h e  d a t e  of t he  said planning permission 
being more than one  year but less than 2 years from the 
said date of entry, 85% of t h e  said uplift in value shall 
be payable by t h e  Purchaser t o  t he  Seller- 

(c) 	 In the  event of t he  d a t e  of t he  said planning permission 
being more than 2 years  but less than 3 years from the 
said da te  of entry, 75% of the  said uplift in value shall 
be payable by t h e  Purchaser t o  t he  Seller- 

Id) 	 In the  event of t h e  d a t e  of t he  said planning permission 
being more than 3 years  but  less than 4 years from the 
said da te  of entry,  6596 of t h e  said uplift in value shall 
be payable by t h e  Purchaser t o  t he  Seller- 

l ~ h i s  s tyle was kindly made available t o  us by the Legal Adviser, 
Central  Legal Office, Scottish Health Service. The conditions a re  
examples only and a re  not in any way warranted or  guaranteed. 



(e) 	 In t h e  event  of t h e  d a t e  of t h e  said planning permission 
being more than 4 years  but  less t h a n  5 y e a r s  f rom t h e  
said da te  of entry ,  55% of t h e  said uplift in value shal l  
be payable by t h e  Purchaser t o  t h e  Seller- 

(f) 	 In t h e  event  of t h e  date of t h e  said planning permission 
being more than  5 years  but less t h a n  6 y e a r s  f rom t h e  
said da te  of entry ,  45% of t h e  said uplift in value shall  
be  payable by t h e  Purchaser t o  t h e  Seller- 

(g) 	 In t h e  event  of t h e  d a t e  of t h e  said planning permission 
being more than 6 years  but  less than  7 years  f rom t h e  
said da te  of entry ,  35% of t h e  said uplift in value shal l  
be payable by t h e  Purchaser t o  t h e  Seller- 

(h) 	 In t h e  event  of t h e  d a t e  of t h e  said planning permission 
being more than  7 years  but  less than  8 y e a r s  f rom t h e  
said date  of entry ,  25% of t h e  said uplift in value shall  
be payable by t h e  Purchaser t o  t h e  Seller; 

\ i) 	 In t h e  event of t h e  d a t e  of t h e  said planning permission 
being more than 8 years bu t  less than  9 years  f rom t h e  
said da te  of entry ,  15% of t h e  said uplift in value shall  
be payable by t h e  Purchaser t o  t h e  Seller; 

(j) In t h e  event  of t h e  d a t e  of t h e  said planning permission ' 

being more than  9 years  but  less than  10 years  f rom t h e  
said da te  of entry ,  5% of t h e  said uplif t  in value shall  
be  payable by t h e  Purchaser t o  t h e  Seller- 

The Purchaser will be obliged t o  make payment t o  t h e  
Seller in t e r m s  of this c lause  within one month of t h e  
d a t e  of t h e  Cer t i f i ca te  of Value by t h e  said arbiter .  I t  
is agreed t h a t  t h e  said a rb i t e r ' s  decision will be  f inal  
and  binding and he  will have t h e  power in assessing said 
uplift in value t o  take into account  any fac to rs  o r  c o s t s  
which he considers t o  be re levant  at t h e  t i m e  in arriving 
at a fair  assessment of said uplift in value. 



EXTRACT FROM THE SDA COqDITIONS OF TENDER 
DEALING WITH 'IPLANNING GAIN". 

13. SHAIUNG OF PLANNING GAIN 

13.1 	 In t h e  event  that ,  during the 5 years following the  
Completion Date, planning permission or  a series of planning 
permissions for change of use to, o r  authorising any  
development  involving, any  use or uses not included within 
Classes 4, 5 or  l1 in t h e  Schedule t o  t h e  Town & Country 
Planning (Use ClassesKScotland~ Order 1989 is granted in 
r e spec t  of any  pa r t  o r  pa r t s  of t he  Properties having e i ther  
a building o r  buildings with a to ta l  net le t table  a r ea  in 
excess  of 1,000 square met res  or  an a rea  or  a reas  of land 
having in aggre ta te  an  a r e a  in excess of l acre, t h e  
Company shall  notify t h e  Agency in writing of this fact .  
within 14 days  of t h e  grant  of such planning permission or  
permissions. For  t he  avoidance of doubt, "planning 
permissiontt in this Clause shall include outline planning 
per  mission. 

13.2 	 The Company shall be obliged t o  notify t he  Agency of al l  
applications for  such planning permission(s) made within t he  
said 5 years  period, such notification to be accompanied by 
a copy of t h e  relevant  applications, plans and specifications 
t o  be given not less than 14 days a f te r  submission of each  
application. 

The Company will pay by way of additional consideration 
f o r  t h e  Propert ies  t o  t he  Agency within 14 days of t h e  said 
valuations being agreed  o r  determined as aforesaid 50% of 
t h e  excess  (if any) of Valuation A over Valuation B together  
with In te res t  on such sum from the  da t e  14 days a f te r  t he  
Relevant  Date until payment in full by the  Company. 

he Scottish Development Agency tnow "Scottish Enterpriset') kindly 
permit ted us t o  reproduce pa r t s  of their conditions of Tender 
Document. The conditions a r e  examples only and a r e  not in any way 
warranted o r  guaranteed. 



14. 	 SHARING OF GAINS ON RESALE 

14.1 	 In this  Clause the  following meanings shal l  apply:- 

"Contract for Sale" 	 means a bargain fo r  sale  of an 
In te res t  In Land, including lease 
o r  agreement  for lease granted 
f o r  a premium and/or a t  less 
than  rack rental  value, but 
excluding:-

(a) any sale  t o  t h e  Agency of any 
of the  Option Properties; and 

(bl any sale under compulsory 
purchase powers; 

and "Sale" shall  be construed 
accordingly; 

"Resale Property1' 	 means in relation t o  any Cont rac t  
fo r  Sale the  In te res t  in Land 
which is the  subject  of t ha t  
Con t r ac t  for Sale; 

I1Interest in Land" 	 means a n  in te res t  in land within 
t h e  meaning a t t r ibu ted  the re to  in 
paragraph 1 of Schedule 17 t o  t he  
Finance Act  1983 in  any of t he  
Properties; 

"Resale Gains" 	 shall  be calculated in accordance 
with formula X-Y (X minus Y), 
where:- ..................... 


14.3 	 In t he  event that,  during the  period ("the Resale Period") 
prior t o  the  third anniversary of the  Completion Date,  t he  
Company or  its successors in t i t l e  shall  conclude a Cont rac t  
o r  Contracts  for Sale where:- 



(a) 	 the  aggregate of the  gross proceeds of Sale 
(inclusive of t h e  value of any deferred payments, 
options or  other benefits) of t he  Resale 
Propert ies  referable t o  a Cont rac t  o r  Con t r ac t s  
f o r  Sate in any period o r  periods of twelve 
consecutive months within t he  Resale Period 
amounts  t o  not less than ten  per centum of t h e  
Purchase Price ("Basis 10"); and/or 

(b) 	 t h e  aggregate of t he  gross proceeds of Sale 
(inclusive of t h e  value of any deferred payments, 
options or other benefits) of t h e  Resale 
Propert ies  referable t o  a Cont rac t  o r  Con t r ac t s  
for  Sale concluded in t he  whole of t he  Resale 
Period amounts  t o  not less than twenty f ive per  
centum of t he  Purchase Price ("Basis 25111, 

then  t h e  	Company shall pay t o  the Agency one-half of a l l  
Resale  	 Gains referable t o  such Sales by way of additional 
consideration for t h e  Properties. 

14.5 	 The Company shall  be obliged t o  notify t h e  Agency of t h e  
conclusion of al l  Cont rac ts  for Sale not less t han  fourteen 
days  a f t e r  t h e  occurrence of t he  s ame  and each  such 
notification will be accompanied by a copy of t h e  document 
o r  documents  constituting the  relevant Cont rac t  for  Sale. 

14.6 	 Basis 10 and/or Basis 25 will be applied in t h e  following 
manner:-

(a) 	 at any t ime af te r  any period of twelve months 
(but  not la te r  than two years a f t e r  t h e  expiry of 
t h e  Resale Period, and not a f t e r  t h e  Agency 
shal l  have  notified t he  Company t h a t  Basis 25 is 
t o  be applied), the  Agency shall, where t h e  
provisions of Ciause 14.3(a) hereof sha l l  apply, be 
ent i t led t o  notify the  Company andlor  i t s  
foresaids t ha t  Basis 10 is t o  be applied, i t  being 
declared, for t he  avoidance of doubt, t h a t  t h e  
Agency shall be ent i t led t o  apply Basis 10 t o  any 
one  or more such twelve months period; andlor  

(b) 	 at, or within two years a f te r ,  the  expiry of t he  
Resale Period, the  Agency shall, where t h e  
provisions of Clause 14.3(b) hereof sha l l  apply, be 
en t i t led  t o  notify the  Company t h a t  Basis 25 is 
t o  be applied, in which event  t h e  amount  of any 
Resale Gains t o  which t h e  Agency may be 
ent i t led under Basis 25 shall be reduced by t h e  
amount  of any Resale Gains under Basis 10 which 
t h e  Agency shall have already received. 



14.7 	 Resale Gains shall be paid by t h e  Company t o  the 
Agency within fourteen days of t h e  relevant  intimation by 
t h e  Agency in  t e rms  of paragraph 6 of this  Clause and, 
failing payment within such period, In teres t  shal l  be payable 
f r o m  the  due d a t e  until the Resale Gains with In teres t  
thereon have been paid. 
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