




This Memorandum i s  published f o r  comment and c r i t i c i sm,  and 

does not  represent  t he  f i n a l  views of t h e  Sco t t i sh  Law 

Commission. 

The Commission would be g ra t e fu l  i f  comments were submitted by 

31 January 1977. A l l  correspondence should' be addressed t o :  

M3' R Black 

Sco t t i sh  Law Commission 

I40 Causewayside

EDINBURGH 

EH9 1PR 


(Telephone: 031-668-2131) 






CONTENTS 


PART 

A: 	 INTRODUCTION 

1. General 


2, Property and r i s k  


B: 	 TRANSFER OF CORPOREAL MOVEABLES AT 

COMMON LAW 

1, 	 The r i g h t s  transferred 
2. 	 The method of t ransfer  
3. 	 The doctrine of "Just Cause" o r  

"Just T i t l e "  

4. 	 Sale o r  exchange? 
5, 	 Transactions i n  the form of 

secur i ty  
6. 	 Common law powers of sale 

C : TRANSFER OF ltPROPERTY" AND "TITLE" 
UNDER STATUTE 

l.General 

2. 	 Sale of goods 
( a )  	The development o f  Scots law 
(b) The background t o  the English 

law regarding passing of 
property 

( c )  Passing of property 	and t i t l e  
under the Sale of Goods Act 
1893 
( i )  General analysis 

( i i )  Sections 16-20 

( i i i )  The ef fec t  of 	 "Transfer of 
property" 

( iv )  Conclusions 

D: 	 POLICY OPTIONS 

1. 	 No change except c l a r i f i ca t ion  
2, 	 Transfer by agreement, with ex i s t ing  

ru les  under the Sale of Goods Act 
f o r  ascertaining i h tent ion extended 
t o  a l l  transactions. 

3. 	 Transfer by agreement, with ru les  
d i f fe rent  from those prescribed by
the Sale of Goods Act for  
ascertaining intention extended 
t o  a l l  t ransactions 

4, 	Transfer of ownership by delivery 

PkMGRAPH PAGE 



CONTENTS 


PARAGRAPH PJ.GE 

THE PROBLEMS OF TRADITIO 64-85 59 
1, ~ o n s t r u c t i v eand symbolic d e l i v e r y  
2. Problems of separa t ion  of possess ion  and 

ownership 

3,  Transferee already i n  possess ion
( t r a d i t i o  brevi manu) 

4. Transfer  o f  ownership: r e t e n t i o n  on 
l i m i t e d  title ( t r a d i t i o n  by " d e c l a r a t i o n  
of t r a n s f e r  of possession" o r  
cons t i tu tum possessorium_) 

5. Reservat ion of ownership a f t e r  d e l i v e r y  

64 59 

SUMMARY OF PROVISIONAL PROPOSALS AND O T m R  
MATTERS ON WHICH COMMXNTS ARE INVITED 



MEMORANDUM NO. 25 

CORPOREAL MOVEABLES 


PASSING OF RISK AND OF OWNERSHIP 


A .  INTRODUCTION 

1. General 

1. I n  our Memorandum No.24 1 we observed t h a t  among t h e  most 
d i f f i c u l t  a spec t s  of t h e  law regarding corporea l  moveables 

a r e  t h e  modes of t r a n s f e r  of t i t l e  t o  ownership, It has 

indeed been proposed t o  us s p e c i f i c a l l y  t h a t  we should examine 

t h e  problems assoc ia ted  with t h e  passing of property i n  
corporea l  moveables. These problems a r e  very  complex and 
numerous, and a f f e c t  no t  only t r a n s f e r  of " t i t l e u  i n  implement 
of c o n t r a c t s  such as s a l e  and exchange, but a l s o  t h e  r i g h t s  
of c r e d i t o r s  i n  bsnkruptcy and r e a l  r i g h t s  i n  s e c u r i t y b 2  The 
l a w  of Scotland rega rd ing  t r a n s f e r  of r e a l  r i g h t s  i n  moveables 

i s  i n t e r n a l l y  inconsistent; .  The general  r u l e  a t  cornn.on l a w  

i s  t h a t  r e a l  r i g h t s  can only be t ransfer red  by t r a d i t i o n  

( d e l i v e r y ) ;  s t a t u t o r y  r u l e s  based on English l a w  regarding 

pass ing  of "property" by agreement have been superimposed i n  
m a t t e r s  of s a l e  of goods. This i n t e r n a l  disharmony i s  

probably unprecedented elsewhere and i s  d i s c r e d i t a b l e  i n  a 

l e g a l  system which p r ides  i t s e l f  on p r e f e r r i n g  consis tency of 
p r i n c i p l e  t o  merely pragmatic so lu t ions .  Though a t  some time 
i n  t h e  f u t u r e  a n  EEC uniform law regarding s a l e  may be form- 
u l a t e d ,  it would be p a r t i c u l a r l y  d i f f i c u l t  t o  r e a c h  agreement 
on t h e  "passing of p roper tyH,  s ince  t h e  d i f f e r e n t  na t ional  

systems of t h e  EEC coun t r i e s  - though each i s  i n t e r n a l l y  
c o n s i s t e n t  - d i f f e r  s t r i k i n g l y  between each o t h e r  s o  f a r  a s  
t h e  r u l e s  r e g u l a t i n g  passing of property a r e  concerned. Thus 

i n  France and I t a l y  l lpropertyH may pass by agreement, while i n  

Germany and t h e  Netherlands t h e  r u l e s  a r e  comparable with those 

'corporeal  moveables: genera l  in t roduct ion  and summary of 
provis ional  proposals.  

2 ~ h eCommission i s  cons ider ing  t h e  problems of bankruptcy 
and r e a l  r i g h t s  i n  s e c u r i t y  i n  separa te  bu t  r e l a t e d  s tudies .  



recognised a t  common l a w  i n  Scotland. For the foreseeable 
fu ture  t h e  ru les  regarding many aspects of s a l e  of goods i n  
Scotland a r e  l ike ly  t o  continue t o  be regulated by the Sale 
of Goods Act 1893 (as  amended), and, though some improve- 
ment of  these  rules may be possible,  we d o  not think it 
r e a l i s t i c  a t  present t o  consult on t h e  basis of consider-
ing  t o t a l  repeal of the  Sale of Goods Act s o  far as it 
extends t o  Scotland, However, i t  might be practicable t o  
reform or  c l a r i fy  the ru les  regarding passing of property 
or  ownership with a view t o  achieving a greater  degree of' 
harmonisation between the  r u l e s  which apply i n  s a l e  and 
those which obtain i n  other areas  of t h e  law of Scotland, 
and one of t h e  possible methods of a t ta in ing  t h i e  objeotive,  
which r e  canvass a t  a l a t e r  s tage i n  t h i s  ~emorandum,' would 
be t o  recommend the repeal of substant ia l  portions of the  
1893 Act r e l a t ing  t o  t ransfer  of property o r  t i t l e .  Among 
o u r  s t a tu to ry  duties a r e  the systematic development and 
reform of t h e  law and the elimination of anomalies. The 
s t a tu to ry  r u l e s  applicable t o  t r ans fe r  of property under 
the Sale of Goods Act a r e  anomalous by t he  norms of t h e  
common l a w  of Scotland, and have created d i f f i c u l t i e s  even 
f o r  English lawyers, However, a simple res tora t ion  of the  
pre-1894 common law f o r  s a l e  would by no means solve a l l  
problems, as a study of 19th century case law on s i tua t ions  
where ownership and possession were separated makes abund- 
an t ly  c l ea r ,  Some of the  matters which we consider a r e  of 
great  complexity, and we have not found it easy t o  s t e e r  a 
middle way between oversimplification and theore t ica l  
abstraction.  



Property and Risk 
2, It has of ten been assumed i n  European lega l  thinking 
t h a t  there  i s  a necessary re la t ionship between the passing of  
property and r i s k ,  and indeed t h i s  has been one o f  t he  main 
reasons f o r  the consensual approach t o  the passing o f  property, 
e.g. inFrenchlaw.  English l a w  regard ingr i sk ,  as now 
extended t o  Scotland so f a r  a s  sale  of goods i s  concerned, i s  
given s ta tutory expression by the Sale of Goads Act 1893 
sect ion 20 which provides: 

"Unless otherwise agreed, the goods remain a t  the  
s e l l e r ' s  r i s k  u n t i l  t he  property therein is  
transferred t o  the  buyer, but when the property 
therein i s  transferred t o  the buyer, the goods 
a r e  a t  the b e r ' s  r i s k  whether delivery has been 
made o r  not,3 

I n  English l a w  (and now i n  Scots l a w  so far  as sa le  of goods 
i s  concerned) Hpropertyt' may pass by agreement without delivery, 

3 The r u l e  of the  common law of Scotland as t o  the  
incidence of r i s k  i n  sale and exchange was embodied i n  the 
Roman l a w  ru le  periculum rel venditae nondlrm t r a d i t a e  e& 
emptoris i * e ,  the r i s k  of a th ing  sold but not yet delivered 
i s  on the buyer. Though Scots law differed f rom English law., 
under which the r i s k  passed w i t h  property, by different  routes 
Scots and English law reached practically the same resu l t s .  
When i n  English law the property passed by agreement t o  a 
buyer by bargain and sa le , so  a l so  d i d  the  r i s k ;  when i n  Scots 
l a w  the  contract of sa l e  w a s  perfecta and the buyer had the  
r i g h t  t o  a specif ic  thing,the r i s k  passed t o  him, though a r e a l  
r i g h t  had not been t ransferred by delivery, 

h he section goes on to  deal  with cases of f a u l t  a s  exceptions.
The association of property with r i s k  i n  ea r l i e r  English l ega l  
thinking probably explains why section 20 i s  included w d e r  
the statutory t i t l e  heading "Transfer of Property as between 
Se l l e r  and Buyertt, 



4. One plausibleexplanation' advanced for  the  Roman law ru le ,  
which placed the r i s k  on t h e  buyer as soon aa t he  contract  of 
s a l e  was complete and bef Q;.e delivery, was t ha t  it encouraged 
overseas commerce i n  an e r a  before the  law on insurance had 
b-een developed. The s e l l e r  was assured of payment whatever 
the  r i s k s  of delivery might be, By contrast ,  i n  modern 
conditions, it might be  said t h a t  u n t i l  delivery the vendor 
knows much bet ter  than t h e  buyer the oonditions i n  which goods 
are kept and i s  therefore i n  a be t t e r  position t o  e f f e c t  
insuranc'e. 
5 .  Wideweyer v. Burn Stewart & CO.* applied the Roman law 
and Scot%ish common l a w  r u l e s  regarding risk t o  a oontraet  f o r  
t h e  exchange'of barrels  of whisky. The order specifying t h e  
number of each of the b a r r e l s  $appropriated by the company t o  
t h e  contract was received i n  Switzerland a few hours before a 
nmbex of t h e  barrels  were destroyed accidentally. The First 
DivisSon held t h a t  the ,pursuer had acquired a Et o  
the  ba r re l8  spe-ciFied. i n  the  delivery order, and t h a t  oonaequently 
t h e  r l s k  was on him a t  latest when the  order was received by h i s  

agents. No fur ther  aseent on his p a r t  was neoesaary and aooord- 
ingly %her i s k  o f  the  ba r re l s  destroyed f e l l  on ~~III, 

6 ,  A oomparative survey of  the  law of risk In sale of gooda 
in the  main legal  systermof t h e  world m*es t h a t  modern lega l  
systems have adopted f o u r  pxincLples whioh, unless the partiaa 
agree otherwise o r  unless a party is  in default ,  determine t h a  
incidenoe o f  xiak 1x1oases of accidental loss a f  s p e c i f i c  things 
which have bean sold. The x i a k  may  pass when a contract f o r  
spec i f io  g o ~ d al a  concluded; ox when the t tp rop~r ty"  I s  trans-

'H.D~Page F a i t 6  d ~ ? + t m? o VT p.85.  

21967 S.C.85 .  

3 1 n t e r n a f & ~ P ~ y c l o p e ~ i a  Law vol .  3 ,of O o m p a r a ~ v ~  6, ah. 
KT1l* 



f e r r ed ;  o r  a s  soon a s  the  s e l l e r  has done everything 
necessary f o r  del ivery;  or  when the  goods a r e  handed over 
t o  the  buyer, The survey, however, concludes 1 . t h a t  : 

"There are only two .. . pr inciples  which determine 
t h e  t r ans fe r  of r i sk :  on the  one hand the  r u l e  
t h a t  risk passes t o  the  buyer upon ac tua l  
de l ivery  . . .. On the  other hand there  i s  the  
r u l e  t h a t  r i s k  passes upon conclusion of the 
con t r ac t ;  t h i s  may be regarded a s  a d i r ec t  
consequence of the con t r ac t ,  o r  as an ind i r ec t  
one, effected through t h e  consensual t r a n s f e r  (
of ownership, which, f o r  a l l  p rac t ica l  purposes 
i s  an academic d i s t inc t ion .  The contract  r u l e  
does not r e a l l y  operate f o r  the  s a l e s  of 
unascertained g o o d s  which cons t i tu te  the  l a rge r  
par t  of commercial sa les .  This i s  a s t rong
argument against  it .... Another argument against  
t he  contract  doctrine i s  t h a t  it may r a i s e  the  
i s s u e  of f a u l t  i n  any given case .... On the  
whole, the  theory of t r a n s f e r  of r i s k  upon the  
conclusion of contract  i s  a venerable dogma which 
has been developed and handed down t o  the  present 
days with l i t t l e  concern for pract ica l  consider- 
a t i o n s  ..., The passing of r i s k  upon delivery 
i s  the  modern solut ion,  It conforms with 
commercial views and prac t ices ;  it has been 
adopted by t he  most recent  nat ional  and in te r -  
na t iona l  codifications!'. 

Thus the  Uniform Laws on In te rna t iona l  Sales Act 1967 
provides by Ar t i c l e  97 of Schedule 1 that :  

"The r i s k  sha l l  pass t o  the  buyer when delivery 
of  the  goods i s  effected i n  accordance w i t h  the 
provisions o f  the  contract  and the  present Law." 

7,. Yie a r e  s a t i s f i e d  t ha t  t h e  reasons for t r a ~ s f e r ~ m ~  

incidence of r i s k  of accidental  l o s s  o r  des t ruct ion of 
spec i f i c  moveables do not necessar i ly  coincide with the. . 

reasons f o r  t r a n s f e r r i n g  ownership thereof ,  and we have 
concluded, t h a t  our examination o f  problems regarding 
p - a s s i n  of ownership need no* be controlled by r u l e s  
regarding, a l l oca t ion  of r i s k ,  



TIIANSFm OF CORPOREAL MOVEABLES AT COl!Di\llON LAW 

1. The Rights  Transfer red  

8; The term sproperty" i n  Scots  law, when c o r r e c t l y  used, 


A 


means dominiwn o r  l 1ownership". Thus stair' c o n t r a s t s  
(Idominionw o r  "property" with t h e  .personal  r i g h t  of obl ig-

n 

a t i o n ,  and ErskineL observes  : 
'[$e sovereign o r  primary real r i g h t  i s  that  of 
property;  which i s  t h e  r i g h t  of us ing  and d i s -
posing of a s u b j e c t  as our own, except i n  so far 
as we a r e  r e s t r a i n e d  by l a w  o r  paction.If 

However, a t r a n s f e r o r  of moveables a t  common l a w  d i d  n o t  
n e c e s s a r i l y  undertake %o inves t  t h e  t r a n s f e r e e  wi th  t h e  

r i g h t  of "property 'l. The t h r e e  p r i n c i p a l  s i t u a t i o n s  i n  
which a t r a n s f e r o r  i n t e n d s  t o  convey as extens ive  a r i g h t  
a s  he himself enjoys a r e  donation, s a l e  and exchange, A 

donor only obl iges  himself t o  do nothing i n c o n s i s t e n t  wi th  
h i s  grant ,  and does not  undertake t h a t  t h e  t r a n s f e r e n c e  s h a l l  
be e f f e c t u a l  and unchallengeable.  S t a i r  held 4 t h a t  i n  
s a l e , d e l i v e r y  and warrandice a g a i n s t  e v i c t i o n  were implied 
d u t i e s  of t h e  vendor, and t h e  buyer could demand no more 
t h a n  de l ivery  and warrandice.  It would not  n e c e s s a r i l y  

a v a i l  him t o  show t h a t  t h e  s e l l e r  was not owner, This 
r u l e  may have continued u n t i l  t h e  19th  century  t o  apply 
t o  s a l e  of corporeal  moveables a t  common law,' though i n  
case of h e r i t a g e  good t i t l e  had t o  be given. The 

' I n s t i t u t i o n s ,  I I .1 .pr .  

2 ~ n s t i t u t e11.1 . l .  

3 ~ e l lComm. i. p.689. 

4~.14.1.  

5~ranv. Martin (1865) 3 P. 851; but  s a l e  implied t r a n s f e r  
=he full extent  o f  t h e  vendor 's  r igh t , and  t r a n s f e r  
brought i n t o  opera t ion  t h e  r u l e s  both of presumptive and 
reputed ownership. Brown p r e a t i s e  on t h e  Sale  of Goods 
pp. 114-5) and B e l l  ( s a l e  pp. 94-5 and PrincipXes sr; 114-19)
seemingly considered that t h e  s e l l e r  of moveables warranted 
t i t l e .  - See now S a l e  ,of Goods Act 1893, S. 12. 

http:II.1.pr


o b l i g a t i o n  of warrandice could of course be var ied  by agree-
ment, I n  t h e  case  of exchange, each t r a n s f  e r o r  of a corporeal 
moveable i s  obl iged t o  t r a n s f e r  19 propertyJ' i n  t h e  sense of 
dominium, and should he f a i l  t o  do so,  a t r a n s f e r e e  i f  evicted 
can rec3ai.m recovery of what he had given i n  exchange and i s  
not  r e s t r i c t e d  t o  claiming damages. However, i n t h e  
i n t e r e s t s  of commerce, t h i s  r i g h t  is  a v a i l a b l e  only agains t  
t h e  o t h e r  p a r t y  t o  t h e  con t rac t  of exchange who f a i l e d  t o  
t r a n s f e r  good t i t l e l a n d  a g a i n s t  those t o  whom he has t rans-  
f e r r e d  t h e  t h i n g  g ra tu i tous ly .  The property may not  be 
reclaimed from -- t o  t h ebona f i d e  purchasers from t h e  par ty  
exchange. Though t r a d i t i o n  d i d  not always t r a n s f e r  owner-
s h i p  a t  common l a w ,  t h e  common l a w  has f o s t e r e d  recogni t ion  
of t h e  r i g h t  of "property '1, t'dominion" o r  tlownershipll - r a t h e r  
than  merely t h e  b e t t e r  r i g h t  t o  possess - i n  t h e  law of 

n 

corporea l  moveable property. A s  Bel l  expressed itL: 
"The proper ty  of moveables i s  ,.. presumed from 
possession;  and t h i s  possession, t h e  badge of 
such p roper ty ,  i s  conferred by t r a d i t i o n ,  
implying t h e  consent and a c t  of t h e  vendor t o  
confer  on t h e  vendee a t  once possession and the  
jus domini iOt1 

Lord Neaves expressed the  same thought succ inc t ly :  3 

uPossess ion  i n  moveables i s  like s a s i n e  i n  her i tage.  
It i s  t h e  badge of r e a l  r i g h t , "  

2. The Method of Transfer 
9s In normal s i t u a t i o n s  a r e a l  r i g h t  i s  acquired by i t s  
lawful  t r a n s f e r  f rom an author  by a method appropr ia t e  t o  
t r a n s f e r  r i g h t s  i n  corporeal  moveables. B e l l4 s t a t e s  

'stair 1.14.1; Erskine 111.3.13; Bankton 1.lg.l;and per
Lord F r a s e r  (L.O. ) i n  Widenme e r  v.' Burn Stewart  & Co. 

1967 S.C. 85 a t  pp.89-9TT---


' ~ o o r e  v. Gledden (1869) 7M. 1016 a t  p.1022. 

4 ~ r i n c i p l e sS. 1299 (4th.  ed., t h e  l a s t  prepared by t h e  
author  ) . 



s u c c i n c t l y  t h e  b a s i c  philosophy of the  common l a w  o f  Scotland 
r e g a r d i n g  t r a n s f e r  of corporea l  moveables by t r a d i t i o n  o r  
de l ive ry :  

"The d e r i v a t i v e  mode of acqu i r ing  property i s  T r a d i t i o n ,  
o r  Del iyery,  as t h e  modus fo l lowing on a l e g a l  
t i t u l u s  t r a n s f  erendi,  Lawyers d i s t i n g u i s h  i n  t r a n s -  
f erence, t h e  T i t u l u s  t r ans f  e rend i  d omini i ; and t h e  
Nodus t r a n s f e r e n d i  dominii: The former being t h e  
convent ional  w i l l  t o  c.onvey; t h e  l a t t e r ,  t h e  over t  
a c t  by which the  real. r i g h t  i s  t ransfer red . I1  

10. B e l l 2 a l s o  s t r e s s e s  t h e  importance of d i s t i n g u i s h i n g  i n  
Sco t s  l a w  between t h e  regimes of o b l i g a t i o n s  and property l a w :  

I1According t o  the  Roman jur isprudence,  which i n  t h i s  
m a t t e r  i s  followed i n  Scotland, t h e r e  a r e  i n  t h e  
t r ans fe rence  of t h e  property by s a l e ,  two d i s t i n c t  
pa r t s :  1. The c o n t r a c t  or agreement t o  t r a n s f e r ,  
r egu la ted  b  the  l a w  of o b l i g a t i o n s ;  and,.2.
T r a d i t i o n ,  gy which t h e  t r ans fe rence  i s  completed, which 
c o n s t i t u t e s  t h e  r i g h t  of property, and i n  i t s  e f f e c t s  i s  
r u l e d  by t h e  law of property.  In  t h e  language of t h e  
Roman l a w ,  t h e  con t rac t  i s  d i s t ingu i shed  as  t h e  t i t u l u s ,  
t h e  t r a d i t i o n  as  t h e  modus t r a n s f e r e n d i  domini iet i  

Though t h e  S a l e  o f  Goods Act 1893 has ,  as w i l l  be considered 
l a t e r ,  made d r a s t i c  changes i n  t h e  S c o t t i s h  l a w  of s a l e ,  t h e  
d i s t i n c t i o n  between t h e  sphere of c o n t r a c t  l a w  and proper ty  
law remains fundamental i n  o ther  l e g a l  r e l a t i o n s  under 
which corporea l  moveables a r e  t r a n s f e r r e d ,  and may even be 
r e l e v a n t  i n  such s i t u a t i o n s  a s  the  Sa le  of Goods Act 1893; 
so61(2), l e a v e s  t o  be r egu la ted  by t h e  common l a w  of 
Scotland, 

11, The Sco t s  1,aw concerning t r a d i t i o n  (wi th  t h e  two elements 

of causa o r  t i t u l u s  and modus,i.e. c o n t r a c t  and phys ica l  
t r a n s f e r  i n  implement thereof  ) i s  derived from Roman law, and 

" T i t u l u s  o r  l % i t l e l l  i n  t h i s  sense has a d i f f e r e n t  meaning 
f rom"* i t l ? "  i n  t h e  sense of t h e  r i g h t  t o  t h e  thing. 



t h i s  d e r i v a t i o n  i s  supported by a l l  the  i n n t i t u t i o n a l  
w r i t e r s '  and by o the r  au thors .  f o r  example, ~ r s k i n e , ~  
w r i t e s  o f  t r a d i t i o n :  

"Two t h i n g s  a r e  t h e r e f o r e  required ... F i r s t ,  The 
i n t e n t i o n  o r  consent of t h e  f o m e r  owner t o  
t r a n s f e r  it upon some j u s t  or proper t i t l e  of 
a l i ena t ion ,  as s a l e ,  g i f t ,  exchange, e t c :  
Secondly, The a c t u a l  de l ivery  of it,  i n  pursu- 
ance of t h a t  in t en t ion .  The f i r s t  is c a l l e d  
t h e  causa,  t h e  o ther  t h e  modus, t r ans f  e r e n d i  
dominiilr. 

3. The Dpotrine of l1Just Causeggor 'l<us,t i l t l e ' l  
I .  W ,  

12. Before d i s c u s s i n g  t h e  e f r e c t  of t r a d i t i o  t o  t r a n s f e r  
ownership i n  implement of a v a l i d  cont rac t ,  such as exchange 
o r  l o a n  f o r  consumption, which has  been concluded between the  
owner and t h e  a c q u i r e r ,  w e  deal  b r i e f l y  wi th  a r a t h e r  
s p e c i a l i s e d  aspec t  of t h e  law of t r a d i t i o .  This  aspect  i s  
r e l e v a n t  when f o r  some reason o r  other t h e  c o n t r a c t  i t s e l f  
i s  i n v a l i d  bu t  t h e r e  i s  no doubt t h a t  t h e  a c t u a l  handing 
over of t h e  t h i n g  was intended t o  t r a n s f e r  t h e  r i g h t  of 
ownership. The S c o t t i s h  common law r e g u l a t i n g  t r a n s f e r  of 
corporea l  moveables i s  accepted as having been derived from 
Roman l a ~  was inf luenced a t  a formative s t a g e  by Romanand 
Dutch l a w ,  and i n  those  systems3 t h e  i u s t a  causa  ( j u s t  cause) 
o r  i u s t u s  t i t u l u s  (just t i t l e )  upon which t r a d i t i o  followed 
c e r t a i n l y  d i d  not have t o  be a va l id  con t rac t ,  If an owner 
had intended t o  t r a n s f e r  ownership i n  h i s  co rporea l  moveable 
t o  a ' t r a n s f e r e e  who intended t o  rece ive  t h a t  r i g h t ,  and t rans-  
f e r red  t h e  t h i n g  by t r a d i t i o ,  then  ownership passed and the  
p a r t i e s '  antecedent  agreement ( i f  any) need n o t  i t s e l f  have 
been v a l i d ,  On t h i s  view of t h e  l a w  (known as " t h e  a b s t r a c t  
theorygt  of causa)  i n t e n t i o n  t o  t r a n s f e r  and t o  r e c e i v e  owner-

' ~ t a i r111.2.5; Erskine 11.1.18; Bankton 11.1.20; Be l l  
Comqntar&esi. p. 177. 

2sup. G.a l s o  Hme Lectures  I11 p.245. 

-'see i n  p a r t i c u l a r  J.E. Schol tens l1Justa Causa T r a d i t i o n i s  
-and Contrac ts  induced by FraudN (1957) 74 S.A.LeJ* 280. 
C f .  ~ m e r r n a nC i v i l  Code), A r t .  929 (tr.  F o r r e s t e r ,  

Goren and I lgen , )  




s h i p ,  coupled with t r a d i t i o ,  was what w a s  required,  and t h e  
antecedent  agreement might (as equa l ly  might o t h e r  a c t  ings  
of t h e  p a r t i e s )  provide c l e a r  evidence of t h a t  i n t e n t i o a  
even though i t s e l f  a n u l l i t y  i n  c o n t r a c t u a l  terms. One 
pa r ty  might .  have thought t h a t  he was r e c e i v i n g  a l o a n  f o r  
consumption (mutuum), t h e  o the r  have intended a g i f t ,  but  
s i n c e  t h e r e  w a s  mutual i n t e n t i o n  t o  g i v e  and r e c e i v e  
ownership, t h e  t r a d i t i o  was e f f e c t i v e .  S imi la r ly ,  i f  

one p a r t y  t r a n s f e r r e d  in tend ing  s a l e  and t h e  o the r  
rece ived  contemplating exchange, ownership passed. The 
o t h e r  theory  concerning t h e  n a t u r e  of causa (known as 

1
'Ithe c a u s a l  theoryCJr"),  accepted, e ,g9 i n  modern Dutch l a w  

is t o  t h e  e f f e c t  t h a t  be fo re  ownership w i l l  pass on 
t r a d i t i o  t h e  antecedent agreement must be i t s e l f  v a l i d :  
t h e  i n t e n t i o n  of t h e  p a r t i e s  t o  g ive  a n d  r e c e i v e  ownership 
is of no e f f e c t  i f  couched i n  a n  agreement which i s  itself 

13. ~ u c k l a n d *  s t a t e d  t h e  r e l a t i o n s h i p  between causa and 
t r a d i t i o  i n  Roman l a w  as follows: 

"There must be i u s t a  causa. This however was n o t  -

a reauirement i n d e ~ e ~ d e n t o f  it is t h ei n t e n t :  
mot i;e o r  evidenceL which accounts  f o r  t h e  i n t e n t .  
To desc r ibe  i u s t a  causa as t h e  primary no t ion ,  and 
as covering t h e  conception of i n t e n t  i s  t o  r e v e r s e  
t h e  order  of s ign i f i cance .  What w a s  m a t e r i a l  w a s  
i n t e n t :  t h e  causa was t h e  only evidence of it 
which was wanted or  indeed could o r d i n a r i l y  be 
had, Hence a p u t a t i v e  or  imaginary i u s t a  causa 
was enough. I f  t h e  p a r t i e s  thought  t h e  t h i n g  
was due on a s a l e  and s o  made t r a d i t i o ,  this was 
v a l i d :  ownership passed though t h e r e  was no s a l e  
and t h e  value could be recovered bycond ic t io  
i n d e b i t i .  

' ~ o g eR a a d ,  5 M a y  1950, N J  1951.1. 

'lextbook of Roman Law 3 r d  ed. by P. S t e i n  p.228. 



-- - 

T h i s ,  as w i l l  be apparent ,  d i f f e r s  g rea t ly  from one 
approach of English law,  which considers  t h a t  determinat ion 
whether property has passed depends upon t h e  law of c o n t r a c t  
(and so more c l o s e l y  resembles  t h e  causal theory of i u s t a  
causa) .  If t h e  c o n t r a c t  i s  void 1 no propertytr passes ,  
whi le  i f  i t  i s  voidable  t h e  owner's r i g h t  would r e v e s t  on 
r e p u d i a t i o n  without a c t u a l  r e t r a n s f e r  of the  t h i n g  by t h e  
t r a n s f e r e e  t o  t r a n s f e r o r .  We know of no express  dec i s ion  on 
t h e  a p p l i c a t i o n  of the  a b s t r a c t  theory of i u s t a  causa 
t r a d i t i o n i s  i n  Scots  l a w ,  ' b u t  i t s  recognit ion may be in fe r red .  2 

I n  t h e  last  e d i t i o n  o f  t h e  P r i n c i p l e s  ed i ted  by B e l l  himself 3, 
t h e  au thor  express ly  r e f e r s  t o  a passage i n  voet4  which d e a l s  
wi th  i u s t a  causa,  This Roman Dutch author has had consider-
a b l e  in f luence  on Scots  law,and t h e  passage r e f e r r e d  t o  has  
been considered q u i t e  r e c e n t l y  by a s t rong Appel la te  Divis ion 
i n  South Africa.  I n  t h e  l e a d i n g  case of Commissioner of 
Customs v. Randles ~ r o s *  t h e  Appel late  Divis ion,  recognis ing  
t h e  passing of ownership by t r a d i t i o ,  commented on t h e  

h he concept of fivoidlq c o n t r a c t s  was developed i n  t h e  English 

Common l a w  c o u r t s  and t h e  d o c t r i n e  o f  "voidabi l i tyl t  by t h e  

Courts  of Equity. Though as R. Brown T r e a t i s e  on t h e  Sa le  of 
Goods 2nd ed., p. 148 p o i n t s  out, thesetkenot  Smttish law termst1,they
have l a t t e r l y  been f r e e l y  used i n  Scotland - I t  void" correspond- 
i n g  t o  unull a b initio-d "voidablet' t o  " reducib le  o r  
capable of being annurredH - though t h e r e  a r e  s p e c i a l t i e s  
about "vo idab i l i ty*  i n  p a r t i c u l a r  which make exact t r a n s l a t i o n  
hazardous f o r  any non-English j u r i s d i c t i o n ,  e s p e c i a l l y  one 
derived from c i v i l i a n  p r i n c i p l e s  - see,e.g.,R. David 
Les Contra ts  en Droit  Anglais  p.180 -e t .  X .  

h
L	Prof .  W M Gordon Studies  i n  t h e  Transfer of Proper ty  by 
T r a d i t i o  p.216 s t a t e s  some of t h e  d i f f i c u l t i e s .  However, 
q u i t e  a p a r t  from t h e  ques t ion  of t h e f t  i n  Morri on v. 
Robertson 1908 S.C. 332, ~n en l o n  t o  t h e r e  had been no --+F 
t r a n s f e r  property t o  t h e  rogue who was i n  t h e  p o s i t i o n  of a 

bogus agent ( f a l s u s  r o c u r a t o r )  and not covered by t h e  

d o c t r i n e  of i u s t a  causa ra 1 i o n i s . 
-

- 'pr inciples  ( 4 t h  ed)  note  t o  S. 1299. 

%oet  -- l i b .  41, tit. 1 ,  s.35. a d  Pand. 

5 ~ 9 4 1A.D. 369; s e e  Schol tens  2. c i t .  supra f o r  f u r t h e r  
d iscuss ion;  a l s o  H. S i l b e r b e r g ,  T m a w  of Property ( 1975) ,  
p. 137 et m. 



passage i n  Voet referred t o  by Bel l  and concluded t h a t  by 

" i u s t a  causaIt o r  I1causa hab i l i s "  Voet merely meant t h a t  a 
legal t ransact ion preceding the  t r a d i t i o  may be evidence 
of an in ten t ion  t o  pass and acquire  owliership, There may 
be  d i r e c t  evidence of i n t e n t i o n  t o  pass and acquire owner-
s h i p ,  and i f  there is ,  t h e r e  i s  no need t o  r e l y  on a 
preceding transact ion t o  show t h a t  ownership has passed, 

14,. We note t h a t  i n  such S c o t t i s h  cases  as S tua r t  v. 
~ e n n e d ~ '- which involved n u l l i t y  because of dissensus -
and Cuthbertson v. ~oares' - which involved s t a tu to ry  
n u l l i t y  - there  was no suggest ion t h a t  the  t r ans fe ro r  
could have claimed del ivery  of t h e  property t r ans fe r r ed  
e i t h e r  from t h e  t rans fe ree  o r  from a t h i r d  party. 
Though t h e  cour ts  d i d  not expressly apply t h e  a b s t r a c t  
theory of i u s t a  causa t r a d i t i o n i s  (va l id  t r ans fe r  
desp i t e  putat ive cause) they possibly recognised it 

Moreover, i n  Scots  l a w ,  when property has 
been t rans fe r red  under a con t rac t  induced, e.g., by fraud, '  
the  t r ans fe ree ,  having taken a r e a l  r i g h t  by t r a d i t i o n ,  
can give good t i t l e  t o  an onerous acquirer  i n  good f a i t h  
u n t i l  the  or ig inal  owner reduces the  o r ig ina l  t r ansac t ion  
or  resc inds  and has h i s  t i t l e  j ud i c i a l l y  res tored.  4 

'(1885). 13 R.221: see a l s o  Wilson v. Marquis of 
Breadalbane (1859)21 D.957. 

3 ~ h i swas one of the main aspec t s  of t h e  doctr ine of 
i u s t a  causa t r a d i t i o n i s  i n  Roman Dutch law - though a t  
an ea r ly  period fraud cons t i tu ted  a v i t i u m  rea le .  
C.f. Bell Principles (4 th  e d .  ) note t o  ~ a r a n - 1 3 .  

4 ~ l o a gContract 2nd ed.  pp. 532-4; Walker C i v i l  Remedies 
p.49;  Gamage v. Charlesworth's T r .  1910 %.C. 25.1 
per Lord Johnston a t  pp. 267-8. 



15, Where t h e  provisions o f  t h e  Sale  of Goods Act 1893 
do not  apply t o  t r a n s f e r s  of corporea l  moveables,the a b s t r a c t  
theory  of i u s t a  causa t r a d i t i o n i s  may already be app l i cab le  
i n  Sco t s  law and could,  i n  any event ,  be p o t e n t i a l l y  use fu l .  
The s i t u a t i o n s  which a r e  s t i l l  governed by the  common l a w  may 
inc lude  not  only loan  f o r  consumption, exchange and donation, 
b u t  a l s o  t r a n s f e r s  of moveable property pursuant t o  a n  i n v a l i d  
c o n t r a c t  of s a l e .  I n  r e l a t i o n  t o  t h e s e  l a t t e r  t r a n s f e r s  t h e  
provis ions  of t h e  1893 Act r e l a t i n g  t o  passing of' property i n  
accordance wi th  t h e  i n t e n t i o n  of t h e  p a r t i e s  as  expressed i n  
t h e i r  c d r a c t  6r as presumd under section l 8  of t h e  Act) cannot 

apply s i n c e  t h e  con t rac t  i s  a n u l l i t y ,  but it may be (though 
t h e r e  is  no au thor i ty  on t h e  ~ o i n t )  t h a t  a c q u i s i t i o n  of 
property by t r a d i t i o  under t h e  common l a w  would not  thereby 
be excluded, If a t r a n s f  e r o r  c l e a r l y  intends t o  t r a n s f e r  h i s  
r i g h t  of ownership by t r a d i t i o n  and d e l i v e r s  t o  a t r a n s f e r e e  
who in tends  t o  accept ownership, the  r i g h t  would pass though 
t h e  antecedent  c o n t r a c t  which motivated t h e  de l ivery  might 
f o r  some reason have been a n u l l i t y ,  e.g. because of e r r o r  o r  
because of t h e  opera t ion  of any o the r  common l a w  or s t a t u t o r y  
ground of n u l l i t y .  The r u l e s  of property law would p r e v a i l  
over those  a p p l i c a b l e  i n  t h e  law of obl iga t ions .  The t r a n s f e r  
of ownership, though not  prevented by the  i n v a l i d i t y  of t h e  
antecedent  c o n t r a c t ,  would be suscep t ib le  t o  j u d i c i a l  r e d u c t i o n  
on any ground upon which a c o n t r a c t  can be reduced, e.g. f r a u d  or  
e r r o r ,  But u n t i l  such s t e p s  were taken t h e  property would 
remain i n  t h e  t r a n s f e r e e  and be capable of t r a n s f e r  t o  bona 
f i d t  subsequent acqu i re r s .  

'we note  t h a t  i n  English l a w ,  a t  l e a s t  i n  some cases ,  d e l i v e r y
may be e f f e c t i v e  t o  t r a n s f e r  a r e a l  r i g h t  d e s p i t e  mistake i n  
t h e  t r a n s a c t i o n  underlying d e l i v e r 8  e.g. g i f t  accepted as 
loan: Dewar v. Dewar C19751 1 W.L.R. 1532; Standfn v, 
Bowring t W 6 3  31 Ch,.282 esp. per Lindley L37-a t  p.290. 
.R t._tc$. H i l l  v, Wilson (1873) 8 Ch. App. 888, r1861-731 
All e . ~ ..Rep, 1 1 4 - m  Mel l i sh  L,J.a t  p.1 150, More-
over ,  when de l ivery  i s  g iven  i n  pursuance of an i l l e g a l  
c o n t r a c t ,  p roper ty  passes:Sin h v. . A l i  [l96O] A . C .  167. 
Dewar v. Dewar i s  c o n s i d e r d i t i c m y  by S.Xoberts (1975) 
~ M . R .700. We r e v e r t  t o  t h e  quest ion of  t h e  e f f e c t  of 
i l l e g a l i t y  upon t r a d i t i o  i n  paras. 54-6 i n f r a .  



16. It cannot be s a i d  t h a t  t h e  abs t r ac t  theory of i u s t a  
causa t r a d i t i o n i s  has been expressly recognised i n  Scots  
law, I t s  acceptance would, however, be e n t i r e l y  
consis tent  with the  sources from which our Law on t r a n s f e r  
of moveables i s  derived and recognit ion seems impl io i t  
i n  c e r t a i n  respects*  The principal  advantages of t h e  
doctr ine  a r e  (a) t h a t  it gives e f f ec t  t o  the  i n t e n t i o n  
of t h e  pa r t i e s  t o  t r a n s f e r  ownership and (b) t h a t  it 
pro tec t s  the  posi t ion of innocent t h i rd  p a r t i e s  who 
acquire  r i g h t s  i n  the  property before "reductionu o r  
annulment o f  the  t r a n s f e r .  I n  these r e spec t s  the  
doctr ine  i n  operation bears  a c lose  resemblance t o  t he  
present law r e l a t i n g  t o  t h e  t r ans fe r  of h e r i t a b l e  
property,  under which a conveyance, once r e g i s t e r e d ,  is 
e f f e c t i v e  t o  t r ans fe r  t i t l e  t o  the  t r ans fe ree  even though 
the  antecedent contract  f o r  the  s a l e  of  t h e  her i t age  was 

n u l l ,  On the  other hand,recognition of t h e  doc t r ine  
e n t a i l s  the  consequence t h a t  t h e  t rans fe ree ,  though 
ves ted  with ownership of t h e  property, will no t ,  because 
of the  nu l l i ty  o f  the antecedent con t rac t ,  have t h e  
benefit of any cont rac tua l  remedies i f  the  goods t o  which 
he has thus obtained ownership a r e  defect ive  o r  
disconform t o  contract ,  

27* We are provisionally of the  v%ew t h a t  i n  s i t u a t i o n s  t o  

which the property provisions of t h e  Sale  o f  Goods Act 15% 

do nnt apply there  might be advantages 3.n expressly.-

recognising a doctr ine of "Jgst t i t l e g (  i n  r e l a t i o n  t o  
corporeal moveables, t o  put beyond question the  pxoposit i on  
that delivery of  moveables with in ten t ion  t o  t r a n s f e r  
own ern hi^ the re in  by an owner and a c c e ~ t a n c eo f  t he  
~ o v e a b l e sby a  transferee intending t o  acquire  t h a t  r i g h t  
should be e f fec t ive  i n  l a w  t o  t r ans fe r  ownership,even 
though the  antecedent t r ansac t ion  which the  + m n ~ l f e r  
sought t o  im~lementwas n u l l  or putative. We should 
appreciate comment on t h i s  movis ional  view. 



4. S a l e  or  Exchnnge ? 


181 When a t  a very l a t e  s t a g e  it was decided t o  extend t h e  

S a l e  of Goods B i l l  t o  Scot land,  Professor  James Mackintosh 

expressed1 s t r o n g l y  h i s  view t h a t  it  would be unwise t o  attempt 

l e g i s l a t i v e  a s s i m i l a t i o n  of t h e  laws of s a l e  i n  Scotland t o  

those  of England, under pressure from c e r t a i n  i n t e r e s t s ,  unless  

o r  u n t i l  adequate  enquiry had been made and mature consider- 

a t i o n  had followed thereon, This wise counsel was 

disregarded,  and t h e r e  are numerous ins tances  i n  which lack  

of adequate enquiry and mature cons idera t ion  have crea ted  

d i f f i c u l t i e s  i n  applying t h e  provis ions of t h e  Sa le  of Goods 

Act 1 8 9 )  i n  S c o t s  l a w .  A t  one s t age  exchange w a s  included 
wi th  s a l e  i n  t h e  B i l l ,  but t h i s  was l a t e r  de le ted ,  Accord-
i n g l y ,  t h e  l a w  of exchange i n  Scotland cont inues t o  be 
regula ted  by the  common law - and c o n t r a c t s  o f  exchange can 
be of s u b s t a n t i a l  commercial i rnpor ta~ce .  The l a w  regarding 

t r a n s f e r  of " property" t h e r e f o r e  d i f f e r s  fundamentally 
between t h e  two types of t r ansac t ion ,  

19. It may consequently be highly r e l e v a n t  i n  Scots  l a w  t o  
determine whether t h e  b a s i c  c o n t r a c t  i s  s a l e  ox exchange, o r  
indeed poss ib ly  both,  Brown r i g h t l y  observes:  

"In Scot land t h e  d i s t i n c t i o n  between s a l e  and 

b a r t e r  i s  of g r e a t e r  importance than  i n  

England ...113 

If t h e  c o n t r a c t  is  of exchange, the possibly wider protec t ion  
f o r  an  a c q u i r e r  given by t h e  common law of Scotland w i l l  

apply i n  r e l a t i o n  t o  q u a l i t y  and t i t l e ,  Whether t h e  o r i g i n a l  
owner's o r  t h e  a c q u i r e r s s  c r e d i t o r s  w i l l  p r e v a i l  may depend on 
whether t r a d i t i o n  has taken place s o  as t o  t r a n s f e r  a r e a l  r i g h t .  

'5 Mackintosh The Roman Law of  S a l e  ( 1 s t  ed. 1892) Preface. 

2e,g. Widenmeyer v. Burn Stewart  & CO 1967 S.C.85. 

k.Brown, T r e a t i s e  on t h e  Sale  of Goods a t  p. 41 ; see  also Gow, -The 
Mercantile and I n d u s t r i a l  Law of Scotland a t  p.87. 



20.0 I n  Engl ish  law t h e r e  i s  seemingly no u n i t a r y  concept 
r ega rd ing  mode of t r a n s f e r  of moveables. It seems c l e a r  
t h a t  u n l e s s  t h e r e  is e i t h e r  deed or d e c l a r a t i o n  of t r u s t ,  
de l ive ry  i s  e s s e n t i a l  f o r  donation. ~ s l s b u r ~ 'a s s e r t s  
tha* "The property i n  c h a t t e l s  may be t r a n s f e r r e d  by a 
c o n t r a c t  of exchange ...'l. However Chalmexe s t a t e s  t h e  
p o s i t i o n  more cau t ious ly  3 : 

"[Alpart  from s t a t u t e ,  however, it seems t h a t  t h e  
r u l e s  of l a w  r e l a t i n g  t o  s a l e s  apply i n  genera l  t o  
c o n t r a c t s  of b a r t e r  o r  exchange; but  t h e  ques t ion  
has  been by no means worked out ." 

Presumably i n  English l a w  t h e  m i t i g a t i o n  of t h e  caveat  
emptor r u l e  introduced by t h e  1893 Act f o r  s a l e  would no t  
apply t o  ba r t e r ,  where t h e  common law a p p l i e s .  On t h e  
o the r  hand, u n t i l  s e c t i o n  4 of t h e  Act had been repea led ,  
t h e  o b s t a c l e s  t o  proving s a l e  i n  t r a n s a c t i o n s  worth more 
than E10 no t  in f requen t ly  r e s u l t e d  i n  cons t ru ing  c o n t r a c t s  
t o  be o t h e r  t h a n  s a l e ,  Thus Professor  P.S.Atiyah, 

w r i t i n g  of c o n t r a c t s  'Iwhere goods on t h e  one hand a r e  
exchanged f o r  goods p lus  money on t h e  o t h e r , "  observes:  4 

"One view i s  t h a t  t h e  answer depends upon whether 
t h e  money or  the  goods are t he  s u b s t a n t i a l  
consid r a t i o n ,  The dec i s ion  i n  Robinson v. 
Graves! lays down an  e l a s t i c  t e s t  o f  t h i s  n a t u r e  
f o r  d i s t i n g u i s h i n g  c o n t r a c t s  of s a l e  from c o n t r a c t s  
f o r  s k i l l  and l a b o u r ,  and now t h a t  t h e  r e p e a l  of 
s e c t i o n  4 has removed a n a t u r a l  b i a s  a g a i n s t  
c o n t r a c t s  of s a l e ,  a similar approach may wel l  
be j u s t i f i e d  here." 

' c ross ley  Vaines on Personal  Property ( 5 t h  ed)  p. 305 
-et seq. 

* ~ a l s b u r ~ ,Laws of England Vol. 29 p. 397 ( 3 r d .  ed. 1960). 

3 ~ h a l m e r s ,  Sa le  of Goods 17 th  ed at pp.79-80. 

4~ S Atiyah,  Sale of Goods p. 5 ( 5 t h  ed. 1975). 



21. I n  s h o r t ,  d i f f i c u l t i e s  of proof under %he Sta tu te  of 
Frauds and Sale of Goods Act 1893 have i n  the  past 
influenced Fnglish lawyers against the iden t i f i ca t ion  
of a contract a s  s a l e ,  while if there is no 
d i f f i cu l ty  as t o  p r o o f ,  the  greater protection against  

defects given t o  a purchaser under the  Sale of Goods 
Act than t o  a t ransferee by barter  has a t t r ac ted  

judges t o w a r d s  construing a transaction a s  sa le .  
However, there  i s  a dearth of au thor i ty  regarding bar te r  
i n  English law, though i n  recent years "trading in ,  l' 
especially of motor vehicles,  has become a fami l ia r  trans- 
action,  Atiyah considers tha t  there i s  a s a l e  of the  
vehicle of l e s s  value traded In as part consideration i f  
the  par t ies  f i x  a  notional price for it which is s e t  off 
against  the  pr ice  of the  new car, In  Dawson v.  Dutiield 2 
the  court construed a s  sa l e  a transaction wherein the  

p la in t i f f  s o l d  two  l o r r i e s  fo r  E4'5,  of which E250 was t o  be 
paid i n  cash, and two other l o r r i e s  were t o  be given in part 
exchange provided tha t  they were delivered within a month. 
Consequently the  p la in t i f f  I S remedy upon the  defendant s 
f a i l u r e  t o  delivery the l a t t e r  was an ac t ion  f o r  the  balance 
of price and not an ac t ion  i n  detinus (i.e. f o r  a t o r t  i n  
respect of property). It would seem tha t  when a money 
equivalent o r  element i s  present i n  the  consideration given 
f o r  goods, the  %endency of English law w i l l  be t o  construe 
t h e  contract a s  s a l e  rather than barter.  The l a w  as  t o  barter  
has not been developed, and where possible English lawyers 
endeavour t o  take t h e i r  stance on the famil iar  ground of sale ,  

I Atiyah, su r a  pp. 5-6; cf .,however, F1 nn v.  Mackin [l9741 
I .R. lO1 -F+w ere  the Irish c o u r t  took a+kf f e r e n t  view,  

*[1936] 2 A l l  E.R. 232. 



22. A t  common law i n  Scotland, s ince t ransfer  o f  r e a l  r i g h t s  
w a s  regulated by the same basic  principles,  it was seldom of 

Aimportance t o  dist inguish between s a l e  and exchange, R. Brown 
notes7 o f  the  older l a w  t ha t  

fl[w]here some a r t i c l e  was given i n  addit ion t o  
money, o r  where i n  an exchange of a r t i c l e s  the 
balance of  value was adjusted by a money payment, 
the  added a r t i c l e  o r  money wp2in  o l d  times cal led 
''to boot" or " t o  t he  bargain 

The tendency was seemingly t o  t r e a t  such t ransact ions  -i n  

dubio as sa les  W e s s  the pa r t i e s  h a d  c l ea r ly  intended 
exchange, sa l e  being the more usual type of transaction. 
It i s  arguable that since t h e  rules concerning passing -

of ownership under t h e  Sale of Goods Act 1 8 9 3 , ~a re  
exceptions t o  t h e  general law of property in Saotland, 
t h e  presumption should operate now i n  favour of exchange, 
Alternat ively,  though the reasons against  construing a 
tra.nsaction a s  both sale and exchange a r e  formidable i n  
a system such as French law, they a r e  by no means s o  
cogent i n  the predicament i n  which Scots law stands a t  
present. The law of  exchange harmonises with the  r e s t  of 

the  common law and has not,  s o  f a r  as we a r e  aware, been 

c r i t i c i s e d  except possibly i n  r e l a t i o n  t o  r i s k  - which 
has been discussed already, The common law p o s s i b l y  imposed 
higher standards of  quality than d i d  t h e  Sale o f  G o ~ d sAct. If 
mere agreement were t o  be considered su f f i c i en t  t o  t r a n s f e r  
property i n  cases of exchange, i t  would perhaps be l o g i c a l  
for the  sake of consistency t o  apply  a l i k e  r u l e  t o  cases 
of mutuum (loan o f  moveables f o r  consumption) and o f  
donation, t o  which the common l a w  regarding t r a d i t i o n  

' ~ r e a t i s eon t h e  S a l e  ,of Goods,  p. 41 n.5. 

i n  Fair i e v .  In l i s  (1669)  Mor. 14231; and M0rison.v. 

~ o r r e s t e ' m )Mor.%36. l lBoa t l l  o r  l l b u ' i t " i m 

rmplaes the maklng up of equali ty of exchange, 

3 ~ ediscuss the rules  applicable t o  s a l e  i n f r a  para. 32 -et seq. 



a p p l i e s  a t  present .  Of course ,  because of t h e  well-recognised 
presumption a g a i n s t  donat ion,  more cogent evidence of a con-
cluded agreement o r  a f ixed  i n t e n t i o n  would probably be 
requ i red  i n  t h e  case  of donat ion than i n  cases  of s a l e ,  
exchange, o r  l o a n  f o r  consumption, Under present l a w  a 
g r a t u i t o u s  o b l i g a t i o n  can be proved, i n  t h e  absence of t h e  
d e b t o r ' s  admission on record ,  only by h i s  w r i t  o r  oath.  
Even if, i n  l a w ,  property i n  a g i f t  could pass  by d e c l a r a t i o n  
of w i l l ,  a c t u a l  handing over of t h e  a r t i c l e  would c l e a r l y  be 
an important adminicle of evidence of t h e  ex i s t ence  of an 
agreement or  i n t e n t i o n  t o  donate. It would no t ,  however, 
b e  a necessary cond i t ion  o f  i t s  establishment. Where t h e  
agreement was s a t i s f a c t o r i l y  es tabl i shed  without proof of 
handing over, ownership ( i f  t h e  l a w  regarding t r a n s f e r  of 
property i n  g i f t s  were a l t e r e d )  would pass  t o  t h e  donee and 
t r a d i t i o n  would not  be requi red .  1 

5. Transact ions i n  t h e  Form of Securi ty  

23, Lord Watson, who was l a r g e l y  respons ib le  f o r  t h e  
i n c l u s i o n  of Scotland i n  t h e  Sa le  of Goods Act 1893, pressed 
n o t  only f o r  t h e  doc t r ine  of passing of property by c o n t r a c t  
i n  s a l e ,  but  a l s o  f o r  t h e  i n c l u s i o n  of 9.61 (4) ,  which express ly  
excludes from t h e  opera t ion  of t h e  Act "any t r a n s a c t i o n  i n  
t h e  form of a con t rac t  of s a l e  which is  intended t o  opera te  
by way o f . ,  . s e c u r i t y u .  This subsect ion i s  of importance, 
s i n c e  wi th  t h e  i n t r o d u c t i o n  of t h e  r u l e  t h a t  property i n  
s a l e  might pass without  d e l i v e r y  it would otherwise have 
been possible,  by r e s o r t  t o  t r a n s a c t i o n s  i n  t h e  form of sales, 
t o  circumvent the  r u l e  t h a t  a s e c u r i t y  over moveables may 

h his i s  the a t t i t u d e  towardspassing of property on 

donat ion adopted i n  +he Report  an GS f ts of  t h e  Quebec 

C i v i l  Code Revision Cbmmission (Repor t  X X X L X i  1975) ; 

see  A r t .  1 and commentary, and in t roduct ion ,  pp. 3,  5 ,  




no t  genera l ly  be c o n s t i t u t e d  without t r a n s f e r  of possession 
of them, The provis ion w a s  intended t o  c o r r e c t  t h e  confusion 
which had r e s u l t e d  from t h e  a l t e r a t i o n  of t h e  common l a w  by 

t h e  Mercant i le  Amendment (Scot land)  Act 1856 as construed i n  
McBain v ,  Wallace, 1 Benjamin's S a l e  of comments:~ o o d s ~  

"Since any t r a n s a c t i o n  coming wi th in  t h e s e  terms 
w i l l  almost c e r t a i n l y  be caught by t h e  B i l l s  of  
Sale  Act of 1882, i t  i s  no t  s u r p r i s i n g  that 
t h e r e  i s  no English dec i s ion  about t h e  meaning 
o r  e f f e c t  o f t h e  s e c t i o n  .... In  Scot land,  
however, t h e  s e c t i o n  i s  of r e a l  s i g n i f i c a n c e ,  
s i n c e  it i s  only under t h e  Sa le  of Goods Act 
1893 t h a t  t h e r e  can be a t r a n s f e r  of $he ownership 
of goods without de l ive ry ,  It i s  t h e r e f o r e  
v i t a l  f o r  an as s ignee  of goods who has not  
been aiven ~ o s s e s s i o n  t o  show t h a t  t h e r e  has 
been a germhe s a l e ,  governed by t h e  Act and 
not  a t r a n s a c t i o n  caught by s e c t i o n  61(4j  which 
would be i n e f f e c t i v e  k d e r -  Sco t s  common l a w . "  

24. We a r e  c u r r e n t l y ,  i n  a s e p a r a t e  b u t  r e l a t e d  s tudy ,  
cons ide r ing  t h e  l a w  r e l a t i n g  t o  s e c u r i t i e s  over moveables, 
and t h e  impl ica t ions  f o r ,  and t h e  e f f e c t  upon, s e c u r i t y  
t r a n s a c t i o n s  of s,61 ( 4 )  w i l l  be  examined by u s  i n  d e t a i l  
i n  t h e  context  of thet exercfise. For present  purposes 
we conf ine  ourselves t o  a b r i e f  cons idera t ion  of the  

problems t o  which t h i s  s u b s e c t i o n  g i v e s  r i s e  i n  r e l a t i o n  
t o  t h e  t r a n s f e r  of property on s a l e ,  D r  J J Gow, who 
a n a l y s e s  t h e  a u t h o r i t i e s  c r i t i c a l l y  i n  The Mercant i le  
and I n d u s t r i a l  Law of  Scotland, observes3: 

A 

' ( 1881)  8 R .  (H.L.) 106. See d i s c u s s i o n i n B r o w n  

T r e a t i s e  on Sale pp.414-5, and para,  34, Infra. . 


'1974 ed .  para. 58. 

3ppb 94-97. Gow d i f f e r s  on a t  l e a s t  t w o  poin ts  
from Gloa & Henderson I n t r o d u c t i o n  t o  t h e  Law of 
Scot land. f 7 t h  ed. pp. 173-4). 



"Each case must tu rn  on i t s  own f a c t s ,  but 
probably i f  the  buyer obtains possession 
the  trar lsact ion w i l l  stand as  a s a l e  fox 
the re  i s  no contravention of 'the doctr ine 
t h a t  a secur i ty  cannot be created r e t en t a  

ossessione,  The ad jec t ion  of a pactum 
$e retrovendendo i s  qu i t e  c o ~ s i s t e n t  with 
a genuine saleoff' 

The main d i f f i c u l t i e s  a r i s e  when possession has not been 
t rans fe r red ,  I n  the  leading case of Sco t t i sh  Transit 
Trust v ,  Sco t t i sh  Land Cul t iva tors  1 Lord Russel l  
observed2: 

"There i s  no doubt that i n  each case the  
quest ion between genuine o r  pure  s a l e  on 
t h e  one hand and secur i ty  on the other  hand 
depends on the  circumstances surrounding each 
pa r t i cu l a r  t ransact ion,"  

9 


and he quoted with a p p r o v a l  a dictum of Lord Moncreiff i n.. 
Robertson 

"This i s  i n  e f f ec t  a s t a tu to ry  declara t ion 
t h a t  a pledge of or  secur i ty  over moveables 
cannot be created merely by completion of 
what professes t o  be a contract  of s a l e ,  
I f  the  t ransac t ion  i s  t r u l y  a sale, t he  
property w i l l  p a s s  without delivery, But 
t h e  form of the contract  i s  not conclusive. 
The r e a l i t y  of the  t ransac t ion  must be 
inquired i n t o  , 

25. There i s  a t  Least one important ambiguity i n  the  
s t a tu to ry  provision. Sect ion 61 ( 4 )  excludes from the  
app l ica t ion  of t he  Act "any t r ansac t ion  i n  the  form of 
a contract  o f  s a l e  which i s  intended t o  operate by way 
of secur i ty t t .  I n  Gavinq s T r .  v. ~ r a s e r ~the  L o r d  
Ordinary, Lord Sands,pointed out5 t ha t  t h e  phrase 



"intended t o  opera te  by way o f "  could mean e i t h e r  
Itintended t o  have t h e  l e g a l  e f f e c t "  o f ,  o r  though f a l l i n g  
s h o r t  of t h a t ,  "intended t o  have t h e  p r a c t i c a l  e f f e c t '  o f ,  
He prefer red  t h e  l a t t e r  and wider meaningJ but  Lord 
Pres iden t  Clyde disagreed. GOW' ventures  t o  doubt 
whether t h e  Lord P r e s i d e n t ' s  cons t ruc t ion  i s  t h e  more 
appropr ia te , s ince  i n  f a c t  p a r t i e s  u s u a l l y  use t h e  form 
of s a l e  i n  t h e  hope that t h e  c o u r t s  w i l l  s o  cons t rue  
t h e i r  agreement. The poin t  is of some importance and 
might be c l a r i f i e d  i n  any f u t u r e  amendment of t h e  Act, 

26. We i n v i t e  comment on whether c l a r i f i o a t i o n  of t h e  p rec i se  
meaning and e f f e c t  of s,61(4J i s  des i rable ,  and whether 
d i f f i c u l t i e s  have Deen encountered i n  p r a c t i c e  i n  i t s  

i n t e r p r e t a t i o n  and operat ion.  

6,  Common Law Powers o f  Sale 

27. The va r ious  common l a w  powers of  s a l e  by one who 
i s  not  owner - e.g. t h e  r i g h t s  of a neaotiorum g e s t ~ r ,  
agent o f  n e c e s s i t y ,  pledgee,  holder  of a r i g h t  of 
hypothec, o r  poinding c r e d i t o r  need not  be discussed 
i n  d e t a i l .  Though it seems reasonable t h a t  those  
exe rc i s ing  t h e s e  powers should not  themselves acquire 
any higher r i g h t  than  t h e  owner, f o r  reasons which we 

d iscuss  i n  an accompanying Memorandum i n  t h e  context  
of s a l e  a f t e r  poinding, we consider  t h a t  bona f i d e  a --
purchaser f o r  value a t  a j u d i c i a l  s a l e  - a t  l e a s t  i f  

i t  i s  publ ic ly  adver t i sed  - should acqu i re  a c l e a r  

' ~ tpp. 686-7. 


2 ~ h el!!ercantiZe and I n d u s t r i a l  Law of Scotland ,, p. 96. 




- - 

s t a t u t o r y  r i g h t  of ownership, and t h a t  t h e  deprived owner's 

remedy should be a g a i n s t  t h e  person who was a t  f a u l t  i n  

caus ing  t h e  goods t o  be disposed of by j u d i c i a l  s a l e .  1 


We i w i t e  comment. 


C, TRANSFER OF uPROPERTY1' AND "TITLE1' UNDER STATUTE 

1. General 

28 .  It seems reasonable t o  regard the  e f f e c t  of t h e  
e x e r c i s e  of s t a t u t o r y  powers of d i s p o s a l  by t r u s t e e s  i n  
bankruptcy and l i q u i d a t o r s  or  r ece ive r s  of companies' 
property as properly r e s t r i c t e d  t o  t r a n s f e r r i n g  r i g h t s  which 

t h e  bankrupt o r  t h e  company could have conferred.* The same 
p r i n c i p l e  would seem t o  apply t o  d isposa l  by an unpaid 
s e l l e r  of a b u y e r ' s  goods under t h e  Sale  of Goods Act 1893, sec- 
t i o n s  jgand48(2). We do not intend t o  cons ider  t h e s e  powers 
separa te ly ,  but would t a k e  account of comments on d i f f i c u l t i e s  
encountered i n  connection with s t a t u t o r y  pcvers of t r a n s f e r .  
We consider  i n  some d e t a i l  s t a t u t o r y  powers of d i sposa l  of 
l o s t  property and uncol lected goods i n  a n  accompanying 
Memorandum. Other s t a t u t o r y  powers of d i s p o s a l  a r e  
conferred by t h e  Merchant Shipping Act 1894 ss.' 497-8; t h e  

Innkeepers Act 1878 S. 1 ;  and by the  Consumer C r e j i t  Act 
1974 ss. 120(7)(a) -121 ( t o  replace  t h e  Pawnbrokers Act 1872 

S. 19).  Though t h e  s t a t u t o r y  language could be in te rp re ted  
t o  mean t h a t  a n  onerous acqui rer  would become owner k i t h  
c l e a r  s t a t u t o r y  t i t l e ,  t h e s e  B r i t i s h  o r  United Kingdom 
s t a t u t e s  have been i n t e r p r e t e d  i n  England a t  l e a s t  as 
subordinated t o  t h e  nemo --dat  quod -non habet r u l e .  Thus 

I !o!emorandum no. 27: Corporeal moveables: P r o t e c t i o n  of t he  
onerous Bona i i d e  acquir 'er of a~a ther ' i sp loper ty ;  

a l s o  Hopkinson v. Na i e r  1953 S.C. 139 i n  which t h e  F i r s t  

Divis ion  reserved +opinion as t o  t h e  e f f e c t  purchase
h e l r  o r  

by onerous t h i r d  p a r t i e s  a t  a j u d i c i a l  s a l e ,  


2 ~ e es t a t u t o r y  powers of d isposa l  l i s t e d  i n  Walker P r inc ip les  
of S c o t t i s h  P t i v a t e  Law (2nd. ed , )  p. 1614. 

3e.g. under t h e  Burgh Pol ice  (soot land)  Act 1892; see 
l!!emorandum no. 29: Corporeal moveables : Lost and abandoned 
property.  



-- 

though t h e  Pawnbrokers Act 7872 s.19 (as amended by t h e  

Pawnbrokers A c t  1960) provides t h a t  a pawnbroker who 

purchases at auct ion  a pledge pawned t o  him " s h a l l  be 

d e e m e d  t h e  absolu te  ownerM of t h e  pledge purchased, 
it has been held i n  England t h a t  ..he a c q u i r e s  no r i g h t  

i n  competi t ion with - an owner who had let the a r t i c l e  on 
h i r e .  Discussing s t a t u t o r y  yowers o f  sale i n  English 
l a w  Crassf ey Vaines comments :2 

"In  t h e  f i r s t  place it i s  q u i t e  c l e a r  t h a t  %lie. 
r u l e  -nemo -.dat  p reva i l s  i n  t h e  absence of over-
r i d i n g  provls lons ,  and t h e  s t a t u t o r y  powers only 
va l i da t e  t h e  aimmediate t r a n s a c t i o n  and do n o t  
g ive  t o  t h e  bona f i d e  purchaser  a good t i t l e  as 
aga ins t  t h e  hole world;: oft h t i ~ ~ m o s t  t h e  Acts 
l i s t e d  aboveq rnirely d i v e s t  t h e  property ( i f  any)
in, the person apparent ly en t i t l ed  t o  possess ion  
had not  t h e  oause of s a l e  arisen.I1 

.... 

29. Whereas t h e  t rend  i n  many contemporary systems and t o  

some e x t e n t  t h a t  of t h e  common l a w  o f  Scot land i s  t o  

f o s t e r  t h e  a c q u i s i t i o n  of t h e  r i g h t  o f  ownership by 

bona f i d e  onerous a c q u i r e r s 9  t h e  pol icy  of t h e  l a w  o f  
I 

England i n  respec t  of co rporea l  moveables i s ,  f o r  
h i s t o r i c  reasons, t o  p ro tec t  a hierarchy of b e t t e r  
r i g h t s  t o  possession, This i s  r e f l e c t e d  in ,  f o r  example, 

t h e  Consumer Credi t  Act 1974, Schedule 4 ,  paragraph 22 

( r e s t a t i n g  with v a r i a t i o n s  t h e  Hire-Purchase Act, 1.964 
ss. 27-9). This l e g i s l a t i o n  provides t h a t  t h e  
d i s p o s i t i o n  of a motor v e h i c l e  by a debtor  i n  a h i re-

purchase t r a n s a c t i o n  . to  a  p r i v a t e  purchaser 
usha l l  have e f f e c t  as i f  t h e  c r e d i t o r 4 s  t i t l e  t o  
t h e  veh ic le  has been vested i n  t h e  debtor  immedi- 
a t e l y  before t h a t  d i s p o s i t i o n ;  

'~urronsv. Barnes (7900) 52 L.P. 721. 

3 ~ t  199-200; 1878pp. they inc lude  t h e  Innkeepers Act 

and t h e  Pawnbrokers A c t  1872, 




I n  s h o r t ,  t he  purchaser does not acquire c l e a r  s t a t u t o r y  
t i t l e  bu t  only such t i t l e  as t h e  c red i to r  had. The 

Unsol ic i ted  Goods and Serv ices  Act 1975 s a l  ( l  ), provides 
t h a t  i n  c e r t a i n  circumstances 

a person who ... r e c e i v e s  unsol ic i ted  goods, 
may as between himself and the  sender,  use ,  

dea l  with o r  dispose of them a s  i f '  they were 

an uncondit ional  g i f t  t o  him, and any r i g h t 

of t h e  sender ... s h a l l  be e x - b i n g ~ i s h e d . ~ ~  

30. Again, t h e  Eighteenth Report' o f  the  Law Reform Committee 
(Oonversion and Detinue) recommended1 t h a t  t h e  Disposal of 
Uncollected Goods Act 1952 should be replaced by provis ions  
whereby t h e  purchaser of uncol lected goods so ld  by s t a t u t o r y  
a u t h o r i t y  would acqu i re  a good t i t l e  aga ins t  t h e  b a i l o r  -
but  not  c l e a r  s t a t u t o r y  t i t l e  as would be t h e  case  i n  Erq l i sh  
law i n  t h e  case  of s a l e  i n  market overt (Sa le  of Goods Act 
1893, s .22),or seemingly as proposed i n  t h e  major recommendation 
of t h e  Twelfth Report of t h e  Law Reform Committee on Transfer  
of T i t l e  t o  Chat te l s .  The reason fo r  g iv ing  only d e i e a s i b l e  
s t a t u t o r y  t i t l e  i n  t h e  examples c i t e d  is  presumably t h a t  t h e  
goods may have been s t o l e n  o r  disposed of without t h e  a u t h o r i t y  
of t h e  t r u e  "owner o r  person having a b e t t e r  r i g h t  t o  possess- 
i o n  than  t h e  t r a n s f e r o r  whose r i g h t  is  extinguished. More-
over ,  the s t a t u t o r y  t i t l e  may be conferred without such 
requirements of p u b l i c i t y  as  a r e  c h a r a c t e r i s t i c  of publ ic  
s a l e  o r  auction,- '  though even publ ic  auc t ion  may n o t  give 

'Crnnd. 4774 (1 971); Recommendation 17 (paras .  103 -9). 
This  r e s u l t  would even fo l low disposal  under d i r e c t i o n  
of the court .  

2~mnd2958 (1966)  paras. 32-33. The recommendation seems 
t o  have concentrated on the issue of s t o l e n  proper ty ,  
bu t  could be contrued t o  recommend a general  remedy f o r  
cu r ing  de fec t s  i n  t i t l e  t o  goods. 

3e.g. Consumer Credi t  Act ?$74 s.121 (c f .  Pawnbrokers Act 
1872 s.19) and Sch. 4, para. 22. 



clear  t i t l e .  Most  of t h e  u n s a t i s f a c t o r y  r e s u l t s  of 

p e r p e t u a t i n g  uncer ta in ty  regardi,ng t i t l e  t o  goods would 

be el iminated by adopting p o l i c i e s  discussed i n  two ' 


accompanying Memoranda f o r  p r o t e c t i n g  good f a i t h  acqu i s i -  

t i o n  of owuership of ano the rqs property and d i spoaa l  of 
A 

l o s t  and abandoned property! Nevertheless ,  whatever genera l  

s o l u t i o n s  may be adopted, we a r e  concerned a t  t h e  p r o l i f e r a t i o n  
of s t a t u t o r y  t i t l e s  t o  moveables which cont inue  i n d e f i n i t e l y  i n  
limbo unt i l  p resc r ip t ion  has r u n ,  and we are n o t  convinced t h a t  
(excgpt  possib.ly is c e r t a i n  c a s e s  of s t o l e n  property when a  
v i t i w n  r e a l e  a t t a c h e s )  t h e  s t a t u t o r y  pol icy descr ibed i s  
d e s i r a b l e  i n  t h e  context of Sco t s  law. The approach of English 
common l a w  may be d i f f e r e n t  from t h a t  of t h e  S c o t t i s h  common 
law, but we no te  with i n t e r e s t  Denning L 3's observat ion  i n  
curtis  v.  ~alonejr': 

"This is y e t  another  i n s t a n c e  of a con tes t  between 
t h e  common-law rule, t h a t  no man can give a b e t t e r  
t i t l e  than  he has got  and t h e  s t a t u t o r y  except ions  
i n  favour of innocent purchasers.  I do not  t h i n k  
t h a t  we ought. t o  vvhittle down the  p ro tec t ion  which 
Parliament has g i v e n t o  innocent purchasers. I n  
a commercial community it is very important t h a t  
t h e i r  t i t l e  should be p ro tec ted ,  'l 

31'.We suggest  f o r  ., cons ide ra t ion  t h a t  where 8 s t a t u t e  a u t h o r i s e s  
lawful disposa l  of ad a c q u i s i t i o n  o f  goods by s t a t u t o r y  
procedure, t h e  bona f i d e  onerous a c q u i r e r  should (except  

poss ib ly  where uitium r e a l e  of t h e f t  a t t a c h e s )  ta-ke 

c l e a r  s t a t u t o r z  t i t l e ,  r a t h e r  .than a def e a s i b l e  right. 

I n  t h e  case  of p r o ~ e r t jover a c e r t a i n  va lue- , .acqu, i s i t ion  

of an unc@llengeable r i g h t  of pr ,operty m i ~ h t  be made 

c o n d i t i o n a l  on public n o t i f i c a t i o n  and t h e  l a p s e  of a 


s h o r t  time f o r  adverse claims t o  hp lodged. P r o t e c t i o n  

might be r e s t r i c t e d  f u r t h e r  t o  bona--f i d e  onerous 

a c q u i s i t i o n  a t  pub1. i~  auct ion .  


'~emoranda nos. 27 arfd 29'. 

*[1951 J 1 K.B. 736 a t  p. 745. 



2. S a l e  of Goc~ds 
(a) The developnent of Scots  Law 


320 By f a r  t h e  most d i f f i c u l t  and important 

problems r e l ~ t i n g  t o  t h e  t r a n s f e r  of upropertyr  o r  
N t i t l e 8 t  a r i s e  i n  t h e  context  of s a l e  of goods. 
Though t h e s e  problems a r e  considered i n  t h e  context  
of s t a t u t e  l a w ,  t h e  Sale  of Goods Act 1893, sec t ion  61 (2),  


preserves  t h e  provisions of t h e  common law of Scotland 

"save i n  so  f a r  as they  a r e  incons i s t en t  

w i t h  t h e  express provis ions  of t h i s  Act." 


Therefore,  D r  Gow argues 1: 

"The t a s k  of the  Scots  c o u r t s  i s  ... t o  

b r i n g  t h e  s t a t u t o r y  provis ions  i n t o  

harmony with t h e  ... common law as deve-

loped t o  meet t h e  needs of t h e  c ~ m r n u n i t y , ~  

There a r e  possibly no provis ions of t h e  Act which c r e a t e  
g r e a t e r  d i f f i c u l t y  i n  achieving  t h a t  r e s u l t  than those 
concerned wi th  o r  " t i t l e  ". In  our examination 
of t h e s e  problems we have derived most a s s i s t a n c e  from 
B e l l ' s  Commentaries, M8P,Brown on -Sale ,  R+Brown's Trea t i se  
on t h e  S a l e  of Goods and Gowl s The Mercantile and . I n d u s p i a l  

Law of Scot land,as  well  as t h e  standard works on t h e  
Engl ish  l a w  - notably Benjamin, Chalmera and Ati~ahas 
we l l  as t h e  a r t i c l e 3  in  learned  journals  which i n  recent  
y e a r s  have r a i s e d  cont rovers ies  regarding  the  cons t ruc t ion  
of s e c t i o n s  of the  Sale of Goods Act r e l a t i n g  t o  t i t l e  
and property. Among t h e  most he lp fu l  comparative 
m a t e r i a l s  which we have consul ted a r e  t h e  Danish work 
t r a n s l a t e d  i n t o  English as The R i g h t  Property ( 2  vols. O.U.P. 

1939 and 1953) by-.V. Kruse:. Le Transfer t  d e  l a  
8P r o p r i e t e  dans l a  Vente d lObje t s  Nobiliexs Corporels en 

Dro i t  compar6 by M Naelbroeck, 1961, (with sumnary i n  

m g l i s h )  ; and The Law of Property by H, S i lberberg ,  1975. 

1.The Mercant i le  and I n d u s t r i a l  Law of scot iand P*76. 



33 The S c o t t i s h  common law on s a l e  w a s  a u n i t a r y  system 
comprehending h e r i t a g e  and corporea l  and incorporea l  moveables. 
S a l e  was an aspect  of t h e  law of c o o t r a c t  only. To t r a n s f e r  
a property r i g h t  t h e  mode of conveyance appropr ia t e  t o  t h e  
sub jec t  matter  had t o  be used - as is s t i l l ,  f o r  example, 
t h e  case i.n t r a n s f e r s  of h e r i t a g e  i n  implement o f  a c o n t r a c t  
of: s a l e .  A t  common l a w  t r a n s f e r  o f  a  r e a l  r i g h t  i n  moveables 
requi red  t r a d i t i o n  o r  d e l i v e r y .  I n  t h i s  r e s p e c t  Sco t s  law 
followed one branch of European thought which i s  r e t a i n e d  
by modern systems such as those  of  t h e  Netherlands and 
erm man^.' On t h e  o the r  hand t h e  n a t u r a l  l a w  school  of 
jurists thought t h a t  'property" of s p e c i f i c  moveables should 
pass  by consent without d e l i v e r y  if t h e  p a r t i e s  so  intended -
s o  t h a t  t h e  r i s k  would p a s s  t o  t h e  buyer and he would have 
power o f  d isposa l .  I n s t a n t  e f f e c t  would be given t o  t h e  
f a c t  of agreement, T h i s  is t h e  s o l u t i o n  of A r t i c l e  1583 
o f  the  French C i v i l  Code - which, however, r e f e r s  only t o  
I 8  ownership" between the  p a r t i e s  t o  t h e  c o n t r a c t  of s a l e  and 
does not a f f e c t  t h i r d  p a r t i e s  without n o t i c e .  The d o c t r i n e  
of conferring; a r e a l G  r i g h t s  without d e l i v e r y  does n o t  opera te  -
s u b j e c t  t o  c e r t a i n  q u a l i f i c a t i o n s ,  e.g. where r e g i s t r a t i o n  is  
poss ib le  - t o  t h e  c r e a t i o n  of r e a l  r i g h t s  i n  s e c u r i t y .  
Moreover, the  d o c t r i n e  t h a t  possession has t h e  e f f e c t  of 
t i t l e  makes d e l i v e r y  a  f a c t o r  of fundamental importance. 
The s o  ca l l ed  "ownership' governed by A r t i c l e  1583 i s  
consequently a  precar ious  r i g h t  u n t i l  d e l i v e r y  t a k e s  p lace ,  
and c e r t a i n l y  does not correspond t o  t h e  meaning of 
"ownership i n  t h e  normal sense.  It i s  s i g n i f i c a n t  t h a t ,  
though Napoleon imposed h i s  C i v i l  Code on t h e  Netherlands 
and i t  was i n  l a r g e  measure r e t a ined  a f t e r  h i s  overthrow, 

'laelbrocck %. -c i t .  s t u d i e s  the  s o l u t i o n s  of t h e  l e g a l  
systems of the o r i g i n a l  s i x  EEC coun t r i e s  on t h i s  m a t t e r ,  



t h e  Netherlands C i v i l  Code o f  1838 res to red  t h e  requirement 
of t r a d i t i o  f o r  t r a n s f e r  o f  r e a l  r i g h t s  i n  corporealmoveables .  
Moreover, t h e  d r a f t  r e v i s i o n  of the  Netherlands C i v i l  Code 

Article r&$.2.5, preserves t h i s  general  r u l e ,  w i t h  spec ia l  pro- 
v i s i o n s  f o r  cases  where the  t r a n s f e r o r  or  t r a n s f e r e e  has 
t o  remain i n  phys ica l  possession on l i m i t e d  t i t l e .  The 
draf t s - of t h e  r e v i s i o n  poin ts  out t h a t  t h e  French approach 
is  c o n t r o v e r s i a l  even i n  France and Belgium, and quotes f r o m  
a l ead ing  Belgian au thor i ty1  - which can be f r e e l y  
t r a n s l a t e d  as: 

!'The pass ing  o f  ownership -by cont rac t  should be 
d iscarded.  It does not make sense,  c r e a t e s  a 
n e s t  of problems and most modern l e g i s l a t i o n  has 
wise ly  no t  borrowed the  doct r ine  f r o m  t h e  French 
C i v i l  Code." 

De Page p o i n t s  out  t h t  t h e r e  is something absurd i n  t h e  
i d e a  t h a t  a buyer should be deemed "owneru from t h e  time 
of c o n t r a c t ,  but  only owner quoad r i s k s  - f o r  h i s t o r i c a l  
reasons  which a r e  no longer  r e l evan t  and a r e  indeed i n  
modern cond i t ions  inappropr ia te .  He concludes t h a t  a 
buyer should become owner w i t h  regard t o  t h e  s e l l e r  when 
he becomes owner wi th  regard t o  t h i r d  p a r t i e s  - t hus  
r e s t o r i n g  t h e  ordinary manifestat ion o f  ownership i n  
co rporea l  moveables. The Belgian 's  a n a l y s i s  would 

have commended i t s e l f  t o  many eminent S c o t t i s h  judges o f  
t h e  19th  century ,  and, as h a s  been pointed ou t ,  t h e  most 
modern B r i t i s h  l e g i s l a t i o n  on property and r i s k ,  t h e  . 

Uniform Laws on I n t e r n a t i o n a l  Sa les  Act 1967 by 

Schedule 1, A r t .  97 l i n k s  r i s k  t o  del ivery,  not  t o  
c o n t r a c t .  

'H de Page W a i t ;  de Droi t  C i v i l  Belge V1 p.86. 



1 

34. The Mercant i le  Law Amendment (Scot land)  Act 1856 
d id  no t  a f f e c t  the  passing of property i n  goods, bu t  made 
p rov i s ion  f o r  confe r r ing  p r i o r i t i e s  upon buyers and sub- 
purchasers  i n  c e r t a i n  circumstances. It was provided by 

s e c t i o n  1 t h a t  goods  sold but not  y e t  de l ivered  should not  
be t8 a t t achab le t8  by c r e d i t o r s  of t h e  s e l l e r ;  and by sec-
t i o n  2 %hat  a s e l l e r  should not  be e n t i t l e d  t o  use 

a g e n e r a l  r i g h t  of r e t e n t i o n  a g a i n s t  a buyer s o  as t o  
a f f e c t  t h e  i n t e r e s t s  of a subpurchaser. However, t h e  
second p rov i s ion  was so l o o s e l y  d r a f t e d  iri r e l a t i o n  t o  t h e  
common law as t o  f a i l  i n  i t s  probable purpose i n  t h e  
circumstances of W a e r  v .  Harveys, which was a d e c i s i o n  of 
t h e  Whole Court regarding t h e  meaning of "arrestmentl1 and 
~~in-t.imation'~1. cons t ru ing  t h e s e  express ions  The e f f e c t  o f  

according t o  t h e  common law r e s u l t e d  i n  t h e  r i g h t  of a 

subpurchaser,  who had paid f o r  t h e  goods, being de fea ted  
a s  a r e s u l t  of t h e  bankruptcy of t h e  first purchaser  who 
owed a genera l  balance t o  the s e l l e r .  However, t h e  1856 Act, 
which was intended t o  remedy some o f  t h e  inconveniences of 
t h e  common l a w  r u l e s  regarding t h e  i n t e r e s t s  o f  c r e d i t o r s  i n  
t h e  proper ty  s o l d ,  without impinging on t h e  g e n e r a l  law 
a f f e c t i n g  d e l i v e r y  and i ts  consequences, was invoked by t h e  
House of 3iords2 i n  the  context  of a t t sa l e t l ,  t h e  motive of 
which was t o  secure  advances made, thus according t o  Brown 
c r e a t i n g  complication and uncer t a in ty  regarding  d e l i v e r y  ,in 
t h e  context  of s e c u r i t y a 3  Since,  as has been d i scussed ,  

2 . ~ c ~ a i n  Wallaoe(l88l) 8R.  (H.L.) 106;cf- (1881) 8 R4360v .  

i n  t h e  COW-session. 


'~ rown T r e a t i s e  Preface p.xx. and p.415: "The d i s t u r b i n g  
element i n  ucB'ainf S Case was t h a t  t h e  grounds of  judgment
suggested t h a t  i t  was not necessary t o  look t o  t h e  whole 
t r a n s a c t i o n  t o  a s c e r t a i n  whether i t  was i n  i t s  essence 
a s e c u r i t y ,  and t h a t  i t  was s u f f i c i e n t  i f  a form of a 
s a l e  was adopted." 



i t  i s  n o t  necessary i n  modern condi t ions  t o  l i n k  r i s k  w i t h  
ownership, and the  confe r r ing  of p r i o r i t y  r i g h t s  over  the  
s e l l e r ' s  c r e d i t o r s  upon c e r t a i n  buyers and subpurchasers 
can be achieved (and was achieved by the 1856 Act) without  
invoking a no t iona l  "passing of propertyt ' ,  the  j u s t i f i c a t i o n  
f o r  ex tens ion  t o  Scotland of t h e  "property1' - and c e r t a i n  
o t h e r  p rov i s ions  - of t h e  Sa le  of Goods B i l l  1892 is n o t  
se l f -  ev ident .  

35. 	 I n  1892 James ~ a c k i n t o s h '  warned: 
"The a p p l i c a t i o n  t o  Scot land of a B i l l  based 
e x c l u s i v e l y  on Engl ish  c a s e  l a w  w i t h  a few 
saving  c lauses  i n t e r j e c t e d  would be productive 
of more confusion than  advantage. If the  
l e g i s l a t i v e  d e s i r e  of t h e  mercant i le  community 
f o r  an a s s i m i l a t i o n  of the  l a w  of s a l e  i n  the  
t w o  c o u n t r i e s  is  t o  be g iven  e f f e c t  t o  i n  a 
s a t i s f a c t o r y  manner, it is  e s s e n t i a l  t h a t  t h e r e  
should be adequate enquiry and mature consider- 
a t i o n  before  a conso l ida t ing  s t a t u t e  is  passed," 

This was n o t  t o  be. There was never  even considered t h e  
p o s s i b i l i t y  of c r e a t i n g  a new law of s a l e  f o r  t h e  United 
Kingdom a f t e r  a comparative eva lua t ion  of  s o l u t i o n s  of 
Sco t s  and English l a w ,  nor  was adequate time given f o r  
cons ider ing  the f u l l  impl ica t ions  o f  extending (wit  h 

modif ica t ions)  t h e  English S a l e  of Goods B i l l  t o  
cotl land.^ Lord Pres ident  Inglis,who had opposed t h e  

concept of t r a n s f e r  of r e a l  r i g h t s  by agreement without 
t r a d i t i o ,  d i ed  i n  1891. I n  t h e  same year Lord Watson, 
a Lord of Appeal i n  Ordinary, seemingly organised and 
u l t i m a t e l y  pressed through the  po l i cy  o f  a s s i m i l a t i n g  

'3. Mackintosh The Roman Law o f  S a l e  (1s t  ed 

*'The prefaces  t o  Chalmers, Sa le  of Goods ( 1 s t  ed) and 
R. Brown1S T r e a t i s e  and contemporary cont r ibut ions  t o  

t h e  Jur idical .  Review give  an  o u t l i n e  - through t h e  

eyes of those  p r i n c i p a l l y  a s s o c i a t e d  w i t h  the  

d r a f t i n g  and extension of t h e  B i l l .  




t h e  l a w  of Scotland t o  t h a t  o f  England as far  as t r a n s f e r  
of proper ty  r i g h t s  i n  s a l e  of goods was concerned. A s4 

Richard Brown wrote a t  t h e  time: I 

"The primary d i f f i c u l t y  i n  adapt ing  t h e  b i l l  

t o  Scotland meets us  a t  the  very  threshold  ... 

'When t h e r e  is  an uncondi t ional  con t rac t  f o r  
t h e  s a l e  o f  s p e c i f i c  goods, i n  a d e l i v e r a b l e  
s t a t e ,  the property i n  t h e  goods passes  t o  
t h e  buyer when t h e  c o n t r a c t  is  made, and i t  
i s  immaterial whether t h e  t ime o f  payment
o r  t h e  time o f  d e l i v e r y ,  o r  both, be postponed.'  
?h i s  i s  c l e a r l y  a t  var iance  w i t h  t h e  p r i n c i p l e  
of Roman and ~ b o t t i s h  l a w ,  ' Z a d i t i o n i b u s  
dominia rerum non nud i s  p a c  t1s t r a n s f e r u n t u r l  . 
Our habi t  i n  Scot land has been t o  view the  
d i s t i n c t i o n  wi th  s a t i s f a c t i o n .  We have been 
t o l d  by t h e  heads of our Court t h a t  ' t h e  
expediency o f  t h e  r u l e  der ived  f r o m  Rome 
cannot be disputed,  and that our system is  
'simple1, and the  o t h e r  l i n e x t r i c a b l e l .  O u r  
S c o t t i s h  doc t r ine  is spoken of as lwholesomel, 
wh i l e  t h e  English r u l e  i s  termed a ' l a b y r i n t h 1 ,  
and a 'mass o f  re f inements  f r o m  which we a r e  
f o r t u n a t e l y  saved' .  It may t h e r e f o r e  shock 
some l e g a l  p re jud ices  t o  f i n d  t h a t  Lord \Vatson 
proposes t o  a s s i m i l a t e  by y i e l d i n g  the  S c o t t i s h  
p r i n c i p l e .  

36, Lord Watson w a s  s u c c e s s f u l  i n  extending t o  Sco t s  l a w  
t h e  English r u l e s  r ega rd ing  pass ing  of vpropertyll  i n  speci-  

f i c  goods* It may be expedient t o  s t r e s s  t h a t  d e s p i t e  t h e  
extens ion  t o  Scotland o f  t h e  Engl ish  doc t r ine  regarding  
pass ing  of property i n  s p e c i f i c  moveables by agreement, 
no at tempt  was made t o  impose on Sco t s  law English t o r t  
d o c t r i n e s  of conversion,which provide t h e  context  f o r  most 
d i s p u t e s  i n  Ehgland rega rd ing  who has t h e  b e t t e r  r i g h t  t o  
possess ion  o f  goods.2 I n  Scotland t h e  common l a w  i s  
r e t a i n e d  t o  t h e  e f f e c t  t h a t  a person who d e a l s  bona f i d e  

'Assimilation o f  the Law 3 Jur. Rev. 

'see genera l ly  Twelfth Report of t h e  Law Reform Committee 
(Transfer  of T i t l e  t o  c h a t t e l s )  Cmd. 2958(1966),and in particular
I n  ram v. L i t t l e  C1961 1 1 Q.B.31 and Newtons o f  Wenibles Ltd 
h i a & ~ 6 ' 5 ]1 Q.B.560; Worcester Works Finance 
v. Cooden Engineering Co. [ 1 9 7 2 ~1 Q.B.210. 



w i t h  a n o t h e r ' s  goods i s  bound only  by the  ob l iga t ion  o f  
r e s t i t u t i o n  while  he is a c t u a l l y  i n  possession,and 
p o s s i b l y  by t h a t  o f  recompense i f  he has made a p r o f i t  
when d ispos ing  of them. He i s  not l i a b l e  f o r  damages 

i n  t h e  absence of f a u l t .  I n  Engl i sh  l a w  w i l f u l  (though 

innocent )  dea l ing  wi th  t h e  goods of another  grounds 
l i a b i l i t y  f o r  damages i n  t o r t .  Af te r  the Sale  of Goods 

B i l l  had been enacted w i t h  S c o t t i s h  provis ions formulated 
w i t h  h i s  cooperat ion,  R. Brown wrote': 

" In  t h e  case of a s a l e  of s p e c i f i c  moveables 
t h e  p r i n c i p l e s  of the l a w  of Scotland ... 

have been e n t i r e l y  subverted by the  

impor ta t ion  i n t o  Scotland o f  t h e  ,English 

p r i n c i p l e  of,- the property being passed by 

t h e  c o n t r a c t  of s a l e  without n e c e s s a r i l y  

wa i t ing  f o r  de l ive ry ,  but t h e  old l a w  of 

Scotland s t i l l  holds i n  regard  t o  o t h e r  

kinds of property,  and i n  regard  t o  any 

o the r  con t rac t  than  sa le . "  


I n  t h e  same Preface he a l s o  wrote2 : 
"('l?) as l e s she term ownership i s  used 

ambiguous than t h e  Bnglish term 'genera l  

p roper ty ' .  The l a t t e r  phrase,  though 

now imported i n t o  Scotland by t h e  Act of 

1893 (Sect .  62(1) ) ,  i t s e l f  r e q u i r e s  

d e f i n i t i o n ,  which i n  i t s  t u n  cavl only be 

suppl ied  by reference  t o  t h e  English common 

law. I n  England t h e  t g e n e r a l t  or  t a b s o l u t e '  

p roper ty  i n  goods means ownership ,..".' 


37. Though *he Sa le  of Goods Act 1893 uses i n  various contexts  

t h e  terms I1property!.', " t i t l e f '  an& "ownex", of these  t e r m  

only "propertyI1 i s  defined,  and t h a t  exc lus ive ly  i n  terms 
% 

of English law.' While i t  would seen  s u r p r i s i n g  i n  the  

T r e a t i s e ,  Preface  p.xix. 

.xii. 

3The term "general propertyt1 i n  s.62 was used t o  
exclude, f r o m  t h e  a p p l i c a t i o n  of the tproper ty  


rov i s ions  of t h e  Act, c e r t a i n  subordinate  r igh%s  ' 


? r e f e r r e d  t o  somewhat confusingly as s p e c i a l  propertyl1 

i n  Engl i sh  law) which a r e  not recognised i n  Scots  law. 

Hayman v. McLintock 1907 S.C.936. 




circumstances t h a t  S c o t t i s h  c o l l a b o r a t o r s  i n  t h e  ex tens ion  
of t h e  Sale  of Goods B i l l  t o  Scotland should d e l i b e r a t e l y  

have l e f t  s o  important a mat ter  as t h e  meaning of t lp roper tyu  
t o  be worked out by Sco t s  lawyers - inc luding  country 

p r a c t i t i o n e r s  - by r e f e r e n c e  t o  pre-1894 English d e c i s i o n s ,  
Brown himself seems t o  accept  t h i s  i n t e r p r e t a t i o n ,  which 

we venture t o  doubt. The extension of t h e  B i l l  t o  Scot land 
was pressed on w i t h  undue has te  and too l i t t l e  d e l i b e r a t i o n ,  
and even English lawyers d i f f e r  as t o  t h e  i n t e r p r e t a t i o n  o f  

t h e  "property p rov i s ions*  of t h e  Act. It seems t o  us 

h ighly  d e s i r a b l e  t h a t  doubts  and ambigui t ies  should e v e n t u a l l y  

be resolved by amendment o r  replacement o f  t h e  Sa le  of Goods 

Act 1893 - a t  l e a s t  i n  s o  f a r  as t h e s e  provis ions  a r e  concerned. 

( b )  	The Background t o  t he  English Law Regarding
Passing of  Property 

fl 

38. The English law regarding  corporea l  moveables i s  
seemingly not so  much concerned wi th  ownership a s  such - i n  
t h e  	sense of $roperty"'- o r  14 dominim" - as wi th  r e l a t i v e  t i t l e .  

It .has been a s s e r t e d  t h a t  t h e  no t ion  of r e l a t i v e  t i t l e  i s  
fundamental i n  English l a w  and i s  t h e  main key t o  understanding 

t h e  property provis ions  of t h e  Sale  of Goods Actt So far1 

a s  English l a w  i s  concerned * Bat tersby  and Pres ton  s t a te ' : 
!'The fundamental r u l e  of t h e  Eng l i sh  law of p roper ty  
a f f e c t i n g  t i t l e  i s  nemo d a t  quod non habet.  Its 
e f f e c t  is  t h a t ,  a l though a t r a n s f e r  may comply w i t h  
the  l e g a l  f o r m a l i t i e s  required f o r  t h e  t r a n s f e r  of 
the i n t e r e s t  i n  ques t ion ,  it may y e t  f a i l  t o  t a k e  
e f f e c t  because t h e  t r a n s f e r o r  has no t i t l e  t o  
t r a n s f e r .  It i s  e q u a l l y  poss ib le ,  however, t h a t  
the  t r a n s f e r o r  may have a t i t l e ,  but one whlch i s  
l e s s  than  pe r fec t .  This fol lows from t h e  
elementary propos i t ion  of o u r  l a w  t h a t  t i t l e  t o  
tangib le  property ... i s  r e l a t i v e  .... This 

and 

"Ownerv1 (1972) 35 M.L.R. 268, a t  p.269. 


' G  Battersby and A D P res ton  ItPropertytt,  ~ ~ ' C i t l e ~ ~  



n o t i o n  of r e l a t i v e  t i t l e  permeates our  law, and i s  
one of t h e  key concep ts  in  t h e  law of p r o p e r t y  ... . 
Given such a concept ,  t h e  phrase  'owner o f  p r o p e r t y t  
assumes s i g n i f i c a n c e  on ly  i n  r e l a t i o n  t o  a p a r t i c u l a r  
i s s u e  w i t h  a p a r t i c u l a r  person." 

By 
11. owner" E n g l i s h  l a w  seems t o  mean t h e  pe r son  w i t h  t h e  b e s t  

r i g h t  t o  d i s p o s e  of  t h e  proper ty" .  I n  r a r e  cases, 
e.g. purchase  i n  good f a i t h  and f o r  va lue  i n  market o v e r t ,  

c l e a r  s t a t u t o r y  t i t l e  may be acqui red .  

39. Benjamin 's  Sa le  'o f  ~ o o d s '  pu t s  i n  p r o p o r t i o n  t h e  

contemporary p o s i t i o n  from an Eng l i sh  l e g a l  v iewpoint  of 

t h e  r e l a t l o n s h i p  between "proper tyu ,  possess ion  and 
r i s k :  

"A c o n t r a c t  of s a l e  o f  goods contemplates  t r a n s f e r  
of t h e  g e n e r a l  p r o p e r t y  i n  t h e  goods s o l d  from 
t h e  s e l l e r  t o  t h e  buyer. The ques t i on  whether  
and a t  what time th5  p r o p e r t y  passes  t o  t h e  
buyer is i n  t h e o r y  depende~ . t  upon t h e  i n t e n t i o n  
of t h e  p a r t i e s  .... The p rope r ty  i n  t h e  goods 
is t o  be d i s t i n g u i s h e d  from t h e  possess ion,  o f  
them. The p rope r ty  i n  t h e  goods may be t r a n s f e r r e d  
t o  t h e  buyer  be fo re  o r  a f t e r  t h e  goods have been 
d e l i v e r e d  t o  him o r  t o  h i s  agen t ,  o r  it may be 
t r a n s f e r r e d  a t  t h e  time of d e l i v e r y .  In commercial 
p r a c t i c e ,  however, t h e  l o c a t i o n  o f - t h e  ownership 
of  t h e  goods is  i n  i t s e l f  of  minor importance 
compared w i t h  the  l o c a t i o n  of t h e  r i s k  and the 
t r a n s f e r  of ownership of l e s s  s i g n i f i c a n c e  t h a n  
t h e  d e l i v e r y  of t h e  goods o r  o f  t h e  documents of 
t i t l e  t o  t h e  goods. The approach o f  t h e  modern 
commercial codes i s  t h e r e f o r e  t o  d ivo rce  q u e s t i o n s  
of r i s k  f rom t h e  pas s ing  of p roper ty .  But t h e  
pas s ing  of p r o p e r t y  has  a number of e f f e c t s  i n  
E n g l i s h  l a w ,  a l t hough  some of t h e s e  may be  
nega t ived  where t h e r e  has been no d e l i v e r y  o f  
p o s s e s s i o n  '1 

40. The s u b o r d i n a t e  bpor tance  of t h e  d o c t r i n e  of  pa s s ing  

of p r o p e r t y  by agreement i s  f u r t h e r  put  i n  p e r s p e c t i v e  i n  
E n g l i s h  l a w  by ~ i ~ l o c k  L. J. ( a s  he then  was) who 
observed2 t h a t  

'1974 ed. paras .  291-2. 



I 

" i n  modern times very l i t t l e  i s  needed 

t o  g i v e  r i s e  t o  the  inference  t h a t  t h e  

p roper ty  i n  s p e c i f i c  goods i s  t o  pass  

on ly  on d e l i v e r y  o r  payment." 


It is a l s o  r e l e v a n t  t o  observe t h a t  i n  modern t imes m o s t  
commercial c o n t r a c t s  f o r  goods a r e  not f o r  s p e c i f i c  goods, 
and t h a t  t h e  i s s u e s  which s o  concerned Lord Watson i n  t h e  
e a r l y  1890s a r e  poss ib ly  not o f  t h e  same s i g n i f i c a n c e  i n  
property t r a n s f e r  t r ansac t ions  today. 

41. I n  a n  a r t i c l e  r e f e r r e d  t o  by Benjamin , 
Professor  F H Lawson t r a c e s  t h e  very d i f f e r e n t  approach of 

English l a w  t o  t h e  e f f e c t s  of s a l e  on pass ing  of proper ty  
from t h a t  of l e g a l  systems der ived  from Roman law, He 

observes1 : 

1fThus mglLsh law reached i t s  present  
s t a t e  by t h e  hard way of t r i a l  and e r r o r .  
A s  I have a l ready suggested,  what seems t o  
have been i n  the  mind of t h e  l e g i s l a t u r e  was 
a n o t i o  n t h a t  t h i r d  p a r t i e s  should not  be 

adverse ly  a f f e c t e d  by anything agreed on by 

t h e  p a r t i e s  -- o f 
i n t e r  s e  i n  t h e  con t rac t  s a l e  
o r  i n  t h e  manner of ca r ry ing  it out ,  unless  
t h e y  had n o t i c e  of i t  .,.. DJn t h e  common 
law t h e  treatment of t h e  con t rac t  o f  s a l e  as 
pass ing  t h e  property in '  goods preceded i n  
t ime t h e  r ecogn i t ion  of i t s  o b l i g a t o r y  e f f e c t ,  
deb t  and de t inue  being i n  o r i g i n  p r o p r i e t a r y  
r a t h e r  t h a n  con t rac tua l  remedies; hence t h e  
d i f f i c u l t y  has been t o  s e e  t h a t  l a t e r  
developments have l i m i t e d  t h e  e f f e c t s  of t h e  
pass ing  of property t o  t h e  r e l a t i o n s  between 
pa r t i e s . l t2  

If we understand him c o r r e c t l y  it would seem t h a t ,  whereas 

i n  systems der ived  from t h e  Roman law t h e  emphasis was on 
the  l a w  of ob l iga t ions ,  i n  English law t h e  proper ty  

e f f e c t  of s a l e  o r i g i n a l l y  took precedence and a f f e c t e d  t h i r d  

p a r t i e s , b u t  was l a t e r  mi t iga ted  i n  t h e i r  favour.  This may 

'The Pass ing  of Property and R i s k  i n  S a l e  of Goods -

A Comparative Study". (1949) 65 L.Q.R. 352 a t  p.356. 


2 ~ t  361.
p.  



i n  p a r t  expla in  why t h e  provis ions  of the  Sale of Goods Act 
1893, which were mainly concerned t o  formulate the  Ehgl ish  
comnon law, l eave  s o  cons iderable  a legacy of unsolved, and 

poss ib ly  from a Scots lawyer ' s  viewpoint almost inso lub le ,  
problems. Professor  Lawson' S a r t i c l e  makes c l e a r  t h e  
d i s t i n c t i o n  between the  French and t h e  k g l i s h  approaches, 

I n  French l a w  A r t i c l e  1583 of t h e  C i v i l  Code provides t h a t  
as soon as t h e r e  i s  agreement on t h e  object  and t h e  p r i c e  
l1t h e  s a l e  i s  complete between t h e  p a r t i e s  and t h e  proper ty  
passes  t o  t h e  buyer, as aga ins t  t h e  s e l l e r W , e v e n  though 

d e l i v e r y  has not  yet  been made. However, t h i s  is  
balanced by A r t i c l e  2279 which p r o t e c t s  comprehensively 

t h e  t i t l e  of --bona f i d e  a c q u i r e r s  from a par ty in  possession. 
Engl i sh  l a w ,  on t h e  o t h e r  hand, whi le  recognising t h a t  
proper ty  i n  s p e c i f i c  goods may pass by agreement, admits 

only a number of except ions t o  t h e  nemo d a t  quod non 
habet r u l e ,  and t h e r e f o r e  g ives  l e s s  pro tec t ion  t o  a t h i r d  

par ty .  Lawson th inks  t h a t  though t h e  drafts-  of t h e  

Sale  o f  Goods Act had i n  mind t h e  p r a c t i c a l  l i m i t a t i o n s  

on the  d o c t r i n e  of passing of proper ty  i n t e r  p a r t e s  by 
agreement a s  cont ras ted  w i t h  the  conferr ing of t i t l e  & -
e.g. t h e  e f f e c t s  of bankruptcy, of t h e  s e l l e r ' s  l i e n  and o f  

s a l e  by a s e l l e r  i n  possession t o  a bona f i d e  second 
purchaser - t h e s e  cons idera t ions  are not developed i n  t h e  

s e c t i o n s  dea l ing  with t h e  passing of property and r i s k .  
They seem t o  be hinted a t  i n  t h c: l i t t l e  remarked heading 

"Transfer of Property as between S e l l e r  and Buyer" and 

before  t h e  next group of s e c t i o n s  headed 
I1Transfer  of 

~ i t l e " . '  But t h e s e  h i n t s ,  he observss,  a r e  not followed 

up i n  t h e  a c t u a l  s e c t i o n s  which speak of I1p roper ty"  

generalI.fr and t h e  "passing of t i t l e  by a person who is no t  

t h e  ownerN. He concludes tha t2 :  

' ss .  16-20; ss. 21-26. Same English authors consider  t h a t  
t4propertyfland I t t i t l e "  i n  t h e  s e c t i o n  he2:dings i n d i c a t e  a 
c o n t r a s t  of meaning: o t h e r s  t h a t  they mean t h e  same, but 
r e g u l a t e  t h e  l e g a l  r e l a t i o n s h i p . f r o m  d i f fe ren t  viewpoints. 

*(1949) 65 L.Q.R. 3 5 2  a t  p. 360. 



"It i s  therefore  very  d i f f i c u l t  t o  conceive 

of any p r a c t i c a l  consequence as flowing from 

t h e  t r a n s f e r  of proper ty  as between s e l l e r  

and buyer o ther  t h a a  t h e  passing of r i s k ,  

w i t h  i ts  coro l l a ry ,  t h e  r i g h t  of t h e  buyer 

t o  r ece ive  any b e n e f i t s  accru ing  a f t e r  the  

completed sa le .  


(,c) 	 Pass ing  of Property and T i t l e  

under t h e  Sale of Goods Act 1893 


42. Transfer  of llproperty" is  e f f e c t e d  both i n  normal and 
abnormal s i t u a t i o n s  - t h e  former when t h e  s e l l e r  in t ends  t o  
t r a n s f e r  h i s  p ropr ie t a ry  r ights ,  and t h e  l a t t e r  when an owner 

i s  deprived of h i s  goods by one who is  not  t h e  owner nor  

a c t i n g  w i t h  h i s  au thor i ty .  The main problems of a c q u i s i t i o n  

from one who is  not t h e  owner a r e  considered i n  t h e  
accompanying Memorandum on p r o t e c t i o n  of t h e  --onerous bona f i d e  

1
acquirer  of another ' s  property,  We repea t  t h a t  we do n o t  

in tend  t o  dea l  i n  t h i s  Memorandum wi th  problems of l1commercial 
paper'" o r  negot iable  o r  non-negot iable  document S o f  t i t l e .  

We do o f  course recognise t h a t  i n  c o m e r c e  documents o f  t i t l e  
may be of as g rea t  importance as t h e  goods themselves,and t h a t  

i n  t h e  United S t a t e s  "nego t i ab le  paper1! i s  probably of even 

g r e a t e r  importance i n  p r a c t i c e .  However, lt commercial paper" 

may be more appropr ia te ly  s tudied  when po l i cy  dec i s ions  have 
been made i n  r e l a t i o n  t o  r i g h t s  over t h e  goods themselves. 

~ ~ . l e r a lAnalysis 


437 When an owner o r  one who b e l i e v e s  himself t o  be owner i s  
d ives ted  of h i s  r i g h t  without  h i s  consent,an onerous bona f i d e  
t h i r d  pa r ty ,  e,g ,  a buyer i n  market over t  i n  English l a w ,  may 

no t ,  proper ly  speaking, have t h e  owner S t i t l e  t r a n s f e r r e d  
t o  him, The law ext inguishes t h e  previous owner's t i t l e  and 
c r e a t e s  a new t i t l e  i n  t h e  acqu i re r .  Though t h e  antecedent  

c o n t r a c t  i n  good f a i t h  provided t h e  j u s t i f i c a t i o n  f o r  t h e  

law p r o t e c t i n g  the u l t ima te  a c q u i r e r ,  t h e  a c q u i s i t i o n  i s  not  

a t r u e  exception t o  t h e  r u l e  nemo d a t  quod non habet. The 

S~ernorandwnno. 27. 



-- 

l a w  r a t h e r  than t h e  mediate possessor  conferred the  r i g h t  of 
"propertyt1. Indeed t h e  new "proper tyn  acquired i s  immune 
from chal lenges  which might have been made t o  the t i t l e  o f  a 
bona f i d e  e a r l i e r  possessor who be l ieved himself t o  be 

owner. I n  o t h e r  cases ,  however, a mediate possessor may 
t r a n s f e r  only t h e  o w n e r f s . t i t l e  (such a s  it i s )  aga ins t  
t h a t  owner's w i l l  t o  an onerous bona f ide  acquirer ,  e.g. 

s a l e  by a vendor who holds on a voidable  t i t l e  which has 

not been reduced. 

44. On c l o s e  a n a l y s i s  " t r a n s f e r  of property" i s  not a 

u n i t a r y  concept. What may purport  t o  be a s a l e  passing 
proper ty  from s e l l e r  t o  buyer by agreement, while the  s e l l e r  

remains i n  possession, may opera te  only t o  ' t r a n s f e r  p roper tym 
as between t h e  pa r t i e s ,  but h a  S no e f f e c t  on t h i r d  p a r t i e s ,  
inc luding  t h e  s e l l e r ' s  c red i to r s , e .g .  i f  t h e  t r u e  purpose of 
t h e  t r a n s a c t i o n  was t o  provide s e c u r i t y  f o r  t h e  buyer. 1 

I n  shor t  t h e  buyer has merely a ad rem. When t h e  Act 

r e f e r s  t o  11t r a n s f e r  of p r o p e r t y n  by agreement i n  sec t ions  
16-20, " t r a n s f e r  of propertyi' impl i e s  a p r i o r i t y  r i g h t .  

Prom t h e  time t h a t  goods a r e  made s p e c i f i c  (and i f  the 

p a r t i e s  s o  in t end)  Hproper ty  w i l l  pass from s e l l e r  t o  buyer, 
even while t h e  s e l l e r  remains i n  possession,  i n  the  sense 

t h a t  t h e  r i g h t s  of t he  buyer and p a r t i e s  claiming through 
h im w i l l  be pro tec ted  f r o m  t h e  s e l l e r ' s  c r e d i t o r s  i n  t h e  
event of h i s  bankruptcy,and the  buyer and those  claiming 
through him w i l l  acqui re  remedies aga ins t  those who a c t  i n  
d i s rega rd  of t h e i r  r i g h t s .  However, these  r i g h t s  may be 
d e f e a s i b l e  by bona f i d e  second purchasers from t h e  s e l l e r  
i n  possession i n  ignorance of t h e  first buyer ' s  p r i o r  

he B i l l s  of Sa le  Act 1882 and t h e  Sale  of Goods Acf 

1893 s.61(4) approach t h i s  problem i n  d i f f e r e n t  ways 

f o r  England and Scotland. 




i n t e r e s t .  Moreover, t h e  problem of " p a s s i n g  of  p r o p e r t y  as 

between s e l l e r  and buyer l' can only  p r o p e r l y  be  cons idered  i n  

p e r s p e c t i v e  i n  t h e  c o n t e x t  of  t h e  r i g h t s  of a n  unpaid s e l l e r  
who, even a f t e r  p r o p e r t y  h a s  passed ", has remained i n  
possess ion ,  The r i g h t s  o f  l i e n ,  r e s c i s s i o n ,  r e s a l e  and 
stoppage & t r a n s i t u  can ,  except  i n  so far as risk i s  concerned, 

reduce t h e  ! ' t r a n s f e r  o f  p r o p e r t y "  t o  t h e  buyer  t o  a n o t i o n a l  

concept .  Tne de t e rmin ing  f a c t o r  as t o  whether  ( a f t e r  

"proper ty"  has  passed by agreement) t h e  s e l l e r  o r  h i s  
c r e d i t o r s  have l o s t  a l l  r e a l  r i g h t s  over  t h e  goods i s  t h e  

handing over  of pos se s s ion  t o  t h e  buyer o r  h i s  r e p r e s e n t a t i v e  
and l o s s  o f  t h e  r i g h t  of s toppage & t r a n s i t u . '  The 

u l t i m a t e  t e s t  i s  probably  t h e  case where "proper tyI1  has  passed 
t o  a buyer ,  t h e  s e l l e r  remains  i n  posse s s ion  b u t  i s  unpaid, and 

both  p a r t i e s  become bankrupt  .' The i n s o l v e n t  s e l l e r ' s  e s t a t e  i s  

not  obl iged by law t o  hand over t o  t h e  i n s o l v e n t  buyer '  S e s t a t e  
s p e c i f i c  goods of which ' 'property" had passed ,  u n l e s s  t h e  pr ice  

i s  paid i n  f u l l .  The e x t i n c t i v e  e f f e c t  of passing of proper ty ,I 

i . e .  d i v e s t i n g  a s e l l e r  of all h i s  r i g h t s  over  t h e  goods them- 

s e l v e s ,  normally depends upon t r a d i t i o n ,  i . e .  d e l i v e r y  o r  
handing over of pos se s s ion ,  It i s  a t  t h a t  s t a g e  t h a t  t h e  buyer 

secures  p r o t e c t i o n  f o r  h i s  r e a l  r i g h t  as such.  

45. "Proper ty"  i n  moveables may mean " a b s o l u t e  ownershipN 
a s  i t  does i n  t h e  common law of  Sco t l and ,  o r  t h e  sum of a 
s e l l e r !S p r o p r i e t a r y  i n t e r e s t s  i n  goods. Such l iproper ty"  
i s  a ius i n  r s n o t  a  mere ius ad remm In  E n g l i s h  l a w , >some 

'1f t h e  "pass ing  of  p r o p e r t y "  i s  t o  t a k e  e f f e c t  subsequent  
t o  d e l i v e r &  e.g. on payment i n  t h e  c a s e  of s a l e s  on c r e d i t ,  
t h e  s e l l e r ' s  r i g h t  a f t e r  d e l i v e r y  may be d e f e a t e d  th rough  
t h e  d i s p o s i t i o n  of a d i s h o n e s t  buyzr. 



-- 

au thors  observe1 wi th  j u s t i f i c a t i o n  t h a t  t h e  term "property",  
when used by t h e  Act i n  t h e  context  of Itpassing of property as 
between s e l l e r  and buyer",  does not confer a t i t l e  aga ins t  

t h i r d  p a r t i e s  i n  genera l ,  which i s  an anomalous meaning f o r  
t h e  word nproper tyn  s i n c e  t h e  d i s t ingu i sh ing  f e a t u r e  of 
property r i g h t s  i s  t h a t  they  a f f e c t  t h i r d  p a r t i e s .  Others 
hold t h a t  "property1' o r  " t i t l e a  i n  the  case of t a n g i b l e  
t h i n g s  i s  always a r e l a t i v e  not ion2 and merely impl ies  t h a t  

a party has a  b e t t e r  r i g h t  t o  possess than a p a r t i c u l a r  

cha l lenger  i n  t h e  context  of an  ac tua l  c l a i m e 3  English l a w  

1	e.g. Atiyah, The S a l e  of Goods 5 th  ed p. 141. It may be observed 
t h a t  sec t ions  16-20 of t h e  Sa le  of Goods Act 1893 a r e  headed 
IfTransf ex of Proper ty  as between Seller and Buyer'' and sec t ions  
21-26 a r e  headed lt 'fransfer of T i t l e " .  The express ion  I ' t i t le"is 
undefined, and it i s  unclear  whether "property1' and " t i t l e u  a r e  
t o  be  read a s  synonyms o r  a s  d i s t i n c t  concepts.  The use of 
d i f f e r e n t  express ions  would seem t o  imply t h e  l a t t e r  and t h a t  
" t i t l e t t  i s  more c l o s e  t o  a r i g h t  i n  r e  t h a n  l1propertyn. 
Atiyah c~mments :~~@)he Act talks of a t r a n s f e r  of property a s  
between s e l l e r  and buyer, and con t ras t s  this w i t h  t h e  t r a n s f e r  
of t i t l e .  It i s  t r i t e  l e a r n i n g ,  however, t h a t  t h e  d is t inguish ing  
f e a t u r e  of  property r i g h t s  i s  t h a t  they bind n o t  merely t h e  
immediate p a r t i e s  t o  t h e  t r a n s a c t i o n ,  but a l s o  a11 t h i r d  pa r t i e s .  
How, t hen ,  can t h e r e  be such a  l e g a l  phenomenon as a t r a n s f e r  
of property a s  between s e l l e r  and buyer?" 

2e,g. Battersby & Pres ton  (1972) 35 MeLoR. 268, a t  e.g. 
p. 269: "This n o t i o n  of r e l a t i v e  t i t l e  permeates our law, and 
IS one of -che key concepts i n  t h e  law of p roper ty ,  though i n  
s a l e  of goods, u n l i k e  conveyancing of l a n d ,  i t  i s  f requent ly  
f o r g o t t e n .  Given such a concept,  the  phrase 'owner of property '  
assumes s i g n i f i c a n c e  only i n  r e l a t i o n  t o  a p a r t i c u l a r  i s s u e  w i t h  
a p a r t i c u l a r  person* 

3 ~ nRowland v ,  D i v a l l  [l9231 2 K.B. 500 Akkin L.J .  a t  pp. 506-7 
while  cons ider ing  9.12 expressed t h e  view t h a t  t h e r e  can be no 
s a l e  a t  all of  goods which t h e  s e l l e r  has no r i g h t  t o  s e l l .  
For arguments a g a i n s t  t h i s  view see  Bat tersby & Pres ton  (1972)
35 M.L.R. 268 a t  pp. 272-75. The problem does not  seem re levant  
t o  Scots  law - s e e  Gow The Mercantile and I n d u s t r i a l  Law of 
Scotland pp, 144-5, 



d i s t i n g u i s h e s  f u r t h e r  between a  Iispecialt '  and "generalJ '  
property. '  It i s  no doubt j u s t i f i a b l e  f o r  the  l a w  
t o  a t t a c h  f o r  c e r t a i n  purposes a s p e c i a l  s t a t u t o r y  
meaning t o  a word which h a s  a recognised genera l  meaning -
but t o  a t tempt  t o  a t t a c h  a  s p e c i a l  meaning without c l e a r  
d e f i n i t i o n  i s  ca lcula ted  t o  cause confusion. The 

express ion  ttproperty ' '  i n  the  Sale  of Goods Act i s  

s u s c e p t i b l e  of d i f f e r e n t  meanings i n  d i f f e r e n t  contexts  . 
(ii)Sec t ions  16-20 

46. The heading t o  t h i s  group of s e c t i o n s  is  "Transfer  

of Proper ty  as between S e l l e r  and Buyer". Sec t ion  17(1)  
provides t h a t :  "Nhere t h e r e  i s  a c o n t r a c t  f o r  t h e  s a l e  o f  

s p e c i f i c  o r  ascer ta ined  goods t h e  proper ty  i n  them i s  

t r a n s f e r r e d  t o  the  buyer a t  such t ime as t h e  p a r t i e s  t o  t h e  
con t rac t  in t end  it t o  be t r a n s f e r r e d o l t  Sec t ion  1 8  Rule 1 

providesrtlWhere there  i s  an uncondi t ional  con t rac t  f o r  t h e  
s a l e  of s p e c i f i c  goods, i n  a  d e l i v e r a b l e  s t a t e ,  t h e  proper ty  

i n  t h e  goods passes  t o  t h e  buyer when t h e  cont rac t  i s  made, 

and it i s  immaterial  whether t h e  time o f  payment o r  t h e  
time o f  d e l i v e r y ,  o r  both,  be postponed." . 
47. The h i s t o r y  of the  d o c t r i n e  of pass ing  o f  "proper ty t1  

i n  s p e c i f i c  goods by c o n t r a c t ,  i f  t he  p a r t i e s  s o  in tend,  
(now incorpora ted  i n  the Sale  of Goods Act 1893 s.17) i s  
somewhat obscureO2 Parke B. observed3: 

'concepts which - because of t h e i r  remoteness from 

g e n e r a l l y  accepted meanings a t t r i b u t e d  by o the r  l e g a l  

systems t o  t h e  term "propertyl1 - confused 19th century 

S c o t t i s h  w r i t e r s .  


'$see cbchrane v. Moore (1890 ) 25 Q.B.D. 57 - however 
d e l i v - r y  has been held e s s e n t i a l  f o r  g i f t  i n  Ehgl i sh  law, 
and the  p o s i t  ion i n  b a r t e r  is uncer ta in .  

3 ~ i x o nv. Yates (1833) 5 B. & Ad. 313 a t  p.340. 



"The v e r y  appropr ia t ion  of the  c h a t t e l  i s  
equivalent  t o  d e l i v e r y  by the  vendor, and t h e  
assent  o f  t h e  vendee t o  t a k e  the  s p e c i f i c  c h a t t e l  
and t o  pay the  p r i c e  is equivalent  t o  h i s  accept ing  
possession. The e f f e c t  of t h e  con t rac t ,  t h e r e f o r e ,  
is t o  v e s t  t h e  property i n  t h e  bargainee." 

~ h a l m e r s '  observes: 

"Whether t h i s  i s  an  appropr ia t e  explanation o r  n o t ,  
t h e  r u l e  i s  undoubted, and i s  as old a s  the  y e a r  
books. The s e c t i o n  ( s c i l .  s.17) i s  thus 
dec la ra to ry .  Channell J ' s  comment on it was: 
' I t  i s  impossible t o  imagine a clause more vague 
than  t h i s ,  but I t h i n k  t h a t  i t  c o r r e c t l y  r e p r e s e n t s  
t h e  s t a t e  of the  a u t h o r i t i e s  when the  Act was 
passed. 

In  s h o r t ,  t h e  background t o  t h e  English s e c t i o n  depends upon 
t h e  s p e c i a l i t i e s  o f  Engl ish h i s t o r i c a l  development. 

48. - We f i n d  it e a s i e r  t o  accept  Channel1 Jetsdictum t h a n  t h a t  of  

Parke B. Moreover, we do no t  consider t h a t  t h e  S c o t t i s h  

courtfi have a duty t o  f i n d  t h e  meaning of the Act i n  pre-1894 

Engl ish  case law. Sec t ion  61 ( 2 )  of the  Act preserves  the  

common l a w  of Scotland un less  t h i s  is  incons is ten t  w i t h  t h e  

express  provis ions of t h e  Act. Even i f  S c o t t i s h  common law 

were doubtful ,  we t h i n k  t h a t  a S c o t t i s h  court  would not  seek 
t h e  meaning o f  the  word "property" i n  t h e  Act i n  e a r l i e r  English 

case  l a w .  Rather than cons ider  pre-l894 English c a s e  l a w  t o  

a s c e r t a i n  t h e  meaning of fcpropertyll i n  the  context  o f  s a l e ,  

a S c o t t i s h  cour t  might we t h i n k  be disposed t o  accept  
D r .  J. J. GowlS formulat ion of  t h e  na ture  of the  r i g h t  which 

n 

'(The purpose of t h e  c o n t r a c t  is  t h a t  sooner o r  
l a t e r  the  s e l l e r  w i l l  d i v e s t  himself o f  a l l  h i s  
p ropr ie t a ry  i n t e r e s t s  i n  t h e  goods by t r a n s f e r r i n g  
them t o  t h e  buyer who i s  bound t o  accept such 
t r ans fe rence  .... Ex hypothesi  t h e  s e l l e r  i s  o r  i s  
deemed t o  be t h e  owner o f  t h e  goods a t  the  t ime such 

The Mercant i le  and I n d u s t r i a l  Law of Scotland p. 100. 
L 



--- 

t ransference  i s  made. He s e l l s  h i s  q u a l i t y
of ovmesship i n  t h e  goods, otherwise and 
genera l ly  known a s  h i s  ' t i t l e t .  [ l  2 3  Thus 
t h e  s t a t u t o r y  d e f i n i t i o n  o f  a s e l l e r  s t i p u l a t e s  
f o r  one who a t  the  m a t e r i a l  t ime has t h e  
capaci ty  t o  c l o t h e  h i s  buyer wi th  an indefeas-
i b l e  t i t l e  t o  t he  goods. It does not  fo l low,  
however, t h a t  every s e l l e r  has such oapaci ty .I t  

-49. Indeed t h e  Sale  of Goods Act 1 8 9 3 , g ~ c t i o n l ~ ( . &  dea l s  with 

s i t u a t i o n s  where i t  is c l e a r  t h a t  t h e  s e l l e r  purpor t s  t o  
s e l l  only a  l i m i t e d  t i t l e .  Gow's statement of t h e  l a w  

would have been equal ly accep tab le  i n  t h e  pre-1894 common 
l a w  o f  s a l e  - when, o f  course, 'broperty " could only be 

t r a n s f e r r e d  by t r a d i t i o n .  However, i t  is not  c l e a r  t h a t  

t h e  tern1 "property 'l i s  always used i n  t h e  Act i n  t h e  sense  

of a r i g h t  i n  r e .  Why t h e  Act uses t h e  heading "Transfer  of 

Proper tyu  i n  one context and t h e  heading I1Tra.nsfer of T i t l e u  
i n  another i s  c e r t a i n l y  no t  explained i n  t h e  Act i t s e l f .  

( , i i i )  The Ef fec t  of "Transfer of Property" 
.." 

50. I f  the  "Transfer of Proper ty  as between the s e l l e r  
and t h e  buyer a f f e c t s  only t h e s e  p a r t i e s ,  it is  d i f f i c u l t  
t o  d i s c e r n  hovr such a l1property11 r i g h t  d i f f e r s  from an 
o b l i g a t i o n  o r  i u s  ad rem. It is not  self-evident t h a t  

t h e  confer r ing  o f  a p r i o r i t y  r i g h t  on t h e  buyer i n  preference  
t o  t h e  s e l l e r ' s  c r e d i t o r s  conver ts  a & ad rem i n t o  a 
i u s  i n  r e .  However, a f t e r  hproper ty l t  i n  goods has passed 

t o  a buyer who has not had then1 handed over t o  him i n  
Engl ish  law, provided t h a t  he has an "immediate r i g h t  t o  
p o s s e s ~ i o n ~ ~ ,he has the  t o r t i o u s  r ec! e 61; i e s o f 

de t inue  o r  conversion.' These remedies a r e  not based 

on f a u l t ,  and have no r e a l  counterpar t  i n  Scots law, 
We can 'envisage t h a t ,  according t o  the  circumstances,  
a buyer i n  Scots l a w  might have a d e l i c t u a l  a c t i o n  

' ~ ehas  these remedies a g a i n s t  s e l l e r  and t h i r d  p a r t i e s :  
Ben jamin para. 135 3. 



a g a i n s t  t h e  s e l l e r  o r  a t h i r d  p a r t y  based on fraud, culpa1 

o r  i n t e n t i o n a l  in te r fe rence  w i t  h con t rac tua l  rela.tions: 

but t h e s e  remedies would not  depend on whether "property 

had passed" t o  the  buyer. He might also have a claim 
a g a i n s t  a t h i r d  par ty  based on t h e  ob l iga t ion  of recompense 
( u n j u s t i f i e d  enrichment), We do no t  th ink ,  however, t h a t  

when "property" had passed only "as between buyer and 

s e l l e r " ,  t h e  buyer could competently found on the 
o b l i g a t i o n  o f  r e s t i t u t i o n  i n  an a c t i o n  aga ins t  a t h i r d  

p a r t y  who had taken possession of t h e  goods, Though 
r e s t i t u t i o n  is  not  s o l e l y  an e f f e c t  of property,  it  only 
ob l iges  t h e  possessor of a n o t h e r ' s  property t o  r e s t o r e  it 

n 

t o  i t s  owner, and t h e  buyer could not  a s s e r t  a r i g h t  & re. L 
For example, i f  goods so ld  i n  circumstances covered by 
Rule 1  of s.18 of the  1893 Act had, through a c a r r i e r ' s  
mistake,been de l ivered  t o  the  warehouse of a s t ranger  t o  
t h e  t r a n s a c t i o n ,  ins tead  of t o  t h e  s e l l e r ' s  warehouse where 

t h e  p a r t i e s  had agreed t h e  goods should be kept pending 
c o l l e c t i o n  by t h e  buyer, we t h i n k  t h a t  t h e  s t r a n g e r ' s  

duty  of r e s t i t u t i o n  would be owed t o  t h e  s e l l e r  as owner 

quoad a l l  t h i r d  p a r t i e s  whose r i g h t s  ancl d u t i e s  were not 
der ived from t h e  s a l e .  For them t h e  s a l e  i s  --i n t e rr e s  

alias a ~ t a . ~  t h e  warehouse I n  t h e  s i t u a t i o n  descr ibed ,  

'We t h i n k  t h a t  even in English law t h e  r i g h t  t o  possess 

goods without  a c t u a l  ves t ing  of t i t l e  would support  an 

a c t i o n  f o r  negl igent  damage t o  them. Margarine Union V. 

Camba-y P r i n c e  Steamship Co. [ l9691  1 &.B. 219 per 

K o s k i l E  JL a t  p, 250, 


2 ~ e l lP r i n c i p l e s  ( 4 t h  ed) S. 1320 would s t i l l  seem appl icable ,  . 

3 ~ nEngl ish  l a w  the  pos i t ion  might wel l  be d i f f e r e n t  i f  t h e  

buyer had 11an immediate r i g h t  t o  possess" s u f f i c i e n t  t o  

found an  a c t i o n  i n  t o r t  f o r  de t inue .  Benjamin para,  293;  

Chalmers p.241. So f a r  a s  we a r e  aware t h e  l ipossessory 

torts"a n d  t h e  concept o f  r i g h t  t o  possession" a r e  

d i s t i n c t i v e  a spec t s  o f  Engl ish l a w  which have no counter-

p a r t  i n  systems not derived f r o m  English l a w :  see  Pollock 

& Wright Possession i n  t h e  Common Law p. 145 e t  seq. 




keeper who was bound t o  make r e s t i t u t i o n  might wel l  have 
incurred expenses as negotiorum pes to r ,  a n d  would accoy- 

dingly have a claim a g a i n s t  t h e  owner. This c laim would, 


we th ink ,  be a g a i n s t  t h e  s e l l e r  as owner, even though 

llpropertyft had passed "as between buyer and s e l l e r " ,  1 


51, I f  t h e  buyer of s p e c i f i c  goods '"to whom property had 
passed" wished t o  claim them from t h e  s e l l e r , h e  would 
normally r e l y  on h i s  r i g h t  t o  s p e c i f i c  implement under sec-
tion 52 of the 1 893 Act. !The s e c t i o n  seemingly a d d s  noth ing  
t o  t h e  common l a w  of Scot land,  under which property passed 
only by t r a d i t i o n ,  and t h e  remedy i s  a v a i l a b l e  whether o r  
not the  property has a l r eady  passed, * It i s  u n l i k e l y  t h a t  

a buyer would consider  founding a claim a g a i n s t  a s e l l e r  
based on r e s t i t u t i o n ,  un less  perhaps t h e  s e l l e r  had disposed 
of t h e  sub jec t  (which had increased i n  value s i n c e  t h e  
time o f  c o n t r a c t )  t o  a t h i r d  par ty mala--9f i d e  and t h e  buyer 
wished t o  r e l y  on t h e  d o c t r i n e . t h a t  a possessor  who has 
ceased t o  possess mala--f i d e  i s  t o  be t r e a t e d  as i f  he were 
i n  possession. We doubt whether an a c t i o n  by t h e  buyer 
based on r e s t i t u t i o n  would be competent a g a i n s t  t h e  s e l l e r  
i n  possession o r  a g a i n s t  the  s e l l e r  who had ceased t o  
possess i n  bad f a i t h ,  R e s t i t u t i o n  r e l a t e s ,  we t h i n k ,  

t o  possession of property i n  t h e  sense of a r i g h t  -i n  -r e  L 

and we know of no i n s t a n c e  i n  which a buyer whose "propertyu 
i s  merely "as between buyer and s e l l e r w  has endeavoured t o  
a s s e r t  t h a t  such ' 'propertyN would j u s t i f y  a competent a c t i o n  
based on r e s t i t u t i o n ,  I n  s h o r t  t h e  e f f e c t *  of "passing of 
property" before  de l ive ry  does not seem t o  a f f e c t  t h e  
remedies a v a i l a b l e  t o  a buyer under Scots  l a w ,  

'we note i n c i d e n t a l l y  t h a t  i f  t h e  warehouseman were t o  
hand over t h e  goods t o  t h e  buyer, t h i s  would d e f e a t  
r i g h t s  which t h e  s e l l e r  might have exercised a g a i n s t  t h e  
buyer before de l ivery  i n  accordance with t h e i r  c o n t r a c t ,  

*GOW, The Mercant i le  . and I n d u s t r i a l  Law of Soo$3 and,..- . 
pp. 278-9. 



52.. We note a l s o  a n  anomaly which could a r i s e  i n  t h e  
context  of ius guaesitum t e r t i o .  I f  A and B cont rac ted  
f o r  t h e  a c q u i s i t i o n  of moveables which were t o  be t r a n s f e r r e d  
t o  C a s  t h i r d  par ty  benef i c i a ry ,  no ques t ion  of t r a n s f e r  of 
property as between s e l l e r  and buyer would a r i s e ,  Though 
A and B might ag ree  t h a t  t h e  goods should become C ' s  before  
t r a d i t i o n  o r  d e l i v e r y ,  t h i s  agreement would seem t o  be 
i n e f f e c t i v e  t o  g ive  C more t h a n  a i u s  a d  rem o r  claim t o  
have t h e  goods handed over t o  him. 

53. Benjamin l is ts '  among t h e  other  e f f e c t s  of llpassing 
of property" under t h e  1 893 Act,  insurance,  p r i z e ,  cr iminal  
of fences ,  r i s k  and insolvency. However, a buyer t o  whom 
r i s k  has passed has an insurable  i n t e r e s t  even i f  property 
has  not  passed, The j a r i s d i c t i o n  of t h e  S c o t t i s h  C o u r t s  
i n  m a t t e r s  of P r i z e  was vested so le ly  i n  t h e  Court of 
Admiralty i n  England by t h e  Court of Sess ion  Act 1825, sec-
t i o n  57. i n  any event, legai t i t l e  i s  no t  t h e  s o l e  f a c t o r  i n  

determining whether p r i z e  should be condemned, So far 
as s t a t u t o r y  c r i m i n a l  of fences  a r e  concerned, it i s  a 
m a t t e r  of cons t ruc t ion  whether t h e  s t a t u t e  embraces 
agreements t o  s e l l  as we l l  as s a l e  and de l ive ry .  The 

usua l  i n t e n t  i s  t o  prevent t r a n s f e r  of possess ion  t o  an 

unsu i t ab le  t r a n s f e r e e ,  but  t h i s  i s  not n e c e s s a r i l y  so, 
I n  any event t h e  mischief a t  which such s t a t u t e s  s t r i k e  may 
w e l l  have l i t t l e  re levance  t o  t h e  purposes wi th  which t h e  
S a l e  o f  Goods A c t  i s  concerned. We do not  know what 

mischief t h e  Edinburgh Corporation Order Confirmation Act 
1967 s e c t i o n  139 was intended t o  suppress,  but i n  construing 
t h e  s e c t i o n ,  t h e  d e c i s i o n  of t h e  High Court of J u s t i c i a r y  
seemingly disregarded as i r r e l e v a n t  i n  t h e  circumstances t h e  
ques t ion  of pass ing  of property,  The pass ing  of r i s k  

*A. K. Stoddart  L t d  v. -S c o t t  1971 S.L.T. 98. 



we hzve a l r e a d y  discussed' i n  genera l  t e r n s ,  and we have noted 
t h a t  the  Uniform Laws on I n t e r n ~ ~ t i o n a l  1967, ScheduleS a l e s  Act 
1 A r t .  97, has provided t h a t ,  un less  t h e  p a r t i e s  t o  a c o n t r a c t  

of s a l e  agree  otherwise,  r i s k  should a t t a c h  t o  t h e  handing over 
of goods r a t h e r  t h a n  t o  ownership. The consequences of 
insolvency a r e  not i d e n t i c a l  i n  Scot land and England. Acqui-

s i t i o n  o r  r e t e n t i o n  of possession may be re l evan t  i n  England 

because of t h e  "reputed ownershipN prov i s ion  of t h e  Bankruptcy 
Act 1914, s e c t i o n  3 8 ( c )  - which does n o t ,  however, extend 

t o  t h e  l i q u i d a t i o n  o f  companies. The provis ion  i n  t h e  
Bankru,ptcy Ac t  has no counterpar t  i n  S c o t t i s h  s t a t u t e  l a w .  

Whereas t h e  doct r ine  of "reputed ownership4 formerly c rea ted  

i n  Sco t s  l a w  - subjec t  t o  l imi ted  except ions  - a r i g h t  i n  
favour o f  c r e d i t o r s  of t h e  possessor which was not a f f e c t e d  
by proof o f . a l a t e n t  cont rary  r i g h t ,  t h e  e f f e c t  o f  t h e  S a l e  

n 

of Goods Act i s  t o  erode t h e  doctrine. '  R.Brown observesL: 

"Thus i t  may be doubted i f ,  i n  consequence o f  
t h e  new doc t r ine 'o f  t h e  passing of t h e  property 
by t h e  con t rac t  without change of possession,  t h e  
j u s t  r i g h t s  of c red . i tors  a r e  s u f f i c i e n t l y  
pro tec ted  by t h e  ordinary common-law r u l e s  .... 
The genera l  c redihors  of t h e  s e l l e r  or  buyer 
a r e  n o t  protected,  and t h e  ques t ion  t h e r e f o r e  
a r i s e s  whether it may not  be expedient t o  
extend t o  Scotland t h e  s t a t u t o r y  reputed owner-
s h i p  which f o r  c e n t u r i e s  has formed pa r t  of 
t h e  Engl ish  bankruptcy code." 

54. It seems t o  be accepted3 i n  Engl i sh  l a w  t h a t  pr3per ty  can 
pass even under an i l l e g a l  con t rac t  of  s a l e .  Where goods 

have been de l ivered  i n  pursuance of such a c o n t r a c t  t h e y  

cannot be  recovered back by t h e  s e l l e r ,  and t h e  buyer may 
a s s e r t  h i s  propr ie tary  r i g h t s  both a g a i n s t  t h e  s e l l e r  and 

a g a i n s t  a s t r a n g e r ,  These p ropr ie t a ry  r i g h t s  a r e  

' ~ r e a t i s e  on t h e  S a l e  o f  Goods, p. 117. 



a s s e r t e d  i n  t o r t  a c t i o n s  f o r  det inue o r  conversion. I n  

Singh v. -A l i  
1 . Lord Demling, g iv ing  the advice of t h e  Privy 

Counci l ,  observed : 

"[T-fhe t r a n s f e r e e ,  having obtained the  property,  
can  a s s e r t  h i s  t i t l e  t o  i t  against a l l  t h e  w o s l d ,  
no t  because he has any mer i t  of h i s  own, but 
because t h e r e  i s  no one who can a s s e r t  a b e t t e r  
t i t l e  t o  it. The c o u r t  does not conf i sca te  
t h e  property becsuse of the  i l l e g a l i t y , "  

Though e a r l i e r  English a u t h o r i t i e s  seem t o  have s t r e s s e d  

t h e  importance of de l ivery  t o  t h e  buyer t o  secure h i s  t i t l e ,  

t h e  Court of Appeal, i n  a case2  i n  which Lord  Denning M.R. 
aga in  presided,  extended t h e  doct r ine  t o  cover s i t u a t i o n s  
where property had passed by agreement but without t r a n s f e r  

of possession. Benjamin concludes; however, t h a t  i f  

t r a n s f e r  of property was a b s o l u t e l y  forbidden by s t a t u t e  
t h e r e  would be no room f o r  a p p l i c a t i o n  of the  doc t r ine .  

55, We a r e  not  convinced t h a t  Sco t t i sh  cour t s  would 
n e c e s s a r i l y  fo l low L o r d  Denning's reasoning, and we consider  

t h a t  it may be des i rab le  t o  c l a r i f y  the law f o r  t h e  avoidance 
of  doubt. I n  t h e  f i r s t  p l ace ,  we can see  no adequate 
j u s t i f i c a t i o n  f o r  recognis ing  t h e  t r a n s f e r  of property without 

de l ive ry  by an i l l e g a l  c o n t r a c t  o f  s a l e ,  i f  t h e  l a w  would 

r e f u s e  t o  recognise  t h e  c o n t r a c t  i t s e l f  because of i l l e g a l i t y .  
I f ,  however, t h e  moveables have been a c t u a l l y  handed over, t h e  
appropr ia t e  s o l u t i o n  seems l e a s  easy t o  determine, Tne 

common law of Scotland recogn i ses  t r a d i t i o n  as t h e  normal 

mode of t r a n s f e r  of r i g h t s  i n  corporeal moveables, and may 
g ive  e f f e c t  t o  i t  even though t h e  cause of t r a d i t i o n  w a s  
i t s e l f  a n u l l  cont rac t .  This  so lu t ion  would seem 

'[1960] A . C .  167 a t  pp. 176-7. 

* ~ e l v o i r  Finance Co. v. S t a p l e t o n  [l971 1 1 Q.B.210. 

Para,  230;  A m a r  Singh v. Kulubya C1964TA.C. ,142, 

4See paras. 8 et  s q  gupra; Cuthbertson v. owes (1870) 8. 
M*1073. 

3 



appropr ia t e  where t h e  i l l e g a l i t y  af'f"ecutcd 0nll.y t h e  c o n t r a c t  


i t s e l f .  Where, however, t h e  l a w  i t s e l f  p roh ib i t s  t r a n s f e r  

of a p a r t i c u l a r  kind of proper ty ,  we a r e  inc l ined  t o  t h i n k  

t h a t  attempted t r a n s f e r  by t r a d i t i o n  would be n u l l  and 


i n e f f e c t i v e  t o  convey a r e a l  r i g h t .  The i l l e g a l i t y  would 

n u l l i f y  the  conveyance i t s e l f .  I n  cases  where t h e  i l l e g a l i t y  


cons i s t ed  i n  attempted t r a n s f e r  of goods t o  a buyer who was 

d i s q u a l i f i e d  from acqui r ing ,  e.g. because he was not l i c e n s e d  


t o  a c q u i r e  goods of t h a t  kind (as, f o r  example, dangerous 

drugs or  heavy goods v e h i c l e s ) ,  we a r e  inc l ined  t o  t h i n k  t h a t ,  
though t h e  s e l l e r  may by t r a d i t i o n  have divested himself of 
h i s  p ropr ie t a ry  r i g h t s , h e  should not  be regarded as having  
inves ted  the  buyer with any r e a l  r i g h t  a t  all. I n  s h o r t ,  
t h e  goods should be regarded a s  ownerless,  and, as i s  t h e  
c a s e  wi th  other ownerless property in  Scots  l a w ,  should be 
regarded as  belonging t o  t h e  Crown, An a l t e r n a t i v e  
s o l u t i o n ,  which we regard as a t t r a c t i v e ,  if a t  a l l ,  only 

where t h e  t r a n s f e r o r  i s  unaware o f  t h e  i l l e g a l i t y  a f f e c t i n g  

t h e  t r a n s f e r e e ' s  a c q u i s i t i o n ,  i s  t o  regard the  t r a n s f e r  as 

wholly inep t ,  The consequence of t h i s  would be t h a t  

property remains vested i n  t h e  t r a n s f e r o r ,  who would be 
e n t i t l e d  t o  recover possession of t h e  a r t i c l e  from t h e  
t r a n s f e r e e  by an  a c t i o n  f o r  r e s t i t u t i o n ,  while t h e  t r a n s f e r e e  
would have t o  r e l y  upon a n  a c t i o n  f o r  r e p e t i t i o n  t o  a t tempt  

t o  recover  what he had p a i d  f o r  it. 

56. Our provis ional  view i s  t h a t  property should n o t  be deemed 

t o  pass  by agreement i f  t h e  c o n t r a c t  i s  i l l e g a l ,  and t h a t  where 
t h e  l a w  renders  a c q u i s i t i o n  by a p a r t i c u l a r  category of t r a n s f e r e e  
i l l e g a l ,- purported de l ive ry  of  t h e  goods t o  him should d i v e s t  
t h e  rnala --fid-e t r ans f  e ro r  and render  t h e  goods req n u l l i u s .  A 

second p o s s i b f l i t y  i s  t h a t  t h e  t r a n s f e r  should be regarded as 
wholly inept, and property should remain v'est'ed i n  t h e  t r a n s f e r  o r ,  

where t h e  t r a n s f e r o r  i s  unaware of the QJlcrgnltityaffect-%Wthe  

t r a n s f e r e e ' s  power t o  acquire .  A t h i r d  p o s s i b i l i t y  i s  t h a t  t h e  
7 

i l l e g a l i t y  should not a f f e c t  t h e  t r a n s f  e r e e t  s a c q u i s i t i o n .  

See para. 54 supra. I 



( i v )  Conclus ions  

57. The problems discussed i n  t h e  p reced ing  two paragraphs 

a r e  s p e c i a l  and seve rab l e  from t h e  i s s u e s  r a i s e d  by t h e  

concept  of "Transfe r  of P r o p e r t y t t  by agreement and without 
d e l i v e r y  under t h e  Sa l e  of Goods Act 1893. Regarding 
t h e s e  more g e n e r a l  i s s u e s  we have reached c e r t a i n  p rov i s iona l  
conc lus ions ,  namely t h a t :  

( a )  	If t h e  p rov is ions  of t h e  Act a r e  t o  remain 
s u b s t a n t i a l l y  i n  t h e i r  p r e sen t  form, a p p r o p r i a t e  
d e f i n i t i o n s  of t h e  ' t e r m s  I1t ransf  e r  tlownerfl, 
I tproper ty"  and t l t i t l e t l  would assist i n t e r p r e t a t i o n  
of t h e  Act i n  i t s  a p p l i c a t i o n  t o  Scot land.  

( b )  	If t h e  ob j ec t  of t h e  S a l e  of Goods Act 1893 was 

t o  a s s i m i l a t e  t h e  l a w  of Sco t land  t o  t h a t  of 
h g l a n d  i n  r e l a t i o n  t o  t r a n s f e r  of p roper ty  i n  
goods under c o n t r a c t s  of s a l e ,  t h i s  o b j e c t  has 

only  been achieved i n  p a r t ,  and important  
problems do no t  seem t o  have been f o r e s e e n  -
i n  p a r t i c u l a r  t h o s e  c o m ~ e c t e d  w i t h  t h e  r i g h t s  

and d u t i e s  of s t r a n g e r s  t o  t h e  c o n t r a c t ,  and 
t h e  r e c o g n i t i o n  of a d o c t r i n e  of repu ted  
ownership i n  favour  of t h e  c r e d i t o r s  of a non-

owning s e l l e r  o r  buyer i n  possess ion .  

( c )  The so-cal led  	 I 1 t r ans fe r  of p roper ty  i n  goodst1 
r e g u l a t e d  by s e c t i o n s  16-20 of t h e  Act does not  

convey a t r u e  r i g h t  i n  r e  bu t  r a t h e r  a hybrid 

r i g h t  resembl ing a ius a d  rem, bu t  c o n f e r r i n g  on 
buyers  p r i o r i t y  r i g h t s  i n  compet i t ion  w i th  t h e  
s e l l e r ' s  c r e d i t o r s  i n  t h e  even t  of t h e  s e l l e r ' s  

bankruptcy.  This  r e s u l t  had a l r e a d y  l a r g e l y  been 

re:;ched by t h e  Mercan t i l e  Law Amendment cotl land ) 



Act 	 1856 without any doct r ine  of passing of property 
by agreement. Though under t h a t  Act t r a d i t i o n  was 
t h e  appropr ia t e  method of conveying a r e a l  r i g h t  t o  

a buyer,  he and subpurchasers f rom h i m  had a r i g h t  
of p r i o r i t y  on t h e  s e l l e r 1  S bankruptcy i n  preference  

t o  t h e  s e l l e r ' s  c r e d i t o r s o  We s e e  no convincing 
reason f o r  a t t a c h i n g  a s t i p u l a t i v e  meaning t o  t h e  

term uproper ty"  i n  t h e  context  of s a l e  which i t  
does not  have i n  t h e  law of moveables genera l ly .  

( d )  	So f a r  as t h e  1893 Act provided f o r  r i s k  and owner-
s h i p  of s p e c i f i c  goods t o  co inc ide ,  i t  d i d  n o t  i n  
f a c t  a l t e r  t h e  incidence of r i s k  i n  Scots  law. 

Risk may, however, be associa ted  with t h e  handing 

over of t h e  goods, e spec ia l ly  i f  t h e  bas ic  approach 
of  t h e  Uniform Law on t h e  I n t e r n z t i o n a l  Sa le  of Goods 

i s  prefer red  t o  t h a t  of the  S a l e  of Goods Act. 
Risk and t r a n s f e r  of ownership a r e  n o t  n e c e s s z r i l y  

i n t e r  dependent, 

( e )  Handing over 	of possession remains importa,nt even 
i n  t h e  case of s p e c i f i c  and a s c e r t a i n e d  goods - i n  
p a r t i c u l ~ rby determining a t  what point  t h e  s e l l e r ' s  
remedies e x e r c i s a b l e  over t h e  goods themselves a r e  
cut  of f  , and i n  safeguarding a b ~ y e r  aga ins t  

unauthorised d i sposa l  of t h e  g o ~ d s  by t h e  s e l l e r  

t o  a second buyer. 

( f  ) Pre-1894 pol icy  recognised t h e  unpaid s e l l e r '  S 

r i g h t  of r e t e n t i o n  agains t  a buyer,  i . e .  t h e  
exe rc i se  of a r i g h t  of ownership over what, u n t i l  

de l ive ry ,  remained h i s  property.  Sec t ion  62 of t h e  

Sale  of Gogds Act provides t h a t  ". ' l ien1 i n  Scot land 
inc ludes  r i g h t  of r e t en t ion" .  To inc lude  a r i g h t  of 

ownership over t h e  s e l l e r ' s  own property i n  a 
possessory r i g h t  over t h e  buyer ' s  property seems 

in f ' e l i c i tous  and confused d r a f t i n g .  



( g )  	 It seems anomalous t o  r egu la te  t h e  t r a n s f e r  

of proper ty  r i g h t s  by d i f f e r e n t  modes i n  t h e  

case of s a l e  on t h e  one hand and i n  t h e  case 

of o t h e r  t ransac t i ,ons  such as  exchange and 
donat ion on t h e  o ther .  Indeed t h e r e  seems 

t o  be no l o g i c a l  reason why, i f  i t  were des i rab le  

t o  t r a n s f e r  t h e  r i g h t  of ownership by agreement 

(-so lo  consensu) i n  t h e  case of s a l e ,  t h e  same 
p r i n c i p l e  should not  apply t o  t r a n s f e r s  of l e s s e r  
r e a l  r i g h t s  over moveables i n  t r a n s a c t i o n s  f o r  
s e c u r i t y ,  h i r e  and loan. Moreover, where he r i t age  

i s  t r e a t e d  a s  a mat ter  of commerce, i t  i s  not  
immediately self-evide n t  t h a t  t h e  analogy between 

t r a n s f e r s  of moveables and of h e r i t a g e  i n  t h a t  
context  i s  i n s u f f i c i e n t l y  close t o  m e r i t  consider- 

a t i o n  be ing  given t o  t h e  extension of t r a n s f e r  

. so lo  consensu t o  h e r i t a g e  also.  
(h)  	 The l e g a l  r u l e s  r e g u l z t i n g  t h e  e f f e c t s  of t r a n s f e r  

of ownership of moveables i n  normal s i t u a t i o n s  do 
not  n e c e s s a r i l y  a f f e c t  t h e  r u l e s  p r o t e c t i n g  good 
f a i t h  a c q u i r e r s  of t h i n g s  without t h e  owner s 

consent .  ' A system which recognises  t h e  v a l i d i t y  

of t r a n s f e r  of ownership of th ings  by agreement 

i n t e r  p a r t e s ,  even i n  cases  of donat ion,  may never- 

t h e l e s s  go so far a s  t o  pro tec t  a good f a i t h  
g r a t u i t o u s  acqu i re r  a non domino. 

everthe he less, Professor  F.H. Lawson, t h e  General Edi tor  of 
volume 6 ,  Pro e r t  , i n  t h e  I n t e r n a t i o n a l  Encyclopedia of 
Cornparat i v responding t o  a n  enquiry e on t r a d i t i o ,  
observed: "1 do not  t h i n k  t h e r e  i s  any obvious v i r t u e  i n  
a r u l e  t h a t  property i n  goods ought not t o  pass  without 
d e l i v e r y ,  o r  t h e  p a r a l l e l  ru1.e t h a t  r e a l  s e c u r i t y  over 
moveables ought not  t o  be cons t i tu ted  without de l ive ry ,  
unless  you match i t  with a r u l e  t h a t  a possessor can 
t ransmi t  a good t i t l e  t o  a born f i d e  buyer. You a r e  merely 
r e q u i r i n g  d e l i v e r y  without giving it its f u l l  e f f i c a c y .  



Dr 	 POLICY OPTIONS 

58. The courses open f o r  reform of t h e  l a w  r e l a t i n g  t o  
t r ans fe r  of ownership of corporeal moveables a r e  a t  l e a s t  
four fo ld ,  though we should a l so  be i n t e r e s t ed  t o  have t h e  
views of those  who consider t h a t  no change should be made 
i n  the  present  l a w .  I n  a l l  cases we exclude from 
considerat ion moveables t h e  ownership of which can a t  

present be t ransferred only by r e g i s t r a t i o n .  

1. 	 No Change except C la r i f i ca t i on  

59. 	 I n  favour of t h i s  so lu t ion  i t  may -.beaaid t h a t  t h e  law 

i n  opera t ion has no t ,  s o  f a r  a s  we a r e  aware, caused se r ious  
d i f f i c u l t i e s  i n  practice. It i s  anomalous t h a t  t h e  common 
l a w  of t r a d i t i o  should regu la te  t r a n s f e r s  of moveables 
while t h e  s a l e  of goods i s  a s ta . tutory exception. The 
"property sections" of the Sale of Goods Act a r e  not easy 
t o  construe,  Perhaps f o r  t h a t  reason the re  has been l i t t l e  
l i t i g a t i o n  concerning t h e i r  meaning i n  Scotland, and 
commercial men have presumably preferred t o  s e t t l e  t h e i r  
own d i f fe rences  ox t o  r e s o r t  t o  a r b i t r a t i o n  ra ther  than  
t o  the  cour ts .  Even those  who favour a policy of 
"no change'' may take  the  view t h a t  t he  provisions of t h e  
Sale of Goods Act should be supplemented with de f in i t i ons  
t o  make c l e a r  the  meaning of, e.g. ,apropertyfl ,  " t i t l e n  and 

2. 	 Transfer by Agreement, swith e x i s t i n g  r u l e s  under t h e  

Sale of Goods Act f o r  ascer ta in ing  i f i tent ion extended 
t o  a l l  t r a i~sac t ions ,  

60. A s  we have seen, i n  contracts  of s a l e ,  under s e c t i o n  17 

of the  Sale of Goods Act 1893, "propertyw i n  spec i f i c  o r  
ascertained goods i s  t ransferred t o  t h e  buyer a t  such 
time a s  t h e  pa r t i e s  t o  t he  contract  intend it t o  be 



t r a n s f e r r e d .  Sec t ion  18 provides f i v e  r u l e s  f o r  a s c e r t a i n i n g  
t h e  i n t e n t i o n  of t h e  p a r t i e s  i n  cases where no con t ra ry  
i n t e n t i o n  i s  expressed, t h e  f i r s t  of which i s  t o  t h e  e f f e c t  
t h a t  i n  t h e  case of s p e c i f i c  goods i n  a de l ive rab le  s t a t e  
"property" passes t o  t h e  buyer when the con t rax t  i s  made, 

To extend t h e  doc t r ine  of t r a n s f e r  of ownership of s p e c i f i c  
moveables by agreement (consensu so lo  ) t o  c o n t r a c t s  genera l ly  
would, i n  the  views of some, introduce a d e s i r a b l e  f l e x i b i l i t y  
i n  commercial t r a n s a c t  ions,  even though t h i r d  p a r t i e s  unaware 
of t h e s e  c o n t r a c t s  might be prejudiced, Thus, f o r  example, 
if a n  undercapi ta l i sed  manufacturer undertzkes t o  make s p e c i f i c  
a r t i c l e s  f o r  use i n  a b u i l d i n g  o r  s h i p ,  a concern commissioning 
t h e  production and prepared t o  pay i n  advance wishes t o  be 
su re  t h a t ,  i f  t h e  manufacturer goes in to  l i q u i d a t i o n ,  t h e  
a r t i c l e s  produced w i l l  belong, not  t o  t h e  manufacturer 's  
c r e d i t o r s ,  but t o  t h e  par ty  who ordered them as soon as they 
are produced and before de l ive ry .  It may be noted t h a t  i f  
goods a r e  made s p e c i f i c a l l y  f o r  a customer they  a r e  l i k e l y  
t o  be of much more value t o  him than  they would be t o  t h e  
c r e d i t o r s  i n  a l i q u i d a t i o n ,  An obvious example would be 

s u i t s  made f o r  customers but  not  delivered by a  bespoke t a i l o r ,  
I f  i t  was thought appropr ia t e  t h a t  ownership i n  s p e c i f i c  t h i n g s  
could pas s  a s  a r e s u l t  of c o n t r a c t  without a c t u a l  de l ive ry ,  it 
might seem appropr ia te  t o  apply t h e  p r inc ip le  t o  t r a n s a c t i o n s  
genera l ly  - inc luding  s a l e ,  exchange, donat ion1 and possibly 
s e c u r i t y ,  Indeed some might t h i n k  t h a t  s e c t i o n  61 ( 4 )  of t h e  
1893 Act ( t r a n s a c t i o n s  i n  t h e  form of s a l e  intended t o  opera te  
by way of s e c u r i t y )  i s  a n  undes i rable  r e s t r i c t i o n .  I f  two 

neighbouring farmers s e l l  e q u i p e n t  t o  a f i n a n c i e r  and, 
without de l ive r ing ,  h i r e  t h e i r  own equipment back, t h e  s a l e s  

l l h e  passing of property by b a r e  agreement without de l ive ry  
i s  t h e  s o l u t i o n  adopted i n  t h e  Report on G i f t s  f R a ~ o r t  XXXIX),
1975, of t h e  Quebec C i v i l  Code Revision Commission, See A r t .  
and commentary, and I n t r o d u c t i o n  pp, 3 and 5. 

1 



a r e  not e f f e c t i v e  t o  pass  ownership t o  t h e  buyer - but 
apparen t ly  i f  t h e  farmers hired  each o ther  'S equipment 
a f t e r  s a l e  t h i s  would be a v a l i d  t r a n s a c t i o n .  Another 
m a t t e r  on which we should welcome views i s  whether -
e s t o  ownership should p a s s  a t  t h e  p a r t i e s t  opt ion  by 

agreement without de l ive ry  - t h e  doc t r ine  of reputed 
ownership should be re in t roduced Scots  l e w ,  By 
t h e  ( ~ n g l i s h )  Bankruptcy Act 1914; s e c t i o n  38i~3f,goods which 
a t  t h e  commencement o f  bankruptcy a r e  i n  t h e  
of t h e  bankrupt with t h e  consent or  possession of t h e  
t r u e  owner, under such circumstances t h a t  t h e  bankrupt i s  

the  "reputed ownerntare a v a i l a b l e  t o  t h e  c r e d i t o r s .  
This provis ion does not apply  i n  t h e  l i q u i d a t i o n  of 
companies, but i f  t h e  d o c t r i n e  of reputed ownership 
i n  f avour  of c r e d i t o r s  were thought appropr ia t e  f o r  
r e i n t r o d u c t i o n  in to  Sco t s  law, t h e  Engl ish  d i s t i n c t i o n  
might seem superfluous. 

3. 	 Transfer  by Agreement with r u l e s  d i f f e r e n t  
f r p m  those  prescribed by t h e  Sale  of Goods Act 
f o r  a sce r t a in ing  i n t e n t i o n  extended t o  a l l  
t r a n s a c t ions, 

61. Those who take t h e  v iew t h a t  t r a n s f e r  of ownership by 
agreement provides a d e s i r a b l e  measure of f l e x i b i l i t y  
i n  commercial t r ansac t  i ons ,  and should consequently be 
extended t o  cont rac ts  o t h e r  t h a n  s a l e ,  may never the less  
be of opinion t h a t  t h e  rules f o r  a s c e r t a i n i n g  t h e  
i n t e n t i o n  of t h e  p a r t i e s  i n  cases  where they have made 

no s p e c i f i c  agreement on t h e  matter1 might b e n e f i c i a l l y  
be a l t e r e d ,  We understand t h a t  it i s  inc reas ing ly  
common i n  commercial s a l e s  f o r  t h e  c o n t r a c t  t o  c o n t a i n  
a term t o  t h e  e f f e c t  t h a t ,  even a f t e r  de l ivery ,  

' s a l e  of Goods Act 1893, s.18. 



ownership s h a l l  remain ves ted  i n  t h e  s e l l e r  u n t i l  t h e  pr ice  
has  been paid. ' I f  t h i s  i s  indeed t h e  case ,  t h e r e  might 

be an argument f o r  br inging t h e  l a w  more i n t o  s t e p  with 
commercial p r a c t i c e  by making t h e  f i r s t  r u l e  f o r  a sce r t a in ing  
t h e  i n t e n t i o n  of t h e  p a r t i e s  t h a t ,  i r r e s p e c t i v e  of de l ivery ,  
ownership s h a l l  pass only when t h e  quid pro quo bargained f o r  
i n  t h e  c o n t r a c t  has been supp l i ed ,  Al t e rna t ive ly ,  while 
r e t a i n i n g  and extending t o  c o n t r a c t s  o ther  t h a n  s a l e  t h e  
over r id ing  p r i n c i p l e  t h a t  property passes when t h e  p a r t i e s  
intended it t o  pass ,  it might be  thought t h a t  t h e  f i r s t  r u l e  
f o r  a s c e r t a i n i n g  t h a t  i n t e n t i o n  should be t o  t h e  e f f e c t  t h a t  
property passes  t o  the  t r a n s f e r e e  on de l ivery  ( t r a d i t i o ) ,  
i r r e s p e c t i v e  of the  time of payment. Such a regime could be 
argued t o  combine t h e  element of f l e x i b i l i t y  with t h e  equally 
d e s i r a b l e  consequence f o r  the  p r o t e c t i o n  of t h i r d  p a r t i e s  t h a t  
i n  the  m a j o r i t y  of con t rac t s  contemplating t h e  t r a n s f e r  o f  
corporea l  moveables t h e  p r t y  i n  possession o f  t he  goods 
would i n  f a c t  be  t h e  owner o f  them, Were t h i s  p o s s i b i l i t y  

p rov i s iona l ly  t o  f ind  favour wi th  those  whom we consu l t ,  
they  would wish t o  study paragraphs 64 Seq.- i n  which we 

d i scuss  c e r t a i n  spec ia l  r u l e s  which have been g ra f t ed  onto 
t h e  requirement of t r a d i t i o  by those  l e g a l  systems i n  which 
t h i s  method i s  necessary f o r  t h e  t r a n s f e r  o f  ownership of 
moveables. Although under t h e  system which we have jus t  
ou t l ined  t r a d i t i o  would be e s s e n t i a l  f o r  t h e  t r a n s f e r  of 
property only where the p a r t i e s  expressed no contrary i n t e n t  ion ,  
it would c l e a r l y  become t h e  normal means by which ownership 
passed,and t h e  s p e c i a l  r u l e s  mentioned would i n  many cases be 

bo th  r e l e v a n t  and important. 

'we consider  such terms i n  more d e t a i l  i n  paras. 78-85 i n f r a .  



4. Transfe r  of Cvvrlership by .Delivery 

62. Transfer  of ownership could be made dependent on t r a d i t i o  

i n  c a s e s  of s a l e  as i n  o t h e r  t r a n s a c t i o n s  a t  common law, 
This might t a k e  t h e  f o r n  of s u b s t a n t i a l l y  r e p e a l i n g  t h e  

Sa l e  of Goods Act as far a s  i t s  proper ty  p r o v i s i o n s  
a p p l y  t o  Scotl..an.d and r e s t o r i n g  t h e  common l a w  general.l.y, 
o r  combining t r a d i t i o  w i t h  s t a t u t o r y  provis i .ons  p r o t e c t i n g  
a  buyer 9f s p e c i f i c  goods (and a subpurchaser  from him) 

from t h e  s e l l e r ' s  c r e d i t o r s  even be fo re  d e l i v e r y  had t a k e n  
p lnce ,  This w a y ,  i n  e f f e c t ,  t h e  resu1.t. of  t h e  M e r c a n t i l e  
Law Amendrnerlt ( ~ c o t l a r l d )  Act 1856, T o  g i v e  t h i s  

p r o t e c t i o n  f u l l  e f f e c t ,  ,and ena1)l.e t h e  buyer t o  ob t a in .  

s p e c i f i c  implement, i.t wou1.d be necessary  t o  provide  t h a t  
t h e  s e l l e r ' s  t r u s t e e  i n  bankruptcy would n o t  be  f r e e  t o  
r e p u d i a t e  t h e  c o n t r a c t  and l e a v e  t h e  buyer t o  a remedy 

i n  damageso It has  been suggested2 t h 8 t  so-ca l led  

p s s s i n g  of p roper ty  o r  t i t 1 . e  i s  in f a c t  a comp1.e~ of 
r u l e s  r a t h e r  t h a n  a s i n g l e  concept .  It  i s  p o s s i b l e  t o  
g ive  an acqui.rer  p r i o r i t y  r i g h t s  i.11 s p e c i f i c  goods  b e f o r e  

they  a r e  handed ove r ,  bu t  also t o  p r e se rve  t h e  t r n n s f e r o r ' s  
r e a l  r i g h t s  over goods a t  least until t h e  r i g h t :  of s t oppage  

-i n  t r a n s i t u  3,s l o s t ,  2nd even t o  r e s e r v e  owfiership a . f t e r  
t r a n s f e r .  Though t r a d i t i o  i n  t h e  serlse of handing over  
the  moveables  agreed t o  be t r a n s f e r r e d  i s  t h e  normal 
cu lmina t ion  o f  a t r a n s a c t i o n  f o r  t r a n s f e r  of ownershf p ,  

~ 1 1legal .  systems which r equ i - r e  t r a d i t i o  have g r a f t e d  o n t o  
t h i s  requirenient specia l .  ru l .es  f o r  p a . r t i c u l z r  c a s e s ,  e . go  
when tile t r a . ~ s f e r e e  i s  a l r e a d y  ir i  possess ion,  or  t h e  

t r a n s f  e r o r  wishes t o  t r a n s f e r  9cvrlership whi le  r e t a i n i n g  
use or  custody of t h e  t h i n g  a f t e r  t r a n s f e r ,  These s p e c i a l  

c o n s i d e r a t i o x s ,  which do n o t  a f f e c t  t h e  b a s i c  pr incj . .p le ,  

1 C f .  -in heri.tn.ge Gibaon v . .  Eurlter Home Desigw 19'76 
S..IL,T. 534. 
2V. Kruse,  The l i i g h t  of Yrope r ty ,  vo l ,  2 ,  pp.64-5. 
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a r e  discussed i n  paragraph 64 and following 
paragraphs. Those consulted w i l l  probably wish t o  
consider  them before  advis ing  us as t o  which of t h e  
four  courses s e t  out above seems most d e s i r a b l e  t o  adopt. 

63 .  We i n v i t e  comment as t o  whether ownership i n  s p e c i f i c  
moveables should be t r ans fe r red :  

(a)  as t h e  L a w  s tands  a t  present ,  but wi th  
c l a r i f i c a t i o n  of t h e  property provis ions  
of t h e  Sa le  of Goods Act; o r  

( b )  	as agreed by con t rac t  between t r a n s f e r o r  
and t r a n s f e r e e  (with t h e  ex i s t ing  r u l e s  
under t h e  Sale  of Goods Act f o r  a s c e r t a i n i n g  
t h e i r  i n t e n t i o n  extended t o  a l l  t r a n s a c t i o n s ) ;  02 

( c )  	as agreed by c o n t r a c t  between t r a n s f e r o r  and 
t r a n s f e r e e  (but  with r u l e s  d i f f e r e n t  from 
those  prescr ibed by t h e  Sale  of Go3ds Act 
f o r  a s c e r t a i n i n g  t h e i r  in t en t ion  extended t o  a l l  
t r a n s a c t i o n s ) ;  o r  

( d )  	by r e in t roduc ing  t h e  mode of t r a d i t i o  i n  
s a l e  as i n  o ther  t r ansac t ions  f o r  t r a n s f e r  
of r e a l  r i g h t s  i n  moveables, (with o r  without 
s t a t u t o r y  p r i o r i t y  r i g h t s  i n  favour of 
onerous con t rac t ing  p a r t i e s ) .  

We should a l s o  welcome suggest ions f o r  de f in ing ,  l i m i t i n g  
or  extending t h e  scope of t h e  mode of t r a n s f e r  se lec ted .  

E. THE PROBLEMS OF TRADITIO 
1. Construct ive and Symbolic Delivery 
64. T r a d i t i o  normally fnvol-ves a n  ac tua l  t r a n s f e r  of physical 
possession of t h e  goods t o  t h e  t ransferee .  It has ,  however, 
been held s u f f i c i e n t  t o  hand over t o  the  t r a n s f e r e e  the  key 



of t h e  r e p o s i t o r y  i n  which they a r e  s t o r e d ,  S i m i l a r l y ,  

when goods a r e  i n  t h e  s t o r e  of an independent t h i r d  pa r ty  
and a r e  s u f f i c i e n t l y  a sce r t a ined  and d i s t ingu i shab le  from 
other  l i k e  goods i n  t h e  s t o r e ,  t r a d i t i o  may be e f fec ted  
by handing t o  the  t r a n s f e r e e  a de l ive ry  order  addressed 

t o  t h e  s torekeeper  and i n t i m a t i n g  t h i s  f a c t  t o  t h e  l a t t e r ,  
o r  by endorsing i n  the  t r a n s f e r e e ' s  favour  and d e l i v e r i n g  
t o  him t h e  s to rekeeper ' s  warrant and giving n o t i c e  the reof  
t o  t h e  s torekeeper .  where goods a r e  regarded by 

mercant i le  custom a s  symbolised by a document of t i t l e ,  
endorsa t ion  and de l ivery  of t h a t  document i s  3ufficAen-t * 

t o  t r a n s f e r  property i n  t h e  goods. The only document c l e a r l y  

recognised a s  - i s  af a l l i n g  within t h i s  ca tegory  i n  Scotland 

b i l l  of lading. '  Apart f r o m  t h i s  i s o l a t e d  case t h e  drawing 

up or  handing over of a document which n a r r a t e s  t h e  t r a n s f e r  
o f  ownership of moveables t o  t h e  t r a n s f e r e e ,  or  which 

purports  i t s e l f  t o  be a t r a n s f e r  of them, i s  i n e f f e c t i v e  

t o  pass t h e  ownership of t h e  goods without a c t u a l  phys ica l  
de l ivery  of them. ~ h u sBe l l  s t a t e s :  5 

"Writing i s  commonly used i n  complicated 

t r a n s z c t i o n s ,  involving a t r a n s f e r  of moveables; 

o r  where t h e  conveyance i s  of a u n i v e r s i t a s  ... 

But such conveyance i s  no t  held e f f e c t u a l  

wi thout  del ivery t o  exclude puzchasers or  

c r e d i t o r s  poinding. And momentary de l ive ry  of 

possess ion ,  together  with an instrument  of 

possess ion ,  w i l l  not be s u f f i c i e n t  i f  t h e  

a c t u a l  possession be re turned  t o  and l e f t  with 

t h e  owner." 


' ~ a x ~ e l lv. Stevenson (1831) 5 W. & S. 269; Liquida tor  of 
m o t h i a n  O i l  Co. v.  Mair ( 1892) 20 R.  64; see  also Bell. 
Commentaries 3;p.186, P r i n c i p l e s  para.  1302. 

lack v .  I t l c o r p ~ r a t i o n ~ o fBakers (1867) 6  M. 136; Hkyman v .  

McLintock 1907 S.C. 93 ; P r i c e  & P i e r c e  v .  Bank o f  Scot land 

7912 S.C. (H.L.)19. 


b e l l ,  P r i n c i p l e s  para. 1305; Bogle v. Dunmore ( 17871 Nor. 
14216; Youn v. S t e i n 1s Cred i to r s  (178-1421 8;cf. 
Gow PP*d. 

4 ~ h o m s o ~v. Chirnside ( 1558) Mor.827; Corbet v.  S t i r l i n  
- ~ M o r , 1 0 6 0 2 ;  S t iven  (Watsonls T r .  ) v. Cowan 

15 S.LeR.422 esp. per Lords C u r k i e h i l l  and Deas (notarial 

instrument ) . 


' p r inc ip les  para. 1458. 
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2, Problems of Separa t ion  of Possession and Ownership 
65. I n  a system under which t i t l e  i s  t r ans fe r red  by 
t r a d i t i o n ,  ownership and possession w i l l  more f r equen t ly  
coinc ide  than i n  a  system under which "propertyt '  i s  

t r a n s f e r r e d  by agreement. I n  t h e  normal con t rac t  of s a l e  
t h e  handing over of t h e  goods by transf 'eror t o  t r a n s f e r e e  i s  

t h e  usual  and expected culminat ion of the  cont rac t  agreed 
between t h e  pa r t i e s .  However, under e i t h e r  system t h e  l a w  
has t o  r e so lve  a  number of problems which a r i s e  when owner- 
s h i p  and possession do not  co inc ide ,  and where physical  

tra.nsf e r  of possession i s  inappropr ia te .  The S c o t t i s h  
c o u r t s  have had t o  grapple  with t h e s e  problems before and 
a f t e r  1894, and indeed t h e  in t roduc t ion  of t h e  Sale of Goods 
Act provis ions regarding  "passing of property " has not of 
i t s e l f  a l t e r e d  fundamentally t h e  na ture  of t h e  problems o r  
of t h e i r  so lu t ions .  

3. Transferee a l ready i n  Possess ion  (Trad i t io  Brevi  Manu) 

6 6 :  One of t h e  simpler s i t u a t i o n s  encountered is  where one 
pa r ty  who i s  a l ready i n  possession of goods on l imi ted  t i t l e  -
e.g. h i r e  o r  l oan  - c o n t r a c t s  t o  acqui re  ownership from t h e  
owner of t h e  goods. Only a p r imi t ive  and f o r m a l i s t i c  system 
of law would r e q u i r e  t h e  goods t o  be res tored  t o  the  owner so 
t h a t  he could t h e r e a f t e r  r e t r a n s f  e r  possession by t r a d i t i o n .  
I n  Roman law t r a d i t i o  b r e v i  manu w a s  recognised i n  such 
s i t u a t i o n s ,  The e x i s t i n g  possession provided a  foundat ion 
f o r  t h e  passing of ownership by agreement. I n  madern t imes ,  

t h e  d r a f t  uniform l a w  prepared under the  auspices  of Unidroi t  
f o r  t h e  pro tec t ion  of good f a i t h  acqu i re r s  of  r i g h t s  i n  
corporea l  moveables proposed t o  g ive  t h a t  pro tec t ion  both  t o  
a c q u i r e r s  t o  whom goods had a c t u a l l y  been handed over i n  
implen-ent of contract ,and a l s o  t o  acqu i re r s  who, having 
a l r eady  been i n  possession, acquired f u r t h e r  r i g h t s  by 



c o n t r a c t o  Since i n  most Western European l e g a l  systems a 

possessor i s  already regarded as owner so far  as persons 
dea l ing  with him i n  good f a i t h  a r e  concerned, t h e  Unidro i t  

s o l u t i o n1 merely recognised genera l ly  accepted d o c t r i n e ,  
A s  Professor  W I Gordon has  pointed out?  t r a d i t i o  b r e v i  

manu has been accepted from an e a r l y  da te  i n  Scots  l a w .  

C i t i n g  Hope Major P r a c t i c k s  and a case i n  1621,  he 

observes : 
nAn everyday example of t r a d i t i o  brevi  manu 

today i s  a c q u i s i t i o n  on making t h e  f i n a l  

payment i n  a  hire-purchase t r a n s a c t i o n .  


We a r e  not  aware of any r e a s o n  f o r  i n t e r f e r i n g  with t h e  
common Law, which does n o t  i n  t h i s  context  seem t o  be 

a f f e c t e d  by the  Sale of Goods Act 1893, 

4, Transfer  of Ownership{ Re ten t ion  on Limited T i t l e-
( T r a d i t i o n  by t4Declaration of Transfer  o f  Possessionw 

or Constitutum Possessorium) 
67. Where the  s e l l e r  i n  possession contracted t o  r e t a i n  
n a t u r a l  possession on q u a l i f i e d  t i t l e  or  mere custody, 

l o g i c a l l y  cor~venience would recognise  i n  a l imi ted  

context  a form of t r a d i t i o n  o r  de l ive ry  without phys ica l  
handing t o ,  and then handing back by, t h e  buyer of t h e  

sub jec t  o f  s a l e ,  Consequently, l e g z l  systems which r e q u i r e  

t r a d i t i o n  f o r  t r a n s f e r  of t i t l e  (as does the  common law of 

cotl land) have developed f o r  t h i s  l imi ted  purpose d o c t r i n e s  

of "dec la ra t ion  of t r a n s f e r  of possessionu which a r e  

usua l ly  regarded as  special  cases  of  t r a d i t i o  - but  a r e  

regarded by some systems as except ions t o  the  genera l  
r u l e  - j u s t i f i e d  by t h e  d e s i r a b i l i t y  of r e t a i n i n g  t h e  
genera l  r u l e  f o r  normal t r a n s a c t i o n s  without r e q u i r i n g  

-

1i . e .  t h e  dr:>ft  Uniform Law discussed i n  the  accompaliying 
Memorandum on t h e  p ro tec t ion  of onerous bona r i d e  
acqu i re r s  of another1 S property .' 

2 ~ t u d i e si n  t h e  Transfer of 12roperty by T r a d i t i o ,  p. 21 6. 



an absurd formalism i n  the  s p e c i a l  s i t u a t i o n s  here considered. 1  

T r a d i t i o n  by "dec la ra t ion  of t ra r l s fer  9f possessionff or 
cons t i tu twn possessorium i s  t h e  converse s i t u a t i o n  t o  t r a d i t i o  
b r e v i  manu. I n  German law t h e  C i v i l  Code provides: 2 

llIf t h e  Dwner i s  i n  possession of t h e  thing,t h e r e  

may be s u b s t i t u t e d  f o r  de l ive ry  an agreed l e g a l  

r e l a t i o n s h i p  between him and the  purchaser,  

whereby t h e  purchaser o b t a i n s  i n d i r e c t  p o s s e ~ s i o n . ~ ~  


68. I n  l e g a l  systems which have developed t h e  Roman-Dutch law, 
wi th  which Sco t s  law had a f f i n i t i e s ,  it i s  recognised t h a t  
though physical  t r a n s f e r  of possession may i n  c e r t a i n  spec ia l  
circumstances be dispensed w i t 1 1  - though not  t o  c r e a t e  

s e c u r i t y  r i g h t s  - t h e  necess i ty  f o r  a l e g a l  equivalent  of 
de l ive ry  remains. Delivery may except i o n a l l y  t ake  place 

when the  possessor agrees t o  iiold t h e  t h i n g  i n  f u t u r e  f o r  the  
new owner who has acquired it. The t r a n s f e r o r  who r e t a i n s  

con t ro l  f o r  an  agreed purpose has changed t h e  qua l i ty  of h i s  
i n t e n t i o n  t o  possess, and the  agreement t o  t r a n s f e r  ownership 

t a k e s  e f f e c t  without physical  handing over: 
"Trad i t io  by consti tutum ossessorium denotes a+form of de l ivery  i n  which t e t r ans f  e ro r  r e t a i n s  
possession of the  t h i n g  i n  which he has agreed 
t o  t r a n s f e r  a r e a l  r i g h t  t o  the  t ransferee,  and 
only h i s  mental a t t i t u d e  towards it  u~ldergoes 
a change. I n  other words, t h e  owner of a t h i n g  
r e t a i n 3  possession of i t ,  but  acknowledges t h a t  
it s h a l l  henceforth be owned by t h e  t r a n s f e r e e  
and t h a t  he w i l l  keep i t  i n  his possession on 
behalf  of t h e  l a t t e r e f 1 3  A 

Lord de V i l l i e r s  C.J. said of consti tutum possessorium:4 

' s e e  H. S i l b e r b e r g  The Law of Proper ty ,  p. 163. 

2 ~ . ~ . ~ .A r t .  930. ( t r .  F o r r e s t e r ,  Goren and I lgen) .  

3 ~ i l b e r b e r g ,-l o c  .G. 
4pa n v. Yates 9 S.C. 497; Orson v .  Reynolds 2 Buch,
&105. 




nThat d o c t r i n e  a p p l i e s  where a  person who i s  a l ready  
l e g a l  possessor undertakes t o  become possessor 
f o r  someone e l s e n ;  and: 

"No p r i n c i p l e  i s  more c l e a r l y  e s t ab l i shed  than t h a t  
a const i tutum i s  not  t o  be presumed un less  i t s  
ex i s t ence  n e c e s s a r i l y  fol lows from t h e  o the r  ' 

circumstances of t h e  case.  

69. Since t h i s  device might provide a n  opportuni ty f o r  a d ebtor  

t o  defraud h i s  c r e d i t o r s ,  t h e  cour t s  ' i n v e s t i g a t e  most .-
.-

searchingly t h e  c i rcuns tnnces  of every case  where d e l i v e r y  of 

t h i s  s o r t  i s  alleged. '  Chief J u s t i c e  Innes s t r e s s e d  t h e  

tance of r e q u i r i n g  a d e f i n i t e  ground f o r  r e t a i n i n g  2 
01 (causa d e t e n t i o n i s )  on t h e  p a r t  of t h e  t r a n s f e r o r .  
"There must be a c l e a r l y  roved c o n t r a c t u a l  
r e l a t i o n s h i p  under which f'a s e l l e r ]  becomes t h e  
detentor  f o r  t h e  purchaser. Only i n  such a 
case would t h e  doc t r ine  of const i tutum 

ossessorium opera te  t o  pass t h e  property by a 
-itious d e l i v e r y O t t  

70. Because t h e  S c o t t i s h  c o u r t s  a t tached g r e a t  importance 


t o  the  f a c t  of possession,  --
t r a d i t i o  b r e v i  manu was r e a d i l y  


acceptable.  However, i n  t h e  converse s i t u a t i o n ,  where 


a possessor cont rac ted  t o  t r a n s f e r  h i s  r i g h t  of ownership 

t o  another bu t  remained i n  n a t u r a l  possession on l i m i t e d  

t i t l e ,  t he  c o u r t s  were h e s i t a n t  t o  accept  t h a t  t h e r e  had 


been a  s u f f i c i e n t  handing over of t h e  r i g h t s  of owner-

s h i p  and of c i v i l  possession. A might s e l l  h i s  


f u r n i t u r e  o r  moveable f a c t o r y  machinery t o  B,  y e t  con t inue  


t o  Dossess on l o a n  or  h i r e ;  or  A ,  a jewel ler ,  might s e l l  


a  watch t o  B but r e t a i n  it t o  engrave an i n s c r i p t i o n  

ordered- by t h e  customer. The t r o n s f  e r  of t i t l e  would 


, not be apparent t o  t h i r d  p a r t i e s  who might consequently 

lp l i l l e  and M i l l i n ,  Mercant i le  Law of South Af r i ca ,  16th ed. 

* ~ o l d i n g e r l bTr. v. Whitelaw and Son 1917 A.D. 66 at p.  75. 



cont inue t o  dea l  wi th  t h e  non-owning possessor as ,  i f  he were 
s t i l l  owner, Such t r a n s a c t i o n s  might have an  e n t i r e l - y  
l e g i t i m a t e  purpose, but might a l s o  be used i n  an at tempt  
t o  de fea t  t h e  reasonable  expectat ions of general  c r e d i t o r s .  

71. Be l l  cons iders1  t h a t  t h e  only cases  i n  which a 

cons t ruc t ive  de l ive ry  i s  recognised as s u f f i c i e n t  t o  pass 

property i n a  s p e c i f i c  sub jec t  t o  a new owner a f t e r  payment 
of t h e  p r i ce ,  without manifes t  change of custody, a r e  those 
of " d e c l a r a t i o n  of t r a n s f e r  of possessionu ( c o n s t i t u t u n  
possessorium). He r e l i e s  l a r g e l y  on Roman law a u t h o r i t i e s  
and on Poth ier .  He  ins t ances  t h e  case of a man buylng a 

mass of s i l v e r  which he wishes t o  be made i n t o  a vase: 
l!.. .( 1 ) t  w'ould he absurd t o  carry away t h e  
m a t e r i a l s  ... when it was to$e i n s t a n t l y
returned f o r  m a n ~ f a c t u r i n g . ~ ~  

Hume a l s o  thought3 t h a t  a t  common law t h e r e  was room f o r  the  
d o c t r i n e  of consti tuturn possessorium 5n some s i t u a t i o n s :  

Vut t h e  case  t h a t  I buy a horse from a horse 
hyrer , or  t h e  keeper of a l i v e r y  s t a b l e ,  and 
t h a t ,  a f t e r  buying, I f ind  it convenient t o  l e t  
t h e  horse remain a t  l i v e r y  i n  the  same s t a b l e .  11 4 

He r e f e r s  a l s o  t o  t h e  case of Young v .  ~ a d i e *in which a s a l e  
w a s  held e f f e c t i v e  when t h e  s e l l e r ,  a s  had been pre-arranged, 
became h i r e r  of t h e  c a r t s  and horses which he had sold.  In 
t h i s  case e l a b o r a t e  s t e p s  had been taken t o  s i g n i f y  t h e  change 
of ownership. For cons t ruc t ive  t r a d i t i o n  t o  be e f f e c t i v e  
Hume considered t h a t ,  though it would be unreasonable " t o  

exac t  a t r a n s p o r t a t i o n ,  a change, of  s i t u a t i o n  t o  t h e  
inconvenience and t roub le  of the  buyerM - y e t  I t s t i l l  a case 
would need t o  be q u a l i f i e d  by circumstances of a dec i s ive  
n a t u r e ,  and c l e a r l y  i n d i c a t i v e  of an a l t e r a t i o n  of t h e  

' ge l1  Commentaries i t  pp. 188-9. 

2p.189. 

3 ~ e c t u r e sI11 pp. 251-2. 

4p. 257. 

* ~ u n e  1815 unreported: a t  p.252. 
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property t o  make way f o r  such a construction i n  any case 
where the  price had not been paidtt. These authors thus 
recognise a doctrine of t tdeclaration of t r ans fe r  o f  
possessiont) provided that  there  i s  c lear  evidence of a -
new subordinate possessory t i t l e  created by contract 
.(causa detentionis) .  Professor WiM. Gordon i n  a perceptive 

comment observes ,l however, 

Itbut the re  is evident i n  the cases a reluctance 
t o  recognize a delivery in any case where the  
transferor. 'xetains goods i n  hits own hands and 
t h e  . t e s t  applied i s  not whetner t h e r e  i s  a 
causa detentionis, but whether it i s ,  o r  ought
t o  be, cLear t o  t h i r d  par t ies  t h a t  there  has 
been a change of ownership, despite the  fac t  
t h a t  there  i s  no change i n  the physical
s i t u a t i o n  of  the goods. The d i f f i c u l t y  f e l t  
by Scot t i sh  judges o v e r  constitutwn ossessorium 

%i---has been that there i s  a r u l e  of law t a t  i n  the  
case of corporeal m~veables~possess ion  creates 
a presumption of ownership. Given t h i s  ru le ,  
delivery i s  of l e s s  importance than possession; 
t h e  f a c t  of possession i s  of more importance
than the  method by which it was acquired.
Furthermore, the f a c t  of possession i s  one 
read i ly  accessible t o  the knowledge of th i rd  
p a r t i e s  and one eeason alleged f o r  the  r u l e  
requir ing delivery i n  Scots law i s  t h a t  t h e  
t r ans fe r  should be made apparent t o  th i rd  parties." 

7 2 ,  We doubt whether i t  would be helpful  t o  analyse the  
mass of confl ic t ing case l a w  on t h e  problems of 
constilutum possessorim and the consequences o f  

separating possession and ownership a t  common law5 -
which i s  s t i l l  applicable i n  s i tua t ions  not regulated 

'we should a d d  also "the doctrine of  reputed ownershipw. . 
' ~ e eR. Brown ~ r e a t i i d  on The Sale of Goods esp.  p. 114 
-e t  and Appendix 11; also Gordon 'loc.-9. 



by t h e  Sale  of Goods Act. The c o u r t s  were seemingly more 
concerned with p ro tec t ing  t h e  i n t e r e s t s  of general  c r e d i t o r s  
t h a n  wi th  t h e  p o s s i b i l i t y  of dishonest  disposal  by a non-
owner i n  possession. Eventual ly  i n O r r l s  T r .  v ,  T u l l i s1 

e a r l i e r  c o n f l i c t i n g  a u t h o r i t i e s  were dis t inguished.  
Lord Just ice-Clerk Moncreif f quoted with approval 
Lord 1vory2: 

"Credi tors  a r e  bound t o  know t h a t  many honest 
occasions of possession may a r i s e  i n  t h e  d a i l y  
complication of human a f f a i r s ,  without any 
r a d i c a l  t i t l e  of property i n  t h e  mere possessor
on,which they would be s a f e  t o  rely a s  a  ground 
of c red i t . "  

He d is t inguished between -c a s e s  where a s e l l e r  merely remained 
i n  possession a f t e r  s a l e  3 

"and those  i n  which a new t i t l e  of possession, 
s p e c i f i c  and determinate,  wi th  known r i g h t s  and 
l i m i t s , ,  i s  acquired by him." 

I n  t h e s e  s i t u a t i o n s  the  cowrt was prepared t o  recognise  
t r a n s f e r  of ownership by c o n s t r u c t i v e  del ivery of machinery 
t o  a purchasing landlord while  t h e  s e l l e r  remained i n  
possession on t h e  subordinate  t i t l e  of h i r e r ,  The landlord  
w a s  p refer red  t o  t h e  s e l l e r '  S t r u s t e e  i n  bankruptcy. 

73. Other systems which r e q u i r e  de l ivery  ( t r a d i t i o )  t o  

c o n s t i t u t e  a r e a l  r i g h t  over corporeal  moveables recognise  
bo th  t r a d i t i o  b r e v i  manu and .const i tutum possessorium. Inv 

German which has p a r t i c u l a r l y  s t r i c t  r u l e s  regarding  

'shearer v. C h r i s t i e  (1842) 5D. 132 a t  p.136. 
.. 

3 0 r r a s  Tr .  a t  P* 9.46. 

!B.G.B. A r t .  930: "If t h e  m n e r  i s  i n  
possession of t h e  th ing ,  t h e r e  may be subs t i tu ted  f o r  
d e l i v e r y  a l e g a l  r e l a t i o n s h i p  between him and t h e  purchaser,  
whereby the  purchaser o b t a i n s  i n d i r e c t  possession". See 
a l s o  Schuster ,  P r i n c i p l e s  of German Law ( 1 9 0 7 ) ~  p.396; 
Cahn, Nanual of German Law, vol. 1 ( 1 9 6 8 ) ~  p.181; A Wacke, 
D a s  Bes i t zkons t i tu t  a l s  Ubergabesurrogat i n  Rechtsgeschichte  
u n d  Rechtsdogmatik: Ursprung, Entwicklung und Grenzen des 
Trad i t ionspr inz ips  i m  Mobiliarsachenrecht (Cologne, 1974) 
esp... pp.48-51.- - See a l s o  t h e  South African a u t h o r i t i e s  c i t e d  
i n  paras ,  6'8 and 69 supra,  



t r a d i t i o  p it appears  t h a t  .ownerghip w i l l  p a s s  t o  a buyer 
without  de l ive ry  even though t h e  s e l l e r O s  continued 
possession i.s merely under a con t rac t  of' s a f e  cuetody f o r  
t h e  buyer. There must, however, be a con t rac tua l  causa 
d e t e n t i o n i s  ( l e g a l  ground f o r  r e t a i n i n g  possession) .  Mere 
continued possession w i l l  not s u f f i c e *  This  is  comparable 
t o  t h e  common law s i t u a t i o n  i n  Sco t s  l a w  - which presumably 
exp la ins  w h y ,  though c o n s t r u c t i v e  de l ive ry  may be e f f e c t e d  
by a de l ive ry  order d i r e c t e d  t o  an independent t h i r d  
pa r ty  who has custody o f  t h e  goods, such an order i s  

i n e f f e c t i v e  i f  d i rec ted  t o  a possessor who i s  t h e  
t r a n s f  e r o r  g s agent or servant, ' However, Sdec la ra t ion  of 

transfer of possessiontt ( c o n s t i t u t m  possessorium) i s  not  
recognised i f  the  purported t r a n s f e r  i s  t r u l y  by way of 
s e c u r i t y ,  If such t r a n s a c t i o n s  t ake  t h e  form of s a l e  t h e y  
a r e  excepted from t h e  provis ions  of t h e  S a l e  of Goods Act 
1893 regarding  t r a n s f e r  of property and a r e  regula ted  by 
t h e  common l a w e 2  Provided t h a t  t h e  l e g i t i m a t e  i n t e r e s t s  

,
of t h i r d  p a r t i e s  a r e  adequately p ro tec ted ,  we can at  
present  see no ob jec t ion  t o  t h e  r e c o g n i t i o n  of a d o c t r i n e  
of c o n s t i t u t m  possessoxiurn i n  Sco t s  l a w  as a l i m i t e d  and 
c l e a r l y  def ined except ion  t o  t h e  normal r u l e  which r e q u i r e s  
a n  ac tua l  physical  handing over t o  t r a n s f e r  a r e a l  r i g h t  i n  
corporea l  moveables. S i t u a t i o n s  i n  which t h e  t r a n s f  e r o r  
remains i n  possession on l imi ted  t i t l e  held from t h e  new 
owner , a re  r e l a t i v e l y  r a r e e  I n  t h e  usual  case ,  were 
t r a d i t i o n  i n  s a l e  t o  be r e i n s t a t e d ,  t h e r e  would b e  a change 
of custody and a  n a t u r a l  coincidence of ownership and 
possession. Only i n  except ional  cases  would a  r e a l  r i g h t  
be t r a n s f e r r e d  by q f d e c l a r a t i o n  of t r a n s f e r  of possessionu.  
I n  s h o r t  t h e  policy ques t ion  f o r  cons ide ra t ion  is whether 

Gordon OJ. &, ~ ~ 2 1 %  
-1 



it is  prefer red  t h a t  physical  handing over should be required 
f o r  t r a n s f e r  of t i t l e  i n  normal s i t u a t i o n s ,  i . e .  t h e  substan- 
t i a l  m a j o r i t y  of t r a n s a c t i o n s ,  with s p e c i a l  r u l e s  f o r  except- 
i o n a l  s i t u a t i o n s  which a r e  r e l a t i v e l y  r a r e ;  o r  whether it 
i s  p re fe r red  t h a t  t h e  genera l  r u l e  should be t h a t  "propertya1 
can pass by agreement - with r a t h e r  numerous exceptions t o  
t h a t  r u l e ,  such a s  those s e t  f o r t h  i n  t h e  Sa le  of Goods Act 
1893, t h e  Fac to r s  Acts and o ther  legi*T&tion, 

74 .  The t h i r d  par ty i n t e r e s t s  whichmight  be a f fec ted  by 
cons t i tu twn possessorium a r e  those  of c r e d i t o r s  and of -born 
f i d e  t h i r d  par ty  acqu i re r s  from a possessor who acted i n  
d is regard  of t h e  owner's r i g h t .  A s  we have noted, the  
S c o t t i s h  c o u r t s  formerly at tached considerable  importance t o  
t h e  d o c t r i n e  of "reputed ownership": 

"Reputed ownership, where i t  was recognised, 

c r e a t e d  a r i g h t  i n  favour of t h e  c r e d i t o r s  

of t k e  possessor which was no t  a f fec ted  by

proof of a l a t e n t  cont rary  r i g h t  ." 

However, by 1882 Lord Just ice-Clerk l o n c r e i f f  concludedz t h a t  
t h e  d o c t r i n e  of reputed ownership "is no longer  of much 
importanceI1, Though the  d o c t r i n e  has importance i n  the  context 
of our e x e r c i s e s  concerning bankauptcy and s e c u r i t y  over 
moveables, it is  a l s o  re l evan t  $0 any study of t r a n s f e r  of 
t i t l e  t o  corporea l  moveables. t ipassing of property" by 
c o n t r a c t  under t h e  Sa le  of Goods Act 1893,sec t ion  17 ,crea tes  
a n  analogous s i t u a t i o n  t o  const i tutum possessoriwn a t  common 
l a w  - except t h a t  t h e  s e l l e r  i n  possession a f t e r  Nproperty" 
has  passed does not  normally hold under a con t rac tua l  r i g h t  
t o  possess. R Brown observed3 t h a t  though s e c t i o n  25 of 
t h e  Act pro tec ted  subsequent purchasers o r  pledgees from t h e  

' ~ r o w n ,  T r e a t i s e  on t h e  Sale  of Goods, p. 115. 

* ~ o b e r t s o n s  v. McInt r e  (1882) 9R. 772 a t  p.778; see a l s o  
t h e  opinions o&s Cowan and Neaves i n  Orrts T r ,o r  v. 

~ u 1 1 . i ~(1870) 8.M. 936. 


3 ~ c i t .  He regarded 9.25 as a s t a t u t o r y  form of . p.11 7. 

r e p u r n  ownership, 


+. 



non-owning s e l l e r  o r  buyer i n  possession: . 
ltThe genera l  c r e d i t o r e  of t h e k e l l e r  ox buyer 
a r e  not  prot 'ected,  and t h e  ques t lon  t h e r e f o r e  
a r i s e s  whether i t  may not  be expedient t o  extend 
t o  Scotland t h e  s t a t u t o r y  reputed ownership which 
f o r  c e n t u r i e s  has formed par t  of t h e  Engl ish  
bankruptcy code . 

7 5 .  He considered t h a t  t h e  i n t e r e s t s  of c r e d i t o r s  seemed t o  
r equ i re  f u r t h e r  p r o t e c t i o n ,  not only because of t h e  

provis ions of s e c t i o n  17 of t h e  Act, but also i n  o the r  
s i t u a t i o n s  i n  which ownership and possession were separa ted .  
This is a problem on which t h e  views of those  experienced 
i n  the  world' of commerce and f inance  ( i n c l u d i n g  l e g a l  
advisers )  should have p a r t i c u l a r  weight. Without t h e  
advantage of t h e i r  views, and t o  focus i s s u e s  f o r  consid-
e r a t i o n ,  we should venture  t o  assume t h a t  i n  consumer 
t r a n s a c t i o n s  today c r e d i t o r s  would r e l y  on more sophis-
t i c a t e d  methods of a s s e s s i n g  a d e b t o r ' s  c r e d i t w o r t h i n e s s  

than  by a s s e s s i n g  it from h i s  l i f e s t y l e  and possess ion  of 
moveables. I f  t h a t  i s  s o ,  the  doc t r ine  of Itreputed 
ownershipt1 would no t  rieed r e s u s c i t a t i o n  i n  t h a t  context .  

So f a r  as l imi ted  companies a r e  concerned, we doubt whether 
unsecured c r e d i t o r s  r e l y  on a n  assumption t h a t  t h e  company 
owns the  moveables in i t s  possession. Here a g a i n  t h e r e  
might seem t o  be no r o l e  f o r  r ev iv ing  t h e  d o c t r i n e  of 
reputed ownership. Paradoxical ly  i t  i s  s i t u a t i - o n s  such 
as Orrts T r .  v. ~ u l l i s '- where an  unincorporated p r i n t e r  
sold plant  and remained i n  possession as h i r e r  - t ha t  we 
f ind  more d i f f i c u l t .  

76. We should welcome views as t o  whether - and i n  what 

s p e c i f i c  s i t u a t i o n s  - i t  bould be d e s i r a b l e  t o  r e i n s t a t e  
a doct r ine  of reputed ownership f o r  t h e  b e n e f i t  of 
general  c r e d i t o r s  o f  a possessor of moveables who has  
t r ans fe r red  ownership t o  an onerous acquirer. 



77.. The other  c l a s s  of t h i r d  party i n t e r e s t s  which most 
meri ts  cons ide ra t ion  i n  t h e  context  of f tdec la ra t ion  of 
t r a n s f e r  of possessionf1 (const i tutum possessorium) i s  t h a t  
of onerous t h i r d  par ty  a c q u i r e r s  from a possessor on l i m i t e d  
t i t l e  who has abused t h e  t r u s t  on which t h e  goods were l e f t  
w i th  him. I n  o t h e r  systems t h i s  s i t u a t i o n  i s  d e a l t  w i t h  
according t o  t h e  g e n e r a l  r u l e s  which pro tec t  bona f i d e  
onerous a c q u i r e r s  f r o m  non-owning s e l l e r s .  The problems 
c r e a t e d  by such a c q u i s i t i o n  a r e  discussed i n  our accompany-
2% Memorandum ,,no.27, 1 and need not  be developed a t  t h i s  

s t age ,  We only observe a t  t h i s  point t h a t  %e a r e  i n c l i n e d  
t o  cons ider  t h a t  i n  any event a second buyer from a non-
owning s e l l e r  i n  possession should be e n t i t l e d  t o  pro tec t ion ,  
whether t h e  s e l l e r  has continued i n  possession as such o r  on 
some l imi ted  t i t l e  such as h i re .  This i s  t h e  conclus ion  
reached by t h e  Privy Council and by the  Court of  Appeal i n  
England when cons t ru ing  s e c t i o n  25(1) of t h e  S a l e  of Goods 
Act The sane reasoning would seem re levant  i n  t h e  

context  of const i tutum possessorium. 

5;. Reserva t ion  of Ownership a f t e r  Delivery 
7 8 ,  We have been asked s p e c i f i c a l l y  t o  cons ider  when 
ownership of goods should pass ,with p a r t i c u l a r  r e f e r e n c e  t o  
provis ions  nega t iv ing  t r a n s f e r  of ownership unti l  payment i s  
made. This problem again  i s  c lose ly  l inked wi th  r i g h t s  i n  
s e c u r i t y ,  and we envisage t h a t  i t  w i l l  be considered i n  
de ta i l  i n  t h a t  c o n t e x t .  The Report of t h e  Crowther 
Committee on Consumer Credi t  stated.: 3 

" O u r  proposed new l e g a l  framework r e s t s  on 
two fundamental point S: 

. i Recognition t h a t  t h e  extension o f  c r e d i t  i n  
a s a l e  o r  hire-purchase tra.nsaction i s  i n  
r e a l i t y  a l o a n ,  and t h a t  the  r e s e r v a t i o n  

moveables:  p r o t e c t i o n  of the onerous 
aqquAreP of ,another  s property, 

'pacif ic  Motor Auctions Pty L t d  v.  Motor C r e d i t s  (Hire
kinance)  L t d  L1965 J A C. 867; %oreester  Works Finance v,  
Cooden E n ~ i n e e r i n g  C19721 I Q.B. 210, 
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of t i t l e  under a hire-purchase or  condit ional  
s a l e  agreement o r  f inance l ea se  i s  i n  r e a l i t y  
a c h a t t e l  mortgage securing a 1 0 a n ~ * ~  

Though t h e  concept of c h a t t e l  mortgage i s  not recognised i n  
Scots  l a w ,  w e  appreciate t he  fo rce  of t h e  reasoning which 
would recognise the t ransac t ions  a s  s h u l a t e d  s e c u r i t i e s ,  
and authors  BP Scot t i sh  l e g a l  t r e a t i s e s  from ~rovvn' t o  
Gow2 have suggested t h a t ,  i f  t h e  r i g h t s  of owners i n  hire-  

purchase t ransac t ions  a r e  t o  be e f f e c t i v e  agains t  t h i r d  
p a r t i e s ,  they should be reg i s te red .  Because we a r e  inc l ined  

t o  regard the  t ransact ions  mentioned i n  the  Crowther Report 
a s  s ecu r i t y  transactions,we forbear  t o  consider them in 
t h i s  Memorandum, but  w i l l  study t h e  conclusions eventual ly  
reached by our Working Party which i s  examining t h e  law on 

secu r i t y  over moveables. 

792 The general problem presented by reservat ion of- owner-
s h i p  i s  set  fo r th  i n  broad terms i n  Kruse8s-' comparative 
study: 

O'ITV, There i s  another problem c lose ly  re la ted  t o  
that of  the  r i g h t  of pursuit  and i t s  termination, 
t he  problem of the va l  i d i t y  of a reservat ion of 
pro pert.^ (used espec ia l ly  i n  instalment con t rac t s ) .  
By t h i s  i s  meant a  term i n  the  contract  of s a l e  by 
which the  s e l l e r  of a c h a t t e l p  secur i ty  o r  any
other  objec t  , expressly r e t a i n s  t he  ownership i n  
it and hence expressly rese rves  h i s  r i g h t  t o  recover 
i t  on default of payment. Between the  contract ing 
p a r t i e s  such reservat ion i s  of course valid.  The 
l a w ,  on the other hand, has t o  f a c e  two problems 
regarding At - first1 whether t h e  reservat ion of 

-a=agains t  subsequent bona fi d et i t l e  s h a l l  be val i  
purchasers from the  buyer, and secondly whether 

' ~ r e a t i s eoa the  Sale of -Goods, p. 167 n.4. It may be 
questioned whether Brown appreciated f u l l y  the  e f f e c t  o f  
a b i l l  af s a l e  i n  English law. 

2 ~ h eMercantile a n d  I ndus t r i a l  Law of Scotland p. 11 6 .n.95. 

3 ~ .Kruse The Right of Property ii p.64. 



-- 

i t  s h a l l  be good a g a i n s t  t h e  buyer 's  c red i to r s .  
The former problem i s  Pound up i n  t h e  quest ion 
of t h e  va l id i ty -e f fec t  and cannot be t r e a t e d  
d i f f e r e n t l y  f r o m  any o t h e r  condi t ion,  The 
second problem - t h e  v a l i d i t y  o f  a r e s e r v a t i o n  
of t i t l e  aga ins t  t h e  buyer1 s c r e d i t o r s  - must 
b e  sub jec t  t o  t h e  a t t i t u d e  which t h e  l a w  t akes  
as rega rds  t h e  t e r m i n a t i o n  of t h e  r i g h t  of 
pursu i t .  If the law t a k e s  t h e  view t h a t  t h e  
r i g h t  of pursui t  must be barred i n  t h e  i n t e r e s t  
of c r e d i t o r s  genera l ly  and e.g, t h a t  a s e l l e r  
who has  handed over t h e  goods t o  the  buyer before 
t h e  l a t t e r  s b a n u u p t  cy , cannot demand t h e i r  
r e t u r n  and must be content  w i t h  a dividend on 
t h e  p r i c e ,  then  t h e  system of l a w  cannot regard 
w i t h  ind i f fe rence  a term i n  the cop t rac t  which 
would enable t h e  s e l l e r  t o  claim recovery of 
t h e  goods from t h e  buyer ' s  t r u s t e e  i n  bankruptcy 
d e s p i t e  t h e  f a c t  t h a t  they were handed t o  t h e  
buyer before  he became bankrupt. For t h e  w p a i d  
vendor who has been denied preference i n  t h e  
buyer t S bankruptcy by t h e  r u l e  b a r r i n g  h i s  r i g h t  
of p u r s u i t ,  would thus  r e g a i n  it by an underhand 
method. The l a w  w i l l  t h e r e f o r e  have t o  t a c k l e  
t h e s e  problems together .  

80, I n  some l e g a l  systems, te rminat ion  of t h e  r i g h t  of 
stoppage -i n  t r a n s i t u  by handing over t o  t h e  buyer o r  h i s  
agent  p u t s  an end to t tpursuiVt" '  of the goods. I f  t h e  
s e l l e r  has  not  been paid,  he ranks  merely as a general  
c r e d i t o r  of t h e  bankrupt buyer,  Though t h e  S c o t t i s h  c o u r t s  
were long susp ic ious  of s a l e s  r e s e r v i n g  r i g h t s  of ownership 
a f t e r  t r a d i t i o n  (de l ive ry )  t o  t h e  buyer, eventually,  towards 
t h e  end of t h e  19th century,  e f f e c t  was given t o  con t rac t s  
r e s e r v i n g  ownership i n  ques t ions  with c r e d i t o r s ,  Brown 

wrote even before  t h e  Sale  of Goods Act had been passed 2 

'gy {Validity- e f f  e c t  " Kruse means the  e f f e c t  which makes 
a va l id  bona r i d e  t r a n s a c t i o n  e f f e c t i v e  t o  g ive  good t i t l e  
though f o u n d e m  an  inva l id  b a s i s ,  e.g. exceptions t o  t h e  
nemo d a t  quod non habet r u l e s .  

2 u ~ s s i m i l a t i o nof t h e  Law of S a l e Y  (1891 ) 3 Jur. Rev.  297 a t  
p, 302, 



"In other  branches of t h e  l a w  of s a l e  t h e  s p i r i t  
of l e g a l  progress has  f r eed  i t s e l f  from t h e  
r e t a r d i n g  in f luence  of t h e  S c o t t i s h  d o c t r i n e  
( w i l e of t r a d i t i o n ) ,  The c a s e s  r e f e r r e d  t o  
involve  suspensive cond i t ions  excluding t h e  
ordinary e f f e c t  of de l ive ry  as a symbol of 
change of ownership. Such condi t ions  a r e  f u l l y  
recognised and explained by our I n s t i t u t i o n a l  
w r i t e r s ,  but they have been looked on with g r e a t  
suspic ion  by our Courts. E f f e c t  has been denied 
t o  them because of supposed i n j u s t i c e  t o  t h e  c r e d i t o r s  
of t h e  buyer,  a r i s i n g  from what has been termed a 
Pconvent ional  hypothecq i n  favour of t h e  s e l l e r  
f o r  t h e  unpaid pr ice ."  

81, The S a l e  of Goods Act 1893, s e c t i o n  19(7 1, provides g e n e r a l l y  

t h a t :  
Where t h e r e  i s  a c o n t r a c t  f o r  t h e  s a l e  of 
s p e c i f i c  goods o r  where goods a r e  subsequently 
appropriated t o  t h e  con t rac t ,  t he  s e l l e r  may, by t h e  
terms of t h e  c o n t r a c t  o r  appropr ia t ion  r e s e r v e  
t h e  r i g h t  of d i sposa l  of t h e  goods u n t i l  c e r t a i n  
condi t ions a r e  f u l f i l l e d , "  

This language a p p l i e s  whether t h e  goods have been de l ive red  o r  
no t ,  If t h e  goods have n o t  been de l ive red ,  r e s e r v a t i o n  of t h e  
r i g h t  of d isposa l  prevents  "propertyu from passing n o t i o n a l l y  
t o  t h e  buyer without de l ive ry ,  We a r e  unaware of p o s s i b l e  -
'=< 

grounds of d i s s a t i s f a c t i o n  a t  t h i s  r e s u l t  before d e l i v e r y  has  
t aken .p laceo  However, we ask  whether t h e r e  i s  d i s s a t i s f a c t i o n  
wi th  t h e  s t a t e  of t h e  l a w ,  according t o  which t h e  s e l l e r  i s  
f r e e  t o  r e se rve  t h e  r i g h t  of d isposa l  Gver- s p e c i f i c  goods. 

82. Sect ion  l g(1)  con t inues ,  however: 

, . ,  notwithstanding t h e  de l ive ry  o f  t h e  goods t o  t h e  
buyer,  or  t o  a c a r r i e r  ox o ther  ., , cus tod ie r  f o r  
t h e  purpose of t r ansmiss ion  t o  t h e  buyer,  t h e  
property i n  t h e  goods does not  pass  t o  t h e  buyer 
until the  condi t ions  imposed by t h e  s e l l e r  a r e  
f u l f i l l e d ,  



The purpose of such r e s e r v a t i o n ,  i f  t he  cond i t ion  r e l a t e d  
t o  payment, i s  normally t o  secure the  s e l l e r  a g a i n s t  t h e  
r i s k  of t h e  buyer ' s  insolvency pr ior  t o  payment. I n  
modern commerce t h e  need f o r  secur i ty  is  normally met by 
bankert S commercial c r e d i t s ,  so t h a t  praper ty  r i g h t s  as 
between buyer and s e l l e r  have become l e s s  important. A s  
a l ready s t a t e d ,  we do not  intend t o  consider  i n  t h i s  
Memorandum documents r e l a t i n g '  t o  goods o r  s e c u r i t y  f o r  
payment. Where ownership i s  reserved d e s p i t e  a d t u a l  
de l ivery ,  t h e  b a s i c  policy considerat ions a r e  t h e  same i n  a 
system which r e q u i r e s  t r a d i t i o n  t o  t r a n s f e r  a r e a l  r i g h t  as 
i n  a system i n  which "property" passes when t h e  con t rac t ing  
p a r t i e s  s o  in tend.  Brown, commenting on s e c t i o n  19(1) ,  

4 

observes I:, 
"The genera l  e f f e c t  of t h i s  sec t ion  i s  t o  
g ive  s t a t u t o r y  s a n c t i o n  t o  condi t ions suspensive 
of t h e  pass ing  of the  property. In  Scotland 
before  t h i s  Act,  such condit ions were n e c e s s a r i l y  
a t tached t o  d e l i v e r y ,  as it was only by de l ivery  
t h a t  t h e  property i n  goods sold could be 
t r a n s f e r r e d  .... I n  Scotland, as we have seen,  
no property passed by t h e  mere c o n t r a c t  or by
appropr ia t ion  without de l ivery ,  and even i n  
England t h e  change of possession by de l ive ry
i s  so important t h a t  i t  has been thought 
necessary f n  t h i s  subsec t ion  t o  supplement t h e  
general  provis ion  by a n  express statement t h a t  
even d e l i v e r y  t o  t h e  buyer ... w i l l  no t  pass 
t h e  property so  long a s  t h e  condi t ions a r e  

un fu l f i l l ed . "  


83. If t h e  s e l l e r  r e se rves  h i s  r i g h t  of d i sposa l  a f t e r  
delivery, t h i s  r i g h t  w i l l  i n  Scots  law be prefer red  t o  t h e  
claims of genera l  c r e d i t o r s  of t h e  buyer. By s e c t i o n  25 t h e  

r i g h t s  of purchasers  o r  pledgees from a buyer i n  possession 
who has not f u l f i l l e d  a condi t ion  (such as t h a t  of payment) 
t o  .acquire  ownership a r e  protected - but  not  t h e  genera l  

' ~ r c a t i s e  on t h e  S a l e . o f  Good-S, pp. 135-6. 



c r e d i t o r s  of t h e  s e l l e r .  I n  English l a w ,  however, g e n e r a l  
c r e d i t o r s  of a bankrupt buyer may be p re fe r red  t o  t h e  owner 
and s e l l e r  under t h e  provis ions of t h e  Bankruptcy Act 1914,

1s e c t i o n  38(c)  ,because of t h e  doc t r ine  of reputed ownership, 
and it has been suggested t h a t  t h i s  d o c t r i n e  (which had a 
s t r o n g  in f luence  on t h e  S c o t t i s h  c o u r t s  until the  l a t t e r  
p a r t  o f  t h e  19 th  century) might be re in t roduced by s t a t u t e .  
We do not wish t o  formulate even p rov i s iona l  conclusions 
u n t i l  we have s tudied  t h e  views of t h o s e  whom we in tend  t o  
consul t ,  It would seem reasonable on f i rs t  impression 
t h a t ,  i f  a buyer of s p e c i f i c  goods who has  paid or i s  
w i l l i n g  t o  pay t h e  p r i c e  i s  t o  be p re fe r red  t o  t h e  genera l  
c r e d i t o r s  of t h e  bankrupt s e l l e r ,  by l i k e  reasoning a 
s e l l e r ,  who has not  been paid and who has reserved ownership, 
should be  prefer red  t o  t h e  general  c r e d i t o r s  of a bank.tupt 
purchaser. If, however, t h e  unpaid owner-seller has  allowed 
t h e  buyer i n  possession t o  appear as o s t e n s i b l e  owner, 
i t  might seem j u s t  t o  depr ive  t h e  s e l l e r  of h i s  p r i v i l e g e .  
If t h e  possession of t h e  buyer provides j u s t i f i c a t i o n  f o r  
p r o t e c t i n g  a c q u i r e r s  and pledgees from him, it might be 
argued t h a t ,  by l i k e  reasoning,  t h e  b u y e r ' s  general  
c r e d i t o r s  should also be preferred t o  t h e  s e l l e r .  In  s h o r t ,  
l o s s  of t h e  r i g h t  of stoppage 2 t r a n s i t u  would e x t i n g h i s h  
t h e  s e l l e r ' s  r i g h t  t o  fo l low the  goods. It may be t h a t  
i n  modern p r a c t i c e  c r e d i t  i s  not o f t e n  g iven  i n  r e l i a n c e  
on a d e b t o r ' s  apparent ownership of moveables. Never the less ,  

s i n c e  r e s e r v a t i o n  of t h e  r i g h t  of ownership a f t e r  d e l i v e r y  i s  

a f o r m  of s e c u r i t y ,  it may be  thought t h a t  i t  should be 
t r e a t e d  a s  such e x p l i c i t l y .  Sec t ion  61(4)  of t h e  S a l e  of 
Act 1893 d e a l s  wi th  associa ted  problemso 3 

'which does not apply i n  t h e  l i q u i d a t i o n  of companies. 

h he Swiss C i v i l  Code, Art. 715 f o r  example, i n v a l i d a t e s  
r e s e r v a t i o n  o f  ownership i n  a moveable a f t e r  delivery,  u n l e s s  
the agreement i s  entered i n  a  publ ic  r e g i s t e r  and f o r b i d s  
such agreements i n  dea l ings  with animals.  



8 We i n v i t e  comment as t o  whether deliveyy of goods t o  a buyer 
( o r  t o  a cus tod ie r  on h i s  b e h a l f )  should cu t  o f f  the r i g h t  
of t h e  s e l l e r  who has reserved  ownership t o  rec la im them -
except i n  a ques t ion  between himself and t h e  buyer. 

5 The o the r  aspect  of r e s e r v a t i o n  o f '  ownership sub jec t  
t o  cond i t ion  by a s e l l e r  who has handed over possession t o  
t h e  buyer concerns unauthorised disposal  by t h e  buyer by 
s a l e  or  pledge. A t  --present  bona f ide  acqu i re r s  a r e  
protected by s e c t i o n  25 of t h e  S a l e  of Goods Act. We a r e  
unaware of  c r i t i c i s m  of t h e  p r i n c i p l e  underlying suoh 
p ro tec t ion ,  though t h a t  p r i n c i p l e ,  as we d iscuss  i n  our 
accompanying Memorandum on t h e  pro tec t ion  of bona r i d e  
a c q u i r e r s  of ano the r ' s  might be expressed i n  more 
genera l  terms. Were pass ing  of t i t l e  by t r a d i t i o n  t o  be 

r e i n s t a t e d  i n  s a l e ,  t h e  problem of non-owning s e l l e r s  in  
possession would disappear ,  b u t ,  as was t h e  case at common 
law, t h e  problem of t h e  non-owning buyer in  possession would 
remain. We t h i n k  t h a t  t h o s e  whom we a r e  c o n s u l t i n g  w i l l  
wish t o  consider  our accompanying Memorandum on the p ro tec t ion  
of onerous bona f i d e  a c q u i r e r s  of another ' s  proper ty  before  
answering the following ques t ion  arising out of t h e  present  
Memorandum, namely : 

I n  s a l e ,  desp i t e  t r a d i t i o n ,  should it be 

permissible  f o r  a s e l l e r  t o  reserve  ownership 

until  a condi t ion  ( inc lud ing  payment of t h e  

p r i c e )  has been f u l f i l l e d  by t h e  buyer? 


'~emorandum no. 27. 



F. SUMMlifiY OF PROVISIONAL PHOPOGALS AND OTmR 
T T B G  ON WHICH C O I " I . Y B ~ARE INVIT~F 

The reasons for ' t ransfer r ing  the incidence of r i s k  of 1m 

accidental l o s s  or destruction of spec i f ic  moveables do not 
necessari ly coincide with the  reasons fo r  t ransfer r ing  o.mer- 
ship thereof,  and we have concluded tha t  our examination of 
problems regarding passing of ownership need not be controlled 
by r u l e s  regarding al locat ion of r isk.  (para. 7). 

2. I n  s i tua t ions  t o  which the property provisions of the 
Sale of Goods Act 1893 do not apply, there might be advantages 
i n  expressly recognising the  abstract  theory of " jus t  cause1' or 
" jus t  t i t l e "  i n  r e l a t ion  t o  corporeal moveables, i n  order t o  put 
beyond question the proposition t h a t  delivery of moveables with 
in ten t ion  t o  t ransfer  ownership there in  by an owner and 
acceptance of the moveables by a transferee intending to  acquire 
tha t  right should be effect ive i n  law t o  t r ans fe r  ownership, 
even though the antecedent t ransac t ion  which the t r a n s f e r  
sought t o  implement was nul l  o r  putative. (pars. 17). 

3. Is clarification of the precise  meaning and e f f e c t  of 

s.61(4) of the Sale of Goods Act desirable ,  and have d i f f i c u l t i e s  
been encountered i n  pract ice  i n  i t s  in te rpre ta t ion  and 

operation? (para. 26). 

4. 4 bona fide purchaser for  value a t  a judicia l  s a l e  - a t  

l e a s t  i f  it i s  publicly advertised - should acquire a c lear  
statutory right of ownership. The deprived owner's remedy 
should be against the person who was at f a u l t  i n  causing the 

goods t o  be disposed of by judicial  s d e .  (para. 27). 


5. Where s t a tu te  authorises lawful disposal of and 

acquisi t ion of goods by s ta tu tory  procedure, the bona f ide  

onerous acquirer should (except possibly where the vitium rea le  

of t h e f t  attaches) take c lear  s t a tu to ry  t i t l e ,  ra ther  than a 




d e f e a s i b l e  r i g h t .  I n  t h e  case of  proper ty  over a c e r t a i n  va lue ,  

a c q u i s i t i o n  of an unchallengeable r i g h t  of property might be made 
c o n d i t i o n a l  on pub l i c  n o t i f i c a t i o n  of the  proposed s t a t u t o r y  

d i s p o s a l  and t h e  l apse  of a s h o r t  time f o r  adverse claims t o  be 

lodged. P r o t e c t i o n  might be e e s t r i o t e d  f u r t h e r  t o  $ona f i d e  
onerous a c q u i s i t i o n  a t  pub l i c  auction. (para. 31). 

6. 	 (a) Proper ty  should not be deemed t o  pass  by agreement i f  

t h e  con t rac t  i s  i l l e g a l ,  and where the  law renders  a c q u i s i t i o n  
by a p a r t i c u l a r  category of t r a n s f e r e e  i l l e g a l ,  purported 

d e l i v e r y  of goods t o  a t r a n s f e r e e  i n  t h a t  category should 
d i v e s t  t h e  mala f i d e  t r a n s f e r o r  and render  the  goods 

n u l l i u s .  

(h )  A second p o s s i b i l i t y  i s  t h a t ,  where t h e  t r a n s f e r o r  is 
unaware of t h e  i l l e g a l i t y  a f f e c t i n g  t h e  t r a n s f e r e e ' s  power 
t o  acqui re ,  t h e  t r a n s f e r  should be regarded as wholly i n e p t  
and proper ty  should remain ves ted  i n  t h e  t r ans fe ro r .  

( c )  A t h i r d  p o s s i b i l i t y  i s  t h a t  t h e  i l l e g a l i t y  should not 

a f f e c t  the  t r a n s f e r e e '  S a c q u i s i t i o n ,  (para. 56) .  

7. If t h e  property provis ions  of t h e  Sale of Goods Act a r e  t o  

remain s u b s t a n t i a l l y  i n  t h e i r  p resen t  f o ~ m ,  appropriate  
d e f i n i t i o n s  of the  terms " t r a n s f e r  ' l ,  "owner", "property" and 
" t i t l e v '  would assist i n t e r p r e t a t i o n  of t h e  Act i n  i t s  
a p p l i c a t i o n  t o  Scotland. (paras .  37 and 57). 

8. I f  t h e  objec t  of t h e  Sa le  of Goods Act 1893 was t o  
a s s i m i l a t e  t h e  law o f  Scotland t o  t h a t  of England i n  r e l a t i o n  t o  

t r a n s f e r  of property i n  goods under c o n t r a c t s  of s a l e ,  t h i s  

o b j e c t  has  only been achieved i n  p a r t ,  and important problems do 
not  seem t o  have been foreseen  - i n  p a r t i c u l a r  those connected 

wi th  t h e  r i g h t s  and d u t i e s  of s t r a n g e r s  t o  t h e  cont rac t  and the 
r e c o g n i t i o n  of a doct r ine  of reputed ownership i n  favour of  the  
c r e d i t o r s  of a  non-owning s e l l e r  o r  buyer i n  possession. 

(paras .  44, 45, 53 and 57). 

9. The so-called " t r a n s f e r  of property i n  goods" r egu la ted  by 

s e c t i o n s  16-20 of the  Act does not  convey a  t r u e  r i g h t  in re but 

r a t h e r  a  hybrid r i g h t  resembling a i u s  ad m, but conferr ing on 



buyers p r i o r i t y  r i g h t s  i n  competit ion with t h e  s e l l e r ' s  

c r e d i t o r s  i n  the  event  of t h e  s e l l e r ' s  bankruptcy. This r e s u l t  
had a l ready l a r g e l y  been reached by the  Mercant i le  Law 
Amendment (Scot land)  Act 1856 without any d o c t r i n e  of pass ing  

of property by agreement. Though under t h a t  Act t r a d i t i o n  w a s  

t h e  appropr ia te  method of conveying a r e a l  r i g h t  t o  a buyer, 
he and subpurchasers from him had a r i g h t  of p r i o r i t y  on t h e  
s e l l e r ' s  bankruptcy i n  preference  t o  the  s e l l e r ' s  c r e d i t o r s ,  

We see  no convincing reason  f o r  a t t a c h i n g  a s t i p u l a t i v e  meaning 
t o  t h e  term "property" i n  t h e  context  of s a l e  which it does 
not have i n  the  law of moveables generally.  (paras .  34, 50, 51 
and 57). 

10. So f a r  a s  t h e  1893 Act provided f o r  r i s k  and ownership of 

s p e c i f i c  goods t o  coinc ide ,  it d i d  not  i n  f a c t  a l t e r  t h e  

incidence of r i s k  i n  Sco t s  law. Risk may, however, be 
associated with t h e  handing over of t h e  goods, e s p e c i a l l y  i f  

the  b a s i c  approach of t h e  Uniform Law on t h e  I n t e r n a t i o n a l  Sale 
of Goods i s  p re fe r red  t o  t h a t  of t h e  Sale  of Goods Act, Risk 
and t r a n s f e r  of ownership a r e  not n e c e s s a r i l y  in terdependent ,  

(paras* 2-7, 53 and 57)-  

11, Handing over of possess ion  remains important  even i n  t h e  

case of s p e c i f i c  and asce r t a ined  goods - i n  p a r t i c u l a z  by 
determining at what po in t  the s e l l e r ' s  remedies e x e r c i s a b l e  

over t h e  goods themselves are cut o f f ,  and i n  safeguarding  a 
buyer aga ins t  unauthorised d i sposa l  of t h e  goods by t h e  s e l l e r  
t o  a second buyer. (pa ras ,  44 and 57). 

12, Pre-1894 p o l i c y  recognised the  unpaid s e l l e r ' s  r i g h t  of 
r e t e n t i o n  against a buyer, i .e.  the  exe rc i se  of a r i g h t  of  
ownership over what, u n t i l  d e l i v e r y ,  remained h i s  p roper ty ,  
Sect ion 62 of t h e  Sale of Goods Act provides t h a t  " ' l i e n '  

i n  Scotland inc ludes  r i g h t  of r e t e n t i o n " ,  To inc lude  a r i g h t  
of ownership over the s e l l e r ' s  own proper ty  i n  a possessory  
right over the buyer ' s  p roper ty  seems i n f e l i c i t o u s  and 

confused d r a f t i n g ,  (para ,  57). 



1 

13. It seems anomalous t o  regulate the t r ans fe r  of property 
r i g h t s  by d i f f e ren t  modes i n  the case of sa l e  on the one hand and 
i n  the case of other  transactions such as  exchange and donation 
on the other, Indeed there seems t o  be no logica l  reason why, i f  

it were desirable t o  t ransfer  the r ight  of  ownership by agreement 

i n  the case of s a l e ,  the same principle should not apply to  
t r ans fe r s  of l e s s e r  r e a l  r igh t s  over moveables i n  transactions 
f o r  securi ty,  h i r e  and loan. Moreover, &here heritage i s  

t reated as a matter of commerce, it is  not immediately self -  

evident tha t  the analogy between t ransfers  of moveables and of 
heri tage i s  insu f f i c i en t ly  close t o  merit consideration being 
given t o  the extension of t ransfer  by agreement t o  heritage also, 
(paras. 18, 22, 33 and 57). 

The legal. ru le s  regulating the  e f fec t s  of t ransfer  of 

ownership of moveables i n  normal s i tuat ions  do not necessarily 
a f fec t  the r u l e s  protecting good f a i t h  acquirers of things 
without the owner' S consent, A system which recognises the 
v a l i d i t y  of t r ans fe r  of ownership of things by agreement i n t e r  

par tes ,  even i n  cases of donation, may nevertheless go s o  far as 

t o  protect  a good f a i t h  gratuitous acquirer g non domino, 
(paras. 42 and 57)-

'l 5- Should ownership i n  spec i f ic  moveables be transferred : 

(a) as the law stands a t  present,  but with c l a r i f i ca t ion  

of the property provisions of the Sale of Goods Act; 

(b)  as agreed by contract between t ransferor  and 

transferee (with the exist ing ru les  under the Sale of Goods 
Act for  ascertaining t h e i r  intention extended t o  all 
t ransactions) ; 

( c )  as agreed by contract between t ransferor  and 

transferee (with rules dif ferent  from those prescribed by 
the  Sale of Goods Act f o r  ascertaining t h e i r  in tent ion 
extended t o  a l l  t ransactions) ; 

( d )  by reintroducing the mode of de l i ve ry  i n  sale  as it 

i s  required a t  present i n  other transactions f o r  transfer 
of real r i g h t s  i n  moveables? (para. 63) .  



We should a l s o  welcome suggest ions f o r  d e f i n i n g ,  1.irniting o r  
extending t h e  scope of t h e  mode of t r a n s f e r  s e l e c t e d ,  e.g. by 

p r e s c r i b i n g  s p e c i a l  r u l e s  f o r  cases of t r a d i t i o  b r e v i  manu and 
of "dec la ra t ion  of t r a n s f e r  of possession" (cons t i tu tum 

po~ssessoriwn). (paras. 66-73). 

16. Would it be d e s i r a b l e  (and i f  s o ,  i n  what s p e c i f i c  

s i t u a t i o n s )  t o  r e i n s t a t e  a  doc t r ine  of reputed  ownership f o r  t h e  

b e n e f i t  of genera l  c r e d i t o r s  of a  possessor  of moveables who has 

t r a n s f e r r e d  ownership t o  a n  onerous acqu i re r?  (para. 76). 

17. Is the  p r e s e n t  law, according t o  which t h e  s e l l e r  i s  

f r e e  p r i o r  t o  d e l i v e r y  t o  r e se rve  t h e  r i g h t  of d i s p o s a l  ove r  
s p e c i f i c  goods, s a t i s f a c t o r y ?  (para. 81). 

18, Should d e l i v e r y  of goods t o  a buyer ( o r  t o  a c u s t o d i e r  on 
h i s  b e h a l f )  cu t  o f f  the r i g h t  of t h e  s e l l e r  who has r e se rved  

ownership t o  r ec la im them - except i n  a ques t ion  between 

himself and t h e  buyer? (para ,  84). 

19. I n  s a l e ,  d e s p i t e  de l ive ry ,  should it be permiss ib le  f o r  a 

s e l l e r  t o  r e s e r v e  ownership u n t i l  a c o n d i t i o n  ( inc lud ing  
payment of t h e  p r i c e )  has been f u l f i l l e d  by t h e  buyer? 
(para. 85). 


