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EXENSES IN CRIMINAL CASES
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SCOTTISH TAW COREISSION,

Zxvenses in Criminal Cases.

In solemn procedure no expenses are awarded in a
trial, This rests on the practice of the Courts #nd the
reason, although if has been the subject of comment,
rezains odscure, The root of {the matter is said to bve
the rrivileged position of the Lord Advocate (Hume;
Alison) althouzh a2z3ain the reasons £or thot are not clear

and doubts bave been judicially expressed (H.i. Advocate v,

Ald-ed 1922 J.C. 13). In an appeal under the Criminal
Appezl (Scotland) Act, 1925, no expenses are allowed on
eitzer side (Criminal Appeal (Scotland) Act, 1926, section
8). |

in summary procedure expenses are nct awarded against
a puolic prosecutor in an inferior Court in cases of common
law oifences, In this respect he is now on the same fooi-
ing =s the Lord Advocate. This immunity extends to the
inferior court énly. Public prosecutors in inferior
cou=ss bowever, were formerly liable in expenses (ecf.
Huﬁe, Alison; also, e.g., Prentice 1842 4 Broum 561) but
in oractice expéﬁses appear not to have heen given against
pubiic prsaecutora.unless the proceedings aad.been grossly
irrsgular or oppressive. This exemption appears not to
exs2nd t0 an accused (Summary Jurisdiction (Scotland) Act
195%, 3Section 53(a)). It is not, however, the practice
of irfericr courts to award expenses against an accused in
casas of comzon law offences although this has been done in
tizes vast (Hume; Alison),

In cases of contravention of statute the nrotection of
a pudlic prosecutor is more limited. There was formerly
soz2 douds about the position (lclker v. Jones 4 Irvine

234},

12 general rule is nov that an avard of oxpenasa
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_— against a person prosecuting in the public interest nust
derive its authority exopressly or impliedly from the
statute or order a2lieged to have been contravened (Summary

Jurisdiction (Scotland) Act, 1954, Section 53(a)).  This

-

rule applies to expenses in the inferior court only (cf.

Ross v, Stirlinz 1859 1 Couper 336). It is not always
easy to lknow when such authority is implied. Some statutes
eipreasly provide for an award >f expenses 2zainst an
accused and are silent uoven the question of =xpenses againsti
a prosecutor, In the avsence of exﬁress authority Courts
have upon occasion derived such authority frcm what has

been described as "fair and equitable inference" (Todrick v.

Wilson 1891 i8 R. (J.C.) 41; cf, also Christie v. Adamson
1 Irvine 293). The 1954 Act itsélf is silent upon the
question of an award of expenses to a person prosecuting in
* the public interest in a case of contravention of statute.
There is statutory limitation (Summary Jurisdiction
(Scotland) Act, 1954, Section 53(c), (e) and Third Schedule],

which must be strictly observed (Stewart v. Ilclliven 1891

18 R. (J) 36), to an award of expenses to a vrosecutor but

such limitation does not apply to an award o expenses to

b an accused (J. & J. Cox Itd. v. ILindsav 1907 S.C. 96).

Expenses may be awarded zgainst an accused without
imposition of a fine, or may be ordered to bve met wholly

or vartly out of the fine (Summary Jurisdiction (Scotland)

it
Act, 1954, Section 53(d)). =xpenses arc nct to be

=equiparated\sith penalties (Black v. Bast ILothian Countv

Council 1943 J.C. 130; but see Steuart v. llacpherson

1918 J.C. 96).

upon the gquestion of expenses either way. This may raise
the guestion whether there is an inherent power of awarding

expenses in the Court concerned (Ledrerwood v, IMaKenna

1868 T 261). It 13 understood to ba tha nrantica.

; " Some Acts which create statutory offences are silent
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court 2gainst an accused unless there is express statutory

e

authorily, dui The Iigh Courti may do. so in an appeal
(Fizmo v. Clerk 1872 10i. 477); Summary Jurisdiction

(Scotland) Act, 1954, Section 71(3).

~

The guestion ol expenses on appeal by way of stated

rl

case in summary procedure is regulated by section 71(3)
) = of the 1954 Act, The Court has absolute diseretion to
award expenses either way and the terms of Section 71(3)

taken in conjunciion with the provisions of Section

53(a) seem to indicate that the High Court may, in an

|

appeal, give an award of expenses against a publie

T
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prosecutor in respect of proceedings in the Court below

-

nere toe Court below could not competently have done so.

)

This zpplies équally to common law offences and cases of
contraveniion of statute., The High Court may also amend
$he order of an inferior Court z2s o expenses (Summary
Jurisdiction (Scotland) Act, 1954, Section 73(2); cf.

2lso-lcCluskev v. Bovd 1916 S.C. (J.) 31).

Appeal by wzy of zdvocation or bill of suspension is
also competent. Appeal by way of advocation is infrequent, .
In bills of giaspension or of advocation the High Court has

a discreticnary powsr, waich avpears to rest on common law,

I?Il.l

t0 award expenses. There appears to be no readily discermn-

inle difference in the practice of the Eigh Court in the

|

matter of expens2s so far zs these different modes of

app2al azre concerned,

The general rule in an appeal is that expenses follow

the event dbuz c

4]

urts have been jealous of their discretiox

in %he catiter (ef., e.g. zcIntyre v. Linton 1876 3 Couper

— |

319). The insisience on preserving the discretion of the

Courts is evidenti: not only in appeals but in trials., 1In

NN
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. ' the main, judges have taken the view that the mere fact of

E
. acquittal will not necessarily justify an award of expenses
' ' to an accused, This view is of long standing and is
mentioned by Hume and Alison. One consideration that has
. / weighed with judges, for example, is whether, although a
. conviction has not been secured, the prosecution is never-

theless justified, e.g., the defence may have succeeded on

Swinton 393). The conduct of the accused (Clyne v. Keith

1874 14R. (J) 22) or of the case (Bole v. Stevenson 11 R

. . pure technicality (liztthews v. Glaszow Iron Co. 1836 1

(J) 10; Welker v. Zmslie 2 P (J) 13) has also beena
. - : material consideration. Expenses have been refused

in test cases (Halliday v. Bathzate 1867 5 Irvine 382}

Hort v. Hunter 8 ¥ (J) 34).

Sometimes expenses have been given both in the High

but generally in the High Court only. ionereiff ("Review

. and inferior Courts (e.g. Iizcarthur v. Camobell 23 R. (J)81)
. in Criminal Cases") notes that the inclination is not to

award expenses in the inferior court unless the proceedings

there have beeﬁ slovenly, irregular or oppressive. (ez. "
~ ;

i
Christie v. Adamson supra). It appears that it is now most

-__ : infrequent for the Eigh Court to give expenses in the e

¥

“Court below but it is generally impossible to tell from tue :

form of é.ward whether expenses have been given in both l

Courts or not. |
Sometimes full expenses have been given, e.8-, where

there has been some fundamental nullity or error in the

' £ - proceedings, and sometinmes there has been a remit to

taxation (ef. Rochiciolli v. Walker 1916 S.C, (J) 18;

] Christie v. Adamson sunra), but it appears to be a
general practice that, where an award is made, the High

Court modifies expenses, Often such awards appear %o

be arvitrary and to take litile oxr no account of the actual

expensaes invelved. llonuraiff also commenta ta tha+ |
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elfzact. “he gwcrids apgear 1o vary between certain fairiy
w2ll =svablished l1imits, aclaren ("Expenses in the
Supreze and Sheriif Couris") noted +this and the practice

appears o be Thz samz noiav. Wnat determines these
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an guard TC a2 succassiul zzpellant seems Lo exceed that to
a Crowzn prosecusor. Tiere nay ve some analogy with the
rule In sumzary itrials wheredy the statutory limitations on
expenses 2zainst an accused are held not to apply when
expenses are awaried to an accused.,

Trere appezrs o be no drovision for an award of
expensas To an azcused where the prosecution'is abandoned.
Thera is, homever, sta*ufory authority (Summary Jurisdiction
{Scotland) Aict, 1954, Section 72(3)) for an award of
@xXxpens23, 1n tze discretion of the Court, and limited to
Zive guireas, 0 &n azccused where 2z prosecutor'is not, in

1, prepereld vo zmeintain the judgment appealed

2y

2 rzes0n Zor tzis limitesion is not knovm.

There Zas been 2 gussiion, however, as to whether the stas-
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alleviate {the posiition of nersons who do not qualily for

L2 Bil. 2 ey SVenRy ng

'

rovision of legal aid cannct
aiflect uhe prircinles governing the award of expenses in The
ZoRTTS. Dre existence ol the lezal aid scheme may, however)
ixmis? T éiscussion.of <oz qtastion of expenses as there may
be Czmy casaes where éha zatter will now be rendered one ol
acadazic interest only and so may go by default,

“Wners exgperses gre de2lt with it appears to be the gen-
erzl gpraciice Jor the Couri at the end of the diet to meie

a orief pronowncement, olven without reason .assigned,
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This may in some degree be responsible for the present
position whereby the matter is largely regulated by Court
practice in which the basic principle involved is sometimes
hard to digcern. Authoritative judicial and textual
pronocuncexents are infrequent, pariicularly of recent years.
Furthermore, some of the reported cases seem to concern
specialities. One of the consequences is that it is

difficult for an accused, or his professional advisers,

to get any clear idea of his rights in the matter.

Fr

16th Decenber 1966,
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APPIHDIX

-

s Is it the case that in ovractice the guestion of expenses is
seldon raised either by the Crown or by a defender?

2. Are thers cases where an accused is deterred from pleading not

guilty in view of the probadle costs involved?

3. Is there evidence of hardship occasioned to accused persons
not enjoying Isgal aid on zccount of their being unable after
acquittal etec. to recover expenses from the Crown?

4, Are there cases where, altkbough the matter has not ﬁeen
raised at the bar, it appears that there might hgve been grounds
for a motion for expenses in favour of é person against whonm a
conviction has not been secured?

5 Are there cases'where, although a person has not been con-
victed, the Court in the exercise of its discretion would probably
not have considered an award of expenses justified for some reason
e.g. the conduct of the defence, or the fact that the prosecution
has failed upon some technicality or through some circumstance in
which the prosescution cannot reasonably be held to be at fault?

6. Wnen the High Court awards expenses to a successful appellant
against convictiion or respondent in an appeal are expénses with any
frequency givén in the court{ below?

T. Should expenses be awarded to an accused person if he is
acquitted,.or if the charge against him has been dropped, and for
what reasons?

8. Should the Crown be empowered to recover expenses from a
convicted person, and for what reasons?

9. If the answer to Question 7 and/or8 isin the affirmative on
what basis should the expenses be awarded? Should the Court be
zranted discretionary powers and within what limits?  Should the
exzpenses be linited in any way? Should the principles governing
an award of expenses to an accused be the same as those applying to

an award of expenses to the Crown?

10. Should special principles apply to the award of expenses in

"

a2oveals?



