MEMORANDUM NO 1

PROBATES OR LETTERS OF ADMINISTRATION
AS LINKS IN TITLE TO HERITABLE
PROPERTY UNDER THE
SUCCESSION (SCOTLAND) ACT 1964
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Ligmorandum Ho, 1

SCOTTISH Tad COLTITSIION

Probate or Letters of Administrotion as Links

in 3itle to Jeritzble smonerty under
the Succession (Scotlznd) Act 1964

This Henorandumis circulated for comment and eriticism
and does not represent the coneluded views of the Scostish
Law Commission.

1. Ue were asked by the Lord idvocate to advise on z
Lemorandum originating from the Law Society of Scotland in

the forn of a Note by the Convener of the Society's Successicn.
Act Committee on +the adove subject., A copy of the Foite znd
ieferences to an Opinion and varioué articles in the Journal
of the Lew Society of Scotland are contained in Appendix I.

2. The question at issue is whether probate or letters of
administration or other grant of representation issued %y a
court in England or Northern Ireland or in any part ol Zer
l2jesty's dominions, colonies, protected states or mendaied
territories, duly certified or sealed in Scotland, is 2 wvalid
zideouple or link in title to a deceased person's heritsble
property in Scotlend. The question arises from the +terms of
section 15(1) of the Succession (Scotland) Act 1964 end mey be
stated shortly as follows:- ‘

(1) Seetion 15(1) provides that section 5(2) of <he
Conveyancing (Scotland) iet 1924 shall have effect es if any
reference therein to a heritable security included a refesrsnce
to any interest in heritable property which has vested in the
executor by virtue of = confirmation.

(i1) Section 5(2) of the 1924 Act, as thus smended,
'provides with regard to heritable vroperty that:-
(a) ¥hen the holder of any interest in herisshle
property has died any confirmetion in favour of his exszeutor
shall be a valid +title to it and a warrant for comdleting title

to It.
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(b) “Confirmation" shall include a probate or

ot

letters of administration to moveadble or personal estate o ihe
deceased issued by any court in England or Northern Irelsnd

or any part of Eer Majesty's dominions, when duly certified or
sealed in Scotland, and the confirmation se implied shell
operate in favour of the person to whom it is granted, znd
"exgeutor" shall inelude such rerson, and such implied
confirmation shall be deemed to include 211 interests in
heritable property which belonged to the deceased.

(i11) The proviso to sectiom 15(1) of the 1964 ict states
that confirmation shall not be deemed for the purposes of
section 5(2) Yo include an interest in heritable proverty
which has vested in the executor unless a-desciiption of the
property in a form specified by Act of Sederunt is ineluéed oxr
referred to in the confirmation,

(iv) The proviso to section 15(1) of the 1964 Act
therefore denies the deemed inclusion of the property in sectiocn
5(2)(b) of tre 1924 Act unless & description of the properiy in
the required form is inecluded in the confirmation or in ixze
probate or letters of administration which are inciuded in the
term "confirmation", Since probate and letters of adminiswe-
tion do not normelly include such & description, they a»e mot
valid as links in title to the property.

3. One view is that such a conclusion is not the prover
construction of the sub-section. The prineipal arguments in
support 6f this view are:-

(i) In previous statutes relating to confirmation of
executors, e.g. the Confirmation of Executors (Scotland) ict
1858, the Executors (Scotland) 4ct 1900 and the Confirmation of
Zxecutors (Var Service)(Scotland) Act 1940, the term

"confirmation" has norpally been used as signifying a Scosttisa
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confirmztion,. The sections of ithese statutes in which
"eonfirmetion" is used wiih that meaning sre listed in
II. In sections 14 and 15 of tke Succession (Scotland) .c:
19€4 the term is sizilaxly used with thet meanin

extension of ithe apvlicaiion of the terz to nxsbatesand lsiisvs

O

f administration in sub-section {1} of sectien 14 is ferive
Iron the provisions of section 14 of the 1852 Lot vhicer erans

that probate or letters of edninisiration when certified :in
Scotland shall be of the like Zorce and effect and have ize sene
operation in Scotland es if = confirnation had been graried:
“his extends the gffeoct of confirmetion t0 probate or leiiers of
afministration which bave been duly certified, but doss not
enlarge the meaning of the term “eonfirmetion", end it is rlain
vhat in sub-section (2) of section 14 contirmetion is used in
The sense of 2 Scottish confir—ation only, Sipilerly, in <:te

leading provision of sub-seetion (1) o

-y

secticn 15 0f tre 1Ci2

act the extension of the application o

o]

conlirmation fo protaie
0r letters of administration is effected by reierring to axi
amending section 5(2) of tn 1924 set, which renders twobzis or

letters of zdministretion, duly certified or sealed in cotliand,

s

L

valid links in title to Scoitish heriteble provexrty but refers
to such pro?ate or letters of zdminisiraticn as "implied
coniirmetion".  Again, the elfeci of confirmaiion is extendzd,
tut not themeaning of the tern "confirmztion'. ~ccoriingls,
there is nothing inconsistent in coustruing the term
"confirmation™ in the proviso %o sub-seciion (1) of section 5
as aprlicable (0 a Scottish confirmation cnly.

(i) If, in the provisc to seciion 15{(1} of the 1¢&
"confirmation" is consirued as apnliceble o probate or lziisrs
of administration, then, since such granis éo not usuelly
contain & description of the Scottish heriisble proverty of =k
deceased, the effect is to nezative thre applicaiion of tze

leading part of section 15(1) in the cese of such sran<s



result which cammot have been intended.
(1i) In the case of iestaie succession the use of yrctze
or letters of administreticn, which did not coniein 2

description of Scottish heritat

opexrty, as effeciive Links

{a
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in title to it, is authorised syecifically by seciion 31 2f ihs

Conveyancing (Secotland) iet 1874, ssciion 3 of the Corvayencing
lmendment (Scotland) ict 1237 and section 5{1} of ike

Conveyancing (Scotland) et 1924.  These seetions heve »=oh
been repealed or smended by the 1g8L Let. If, in the zrevise
1o section 15(1) of the 1964 Act "confirmetion" is coxsirued
&s applicable to probate or leiters of adzinistration, Tren,

in cases of testate succession, its provisions sre inconsisters
t - *

with the earlier conveyancing siziuties.

L)

(iv) 4 statute should be cousirusd sc &s %o avoid ar

-2bsurd result. If, in ihe proviso to seciion 15(1) of ke

e —

1964 Act, "confirmation" is comstrued &s applicable gisc o
vrobate and letiers of zdninistration, the result ié eonirery
to the evident intention of Zeriisment and inconsistent wii:
existing conveyancing stztutes. The gliermasive comstraciion
that it is appliceble only to a écottish conrirzetior 1s
intelligible for the reasons given in sub-zarezraph (i) sbove
and i1s consisteni with the esriier statules relizting to confir-
mation of execuiors and the existing coaveyzneing statutiss,

4, The elternative view is based on ihe well estebiisked
principle of statutory interpreiztion that z word is intsuded o

bear the same meaning in different sections o a stziute &
g

{1

2 fortiori in the sema section. if, in tke proviso ts seciticn
15(i) of the 1964 Act, "confirmzition" is consirued zs zpziicedle
only %o 2 Scottish confirmation, the word nust bear the s=zma

mezning where it occurs at the end of the legading provisbn of

the sub-section and so, however startling it nmzy eppesr,
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section 5(2) of the 1924 %ect does not extend to interests in

Scottish heritable property carried by a provate or letters of

admninistration.

5. It is the function of the courts to determine such
questions, but we think the matter is sufficiently doubtful and
of such practical importance that it should be clarified by
anending legislation. Ve understand that there are other
pfovisions'of the 1964 Act which may require amendment end a
statute for that purpose may be required. e suggest that the
opportunity should be tzken of clarifyiﬁg the guestion of

whether the terms "confirmation" and "executor", as used in

‘various sections contained in Part IIT of the 1964 Let, should

extend to or be equivalent to probate or letters of administre~
tion duly certified or sealed in Sco%land and the person or
persons %o whom such grants have been made, and that ceriain

other minor amendments should be incorporated.

6. We advise that the amending legislation should make cleer
that in Part III of the 1964 Act "confirmation" means a
Scottish confirmation and "executor" ﬁeans the person thereby
appointed, but |

(a) the provisions of section 14(1) of the Aet shall
extend to probate or letters of administration or other grant
of representation to ﬁoveahle or personal'estate of a deceased
person issued by any court in England or Korthern Ireland or
in any part of Her Mejesty's dominions, colonies, pratected

stétes and mandated territories which have been or shall have

‘been produced in the Commissary Court of the County of

Zdinburgh and certified by the Commissary Clerk of that Court

under or in terms of the Confirmation of Executors (Scotland)



Act 1858 or sealed with the seal of office of that court under |
and in terms of the Colenizal Probates Acf 1892 or of the
Colonial Probates (Protected States and Mandated Territories)
Act 1927 or so certified or sealed under and in térms of any
future statutory provisions to that effect, and any reference
to "executor" in that sub-section shall beldeemed.to include
the persons to whom such probates, letiters of administration
or grants of representation have been or shzll be issued and
the survivors and the survivor of them, 7 |

(b) the provisions of the first paragraph of section 15(1)
{(but not tke provisoc thersto) shall be_amended by adding the
woxrds "or implied confirmation" at the emd of the paragrarh,
and section 5(2) of the 1924 Act shall have effect as stated
in section 15(1)'with the extension that ﬂimplied'confirmation“
and “executor" shall ineclude the grants and the persons to whonm
they were'issued specified in sub-paragraph (a) above, and

(¢) in sections 16, 17 and 18 the terms "confirmation” and
"executor" shall extend to the grants and the persons to whon

they were issued specified in sub-paragraph {a) above.
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SUCCESSI0OR 0T COZIITTas

CORVERNER'S 0TI

on

Probate or Letters of Administreticn zs
Links in 0itle to Heritage under the 1064 ictk.

The guestion at issue in this coznecticn is whether an

anglish grent of Probate or Letters of Admiristration duly

by

resealed in Scotland, can funciion es e midcouple or link :
title in relation to the deceased perscn's Scottish heriizze
: | in. the same way as.the Scottish grant of Confirmsiion does.

In their joint opinion (published in the Jourmel for
1965 at p. 153) the four ?rofessors of Conveyanecing said "Yes",
although indeed Professor IicDonald was elresdy com=itted ic :
this view (see his Article in Lareh 1G85 issue of Jourmal .74).

G685

i..l

In an article published in the Jourmel for Tecemter
(p.325) Dr. Keston gave reasons for dissgreeing witk the
Professors and took the opposite view, 2slding that tke
; proviso in subsec. (1) of sec. 15 of the 1984 Act, meking it
necessary for a coniirmation t0o include & description of the
heritable property in accordance with the Lct of Sederunt
before it could be used in completing trhe heritable title,
applied 2lso to Probete and Ieiiers of Ad-inistrziicn,
4And now Professor licDonzld has replied to Ir, lleston's

argument in an article published in the Jourrnal for Ezrekh 1966

(p.68) and reasserts his opinion thet Probaies and Letters
‘of Administration (duly resezled in Scoilani) o not rsguire
to contain a descripiion of Scottish heritage, end are
avellable faruse in the heritable title without any such
description.

It is not proposed to examine the argiments oz either

side nor to adopt one view &s agzinst {he other. The

reasoning of the respective protagonists can be followed by
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studying their articles above referred io. It woﬁid éee:
unlikely that the special provision in section 15 for ihe
inclusion of a proper description of heritege in =a
confirmation would not hove been intended %o applﬁ &lso %o
something which “econfirmation” is said (1924 ict s. 5{2)} to
include. 3ut as against this, Probate or Letiers of
Administration, without any detzils of the items of esizie,
have since 1924 been "deemed %o include 211 heritehle
securities which belonged to the Geceased.™ (s. 5(2){5) of
1924 dct).  4nd mow s. 15(1) of the 1964 ict provides trat
 this 1924 iet subsection (s. 5(2)) snell have effect &g =¥
heritable security included heritable property.

And then again on the other side ~ it is this sz-e
subsection {s. 15(15 of the 1964 ict) which runs o= into the
proviso that 2 confirmation, to funetion titlewise, —ust
include a pioper deserintion of the herifage. 4t this
point the argument develops into an exercise in se:antics,_a;
to whether "confirmation" is %o include "implied confirmaticz,”
and it is not proposed %o follow it further.

Sufficient has been szid 0 show that, whatever mey rave
been the intention in this regard in drefting the Bill, wrhat
has been included in the Act is far from clear or satisfadory.

Iwo matters must be consiéered.

. 3. Vhat should be done in the present circumstances?
2. What should be done for the future?

Dr. Keston pointed out in his article thet English
executors could still zpply direct to the Scotiish Commissery
department for a Scottish grani of confirmation, and in +his
way obtain 2 confirmation which would have a Troper descriniion
of the heritage, thus avoiding the danger or doubt which seens
%0 be inherent in using e certified (i.e. resesled) probete in

a heritable title.
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1% is understood that in the vpresent confused state of

T

expert opinion on this matter, some solicitors have been
adopting Dr. lleston's suggestion and taking out separate.
grants of Scottish confirmation where Scots heritage is

involved,

Provided the English grant has not been already resealed

. £
o

or certified in Scotland the procedure is quite straight
forward, If the Znglish #fant is of probate, then & Scottish
Inland Revenue Inventory nust be sworn to showing all the
Scottish ustate, heritable and moveable, in detail in the
usual way, and the English estate merely as a lump sunm.
Confirmation must be craved to all the estate in 3cotland,
The grent of Probvate is described in the oath to the
inventory and fhe grant is dpcquettgd and signed as relative
thereto. Confirmation to‘the Séottish estate will then be
issued on payment of the confirmation fee, which will be
calcuiafed on the Scottish estate alone,

“here the Znglish vrant has been a dative one (Letters
of Administration) it might be necessary in the flrst
inSuance to present a petition to have the executor-dative
-decerned before deponing to the inventory, and, . of course,
i , . caution might fequi:e to be found for the Scottish estate.
| In some cases the English grant ma& already have been
resealed before the question of tit;e to héritage had
emerged, and this presents a problem, Under the 1858 Act
a resealed grent "shall be of the like force and effect and
have the same operation in Scotland as if a confirmation had

. been granted." This induces some doubt as to whether, if

the Scots heritage had been included in the resealed English
grant, it would be competent, in following through the
procedure for a separate Scottish grant, to issue another

] | coniirmation to the sane estate,
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In such circumstances it is suggested that the separate
Scottish cogfirmaticn (to include the heritage by descriptiog)
should be a grantSof confirmation ad omissa. This type of -
confirmation, while primarily to érovide for the situation |
where some éstate-has Beén omitted or not sufficiently
deseribed in the confirmation to which a title is required, is
used also to cover other contiﬁgencies,'some of which are
mentioned in Currie, 6th edn., at pp. 195 and 195. It would
be necessary to aver that the heﬁitage had been omitted from
the English grant ih order to give the;apprOPriate basis for the
application for an g,g‘ omissa confirrﬁa'&ion. While this.

expedient is thought to be available in order to get &

~ confirmation containing a heritable deseription where the

English grant has alieady been resealed, no such court

~application is known to have been lodged so far,

There is always, of course, the alternative in testate
cases of uéing the Will should this cqntaih a general '
convéyance to trustees or'executors, and thus bypassing fhe
Confirmation so far as herltaole title is concerned Seec. 51
of the 1874 Act provides in thxs regard that production of
probate of the Will shall be equivalent to production of the
will itself or of an extract theréof from the Books of Council
and Session.

With regard to the future, it is felt that the Society

- should without delay press for amending 1egislatidn o have

it declared that resealed probates end letters of

" adninistration are sufficient for heritable title purposes

without any description of the heritage. In earliier notes
the suggestion was made that it might be fit and proper to
have it provided that a confirmation should operate gua
heritage in the same way as a decree of general service did
prior to the 1964 Act, end perhaps this could be done at the

same time, One section in a miscellaneous conveyancing or
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succession statute would do, simply providing that a
confirmation nominate or dative, a resealed probate or
letters of administration would have the sanme effect as
regards giving the deceased's executoré the xight to

complete or pass on a title to his heritage as formerly a
general service did in relation to his heir'at law. Further
in view of the confusion in regard to probates ete. this
provision might be given retroact@ve effect to obviate any
possible_objections to titles where in the meanwhile a course
had been followed relative to probates or letters of
administration which might be thought to be of doubtful
validity.
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THE LAY SOCIETY CF SCOTLAND

COMLITTTEE ON THE SUCCESSION ACT 1954

Draft of Proposed Statutory Provision aought

to be included in the Law Reform (lfiscellaneous
Provisions){Scotland) Bill meantime before
Parliament.

Notwithstandiﬁg anything in any Act passed before this
Act, for the purposes of sections three and four of the
Conveyancing (Scotland) Act 1924 (14 and 15 Geo. V. ¢.27) an
executor adminis{ering the eétate of a deceased person which

includes any land or other heritable'prOPerty or any interest

in any land or other heritable yroperty or any heritable

security or part of any heritable security or any lease or any

interest in or security over a lease, shall be deemed as from

and after 10th September, 1964, to be and %o have been =
person ha?ing & right within the meaning of the said sections
to such land or other heritable property or interest therein
or such heriiable security or part thereof or such lsase or
interest therein or securitf thereon respectively, and shall
ﬁith respect to aﬁy lease or security over a lease comprised
in the s2id estate be entitled to the benefit of all enabling
powers and rights under section twenty-four of sa;d_Act of
1924; and any confirmation of such execuﬁqr granfed in
Scotland on or after 10th September, 1964, and any probvate,
letters of administration or other grant of representation
issuedibutwith Scotland and certified in Scotland under
section fourteen of the Confirmation of Executors (Scotland)
Act 1858 (21 & 22 Viet. ¢.56) or sealed in Scotland under
section two of the Colonial Probates Acet 1892 (55 & 56 Viet.
¢.6) or so certified or sealed under and in terms of any
future statutory provisions to that effect, on or after

10th September, 1964, shall, whether it contains an entry
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relative {0 or a description of such land or other heritzble
property or interest therein or such heritable security or

part thereof or such lease or interest therein or security
thereon respeciively, or not, be and be deémed t0 have been

& valid mideovuple or link of title,
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