HEMCRANDUY No. 4

SCOPTIEE LAY COMMIEETON

Memorandum

on

Applications for Planning Permission

/[ This Kemorandum is circulsted for comment and
A criticism and does not represent the concluded views of the

Seottish Law Commission,7

1. The Scottish Law Commission have recsived from the‘legal
profession feprgsentations which exhibit dissatisfaction with
© the law relating to aﬁplicétions to & planning suthority forp
permission to develop property or to change its use. In
 Darticular fhere is dissatisfaction that such an application‘
cen now be made, and granted, without any knowledge of the
applicétion‘coming‘to the.notice of members of the community
who might coﬁsider theﬁselves entitled to meke observations
upon it.
2. No guestion relating to private rights of property is
here raised. For example; if A makes @ planning application
to ﬁevelop his préperty in a certain way, B, his neighbour
(whether 2 conterminous proprietor or not) has no title or
interest to object to the development on the ground that it is
deletericus to his, B's, property. The development either
inffinges ocne of B's riéhts of property or it does not. ir
it does, B can prevent it withoﬁt any reference to the code of
Planning Law. The prevention of infringements of B's rights
" of property without nofice is taken care of, not by the planning
code, but by the building code. The Building (Seotland) Act
1959 (0.214)1 empowers the Secretary of State to mske regulations

for inter alia "service on such persons as may be specified:

1 S. 2 and Sech. 3 para. 2




(including conterminous rroprietors) of applications, decisions
and notices relating to natters coming before a buildings
authority", In exercise of thoss powers there were made the
Building (Scotland) Act 1959 (Procedure) Regulations "¥963LL‘i
which provide by regulation 6(1) that "an applicent for s
warrant or an amendment of g warrant shall, before lodging the
application with the elerk to the buildings authority, serve

& service copy of the application on every other affected
proprietor and on the master of works." By reguletion 6{L)
"affected proprietor" in relation to a building includes any
person who is

“(a) an owner of the building or of the site thereor;

(b) an owner of the conterﬁinoﬁs land, but only if any
part of such land is within 100 yards of any part of

the building or of the site thereof', and

(e) an owner of land, vart of which is within 15 Teet
of .any part of the building or site thereof."

3{ There is one class of development in relation to whieh
applications require publie advertisement. By section 35 of
the Town and Countiry Planning (Scotland) Act 1959 (e.70), it is
provided "(1) An application made after the commencement of
this Act for Planning permission Ffor development of any class
to which this seetion applies -

(a) shall not e entertainéd by the local planning
guthority unless it is accompanied by a copy of &
notice of the erplication, in suech form as may be
prescribved by = development order, and by such
evidence as may be so prescribed that the notice has

been published in & loecal neﬁspaper circulating in the

Y s.1. 196l/712 (1964 11, o 1432)
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locelity in whiech the land to which the application
relates is situated: ang

(b) shall not beldetermined by the locel planning
authority before the end of the period of twenty-one
days beginning with the dste anpearing from the
evidence accompanying the epplication to be the date

on which the notice was published . ., , "

to be made designating the classes of development to which
the seection applies. The types of development now by order
designated1 are publie convenlences, the disposal of waste cr
refuse, sewage disposegl, slaughterhouses, knackers' yards angd
2 number of cafegories of’ entertainment'buildings. In the
case, accordingly, of arplication for development of this
class, the public in general is given notice by advertisement,
but it will be observed thet no specific power is given to
anyone, be he g conterminous proprietor op not; to object to
the granting of' the application, This, however, does not
mean that the provision has mno utility. Subsection (4) of
section 35 requires the local plann;ng authority to tske into
accoﬁnt 2Ny representations recelved by then within the pericd
of 21 days mentioned sbove. Thus, upon the eémergence of g
broposal to effect g development of this class, opportunity
is given for the mobilisation of public opinion if‘necessafy,
and the bringing to bear of that pudlie opinion upon the
elected members of the pianning committee who have the
responsibility fop giving the guestion their administrative
consideration, This may be g valuable, as it certainly is g

legitimate, exercise of democratie rights.

The Town and Country Planning (Genera] Development)(Scotlandg
Order 1959, S.I. 1959,/1361 (1959 II, p. 2653), article 8(1).



L. The Beottish Law Commission have been informed that the

idea that thiré parfies, and particularly neighbours, should

be at least given notice of impending development has

frequently been advanced, but despite close ang repeated

examination under successive administrations it has elways been

decided that it would be wrong to adopt it. The reasons given

may be summarised as follows -
(1) vwhereas the expediency of grenting a warrant under the
Building Code depends upon objectively ascertainable facts,
the question of permitting a development from a planning
point of view involves matters of opinion and subjective
Judgements which are the function of the elected members,
to be exercised by them subject to the ultimaste control of
the electorate at large.
{2) If neighbouring proﬁrietors and others were invited %o
meke observations upon planning aspplications, the planning
‘process would become even more complicated and cumbersome
than. it is now.
(3) This would mean an unjustifieble interference with the -
right of the individual to develop his property és he
thinks rit, subject only to the public interest as
interpreted by those who have been entrusted with the duty
of interpreting it.
(4) In many cases members of the general public, other
than conterminous proprietors; wonld weigh in with object-
ions to applications based upon their own conceptions of
public interest and amenity, whereas these are matters
which have been confided to the elected members of the local
authority.

5a There is obviously considerable weight in these arguments,

especially from what mey be celled the theoretical administrative

point of view. There are, however, at least two considerstions

which they &o not deal with.
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6. PFirstly, it is, perhaps unfortunately, easy to exzggerate
the detailed attention whieh can, for praetical reasons, be
brought to bear upon individual applications for Planning
rermission by members of & local planning authority. In

most cases there can be no doubt that, should no objection to
the application be raised by the officials of the authority, the
application will be granted more or less automatically. It is,
in the general case, perfectly proper that thet should be so,
but it is in the special case, where en application is likely to

raise strong locel feelings if presented as a falt accompli,

that the prior notice may be recuired. For the state of public
opinlon, whether orf fairly 1mmed1ate nelghbours er of a substant-
ial part of the communliy as s whole, is part of the information
which the elected representative ought to have before him when
he is making vwp his mind on the épplicatiOn. Very often, as it
seems, he does not. or course; as has been pointed out, in the
.huge najority of aﬁplications public opinion is simply silent,
but it is in the small minority that there are felt misgivings,
which can even have the efrect of sheking the general faith in
what should be a democratic Drocess,

e Secondly, the practical difficulties which are ssaid to be
in the way of a general reculrement for the giving of notice

are less formldable when it is realised that they have been
surmounted elsewhere. In thg Republie of Ireland, by the

Local Government (Planning and Development) Act 1963 (Permission)
Reguletions 1964 (S.I. No. 221 of 1964) it is provided by
article 9 "(1) Prior to the submission to a planning authority
of an epplication for a permission for development, for an
approval or for a permission for fetention of a structure, the
applicant shall give public notice of his intention to apply

for a permission or an approval, by publication in = newspaper
clrculating in the distriet in which the land or structure is

situete or by the erection or by the fixing of a notice on the



af'fect the adjoining proprietors and vhere it appears to comply
with known standards ang is likely to be regarded favourably.
The notice is not given under ary statutory requirement op cther
euthority since, m it ig understood, the Planning code of
England'is the same in this respect as that orf Seotland. Qur

informztion is, however, that apart fronm being worthwhile fronm a

consultations With other authorities, statutory undertakers, ete.

relation to section 35 of the Town ang Country Planning (Scotlan@

Act 195G ig Dracticable, S0, it wounlg seéem, would be advertige-

nelghbour" Characteristiesg, It is arguabie that unsightly

Or Inappreprigte developments also partake of that

characteristic. It may be further Observed that in the case
of some at least of the Properties in the designateqd ¢lass there

are regulatory brovisions, quite apart T'rom Planning brevisgioens,

" which would eontrol their siting ana erection,




10. It is therefore suggested that the propossls which have
from time to time been made for reguiring svplicents for |
planning permission to give notice By edvertisement of itheir
intentions should be reconsidered in the light of these
dbsefvations, with_particular reference to the question whether
section 35 of the last mentioned Act should no longer be
confined in ite effects to the class of property designated in
the Town and Country Planning (General Development){Scotland)
Order 1959, It is not suggested that the requirement to give
notice should confer upon any recipient the right {(apart from
making such representations as he thinks fit) to intervene in
such applications, or to demand a fofmal inguiry in relstion

thereto.

- 5th May, 1967
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PLANMING APPLICATIONS

) — .
)

' INNSF!EL‘D, Co. Meath. Notjce is
H hereby given that Parrick Gorry,
Esg., intends to apply for permission
1o erect a filling siation at Innsfield
and outline permission to ercet z
house at Inasficld.;. <&, .00

MO‘ATE, Co. Westmeath., Applica-

tion i5 being mades lo Wesimeath
County Council for permision to
eatry out alterations to the premises
of the National Bank of Ircland Lid.,
MOStC. . . AT L s

DUBLIN—App!&ca‘{ion is being made

to the Dublin Corporation for
outline permission to rebuild factory
and varehouse bullding at 20/21 South
Williams Street for Emmer Esates L1d,

DUBL‘IN 2—18/19  Sth.  William-
Street. An application i being. .

made on behalf of Messrs. Houston

& Morrow Ltd, for outline permission

to rebuild their premises,

. -LOUTH. The Boyne Valley
) Honey Co. Ltd. propose to erect
.2 packing siore -8t Franels Strees, -

Drogheda., _ . .
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- m  Planning Departmant |

w:} ‘ Cld Town Hall

ke I 187 High Holborn
London, WC1 .
Telephone : Holborn 3411

Borough SfuC_a

S ' o . B. Schlaﬁenberg,Dr.Arch.(Rome).Dip.TP.
. ‘ Planning Officer MTPI

e . ' T, Date
Your reference

Qur reference

Dear Sir(s) or Kadem,

<o end Country Plomaing Ast, 1962

Igndon Government Aot, 1983

I have received an application for permission ic carry cut the
undermentioned development gt +the Property referred to:-

" Proverty

Proposed Develomment

7¢ applicatien has been consideved and 24 complies with the development
tR preposels and sppropriate plonning shandards.

ST you, es en cccupler of adjoining premises, wish to put formord any
formation or objection which you think should alse bs teken inte

Bocount by the Committee in considering the application you should

Wivise thig Departnent in writing within fourtesn days. '

0pdes of the application and drawings relating to it ean be inspected
this office, : ‘ -

oUrs £a34nry1ly,

hring 0fficer
Al communications to be addressed
1o the Planning QOfficer.




