MEMORANDUM NO. 5.

SCOTTISH LAW COMMISSION

MEMORANTUM
on

Damages for Injuries Causing Death

Proposals
Te  On 24th September, 1965, the Loxd Advocate asked the
Commission to consider:
"The transmissibility of a right of action for persana;l-
injury in the event of the dezth of the injured person,
with special reference to the right of the person's
relatives to sue in respect of the death,"
The Secretary of State for Scotland su'bsequgn‘tly passed to
the Commission for consideration a proposal, made by the
Transport and General Workers! Union,
"That legislation be introduced to ml1ify the case of

Darling v, Gray and Sons (1892) 19 R, (H,I.) 31 so far

as it affects claims for patrimonial loss by a widow
and/or dependent child or children as individuals when
the husband and/or father dies as a rosult of the in-
Juries suffered or the disease contracted, subsequent
to his raising of an action ageinst the employers
arising out of their alleged defa.ul‘b."'

It is understood that both Proposals ware nade having regard

te the decision in MeCann®s Executrix v, Wright's Insulations
ta, |

oi

1965 5.L.7. (Sh. C%.) 19.
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2, On 24th September, 1965, the Lord Advocate also asked
us to consider:
"Whether collaterals of a Geceased person should be
entitled to sue for solatium and loss of support."
We deal first with -

I Transmisgibility of Rights of Action

Darling v, Gray & Sons 1

3. The facts in this cese were these: a workman had
raised an action against his employers for damages for
personal injuries which he imputed to the defenders' fault,
While this action was pending, the pursuer died and his
mother, as his executrix, was sisted in his place. During
the currency of this action, the mother raised é. second
action against the same defenders for solatium and damages
for the death of her son, which she alleged to be due to the
same injury. The I_-Iouse of Lords, affirming the judgment of
the Second Livisio: .,2 held that the second action was
incompetent, |

MeCann's Exceutrix v, Wright's Insulations Ltél..'3

4o In this case Hugh McCann had raised an action aga:_i.ns‘b
his empicyers for pain and suffering and loss of wages,
alleging that he had contracted asbestosis as a result of
the conditions of his employment, MoCann died during the
progress of this action, and his exeoufcrix {his widow) waé
sisted as pursuer in his place. When, thereafter, the
deceased's widow and daughter joined the prooceedings as oo~
pursuers in their own right for damages for loss of support

resulting from the death, the defenders Pleaded that the

? (1892) 19 Ra (E.D.) 31.  love fully reported sub nom,
Wood v, Gray & Sons [1892]) A.C, 576,

2 {1891) 18 B, 114,

3 SUPIae



action at thelr instance was incompetent. This plea was
sustained by the Sheriff-Substitute and the widow and
daughter appealed to the Sheriff, It was argued on their
behalf thet, since they had limited their claim to one for

loss of support, Darling v, Gray & Sons was distinguishable,

The Sheriff rejected this contention, and in the course of
his opinion seid: "In Daxling, in my opinion, there is no
hint of a possible distinction between claims for solatium,
using the word in its narrow sense, and claims for dsmages,
What was held to be incompetent in Darling was 'an action at
the ingtance of relatives, where an action in respect of the
same injuris has been raised by the deceased during his
lifetime’,"

The law considered

Be In Darling v. Gray & Sons it is not easy to idermtify

the reasoning behind the conclusion that the following out

" of the injured@ person's own action after his death by his
exscutors precludes the dependent relatives from taking
action on their own behalf., It is true that there was some

discussion of the brocard nemo debet bisg vexari pro una et

Badem causa, ! and Tord Cameron ° has said that the real
ratio of the decision was that the court will not allow two
actions to be brought end determined in respect of the same
negligent act leading to the injury and death of the same
person, the one at the instance of the person injured, and
the other at the instance of dependants. This is undoubtedly
a ground of decision which was adopted by Lord Field, 5 But

this is merely to invite the further guestion - why should

1 "A man ought not to be called upon to defend two actioms,
both arising from the same cause of action.”

2 In Bruce v, Alexander Stephen & Sons Litd,., 1957 S.L.T. 78,

3 [1892] 4.C. at page 582,
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the ocourt ref‘use to permit more than one action, when the
pursuers sue different interests and present claims not only
indepez_ldent of one ancther but also founded upon different
losses, though upon the same wrong? Today, it could not be
dispu'ted‘ that there is a clear distinction between, on the
one hard, the c¢claim of an injured person for bis patrimonial
loss (includ’.ing loss of_ Wages), and solatium for his personal
Pain and suffering, and, on the other hand, following the
injured person's death, the claim of his dependent relatives
for their grief and suffering and for loss of future support
ard other patrimonizsl loss arising from the death., "The
claim is clearly an independent claim in the sense that it

is a claim by the relative for his or her own loss, i.e,,

the loss which he or she has suffered by the death, and not

a claim for the loss, injury and damage which the deceased
suffered from the wrong done to him, nl "It is now accepted
that the right of the relatives is an independent, and not a
derivative or representative, righ‘b.“z

6, 1In the course of his opinion in Darling Lord Watson
observed, "The Court of Session, by a series of decisions
which trench somc_ewhat closely upon the province of the
Legisla.'ture, has, subjeoct to cortain limitations, sustained
actions at the instance of relatives of the deceased in their
own rights, and not in a strictly representative capacity,
against the parties whogse negligence oocasicned his death Por
the loss which they personally suffered through that avent,”
After referring to the view of Lord President Inglis that "It
is not desirable to extend this class of actions, unless they

can be justified on some principle which has been already

! MeKay v. Scottish Airways 1948 5.C. 25, per Lord
Mackintosh at page 258, '

2 Ibid. per Lord President Cooper at page 264,
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establiéhed,“1 Lord Watson continued:2 "To my mind the oﬁly
relevant question in the present case is, has the mle ever
been carried so far as to recognise’the competenoy of an
action at the instance of reletives, where an action in
respect of the same injuria has been raised by the deceased
during his lifetime, and is still a dependiﬁg litigatiop?
Unless that question can be answered in the affirmmative,

the appellant's action is in my opinion incompetent:" Lorad
Watson answered the question firmly in the negative, saying:5
"There is not a single instance in which the Court has allowed
two actions to be brought in respect of the same negligent aect
leading to the injury and doath of one person,"

7+ Thus on one view the decision appears to be & purakj
negative one based on absencc of precedent, TLord Watson,
however, went further, and referred to an argument based on
"the worn-out analogy of actions of assythment" ~ (an action
available to dependants who had been injured through +the

criminal killing of g relative,) In Bisten v. North Britigh

Railway 00.4, however, Lord Deas had expressly reserved con-
sideration of whether g Gependent sister could bring an
assythment in a case where her brother had suffered culpable
homicide at the hands of a negligent railmay_servant. In
that case the question could not have arisen, because the
fatal accident had tsken place in England, but it hardly
seems that Lord Watson's summary dismissel of what Lord Deay
called a "difficult question,” which he did "not wish to ssy

anything to prejudice,” was Justifiable,

! Bisten v, North Britisn Reilway (1870) 8 H. 980 at page
o8,

2 Darline v, Gray & Sons, Supre, at pages 31 and 32,
3 .

Ibid. at page 32,
# (1870) 8 M, 580, at page 985,




8. Again, Lord Watsenm founded upon another observation by
Lord President Inglis in Eisten' on the subject of claims
by relicts and children upon the death of spouses or pacents,
that "As the existence of such claims in our common law is 2
peculiarity in our system, it is not desirable to extend
this class of actions, unless they can be justified on some
p;t'inciple which has beeﬁ already es‘tablished."‘ This obser-
vation is ourious, in view firstly of the fact that Lord
Campbell's Act? had introduced into England, just 24 years
earlier, that very right to recover damages, and secondly .of
the existence of such an action at the time the opinion was
delivered in many European coun'bm‘.s_as,, Lecording to the

argument of Bir Frederick Thesiger, in Blake v. Midiand

Railway Co.3 in the course of claiming solatium for a widow
in addition to patrimonial loss, 'I‘The kind of remedy here
sought was givar} by the civil law, and is familiar in the
law of Scotland, which country is in express terms excluded
frouw the operation of the present Act by section 6, the
Legislature apparently considered that, by this statute, the
law of Scotland. 't On this view it would seem arguable

that, in limiting the dependant's right in the way they aid

1 at page 984.
2 The Fatal Accidents Ac‘t, 1846,
3 (1852) 18 Q.B, 95 at 99.

b The views of the promoter of The Fatal Accidents Act, 1856,
may be worth recording., Arguing in the House of Lord:z
in a Scottish Appeal, Sir John Campbell, A.G., as he
then was, said: "In one important point the English and
Scotch law differ from each other, By the English leav,
if a men's wife or son should be killed on the spot, he
could have no action against the person whose negligence
had caused the desth. The Znglish law allows no
solatium in this respect, The Scotch law, however, szys
more sensibly, that in such a case a solatium shall be
granted to the person injured in his happiness and cir—
cumstances by the death of his wife or child," Duncan v,
Findlater (1839) 6 C1, and Fin, 854 at 898/9,
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in Darling's case, it was Truly the Hoﬁse of Lordas that was
trenching "somewhat closely upon the proxv;ince of the
Legislature.”

9. The practical consequences of Darling's case may be

illustrated by the case of Reid v, Lanarkshire Traction .gg.1

An empleyee was injured in a street collision and died from
his injuries a fortnight afterwards, Before his death he
had brought an action of damages in respect of his injuries
and, after his death, his widow as executrix was sisted as
pursuer. The Court held that she was entitled to recover
only (1) the patrimoniel loss occasioned to her busband's
estate, end (2) solatiu‘fg. Since he survived the accident
for only a fortnight, the ciaim under the first head could
be Sor only two weeks' loss of wages. The amount awarded
under the head of solatium included a small sum referable to
brief pain and suffering, by far the larger portion being in
respect of "the additionzl handicap on his enjoyment of life
due to the an‘t;,icipa.'tion of earlier dea.th."z The pleadings
contained (in addition to the usual averments with regard to
the injuries of the deceased and the pain he had suffered) a
statement that the deceased was the sole means of support of
his widow, The Court held that this averment was irrelevant,
It was conceded by counsel f‘or the pursuer that, on the
authority of Darling' s case, "the present action having been
raised by the deceased, the pursuer was barred from bringing
a second action to recover loss sustained by her as an
3'.n6.iv:’.6.1.\a.1."3 He was therefore limited to the forlorn
1 1933 8.C. Mé_and 1934 8.C. 79.

2 per Lord Wark at page 82, approved and followed in

Oliver v, Ashman [1962] 2 Q.B, 210, per Willmer L,J,
at page 2385,

5 Reid v, Lanarkshire Traction Ce. 1934 S,C. 79 at 82,
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argument that she, as execubrix, was entitled to damages for
the shortening of the life of he;- constituent ?rhioh must be
at least 28 large as those which, on all heads, he could have
claimed had he survived, since total loss of life is an even
more grievous loss than incapacitation, This argument hav-
ing been rejected, the consequence of the deceased's having
instituted proceedings before his death was that the widow
could reccver nothing by way of damages for future loss of
support and for solatium,

10, It is apparent that the rule in Darling v. Gray & Sons

leads to arbitrary distinctions, and we submit that it was
erronecus in la.w.‘I We are fortified in this view by the

recent reluctance of the courts to extend its effects. In

Bruce v, Alexander Stephen & Sons2 the facts were that a
claim had been intimated to the defenders by the deceased,
but no action upon that claim was commenced during his life.
Such an ection was served on his behalf by his law aggn'bs
three days after his death; in ignorance of that fact, but
this action, and the deceased's claim, were formalily weived
or abandoned by his executors, On these facts Lord Cameron
heild that the dependent relatives' action for solatium and
loss of support was not barred, He declared that he would

not be prepared to extend the rule of Darling v. Gray and

Sons to the case of a claim intimated but not pursued in

proceedings which were pending before the death of the
3

deceased, In McGhie v, British Transport Commisslon

Lord Kilbrandon held that an action by the deceased's
relatives for loss of support and solatium was not defeated

by a subsequent action for damages by the deceased's

1 Cf., McKechnie, "Encyclopaedia of the Laws of Scotland,"

Volume XIT, page 503,

2 4957 S L.T. 78

3 196, S.L.T. 25.



executrix~dative, in that capacity, for the patrimonial loss
sustained by the deceased's estate prior to his deajch by
reason of his loss of wages. It may be ta,ken' that, although
the point was, for obvious reasons, not argued, the subse-
quent aotion by the executrix was incompetent, This case
indicates that the rights of the relatives may be conditibped
simply by the order in which the two actions are initiated, a
position which can hardly be described as satisfactory,
Rec0131111e1r1€u:=d31on‘st o o

e We theref'ore xecommenti that the law be altered 'to ‘i:he
effect that it shall no longer be a bér-to an act:t.on ra:a.sed
by a dependant claiming damages, whether by way of‘ sola.t:.um
or of patrimonial loss, for the death of a rela't:.ve 'Bha:t

the deceased in his or her lifetime has raised an ao-blon
wiuch is :.ns:.s“ted. in by his dr her execitor cla::.m:l.ng damages
under either head, for the injuries which caused the death,
or that his or her executor has raised such an action aftber
death, In order to deal with the converse case we 'wou.ld
a.lso recommend that, if the deceased has not ra.:.sed an actlon
wh:.le in 1ife, and the dependants raise an action af“ter h::.s
.deafch, their-action should not defeat a subsequent ection by
the executor, This is a situation which is not 'iik&ly to

arise often.,
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IT .'Rights of Collaterals

Pregent Law

12, B8ince Gresnhorn v, Ad.die1 the SBcottish courts have

defined the class of persons who may claim solstium and
patrimonial loss following the death of a relative by
reference to the existence or absence of a reciprocal legal
duty to aliment in case of necessity., Although a claim
was conceded to the deceased's hugband a‘t a time when a
wife had no duty to aliment her'husband,z the rule was
a.pplied_ strictly to sisters who, on the death of their
brother, lost their sole means of .-.=.uppor‘l:3 end to a mother
on the death of her illegitimate child who contributed %o
her support.l" A mother was held to have no claim to damages
and solatium for the death of her child while the father was
a.l:'uare.5 This particular rule has been abolished by sta-

7

6
tute and illegitimate children and adopted chi_'Lﬁren8 have

now been conceded statutory rights to claim. Apart from

1 (4855) 17 D. 860.

2 Dow ve Brown & Cos (184) 6 D. 53k

3 Bisten v. North British Railway Co. (1870) & M, 980,
4L

Weir ve Coltness Iron Co. (1889) 16 R, 614; Clarke v.
Carfin Coal Co. (1891) 18 R, (E.L,) 63.

5 Wnitehead v. Blaik (1893) 20 R, 1045; Laidlaw v,
Na‘b:l_onal Coal Board 1957 8.Ca 49

6 Law Ref‘on):m (Damages and Solatium) (Scotland) Act, 1962,
8e T4

7 Lew Reform (Misoellaneous Provisions) (Scotland) Act,

190, s. 2(2)

8 We refer to the situation of adopted children in the
subsequent part of this Memorandum,
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these, thc persons who may now elaim include persq'ns who
stand o the deceased in the relationship of wife, husbend,
legitimate child, father, mother, end, if the intervening
relatives are themselves de?.d, gran@.parents and grandchildran,
Cortain hard cases, however, romain, particularly where the
death of a brother deprives a sister of her means of éupport
or where the existence of & nearer relative liable in law to
support a child negetives the existence of a legal duty %o
aliment as betwsen the deceased and the c:h:'z.lti.1 Tt may
also be thought that another hard case is that of the divor-
ced wife who, under the present law, has no tiile to sue for
solatium or loss of support even when she holds a maintenance
o:r'de:c-c.2

13, Ap we pointed out above, the object of Lord Campbell's
Act was said to be to introduce into England the rule of the
common law of Scotland; the limitation of relationship was
a.cco:’rd.:i_ngly substentially identical in both countries,

This, hewever, is not the only instance of Secots law being
introduced into England, where it receives the benefit of
subsequent extension, while in Scotland the law remains in
a backvmter,3 The only additions to the classes of bene-
ficiary in Scotland have been the admission of the illegiti-

5

nete child," pavent of an illegitimate ohild,” and the

&
adopted child. In Bngland, however, apart from reforms

1 Bwart ve K. & W. Ferpuson 1932 S.Cs 277
2

Hemmens and Others v. British Transport Commission 1955
§.L.T. (Notes) 48,

3 Cf, Legitimation per subseguens matrimonium. Scottish
Law Commission Memorandum Cmnde 3223, 1967,

A

Law Refo:g'm (Miscellaneous Provisions) (Scotland) Act, 1SLC,
. Be 2(2 °

5 Law Reform (Damages and Solatium) (Scotland) Act, 1962 s. 2.

6
Law Ref‘o:g'm (Miscellaneous Provisicas) (Scotla.nd) Act, 1940,
Se 211 )e ‘
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similar to those just referred to, "the classes of depen—
dan?s have been extended by seotion 1 of the Fatal Accidents
Act, 1959, so as to include also any person who is, or 1s
the issue of, a brother, sister, uncle or aunt of the
deceased.'ﬂ It is to observed, however, that solatium to
bereaved relatives is not payable under English law; the
dependants can therefore sue only for the leoss of future
support which they will sustain,

Recommendation

14, In the next part of thié Memorandum we shall be making
reference to the controversial question of solatium for
bereavement, At this stage we do not recommend that any
change be made in relation thereto ome way or the other,

We do, however, suggest that the classes of dependants en-
titled to sue for damages for future loss of support and
other patrimonial loss arising from the death should be
enlarged to inclvde the collaterals now so entitled by
English law, TIf this reform were instituted, the class
entitied to sue for loss of suppc?rt would be identifiable
as confined to those persons who, from the closeness of
fanily ties are, and might reasonably be expected to be,
the beneficiaries of an obligation by a deceased to support,
whether that obligation werc enforceable at law or not.

It is not reoomené!.ed that the class of relatives entitled
to sue for solatium in the sense of reparation for the

grief occasioned by the death should be enlarged.

1 Clerk and Lindsell on Torts, 12th Edition, paragraph 395.
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IIT ZRelated Questions

15. On studying the problems which were specifically re-
ferred to us, we found thai thsre were a nurber of related
gquestions which, while pot of the same urgency as the two

we have just dexit with, could not be cmitted from consideru--
tion if the whole of this brench of the law were to be dea’d
with in an orderly fashion, Wa are vary conscious of the
force of the criticism which can justly be levelled at a
method of redressing grievances in a piece-meal fashion, sul
in particular, at the unsatisfactory effect upon the form
and content of the Statute Bock ¥ remedial clauses on ua-
related topics are lumped together in a HMiscellaneous
Provisions Bill, But this way of going about things ic
sometimes inevitzble. Tt would net be in the public In-
terest to delay legislation upon Darling's case and toe
restriction exemplified by Eigten’s case while the othex
cognate'questions asome of them both complicated and comirs-

We promose to state

versial, were studied and discussed,
what these questions are, now the law stands upon them, ani
scme of the elements of the problems involvgdu This will
enable the profession, end others conceimed, to make a

beginning on Torning an opinlon whether the law requires
£ C g P

amendment, and, if so, in what zonse.

Should an executor have & %itle lg pursue o claim fon

solatium, including damapes fox e shortsning of life,

on behal? of his consiituent?

16, The law now is +that such claims cannot be ralsed by

anyone representing the suffere:r, such as an exesuvor, v o
trustee in bankruptcy. On the o£her hand, should the cou
stituent in his lifelime have raised the action, the ropro-
sensative can competently carry it on on behalf of the cohove

under his charge.
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17. The reason for the first part of the yule has been
assigned to the “broa& principle of the inherently personal
charscter alike of the injury and of the remeﬂy. It is

only a corollary of this principle te say that the election
to sue or not to sue is with the injurcd person alone and
cannot be made by anyone but himself'."1 The reason for the
second part of the rule is that by going the length of aciu~
ally commencing an action "the deceased had definitely com—
mitted himself, and therefore his estate, to a new situation,
end, in sc doing, had enabled his executor to proceed with
the litigation after his death."z

18, One view is that it is wrong to permit the executors

to follow out the deceascd!s own action for damages for per-
sonal injuries, The deceased!s interest.in obtaining repara-
tion for personal suffering dies with him, and there secems to
be no good reason why, because A, has suffered a painful
injury, B. and C, should derive financial advantage fron
that circumstance.5 The rule which permits transmission is
inconsistent with the principles of = law of roparation which
sccks only tc compensate for loss.

19, The opposite view is that after the deccased has

raiscd his action his claim against the defender, as yet
unguantificd, is a debt due to him and must therefore be
constituted and ingsthered by the exocutor as part of the

ﬁqties of his office,

! Shewart v. L.M.S. Railway Co. 1943 S.C. (H,L.) 19 per
Lord Macmiilan at page 40a

2 Smith v. Stewart & Co. 1960 S,C. 329 per Lord President
{lyde at page 33k. ‘

3 Sec +he remarks of Danckwerts L,J. in Naylor v. West
Yorkshire Blectricity Board [1966] 3 A1l E.R. 527




20. 4 practical objeotion to the present law is suggested
by English experience following the Law Reform (¥iscellancous
Provisions) Act, 293%. The Court, in assessing the reia-
tives' ¢lsim for patrimonial loss updez'the Fatal Accidents
Acts following the Seceased’'s death, must take into account
their financial gains as a rgsult of the game ovent. The

class of dependent relatives, however, usually overlaps the

. ¢lass of those who succeed to his estate and, in consequence
- : q 3

in the wor@s of an English commentator, "dsmages umder the
Act of 1934 are no sooner awarded than they are taken awayo"1
The same writer adds, "It is unrealistic that damages for
personal injuries should be reccvered by any person who has
rot sustained those injuries. It would have been better

to enlarge the rights of the dependants under the Act of
18,6 so as %o inclu@e general damages for the personal loss
they have sustained, as distinct from loss of a puraly
Tinancial character,“z In practice, therefore, the Enelish
sourts often ignore the executor's claim as a mere arith-
metical exercise and award the whole sum of damages to the
relatives under the Fatel Accldents Acts.3
21, S;milar problems would be likely to follow in Scotland
unless, contrary to princ:'_ple,}+ it were expressly provided
that eny sums recovered by the deceased's executors should

not bo talken into account in calculating the dependent

relatives' claim for patrimenizl loss, The suggestion has,

L Munkman, "Damages", 3rd edition page 141,

2 Ibid., peges 141 and 142, 4 similar comment is made in
Winfield on Tort, 7th editicn, page 143.
3 Hutchinson va L N,B. Railway Cd. [1942] 1 K.B, 481;
Winfield on Tort 7th editicn, page 143; Selmond on
Torts, 14th cdition, page 756.

See Davies v. Powell Duffyrvn Associated Ccllieries Litd,
[ 1942] A.C, 601; Smith v, Comrie's Executrix 1944 5.C.
499,
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therefore, been made that it should be provided expressly
that the deceased's own claim for solatium should die with
him and that an action by a deceased's executors for patri-
monial loss suffered by the deceased following an injury,
whether or not in continuation of an action raised by the
deceased, should not affect the rights of action otherwise
competent fo the dependent relatives.

22, Such a provision would have incidental advantages. It
is one of the anomalies of the present law, highlighted in

1
the case of Bern's Bxecutor v. Montrose Asylum that the

executor's right to take proceedings for a golstium in res-
pect of the personzl injuries suffered by the deceased should
depend upon whether or not the deceased has himself while in
life initiated proceedings, and & guasi-contract of novation
has thereby been entered intc. The distinction is justifi-
able technically, but it is an artificial one in &ll cases
and & singularly insppropriate one in cases where, either
_through his illness or his insanity, in his latter days the
deceased was in no position either to initiate proceedings
or to waive his claim, The distinction would disappear
were it to be provided that the right to recover solatium
should in all cases die witk the injured man.
2%, Another incidental advantage of a provision that the
injured man's right to rccover sclatium should die with him
would be its destructicn of the basis of claims by executors
for the deceased's loss of expectation of life. English
experience has shown that the assessment of the monetary
value of loss of & "reasonable expectation of life" has pre-
sented great difficulties, to which, in the cases following

2
Rose Ve Ford,” judges have frequently alluded. Lord Geddard

' (4893) 20 R, 859, This was, pacc the observations of many
eminent judges, an example, rare enough, of the truc
Yeetio injurisrum,”

[49371 £.C, 826,

2
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remariced that "damages awarded under this head have inecreavsd
. . . R 1
and are increasing and ought, as I think, tc be diminishel."

2
Finelly, in Benhem v. Gambling” the House of Lords directed

that what had to be compensaied was really the injured per-
son's "loss of a measure of prospective happiness.”  This
could not easily be measured in money, and & conventional
sum of £200 was ewarded.  With changes in the value of
meney, the figure awarded today has been increased to £500°3

24, OFf the 2ecision in Benham v, Gambling it has been

remarked: "It is obvious that it was only the principle of
precedent which prevented the House from overruling Rose V.
Ford, The policy leid down-in that case was of an experi-
mental nature, and the experiment feiled, but ths highest
Court is prevented from doing what the Supreme Courts o
most other countries could do in such a case: Admit the
failure of the previcus policy and overrule their previous
decision, Instead of overruling it, they emasculated iﬁu“g
The relatively small awards allowed by the courts in aculca:
by'executors for loss of a deccased's expectation of 1ifse
point to their dissatisfaction with the basis of the claim.
Lord Justice Szlmon has suggested that the matter should be

.. . . . 5 L.
vreconsidered "pow that law reform is in the air,” I

actions by exscutors for solebium due to the deceased were

T Mills v. Stanwey Cosches Ltd. [1940] 2 K.B. 334 ot
pages 3h6-7.

2 [1941] A.Co 157,

5 Yorkshire Electricity Board ve Naylor [1967] 2 ALl B.R,
1; The Times, 16th Harch, 1967,

A

5 Modern Law Review {1941} page 97. Since that was said
the House of Lords has armed itself with mere extencive
POWELS

5 Neylor v. Yorkshire Electricity Board {+1966] 3 411 E.Z.
327 2t page - 33. See also Solicitors' Journal,
18th Novezber, 1965, page 859,
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barred, these problems would not arise. If, however, they
were not tc be barred, it is for consideration whether there
should be an express bar to:the fransmission of c¢ilaims for-
loss of expectation of life, and indeed whether loss of ex-~
pectation of life should continue to bhe a head of damages at
all,

25, On the cther hand, the position of the law of Scotland
seems tc be less obscure, and theres is very litile material
in our reports toc justify a recommendation that it be
altered., This is probably becausce, in this country, the
practice is not to regard éiminution of the expectancy of
life as a separate head of loss, but to allow juries to take

n

the shortening of life into account as an "additional handi-

! in the words of Lord Wark

cap on {the) enjoyment of life,
guoted above,1 so that the quantificaticn of it becomes
merged in the genersl fund of solatium, the calculation of

which is necessarily made in a broad and general way.

The discharze of dependants' rights by contract entered into
by deceased or by settlement of his claim

26, The first of these is the point raised in McKay v.

Scottish Airways 1948 5,0, 254. The deceased was killed in

an accident to an sirliner, He had accepted as a2 condition

of carriage that the defenders should be under no liability

in respect of the carriage, and “he' he rencunced for himself,

his representatives and dependants,’all tlaims for compensa—
tion for injury, fatal or otherwisc, whether occcasioned by

the default of the carrier or otlerwise, After criticising
in strong terms the scope of the exemption clause, which may
be important in view of what we say later cn, Lord President

Cooper, in giving the judgment of the Court, held that

relatives can nove? recover unless the deceased, had he lived,

parzgraph 9.
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sould have done so; in that case, of eourse, a claim by the
deceased would have been defeated by the exemption clause.
27. BSimiler principles may cole in question where the
dececased has (&) discharged, €.g., by compromise and release,
his cleim arising out of an accident to which he ultimately
succumbed, or (b) rendered himself obnoxious to a plea of
volentd non fit injuria1 or coniributery negligence, totel or
partial, Tn the course of our examination of the law rela-—
ting to the relatives' rights of ection following wrongful
injuries causing death it became plain tous that these
aspects of the existing rules may ;equire reconsideration,
While, as we have already stressed, the cleims of the
deceased and his dependants are foupded upon the same wrong-
ful or negligent action or omission, the rights of action
arising from this act or omission in favour of the deceased
and his relatives respectively are different, both as 1o
their objects and as to the persons who are benefited, if
it be conceded that efter the death of the injured man the
interests of the surviving depondents are paramount and thus
the criterion in defining the relatives' right of action
should be the existence of some original wrong-doing or
default on the part of the defender under circumstances
giving rise to liability in the first place rather_than sub-—
sequent changes in the situation effecting the interest of
the injured man while in life then it dces not seen to be
inevitavle thut the subsistence of a right of action, either
partial or unimpaired, in the person of the deceased should
be a necessary condition of the relatives' right of acticn,
nor that the satisfaction of the deceased's claim should
nccessarily infer the satisfaction of that of the relatives.

+ msy be necessary, therefore, tc reconsider also the position

1 . .
voluntary assumption of risk,

e T o et
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of dependent relatives where the deceased has, during life,
had favourable judgment upon his claim znd subsequently dies
of his injuriess,

28, There is, however, 2 épecial reason why we do not
recommend that the gquestion of the antecedent discharge of
an injured person's claim be investigated at the present
time, The Law Commissions have set up.a Working Party
which is now examining the whele question of exemption
clauses, with special reference to "standard form" contracts,
of which that in McKay's case was a typical examp15.1 It is
not only Lord President Cooper who has looked at them ask-~
ance, The Wbrking Party has, up to the date of the drafting
of this Memorandum, been concerned wholly with clauses in
gontracts of sale, but they will shortly be turning to con-
tracts of service such as transportation. If conclusion
relating to such contracts were to lead to legislative con-
trol of them, clewrly this would affect the positicn of
‘dependants elong with that of contractors. We therefore
consider that an examinetion of this question, which gives
rise to extremely difficult legel as well as practical prb—
blems, be postponed, .

Solatium for grief

29. The right of & solstium was conceded in actidns.of
assythment where a sum was given to the relatives “for
pacifying of their rancour,"” ) In the modern action which
takes the place of assythment, solatium was explained to be

a compensation for the relatives! grief rather than a buying~
off of‘their vengeance. In assessing the award it is legi-
timate "to consider the laceration of +the feelings of the
widow and family in contemplating the pain and suffering to

1 The law relating to carriage of passengers by gir has

aitered & good deal since 1948, The principal purveyors
of gimilar exemption clauses are now the shipping
companies,



-

which the deceased was exposed before death actually super-
vened".1 It is incompetent, however, to take account of the
gregter anger of the relatives cccasioned by the grossness of
the negligence,2 On therhole the sums awarded have been
small, It has been said, "solatium is not met by a nominal
award . « » the sum swarded must be a substantial acknowledg—
ment of . , . the pain and grief . . . which the defender’s
action has caused, but must be strictly confined within a
moderate-range".5 In some systems, however, there is
criticism of +the notion that even grief and sorrow have their
price. The law, it is said, has no devices to measure thelr
intensity and reaches decisions which are almost necessarily
arbitrary. This criticism is of considersble force, The
idea that relatives should be pemitted to claim money com-
pensation for injury to their feelings arising out_of the
loss of a person near and dear to them 1s, we hope, repugneant
to most people and seems to merit c¢lose examination, We
have had under consideration a proposal that, in lieu of
solatium as now understood, there should in certain cirgumn
stances be an award te compensate for loss, for example, of
the companionship, influence, guidance and counsel of a
young husband and father. On the other hand, it may be that
the proposal indicates that in cases of certain character
true patrimonial loss is at present being assessed on prinei-
rles which result in inadequate zwards. If that were so,

Solatium for grief could perhaps be dispensed with willingly

! Black v, orth British Railwsy Co. 1908 8,0, ik, per

Lord President Dunedin at page 453.

e Ibid. at page 45,

% Bllict v, Glasgow Corporation. 1922 5.C. 146, per
Lord President Clyde at page 148,
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if loss of fuiture support were to be calculated on a more
realistic basis. This, however, is a large guestion upon
which we are not yel ready t0 express an opinion.

The inter-relationship of the damages recovered in the
raspective claims

30, If an execubor were to be allowed to pursue a claim
concurrently with surviving dependent zelatives this would
raise the guestion of how damages recovered in the respective
actions are to be related in cases where the dependants also
acquire by succession an inberest in the estate of the
deceased, This would be a common case. The problem has
not hitherto been sharply irn issue in Scots law bui it has
not been over—looked,,1 By some suthorities it is treated
as & gquestion of "duplication of damagses," Neither claim
may competently comtzin any element appropriate to the other
and the executor and the dependgnts sue in different in=-
terests. It may be questioned, however, whether the dis-
tinction between the interestg of the estate and of the bene~
ficiaries is, in this context, a real one, for any sum
recovered by the executor will be of the nature of an inheri-
tance to the dependants, There may even be cases where the
damages recovered by the executor copstitute virtually the
whole inheritance. The question is, therefore, whether and,
if so, to what extent an inheritrnce should be téken into
account in assessment of dependants' damages,2 This is a
difficult problem and has wide i1mplications. There is

little reported judicial decision on the subject in Scots

! MoGhie v. British Transport Commission 1964 S.L.T. 25 at 27
and as reperted and discussed at a later stage in
Russell v, British Railways Board 1965 8,L.T. 413

2 Smith ve. Comrie's Execubrix supra: Webster v. Simpson's
Motors 1967 S.L.T. (Notes) 36.

e e ey
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law but it has been widely discussed in cther systems,1
sometimes in the context of law reform,z and different sclu-
tions have been suggested. The present rules are gove.ned
partly by statube and partlj by judicial decisions. To

some extent these rules depend upon thé nature of the several
elements of the inheritance and the results are sometimes
regarded as anomalous. The extont of any benefit the depen-—
dants may have enjoyed during the 1ife of the deceased from
the assgets of the estate which constitutes the inheritance
is also regarded by some authorities as an importent con-
sideration. The question is part of the wider problem of a
elaimant's obligation to mitigate his loss which has impor-
tant implications for other aspccts of fhe law of damages
which go beyond the scops of our present enquiry, We have
the gquestion of the dependants' obligation to account for
inkeritance under consideration. We have touched upon the
guestion of sums recovered by an cxecubor in name of
solatium.3 This has always been regarded in Scots law as

a personal claim and is currently explained as a reparation
for the pain and suffering, in the widest connotation of
these words, of the deceased during the period of his surviv-
ance, 1t may seem, thercfore, something of a windfell to
those who take in the successiocn and this may argue for the
deduction of an award under this head to an executor from
the damages recovered in the dependants® =zetion, This is
the solution adopted in some other systems, The gquestion

would not arise, of course, were the claim to fall with the

For a reccent comparative study sce Boberg, "Deductions
from Gross Damages in Lctions for Wrongful Death,"
Part v, (1965) 82 5.4.L.J. page 324.

See, for example, report of debate in Standing Cormittee
C, HoC. 18/2/°959 columns 13 et seg.

3 paragraph 16,
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death of the injured ma.n‘,1 The question of whether and, if
so, to what extent, damages recovered by an executor in res-

pect of petrimonial loss are properly to be applied in abate-—

ment of the relatives' demasges i1s more complicated and in
other systems has attracted varying solutions. Ons view is
that the principles governing inheritance gemerally should
apply. Here again, the nature of the constituent elements
of the award may infliuence the question of deductibilityc2
We are aware that a solution may involve itemisation of
awards of damages and that this raises a difficult problem
in cases which are triasble by Jury.

Asgseasment of an executor's ciaim for patrimonial loss

31+ The question of the inter-relationship of damages
recovered by an executor and those recovered by surviving
dependants in their own right might also be influenced by
opinion as tc the proper measure of an executor's recovery
for patrimonial leoss. Cne view is that gn executor should
be entitled to recover the measure of damages for past loss
which the injured man would have been able to recover'if he
had survived, Thus, in the case of loss of sarnings, the
executor would be able to recover an amount equal to the
gross wages lost during the period of the injured man's
survivance subject to proper deductions, e.g., for income tax
and National Insurance benefits, Tinancial loss to.the
injured man during his lifetime, however, is not necessarily
loss to his cstate. This rsises the guestion of enrichmept
of the estate, and thus of the inheritance. Another view,
in which the exeoutor rcproesemnts the estate and not the person

of the deceased, is that an exeoutor's recovery should be

! paragraph 21.

See, for examplc, Mayne and HeGregor, "Damages",
12th edition, paragraph 848,
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limited to the amount by which the estate of the deceased,
as it stands in the hends of the exccutor, has been diﬁini-
shed as a result of the delict, e.£., in the case of loss of
earnings, an executor should be zble to recover only thet
propertion which would have been saved znd thus gone to swell
the fund of the exesutry cstate or an amount represented by
debts incurred, as a result of his injury, by the injured
man during the pericd of his surviva.ncc.1 This also has
implications for the treatment of collateral benefits such
as the procecds of accident insurance policies or veluntary
charitable payments, This method of assessment might be
thought to require an unduly high degree of accountability
in mitigation of loss, The ?ormer mecthod of assessment,
however, amounts, on one view, tc compensation of the
executry estate for a loss it has never sustained and thus
might lcad to over—compensation of the dependents if there
were no corresponding set-off against the damages recovered
by thex in their uvwn right, It may be observed that in the
existing state of the Iaw an execcutor's recovery for patri-—
monial loss is not commensurate with that of his consti-
tuent for the excocutor cannot recover for prospective loss
of' earnings or earning capacity, or future outlays,2 and
this applies whether or not the action has been initiatgd by
the deccased during 1if'o.3 Thus the executor's action,
even for pecuniary loss, is not in all respects the same as

a patrimonial action raised by the deceased during life,

' MoGhie vi British Transport Commission, 30th June, 196k,
ghiter, reported and discussed in Russell v, British
Railwayse Board 1965 S.L.T. L413.

Reid v, lanarkshire Traction Co. supra; Oliver v,
Ashman (1962) 2 Q.B, 210,

3

"

Walker, "Damages," page 610,
2 ¥
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Posaible enlergement of class of perseon entitled to claim
as dependsnts

22, A4t zny earlicr part of this I‘!Iczznor'a:ndu.mJI we have made a
recommendation as to widening the class of dependants en-
titled tc sue for damages for fubure loss of support. We
suggest that it wight be for considera.tior; whether this
class should be further widened tec include also a divorced
spouse who was entitled to periodical maintenance from the
deceased, whether under an extra-judicial agreement or by
Court Order, but we make no recomendation at this stage.

Adopted cﬁ.}dren‘s clains

33« Claims by, or arising out of the death of adopted
children are admitted i;l consequence of the Law Reform
(Miscellaneous Provisions) (Scotland) Act, 19%0. By
section 2(3) of that Act the exprossion "adopted child" means
a pcrson’who has been adopted according to the laws of
Scotland, Englend or Northern Ireland., It is for considera-
tior whether this definition might be extended to cove.
children adopted under other systems of law. In this con—
nection we refer to the Draft Convention on the In‘.tema.tional
Adoption of Children prepared by the Special Comznission of

the Hague Conference on Private International Law,

Scottisgh Law Commission,
014 Collegs,

South Bridgs,

Edinburgh, Be

1 paragraph ..




