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A | | INTERPRETATICH OF STATUTES .

Jeint ¥erking Taper

-

1_ IFZRCTUCTION -
1. Item XVII-of the Law Cozmission's First Progremme reads cs
follows:- . '

"It is evident thai = programme of law reform, which

I~ N mast necessarily use the instrument of iegislation, depends

R A for its successiul rezlisztion on the 1nae"pzetat1on,glven
by the couris L¢ the erccicents in which the prograaome is

embodied. The rules cf stztutory interpretstion, although
individually rezscnably cleszr, are often difficult to aprly,
particularly where they‘aj;eav to conflict with one another

and when th2ir hlierarck; of ipportance is not cliearly
"established. Tre d¢“r1c;l+y which faces the courts may be
enhanced by precent liciisiions  on the means, other than .
reference to the actuzl iext of the statute, for ' ) -
ascertaining the inlention of the legiﬂla*ure. These -
difficulties are especielly noticeable where English couris

are called upen to.inmtergret legislstion ‘implementing ...
international conventions. In some Commonwealth 'and other
countries different apnrc:cqes t0 ‘the problem of interpret-

ing legls]atlve_-nst“um rnts have been zdopied which merit
consideration.

"Recommendedr ' that an exsmination be mede of the rules
for the interpr taticn cf statuies.

'“Examlnirg EES“CV the Commission.®

--.Paragraphs 20 snd 21 cf the First Programme of the Scotiish
_haw Commission also refers tc the interpretztion of -statutes in
“the following terms:- _ SRR UL e

“Tnter» etauicn of S Ltes 'f -

-"20. --We rscomrend thei the law relating to the :
internre atlon o_.stathtes should te examined by us.

"21 ﬂe.wou.a Tropose 1o exanine the recognlsed rules for- -
the interpretation of statutes in relation to their
.- -~consistency with ezzk other, and their zdeguacy for -the
ascertaining of the intention of the Legislature.
Clearly, we must te in cleose consuitation with the Law
- Commigsion sbeoui this pronosal.“'

2. The aim ¢ this eridrg Peper is ta. indicate for the

>
" - purpose.of ‘inviting commeni some ~Ff the preliminary lines. of

. enquiry, which we have fclilowed in carrying out the examination
referred to in.Ifem ZVII of the Law Commission's First ?rogramme
and in paragraphs 20 end £1 of the First Programme of thel_
Scottish Law Commission, znd scme of the questions to -which they

have given rise.
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i 3. To the extent that the Wc-k¢25 Paper suggesis answers 10 Ihejl
i .y
i guestions which it raises, these znswers sncul 4 nct te regarded

as expressing our concluded or even, in every particular, agrzed

views. They have been forzulasted in order to stioulete and

concentrate comment on the issues hlch aﬂ“e T tC us rost
relevant 1o any propoeszls for refcra.

Questions Raised and Tentziive irnswers

L. The questions raised, znd itenitative answers suggested, Ly

the Working Peper may be summerized as fclicws:-

% : QUESTION TERTLTIVE ANSWER
3 A =3
- (see What is the gemeral ‘Occasionel failure of
paragra nature-of the comcunication between the
1 to 17 criticism whickh =2y be legislzture and the
' made of the Britien couris; &n icperfectly
- system of interpreizticn co—ova.nated body ‘of
of statutes? ' legzl principles causin
difficultly uO Jud.ges znd
litigants. he suggesiel
lires of encuiry are inic
chzrges of excessive
11uc“al15u, of over
strict lipisaiion on
exireneous aids to
irtergretaticn and ol
inzdequecy of avallabT
2ids.
B. i
(see : How far, if =zt =11, It would nct be desirabis
i paragraphs shouid general rules for to codify the rules in
§ 22-27, LO, the interpretetion of any comprehensive way.
| L6-47 and statutes be lzid down by It would ve desireble to
68-72 ) legisiation? refermulate snd clarify
certein guiding
principles.
fore Co
i (see Should any change be It should be stated that
: paragraphs rade in the stetus of purctusticn should be
U145 and 71 short and long tiiles, trezted in the same way
prcenbles, hesdings, as the epacted words, and
side-notes end that long titles, :7)
punctuation? prescbles, headings snd
. giée~notes shculd be
avzilgvle as context of
the cnacting material
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TENTLETIVE LNSWEFR

{see
paragraphs
28-33)

E', =
(see -
paregraphs
3‘-&‘39’"1-]»8-60
end 7) .

P,
( sce '
paragraphs
61-67)

Should legislative
acticn be teken in
respect of (&) cenons
of constructicn;

(b) presumptions of

" intent?

How far should the rules
agzinst z2dmissibility of
exiraneous -aids to
interpretaticn ke
modified: -

(a) with respect to

the reports of Reyzl- -—--
Commissions end similar
conmiitees end in regard
to ¢onventions and
treaties

{b) with respect to
reports of parliamentary
proceedings - .

in_so far as they .zre
relevent Lo the mischief
intended to be remedied
or to the intended nature
and scope cf ihe remedy!

Should maztcrizl bhe
produced giving the
reasons for and
commenting on Bills,

‘which would be

available for

-Glauses, might-ve-— - -

(a) Canons of constructicn
are rules. of langusge;

- net rules of law epd 1%
-would be inapprepriaic to

change their status.
(b) It would in gene—-zl

- not te desirsble to dezal

with presumpiions of
intent by legisletioxm,
although there mey be =2
case fTor siztuiery
prosucptions of
legisiative intent iz
certain arezs.

(a) and (b) zre inter-
related. ¥ischief or
remedy indiczied by (&)
may be modificd by ().
S8trong srguments snd
comperavive cvidence can
be produced in favcur of
the view thet there is 1o
Justificaticn for the .
centinuance ¢f exciusion-
ary rules nd inat as in
many other jurisdiciicns
any such availzble
material should be
zdmissible, sthject :tc
its relevance teing e
to the diserciion of th
court. Cn the other hzxnd
it cen be pcrsuasively
argucd,in respect of b)),
that the admission of such
material weuld imposc an
unrcasonsble burden on
those to whem the staiute
is dircctcd. It mey be
that the need for tkhis
Lxirancous material would
be reduced if referecce
could be -made to an
cxpiznatory oororandun s
suggested by the answer

to gucstion ¥. below.

I~ et
]
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The expericnec of other
countrics suggcsts that
such maicrial would be of
value. The meterial.
which night take the foro:
of 2 meporandur on treo
pattern of Notes on
publishcd with the Bl
and amended, if neccessary:
Quring its course througk .
Pariiament. ‘



- QUESTICN TERT.TT ANSWER -
G. . 0
{see Should special provisicn be “So. far as the adm1=s1b1’-
paragraphs made for legislation 1 ity of rclevant
73=74) implementing internztional ‘ 5pnventidns and treaties
cenventions, either enzciecd is conecrned, see the
as statutes in their zctuzal answer %o E, zbove. The
terms or relevant =g part further cucstion as ic.
orf the context of +ths whet rrineciples of
enacting statutery interzretation shouid e,
rrovisions? epply to such conventicr b
or ireaziies when a court'
hes {0 dezl with them =8
¢racted law or as part of
its context, should be
deferred pending the
ouitcome of the work which
has Teer carried out ty
the Internztionzl Law
. y _ T Commission on the Law of
2 ape T ..{ Treaties. A number of.
- : ’ points may eventually
. erise for ccnsideration.
- il THE PROBLEM STLTED
5. . The interpretation of staiutes as & subject for considera--

tion by a law reforming body presents specizl difficulties. It

is manifest at the cutset thet it . is not a topic where there zre
clear~cut defects for which, cnce diagnosed, legislazt |
intervention can promise 2 drametic cure. Sir Carleton Allén,
after a very full discussicn of the problcms of statutory
interﬁretation, wrote that elthough "it cznnoi be pretended that
the principles of statutory intuerpretziticn form the most
sﬁitable, censistent or logiczlly satiéfying pert of our
Jurisprudcnte seeeee.... W& are ariven in the end to the
unsatisféctor& conciusion that the whole matter ultimetely turnms
on the impalpable and indefinzble elements of judicizl spirit and
attitude”. (1) Justice Frankfurter said: "“Though my business
throughout most of my professional llfe hes been with statutes,
.I bring no answers. I suspect uhC answers o problems of zn
art liec in its exerclse.“(z) ‘Much the same zpproach was

reflectéd in thc remarks of Lord Reid(s)in the debate on the

(1) Lew in the Msking, 7th ed., a2t pp. 526 and 529..

(2) "Some reflections on thc resding of statutes", Proceedings
of the Bar of the City of New York (1947) 213 at PD. 216—(.

(3) official Report, Lords, 16th November 1966, Col§. 1277-1279.
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Law Commlss1or s First Report when, after reforrlng to the

4aiffi cultios and dangers of 1nnovatlons in th1s fleld founded

upcn “the spirit of the ict", he remarked. "I am not 301ng to

proncunce in advance that 1t w111 not work. I am waltlng w1th
avzdlty to see what tacse new 1deas are, but I am not waiting

with any optimism." A similar soopt1c1sm was expressed by

~

i Lerg Wilberforce on the szmc occasion when he szid: "I have

lways doubted whether statutory interpretation is a genuine
subject for the Law Commissicn at all. I suspect it is what is
nowadays popularly called a non—subgect. I do not think that

lzw reform can really grapple with 1t. It 1s a mattor for

= --i;_.. R
- kb =
- - T -~ menild S o
P S ey AP =S4

educatlng the audges and practitioners snd hoping tnat the work

3 Yy

is better done ,
: Pemopge fme i r g o

: . e
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6._ g It is true that 1n the greet ma;orlty of cases in our, as

T - ama P

in othcr, developed legal systems the deolslons of tho courts

T e -

cn quostlons of statutory 1nterpretstlon do not cause the courts
then selvos partloular dlfflculty or, once made, glve rise to the
cr1u1C1om that the statutes undor con51doretlon heve been

sronsly 1nterpreted. But even if thor is only a small number

cf cazses wherc leglslstlon falls to achlove its purpose thls .
fallure may be 1mportant where Parliamentary time for remedlal

emenumont is not avallablo. ' Moreover, if in the exceptlonal :

PRETI T ,a ie

c_fflcult case whlch reachos the hlgher courts prlnclples of

interpretatlo: arc enunclated whloh appear unduly technlcal,

obscure or hard to reconclle w1th each other, they may have an

unmelcome effzct on statutory 1nterpretatlon by lower courts

end by legal adv1sers in deallng with statutes whlch w1thout

_;\\, - &

/ such guidance would probably present no serlous problems.

tnsatlsfactory prlnclples of statutory 1nterpretat10n may also

&ffect the form of future statutcs; to av01d-doubt‘it
G2y scen ncecessary to  gualify or psrticularize in 2
way which adds to the length and complexlty of the statute book.

The indirect consequences of the principles of interprectation

S

(1) Ivia, Col. 1294

- et . L el R R e S N T T
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enunciated by the courts may still be unsat 1sfactcry even if the’ Y ,{,

actual d601510n8, as distlnguished from ‘the reasons which support s ¢
them, in general produce satisfactory results. We would wish to
emphasxze this last p01nt in view of the not infrequent suggestlon
that what is 1mportant is not what the courts say ebout statutory
1nterpretation but what they in fact dec1de in regard to the statutes

{5)
which come before them.

S

: o ‘ )
7. Sir Carleton Allen and Justice Frankfurter, while-emphasizingr/

the intractable nature of the problem created by statutor& inter-
pretation have nevertheless passed critical Judgment. on oﬁr rules.
The difficulties of even a great nineteenth century jud e

Lord Blackburn, in R Hear Commlssloners v.‘Adamson, § where he

..;.‘.‘,‘“-. B e

had to deelde whether the Harbours Docks and Plers.Act 18&7 imposed

-\-

liability for damege irrespective of negllgence on the owner of a
vessel which was thrown by a stormy sea agalnst a pier, have been
deacribed by Sir Carleton Allen in the follow1ng terms--

"Hls speech is often quoted as a classieal evposltion of our
principles of statutory interpretation, but it is no
disrespect of one of the greatest common lawyers of the
Nineteenth Century to say that it reads like the writhings
cf a soul in torment. When the mind of a Blackburn thus
vacillates, it is not surprising if lesser lawyers suffer
and struggle in the attempt to do Justlce according to
statute law."(7) . _

Justice Frankfurther hsas written-

"The current English rules of construction are simple. They
are too simple. If the purpose of construction is the
ascertainment of meaning, nothing that is logically relevant
should be excluded. The rigidity of English courts in
interpreting language merely by reading it disregards the
Tact that enactments are, as it were, organisms, which
exist in their environment. One wonders whether English
Judges are confined psychologically as they purport to be
legally. The judges deem themselves limited to reading
the words of a statute. But can they really escape placing
the words in the context of their minds, which after all
are not sutomata applying legal logic but re osztor;es of Y
all sorts of sssumptions and impressions?“(a . )

(5) Bee e.g. Wlllis "Stetute Interpretation in a Nutshell", (1938)

(6) (1377) 2 App. Cas. 7L43.
(7) op. cit. (n.1) at p. 506.
(8) op. cit. (n.2) at pp. 231-2,




A And in JUSTiIvling geNerslilizZéd TESTETEMCNTS ITOD 1186 LU wels Wi

the rules of statutory consiructicn he added: - e
"out of them may come a sharper rephrasing ¢f the conscicus
factors of interprctaticn; new instances r&y pakc thel
more vivid but flso disclose morc cleerly their limiteaticons.
Thoreby we may aveid rlbldltlbs which, while they afford
morc precise formules, & so at the price of cramping the
life of the law. Tc strip the tesk of judicial reading of
12

statutes of rules thet pertake of the mysteries of z crafi

scrves Lo reveal the iruc clements oT. Qur problen. it
». defines more accurzicly tho nature of the inteilectuel

responsibility of jﬂF and therety subjcets him IC mCTe

relcvant critcocriz
sharpcns the respe
relation 1o the maxi

S
t1c1sm. Ri orcus aralysis giso

ﬂOS\)W

More recently an outsianding amcrican work on tho preblezs of

lawnmaking and interpretation('o)hcs charactorized the refusal of

- the House of Lords im issen Reilways and Trzding Compeny Lirited

V. Gommissio s of Ihla_d chenue(1 )to permit coun nsel t¢ refer

to ‘the recOmmendht*ons in the Report of the Roysl Csmm-ss,ﬂn on

2 n

Income Pax (1920) as revealirng "sterile verbalism” amd "z truc
wasteland of Zegalisnm.
8. One 1line cf criticism explaine whet it conceives to te the

UIEs &5 &

rl'

excesszvc literelism of the judicial appreach 1o stz
surv1v1ng bat ncﬁ‘ouuccteq wroduct of cur constituiicnzl
aevelopment--

“tbandon;ng the mec1aeval ides ithat there was &
fundemaontal and imputeble law, the common law recognised
the legislative supremscy of Perliament. But tc cthe
words of the Parliarent whose literal authcrity it thus
recognised it accorded none of that aurs of rcspect and
generosiiy of interpretiztion with which it surrounded its
own doctrines, The eccurts never entcred into iho spirit
of the Benthamite geme, but treated the stztute througnout
gs an interlover upcn ithe rounded majesty cof ihe commen law.
The tendency still persists; the ccurts shew & ripe
appreciaticn of instituticens of long standing, whcther
founded by statute or in the common lsw. bui they inhibi
themselves from seizing the spirit of irstitutions and
situeticns which arc in substance the creation of nodern
legisglation. By repcrcussion drafismer tend 1o concern
themselves with rcinutize, so that their intention may e

(9) Ibig at p. 236.
(10) <The Lepel Process: 3Basic Problems in the Meking end

sapplicztion of Taw by T v rrofessors Heri and Sacks.
Cambridge. Kzes. Tentztive ed., 1953, at p. 1265.

(11) [1935) i.C. ubs.

~



"manifest in every particular 1nstance to uns=t the
hydra-headed rresumpticns of the courtis in Tavour of the
common law." (12} : R

5. Ve co not think taav, whatever may have been the posgition

at some periods of cur iegsl }

':)

story, the sbove crltﬁclsms

fairly recresent ihe present theory and practice of ithe Brifisn
courts in regard to the irier ‘rretation of sitatutes. We recogrnise
that fhere kave been ir recent years in ths couris irporiant ,j>

clar-flcaqion; of the prirgizles of statutory interur
initerpretation. Ihat the so-called "literal rule" does not
confine the judge to a sterile grammatical anslysis of the zcitual

”“@ordS‘ﬁhiéﬁ he is called upon to interpret has been emphasized by .

T S s : . : . 75
‘.'-'-'.'.' EET ] P M \_LLI,)
Lord Somﬁrfeil in Atfornev General v. Prince ZErnest of Hanover

‘where he gaid:- .

"It iz unrez2l ic proceed as if the court looked first
&t the provision in Gispute without imowing whether it was
corsained in & Finance 4Let or = Public Heglih Act. The
title and ganeral scope of the Act constitute the _
bacizround ¢f the context. When a ccurt cones to tne Y e
“tse*", bearing in mind any relevent extranecus ms tters,

there is, i1 =y r::“_o", cne compelling rule. The whols
or LTy Pu T f: the Let may be referred io eand relied con.
It iz, T Los e: net édisr espectful to regret thest the subject
war not 'ef‘ where Eir John Nicholl left it in 1826.
’1;u £€y Lo the (pening of every law is the resson and
- 8pirit of ithe law « it is the 'animus imponentis', the
inténticn cI the ilzw- giver, expressed in the law taken zs =
whoie., Hence, ic arrive at the true meening of any

: partlfuTgI phrese in a statute, that particular phrase is
not te be viewed detached from its context in the statnue.
it is to be vizvwed in connection with the whole coniexi -
meoning Dy shis us well the title and preamble as ithe
PUTTLIEW Or angciain Eart of the statute’ (8ir John Ficholl
in Erett v, Brett % 15}y .

'-.../

Professor E.C.S, ”"de in Dicey, Law of the Constitution,

“10th ec., 406*, Introduction, pp. c- -¢ci, n.1, ciiing ‘ft)
R.T.E. Lathan in " he Lew and the Commonwezlth’ in Survey ¢f
British Commonwealih &ffeirs, Vol.i (4937) pp. 510-11. &e
als2 rafcva to the opinion of Lord Wright in 9 C.L.J. 3 o
that thc So0-czlled principle thet an Lct of Periiament shoulé
be comstrued zo zs net ic change the common lav more than seemed
to be unavoidzble ieas now been dlscredlted. '

(13) . See pdragraphs 27.znd LC below.
(14} [41957] A.C. L35 at v. 473,
(15) (1826) 5 Add. 210 =t p. 2i6.

3
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‘T In the cgape case Lord Simcnds said:-
!
1
i

> "The contention of the .ittorney-General [that'the-generality
of the cnacting words conferring the status of a natural
born subject on the lineal descendants of Princess Sophia,
Electress of Hanover was limited by the preamblce to persons
bern in the -lifetime of Queen snne]| was, in the first place,
met ty the bald propositicn that where the .enacting part of
a2 sitatute is clewr and unambiguous, it cannot be cut down
by the prezmbie, and a large part of theé time which the
hearing of this case occupied was spent in discussing
authorities which were said to support that proposition.

\ I wish at the outset to express my dissent from it, if it
mgens thaet I cennot obtein assistance from the preamble in
ascertaining the meaning of thc relevant enacting part.

For words, and particulerly gencral words, cannot be rezd
in isolaticn; their colour and contcent are derived from
their context. 8o it is that I ccnceive it to be my right
and duty to cxamine every word of a statute in its context,
and I use ‘context' in its widest sense, which I have
already indiczted as including not only other enacting

. provieions of the same statute, but its preamble, the
e — existing st2te of the law, other statutes in pari pateria,

' T end the mischief which I can, by those and other legitimate
IR ‘ peens, discern the statutc was intended to - remedy." .. ’

'And in 2 later paséagé(17)Lord Simonds referred to:-

"the elementary rulc ... that no onc should profess to

. understand any part of a statute or of any other document
beforc he hae read the whoie of it. Until he has done so,
he i1s not entitled to say that it or any part of it is
clear or unambiguous."

10. In'our view, however, thc charges madc against the
interpretation by the British courts of statutes cannot, so far
28 modern times are concerned, be altogether dismissed. - What
we appear to lack is a coherent and.internally‘dénsistent body
of interpretative principles. “Thus, even if it is conceded -
that words in question in a statute must be read in the wider

- context of thc statute as a whole, theré is at present theé

— ‘suthority of the House of Lords in Ellermen Lines v. Murrey.

| i gjg;(18)that, where a draft intérnational cdonvention is refcrred
""to in the long and short titles of an hLet, which also contains a

;) preamble stating that the purpose of the Let is to give effect
' to the convention and sets out the relevant pafﬁ of the

convention in a schedule? it is nevertheless notuprpper té

resort to the conveniion in order to give a scction other than

its "natural meening".('¥)  This is aiFficult 6 reconcile with

(16) at-pp.-460-1. _ (18) - [1931] 4.C. 126.
- (17) at p. 463 (19) See Lord Tomlin ‘at p. 147.

- -9-
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the above-cited passages frcm the Prince Ermest of Hanover casey
which was decided when the House of Lords was bound by its
previous decisions. It mey be that the House of Lords with its
present powers may have the cpportunity of clarifying the law
in this field.

Meanwhile, however, the Court of Appeal in

Calomon v. Commissioners of Customs and E;cise(zo)has stated

.that wnerc there is cogent ,;,rluglg evidence of a connection
between an international convention and an asct under interpretaJl
tion, a court mey look at the convention to elucidate the aCt,
although the Act nowherc mzkes mention of the convention:

(21)was

Here too there is some uncertainty; as one Lord Justice

dowbtful whether the opinion expressed could be more than

obiter dicta, in view of the fact.that.ﬁelévant'péfts'bf the
Aet in qﬁestion were & mere-re-enéctment of earlier ﬁfovisions
"which had had a cross heading stating that they were to give

f effect to an agreement. Morecover, another Lord Justlce(zz)

" ipplied that if the meening of the words in the hct had been
fclear. and unambiguous" reference t0 the convention would n23

have been permissible.

11, Salomen v. Commissioners of Customs and Excise is one 9nrﬂber

~of cases(az)whicﬁ show the awareness of the courts of the
importance of securing uniform inmerﬁretation of laws forming
part of an international legislative pattefn. Where this
factor is not present the courts are more reluctant fo elucidate
the meaning of a statute by reference to material which is net

~ contained in'the sté%uté itself. In the result the courts are

fréquently presented with the task of interpreting complex and

perhaps nevel legislation with vefy little aseistance from RS

extraﬁeous aids. They mey acknowledge the good sense and

authority of Heydon s Case( h)which stated that the four things

.

~

(20) [1966] 3 W.L.R. 1223-«5 pp. 1232, 1234 and t2ul. .
(21) Russell L.J. at p. 12W4.
(22) Diplock L.J. at pp. 123L4-5. ) o
(23) e.g., Semuc) Monta v, Swiss 4ir Trans brt Ltd. [1966]
2 W.L.R. where however the terms O e relevant
convention were incorporated in the Act in qpestign,
(24) (158L) 3 pep, 7a.
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. . to be cbnsidered in the interyp ret“tlon of 2 _stztuie are ine
S Dreceding commoﬁ law, the mischlef end defect for which the
commen law did net provide, the remedy chosen Gy Parllamenu <0
cure the miéchief end the true rezson for the remedy; but-t;ey
are very limited in the meane they mey encloy to aécertain This
mischief, remedy or rezson. If there is z fairly evenly
balanced Weight of argunent for two competing cohytructlonu,
‘ assistance will be sought from the remsinder of the Act, with
possibly <“ome consideration of the law at the iime when ithe ~ct
was passed and the pattern of legislztion into which the i3
fells, but of very little elsge. Those hefore the court ﬁill,
1sometimes, be able to‘give ihe background and context of the
act fron the flpdlngs of a Royal Comm15510n or a2 deparitmencel
‘commlutee but will not bc gble to rely on its recommendations.
It may very well be, however. that there is no such admissible
éoﬁrce of background meterial which 1t may be possiblc to put
-directly before the couri. There may, therefcre, be =z
considerable gap in the informztion zt the dlsp0=1u10r of the
court about the ccnicext and backgrouna of an enactment, as
compared with the informetion availasble to those before the
dour'bn In s0 far as it mey be materizl to také into aécount
the purpose ol the énactmcnt this will, generally spezking, heve
to take the form of argument based upon gensral knowledge of
which the cours tzkes judicizl notice, combined with hypotheses,
for which some support will be sought in the words of the ~ict
itself. This process can be highly casuistical and speculaiive.
i government depariment for example which has been respensible
for promotion of an ict, goy be secking to argue for =
. particular constructio'l in relation to a si uuatlon ebout which
no- specific intention was express;d in tho statute end whlch
indeed,.was perhaps not contemplated a2t thc'tlme of its_enac:mw;g
£t way have to base ~ils.. argunenis as to the genera;ipolicy

of the Act almost entirely upon the choice and pattcrn of the

language employed. ~ This may, in fact, be entirely adventitious

/I
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in relation to the point béiﬁg argued, but there may be ne neans w

.

to bring before the court any admissible statement cf the relevgnt,im
ovjectives or policy which night serve as a guide.

12, The difficulties which may face the courts in the circum-
stances desecribed in the preceding paragraph may be iliusirsted
by reference to Section 16 of the Betting and Ganming ALct 19€0C.
This required that all steke moneys must be disposzed of tc the )

layers as winnings and that no other rayment shculé be recuired
A

4y
5

Tor a person to take part in gaming, with the exception o

i

ammual subscription for membership of a club, or & fixed suz of

E
¢

Doney determined before the geming began. From such indications
) ag there are in the Parliamentary history relating tc thess

- | pféﬁisions,(25) it would seem that they were part of a group of
eﬁaétments designed to prevent the commercizl orgenisation of
gaming and to ensure that casinos in their Continental Torp would
; not be profitable. The examples given by the Lo;d Chancelior in

26
the Second Reading debate in the House of Lords of the kind of

charges intended toc be coveored by the fixed chargc provision were
card money which is chargéd'for the use of a card room &t a social
club or a charge made for an evening session at & bridge club. In

(27)
the case of J, Ii. Allan (Merchandising) Ltd. v, Cloke it had

been held that in a game similar to roulette the charge of sixpence
for each spin of the wheel was a contravention of the secticn., On
the other hand, ir the case of Mills v. Mackinnon(zé)it wes held
that a charge of £5 per shoe of ghemin de fer was permissible on

the ground that a shoe was a natural snd conventional brezak in play.
It had been found as a fact at guarter Sessions that the cha;ge in‘
the case of the particular club in gquestion was not excessive but .)

. (29)
the the view of the Divisional Court

(25) See Official Report, Commons ~ 5th Kay 1960, cols. 12%L and
1298. See also Report of Standing Commitiee D, 22nd Harch

- - 1960, pp. 1004 and 1050 and Official Report, Lords, 23rd Eay
1960, cols. 1132-3.

(26) oOfficial Revort, 23rd kKay 1960, col. 1133.

(27 [1963] 2 Q.B. 340.
{28 19641 2 Q.B. 96.
29) At p. 108,

[



Perliament was not concerned with the amount of the charge.
Yet if any cherge may be made for piay which as infﬁ;lls v,
¥ackinnon lasts for roughly forty-five minutes to one hour
*1% is clearly possible for gaming to continue to be profitable
in a way which would appear inconsistent with the genersl

' intention expressed in the Parliamentary history.

13. The decision in }ills v, Hackinnon has been referred(to_
30;

as "one of the nmore bizarre interpretations of the Act®,
but this criticism underestimates the difficuliy facing the
Divisional Court in deciding what meaning was to be given to
" the éxﬁ%éééion: "a fixed sum of monéf?ﬁéfermined before the
| gamiﬁg began". The apparent intention of Parliament might
however have been more effectively realized had it been
possible to combiﬁe 2 statutory formula with some admissibie
statement of purpose illustrated by examples of permitted end
prohibited charges.
1. Difficultiies of communication between the legislator and
) the courts are perhaps most acutely experienced where the
ﬁfgrﬁé;.is législatiﬁg in a field in ﬁhich the courfs aré
particuiarly conscious of basic princ@éles of the common lsv
{to which different Judges may givé a different wéight) and
fof this reason have developed présumﬁtions of intent which
theﬁ attribute to Parligment and which may infliuence their

interpretation of the relevant statutes. Thus, in London znd

' (30) Ihe Gusrdien, 13th Sept., 1966.
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North-Eastcrn Railway Comnany v. Berriman(31)the taek Tafore
the Houts of Lords was to interpret the meaning of "repairing"
ir the Prevention of JAccidents Rules 1902. In holéirg that
"repairing" should not include ciling and cleshing, and
thereforc that the respondent had no claim under the Fasel
fdccidents Lets in respect of the death of hor husboand, when
engaged in oiling signalling connections without thc lockous :}
required by the Pulcs where men were “"working singly or ia
gangs on cor near lings of railwWay .ve... fOT the purposc corf
re-laying or repairing the permanent way", Lord Macmillan
said:(32) .

t must be borne in mind that while the statute znd
rule have the beneficent purposec of providing
protection for workmen, their contravention invel-—es
penal concsegquences under Seetion 11 of the Lct.
Wihere penalties for infringements are imposed it is
nces legitimate to stretch the languzge of a rale,

however beneficent its intention, beyond the fair and
ordirary meaning of its language."

T

Yet in the same case Lord Wright, dissenting with Lord Jowii-,
canme to the "clear conclusion"(33)that "repairing” included

maintaining In good working order and hence ihe oiling with

% (31) [19u6] 4.C. 278. See also Price v. Claud-en [1967]
" 1 W.L.R. 575 in which the House ¢t Lords taffirmirg tte
& N—— ton ° -82,5L.T, were concerned
j gg%h thgfﬁcggﬁgéogf $gggldfn§“T1ga he Builaing {S=foty,
; Health and Welfare) Regulations 1948. It was held
i that a workman joining broken wires of a neon lighting
o installaticon on the facec of 8 building held in place by
: clamps sttached to pins driven into the building was .ot
engeged on “repair or maintenance of 2 building", and the
. . abscnce of adequate guards to the working platforn or
; place, which wereprzscribed by the Regulations, 4id nct
i therefore give rise to liability. The decision reiscs
the guestion whether the nakers of- the Regulations
intended to make a distinction between the work:szi in the
case and a workman engaged in pointing the brickwerk of
: the brilding. If they did not, considering that bot: j}
L. fell within the social purpose of the Regulations, it
; might further be asked why there was a fajlurs of
cormunication between the makcrs of the Regulatious ard
the courts.

(32) &4t p. 235.
(33) 4t pp. 299-700.
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which the case was concerned. Lordiright‘Jgjsaid:

"I cannot secc any &iffcrence in this context between repeir
and mainichance. Prevention we ere tcld is bettcr: uran -
cure but cither process is ropain, Such I ihink is the
natural and ordincry usc of words: <he nlain pan would
not, I em convinced, rogoerd the distineticn betwesn
malntunance and vep_lr 25 cther ther urpractical aznd
arbitrary. This is pa“ulChlarlj true when applied tc a
measure like this. Its cbjeet is to protect =nd save
human life ...... It is hewever szid ihat as the sct
imposes = pensliy for o brecch, it cusi be construed =s
strictly as possiple in favour of the cffcnder. There is
sone utrorlty in support of thig srgument but none sc £z
as I know in the cass of regsuﬂes like the present. Such
a measure must be consirused fairly, no goubt but still,
as for as is reusonable ani Proper S0 &s Lo acq1cve the
declared object of the measure. ¥osi mezsures cof 2
renedial character, such as Fa ctury «zts amd 2 grest many
others, have penzlty cla uses, but I have never known thot
circumsiance being regarded as a ground for & narrow and
pedantic constructicn. What is paremount is the
Drotecticon or benefit of the worker, wnese right to cleim-
damages is governed by = fair end liberzl interpretziion
of the enactment." .

Where_gminent Judges at the level of the Eouse of Lc:;s czn thus
differ as to the "ofdinary" eeaning ¢f a regulstion arnd when
counsel in the case think it necessary 1o refer to the Oxferd
English Dictionary, a will cf 1577, Milten's "Paradise Lost" and
Dr. Johnson to determine the meaning of “reseir’, it is hord to -
aveld the conclusicn that the protagonisis arc engegeé in &
sonewhat unreal verbal contest. The diverging mesnings
contended for would seem ultimstely to depené on différent
concepts of the poliey underlying the rezulstion which, for
whatever reason, has not communiceted itself with sufficicnt
clarity. Even if the decision of the House of Lorés (ccntrary
to the views of the two Law Lerds and 2 ursnimcus Court of
Appeal) is zssumed to be the correct interpretation of the
regulatibﬁ; the result camnct be regarded as zlicgether
satisfactory,'involving_as it Goes the itime and expense of

hearings 2t three instanccs.

15. We would not wish to suggest that the couris are not

themselves eware that scmetimes there nay be & lack cf-

correspondcnce hetwecn what in a genersl sense nay te called the

(3Y A+ n =04 : ' -
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. ¥otor Compzny Limited.

intention of Parlizoent ond the interpretaticn which 5 dcurt
feels bound to give tc a particulsr statute. Indced, port of
the evidence in fovour of the vicﬁ thﬁt therec is =z prchlez
regarding the interpretstion cf stetutes justifying invcs'igaticn
is to be found in the observations of judges 15 this effeci.

o
» : ]
Thus in Inlond Revenuc Cemmissicners: v, Hinchv(j‘)Lcré Reid

sgid: “)

Mhat we must lock for is the i
also find it difficult to bslieve that P2 ‘
really intended the consceuences which flow f£rom th
appellent’s contenticn [ that the treble tox whieh the teTeyer

intenticn cf
=5 [=

B

'ought to be charged under this ..ct' in Sceticn 23 (3) <2
the Incecne Tax Jet 1952 ncant the wheole tox chargeshble fcor

the relevant yeer ané not treble the tax on the szours
understated] btut we can only take the intention of (36)
Pariiament from the words that they have uscéd in the ..ct." 2

A somewhat similar. obscrvaticn tc thet of Lord Reid ir the

Hinehy case was nzde by Lord Parker.C.d. in #iright v. The Ford

(37)

This case¢ rzised the gucsiticxn

. whuother an occupicr could be lizble by reascn cf the coentined

effect of Secticn 14 (1) and Sceticn 155 .(1) of the Facteries
ict 1961 for a co ~avention of the isct in respect cf which an
enployee could be liable by ithe combined effect ¢ Sceticn 143
(1) and Section 155 (2) or whether by virtus of Section 1535 (2)
he had a é&efence unless the presecution cculsi show thzt ths
cceupier hed feailed to tzke 211l recsconeble sters to prevent the
contravention by the employea. In helding that the occuzicr
was not liable Lord Parker szid:

"It may be, to put it locsely, that Parlizment's intenticn
was as .¥r. ¥ eh s ter has intecrpreted the
Section in his arguncent . sut what this ccurt is coneormcd
with is the intenticn of P:rlizoent 2s evinced by the wop
used. In ay judgnent, whatever their rnoiive was, they

have failcd to use words to express an igfegfion Thich
would lead to this eppezl being allowed."\3 '

To undcrstand the problem of intcropretaticn raised by Hrizk: .

The Ford Motor Company Limited it is neccsszry to go backmﬁq

T ————————

(38) At p. 237,

(35) [1960] i.C. 7LS.
(36) At p. 767.
(37) 119€7} 1 G.5.230.
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Section 130 (2) of the Factories set 1937, which provided:

"In the event of 2 contraventicn by an_eoployed person of
the provisions of Part X of this act [of which Seetion 449
(1) provided that mo person employed in a factory should
wilfully interfere with or misusc or T2il to use any means
or zppliances provided in pursuance of this «ct, bein~ for
the kealth, safcty or welfare of the other employee:.] .....
that person shall be guilty of =n cffence znad the octupier
or owner, as the case may be. shzll not be guilty of zan
offence in rcsmect of that coniravention unless it is
proved that he failed to tzke cil reasonsble steps to
prevent the contravention.®

The preceding Section 130 {4) of the seame .ict provided ihat:

"In the event of any coniraveniion in or in connection with
or in re¢lation to a Pactory of the provisions of this .ict,
or of any regulotion or crder nade thereunder, the occupicr
seseoa OF the factory shall, subject as hereinafter in this
4ict provided be guilty of an offexce.™

In 1947 in Garr v. The Decca Grazmovhone Comgang(jg)Lora Goddard

C.J., giving the Judgment of a Divisional Court had held that
the occupiers of a factory within the meaning of the Pactories
Acfi 1937, ana as-such bound to cbserve the Woodworking Machine
Spécial Regulations 1922-15L5 were by veason of SectioanBO (2)
not guilty of an offence undcr Section 130 {1) of the Factories
set 1937, where the contfavention ¢f the regulationsz wes thaﬁ
of a wérkman, vhose dﬁty it was to use and maintain the machine

in proper zdjustment, unless it were proved by the preosecution

“that the cceupicrs foiled to tzke all reasoncble steps to

prevent the controvention. However, by Section 10 of the

Factories .ict 1948, the emphasized phrazse, in resnect of that

contraveﬁtion: in the above-cited Section 130 (2) of the

‘Factcries sct 1937, wes slicred so that it read, as fer as her:

relcvant: -

"by reason only of the contraventicn of the said provisions
Of Part X of this ACt eeeesl

4Lnd 2t the end of Section 130 {2) werc added the words:-
"But this Sccticn shall not be taken as affecting any
lisbility of the occcupier +..... in respect of the same
matters by virtue of somc provision other than the
previsions ...... aforesaid" :

Section 130 (2) of the 1937 .ct, as amended by the 1948 ict, wes

(39) [19117.] K.B. '728.

- ~17-



re-enacted zs Section 155.(2) of the Factories Act 1961; the
latter Lect also re-enacted Section 119 (1) of the 1937 Act as
Section 143 (1), which remesined within Part X of the 1961 Act.
Lord Perker C.J. in the Wright case, which concerned the 1961.
Let, conceded that the "undoubted" inference was that' the
Pactories Act 1937, as amended in 1948 was a result of the Carr
cese, and it follows that this inference was equally relevant in
any consideration of the re-enacting 1961 Act. Nevertheless, the
Court in the Wright case rejected the view that the only defence
¢pen to the occupier, where Section 114 (1) (not being a
provision of Part X of the Act) had been contravened, was under
Section 161, which required the occupier to bring before tihe
Court the actual offender and to prove the latter and not the
offender was to blame for the contravention. It in effect
feéognized that there might have been & failure of communication
between Parliament and the courts and the case-thefefore again
illustrates a conflict between the apparent social objectives of
the legislature and the established attitudes of the courts (in
Viright a dieinclination to accept a "novel" concept of vicarious
criminal 1isbility in respect of an offence for which on the face
2t all events of one provision the employee alone is made liable)
end raises the question whether in such cases some further measure

R

of interpretative assistance, which may help to resolve the conflict,

should be available to the courts.
Prelininary Conclusions azd Lines of Enguiry
i7. The ccnelusions which we would tentatively draw from &

preliminary survey of the interpretation of statutes under the -
British system are as follows:- ‘

. (a) There is evidence of occasional failure of communica-
tion between Parliement (or other authorities
exercising legislative powers under Parliament) and
the courts; this failure, when it occurs, may be
serious in its direct conseguences but it is likely
also to have wider harmful repercussions on the
legal system as a whole,

(b) It is unrealistic to suggest the only moral to be
drawn from these difficulties is that statutes
should be better drafted.(uo) The inherent

b3

(LO). It might be suggested, for example, the "repairing' which
caused the difficulty in Berrimen's Case (eee n. %31) above) ,
would have been better expressed by a more general reference
to “carrying out any duty on or near the permanent way."

.
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limitaticns of language, the difficuliy cF

foresceing onz providing for o211 centingencics zng

the imperfoetions which pust result in sone degrec
froz the préssures unéer which nodern'legislaticn
has so often 1o bo produced make the achs evenent of
wiferzly cerfect siatutes impcssible. The test of
& stund interoretotive procéss is its ability ¢
take aceount <¥, &nd cope with, these footors.

eg — the

/3]

(c) Even vhere - zs in the great mejoriiy of cz
intention of tae legislator is, as far as can be
ascgrtcined, cor rcctly interpreted by the courts
the process ca2y well bc on¢ of some gif ficulty ic
the judges, irvolving consideratibn of a comslex
and ibperfectly co-ordinated body cf law, 2ni a
censidcrable burden to litigants.

(a) 4s for as the praciical possibilities of izprovecent
in this fielc zre concerned, the thres most

iging lincs of encuiry are:

I
(i) whether the combinea effect of the rulecs of

[N
ol
ot
[£]
H

Tretaticn and of the sresumcticns orf
intent developed by the ccurts has, in
spite cf some important ccnirary develcop-
nents in recent years, been to emphasize
TG an undue extent the literazl interpreta-—
ticn of legislative instruments and
correspondingly to lessen the ioporiznce
atiachked to their rurnose,

(i1) waether the courts have macde their task
UnTECES arlly difficult by self—lmposeﬂ
lizitctiens cn the material which they nay
consuli in interpreting a legislative

instruz ent, and

(iii) whether, zpert from the proprlety c¢ any

exclusionary rules, the availablu mhturlgl

19
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18.

which might throw light on on otherwise h
difficult piece of lezacletion is =%

brés¢nt iradequoie.

III THE RELEV..IICE OF CONP.AR.TIVE H;¢33;é;

In pursuing theece lines of enquify we have atitached grect
1mportance 10 cecmparative siucdics. JTor ths aifficultias whick
our courts have faced in deali £ wiln the immerse scope and
complexity of zocfern legislzzion have been Crzericnced in sone
degree in every cdvancead coozuniity. it Is of ccurse *true that
in this fleld &Ly compariscn with snother legal syster must
take due zecount of = varigiy of extraneous fectors which nsy

underlie diffevences in the the ory and 3v= ice ¢f statuicr:
1ﬁterpre»atlcn. It must not be aesumec, Por example, thet the -
ffeedem to adopt a very broeu and liberal interpretation of
statutes which is assigned to, or taker ty thoe courts iz cne
couniry would be accepiablc o the lcgieletive body in anoiker.
It musi also be borne in nind, »articulz ;y in any compariscns
made between the attitude of Britisk Courtz iowzrds the
interpretotion of statutes and thas of ceirts in Civil Law
systems, thot the latter have not, gencrally specking. been

faced with the prcblem of reconclling =statute o7 with an

extensive body of common law. They conceive their rcle, 2t ali’

events as far as the development of non-penel law is concerned,

"

rather as one cf Pitting the siztuts into the gencral legisiztive

=l

scheme, or where the details of that scheme are lacking, of

esking themsclves in what way the legisletors would have filled
the gap. Similarly the cowsts in one coeuntry may in the -
interpretation of statutes_bc able to make ﬁse of committice ‘-;)
reporfs of the legislaturc in the courze of the passing cf the
legislation in guestion, because thoy are prerared in 2 way

which gencrally gives a reliable impress;on of its backgrouns,
general purpcsz ond specific intentions; iz another couniry, o
the other haﬁd, comﬁittee reperts of the ;egislature zay bte much

less informative from the poini of view of the courts conccerna

B



with the legislation which eventually emerges from their
deliberations.

19. While rccognizing the caution with which any conclusions
regarding the interprctation of statutes drawn frbm comparative
studies should be coplicd to the English and sgottish legal |
systemé,we think that much can be learncd from expcricnce and
theorcticel analysis of its problems in the United States and
Commonwealth and the Civil Law countries. In their literaturs
the topic is commonly considered from four different aspects: -
(2) the textual aspect - i.e., the grammatical and literal study
of the material to be construed; (b) the contextual aspect -
i.e., the logical and.systematic examination of the context,
with particular reference to the inteﬁtion of the communication
in regard to the width of the context and the reasonable
expcectations of the persons to whom it is directed in respect of
that context; ~ (¢) the teleologicel azspeect - i.e., interpretation
direccted to the purpose of legislation; and {d) the historical
agspect - i.e., study of the¢ process by which the enactment '
became law, including its. origin in a committeec report or other
source, its formulaticn 28 2 legislztive proposal and its
pzssage through the législature. In contrast therec ié a
remarkable decrth in our legal literature of writing on the
general theory of statutory interpretation, and,tc the limited
extent that our courts have dealt with the matter systematically,
it would scem ithet atfention has been mainly dirccted io the
first and,Ato a rather lesser extent, to the second of these
four aspects, and that at 2ll events until recently the lattcer

two have been neglected or given insufficient attention.

20. In the United Stotes the topic has been a vital one, both

because of the range and importance of the guestions which have
turned upon the intcrpretation of the conétitution itself aﬁd
beczuse of ithe immense importance of the social and economic
legislation which has bceen enzcted in o fast developing and

complex sociecty. In the Civil Law countries, where the law has

</



f

|
courts and the body cr surists,
souvrce of suthority, have.tesied._ . .
interpretaﬁion; they seek to clarify
the judiciary in applying the codes end in exténd—
ing or restricting the. scope of their language; they discuss
bounds of a Judge's authority to correct manilest errcrs, and
generally try to Peconcile the rcles of the judiciary and the
legislature. The constitutional stirulus, and a sozewhet greater
“degree of codification than at present exisis in Englend, have ziso
iprovoked interest in the'pfoblems_of statutory-interpretatﬁon in
scme Commonwealth countries, Particularly Canadzs, Lustraliz
New Zealand. If, as we énvisage, our cwm law becomes increasingly
codified, our courts will have to give greatenr attention to meny
of the problems Which the courts of‘pther‘countrieS'have hag to
face, and it may well be that different,techniques‘of interpretation
will have to be developed.’ C e RER oo
21. We have therefore thought it useful to =244 in the zppendices
some of the comparative material, ang bibliogresphical references
to some of the publisheqd studies, which we have considersd. 1In this
connection we have cdnsulted and been greztly assisted by judges,
academic ‘and practising lawyers ang governmert
mupber of countries.

been largely codified, both the
whose writings form an important
and developed theories or
the function of

e
the

N
.

gnd

refisnen in 2

IV THE PRINCIPIES OF',ST&TUTO»- INTEEPRETATION
e alin | FRIECTIPLS AS5 L AN
(i) The Mischief Rule, the Golden Rule ang ine Literal Rule
22, The loecus classicus of the misehief rrle ig <
<QEUS classicus .

statement by Barons of the Court of Excheguer in Eevden's Cise:-

statutes in generzi (be
or beneficial, prestrictive or enlarging oFf
four things are to be

they pensl
ithe compon law,)
discerned and considered:f

1st. What wes the common law befores the meking of the sct.
~ 20d. What was the mischief and defect for which the
common law did not Provide. -
3rd. WVhat remedy the Parliament hath resolved end eppeinted-

to cure the disease of the componweslth.

J (1) (1584) 3 Rep. 7a.
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"&nd, Lth. The true reascn of <he remedy;
of all the Judges is alvays to
as shall suppress the mischie?

evasions for continuance of

ful

remedy, and to suppress subtle inv

ks — - - g
i Laen Thne citice
g¥e such constriciion
ané zdvence th= —
.

encicos and
o P
unie pisehi

brivaio commode, and to 2dd fcres ang ire to =
cure and remedy, azccording to the true inient 2 the
makers of the ict, =ro bons Dublico.™
This epproach was glready to te found in z noie To Evsion ..
 (42) -
Studd: -

."As a nut consists of a shell ang

a ker
consists of the leiter zna ke sense, =
the fruit of the nut, so ihe sense ig t

And Coke him?el§ later referrsd ig the ssme
43

Insﬁitutes:—

£0 every statute

£ the kerénel Ig

fruit of the siaiui=zs.

vl CEGEeE

"Bquity is a construction zzds by the judges, that

-out of 'the letter of 2
mischief, or cause of
‘Wwithin the serme remedy that the staztu
- the reason hereof is, for that
Dossibly set down 211 cases in

253. - A parallel gpproach to siziutes is tc be

decisions. Thus in Cappbell v. Grierscn

Clefk"in:dealing with an olé Act of 1659 ner

object of the enactment” as cne o

(LL)

€ rrovideth; ané
ihe lawmekers could not
express ternms,”

Tound in Scetiish

statute, yei being withir the sare
the meking of the szne, shall De

-

T the rules to be zprlied.
4nd in Hagistrates of Glaszow v. Polics Sommissionens ¢ Hiliread

SO construe an Act of Parliamen

ment 28 to 2pply the SCELULODY repedy
o

the evil or mischief which it is the intention cf %

meet" -

24, In the nineteenth cent

tne stetute <o

ury, although Ferdon's Czse continued

tc be cited, ‘the Eﬁglish courss began

increaéingly guarded terns.
| (u6)
Zrandling v, Barrington could not -

"forbear observing that ...... vhere i
giving effect 1o what is ceiied the e
and that it is much betier zrnd szfer
by the plain words, alincugn the legi
have provided for other csses hag the
directed to them.”

T

Thus in 1827 Lord Tenterden C.2.

io describs their powerg in

<o
e

statuis

on. an
2 night sossinly

nticn been

{42). (1574) 2 Plowéen L63,
(L3} 1 Inst. 24 (b).

(L) (1848) 10 D. 361.

(L5) (1885) 12 R. 86L4.

{4L6) 6 B. & C. L67 at p. L75.
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25c The judges were, however, prepared to some extent to

_con51der Coke's "cases out of the letter of a statute" uwncer Thd

go-called golden rule. This rule was attribuied to Lcrd
Wensleydale by Lord Blackturn in River Year Commissicners v.
Adamson in which he said:-

"I believe that it iz not disputed that what Lord Vensleydalis
used to call the zolden rule is right, viz., that w= are to
take the whole statuie together and construe it zil
together, giving the werds their ordinary signification,
unless when s0 gpplied they produce an inccnsiziency, o an
gbsurdity or inconvenience so great as to convince the
Court that the intenticn could not have been ito use them 111
their ordinary significetion, and to Jjustify tae Court Iz
putting on them some other signification, which, thcugh .
less proper, is one which the Court thinks the words will
bear."(47) '

Although Lord Blackburn speaks éf resulting "absurdity or
inconvenience" as a poseibility separate from "inconsistency",
which suggests that a court might refuse to adopt the plain
‘meaning of words if it.thought that the plain meaning was absurd
or inconvenient, nevertheless it is clear from the conclucing
werds of his statement above that he only.enviéages the
operation of the golden ruie where the words in guestion have an

ordinary signification and a "less proper” but permissitle one.
A comparable attitude was spvarently teken 1ndebenderu1 by the

(L8)

26. A somewhat bolder statement is that of Eackinnor L.d. *n
Sutherland Publighigg,Co. Ltd. v. Caxton Publishing Co. Lid.:

"When the purpose of an epactment is clear, it is often
legitimate, because it is necessary,; to nut & strzined
interpretation upon some words which have been
inadvertently used, and of which the plain meaning would
defeat the obvious intention of the Legislature. It ray
even be necessary, and therefcre legitimate, to substitute
fer an inept word or words that which such intenticn
requires.  The most striking exemple of this I thinx is
one pazsage in the Carrisge of Goods by Sea Act, 152L; where
to prevent a result so nonsensical that the Leals1auure
cannot have intended it, it has been held (50) necessary ard
legitimate to substitute the word 'and' for the word Tor?.
The violence of this operation has I think been minikised
by saying that in this place the word 'or' must be taken %o
mean 'and'. This is 2 cowardly intention in truik where
one word is substituted for another. For 'or' can rever
mean 'and'."(51) '

Court of Session in Scotland

)

Elﬂ) (1877) 2 App. Cas. 745 at pp. 76L4-5.
L8) See Caledonlan.Rallwaz Co. V. North Brltﬂsgiggagﬂgg_gg; (188-)
& Z.(H.L .,i 23 2t 2. 3.
fugg [1938] Ch" 174. - _
50) Apparently a reference to Brovn & Co. V. Harrison (1927)
, 96 L.J. K.B. 1025.
(51) At p. 201.
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27. There was, however, a strong currcant cof Judicial opinion -

-

in favcur of an approach raother . iricter than Ha¥igf thegolden "

rule, which is commonly given thc label of the Iiteral rule.

Z=h
Se

Lord Bramwell in Hill v. Bast and West India Dock Co.

rejecting the nction that the court can legitimstely be
concerned with the question whether & particular censtructicn
leads to absurdity, said:-

"I chould like to have a good definiticn of what is such an
absurdity thot you are to disregord the plain woris of an
- Let of Perliancnt. It is to be remembered that whet seenms
absurd to cne man dccs ncet scem 2bsurd 0 ZNOTHEY e..... T
think it is infinitely better, although an absurdity, or an
in’ > tice, or other objcctionable resuit B2y be evolved as
a ccnsequence cf your construciion, to adhere to the words
of an uct of Parliament and leave the legisiaturc t¢ set it
right then to alter thosc words according to one's nction
of an absurdity." (53) : ' '

. m
[ R

K ) - (5L
Lord Esher in R. v, City of Londen Court,( )is egqually

forthrigat: -

"If the words of an ict are cleer you must Pollow ihen,

even though they lead to o manirfest absurdity. The court
has nothing to do with the gquestion whether the Legisicture
has-committed an absurdity.”(55) '

The Tollowing wcll-knowm passage from the spceeh of Lord

4tkinson in Vecher & Sons Lid. v. London Socicty of

. ) ir;
. (_)':“,-. N . :
LConpositors is formally consistent with a restricted form o

e P .- ca — e a e

o

<

the golden rulc, as it presupposcs language which is completel

unambiguous. In spirit, howevcer, it challenges the rationale

cf any rule permitting the courts to correct an zbsurdity.
Ldrd sLtkinson said:-

M"If the language of a statute be plain, admitting of cnly
one ceaning, the Legislature must be token to have meant
and intended what it has plainly ecxpressed and whatever it

. has in clear terms enacted must be enforced though it should

. lead to gbsurd or mischievous rcsults. If the language of
this sub-scction be not controlled by some of the other
provisions of the statute, it must, since its langucge is
plain and unambiguous, be enforced, and ycur lordships!'

Heuse sitting judicially is not concerned with the qugstionl

whether the poliey it embodics is wisc or unwisc, or X
whether it leads to. consequences just or unjust, beneficial
-.or mischievous."(57) : -

3

i

]

)

{52) (188L) ¢ ipp. Cas. Lu8, (33) 4t p. 290. .
(53) it p..464-5. (56) [1913] a.c. 107,
(s54) [1892] 1 ¢.B. 273 (57) 4t pp. 121-2.
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(ii) Presumptions of Intcnt ond Canons of Construction

28. Whatcver interpretotion might be thought to emerge from the
applicntion of the rulqs discussed above, the finol deciéion of
a court poy in fact be greatly influenced by nresumptions of
intent 2na, tc somc cxtent, by canons of construction. A
Discussion of these presumptions and canons toke up a lorge

proportion of Mexwell on the Internrctotion of Statutcs and

Craics on Stoatute Law.

29. Conecns of constiructicon arc not in any real sense rules of
low. They ore "axioms ofrexperience“(ES)which may be applicdéd
by way of guidance in the elucidotion of language. They are by

Tﬁp means confincd to the légal gsphere, but they aore valuable
tools in the work of interpreting statutes and other legel

.J-documents if properly used. They do not bind the interpreter;'

they only indicote to-him what is linguisticelly permissible in

attributing a meaning to a particulor word paitcrn. Y typic#l
exomple is the so-called gjusdenm generis rule, under which it is
permissible to restrict the meaning of a general word: to

things of the same cless or kind indicated by perticular

preceding words.(sg)

30. Prcsunptions of‘intant have buen called "policies ¢f clear
statement“ﬁsc)i.e. in ecffeet announcements by thc courts to the
legislzture that certain meanings will not be assumed unless
stoted with special clarity. Legislotion is mode not only.

Ajagainst the backgrounﬁ of =n existing body of law but also
within the framcwork of 2o socicety with particular social ané

N economic volucs which, it can legitimately be assumed in the
§ .
~ absence of evidence to the contrary, the legislature intended to

Jusﬁgce Holmes in Bosten Sand Co. v. U.S. 278 U.S. 41 2t
p. -

(5q) Conons of construction as conventional rules of language

7/ should be distinguishcd from interprctotion clauscs
whether tailored to o particular ict or included in a
general ict, such as the Interprctotion act, 1889. 1In
this paper the gucsticon of the désircbility and character
of a ncw Interpretation sct is not directly considered
but thce matter is being examined in conjunction with
Pariiamentory Counsel. : o

(60) Hart zné Secks, op. cit., (n.10). .
26—
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respect, “Crer the years"”, it has been saidz?thc-courtsnhqve o
labecured tc {iscern and articulate a great number of pringiples '
of sceizl relztions. In on 2lmost literal sense these rc@resent
a distillotion of the expericnce and wisdom of'socicty;"{si)
A cqurt will, for instzance, cut down the generality of cerioin
enactmenis both in order to adjust them to the cxisting low and
to give effeet to prevailing velues - c.ge. in restricting vhe
appaféﬁtlg unfcetitcred genorality cf_thosc previsions in planning
legislaticn which entitle a Minister to iaposc upoﬁ a planning |
.. permissicrn “such conditions as he¢ thinks fit".(62) Particulér
presunpticns of intenticn will however be modifiéd or even |
abandoned with the passcge of time, and with the modification of
the socizl valucs which they embedy.
3. . 4L julge however is not effectively bound by the presumpticns
of intent for the following rcasons: -
A (a) There is no established order of prucedence in the
case of confligt between different presumptions.

(b) The individual presumptions are often of doubtful
status, being the subject of seemingly contradictofy
judiecicl prcnouncenments.

(¢) .4 court can give a decision on the meaning of &
stotute which conflicts wi;h‘a_part;cular
presumption without referring to presumptions of
inpcnt at all. The possibility for the court te
decide in thc first place that the meaning.-is clear
enables it to excludc.altoggther any operation of a
presumption.. '

i(d) There is no accuptcd test for resolving & conflict
“bhetween a vresumption of intent - G.g. that penal -

“Statutes should be construcd restrictively - and

giving effect to the'purpdse_of a statute (the

‘“mischief" of chdon's Case) —'e.g. the purposc of

(61) Hary ané SaCkS- o 'bCit" p.- 1240

(62) g;‘ﬁ 3 ! “D(_‘-‘IIL,] GS Z. Chf..rtse .U-D.'-" [196t‘19éu .B- o
. T ﬂ':....ER. 2Eo." ;T | -




32. It has been suggested (83)tnct the asfficultics ana
uncertcintice which arisc in reglrd o presumptions of intent
zight be aveided by the statutery clossificotion of legislotion
with apepropriate presumpticns. We cdcubt hewever the
practicabiliiy of a classificoition of this kind, as wc consiler
thetl any cemproehensive statutory dircetives would cither have to
be so gonerclized os to afford littlc guidznec to the courts or
80 detciled thet they would leod to intolc¢rable complexity and
rigidity of the law.

33. In rejecting this zpproach we recognize that a casc moy be
made for deeling speecifically with particuler matters by meons of
statutory presumpticons. For cxample, it hes been suggested
that statutory prosumptions should govern the question whother
statutery offoncce réquire mens rca and whother the breoch of a'
penal provision givés ris¢ to a civil remgdy., Excmination cof
the first of fhese questicns would ngecessitate a cemplex legal
enalysis of the naturc of the mental clement in crime, the
gsecond involves difficult legal problems concerning the nossible
beneficiarics of the civil remedy, and both raise wide-rcoching
issucs ofAsccial folicy. They would require fuller treatment
than woull be appropriate in this Working Paper.

(iii) Extrzneous ..ids to Construction
M

6
3. attorney Gensrzl v, Prince Ernest of Hanovcr,( L) 2 G

especially the obscrvations of Lords Somervell and Siﬁcnds<55)
in that case, have cmphasized that particular words in a siatute
musf be put in the context of the statute as a wholc. It is
true that therc are 2 number of relatively minor points of
difficulty which zrisc in regard {o what for this purpose may be
regardeﬁ as the context of the statute; it is clear from the
Ernest of Homover cnse that the preamblc is incluied, but there
is somc uncertainty regarding, for cxanmple, the status of

headings and sidcnotes. We deal separctely with thesc matters

(63) Professor 4. Fricdman, Low and Sceial Change, pp. 252-265.
(6y) [1957] <.c. 436,
(65) #t pp. L6O-1, L63, 473. Sec puragraph 9 above.

-
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in paragraphs L1-4L5 below. Ve are here concerned with the extent

to which a court may in its interpretative task take account of o

certain material (€6) outside the statute, in particular reports of-

Royal Comm1351ons and similar bodies and parliamentary proceedings
connected with the statute in question.

35. It is, we think, helpful to consider the ex ‘traneous material
wnich a Judge might consider in 1nterpreting words in a statute 1
under ‘three headings. In the Ffirst Place he might wish tq inform

himself about the general legal and factual situation in the field TIF-'

ir. which tne statute is to operate. Secondly,; he might wish to
know about the miscnief within that legal or factual situstion which
it is the purpose ol the statuie to ‘remedy. Thirdly, he might look

to extraneous information to Tix the nature and scope of the remedy
prov1ded by the statute.

36} . Provided thet the court thought. that the 1nformation was
relevant and relisble, there do not seem to be any specific limit-
ations on the information ‘to which the court might refer under the
firet heading. The extent to which material may be referred to.
wader the second and third headings is more uncertain. _ '

37. . The admission of certain material under the second heading -
i.e., tb ascertain the mischief at which the statute aimed - has :
teen allowed by the courts, - In Eastman V. CQmEtroller General of
“aterts(GY' Lord Halsbury admitted a report of a Commission "as a -
mource of informaalon as. to what was the evil or defect which the
Lct of Parliament now under constructlon was .intendeqd to remedy“'(

And in Pillai v. Lundanxak (68) the Judicial Committee of
the Privy Council held that "judicial notice ought to be
taken of such matters as Parliamentary Commissions and of
such other facts as must be assumed to have beeﬁ'w1th1n the
contemplation of “he legislature when. the Acts in question

t
were passed". 69 : Althohgh it is conceivable  that -

68)

-

(66) We do not deal in this paper with extraneocus material of which
the admissible status is undoubted - with, for example, earlier
statutes on the same subject—matter as. the statute being inter-

- preted and gase-law in Which there is judicial interpretation
- of the word or words in question as used in. earliep legislation.

- (68) At.p33575,_ B C R (69) At p. 528., e

With regarq, “however, té the weight to be attached to such R i}'._
. case-laW, gee n.‘(137) below, SN




the inference drawn from a committee rezort 2s to the nischief -
which Parliament had in mind in regard to a statute might reguire— -
modification in the light of statements subseguently mzde in
Parliament, it is doubtful whether the couris can refer to
parliamentary statements even to aecerizin the mischief gt whi c?

a Bill under debate is cimed. It is true thet in Socuth Easzerz
2aitway Co. v. The Rzilwew Qomm1551oners(7') Cockvurn C.J. epcZe
of matters which ceuld be "safely asserted” not to “enter initc tae

‘measure as contemplated nor [to be] present in the mind of the

(72)

legislature in the Act®, having regard tc & speech of the

Lord Chancellor in the House of Lords and of the introducer cf the
Bill in the Commons. But his views were disapproved of 3y
Lord.Selborne on‘appeal.(73) However, Lord Westbury in Re ¥ew &
'Thorne,(Tu) after referring tc the repori of the commissica thav
led to the legizlation and to the speech of the mesber wno intro-
e duced it in the Commons, said:- :

"Now, I advert to these matters for the purpose of sbiding
by that rule of interpretation which wzs epproved by
Lord Coke, that in the interpretation of a statuie it is
desirable first to consider the stale of the law existing
.at the time of its introduction, and .then the coppleinis cor
the evils that were éxisting or were supsosed to exlqt, in
that state of the law. I do this for the purpose oniy cof -
putting the interpreter of the law in the positicn in which
the legislature itself was placed; and this is done
properly for the purpose of gsining zssisiance in
interpreting the words of the law, not that one will be
warranted in givirg to those words any differing meening
from that which is consistent with their »iszin znd ordinzary
signification, but at the same time it ray somewhsat assist
in interpreting those words and in ascertzin rg the object
to which they were directed. "(75)

i (7 (1880) 5 2.B.
F 72) At pp. 236-7.
- 73 18813 50 L.J.@.B. 201 &t p. 203 ' A
- {74 51862 31 L.J. Bkcy. 87. The issue was whethsr—the ensciment
excluded a discretion a&s to the discherge of bankru::s, tos
defect revealed by the materials looked at was the evils aiiend-
ant upon the exigtence of a discretion under the pra—exletlng
law and the conclusicn drawn was that Parliament meant %o ,
exclude the diseretion. Sce P. Braszil, "Legislatlve history znd .
the Interpretation of Statutes", (196’\ 4 Univ. of Guescnelend L.dJ,
—— pp. 1-22 znd similar ﬁustrallan cases there cited.
75) At p. 89. A later instence of & reference ito Parliameniary
j proceedings at sccond-hand 15 to be found in the argumant af
o Sir Charles Russell €.C. in e iciicni [1891] 1 5.8. 149
at p. 153 - "This view 1s supporued by the extrzct Zroz Lord
Stanley's specech in the House of Commens, of August 3, 1885,
cited in Clarke on Extradition, 3rd Edition, Lppendix,
s - pp. cclix, cclx, to which it may be admissible to refer for thew
. purpose of illustration; and on the same occasicn Lr-‘J-S:L%ll
e : suggested the following definition: 'Any offence cgzm;ttea in-
the course of or furtberlng of civil war, insurrect:an_or
political commotion'. If this definmition is correct, it - ..
certainly "includes the present case." :

s
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38. Material under the third heoging - i.e., 10 escertzin the
particular. remeoy whlch the st tune prov1aes tc eal-wiIhA;hen__ﬂ———
mischictf - would appchr tc be LXClhﬂLQ by the c u;ég..: In A-s_m

Reilways v. Ccomissioncrs of Inland Revenuc}fs)the guestion was

. Paiscd of the oémissibility ¢f certzin recommendsticns ¢f 2 royal
Commission on Income Tax which hed preecded the Let before L&
.House of Lords and which ccunsel fc? the appcllanis scugns o )
cite as pert of the centext of-intention of Perliament in

‘rclation to a particuler scetion of the iet. Lord Wrignt szid:

. "It is clcar that tho language of a. M inister of the Crow
-~ proposing in Parlisment a2 measurc¢ which eventually beecnme
2+ law is inadmissible, and the Rceport of the Commissicners isg
‘_chp mere removed from va;ue as cvidence of intenticn.®(

39. It should howevdr be 2dded thut some judicizl obscrvzticns

éince the 9ssgm case show 2 rathgr cqulvoc al sttitude towaris

‘o

even the recommend atlons cf o ccmmlttcc which hzve been followed

P . ) a
by leglslation._” Thus in Lctang v, Coo;er(?“zbcnning L.J. (2s he

thpn was), hav1ng sald thet it was legitimate tc look at the

_— 'ruport of a ccmmltth to 8CU uhc nischicf at which & siztutis was

directud, went on to say:

: “But ycu cannot 1005 2t what the Commitice recommenicd, cr at
. - least, if you @o lock =t it, you should nct be unduly

FEE SRS g npuenced by it. It docs not help you much, fcr ihc
simple rceson that Parliament may, and ofton doos, decile to
do something difforent to cure the mischief. Yecu must
interpret the werds of Parlisment as they stand, withsui too
much regard to the rcccmmgn ctions of the Commitice."(73
JrEETIET 0T

Eﬁd in Gozens v, N Devon Hes-=ital Kanagement Commitics znéd Bunter

e s Vi ez s ——

(OO)‘homfscn J., while stating thet ccounsel

- r—

s -
ﬁdg.fiﬁ‘aﬁgad corrcctly maintained thet a Report of the Commitice on

(81)

“mitation of.uctions in Cases of Porsonal Injury ‘eculéd nct he

-‘3

(76) [1955] anC. L5, (OO) [1966] 2 W.L.R. 1131;...]

27;3 x[~t z-]lé&- (81) 1962 Cmna. 1829.

7 19 5 1 Q.B- 232- .‘——n‘-;" S,.._ c

it vy ss Cozens {n. 79) at

(79) &% P- 2L0. ST poadET e
-31 -




ascertain thy

deal with thel

%iv) Assessment and Suggestions for Improvement

- The literal rule assumes the existence of “plain words",
taking no account of the intrinsic frallty of language, which
- is not infrequently demonstrated at the level of the House of

Lords when Law Lords differ as to the so-called "plain meaning"
(83)

of words.

It tends to discourage the interpreter from testing

11 o It is true that there is today a greater emphasis on the

necessity of reading the immediately relevant enacting words of a

Wr statute in a wider context, as was emphasized in Attorney General

(84)
v. Prince Ernest of Hanover, The contextual significance of

. other enacting provisions of the statute, the long title and the
preamble‘(which were specifically mentioned in that case) is now

' undoubted. But the short title although enacted by Pariiament,
hes no interpretative weight; it provides only a mode of
citation.(85

= Headings haverbeen held by the courts tc form part of the
context in which the enacting sections may be read,(86) but
there is authority for tle proposition that where the words of a

" section are in themselves clear in the context of everyday uéage
they must be accepted in that sense by the court,.even if the
heading under which they come suggests a different meaning,(87)
‘though it is doubtful how far ﬁhese statements can stand against
the generél tenor of the remarks of Lords Somervell and Simonds

(88)
in the Prince Ernesgt of Hanover case,

Bee, e.g. London ond Lorin-rostera o Alvns Cormoony Ve Berelatn
I‘eferred to 11"]?‘%8%% ...a_..B._o..v‘_e.:. [ R A S e I T P
See paragraph 9 above.

Re Boaler [1915] 1 X.B., 21 at p. 27. )

Qualter Hall & Co, Ltd, v, Board of Trade [1961] €h. 421 at

P. 131. Bee also Magistrates of Buckie v. The Dowager Countess
of Seaficld’'s Trs. 1928 8.C.526, in which it was held that
certain words in the statute "fell to be construed in the light
of the context and of the heading of the group of sections in

which they ocecurred". )

See Farwell L.J, in Fletcher v, Birkenhead Corporation {1907
} K.B. 205 at p. 218 and Lord Goddard C.J. in E. v. Hurrey
N.E. Area) Assessment Committee [1348] 1 XK.B."Z8 &T D. 3.
See paragraph 9 zbove.
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L3, It is not clear how far, if at all, marginal npfes can be
—— . | used to elucidate the intention of Parliaméhﬁ.(a9 The view. that
e they cennot be used is supprorted by the argument'that_aﬁendmentg_

to side-netes‘are'not.made by either House but that any necessafy
dlterations afe mzde by officials of Parliament in consultation
with Parliamentary Counsel.(9%) But if this is the reason for
the exclusion of side-notes from consideration, it would equally
Juetify the exclusion of headings, which are similarly treated in _
— Parlizment. 7 K o ' ' ' )
Lb. In old cases the exclusion from ébnsideration by the courts -

of punctuation in statutes appears to have been justified on the

grounds that no punctuation was normally to be found in the '
| Parlisment Roll.(91) It nhas been said to be very doubtful whether
1. :"4n modern Acts account can be taken of punctuation.(gz) In

i Alexander v. Alexander (93) the High Court of Justiciéry, however,

seems to have considered it legitimete in Scotland to give effect
to punctuation in the construction of modefﬂuétatuﬁéé.;:i%ﬁ
‘exclusion might today be justified on the grounds that amendments
i Parliament to punctuation would not in practice be 8ccepted, but
_ we have already pointed out that this factor has not excluded hesd-
S ‘ ings from consideration by the courts. ' T
L5. Cur impression is that some other jurisdictions are not to the

same extent preoccupied with drawing precise lines of demarcation

in the matters referred to in paragraphs 41-ih above.  The question

' is generally speaking one of wei t)and suthority rather than of

s gpecific inelusion or exclusion.

/ (89) See Maxwell on Intcrpretation of Statutes, 11th ed., pp. L1-2.
‘ 7 In Gogling v. Gosling [1937] S .L.R.1219 at p. 1236 Sachs L.dJ.

I declined to be infiuenced by a marginal note both because it
. . aiffered from the marginal note to a corresponding section of an
Ynapginal notes are normally not regarded for purposes of inter-
pretation, though they may be in certain cages”.
591; See Craies on Statute Law, 6th ed., pp. 197-9.
92 LnLand
91} Ve unaerstand that in the United States both headings of. the :‘h).
' punctuation ere taken into account. §.1-109 of the Uniform
" Commercial Code provides that .section captions ghall be @ .
section in adopting the Code.

earlier Act 2nd because, for the reasons given in Maxwell,
D (90) See Lord Reid in Chandler v. Director Public Prosecutions
' [1964] A.C. 763 at Dp. 789-90. o
1 Per Lord Reid in JInland Revenue Commissioners v, Hinch [1960]
293; 1947 J3.C. 155. . L L |
the character of side-notes in United Xingdom statutes and
treated as part of the Act; some States have,dm;?tqd ?hié
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P We suggest that our own law governing all theqe bcrue 7

should be Slmpllfled. e think that punctuation, which in =cdern

[]]

usage plays an essential part in ithe conveyance of meaning,., shoul
% be treated in the same way == the enacted words and thzt long
' titles, preambles, headingsrand side-notes shculd‘bé all mert of
. the context of the enacted naterial, v1th which uhe‘lat

\, - > e e

be read in the menner l&id down in the Prince of Hancver czss,

o1
W
LF]
(2]
Y
?
jo ]

L6. . When we turn from the literzl rule to the golden -aié, e
find that the rule sets & purely negaﬁive standard by refergrce
to the absurdity, inconsistency or inconveniepce but Troviges no
clear means to test the eﬁlstence of these characteristics cr to
measure thelr guality or exient when‘a court decides that a
part;cular congtruction is ebsurd, it imyllbu, although often
tacifly, that the conetruction is absurd because it is irreccnsll-

(85)
able with the general policy of the Act., Thus in . v. Qexes

(where the Court read “aids and abets and does &ny &ct preze tOPY

ﬁ

to the commission of an cffence” in s. 7 of the Cfficiagl. Secreat

5
1  Act 1911 as "aids and sbets gr does any act preparaicry to the
commissioh of an offence!) the underlying asgumpticn wes that the
Aci was framed to fit in with the general patiern of the_crizinal
law, Similariy, in.Riddel; v, Reid(gs) (where the mzijority of the
House of Lords held that the words "outside the ares of the
building under construction” in the Building Regulaticns 1928

made under s. 79 of the Fectory and Workshop Act 1901 ceculd be
read in effect as "outside the area used in the building orerations"),
‘the finding that any other construétion would be "narrcw.and

97 . e e
. unprofiteble’(Lord Thankertcn) "illogical and inexpliceple"
o K ‘ . -

kSh) See paragreph 9 above. (96) 4942 8.C. (H.L.) 51; gut rem.
: : .Pptts or Riddell v. Teid [1843)
(95) 1{1959] 2 g.n. 330. ALeTT _

(97) At p..9.

he 48



s mmen s e

(Lord Russell of Kiliower) {$&)ang "paradox1cal“ énd “genuralWy

1nconvenlent and unwerkaolc” (Lord Wright) (S$9)een only te

explained by referuncc tc the purpose of the Bulld.ng

Regulations end their perent 4Act. . In fact thc golﬂen ruie on

closer examinztion turns cut to be 2 disgulsed a.d unsatis-

factory form of the mischie? rule.

L7. The mischicf rule a2z expressed in "gvdcn's Case(1“eczes‘ )
3 i
closer to a satisfactory statemens of prineiple. It wes
—— - however enunciaied dcfore tha rules excluding ceriain ma-'“‘al

which might bear on the —'sc31c| and "the true rcesson cf ke
remedy“ had been develeopzd Iu is not surprlsing therefora
i ' that, with the limiteticn on the meens to g1ve iz effect ard

having regard to the strength a tradition of llteral

interpretation which has d-veloped sinec it uas a=c1deu,

; ' ‘Hezdon's Case, while ofter praised, is widely ra:mectea in

practices’
: - . . )
. ; L8. Turning to the rulcs governing the admisskbility of
i : material which might tear on the mischic? or rcmcdy, it agpears

establlshcd that tec accc"t_ln the mischief at vt:ch a statute-
is aimeqd, it is Dnr"ls itle to consult rcports (¥id commiutg;s,
although not in all probzbility to refer to thoir recomncnna—

v " tions to elucidate the rexedy provided by the stz ute;. .One

|

suggested reason for exciuding the latter is the fzet thet
particular recommendzticns of a committee may nct have been
E . incofporated in the Bill subsecuently prescntied to'Pééiiament_
or may have bcen incorporazted only with material _cdificatiuns.
But if, as we have suggeste 'f”‘}the concept of uhe n:n:'tsc:.uie'p of
a statute involves not merely neutral informaticnngbgkt & stav':)
of facts or law but some implications as to the 1ntentiqg of
Parlisment it is also possitlc that Parliament m£y7ih the??

relevant statute have rnot had in mind precisely the same ; 

mischief as the committce vhich reported prior to the statute. '
S g .

(s5) At p. 16,




« * However, it seems clear that Perliamentary proceedinés’canncz e
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consulted to ascertzin the nzture and scope of an intende
- mor in the modern law can it ve confidently zsserted thaei trer
- _may be referred to Tor the purpos¢ cf ascertiining tre mischie?,

i

If the objecticns to »eference to Barlismentary c-roceedings ccul

o

')be'surmounted, we see no valid reascn vhy the mischiéf found Ty
or specific recommendations of, comnittees ghotld nos e tgken invb
account by the ceourts.

L9, In considering the admissibilitglof Parliamentery prcceeéipgs,
it is necessary to consider how far the material admitied nmighnt be
Zglevant to the interpretative taék of ‘the courts, how far it would
afford~thém reliable guldence, and how far it would de sufficiﬁ:tiy
gvailable to thoée to whom the.statute is addressed. '

50. If the iﬁtention_of Parliament is not to be treazted zs =
mere figure of speech, it can hardly be denied thet prsceedings in
Pariiament may be relevant to ascertain thst intenticm. It is

(102)
however 2z matier of contrcversy whether there iz a legie~

lative intent capable of discov?ry §part from the langusge of ke
- 103 i -
statute. JIun falemon v, Salcmon - Lord Yatson said: _

"Intention of the legislature is 2 common but very sliprery
phrase, which. popularly understood, may signify snythirng
from intention embodicd in posgitive enactnment to speculstive
opinion as to what the legislature probsbly wouid asve
meant, although there heas heen an omissicn to enszct it.

In a court of Law or ecuity, what the legislature intenéded
to be done cr net to be done cean only be legitimstiely
asgcertained frcem what it has chosen to enset either by - (10L)
express words or by reasonable or necessary implication.” :“

' 1CZ)
And in Eagor and St

zticn

. Hellens R.D.C. v. Newport Cbrnc

£102) 8ee in particuler Professor ALf Ross, Law and Justice,

J p. 143; Radin, “Statuiory Interpretationm', (1930) 43 s
< Harvard L.R. 863; Lanéis, “A Note or 'Statutcry Interzrezstion'”

-(1—9‘30) EB#hgérvard L.E. 886 ; FPayne, Uohe Intept.ion of 'C;'le_
~Legislature in the interpretation of Statutes™, Current Iegal
Problems, 1956, 9. e, Lurreny —seal

_(103) [1897] A.C. 22. o o e
(104) At p. 38. '
(105) [1952] a.C. 189.
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Appeal:

51.

in which Denning L.J. (as he then was) hed scid ir =he Couns ofr

"We 3it here tc find cut the intention’ of’Pa ia_un: and of
Ministers [ the casc concerned 2ztar &lis the inierpretztion
of an Orier medc by “he Hinister 57 Hea th] an“,.c c&rr‘ it
out and w2 do this C-huCP by filling in the geps and zazing
sénse of ihe ep:i~iment than by cpening it up ic destructive
anclysis. " {(s¢7; ' o .

Lord Simonds in ihe Zous< ofFf

N

"The gencozl bicenosltiin “hat it is the Suty ¢ i2: court '
to find out thz intelsize oT'Parlizment - ani rnet onir of
i Mitdesvirs w0 - cannc ¢ tr .TT msans Te

Pariiarceas Ll
sunaor;Vh."f{f:

The appacent difficultiecs which afise iz the zmelysis of
the concept o the legislative intent mey howev*é be clarified
if a distireticn is drawm beiween legls1atiVu 1ntﬂz" in the
sense of the _rpicnd:d meegring in vhich the leg1sl aée lntenuea
particuls> words %o b= unéersiocod andrlegislét e ‘*ten- ir the
sense of the :urvoge vhich the legislature intendes to .
achieve. 'S}  mnug it 3s possible to agfee with Laré Simcrds
that. there are many cocesicas when it_would be ﬁ:ia? :-d_né to
seek for the legislative intent in the senes o fhe'inzsn ed
meaning of pertievler words, whon £0v example Seriis—ent Egé
laid dews ceriain cenuecucnce: Thich srs to foll: én‘éééC§ienﬁ
arising in the courss of the employment ' . iiwhiie lezving ihe
courts to decide what lies within the ccurse of em;,cyment; but
it is eisc rossibie to sccept Denning L.J's view thet it it the.
duty of the ccur+s in sucr s cese Wto Ping su{ the incenticn cf
Farliament ...... and carr;: it cut by filling in ths gsps sznd

msklng genrse of the cnacizent", if the intexticn ¢ Farlizpent

At ] it

is here uncsretood +o meer the pusisoe oF Pa“-ia_'“‘ *n rﬁferring

‘Workm-n's Compensation Act 1897.

to accidents erising aut of or in the course of ehp.ermenu

(105 [1952] 2 A11 B.R. <226 =% p. 1236.
(#cv; [1952] t.c. 189 at p, 161,

(1C8)" . Ree Cerald ¢. LacCailum Jr., "Legia1a+ive Intdl
Tf - Yﬂ-1e L-Uc 75L -7. ‘ :

(109r.)' S-.‘] (1) of the engment 1oL '3(.:1:'...._...1 LCT 31—91; b
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in réspect of a'étatute we see force in the statement.that:
Hyf [legislative"intent] is looked upon as a common
agreement on the purposes of an enactment and a generzl
understanding of the kind of situation at which it is aimed,
to deny the existence of a legislative intention is to deny
the existence of a legislative function." (110) - *
We'wbuld add that thé same reasoning would apply in many but nct
all situations where the legislative intent in the sense of the

- intended meaning of particular words is in issue.

52; e do not think that a rule excluding Parliamentary proceed-
ings cannot be supported solely on the gfounds that they can haVe-
ng relevance to the statute which emerges from them. The problem
of the reliability of Parliamentary material when used Ffor this
purpose is more complex. ' . | | |

53. T The reliability of Parliamentary history has had many severe
critics. It has been said that the purpose of debating a Bill is

to secure consent to its terms and to exﬁlain the intent and pesn-
ing of its preciée lénguagé—bnly to the extent that the explanatiocn
will further the ohject 6f getting consent to its passége; that
the process of enacting legislation is not "an intellectual ‘

. exercise in the pursuit of trufhrbut an essay in persuasion or
perhaps almost seduction". 1In thése circumstances it is suggested’
that “to apgeal from the carefully.pondefed terms of the statute Lo
the hurly;bﬁply of Parliambntary debate is to & $$g§'from Prilip
sober to Phili?1$§?nk.“(111? Justice 'Jéckson and Professor

Henri Capitant have alike pointed oct the disadvantages of this
extrinsic aid from which 80 many diverse constructions can find

_snppbrt soﬁéﬁheré in the varying statements made during the

Y110) "A Revaluation of the Use of Legislative History in the Federal
/ .

: . Courts", (1952) 51 Columbia L.R. 125 at p. 126.

(141) See J. A. Corry "The Use of Legislative History in the
Interprgtation of Statutes", (1954) 32 Canadian B.R., 624
at pp. 621-2. ‘ ) -

(112) “Thg Keaning of Statutes: What Congress says or what the
Court says", (1948) 3L A.B.A. Journal 535. _ o

(113) "L'interprétation des Lois 4 apres les tpaynuxPreparatoires”

 in Receuil d'Etudes sur les Sources ¢u Dreit cr 1'Honneun
du Doyen rrancolsg Geny, Sirey, 1935, w. 204, in which the
author refers to the superiority of the English approach.
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Progress through the stages of its enactment. Andther Armerican:
critic(11h)nas wut the matter in this way:

"The courts Used to be fastidious as to where they lcoked

for the legislative intention. They used to confine the

enguiry tc reports by committees [of the legislature] arnd

statements by the member in charge of the Bill, but now the

pressure of the orthodex doctrine hes sent then funkling

about in the ashcans of the legislative procees fer the
shoddiest unenacted expressions of intention." (1435)

spart from these general dangers, there is the particular dange
that if Parliamentary history can be appealed to as eviden
intention, such evidence can be deliberately manufactured
the legislative process by those wath an axe to grind., (1%
54, ~ In most countries outside the Commonwealth, however,
legislatife material is admissible Eefore the courts for toe
purposes of statutory interpretation. In the United States it -
is noteworthy that much of the criticism of American judges and
writers has been directed not so much_against its use in
principle as against its abuse in practice, For example,
Justice Frankfurter (117has saia: ‘ -

it

purious use of legislative history must not swallow ihe
legislation so as to give point te the quip that ornly when
legislative history is doubtful do you go to the statute.
“hile couris are no longer confined to the language, they
are still bound by it. Violence must not be done tc the
words chosen by the-legislature unless no doubt can te
left that the legislature has in fact used a private ccae,
so that what appears to be violence to langusge is merely
respect to special usage. In the end, language and :
external aids, each accorded an authority deserved in the
circumstances, must be weighed in the balance of Judiciesl
Judgment." (118) ‘

Where legislative material is admissible the courts become
accustomed to the ways of the legislators and learn to
discriminaté between the value of different kinds of materiszi.
Thus, in general, Parliamentary debates are much less frecuently
used than the reports presented by Parliamentary committees.

e

O

Grln

i

™

R

Liny

(114) Charles P. Curtis in "4 Better Theory of Legal
. Interpretation™ in the (41945-9) 3-l Record of the

+ Association of the Bar of the City of ir¢r York 1.

(115) At pp. 327-8. - - L

(116) See Curtis, op. cit. (n-(11AJ-'above) at p. 328. -)
(117) Qp. eit. (n. (2) above). . - ne
(118) At p. 234, S
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In so far as debates are use ¢C, their unmevenncss, frocn the point

of view of the courts, is recc

w

drawn between the leading

(4]

reeches of ministers cr othsrs who

zed and distinctions zre commenliy

introduce or have the carrizge of iegislation end other speeches

made in the general debzte.

s 4 . .
B5. The practice in the use of le "1slat1”e meterizlis varies

’
usefulness for statutory interpretation of the materisl. In a

comparison of the situaticn in thi espect Iin Frence, Germany

- by
\0

and Sweden it has been nointed cut that the procesdures in
Germany and Sweden produce more material, particularly reports
by committees, which is suitzble for interpretative purposes

than do the correspondlng procedures in France. Accerdingly,

the'Efench'cburts are not able to derive a&s nuch assistance freno

this category or travaux_nrénaratoires as do the courts of the

other countries. It will be otserved Ircm Aprendices C snd D
that this material is given & high value - the erurts in the
Scandinavian éountries end that its ure does not zoppear to give
rigse to any special difficulty.
6. It must be acknowledged thst cur existiing legislative
procedures are not especially well =zdapied for the use of
Parliamentary materlnl because of the absence of committiee
reports of the Xina whicb gre found most useful in ¢other
countries. Nevertheless we have come 1o the.conclusion.that

the strictness of the rule excluding the use of such material

cannot be justified merely because at present it may sometines

from country to country, par ticularly having regerd ic relative

be unreliable. One con51de”atlon is thst we cannot sssune That the

procedure of Parlisment is immutable. Becondly, even if it is

only in the exceptional case that Parliamentary msterisl could

be of value, 1t m&y be said th 12t , so great is the burden of

(119) See “rofessor btig Strdmheim, "Legislaivive Eaterial and
Construction of Statutes:; Notes on the Continental
Approach", Scandinavian Studies in Law, 1966 pp. 175-218.

4o



statutory interpretaticn on the couris, vhatever zgzsure of
assistance can be derived from this source shoﬁld Te zede ——
available to them, The third considerzticn is ifhaz T, £8 Wa‘have
indicated abeve, ' %tne zanission of legi slaz:v :a:eriéllwould
make possiblc 2z more lavisfactory and ccnsistens trzzizent =g

the sourts of rre-legisiavive mauerlal such £3 cemzitiee rsoorts.
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57. In countries where legislative m
recognized thaz old_cnactmcnﬁé raiée gpocizl rreslems. It is
generally admitted that the value of thisg caterizl tends to
lessen with the passage of time and with chengssz in the
situations to wi hich the law applies. The externt tc which it

may be profltac_e to look at the Perliamentary kistory cf old

enactments is ccnneéted in a number_of‘coudﬁ ies witn the much
debated issues between.the "subjective" and "ot jsctive™ theories
of interpretaticn, the Formepr eephasizing the rcie cf the
historical legislator, the latter emphasizir; that & statute
once ﬁromulgated develops its own momentur. (126) In rrzciice
the problem tends to bte solved by a comurcrise view whereby.

Parliamentary matericl is used for guidance during the period

following the promulgation of the law but with the Dzssege of

time greater stresé iz 1lz2id on other ccrsidorciicns besrirg on
its 1ntcrpre*~gy%ﬁ{ In this way the subjective and'sbjeqtive
theories have tcen adepted to the practiczl working sf ihe
courts. This ;roblem hewever would net arisc in our systec as
one of immediate consideration, if, as we enviszge, any relizxa-
tions of the rule, excluding legislative materizl, i they were
to be made at 211, weculd only govern future sistutes. nwhin the latte
eventually become old, 7 )
/ we think thet British courts when deal:.ne with
Parliamentary nmaterial. (if it were admitted) . and indeed with
Committee reports bearing on iz, would find it

necessary to adopt a similar approach to that taken by

Continental courts. : . ' - In this

(120) See parzgraph 48 stove.
(121) ' Sec ippendix B.2, ' s
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whe use of extraneous material only as an ayailahle aid to a
court in the construction of a statute;it must be within the
courtts discretion to determinc whether ana héw far the material
should affect the meaning to be given to the statute.

58. We recognize that there is considerable weight in the
objections which may be raised to the admission of legislative
meverial by reference to the third criterion which we have

suggested, namely its availability to thosec to whom the statute

is directed. Thus in the United States Justice Jackson has
ssid:

"I, like other opinion writers, have resorted not
infrequently to legislative history as a guide to the’
meaning of statutes. I am coming to think it is a badly
overdone practice, of dubious help to true interpretation
and one which poses practical problems for a large part of
the legal profession veeses ONly the lawyers of the capital
or the most prosperous offices in the large cities can have
all the legislative material available, The average law
office cannot afford to collect, house and index all this
material. Its use by the Court puts knowledge of the law
Practically out of reach of all except the Government and
a few law offices." (122)

On the other hand, as appears from the méterial‘in the Appeéndices
to this paper, availability has not, generally speaking, appeared
to have caused scriocus difficulties in practice in those
European countries-in which Porliamentary material is admissible
for interpretative Durposes,

B9, In the setting of our own system it may well be esaid that
some legal practitioncers, notably smaiil firms of solicitors in
places where library facilities are not conveniently available,
may find it difficult to refer to the volumes of Hansard, and in
perticwlar %o those volumes, not tc be found in many libraries,
which cogtain the reports of Parliamentary Standing Committees.,
But in practicgéﬁc%olicitor will be cautious in advising upoﬁ a
point of difficulty in new legislation by reference only to a
Queen's Printer's copy of the Act, without secking guidence from:

2 specialized commentary which law publishers are normally not

(122) Cited by Curtis (op. cit. n. (113) ébove) at pp. 328-9
from A.B.A, Jburpa1,19u35 525, It should be added
that thls_cripiclsm is not eryhasized to the same extent
by other imerican writers on the sub ject. : '

-2



slow in producing or from the advice of counsel. The text bock
writer (123)and counsel would both, as far as may be necessary on
points of difficulty, be in a position to refer to the relevant
Pariiesmentary material, and reference systems and facilities
would in pfactice tend to be adapted and increased to meet the
requirements which experience showed to be necessary.' And 1T it
were considered that use of the material might invoelve unfair
surprise to an opponent in legal proceedings, the objection might_
be met by Rules of Court requiring suitable notice to be given of
an intention to use perticular material of this kind;

€0. The view may be taken that the difficulties in regard to
relisbility and ayailebility of Parliamentary material do not on

‘balance justify their topal exclusion from consicderation by the
courts as a strict prineiple of law. ‘e recognize however that
this is a matter for furfhef consideration. One possib}e view is.
.. that the.functioh of legislative matefigl in the interpretative
| process could be'bettef'performcd_by specially prepared'explanatbry
materisl presented to Pa?liament when a Bill is introduced and

(424)

modificd, if necessary during its passage through Parliament.

Y. DXPLAMATORY VATGRIAL' TO ACCONPAWY BITLe

61, Heterial which is used in some legal systems to assist in

statutory interpretation has beoen divided into three mein categories
narely, descriptive; motivating ana expounding textsf125)Descriptive
text comprise those documents which record the deliberations and
debétes of the legislature or of other bodies such as codification

comeissions (in the case of international instruments, conferences

}

(123) An example of a text-book, making usc of Parliamentary
material, is that by Magnus & Estrim on the Companies
Act 1947,

(124) sSee paragraphs 61-67.

(125) 8ee Professor Stig Strbmholm, op. cit, (n. (119) above)
at pp. 186-7. [—
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tive proposal apd indicate the
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in connection with a specific legisl

f'ﬂ

reascns Tor it. Expoundging texts ere those which comﬁent nECcE £

law or proposed law, section by secticn. ¥e rave, so far, - ris

paper dealt with the possinle uze of itextis of the Tirst CELEECTY
- ' J/ with texts of the second cztegery. ''e rever: =2

but cnly in Faru -
texts of the last two categeorizz which come into exisience in

direct connection with tias legisiation itself.
£z, Under cur sysiem there used 1o be & scmevhat primitive

motivating text in the shape of 2 preamble. There are also
comparatively shori expounding texis cf a transitory and often
rudimentary nature to be found in ithe Explanztiory and Fipanciz>
Memorandum which is attached to & Bill on its imtroduction i- the
House of Commons and in :the Expianatory Hemorandum which
accompanies a 3ill on i%s introducticn in the House of Lords.

There are Tinally obri

1
o
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o
f
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»ding texts in the shape of the
Explianstory MNoies sttached to most statutors- :struzents.
Explanatory memoranda or Explansicry Notes cannct te ciied in Th
courts as aids to the constructicn of statutes. Fuller exno,n:_dg
texts, namely, Notes on Clauses, sre prepared by Government
Deperimente for the use of lMinisters or others Wno have thé tesx
of piloting 1egislation through the various Parliamentary staces,
and these texts are.amended as mecessary for each House. The
intended to exrlain the purpose znd sffect of sach clause &nd cften
include practlcal examples of its avpplication. They contain 2
proportion of confidential nmaterisl and are not puclished ouiside
.the government organissticn.

£3. It is the practice in & nurber of European countiries 1o amnex

(3
m
}s.

explanatory emoranda'of both z motivating and expounding charact
to Billis, and these zre available fcr uge by the couris as suthor-
itetive (elthough not binding) guides in the elucidetion ard 1"ue“-
pretation of the laws. Denmarxz is one of tle countries in Whicn

thnis practice cbtains and the purscse and character of the

w4

are those which-&re presered- -——--



explanatory memorandz accompanying Bilis have recentlymbeen the
-subject of directives issued by the Danish Government: the relsvant
raterial is set out in Appendix D.2. The adoption of 2 somewhst
similar device in this country vas suzgested inﬁg Hote to the 1932
repart of the Committee on Hinisters' Powers.(1d )

6l;. We think that in principle the provisicn of motiveting and _)
explanatory material could be of substantial sssistance ¢ cur

courts in their interpretative task. It might be helpful where
=4 D

anguege

‘_..I

the courts have to deal with ambiguous, obscurs or difficuis
or with provisions of a generalized cheracier, It would slsc have'
an even more important funciicn in comnnection with the various
codification projects which feature prominently in the First Progranme
of the Law Commission and of the Scoitish Law Commission and which

are likely to form a vital part of the work of both Commiseions in
the future. The object of a code is, in our understanding, tc set

out the essential principles which zre to govern a given branch of
the law. The degree of particularity in which the applications of
these principles to specific situastions are stated in the ccde may
'vary, but even where detailed applicaticn is lescking & ceours is
expected to discover in the code the principles from which the answer
to a particular problem can bc workzd cut, In such a sitvaticr we
think that our explanatory and illustrative commentary on the code
cowld provide authoritative, but not compelling guidance on the
interpretation of the code, which, if incorporated in the code itself,

would both overload it and impeort &n undesirable element of rigidity.

(126) The note was by Professor Haroid J. Laski who at pr. 136-7 j)
(Annexe V) of Cmd.L05C said that a memorandum of
explanation might set forth the purposes ¢f a Bill, that
authority could be conferred on the courts to utilize the
merorandum as an aid in the work of interpretation, a
judge not being bound thereby but having it available as
"an invaluable guide ...... in his task of discovering
what a statute is really intended to mean'.

Lo
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-65. It may be suggested that material of this kind may include
statements which compete with the statements in the enactment
itself, and that the danger of confusion, if not of conflict,
will increase with the specificity of the motivating and
explanatory material, more particulsrly the-latter, even though
the courts would not be bound by the explanatory material it
clearly at variance with the statute read in its tbtal context.

Yle recognize this risk,

H

but we think that it could be minimized
by safeguards imposed at the.time when the explanatory materizl
is prepared: and it does not appear that in countries where such
explanatory material is used by the courts undue difficuilties
have resulted, |
[ 66. Yle envisage that the material accompanying, and published
with, the Bill in its introduction in Parliameqt would‘be prepared
by its promoters (in the case of government legislation by the
appropfiate depéftment) under the supervision of officials of
Parliament or other appropriate authority designated by and
responsible to Parliament. e The same arrangements would
apply to ahy alterations in the material made necessary by chsanges
in the Bill in the course of its passage through Parl;ament. The
precise form of materiai of this kind wéﬁld be for consideratién.
i But in the case of difficult provisions, a general statemen@'cf
purposes combined with explanations of the situations which &are
envissaged as being covered and those which zre envisaged as not
being covered, might well render possible a clearer and nore
S effective communication between Parliament, the Coufts and the
citizen. We wculd envisage as the motivéting and explanatory
i?document a memorandum in the nature of Notes on Clauses as at
pfesent‘used by Ministers and officials, excluding material of a

confidential nature.

(127) It will be recalled that when Explanatory Notes were
Tfirst introduced for subordinate legislation, an
Authority was appointed to ensure the observance of
standards.
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67. It might be that, apart from ultimate interpretative use,
such & memorandum night be of great assistance to tﬁe legisiature
in dealing with complex legislation. It might avoid some of the
misurderstanding which nay occur under the Present - arrangements,
whereby normally Ministers end officials alone have access to
¥otes on Clauses, considerably lighten the burden of exposition ‘)
on these having the carriage of legislation and, perhaps, in sone
c&ases, enawvle more time o be spent upon points of real difficulty;'
These considerations are, of course, matters for Parlisment and’
net for the Law Commission, but we draw attention to them as
possible additiomal advantages of what is here canvassed. It
would, doubtless, continue to be the case that Hinisters would have
their own special briefing in addition to the document made

generzlly availablé,

VL _THE PRACTICAT, PROCESS OF CHANGE

68. Ve now consider what practical steps might be talen to effect -
the changes which we have so fap suggested. One possibility is to
recognize that ultimately whatever general principles may be lszid
down by statute, interpretation is dependent upon the attitudes of
the judges, and indeed upon the quality of thinking about the
subject of interpretation both in the courts and in legal writings
and to éonclude that the matter is best left to be dealt with by
the judges themselves. A second alternative is to endeavour to
state comprehensively the principles of interpretation in.stétutory
form. In effect this would involve codifying the rules of inter-
pretation,and we have little hesitation in suggesting this is s
©icldé not suitable fér codification; even in countries with the
most highly codified systems the principles of interpretation rest
on a body of fleiible doctrine developed by legal writefs and by
the practice of the courts. A third course would involve a 1imited;

degree of statutory intervention in this ficld, laying down broazd

guide lines by way of a corrective to a tendency to an undue degree

47



of 1iterallsm, which, we have suggested, ha? largely persistec _ _
(128
under the English znd Scottish systenms.

62. In effect scme Commonwealth countries have made an aitezrtt

on the lines of the third alternative. Section 5 (j) of tne
Acts Interpretation Lct 1924 of New Zealand, whichlreseﬁbles
provisions in some Canadian and Australian legisiation, resads
es follows:-

"5 (j) Every Act and every provision. or enactment thereol
shall be desmed remedial, whether its immediste
purport is to direct the doing of anything
Parlisment deems tc ke for the public good, or to
prevent or punish the doing of anything it deems
contrary to the public good, and shall zecordingly
receive such fair, large and liberal constructicn
ag will best insure the attainment of the ctject o_
the Act and of such provision or enactment sccordin
to its true intent, meaning and spirit."(129)

The above provision in the Let of 1924 re-enacted a provision in
the New Zealand Interpretation Act of 1888, and Ly, Denzil Terd,
the New Zegland Law Drafisman, pointed out in 1963(130)tnat

although the provision hazd been in force for 75 years the courts

had peid littlc attenticn to it, being "so busy cultivating the

cf-

trees they have lcst sight of the pathway provided by Ferliamern
in the Acts Intcrpretation 4cti. 15 ~If this is true, onig resson
ney be because exhortations to the courts to adopf "jarge znd
1liberal" interpreiations beg the guestion as to whet is the resl

intention of the legislature, which may recuire in the circumstances

(128) But not aprarently in the United States, wherc the
Amerlcan version of the literal rule - the "plain
meaning" rule - hzs been moal;led Sce "The Plain
Leaning Rule and its Overthrow", Hart & Sacks, gp, cit.
(n. (10) ebove) at . 1267 et _seg. '

. (129) 8S.15 of the Canadian Intewnretutlon Act 1952 has an

idcentical text.
(130) New Zealand L.J., Lth June, 1963, 293.
(131) At p. 296.

.



(132)

either a broad or narrow construction of languags. incther .

reason may be that although the Few Zealand provision atite-ctiz

———— so embody the miscrhief approach of Zeydon's Gase ih nore mcéerr

13

lznguage, it makes no contribution to the prcvlern cof how the
cischief and the remedy envisaged by the legislature are T2 be
egcertained. An atiempt to meet this latter Geficisrcy has feen \)

zade in 8. 19 of the Interpretation fAct 41960 of Grnana whichr reads

m

as follews:
"19. (1) For the purpose of sscertaining the zischie? =znd

: -defect which an enactment was made t¢ cure, snd &s

3 an aid to construction of the enactoeni, a couvrt

} .

- , may have regard to any text-hook or cther work off

.o reference, to the report of any commission of

enquiry into the state of the law, to any

ey | ‘memorzndum published by authority in referencs

{ : . the enzetment or to the Bill for the enzciment

. - to any papers-laid before the Hationzl Assembly -in
reference 1o it, but not .to the debztes in the
Assembly.

t
}

E

)
4 ,J
[s7]

(2) The sids to construction referred tc in this.
i secticn are in addition to any other zccepied sid.t

e We think the question should be asked whethor there is reed
Tor an authoritative statement setiing out certain general

principles of interpretation, taking account of Commcawealtinr

'}

experience. We have tentatively reached the view in the iight o
the considerations set out in this paper, thet there is such z need.
; If this need were sdmitted, it would seem that some matters would
reguire statutory enaciment, while others might be left te ithe

courts. On the other hand, it might be thought desirable ta

(132) Section 8 (5) of the Nova Scoiia Interpretztion Act coes not
e refer to a "liberal" interpretation and has an unusuzl form
' which deserves to be set out in full:
"Every enactment shall be deemed remedial and \ )‘

interpreied to insure the attainment of iis objects
by considering among other matters:

(a the cccasion and necessity for the ensctment; ‘

b the circumstances existing st the tlme it was pessed;

. c the mischief to be remedied; '

gd; the object to be attained;

e the former law, 1nc1ud1ng other enaciments upon the
same or 31m11ar subjects;

§f; the conssguences of a particular 1:t;rpretat on;

g) the history of legislation on the subiect.”

&
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include &ll the matiers to be dealt with in an enacted statement.

Such & statement woul?ﬁgg§vide, to guote the late liaster of the
I -

Rolls, Lord Evershed, "a decent burial ...... for those so-

called 'rul?s‘, which have outlived the circumstances which gave
134 |

them birir" and which can at present only be ascertained by

reference to a body of difficult and often conflicting case~1lcW.

We do not mean by this, however, that the statement would not be

built upon the experience of the judges from Heydon's Case onwards
in dealing with statutes. It would be intended to provide a

re-formulation and clarification of the most valuable elements in

that experience, offering some assistance to the ‘judges in the

rresent situation, where they may be "embarrasséd fy the héritaée

of a multiplicity of so-called 'rules'" and faced with sn accreticn
of case~lew in which "some judicial utterance can be cited in suppor:
of almost any proposition relevant to the problems of statutory |

(135) _
interpretstion.” :

* Qutline of & Suggested Re-formulation - _ _
T The statement might well start from the basis that the function

(136)
of the courts is to give as far zas possible a workable meaning

to provisionsaf z statute as formally enacted and give effect to the

following propositions;

(133) "he Impact of Statute on the Law of England", Kaccabaean

(134) At p. 262.

Lecture in Jurisprudence, Proceedings of the British Academy,
vol. XLII (1956), p. 2i7. '

\

“£135) Lord Evershed, op. cit. {(n. (133) &bove) at pp. 260 and 258.
Y136) See Lord Dunedin in Iitney v. L.R.C. [1926] A.C. 37 at p. 52,

cited by Lord Evershed, op. cit. at p. 259; YA statute is
designed to be workable, and the interpretation thereof by a
court should be to serve that object unless crucial omission
or clear direction makes that end unattainable." '

SO



() that the meaning cannot be regarded as clear or
tnambiguous until the language (including the
punctuation) of the provision has been read in its
context; -

(b) that the context for this purpose includes all other
enacted provisions of the statute.(including schedules -j
but excluding the short title), headings and, in ‘
respect of future statutes, side-notes;

(¢) that the context also includes inter alia(137) the

reports of Royzl Comnmissions and of similar committees,

T Ay -

conventions and treaties and explanétprj’ﬁétapiai of the

(137) As emphasized in paragraph 68 we are not suggesting a
comprehensive restatement of the principles of statutory
interpretation. Thus earlier statutes on the same
subject matter as a statute being interpreted and
case-law In which there is judicial interpretation
of the word or words in gquestion may under clearly
established present practice form part of the context
to be taken infto account hy the Court. 'hether such
material has the necessary relevance to entitle it to
be regarded as wpart of the context is a guestion which
in our view ghould be decided by the Court according
to the circumstances, unfettersd by any rigid
presumptiions as to the intent of Parliament. 1In this
connection we have considered whether the rule
enunciated in Ex parte Campbell (1870) 5 Ch. 703 at
p. 706 (that "where once certain words in an £Lct of
Parliament have received & judicial construction in
one of the Superior Courts, and the Legislature has
repeated them without any alteration in a subsegquent
statute, - the Legislature must be taken to have
used them according to the meaning which 2 Court of
competent jurisdiction has given to them") should be
‘modified by statute. We doubt if this is desirable
in spite of the apparent approval given to the rule by
three of the Law Lords in Barrag v. Aberdeen Steam
Trawling snd Fishing Go. 1935 8.C. (H.L.) 21; [1933]
A.,C, LO2, Apart from the fact that it is now open to
the House of Lords to review its own decisions, and
the ceutious treatment of the rule by the courts,
which, if they accept it at all", do so "only with . ,>
congiderable gualifications which may in time render o
it obsolete" (Allen, op. cit. (n. (1) at p. 509), Wwe
think that any legislative guidance in this field would
run the danger of ceusing rigidity in the rules of
statutory interpretation, which it is our general
purpose to remove. :

S|



.o (138)
Kind envisaged in paragraph 66 of this paper, waich

in the orinicn of the Court are relevent 1o ascertain -
Lhe purpose or purposes intended by Perliament
tc be achieved by the Act in which the

zx»evigicn oceurs and

(d) thzt whare it gpregrs to the Court that Parlizment had
no inteniicn as regards the applicaticn of the
provision .to the particular facts of the case before
the Cou~:, or has failed to express any clearly
ascertairzble intention in relstion tc itrose facte, <he

Court, having regsrd to the character angd seubject zatter

)

- of the _egislaticn, shall imrute & meaning tc th

[0}

provisiciis in its application to those fgcts which
pezt gives effect to the intended purvose or purpcsss
of the iLct.

12. We envicage that the suggestions referred tc im the twe

preéceding paragraprs would spply mutatis mutandis to subordirsse

legislation,
o VII TREAT. 28 _AD THAE INTERPRETATICHE OF STATUTES
- ' 73 In Iten XVII of the Law Commission's First Frogramme, st out

3in paragraph 1 ahove, we referred to difficulties which may arise

.iZ8) Having regard to the considerstions discussed in
paragrazvh 4f et seg., stove, it might also be considered
desirable ic include in the "admissible material"
reports of farliamentary proceedings, at least to the

—ma extent that ihey throw light upon the relevance of the

material menticned in (¢). If reports of Parliamentary

proceedings were to he gdmitted, this would presumably
be only in respect of future statutes.

S A



when the courts are called upon to interpret legisisticn

‘oplementing international conventions. The generzl princizlies

engure that such conventions, whether contsined in, referred tc

or even omitted from the implementing legisglaticn, will receive

due consideration from the courts, and that the difficuities

(139)

which arese in Ellermen Lires v, Hurray, the suthoriiy of

Ly

which may have restricted the scope of the helpful decision in

Salomon v. Commissiocners of Customs snd Excise, ic not rscur.

There remains however the cuestion what rules of interpretaticn
2 court is to apply to an international convention, when it Finds
it necessary to deal with it either as part of the ensectiing

orovisions of a United Kingdom statute or as pari of the admissible
material relevant to.the enacting provisions of a staiute. Recent

(1)
decigions zs noted above, have emphasized the icporiance of

¢nruring that our rules of interpretation sre not suckh as ic produce

undesirable &ifferences betwesn the meanings givern o itreaiy
vrovisions by our courts and those given to the zrevisicns oy ke
courts of othex participatiﬁg gtates. The modificeiicns in Engliish
practice in regard te interpretastiion which might result from tns
adoption of the suggestions made in this paper wouid, in our
opinjion, considerably lessen ihe gap between the inte:pretative
approach of our courts and that of the courts of mcs: nen-
Commonwealth countries. But some special provlems would remgir Ior
consideraticn including the following:

(i) 7The resolution of d4ifficulties vhich may erise when the

ordinary meaning of the text of & treaty sppears o

conflict with its cbjectives.

39) See paragraph 10 above.

\

{1L0) Paragraph 10 above. As there noted (p. 10, n. (22))
Diplock L.J. Found it necessary to keep within the ruling
in the Ellerman case by limiting the principle enuncizted
in the Salomon case to situations where the words were
unclear or ambiguous. :

(141) See paragraph 11 and n. (23) zbove.
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(ii) The relevance of a treaty's preamble, annexes and
related'inétruments, including in particular any
protocols of agreed interpretation, and any
material indicating that an expression was intended
to carry a special meaning.

{iii) The relevance of preparatory work and of subsequent
practice.

(iv) The interpretastion of treaties which have mere than
one authoritative language.

(v) The way in which the courts would determine a
question of internaticnal law.

(vi) The question of what text of a treaty (or of another
international instrument, e.g. a resolution) is
admissible in evidence.

{vii) The weight to be attached to decisions of international
tribunals op foreign courts interpreting the ireaty
in questicn.

(viii) Whether there is a need to exclude any of the provisions
of the Interpretation Act 1889, in relation to
Treaty-Acts,

Th. #e have taken the view, however, that these important
questions should be deferred for the time being, peﬁding the outcome
of the work on the Law of Treaties which has been carried out by the

(142)
International Law Commission.

(142) sSee Report of the 18th florking Session of the International
Law Commission, A/CiN.4/191 and 6th Report of the Rapporteur,
Sir Humphrey Waldock, A/CN.L/196.

R |

10th Augzust, 1967,
Law Commission, London;

Scottish Law Commission, Ldinburgh.
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APPENDIX A (FRANCE

{4 note by M. Manfred Simon, a former President cf the Court cf ™~
Aopeszl, Paris)

o

iiethods of Interpretation of Statutes in use by French Courts

e,

A, Introducticn
It zhould immediately be noted that Prench codified law does nct

izn.

ot

contain any specific provision concerning its interpret:s

F
1]

There are however some rules tﬁe Prench Courts muzi obgerve:

(a) article 2 of the Civil Code states that the law has nc
retroactive effect;

(v) article 4 declares that a judge, who refuses tc give
Judgment under the pretext of silence, obscuriiy or
ingufficiency of the law may be prosecuted for denial of
Justice; ' -

(¢) =article 5 forbids judges to lay down general previsions
or rules when. proncuncing judgment on a case submitted to
to them. | |

It should further be added that the Cour de Cassstion, ihe

Suprene Court of France, has the task of "defernding" the law,

of insuring uniformity of " jurisprudence" {case-law) and of
maintaining unity of enforcement of the law. In other werds

its principal mission is to set z2side, when reocuesied to &c S0,
all judgments'having in its view violated the law or eszential
rules of procedure. (By "viclation of the la=" one must urdsrstead
"wrongful interpretation".) But the effect of the court's decisiom

is linited to the case refecrred to it. When censuring an award

List of abbreviations:
D. = DALTLOZ :
D.H., = DALLOZ HEBDOMADAIRE

D.P. = DALLOZ PERIODIGUE
CER. = CHRONICUE
S. = SIREY

%
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rencéered by a lower court, it cannot and does nect estazblisk

general rules applicable in similer cases., Its decisicrn

1]
e

binding only if and when the Court of Appesl, to vwhiecn tne

case 1s sent after "cassation® adopts its ruling. Shculd trs
Court of Appeal itself decide in the same way as zhé ITirst

Court which wsas originally censured or nct conform in secme ciher
way to the ruling, the party may return before ihe Suprene

Court which pronounces then in glenary sessicn. The sertence

thus given is binding on the lower Court, but only as far ez

-

Procedure Civile, Presses Universitaires de France, o. 18% ez seo;]

It follows that French courts have no stricily binding ruiesz on
how they should proceed when interpreting = statuie. Case-
law on the subject is comparatively restricted, 2 fzct to bz
explained by the abovewquoted Principle, i.e., courts must nct
==t proceed by enunciating generelly applicable rules. {(arrets

de réglement)

Acadenic writings, however, have exergised = gicnificent
influence on the practice of Courts; the most important

theories will hereafter be sunmarized.

3. Summary of some Doctrines

The classical theory on interpretation of stztutes hzs beern

developed by the so-called "School of the Exegetistis" whose

Predominance lasted approxime tely during the lifespan cf
the first generation of lawyers born during and lzmediztely -)
after the Napoleonic regirme. o -

” » .
Geny in his grest work Methodes &f I.terpreuation £t Sgurces




[ ———

'8-

A

en Droit prive vositif, Librairie Gén&rale de Droit et de
Jurisprudence, Paris, Vol. I, page 68, has described as follows
the classical method (approximate and summarized translation):

"Under a codified civil legislation as ours, all juridical
solutions must be connected dlrectly or indirectly with the
written law,” .

"Application of elements of 2 decision derived from the text
can only be the result of a strict and principally
deductive method, supposing as the bases of the law itself
a limited number of abstract concepts, considered to be
mandatory a priori to the interpreter not less than to the
legislator himself™;

and further (p. 256) he goes on‘to'say:

"This concept is linked to the raztionalist illusion of
the XVIIIth Century with regard to the power of written
legislation, considered to be a2 divine work, self-
gufficient, a revelation perfect and complete of positive
law poured intc the mould of a system of mathematical
precision. Consequently it is interpreted with the

~ conviction that purely logical, so to speak mechanical

. procedures, can extract from it with certainty =all
solutions. required by juridicel lifc; so that one
should never hesitate to draw every consequence included .
in the legal formula, but at the same time in such 2
manner that, if the text refused its help, the
interpreter must take care not to substitute his own
solution; rather must he sacrifice to the cult of the
law the pre531ng demands of facts."

This theory attached greet importance to the travaux
préparatoires, which according to its protagoniste mekes it
possible to ascertain, in case 'of doubt, the true intention of
the legislatof. If the travsux préﬁaratoires do not clarify

sufficiently the problem involved, reference is made to legal

‘history and, finally,to academic writings. Recourse is zlso

nede to so-called "logical processes" such as argument

a fortiori (Gass. Civ., 23 Hay 1856, D.P. 1856.1.208), to
reagbning by analogy (Cassation, Ghémbres Réunies, 23 May 1845,
D.P. 1845. 1.225) or to argument a contrario (Cass. Civ.,

7 January 1852, D.P. 1852.1.75).
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9.

10.

11.

Furthermore, induction-and deduction are used: legal
solutions applying to different hypotheées wili.be studied,

d general principle will be established by induction end ﬁhis
principle will then be applied by deduction to the particular

case in question. (Colin & Capitant, Trait® dé_proit‘Civi;,

new edition by Julliot de la Morandiere, Vol. I, No. 398

et seq.)

The method is criticised by Gény onzseveral accounts, e.g.,:
it leaves little scope to science; it stagnates legislation;
it prevents zb initio'the'development of new ideas; 1t opens
the door to the widest subjectivism. "Under the pretext of
better respecting fhe law, cne perverté its essence' (op. cit.,
p. 66). To show %heklimits to be assigned to the effectiveness
of codified legislation, Gény refers to Portalis, one of the
aﬁ£hors'bf the Civil Code, who in his "Discours Preliminaire"
has =stated: _ |
"To foresee everything is an unattainable goal. Whatever
we do, positive law could never entirely replace the uscc$
natural reason in matters of life. The needs of society
are so varied, communications amongst men so active,

their interests so manifold, their relations so widespread,
that it is impossible for the lawgiver to provide for

everything."  (Penet, Recueil complet des Travaux
' preparatoireg g du Code Civil).

Gény's own theory, which exercised a profound influence on

the practice of French Courts (and that is the reason why we
quote him perhaps too extensively here), is summarized by him
approxinately as follows (op. cit., Vol. II. p. 221-223}.
"This guiding principle I can enunciate as follows:
Even in its positive form law appears to us as a body
of rules, flowing from the nature of things, and to be
drawn, by more or less free interpretation, from social
elements."
Law above all must remain a "living matter”. He wishes the
interpreter (the legislator, in civil matters, cannot regulate

all and sundry) to be free:

5%
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iz.

13.

ard "De la methode et de la technicue du droit sriveé positi?

"to investigate the nature of things under the conditions
of life, unless he is prevented from 4oing s¢ ....." e

by mandatory injunction of the law, which is fto-szy that ithe
Judge, within the limits of his mission, remzsins hig own
master and 1s free Yo teke his inspiration from

"the great source of justice and social usc;ulnehu,

which nourishes the organic life of the lz:

(Vol. I, p. 207).

The guthor therefore sustsins (Vol. II, pp. 22%~23C)
need for the interpreter to reduce to its Just proporticns

the interpretation of the texts and to be awesre ¢ tne vesI

field of "free scientific investigation" remainirg to hirc.

IEven nowedays, Gény5s theories exercise a powerful influence
on edministrative tribunzls, aézinistrative law being to 2
great extent judge-mede law. It would be going tos far in
the framework of this study to go into details. Gény's

actualness may however be gathered from: "Essai sur les

methodes jurictionnelles du Conseil d'Etet by R. Lztournseris

-
2 celles du droit administretif" by Bernard Gfny (the scn of

the author) in Conseil d'Etet. Livre Jubilaire, Paris, Recueil

Sirey.
Planiol & Ripert (Traitt ElEmentaire de Droit civil, 6th
edition, Vol. I, Paris, 1911) go even A ther then Geény. For

them, law cannot be conceived in its fullness inderendently
from case~law (jurisprudence) which ccrresponds in fact

10 & cusiomery l&w of recent fornation, the dietz ¢f which

have tecome mandatory rules. Case law is the only cne

~according to these authers, the decisions of which sre



in fact enforcesble and therefore of the utmost imﬁortance
for the parties. These eminent scholars think that in *h
exercise of his office, the judge may well refer to decisions
formerly rendered in similar cases.
"The judicizry” they state, "is never bound by itz
former case-law, but, in fact, it frequently conforns

te it and the constancy of its decisions represents "
for the parties the eguivalent of mandatory legisiation. t)

(op. cit. p. 6 in fine).
Case law, for these authors, is an essentislly fluent
customary law, a precious stability being however derived
from the Judicizry's strong tendency to creste a traditicn

‘and from the control entrusted to the Cour de Cassation,

which maintains on the whole uniformity of interpretaticn.
(Qompare on this point: A. Colin & H. Capitant, QCours

Elementaire de Droit civil, pp. 35-40, Peris, Bditions Dalicz).

C. Influence cf this school of thought on judiciszl decisions

; .

15.

-

The school of thought represented by Geny, Planicl and
Ripert as well as others has exerciscd significant

influence on the practice of the Courts. Under their im;acz
jurisprudence between the end of the XIXth and the first
decades of the XXth centuries hes produced a more precise
statement of the law; it has completed, ahd, it mey be szig,

modified, in sorxe cases even, creatsd it.

A few examples will illustrate these resulis:
(i) The Civil Code is silent concerning the consequences
of a breach of promise. The Courts, teking as =he hasis
of their argument article 1382 of the Civil Code, whic’ },
prescribes that the author of a tort must repair ihe o
prejudice cauéed, have derived the right of the victinm

of the treach to be indemnified, provided the

prejudice is the direct consequence of
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(i1)

(iii)

the fault (faute) commiited by the author of the breach.
(Cass. Reg. 12 November 1901, D.P. 1902.146; Cass. Civ.,

2 lMareh 1926, D,H., 1926.286; Cass. Civ., 3 July 1944,
D. 1945. 2.671 and so on). Breagh of promise aggravated
by seduction is considered by the Courts é civil offence

entitling the victim to pecuniary compensation for the

damage suffered., The Courts had at fifst reasoned on

the Ttasis of article 1142, which obliges the contracting _
party who fails to carry out his obligation to.pay -
damages to the other party. This theory was abandoned;

a marriage engagement not being a "contract".

The Qourts have restricted by ihterpretation the cases of
nullity of a marriage. Article 180 of the Civil Code,
accords the right to the partner led into‘error as to

the person whém he has married to ask for annulment.

The Chambres Runies of the Cour de Cassation in an

already old decision (24 April 1862, D.P. 1862.1.153)
have declared: "Error concerning the perzon, susceptible
to cause annulment of the marriage, is understood to be
only error as to the physical or civil idéntity of the
marriage-partner, but not errér relating to hisiqualities.“
Conseguently "the husband cannot argue (when asking for
did not know of
annulment) that hel}gaaacd the former marriage and
subseguent divorce of his wife" (Court of Appeal‘of
Bordeaux, 21 December 1954, D.1955.242. -Compafe also
Paris, 12 June 1957, D.1957.571.)
The Courts also have widened the concept of putative
marriage as compared to the text of article 201 of the
Civil Code by giving for instance'the benefit derived

from it to children issued from a bigamous union (Cass.

Civ., 5 January 1910, D.P. 1911.1338).
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(iv) They have rendered less stringent the incapacity of o
the. married woman, by affirming that the husband gives
"~ a "tacit mandate” to his wife for household expenditures

(Cass. Req. 1905, D.P. 1906,.1,14.) Theif jurisprudence

in this domain has baken account of the evolution of
customs in the whole field of a married woman's rights -
and has contributed to modern 1egis1ati0n establishing 1)
almost complete equality of the wife with the husband.

(v} In matters of divorce they have given a large inter-

i ' pretation to article 232 of the Civil Code which
enumerates “"injure grave" as a divorce cause, so that
nowadays divorce can. in fact be obtained by mutual
consent. | _

(vi) Absolute Qropgrty rights, as stated in article 5LL
Civil Code (property is the right to benefit and to

dispose of things in the most sbsolute menner, provided
one does not make use of it in a way prohibited by lavs
and regulations), have been limited by case law which
has introduced the concept of "abuse of rights". (Cass.
Civ., L4 Decepber 1935, D.H. 1936.70; notes on this
subject matter, Ripert D.P. 1907.1.385.) '

(vii) In matters of life insurance for instance, the courts
have recognised the validity of such insurance contracts
for the benefit of third persons by a wide interpretation
of article 1121 of the Civil Code which allows
stipulation for ‘the benefit of a third person "if such

m— | is the condition of a stipulation one makes for oneself

or of a donatibn one makes to another";A From this ) ')‘

"paragraph the Courts have drawn the conclusicn thaﬁ

- "there exists a stipulation for the benefit of a third party

e ; in = life or damages ingurance
which the insured has taken out for the

Yo
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profit of his family, or of a third party or for the
benefit of whom it may concern," (Caéé; Civ., D.P.1889.
2.153) and'that the beneficiary has by subh stipulation
acquired a right, which does not at any moment belong to
the stipulant (Cass. Civ.,.16 January, 6; 8 and 22
February 1888, D.P. 2488.1.77 and 193).
(viii) Starting from the provision of the first paragraph ‘
article 1384 which states: "One is responsible not only
- for the prejudice caused by oneself, but also for the
damage caused by those for whom one is responsible or by
things under one's guardianship," the Courts have
established the very elaborate theory of torts, which may
be best resumed by quoting Cass., Chambres Réunies,
13 February 1930, D.P. 1930.1.57, which declares: "The
presumption of responsibility established by the first
inanimate thing, which has caused damage, can only be
refuted by bProving the existence of circumstances out of
one's control, or of an act of God or oann exfraneous
cause not imputable to the guardian; it is not sufficient
for the guardian to prove thét he has committed no fault
or that the cause of the damage has remained unknown."
16. Thus by reversing the burden of proof (vhich, as the law was
originally drafted, should have remained on the victim) the
Courts have been szble to také into account, without changing the
law, modern development of communications and modern industry.
It might be added that the Judicial rules developed on ithe basis
| of article 1121 quoted above have been incorporated in the law of
13 July 1930 on Insurance Contracts which has now become

article 1983 of the Civil Code.
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i7.

18.

19.

20.

Judicial theorieg_on responsibility for torts have also

paved the way to the Workmen's Compensation Act of

9 April 1898,

We may stop here the analysis of various academic theories
and of their practical consequences. One might however

consult: Ripert & Boulanger, Traitf de Droit Civil d'apres

le Traité de Planiol, Paris, 1956; Beudent, Cours de

Droit civii, 2nd ed., 1934, Vol. I; Aubry et Rau, Droit civil

francais, 7th ed., by E. Esmein and A. Ponsard, 1964 ;
Baudry-Lacanterie-Houcques Fourcade, Traitée th€orique et

kratigue de Droit civil, 2na ed., 1912 and the general

reperfories of Dalloz and Juris-Classeurs Civils.

D, General Principles governing modern Interpretation

The foregoing 1ength& exposd enables us to reply more

succinctly +to the specific questions asked.

Nowadays Frenck Courts distinguish three main hypotheses
: o
as regards interpretation of the law. 1 The text is clear
o] o]

and unambiguous; 2 ‘it is obscure or ambiguous; 3 it is

ingsufficient or silent.

If the text is clear and unambiguous, no consultation of

. or rather reference to iravaux préparatoires is, in

principle admitted.
"Although ,

./ in principle, reference may be made to the travaux
preparatoires if and when a statute is in need of
iﬁferpre%a%ion, the judge must abstain from this
reference, when the meaning of the law as drafted is
neither obscure nor ambiguous snd consequentiy must be

held for certain."” (Cass. Civ., 22 November 1932,
D.H. 1932.2). . '

This confirms a long standing and still valid principle.

b7
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This theory has been suppcrted by Prof. Henry Capitant in
an article published under the title "L'interpritszticr de

la loi d'aprés les travaux préparatoires" (D.H._19355

Chr. 77). According to the learned scholar, reference o

. o* N N . . = -
travaux preparstoires or preliminary repcris has produced

very poor results. He stroﬁgly prefers tne British

doctrine of strict texiuazl interpretation and wouvld =llow

recourse o travauxmgréharatoires only when it is possitls
to find there somé indicaiion concerning hypotheses not
expressly provided for by the statute. Othervise the
interpreter has strictly to‘abide by the text which he
cannot amend under the pretext that the law does nct a

conform to the expogé des motifs or other parts of the

travaux préparatoires. . .

In a recent cage, however, (Tribunzl des Conflits
] ke | s

22 November 1965, D.1565,135), the Commissaire du
=

) | .- .
Gouvernement expressly referred to the travaux tiEserzioires

of the relevant statute, aithough, accoréing to his stateménts,

the text is clear - enrnd its apparent meaning differernt from ihe

one resulting from these travsux préparstcires (page 198 op. cit.,

last para.). The Court fcllowed the opinion ¢f the Commissaire

du __Gouvernement perhaps because he appezrs to hevs belonged to

the drafting committee and is therefore supposed to know "tihe
will of the legislater”. (The Tribunzl des Conflits is the

highest Court of France. It is composed of nrerbers of the gour

/ — —
de Cassation and of the Censeil d'Etat. It desls exclusively
with confliets of jurisdiction between zdministretive snd
ordinary courts. If no majority is found, the Kinister of

Justice, who theoretically presides, has & casting vete.)

(1

The Commissaire du Gouvernement does not in spite of his

title represent the viewpoint of the government. Ee is
an officer of the Court who exoresses an entirely
independent opinion upon the cuesticn for decisicn.
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23.

25.

26.

27.

Hay thé Court correct drafting errors of a statute?

Case law is hesitant on the subject. Some deciéigﬁs_sfafe
that the Jjudge must accept the text as it stands£ (Cass.
Crim., 11 iiarch 1831, Sirey 1831.1.147). In oiher ceses it
has been said thet in the sbsence of parliiamentary
discussions on the specific point of law, it would be
impossible to say whether a drafting error heé been
committed, or whether the corfection would he adding

to the law a provision it failed to contesin. (Cass. Civ.,

20 October 1891, Sirey 18%1.1.505).

In certain other decisions the Courts hage'stated the -
accerding to their ﬁpinion - correct meaning of the law,
such as the 1egiélator intended it to be, especizily when
the text confained provisions obviously in contradiction
with the Act as a whole. (Cass. Ree¢., 11 ¥ay 1897, D.2.
1897,1.367; Cass. Crim., 14 December 1832, Sirey 1833.
1.510; Cass. Crim., 7 July 1854, D.P. 1855.1.266; Cass.
Reg., 25 November 1865, D.P. 1866.1.100).

Other opinions distinguish between penal statutes,
prohibitive provisions, zcts estabtlishing lapse of rights,
laws concerning the jurisdiction of various ccurts,

retroactive laws, fiscal laws.

Penzl and fiscal statutes as well as in general
prohibitive provisions have to be strictly interpreted.

The Judge must neither 24¢ nor detract to or from them.

If the law is obscure or smbiguous, the judge will

attempt to find out the "true will of the legislator®.

bb



- (Cass., 11 Hay 1897, D.?. 1897.1.367, already custed ebove) .

The judge will at firsti proceed by "grammatical.iﬁgerﬁfét;
tion", that is, he will have recourse tc the usage of '
the langusge and its syntax. Regard should however
mainly be had to the technical significance of the terrs
used by the statute. If the result should not be

’ satisfactory, the judges wroceeds by "logical interpretation’,
i.e., he ﬁill compare the text to others dealing with the
same subject matier; 1ihe more recent text will supercede
the older one; the judge may also refer to the Durscse
pursued by the statute. The statute mentioned in the
preamble of the cbscure draft may be uséd to explain. but
not to restrict ité méaning.-'The title given to the
statute is without authority at all for the purpocse of its
interpretation. An ancient stztute may help to explzin
g mere recent one or vice versa. An old established
usage clopting & poriticulsr spplication of the statu:e
may also be consulted; but a regulation promulgsted by the
Executive may not be relied upon for interpretation of .a
statute and is in no wey binding on the Judiciary. (Cass.
78q., 23 May 1843). Sce however the new borderline drawn
between the law 2nd executive orders, vaesily extending the
legislative and interpretziive power of the Government, by
application of articles 34 and 37 of the 1658 Constitution.

It would go toc far to discuss this matter here. The

case~law of the Conseil Constitutionnel and the numerous

comments on its awards by Professor L%cn Famon, generallyr
’ published in Dalloz, mey be usefully consulted on this
S

matter.

7. In.case of silence”of_the law, the judge by virtue of zrticle 4

of the Civil Codc, must nevertheless give judgment.
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29,

30.

in penal cases he musit zbsclve by virtue of ithe odrinciple

"nulla poena sine leme.” Otherwise he may decide by

analogy.. He mey bty exiending then, apply the zrinciples
stated in the Statute =21though they do nct epply directly -
but only virtually to the point a2t isswe. Thus the Cour

de Cessation (Cass. Civ., 9 June 1856, D.P. .1856.1.233)

Z

has decided that "genersl rules contzined in 2 law will -

=%

also apply to specific metier, when thare Is parity cf

1

motive and provided that the specific law doss not contain
any express derogation of the genersl rule cr is not

irreconcilable with that general rule."

The judge may itherefore nroceed by anclogy, unless the
statute in question contains exceptionel provisions which

lso reason

o

always must be sitrictly interpreted; he may

g_contrario, a reasoning admitted conly if Ty siarting from

the exception, it leads back tc the generzl ruls, and

s8C OInl.

As 2lreezdy staltea these rethods are forbidden as far as

penal statutes are concerned. The Ccur ée Cessation

(Cass. Crim., 22 December 1898, D.P. 1895.1.48%) has sfated
that the judge camnot generszlize the terms ¢f the lavw by
interpretation of a penal provisiﬁn the special charactier
of which results from its drafting; in no case may he
substitute himself for the legisleter; but in znother
decision already guoted (Cess. Req., 11 ¥ay 1897, D.F.

1897.1.367) the Supreme Ccurt added that the judge may

e

ascertain the purpose of the law and give it the meaning
it was intendec to have., The judge mey &lso (Cass. Crim.,
8 M¥arch 1930, D.H. 1930.253) rectify by intervretation a

drafting error lending to a2 penal statute = meaning

¥



31.

32.

obviously different freom the cone it was intended ic have.

E. iHaterizl svaeilable to the Courts

P
ot
Fy
b
in

The preceding paragrephs have, I think, largely ansvere

cuestion, In practice the Prench Judge wiil not =zeks use, I

he cen possibly avoid it, of materizl extreznecus tc thz statuts
itself, especizally nct to the trevaux zrébaratcires, Wwinieh =11

100 often ars nisleading. French judges, 1like iheir Zritish
collesgues, ore inclined to feel that statenen
or several members of Pariizment or even cf ihe Execuitive Go
not necessarily embcdy the intention of the legisliater &s a

whole. Even the report of the Cemite des Toig of Periizmens

S e

is in no way buinding or decisive, although, cuite cbviously, it
may be consulied and even quoted in support of the findinrs of

u - o« r ) - -
the Court or by the Ministere Public(representing ths public

(¢
O

interest) to sustain the opinion he desires %he urt to express.
But generally such references are seldom made zns ¢ oot
ordinarily too much weight. In my own experience, I

carry/
remember only swo or three cases where I Tound it necessary and

useful to consult the iravaux préraratoires.

I am also prepared tc s2y that in France as in Englend OCcouris
when the drafting is clezr, feel that they must give effect

to the words, cven if such strict ruling may lead socxmetimes tce
untoward results. WYhen however specific sociszl or econcoic
developments prevail, and under exceptional circunstences, they
have been led ¢ disregard by interpretation specific words
writiten into the staﬁute, thus adapiing the law to conditions the

legislator could not possibly foretgll. They follow *then the
: /teachings

of the "Historical School" (Savigny and others) szccording to
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33.

4.

which the law, once it has been tublished, detaches
itself from its originators and their intenticns ito take
its own course according to the evelution of the socisl

context.

Lawyers arguing on the interpretetion of the staiute in
defence of their clients’ interests, may apoeal tec any j)

material they deem fit: oczse law, travaux_gpénaratcires,

a2eademic writings, opinions of eminent Jjurists and so on.
French civil procedure is "accusatory’; it lcaves the partizs
free to establish their rights and to prove them as they deen
appropriate, the judge acting as a king of umpire. He is free
however to adopt the iegal grounds wh;éh he thirnks will sustain
his decision and finally the Cour de Cesssticn will, by
gseversl awards.in similar cases, establish the interpretaticen

that must prevail,

A veriteble dizlogue is constantly engaged betvween thé
Courts and academic writers. The lzticr comment in
professional pericdicalslon significant decisions, try |
to establish the doctrine followed by the Courits, to
find out whether or not their_former case law is zbout to

be abandoned and so on. On the other hand,; the Courts,

especially the Cour de Cassaticn, pay greazit attenticn to these
acadenic writings; and it happens guite frecuently that the_
rapporteur of the Court refers to these writings and even

quotes them either to accept the learned suthor's reasons or

to refute them. The lower Courts do not always follow blindly
the rulings of the Cour de Caésation. Guite often ' :}
they resist and try to gain acceptance for their owm

interpretation of the. law. -Recently, in the
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35.

matier of torts the Chambres Réunies, after a long
struggle during which the lower Courts opposed constantly
their interpretation to thaﬁ of the Supreme Court,

have finzlly édopted the views preveiling in the majority
of the lower Courts. It seemed to me important to
underline this, in order to show that in France Jjudges are
quite free to admit for the interpretation of a statute

material extraneous to the latter,

E. Conclusion

In conclusion, I may say that French judges act and
react very similarly to their British colleagues in

similar situations, with the proviso, however, that

‘precedents have much less authority than they appear to

have in England. But even in our country "judge-mzde

law" is not unlmown. Our methods, rainly because of the

existence of the Cour de Cagsation with its regulatory

power and of 2 vast body of codified law,‘are different;

. the end result is the same: a reasonable adaptation c¢f

the law to the ever changing nceds of a society in constant
movement. Thus in this domain too, the similarity of
philosophy and methed of thinking of our two nations is

apperent.
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APPENDIX B.1l (GERMANY)

(Translated excerpt from a note

by Professor G, Leibholz of the
Federal Constitutional Court)

As regards the interpretation of statutes in'Item XVII of
the Law Commission's First Programme, I mey most usefully refer *
the principles that the court to which T belong has developed fer’
the interpretation of laws in general, in view of the fze¢t that
these principles have prevailed in German decisions as a whole.
These decisicns lay down the following points: |

What is decisive for the interpretation of a legislative
provision is the "objectivised" will of fhe legislator, as obtailned -
from the text of the legislative provision and from the contextual
meaning in which it-is -placed (see Collection of Decisions of the
Federal Constitutional Court 1.312; 8, 307; 10,244; 11,130 et sea.
This aim of iﬁterpretation is served by textual (grammeatical)
interpretation, by contextual (systematic) interpretation, by _
interpretation directed to the purpose of the legislation (teleologic
and by interpretation by reference to the legislative material and
to the historical origin of the law (historical).

In order +to ascertain the objecfive will of the iegislator
all these methods of interpretation are permissible. They do not
exclude but supplement one another (Colleection of Decisions 11,130).

The subjective conception held by the organs involved in the
legislative process or by their individual members as to the mesning
of a provision has significance for its interpretation only in so far
as it confirms an interpretation reached ey the already stated
principles or in so far as it removes doubts which by reference ;Jb
to these principles cannot be removed. (Collection of Decisicns 1,
127, 312; 8, 307; 10,244; 11,130 et seq.) The legislative

material can only be employed in so far &s it permits

(1) PFor more detailed treatment, particularly concerning the
interpretation of constitutional statutes, see Publication 20
of the Association of German Teachers of Constituticnal Law, witl
a comprehensive bibliography in n.4 at p. S4. '
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a conclusion to be roached as to the ~bject or content of the

law. It must always be aswcssed vwith a cortain roserve and
generally used oniy by way of support. In particulcr its use

must not rosult in the conceptions of ihe lzwgiving orgens being
treated as cquivalent to the objective content of the law, In

any cevent the will of the lezislator ean only be token into cccount
in the interpreiztion of the law in so far as it ﬁas rececived an
adeguately clelr cxpression in the law itself (Collceticn of
Deecisions 11,130, 13,233),

As understood by the Federal Constitutional Court, a law
cannot be declared void, when it is possible to intermret it in
accordance with the constitution; it is not only a question of
there béing a presumption that a law is consistent with the
constitution but that thé principle which firlds cxpression in that
presumption also requires an interpretation favouring the cousti-
tutionality of law in ccses of doubt (Collection of Decisions 2.382).
So far as the jurposc ang the text of the law de not stand in the
way, the courts must give prcference to that interpreotation which
is in accord with thc "Basic Law" (Collection of Decisions 2.41).

If there are two éifferent possible meonings sihich moy be
given to a rule, then the one is to be nreferred which is more in
accord with a velue judgnent of the constitution. (Collection of
Deeisions 8,221). The same prineiple also applics if, by mecns of
an interprctation in conformity with the constitution, only such
maxipum part of the will of the legislator will be praserved as,
according to the constitufion, can be preserved. {Collaetion of
Decisions ¢,200).

Interpretation in conformity -7ith the coastitution, heowever,
finds its limits, when the text and meaning of a law is unequiveeal.
(Collection of Deeisions 2,35G). Every interprotation in conformity
with the constitution finds its limits ot the peint at which thd
text and ciearly recognizable will of the 1lizislator would come intc
conflict (Colicction of Decisions 18,111). If zn interpretction.
in accordancs with the constitution would rosult in the substitu~
tion of the legislative pro%ision by another provision with a

-4 o T 2 1 = +
different contoxt, this would step over the boundaries of logzlity
4
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ané involve a law-making process which belongs only to the
legislator {Collection of Decisions 2,406). In any event such
an interpretaticn must in no circumstances fail to give effect to
or falsify the zim of the legislator. In seeking to reach an
interpretation in accordéhce with the constitution a text which
is clear must not be given in effect the opposite meaning.
(Collection of Decisions 8,34; 9,200).

I have given the decisive proposition laid down by the Pecderzali
Constitutional Court with references to the cases, because they

govern today the entire case law and broadly speaking are accepied

by legal writers.
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APFENDIX B.2 (GERMANY)

\Iranslatbd cxecrpt from observations
5y Professor Xarl Lorenz of the
University of ikmich.)

S i I ek Mmoo b w m o= .

There are in Germany no statutory rules about th@
interpretation of statutes and also no provision of the type
of Article 1 of the Swisg Civil Code which tells the Jud B2
he has to dc when the statute gives no answer regarding a gussilc
of law to be decided by him. Tho envitlement of the judge o
interpret the statutes and to fill in "saps" in the stotutes an
thereby to develop the law is recognised by customary law znd is
never doubted. It is also the assumpfion af the st.tutes észaling
with procedur: for examplé Article 137 of the Corman Statute
governing the Constitution of the Courts, which concerms the _
jurisdiction of the so-called "Groat Senite" of the Supreme Couxt.
This r.ads as follows:- _ ]

"a Senate'which considers a question before it to de of

fundamun tal importance can refer the decision to the 'Griay

Scnate'; when in its opinien the developmcnt of the law cr

the assurance of consistent legal decisions so deman&s.“

The principles aécording to which the courts aet in the
interpretation of the statutes have for a long time been develou.cd
in Germany froam the seientific study of law. TUp to the present
time the theory of imterpretation of Savigny hes bhe.n of grest
influence. Savigny's'theo:y is contained in the first volumc ox
his work System of ibdern Roman Low 1340. Savigny distinguishes
four clements in juristic interprotation: the gramtntical, logizal,
historical and the systematic. To explain this I must emphasizs
that the iatcrprotation theory of Savigny rclates to the inter-

prétation of th: legal works of the Byrzantine Emperor Justiaion.
A As'we here have to deal with
texts whieh, coming from the writings of the classicol Roman
Jurists, were put together and drawn up almost 1300 years az2 aad
Roreover in a foreign language, namely L:: 'tin, it 1s casy to

vnderstand why in their 1ﬁterprgtnticn the linguistic‘(the
-75- .



modern lows. In this of course the linguistic (grammatical)

grammatical) and historical elements wera of particular
importance. The texts must first be examined from the point
of view of their linguistic meaning and then with a view fo

discovering what factual circumst.nees and what legal conceptio]

}

lay in origin behind them. Yhen Savigny further drew attontion

to the logical and systematic clements in interprotation, tais

rogted on his assumption that the texts to be incorporated wer

logically free from contradictions and that the Byzantine
legislator in bringing them together was concorned to provide
which could be welded tuzether as far as possible in a gapless
systei, The continental codifications alrcody existing in the
time of Savigny. such as the Austrian Generul Civil Code, Pruss'ﬁ
General Code and the Code Civil, had similar intentions., In thi
further coursce of the 19th century contemporary German legal
scicnce jwhich was bused on the historical school founded by
Savigny  regarded, ap.rt from the philosorhical-historical
elucidation of the texts, the systematization of the legal
matorigl which they contain as its primory task.

The thecry of interpretation developed by Savigny for
understanding the Roman legal sources was after 1900 carried

over in the intorpretation of thoe German Civil Code and other

element took a less propinent place as modarn laws in this
vegard cause fow difficultics.  Under the "historical" element
one understands nowcdays regard to the historical origin of

statutes and of the conceptions of the people involved in the

preparation of the laws and in their passing such as memboers off
D , :

.. preparatory commaissions, those who draft the laws and membdf
of the Parliamentary bodies. Furthermorc the logical and
gystematic clementsplay awn important role in intorpretation.
A further element ncglceted by Savigny,nemely the teleologicaLf
comes into play. Under this conception originally was undoer- !
stood only regard to the purpose of the legislator as emergingf
in the law itself or in the proeparatory work for the law. Tod{ﬁ

however, the concept is understood in a wider sense. The
-76-
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teleological interpretaticn is dirseted both th the purpose of

the historical legislator au:d o the gencral purposes of the

legal order, such as justice, certainty of the law, freedom of the
person and protection of confidence in legal r.lations. It is also
directcd to tﬁe underlying principles of a system of rules such
ags exists in the law of inhcritance; and again to the social tusk
or function of certain legal institutions, as well as finolly to
the scale of volues which ares contained in the Pundamental Rights
Section of the Bonn Basic Law. A doubtful expression will be
undsrstood in a scnsc which agrecs with these above-mentioned
purposes, principles and scales of wvalues. With regard to

agre:ment with the scales of valucs of the Basic(L?w we speak of
: ]

a "constitutioﬁally conforming interprstation. Contemporaxy
German legal scicnce,and cven more so the courts,strive less to
achieve logital cconsisteney and systematic ¢omp1htcness (as was
the case in the 19th. céntury) than to achieve a "f.ctual
appropriatencss” of decisions having regard both to the
conditions of life to bo regulated and to conformity with the
legal scales of value meulding the legal order as a whole. The
single statutory provision will not be considered in isolation
but in its relationship to other norms and the gencral legal
order of which it 1s a part. |

As will appcar from these short remerks, regord to the
earlier history of 2 statute, with a view to discovering the
conceptions and intcntions of the legislator in accord with the
ideas of German legol science and of the caurts,‘is only one of
the difforent methods which are used in the interprefation of
stotutes. The courts in Gormany are neither forbidden in the
intorpretation of a statute to draw supuort from its history
and the then opinion of the legislator in this rospect nor bound
on the other hand by the results of such an higtorical intorproe-—
tation. Thoe courts are "bound" to a much greater extent to the

text of the statute itself that is to say, eveory interpretation
(1) See BVerf@: 2, 265 .
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must remain within the framework of the text and be conszisient -

with the sense of the words in the text. here sever
of the text exist or where there azre gaps in the law,
German judge uses simultaneously the different methqu o)
pretation described, that is to say, the historical, tie Zogicsli-
systematic, and the teleological-value judging, and decides,
these methods lead to different results, generally wha: nz rerfzris
according to his legal conviciicn as Y"right", that is tc szy wha
he thinks to be right in the circumstances. A fixed order

in which the different methods of interpretztion are tc te srr’lisc

has not until now been established - although there have besrn pienty

(2)
of attempts to find surh an order. One czn say, however, Thst

with increasing lapse of time since the origin of & staivie ke

"historical" element in interpretation loses significance znd stiher

methods beccome more important. German legel decisicns have regerd
also, in the interpretztion 2nd still more in the filling sut and
development of a statute fto & profound change in conditicns ¢ |
Interpretation is also influenced by new iegel theories cor =z

changed use of langu=ge.

Concerning the question as to the significance to be give

in interpretation to the preliminary work on a statuie thsre srcse

O

-at the end of the last century a prolonged literary discuts
which appears in the present zge =2t last to have died dowrn.
Savigny and other representatives of 19th century legsl th=eory
as for example, Windscheid znd Bierling, regarded it zg The

task of interpretation to discover the "will of the legisistcT
by historical-philological methods znd to give effect to ithis

will so far as the text allows. The interpreter ought, suco

was the teaching of Savigny, to put himself in the positicn of

(1) On the probiem of gaps in the law cf. the most recent work Tty
Canaeris, Die Feststellung von Llicken im Gesetz, 196L.

(2) Cf. on this point my Mcthodenlehre der Rechtswinsenschzfi, 156

———.

P. 257 et. seg.; Engisch, Linfuhrung in das .uristiscre Jexnk

3rd Edition, 1964, p. 82 st seqg.

(3) Cf. Savigny op. cit., p. 213; Jindscheid, Lehrbuch des
Pandektenrachis 5T th Tdition, 1879, p. 20 €t 8e6.; Bieriing,
Juristische Prinzipienlehre, volume L, 1911, p. 230 et sec.
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.- legislator and to -epeat his thoughts. When this standpoint
is adopted the "hi3toricel" element preponderates in inter-
'pfetation. In accordance with this point of view -~ the so-called
subjective theory of interpretation - some of its representatives

gave predominant significance to the preliminary work. For

example, Bierling said:- "Knowledge of the history of the

/} origin of a statuis is the cutstanding means to determine what

—_— these who were called vpon to meke the law as s whole and particuler
(1) - -
words of the law". from the history of the origin of

the statute it appears that those who took part in the

legislation clearly associated a particular meaning\with &
particular expression fhen this meaning should prevail. As

”7-2 . against this those who belonged to the so-called objective school
of interprgtaﬁion, among others, Kohler, Wach, Bindiné and
Radbruch, drew attention to the fact that a statute once
Promalgated an&'frﬂed from its origihator develops its own
mcmcntum; that with & change in conditions of life, to which

it is directed, and in the whole legal order, of which it is é
part, it must with the progress of legel decisions and the

insights of legal gcience be =ecen in a new ospect; that gs law
having effecs loday it can.say mdre and.different things of

which i%s originatcr was not awarc and of which with the outlook

of his time he could not be aware. The finsl aim of interpretstion
should tﬁerefcré be not the discovery of. the will and the 6pinions
.of the histérical :egislator but the :ealisation of the prevailing
slgnificance of the siatute today. For those who take this view the.

—— prelimingry work ol the statute has natﬁrally a lesser value.

1) Loe. cit., -p. 175.

(2) Cf. Xohler, Grinhuts Zeitschrift, Volume 13, p. 1 eb. seq.;.
Wach, Handbuch des deuvschen Zivilprozessrechts, 1885,
Volume I, p. : -et seg.; Binding, Handbuch des Strafrechts, 1885,
Volume I, p., L50 et seq.; Radbruch, Rechtsphilosophie, 3rd

— Edition, 1932, p. 110 of seq. ’
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The "objective! theory of interpretation can be regarded es - .-’
1

-

the one which both in Germany and in Switzerland is the
dominatin: theory. Supporters of the “subjective' theory (2)

can be set against the objectivists in so far as the former-

would take into account not only the will of the original

législator but aiso what a present day legislator would supposedly
lay down if he had to regulate the same guestion. A compromise

view which the present writer supports(B) sees the statute both as E
a product'of the historical legislator, as an expression of his

will and also as the laying dovm of a rule which once made has to
Justify itself afresh with the progress of time and with the change
of time and with the change of ideas and so is for its part subject
to a change in meaﬁing. This intermediate view regards the
preliminary work, and the history of the origin of the statute, as

a significant aid in order to. understand the statute as an expression
of the will of its originator; it does not stop at this point but
requires that the present day significance of the statute, with thé_

help also of other methods, in particular the telecliogical, should -

be determined.

This view in the opinion of the Present writer best takes
account of the fact that courts immediatély after the promulgation

of the law tend first to guide‘themselves by reference to

(1) orf. for example, Germann, Probleme und Hetheden der
Rechtsfindung, 1965, p. é9 et sed. and p. /9 et _sedq.

(2) In addition to the reference in n.l, p.81 cf. in particular
Heck,Gesetzesausle und Interessenjurisprudenz, 1 '
p. 1 et seq., 23, 59 et se +s 250 et _seg.; Nawimsky, Allgemeine
Rechtsliehre, 2nd Ed., 1948, p. 126 et seq. who regards as -
decisive the hypothetical will of the pPresent day legislator
and in that way leaves far behind the subjective method o
interpretation; Enneccerus-Nipperdey, Allgemeiner Teil des 3
Blirgerlichen Rechts, 15th Ed., 1959, para. 54 1I, where, hoxr/%r,
Objective elements such as for example the "Value of Events!
are also given considerable weight, cf. loc. cit., para. 56 III.

-(3) Cf. op. cit. (n. (2), p. 78 above) p. 237 et seq.; Engisch,
{n.

op. cit, (2), p. 78 above) p. 91 et seq.

O



the preliminary work wherezas with an increasing lapse of time

other points of view such as the objective purpose of the law, — 7T

the intrinsic factual consistency of a norm with other norms &nd

'with the fundamental principles of value of the whole legal order

become more significani, with the result that other methods of

interpretation gradually suppress the "histofical“ method.

The German courts have never declared their allegiance tc

either of these theorics of interpretation, but have in faci used

all methods of interpretation and in doing sc not infrequently
- 1

taken account of change of meaning of the norm. They have

in many cases supported their interpretation by reference to the

history of the origin of the statute, in other cases on the oiher

(2)

hand they have relied on a different point of view. They have

kept for themselves a very wide freedom. But the furthermost

1imit of interpretation is predominantly regsrded as the pos?ible
3

meening to be extracted from the text of the statute itself.

What goes beyond this is not any longer "interpretation” tut

development of the law. I do not need here to go Into the

(&)

principles which the courts follow in the lzatter respect.

If after this short survey about the present pcsition I may

express my personal opinion it is that the Germzn legislétor

has been right not to lay dovmn codifying rules for interpretetion;

since having regard to the many points of view which can te isken-in

tiic interpretation of statuies, any attempt to fix the rules of

i;térpretation in & rigid form brings the danger that the courts

will consider themselves bound in a particular waysand they will

therefore be deprived of the necessary freedcn in developing the

law, in particular as far as adaptation of statutory rules ic a

change in conditions of life and to the rest of the legal order is

(1)
(2)
(3)

(4)

See my Methodenlghre, loc. cit., p. 261 ct seod.
See my Methodenlehre, loc, cit., p. 237 et seo.
Cf. Heck, loc. cit, (n. 2, 2.8C), P. 333 my LEcthodenlehre,

loc. cit., p. I3 et sea.; Engisch, loc. cit. cit Ifootnote 35 p.1u6

Cf. on this vpoint my Methodenlehre, D. 273 et _sed.

-R7 -
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concerned. If it were decided to remove the existing ben in

. -

Great Britain on the use of prelinminary weoerk of =z statute then in
ny opinion this could best ve brought about by a‘prcvisicn in
very broad lerms saying more or less that the courts are sutnorised
in the interpretstion of étatutes to use all aidés and methods which
further the understanding 6f the statutes. The nmore devailed
- carrying out (the concfetization) of such = provisicon weulrdi Then )
be left for the courts,

With regérd to the guéétion whether the resoval of such 2 ban'
on the use of preliminary werk would put lawyers especially iz
smaller towns at a disadvantage; as they might have difficulty in
obtaining access to this preliminary work, I may say that these
doubts do not arise in Germany. First instance courts to which
law&ers in small towns are admitted do not concern themselves in
general with difficult and doubtful guesticns of interpretation of.
statutes but-fdllow the interpretation which the statutes have béen
given in the legal decisions of the highest'coﬁrtsror in the cpinions
of the writers of the commentaries. The courts of higher insfance
and lawyers admitted thereto have on the other hand in genersi no
- difficulty in obtaining the preliminary work of stetutes whern they
come into question. The preliminary work of the German Civil Code is
published in five comprehensive volumes; these volumes carn e found
in e¢very large legal library and ecvery lawyer can get thexs fer
kimself. The preliminary work for other-laws, the 5i1ls, ¢fTicial
explanations, proposed amendments and decisions cf Parliarcentery
commissions are cohtained in the printed documenits of Farlizrment
' (formerly the Reichstag, today the Bundestag) or of the Periismenis of
the L¥nder, and these also are s;ailable'in large libraries. 4s } a
the misgiving is concerned that the layman cannct ﬁake much of tﬁis
preliminary WErk, this'is a metter which is being gone invo in détail
by Bicrling. Modern laws zre for the most‘part drewn up in legal

technical language and assumc much in mahy legal tcxts

- (1) Loc. cit. (Footnotec L), p. 264 et seg.
g
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which the layman in general cannot Wdern e In any event,

wWhatever aids for the interpretation of luws are brought into’

play, the layman in general cannot complutely understand the laws
without legal advice. In the interpretaticn of laws the previous
decisions of the courts Play a major role agart frdm acadenic

opinion. These decisions are just as difficult for the layman to

conzult as the preliminary work of statutes.



T | ATPIIDIE G.  (ovmomm) ‘Y

(Szcernt : f:cm chservcotions by

Fr. Kerl Sidenbdladh & Swedish apzeal Judis.)
As rezards the guestion, whether the use of 1c;1:;at;v— rigtor”

etc. &5 éids to Statutdry iﬁtﬂrtret4tion wiorTks -.¢li iz sracITise iR
:) Sﬁeden,'I have %Yo meite the Jengreld reservationsﬂt;at it iz oveny
difficuit for me to compare our systen with ohy othsr syguel. I
our country e nove since,dggs lpn; Pacl: in hisfterr wontsd ¢ L&ve
”at‘lcast the more 1mdortu u'le:al;rﬁlesAin codes or cthit sTitiy
Tform. e agve, howevrr, unuevstooa thht it is undesirctlis Lno
_mprdct;caaWe to try to res¢_htc in every deteil 2=d to Zive

]

for every camnlicg$ion 1m 1nao1c. -uhould ques ‘-*s o= tc such

"' . aTR

detulls or epmﬁllcgtlons unchr, aud shoula nci the statuve itself
give 2 clear aas"er to tne & "uesulons, we are zllioned uo g9 o the

: ;legislﬂtive ‘isto*? to tf" to flnu som Ain° to suide ST

 'for a lo“g t-me - I cgnaot &y ov 103 but it iz g ¢ussTion

: 'of 6ene“ tions -~ our Wegislhto*s “=ve worksd with kaoowledze thet

| iaryers‘rlll 1obx.fcr bu*.d;nc' in t?c'legislativc nistory cof the
3 s LI S - e gpmate oL . S .
y'%sthfute. The ﬁinlster of Jus.*c nheh ;resc iting & 511l So txze
_‘4_ }Tﬁzrilgméﬁt:*iéunxlous o aocc*t__n no* on’y that ke stat:;é
ﬁfQ'"_ytopoéed isqa‘;ébd onc but uﬂat ‘the comuents rresented in the
oty Mg B e g ¥ ,
Lfidégﬁrsersfyﬂevelovlnb fhe dr t cre correct cnd coincide with the
*{.5 - DAL TR S 3 B KA T

text, It h*npens that thy Yinister in his 311l scys ket & cerdain

z.,..‘: S50 By

.

. gommant is not accebtabl but that a certain sarsgreph witioud
%"}. ”-.'ﬁ.... ol .i-\_., - . .

i

_e;nchfané 2d in its wor iha shpoulé be consirued in zrotaer way.

"hr“'n-t_‘

narthb Parliament hlso serutinizes the comterts mede. IhTsuglcut
tne le 1slat1ve Drocedurc there is, as I sce it, & clger dessire to
make sure *hat the legislotive aisbory as a woole wiil 22
< relianle picture of what the statute is intended tc exvraas. aig

is the case even if in prineiple our courts, or o

&

(1) Por wmorc detailed treciment see the art*c_e: vy T lg;'-u_ﬂ;ux,,
Thernstedt and otﬁmhol in Scandinevian ~tufies IB .ol Voli.

(1557), »p.157-198, Vol.2 (IS58), op.lo-1l7, VoL.4 (IZ<li,

u Pp.211-246, Vol. 10 (19566), Tr.l73-212 rcsncc.lveld.m. 4
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Supreme Court, is not bound by what has been said during ke

legislative procedure, only by the statute itsell,

understanding how we could manage without the right t¢ relser to
the legislative history as an aid to statutory intercreizvion.

n
Lo - - -
cO CUr oCcuris Enc

legislative history is as important as the cases

our lawyers in general. ‘Je have no experience of any c:iher systen,

However, there is much criticism of the fact hzTt cur legis-

lators now snd then have left important rules which shclild hzve

been incorporated in the text of the statute to te escerizined by
refgrence to the comments made on the.statute. In oy crimion tnis
ecriticism is Justified to a.great extent, but not slicgsiher. Euch
a course is sometiﬁés justifiaﬁle, for example when tre comments
merely complete the statute with illustrations of how It is to
apply in certain cases, if such é.completion is con is:eﬁt with

the spirit of the statute. I remember, however, fcr czacple, that

I raised strong objections on a certain occasicn ma&ny F2ars aZ0.

e had a case before the court, and I considereé the possibility

of applying to the case 2 certain‘rule in an Aci of 18ZT, ﬁhertext

of which indicated no exceptions. I ﬁas, however, reinsr unhsdoy

over the result of such an applicztion. TFortunstely I c;eckéd with
| t

the 1egislative‘history of the Act to find out thzi thz commi

)
3
k

that had worked out the draft had found it necessary ic zzite an

)

exception for just such 2 case; but it also szppearsd het this
exceptionrwas so reasonable as to be considered seglf-cvidsent and
not necessary to exﬁress in the text of the Act, & course to whicnh
there was no objection in the final legisletive nisteory of the Acu.
T still think that this was a little too bold of the lszislators.
In order to be quite ciéar I would like %o agdd, tnhzt I do not
recall having read or heard of any statement tc the effzct that we
should change our systea. Ye think that our system is z good ons
‘and an indispensable oné, but that éven & gocd system might bs-

abused,

&S~



C.

I understand thzt 1T has been said, with regard to trc
Enaii oand Scottish lzzcl systeoms, thet the admission of logpisla-
tivg history cte., might iead 1o greaicr uncertointy as o tho

sccpe of particulcr crectmonts. Such wmizgkt nerhups appewr sustificd

in cases which the legizlators wished to e uncleor, It =isnt
alag hgpven, I conccde, That thce lozislators might dr f: & svatute

n icprecise terms on Thg acawsption thiat it could be understocd

’..h

toxouzh study of its lezislative history. The rcason for this

1

sonerally is, I woull susvose, to arrive at a statuve Thet can
more easily stond the test of time wnd the changes of dcvelopment.
It might, hovever, also happen that the legislastors have other

rezsons for not being as clear as possidle, It can even bo imagined

-

thct the lezislators for lack of time have been forced to periornm

their work somevhel careiessly, tcoking into account thet those =k

[6)

ove to anply-the statute also have the possibility to lecck inte

islative hist r?, -In such c¢ases, hovever, as well &s when

=
€
7))
ot
[

(]

the statute in question is a first class picce of lczislation, the
fect that it is permiSsible to usc the leogislative history adis

O“Eldorualj to the c¢erfainty of what is intended. T takes it that
ever in the English systems a statute has been found unelo

L]

and has rocuired ¢ fow leading cases before the implicetions of the

statute have been cstabiished,. - "
It heppens freguerntiy in Sweden thoet partics in their lcozgzl

zunents before courts discuss the lezislative history of = statute,

E‘l
0|

just as they discusz casss th ot they consider important. COF

course, they sometimes male mistalkes as tc the relevance of ecrtain

3

rerts of ihc legislative history, just as thcy might be :istakcn
in thinking that it i= imgortamt to refeor to o certain casc. Hy

2,

impression is, however, thesc mistakes do not happen more often uita
regerd to logislative history than in resteet of eascs. In scneral,
I fird it intcresting to listen, when a party storts to illa tratcfr
& stetute by its history. - - :

Zvery wractising lazyoer in Swedcn has o set of the more commonﬁi

£h



voiumes of uhat we cull "comments® to stotutes, which in fzoi

means booiks containing evervthins cf importarce frono
O v g ] .t‘

. - a1
Glie lozizlica

‘;-1'

e history of one or more statutes. Sueh bcois a ¢ well ltnc.xn to
evorybody and not very oxpenzive or voluuinoﬁs. 4nd througzh the
Scrvice of public livrarics evéry lovyor mey easily vorrou such
bockzs a3 he will usc; only = few. tinvs purhads once - f?
cr tvice in his wiaole lifc. TherEarliamentary ACts ure alsc
cceessible o1l over the country. It hos in LY eXperionce 50aGT1lmcs
hepreoned that a narty &uring fhe prelivinary stazes of the casc

has cslicd for more time in order to get cn opportunity td Study
certain books or to do 30 more thbroughly, but I cannot remcmbor
thet cny of our "comments®™ has becﬁ mentionzd in such & connection.

I connot see why the sdmission of lezislativg history should be

M

burden on or disadvantagse fo any lewyer, cven in the smallest

Loma, On the contrary, I think it .owld be to the general

o

-aventoge,  However, in making this observation, I nust emphasico

3

F

b
17N

e

[an

&y knowledge of Tnglish and Scots lav is very limited.

€

[The zbove note is supplamgnted by the observations of iir. Ulf.
K. Yordenson of the Roycl Hinisiry of Justicce, Swoeden:
"I only want to strcss that as regords af least rcecent ecnactmorte

tae travaux prétarctoires are given the grectest attention by

.

courvs of &1l degrees. It is no cxeggeration to say thot $he usc
of such materizl as on eid to statutory intorpretation werks veny
well in practice in this country. I dé not sherc the fear tiaot
such a systom might lead to uncertzinty as to the scope of soirticum
lar cnagtments, A maluly tclcolozical iﬁterpretation besed on “h
legislative materiel has - as regards eivil lew -~ in our practiugi
proved to be the best way of supplemnenting tlic lexico,raphic-
grommatical wmethod., And ds'in our country the cssentizl parts of
the legislative material are publishod osel: yecr in o hondy scmi-
officicl publiecction the system his not invoelved any discdventages

%0 lawyers in small towns, -

87)



L strong argument in fzvour of admitting the

legislative history might be found in the need for

interpretation of the enactments based on internation

vreparatory documents. The use by Jjudges of such

I, . . B : s dl N - .
zaterial will secure uniformity in the epplicestion
J -

national agreement.”]
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ACTENDIX D.1  (DIONLARE

Zzcernt fron ohscrvotions by

The nmain thene of discussion appesrsd for o lsns porizd

1n the 19th coentury to be whother interpritsisn sik-uls be

objective or sudbjcctive, the forner giving cbssiute srodomin:

to the 1it.rol zeaning of the text, the isi-ir ende-vourin
determing the "will of the legislator“., Iot:r this distirc-

w2s found less rclevant and attontion wos CiverTed T2 tha w

E

A —em

ities 4o be gziven to difforent 2ids tc iat:crpretaiicn, thors

b

being genoral ogracmeat thot sbselute prioxrify oust b

the exoet linguistic ond logical interpretodisn -7F ths - <o--

only - as is too Ircquently the case - when the toxt oo

absoiutely clear would the secondary cids o imtersrotatisn ts

applicable. Thexrc is no rezl order of pi-ccdicnec waich can

Ziven to thes

0

secondary aids, but roughly spozkirg +hey eox

be listed 2s folliows:

1. The cnalogy from cstoblished interprototicn 27 similam =-

(somctimes deseribed as the eohorcnce of lczisliation);

2. The legislator's motives inthe w'dest scnse coiering 21l

(
]
[N
¥
4]
I
ol
[ ]

[

.
ol

officicl proparaticns be :ring on the Grofiing of the tox=.

In the eontext it zight be usefwl 2 dczerihe the =2

eourse of =orc important logislation: in Denmaoxic,

Then

& new departurc in legislaticn is eontomplziad i3
is usual tu sc¢t up 2 sclect cormitics of experts who cI2zinc

the subdjeet motter cng usually draft the proposzl lezisl

in eollaboraticn with the *ow Office 5f *he limigerr oF

Justice. The function of this latter body is largly ecox

ative and tcocehniceal.

R

e -

¢ report and tho tezxt ors scbmitwsd

to the zovernoent departmont concerncd, cxomined and ctizented

on vy the officials roncorned. In the csurss -F their ox-om-

inaticn the spinions of organisations »opresenting the
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interests dircetly affcected by the legislation will normally
be heard and cxanined. ‘Sometines outsidé.experts nay be
asked to give an cpinion. The conclusicn of this procedurc
is the final text to be submitied to Parliament.

Before the tabling of 2 »il13 the matter has %0 be
2prroved by the Cobinct. . The mectings of the Cabinct are
seerct and the roeord is curiously cnough considered tho
private property of the Prine Hinistor.

The text when presented to ;arliamont is accompanicad
by explanatory notes. The first reoding ih Parliagncnt wili
then be follewed by an cxanmination in the parllumuntury
committec and in tne course of this intercsted p;rtles will
have an opportunity to stote their opinions and receommen-
dations to the eomuittec. The comiitice will preseht a
report bcforc the sceoné rcoding, and particularly in the
eveat of amendn nts‘ﬁéing tabled the cxplanatory notes 4o
these amendonents will heve the saome stotus as the explanctory.
notcs to the original text.

Sciictines the bill is sent ba.k to comnittue‘hxwoen
the sceond and third roco dlng and th sane proccdurce will
then apply. |

A1l the wmotorial referrcd  to above - with thoe eicention

¢Z the Cabinmt ninuvtes which will not be available - may be used gs

[J

(a2

ids to interprcting the toxt.

The history of 1egislafion especially logislation which
has been cnended ot intorvals can Siuiiarly be argﬁc—dg and
further |

Donish law oporates with o coumon scnse concept which
can best be translated as the "nature of things".

A typiecl cxanmple wos quofcd by the grand 0id nan of
Danish jurisprudancc'ﬂ.s. Orsted in the early 19th coentury:
if a toxt could be interpreied in o way which would moke the
law inoperative and in a way which would zmalke it opurative,

nreferenee zust be .f-ziveal to the Tatter senan. PRut in +hisa
i



coacept "the naturc of things" lics 2 great deal mor: waich

escapes precise definiticn, but vhich involves lognl sra--
' x v

-

dition, the socizl ordcr, cte.

5. Also the opinions of writors on jurisprudence, partie— -
larly wiiversity profczsors, can be, and arc froguently

rgued 2s gids to interprotation. : )

o

n the fol_owing I shall only deal with the sccond point which -

§J

i

. : ‘ I

understand is of/infercst to the worﬁ of the Low Com ission.
‘ particular ) :

Arguments hased on the "™will of the legislator” do not
apnear to havc bcen ecozi -on practice in the courts up to the first .
Tbrld War, at luast inscfar as thlo can be asccrtqlned fron cases

reeorded. During the lagt tws anoratlons, however, it apnears
that this practice has boon growing, not least as a rosult of the
inchéSiﬁg volume of legislation of 2 copplicated technieal and
ecanomic nﬁturo. It is, therefore, logical to conclude that
attention is morc 1ikely to be given To the "notives™ of new
legislation rather than to the proliminarics of earlicr'lcgis-
letion vhere the historical background is more difficult to
evalusfe; | o
It would, however, be an oxaggoration to say that the courts

wiil consider thbnselves bound to follow an interprotation solcly

based on travaux prégaratgj;gg, On the other hand there is notking

which will bar the appl 2tion of such aids to 1ntprprut¢tlon in
the dlscrgtion of the Court.

An intoresting case was decided by the Eastorn Provineid
Court in 1929. The issuc was whether the recoeint for ﬁotor car ‘)
tax nust be physically present in the car itsalf. It was quite
clear from the procecdings in Prrlicnent that this had been the
legislators' intention. The court found that this was highly
unpracfical ond was not in faet obscrved and conscquently intcr-
protéd the rolevant provisisn to mean that the receipt should

follow the cor in the ecase of a change of ovmer. In this ease, o
' a9/



therefore, tho comlon sense arguscat wes found nmore

than an iaterpretetion based con fthe "will of $he l:;;
4 pood deal of modern legislation, poriiculoriy
cconoumic field, will delegatc powers to the zizister

without specific reatrieticns. sxs

H L0

an iey copowering the minister of IDE

——— i

for the parketing agricultural:

the opposition wishod to 1limit

respects. It was found teclnicllily inmpra

-
el
o wee b

1 the

-t e

to vhich

initations into the aet, Inst

<

stage nade a formel declaration

act in the specific dircetion

execcption. This statcoent wes ineluded

h]

parlianentary com=ittce and thoers is ao

clthough no indication of its cxistcnes

act, is an intesrel part of

A siniler linitation wos

-~
At

in conneetion with roncwal -of

-~
oki

the ninistor wnder ng act to T2

‘restrictions

a -

b =

without the consent of the stonés

riar
—.&‘:

It shoulé Bbe noted, howover, that thers

distinection between
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es:c:

definite hndrr'aklnbs of & guasi statutcry
naturc and statenonts of policy vwhich will invelve the ministir's
political respensidility rother thon have ccnercte Zegnl effcetd,
Generally speaxing the usc of 2ids b0 stotubcry iaterprototion
is in hormony with the principlés'cf the Dznish lzz2l syster. Zhs
adninistraticn of Jjusticc is not to any great sxtent bound ty

fornoliities. In zattoers of evidence c.g. the ccurts hove alzmcsd
unlinited diserctiocn in admitting or r.fusing to ho.r evidenes aad
the sane appli eslto the argunents of counscl. It is 1nccnc;ivcbicﬁ
that a Judge e.g. would cut short argun.nis bascd sﬁ the nistory

of a legislative act except in cases wvhere o Cofinite interpr.-
tation hod previcusly been cstoblished by unchslocngecbls pro-

rafiand
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In the proctice of law the availability of material doos
not apnear to have prosentsd any proiticn G.S. to provinci:l
lowycrs. It is true thet the moterial will not be on hand 5T
‘evcry stnil tewn, but if z zejor gucstisn of intcrprcf:ticn is

snvolved the normal practicc for such lawyers would be to ass

for an opinion from o looding lawyor in the c2pital cn tho Specif1‘>

point involvcd. In Copennagen the Trivaux préevarateires of 2ny 1

ccn be found im the parliamcntory librory vhere on the file of th
Aat conccerncd the contpletc moterial will hove been collected
insluéing all that has be-n said in the public scusions of T r-

liament on the natter.



AFPPERDIX D, .2 (DEIHARX)

(Excerpt from observations by

Ar. . N. Hadsen)

(Lezal Adviser to the iznister of Justice, Denmark)

e e L s

-1 may Tirst mention that in Denmarik we neve no riles Tor thse
_interpretation of statutes. in Tect, our vouris ere in = vers
§ .

‘unrestricted position as regaras interpretation

In the first plsce the so-called "explanatory statements" to
fhe Bills should be rmentioned in this respect. These zre genersl
statements ~ as to tLe beckground and the purpose of tﬁe Bill -
as well as comments upon the various articles of the Bili,

The sfatements are worked out in the Ministry which inTrcduces the

Bill in Farliament.

Secondly the speech rads by the Hinister in introducing the
3112 as well 85 the parlizmerniary debates in general zre a frecuently.
used source o informaticn. (The 3ills, the explanatory statements,
the introductory sreech as weil ca the debates are published in
"Polketingeis forhendlinger”), ‘

Finally use as “pavonx 2rins.atoires is often made of the

ey

reperts made by special commissions, appointed ad hoc by the
different Ministfies in erder tc study and make recornmendstions
regarding an area whsre new izgislation may be needed.

I mentioned this in order 4o give the background of the
circular on explanaiory stdiemenis o Bills (see below).

The circular hess been worked out in co~operation between ihne
:)ime Minister's office and the Ministry of Justice.

The aim of the circular is nct in any way to alter the rule
of free interpretation which cxis®s in Practice at pressnt, Neither-
is our primary aim to provige ﬁore exhaustive interpretastive

material for the aminte C?Lfg



-The purpose of the circular is prinerily to nect a desire
waich has beun expresscd in Parliament to obtain nore coirplats
inforpaticn as to the finoneial and adninstrative conscquenccs of
new statutes as well as to the backgréund mcferial of the Bill;
¢.g. statistical informoticn and statoments nmade by cther author-
ities or privatec organizations or cxperts during the ﬁrcperatisn f>-
“he Bill. In this connceticn I wish”to draw attontion to ss 2, 3
znd 5 of the éircular.

We did however at the sane time take the opportunity to give
2 nore general instruction as to the formulation of "explanctory
stotenents" o B1lle, As gener:.l guidance it is meationcd in s.1
That such ét:tements should serve the aim of nking the contonts of
the Bill more casily uadcrstandable for members of Parliament and
<the ?ublic as well as giving then infornatien regarding the
background and generzl séquancc of events concerning the Bill.
=t is further nentioned that due account should be taken =f the
fact thqt the statcments can be expedted t6 be a gﬁide to the
authoritics which arc going to adﬁinistcr the stotute, and %o

the courts.
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CIRCULL:: COF TAPTANICZY STLTSDHTS  LCCCIDAIY TG BITIS.

-

It is rccommended thas thc dirceticns 33% cut bulsw b
) followed in the prescrotion of wxplonotory stotenernis ccecnionie

ing Bills.

I_.l

(1) The »X‘lun tory sectocant acconztnying o Biil shoulil
be so drafted as to azmplify, for the coubars <f Fomifcnant
and the publie, the subject matier of zhe Bili and previde
an adcquate basis for cvalueting the rozsons undorliying the
Bill and its expeetcd effects.

(2) In the preperation of the cxplanctory statezent 2eccourt
should be taken of the fact that it is lirely t be o muide
to the cuthoritics whienr wiil adninisser ﬁhe.;cz ar oc-
operate in its administrotizn, and $5 tas courss.

2. (1) The cxplanatory siztomcnt shoulld conizin =n estizaie of
the finaneicl conrscguenscs of the 4ot 7 *the fiscal yoor in
which it will come inis foreo, 28 we
ing fiscal yezrs,

(2) 1In so for as possid
2lso contoin an estimtte of ony finoncizl conssquences of
the Bill to‘tha local zushorities.

3. (1) The explanatory siatcment should, azs far 2s possible,
contain an eostimate of the consequences of the Bill for

. Governnent administrotion, notobly whacstzer it =111 be

- necessary te establish new cdministrative beodiss or lzrgal;

extend cxisting cnes., In that eosc, 2n estimets should ra
-3 ]

given of the expected adéitisnal cxpenditure 2z odéniristration,

Anter 2Ha on perscnnel and mroniscs,
(2) In sofor os “'Sblblu, an ¢stincte should 2lso be givon

of the administrative conscoucnces of the Biil 5 lo

f‘.

? CQ authpritics ond other lceal cdministrative bodiss, Whex



.

such adninistrative chongss will involve expaniiturs to

the Exchccucr, thon, if th:o amount of suceh czuaniiture is

- & e T L T o - = G- L e
clready copable of boing cstimated, seporate informoticn

(=)

©= -~ should be-ziven harce

(3) If the Bill is sup»:.:i to restrict cr sxizni the

d,:_._,,_,. 3 | -~ Lcnen T e T am T, mtn mmad cpmyis 3 e S0 epd Temm T = )
CIICnGs nadce on wriie fnk Industry or rsrivate indiwviducis )
in conncetion with the ziministrotion 7 the Loxisiztisn
concerned, 2 detcilcd acccuat should be given inzrecf in ths

cxplonatory statement.
4. If during the reading ¢f 2 3ill laid befors Porliament an
enendment is moved by the Gevernment, infornatis; of Tz navtur:
referred to in scetions 2 énﬁ-s shzould be givez in conneetion
thercewith.
5. (1) If, as a basis for th: Bill, investigoticns have becn
nade, inter 2lia exominzaticin of aduinistroiive sractice
statistical ana,ysosscc;n::ic_caiculzti:ns, cte

relevant iz evaluating the rooscns wnderlying the Bill ona

its effecects, an account skhould be given of th: invistigaii-sns

in the explanztery statezoat or in an caneX tpepeto
(2) The explanztory siatimant should indiects sie suthor-
ities, orgonisaticns, stc., whiech hav. subsitted cpinions

in the prenaraticn of ths Let.  Whore such criniszns arg of

-

particular importance fir oviluating tho Bill, they shoull
nornally ve includcd as zn cnnex to the 3ill, Iz ezse the
Bill is based on 2 roport submitted by o ecmmiitiee or a
eorinission, the repsrt shizuld be cormunicoted 4o Przlinmani

in a nunber of 250 copics nct later than the date of intra- ;}
duction of the Bill.

6. 48 rcgards informotisn in the explanntory stotzzent on trs

=
[4+]

subjeet mottor of lezal provisisuzs in foree, cie., iztsr al

————

on their inclusion as annexes t: the Bill, and as rosords the

0

technical drafting of the oxplanstory stotensni, the guidane

glven in the anncx to this Cirasulor should he £-11awad.



T This Clrculqr Shull apply to Bills laid bbforc lelﬁuhnt

subscquent to 1st. J.n&hra 1s67.

The Prime iinistert's Office, 16th. Scptembor, 1966,

J.0. Lrag,
‘Ruth DBruun-Pederscn,

7%



GUIDANCE BILLTING M0 Tor TIABJRLTICH OF ZIEn .l Tony

b L4 I on harrn e 43 M alafaSka s R ol Lt et e ]
u.L_;.f._;;:-_"a;u_LS mawdoc T ¥ 35 Lot LD
Parpctlorteigirrevg e, z

1. SI3ITS accompany i i
Ling 2an saet in i
tThat acs., Inme - o “}
t&, notwover, it = nolicie To .
et o7 aove beoxm passci subsgguent to
pade T, ong such fornsr cngnding Acts
relevant to the oriluatizn g 2ill.
(2} In rospect of the crigingl tet eni of oil feroer
amending Jjete thet ors porticularly rilevan: to the ovol-
uation of the Bill, refcrsnces shoulé normally be mede o the
relevant columns of the Reooords of Porliaoceriary Proccedings
relating fo the discussisn of these Lcts by Z.rliiazent.
The reforcnecs should ineiude the debates of Dorlisnment as
well as supplements L, 2 and C.
(3) If othorwise a 2ill rclates 5 guestiocns thst kave
prcvisusly tecn discussed by Porlismcnt, c.z. in conncetion
with the discussion of cther Ri11g inciudizz the F
Bill, in the coursc ¢f an onening Gebaic or 2
with guestions or izmguirigs, a roferenc. o
Parlianentoxry Procecdinzs on the subjset wil
~appropriate.
2. (1) ime 3
: paralilel T
anendcd i

the prop
column.

(2} In Bills shing or supersciizng an act
in foree, th togobhacry with ke Eiil in g
parcllel tex uded 2s an annex, unlcss by
reason 3f th ct this is inexgnt ¢ entail
@isprcportiznat ts.

(3) “nere a porliazswtory conmitteoc is set us o ccasider
a2 Bill omending, abclishing or superseding an act in forcs,
anc if that et is nzt irciuded as an zaxnex Iz ths Bill,
reprints of the Jdct srouwld, ss for as possitle, bo ermmnun=
icated to the eccmmitvec mmcdiatelr eftcr its azzsintnont.
3. In explanetory statenontes accimpanying 2mending Bills it will
often be nocessary tc give a2 brief, gonerel zccouns of the schone
in fores in thot particulor £:i214 in ordar $7 iliu_traic the contax
in which the anendinz Bill shell bo evaluatcd. '
e In Bills relating to ths 23Dlication of trocciics, the text Jf
the treaty sizuld ™ndrn iiy ic inclulded ds vn znrexn.’ “here Ddnish
is ndt on duthentie-langunzc™sf Shocirodfy; » Donish fromslation o
should ‘be iicldded prrdllel is the cuthenbtic teit of the treaty.
5. If roforence is made in the RBiil or in the Iplanotory
statenment to zrovisions of sther tets or of zesulss zrs, the ex-
bl “ ko

planatory stotenent skhall contod
such poarticulars chout their co: s
the contents of the bill ané of thoe explaonstory s
panying it. C?‘?

¢ provisions or
z£ 9 wdcersitand
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II Technical drafiting »f the cxolan-tory statencnt

.

6 Efforts should be nade t
nents the linguistic and systemat
to faeilitati.g the assinilaticn
gxpression pre-supposing the pos
Inovleage in order to unfcrstond
be avoided, if »ossible.

zive Tho explanatory stat
ic fcrm thot is most conduc
their contents. 4 aode
cn zf speoeial cxpert

he cxplanatory stotencnt should

Q-

v

2
£
i
L

3]

U
G OPo

7 The cxplanztory stotcuaent should os a rule be éivided int
two main perts: "Generol comucnta! and "Ooouwnts on the individuo
nrovisions of the BillM. :

10

{
[

8 (1) The part "General comuents! should give an account
the principal points of the Bill, the reason for its int
duction, and the general lines of ihe legislative prupar
(conzittec work, rcec.icndations froom authorities, orgor
ations, cte.).

DHO
w of (l.) -y

1

th
L8]

)5

1

(2) It will generally be aost appropriate for the infor-
mati:n referrcd to.in scctions 2-3 2nd sections 5 (1) and
(2) of the Circular and in sections 1 and 3 of this Guidanec
to be given under "Genexcl Comments'.

In the part "Comnents cn the individusl provisions of the

‘Bill" the comuents shcould, in the typogropaical layout, be ‘
.attached fo the individucl chopters and scetions. Very often,

co.nicnts should also be ncde on the individuzl subscetions of
scetion and on any paragreph of 2 subscetion, It will often b
appropriate to nake certain coumnon eccmizgnts on a chapter befor
conzents arc made on the individual sceviocns and, similorly,
rake comuon comconts on a scetisn beforc comuents arc nade on the
individual subsccticns of the sceticsn.

@ 0D

J

10 The comients on the individusl provisions should normally
contain inforngaticn on the contents of thce srovisions in forca
rolating to the pertieular question, on the anendnents to be
provided by the Bill, on the reascns undcrlying the prcpesed
amendnents and, in this context, »ossibly an estination of their
likely effects. Henee, statcmonts zorely rocording the contoents of
the proposed provisicn must be considercc insufficicnt.

11 (1) ¥herc a Bill is basced on & ¢raft Bill ineluded in 2
connittec or cormiisdon raport, and therc is no substanticl
difference between the Bill and the draft ineluded in the
report, it will ofton be sufficicent ts roplace the comients,
in whole oxr in psrt, by a rcferencce to the rcport, provided
the comaents on the draft Bill of the roport arc drawn up an
the lines of this Circular.

(2) In such cases, howevcr, an account should be given of
and comments made on the »articulors in which the 3ill diffoers
fron the dreft Bill of the ropert. In the casce of any ehangs
in the nunbering of scetions, this shouléd be indicatced.

12 Explanatory statenents ccectiipanying Bills that ars re-
introduesd should eontain rofercnce to the enlumng of the Records
of Parlianmentary Proccudings relating tc the previous introcucticn
and discussion of the Bill., Any diffceronces fron the provisus Bill
should be pointgd sut in the Generzsl Comcnts con the Bil.. I
the differcnqgﬁbof a mor. extensive natur:, the Bill showld be
provided with new, full cciamcnts, -

[Do



APPENDIX E

& selective 1ist of material -on-the -interpretation of statutes

rublished in Australia and New Zealand. Canada and the United

Etates of America.

l. Australia and New Zealand

"A.L.J." refers to Australian Law Joufnal
("U.Q.L.J." refers to Uﬁiversity of Gueensland Law Journal)
A.L. Turner, "An Approcach to Statutory Interpretation",
(1948-1950) L Res Judicatse 237
Eric C.E. Tcdd, “"Statutory Interpretation and the Influence
of' Standards", (1951-1953) 2. Annual Law
Review 526. |
W.¥. Harrison, "Methods of Statutdry.Interpretation
in the House of Lords" (1955) |
 20.0.L.7. 349.
The Hon. Sir Herbért Mayo, "The Interpretation of Statutes",
(1955) A.L.J. 204 (followed by a discussion
of the article on pp. 215-223).
Peter Brett, "The Theory of Interpreting Statutes”,

(1956) 2. U.6.L.J. 99

Graham L. Hart, G.C., "An Attempt at the Keaning of Statutes"

(1956) 2. U.Q.L.J. 264
J.L. Hontrose, "Judicial Implementation of Legislative

Policy", (1959) 3. U.Q.L.J. 139
P. Brazil, "Legislative History and the Interprefation of
| Statutes", (1961) 4. U.Q.L.J. 1.
S8ir Garfield Barwick, "Divining the Legislative Intent",
: | (1961) 35 A.L.J. 197.
Denzil Ward, "A Criticism of the Interpretation of Statutes
dn the New Zealand Courts, (1963) . |

New Zealand Law Journal 293.
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2. Canada

("C.B.R." refers to Canadian Bar Review)
Jd. Corry, "Administrative Law; Interpretation of Statuies"

(1935) University of Toronto Law Journsi 286

. Russell Hopkins, "The Liberal Canon and the Golder Eule",

(1937) 15 g.B.R. 689

Bora Laskin, "Interpretstion of Statutes - Industriz
Standards Act Ontaric", (1937) 15 C.E.2. 660

J. Viillis, "Statute Interpretation in a Kutshell',
(1938) 16 C.B.R. 1

Vincent MacDonald, "Constitutional Interpretation end
Extrinsic Evidence", (1939) 17 C.B.R. 77

G. Sanagan, "The Construction of Taxing Statutes", (19LG)
18 C.B. R, 43

. Friedmann, "Statute Law and its Interpretation in the
Hodern State", (1548) 26 C.B.R, 1277

E. A. Driedger, A New Arproach to Statutory Interprstation'
(1951) 2% C.B.R. 838

D.G. Kilgour, "The Rule against the use of Legislativ
History: Canon of Construction or Counsel of
Ceution?", (1952} 30 C.RBR.R. 769

(see also cn this article letter from John

KacQuarrie, t.C. &v (1952) 30. C.B.R. 238 and
letter from D.G. Xilgour =t (1952) 30 C.3.32.

1087)

XKenneth Davis, "Llegislative History and the Wheat Board
Case", (1953) 31 C.B.R. 1

(See also on last two mentioned articles letter by £. Hiiner
at (1953) 31 C.B.R. 228)

J. Corry, "The Use cf Legislative History in the

Interpretation of Statutes", (1954) .

32 C.B.R. 62k

10,
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Gwyneth licGregor, "Literal or Liberal? Trends in the
Interpretation of Income Tax;Law“,
(1954) 32 C.B.R. 281

E.C.E. Todd, "Statutory Interpretation; Literal v.
Context", (1956) 3L C.B.R. L58

United States of America

("Co.L.R." refers to Columbia Lai Review)
("H.L.R." refers to Harverd Law Review)
Nex Radin, "Statutory Interpretastion”, (1930) L3 H.L.R. 863
James Landis, a Note on "Statutory Interpretation”,
(1930) 43 H.L.R. 886

Justice Felix Fronkfurter, "Some Reflections on the

Reading of Statutes", Proceedings of the

Bar of the City of New York (1947) 213;
(1947) 47 Co.L.R. 527

Charles P. Curtis, "A Better Theory of Legal Interpretetion',

Fy

(1949) Vol. 4 Record of the Lssociatic= o

the Bar oi_ﬁeerork 321

Justice Jackson, "The leaning of Statutes: ""hat Congress
says or what the Court seys", (1948) American

Bar Associstion Journal 535

Professors Henry M. Hart, Jr. =nd Albert i. Sacks,

The Legnl Process: Basic Problems in the

Haking ang Applicetion of Law, Cambridge,

Mass. Tentative Ed. 1953. [Unpublished but
availabie in ceriain libraries]
"4 Revaluation of the Use of Legislative History in the
Federal Courts", (1952) 52 Co.L.R. 125
Gerald C. HKacCallum, Jr., "Legislative Intent”,

75 Yale Law Journal 754
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