SCOTTISH LAW COMMISSION
(Memorandum No 7)

LAW COMMISSION
(Published Working Paper No 18)



/ et S ol "‘R/- -

e —

T e e e

-

e o e

I.B. This is a joint docwment of
the Law Commission and the Scottish
Law Commission circulaied iop
comment and eriticism only., It
does not represent the concluded
views of the two Commissions.

LAT COMMALSSTON
(Published Working Paper Np. 18)

and

SCOTTISH LAW COMMISSION

(Memorandun Wo, 7).

PROVISIONAL PROPOSALS TELATING
| tq
AERDMENTS TO SECTIONS 1215 OF THE SALE OF GOODS ACT 1893 _
and

CONTRACTII'G OUT OF THE CONDITIONS
AllD WARRANTIES IMPLIED BY THOSE SEGTIONS

22nd May 1968

In view of the urgency of
this project it in requeated
that replies should be
forvarded not later than

30th Septemher 1968,

All correspondence and

* inquiries should be addressed
to:

R.G. Grecno,
Law Commission,
Lacon House,
Theobalds Road,
London, .01,

{Tels: 01-405 8700, oxt, 239)

——



PART I:
PART II:

PART III.
PART IV:
PART Vi

PART VI;
PART VII:

A,

CONTENES

INTRODUCTT ON

SECTIONS 12-15 OF THE SALE OF GOGDS ACT 1893
A. Section 12
B, Scction 13

C. Section 14(1)
D. Scotion 14(2)

E. Section 14(3) and (4)
F. Section 15

G, Third party boneficiaries of conditions
and warrantiea

CO-ORDINATION WITH HIRE PURCHASE LEGISLATION
MERCHANDISE MARKS ACT 1887

CONTRACTTIG OUT OF CONDITIONS AD WARRANTIES

INMPLIED BY SECTIONS 12-15 OF THE SALG OF GOODS
ACT 1893

CONTRACTING OUT OF LIABILITY FOR NEGLIGENCE

SUILIARY OF CONCLUSIONS AND OF QUESTIONS UPON
WHICH COMMENT IS INVITED

APPENDICES

Names of nenmbers of the Joint Working Party

B. Seotions 12-15 of the Sale of Goods Lot 1893

C.

$¢2-302 of the U.3, Uniform Commercial Code

D. Israeli Standard Contracts Lav 1964

(1)

[+ Y N T

10
10,

11
15
16

17
28

30

33

34
37



e

PART T: TNTRODUCTION

1. Under Item IT of the Law Commission's First Programme it was

recommended that an examination be wade of the following matters:

(a) the desirsbility of prohiviting, invalidating or
restricting the effects of clauses exempting from, or
limiting iliability for negligence; and '

(b). the-extent to which Yhe manner of incorporating such

clauses, if permdseivle, should be regulated.

Poragraph 12 of the Soottish Law Commission's Firet Programme
rroposed the examination, within the larger framework of the law of

obligations, of standarg form contracts and clauses purporting to
exclude lisbility,

2.  Although initially it had been recomnended by tho Law Commission
that tne examining agency should be an interdepartmental committee, it
vas eventually decided, with the approval of the Lord Chancellor, #ha
Secretary of State for Scotland aﬁd the Lord Advocate, that the examina-
tion of this brah&h of the law should be carried out by the two Law
Commisaions‘themselves, and that they should be assisted.by & joint

Worling Party with wide terms of reference,

3. The Working Party, the membership of which is shown in Appendix A,
Wwas established in June 1966. Its terms of roference am as follows:
"To consider what restraints, if any; should be imposed on tho
freedom to rely upon contractual provisions exempting from or
restricting liability for negligence or any other liability that
would otherwise be incurred having regard in partioular to the
protection of consumers of goods and users of servioces,"
Thase terms of reference ¢ ombine the particular subject-matter of Itom II
of the Law Commission's Pirst Programme with other aspects of exemption
clauses which are of importance to the wider study of the law of contract
under Item I; 'they alsc cover part of the S~ottish Lav Commission's
proposed study of the law of obligationa.mentioned iﬁ paragraph 1 above,

4. 1In view of the important quesiions relating to consumor protection
to vhich attention vas dravn in the Final Report- of the Committee on
Consumer Proteotion {the lolony Committee Report - 1962 Cmnd, 1781),
priority was given by the Woxking Party to consideration of Lho problems
of exemption olauses in contracts of sale of gooda, Next, in August
1966 the Preaident of ‘tho Board of Trade askod the two Law Commissicns
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(under section 3(1)(@) of the Law Commissiong Act 1965) for advico with
regard to the Molony Cbmmittéo's'fééomméndationa on the amendmont of the

Salo of Goods Act; and this matter Was also referred to the Wbrking
Party for examination, '

5+ Initially, therefore, tho Working Party has been required to report
%o tho Law Commissions on the following mattors:

(a) what azendments, if any, are required to 88,12=15 of tho
Sale of Goods Aet; and

(h) vhat »estrictions, if any, should be placed on oontracting
out ‘ '

(i) ' of the conditions ang warranties implied by those
sections, and '

(ii) of liability for negligence of the seller or manu-
facturer or intermediate distributoxr,

6. On the 19th January 1966 tho Working Party suﬁﬁitted an intorim
Report to the two Law Comnissions. On those matters on which, aftex
careful consideration of the Working Party's Intorin Roport, the Law
Commissions have reached prolininary conclusions, thoy have formlated
provisional proposals; but on a certain nuiber of points it has Boomed
appropriate not to formulaic concretao proﬁosals‘uithout first studying
the views of those to vhom this paper is addressed,

PART TI: SECTIONS 12-15(1) of the SALE OF GOODS acT 1893
—=t= ko oBLIIONS 1g

T.  llost members of the Working Party thought that ss,12, 13 and 15
worked reasonably well, but thak s.14 (andin partioular 8.14(2)) vas in
need of amendment.  Other mombors were critical of all those scotions,
It was argued that from the Scottish point of view the offoot of 88,12-15
had boon to reduce tho protection affordod to the purchasor by tho common
law of Scotland; that 8.12 added nothing to and merely tonded to confuse
tho pre-existing common law of Scotland; and that 88,13 and 15 were

more limited in their 8cope than the law of Scotland as it stood boforo the
Sale of CGoods Act 1893 came into oporation. Not avon that dct, howevef,

- imposed on Scots law tho highly technical dichotomy botwoan "conditions"
and "warrantios" which many English lawyors also found to bve unaceceptabla.
But it .was genorally agrood by the Working Party that ‘o attempt to

(1) The soctions a®e 8ot out in Appendix B,
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eliminete this distinction would 1nvolve a radlcaJ revision of the whole
law of sale and indced the gencral law of contract ywhich nould. go beyond

tho scopo of the present cxcrcige,  This long-tcrm task is belng undor-
takon under the Programmcs of the Lav Comnissions.

8.  The Working Party noted that the Uniform Law on the International
Salecs of Goods has now beon cnacted in tho United Kingdom by the Uniform
Laws on Intornaxlonal Sales fAct 1967; but the Aot will not come into
operation wntil the Convention rolating to the Uniform Law has come into
Lfoxron, BEven thon, 80 far &6 tho Unitod Kingdom is conoornod, it will
apply only if edopted by tho partioa. Novertholoss thore was oonsidorsblo
support within tho Working Party for tﬁo Uniform Law as a code which, in
comprehensivenoss and clarity, reproscnted an 1mprovcment on the Salc of
Goods Act., Some mombors considorcd that the roplacenent of the wholo

Sale, of Goods Act by the Uniform Law would bo proforablo to plocomoal omend-

nent of thc Act.

9,  Though the Law Commissions synpathise with this viow, and apprcciato
tho advantages of having the samo codo applicable to both domestic and
international contracts of sale, thoy regard a solution on those lines as
a long-torm projoct outside the ombit of tho pr:sont linmited reviow.

In any ovent, thoy consider that any recassessiiont of the Uniforn Law
should be deferred until it has opcrated for a poriod in practice, The
Law Commissions agrce with tho conclusion of tho Working Party that it
would bo impracticable merely to substitute Articlos 33, 52 and 53 of tho
Uniforn Law for 58.12-15 of the Salo of Goods Act, and they cndorso the
Working Party's docision that the proper course in the prosont.contoxt is
to concontrate on possible suondmonts to tho Salo of Goods Aot iteolf,

A, SECTION 12

10. This scotion contains tho conditions and warrantios (in Scotland:
warrantios or material torms) relating to titlo, quiot posscssion and
frocdon from encumbrance. Tho Scottish oritidan of this scetion has
alrcady beon mentioned in paragraph. T abovo. The Law Cormissions think
that the soction should remain for the momont and thot the qucstion of
its repeal should avait a conprchensive roviow of tho lam of salo,

11, Tho Molony Committoo (paragraph 451) 4id not oconsider any anendnent
Yo tho soction nocessary. The Working Party was in gonoral agrecnent
with this, subject to the followihg point, The Law Reforn Connlttee, in
their Twolfth Report on Transfer of Titlo to Chuottols (Cmnd, 2958)
pointed out (paragrapn 36) that on a breach of the condition of title the
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present law allows the buyer to recover vhe whole price paid by hin,

without any allowance for the usde and onjoyment of the goods. Tho Law
Refora Comxittee roconmended tnat the buyer should be able to recover no
nore taan his actual loss, giving eredit for any bencfit ho nay have had

fron the goods vhile thoy wer: in Lis posscssion. Tho Working Party

agreed with this recommendaiion. S0 do the Law Cormissions.

12, The Law Commissions propose that 5,12 should be andnded 80 as fo

give effect to the recommendasion contained in paragraﬁh 36 of the

Twelfth Reﬁort of the Law Rofors Comiittooe,

B._ SECTION 13

13, Thuis states that vhere trere is a contzact for thae sale-of goods
by description, there is an inplied condition (in Scotland: a material
torn) that the goods correspcnd with the desoription.  Although the
wording of this scetion has been criticised, it scems to have caused no
difficulty, and go long as tic distinciion boiween conditions ond
warrantics is naintained in England, it soens desirablo 10 provide that
in that jurisdiction confori vy with o doscription is a condition and
not o tore warranty., The Vorking Party considored that no amendnent
%0 this section is roquired, Tho Law Commissions agroo,

C. SBCTION 14(1)

14. This subsoction relates 3o the implied condition of (in Scotland:
inplied tern as to) fitness f-r PURpoOsC. In agrecement with the viows
of the liclony Comnitteo (paragraphs 447-449), the najority of the
Working Party recornended ths following anendmentas

(1) Tho requirecment that the #00da shall be "of g description
which it is in tho course of the sollor's business to
aupply" should be replaced by the requirenont that tho
goods arc gold "™y way of tradc", '

(2) The proviso excluding salos under a patent or other trade
nane should be deleted,

Tho rajority of tro Vorking Party considored that this
proviso fulfils no purpose sinco it has boon held by the
courtas that tho proviso does not operate where the buyor
relios on the seller's skill and Judement,

15. With rogard to the Werking Party's first recorricnéation, the Law
Commisaions agreo that tho prosent formla of the subscction should be
abolishod, but they are not happy with tho phrase "oy way of trade",
which is rocomended %o roplaco id. v is intondoed that tho subsaction
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should apply to all bu51ness sales 1nc1ud1ng those by a manufacturer,
and the Law Commissions do not think that the words "by way of trade"
express this intention with sufficient clarity. They suggest that the

requirement should be that the seller is "aoting in the course of trade
or business™,

The Law Commlss1ons are in complete agreement with the vorking Party's
second recommendation, Certaln English casea show that the proviso does
not apply where the buyer can be regarded as having relied on the seller's
olkill and Judgment. This is dastruotiva of the meaning of thae provino,
since the wording of s5.14(1) itself makes it clear that unless the buyer

.¢an be so regarded the subsection has no application anyway. In the light

of these cases, no useful purpose is served by the retention of the proviso,

Quite apart from these decisions, the Law Commissiona see no reason why, when

_ the purchaser is clearly relying on the seller's skill and Judgment, the sale

of an article under a patont or trade name should exoclude the purchaser
from the remedies which would otherwise be svailable to h}m.

16. The lLaw Commissions proposc that the requircment that the goods
shall be "of a description which it is in the coursce of a scller's
business to supply" should be replaced by the requircment that the sollexr
vwas "acting in the course of irade or business", and that the proviso
oxcluding sales under a patent or othor trade namc should be doleted.

17. The lolony Committee made no other criticisms of a. 14(1) ana
accordingly no others were considored by the dorklng Party. However, it
has of ten beon pointed out that, in thoe light of tho construction put
upon tho subsection in tho docided cases, ifs present wording doos not
oxpress its logal offeot with maximum clarity, Although the difforoncos
of cmphasis in the various judgments are reflectod in tho spoachos of the
Law Lords in .the recent Nardwick Came Farm Case (sce parasgraph 20), it

seems that the presont legal position can be sumnarised as follows: where
goods_are_purchased for thoir normal and obvious purpose then, in the
absence of anything to the contrary, thero is jmplicd a condition that the
Zoods are reasonably fit for that purposo notwithstanding that the buyor
has done nothing spocifically to indicate that ho requires them for that
purpose and notwithstanding that he has done nothing more to show that he
relies on the soller's skill and Judgment than to buy thom from a tradesman
in that typo of goods. If ho roquires them for some unusual or speocial -
purposo, only thon must he make his purposc known to the sollor, but it
sooms tha¥, if ho doos so, then, in tho sbsenco of anyth1ng to the conirary
this will bo sufficient to show that ho zelios on tho sollor's skill and
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Judgment. IMorcover, it suffices if tho buyer has placed any reliance on

the soller's skill and judgment even though ho may have rolied stilllmore

on his own or that of a third party. Honce anyone reading the subscction

in ignorance of the casc lavw is liabie to be misled. Tho present 1egal

position might be more accurately and clecarly expressed if the subsection
viore re-vorded somewhat as follows:

"Whero goods are bought from a seller acting in the coursae of

trade or busincss thon, unless the circumstances ara such as 4o
show that tho buyer plases no reliance upon the sellor's skill

and Judgmont, thora is an impliod condition (in Scotlands warranty)
that tho goods shall bo roasonably fit for tho ususl purpose for
which such goods are bought or, if tho buyoer makos known %o tho
sellor that he roquires the goods for some special purpose, that
they are reasonably fit for that purposa, "

The Law Commissions invite viows on whother a re-formulation on these lines
would bo desirablo.

D. SECTION 14(2)

18. This subsoction rolates to the implied condition (in Scotlands

'warranty) of merchantable quality. The Worklng Party agrocd with the
Holony Committee (paragraphs 440-446) that the subscotion was in need of
substantial amendment if the requirements of modern trade and commerce
viere to be mot, The VWorking Party proposed two amendmenté which are in

accordance with the rocommendaiions of tho Holony Committea (paragraphs
441 and 443):

(a) The condition of merchantable quality should coase to be
limited to sale by dosoription. Tho delotion of thae words
"oy description" scomed cssential sinca, as pointod out by the
liolony Committee, it was doubtful whather 8.14(2) appliocd to’
purchases in self-gorvice stores or supormarkets,

(b) The requiremont that the soller must have baen dealing in
goods of the rglovant descripiion should be roplaced by a
requiremont that tho goods should be sold "by way of trads".

The Law Commissions agreo with tho substance of those suggestod
amendments subject to thoe oritiocism alroady made in paragraph 15 above.

19. The Law Commissions propose, accordingly, that the condition of
morchantable quality should coaso to be limitod to salos by doscription,
“and that the xoquizemont that the sollor must havo been doalingin gooda
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of the relevant description should be replaced by the rogquirvement that

tho sellor was “acting in thoe course of trade or business",

20, There was considerable discussion in the Working Party on two
important mattors, namely, the oxact neaning of merchontable quality and
the desirability of laying down a specificdofinition in the Salo of Goods
Act. In the caso of Cammoll Laird & Co. v. Mangancse Bronze [1934]

A.C. 402, Lord Wright said at p.430: "What subscction {2) now mcans by
'morchantable quality' is that tho goods in tho form in which they were

tondorod woxe of no usoe for any purposo fox whioh sueh goods would normally
Lo uzod and honce were not saleable under that deseription,” But in tho

carlior casc of Bristol Tramways v. Fiat Motors {1910] 2 K.B. 831
Farvwell L.J. at p.84l said: "The phrase in s.1l4, subsection 2" (i.e. mer-

chantable quality) "is, in my opinion, used as meaning that tho article is

of such quality and in such condition that a roasonable man acting rensonably
would aftor a full examination accept it under the circumstances of the case
in performence of his offor to buy that article whether he buys for his own

use or to sell again." In the recent Hardwick Game Farm CaseSlA) Lords

Guest, Poarce and Wilberforce expressed a proference for Farwoll L.J.'s
dofinition as amplified by Dixon J. in Australian Knjitting Mills v. Grant
(1933)50 C.LR. 387 at p.418, viz. tho goods "should be in such an actual
state that a buyer fully acquainted with the facts ond thorefore knowing
what hidden defects exist and not being limited to their apparent condition
would buy them without ababement of the price optainable for such goods if
in rcasonable sound order and condition and without apecial torms". On

tho other hand, Lord Morris of Borth-y~Gest proforred LardWright's approaoﬁ,
whilo Lord Reid was critical of all threo dofinitions but suggestoed that
both Lord Wright's and Dixon J.'s wore holpful if qualified in cortain ways.
All thoir Lordships' ocbscrvations on 8.14(2) waro obitor,

21, Hence the exact meaning of morchaniablo quality is by no moans froe
from doubt, Ilorecover, tho Law Commissions agroo with the majority yiew of
the Working Party that it is not satisfactory that an Act which purports
to codify a branch of the law should usc an exprossion the meaning of which

is far from solf -apparont and which becomos meaningful onl& whon the caso
lav is looked af.,

(1A) The deeision in the Houso of Lords {sub,.nom, Honry Kondall & Sons v.
William Lillico & Sons Ltd.) is not yet fully reportoed but we have
beon supplicd with a transcript of tho speeches dolivored on 8th Hay
1968, For a docision of the Cour: of Appeal sco [1966] 1.W.L.R. 287,
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22. The Law Commissions agree, therefore, with the majority conclusion of
the Working Party that merchantable quality should be defincd. The Working
Party dccided that the definition ehould be based on Farwell ﬁ.J.'s test,
but that the elenont of description and the Scotitish concopt of prico«
worthiness should be incorporated. The viow was taken that if this worae
dono, there would bo no need to exclude the condition in tho case of salcs
of second-hand and imperfoct goods and goods -s0ld. by cuction, as the Molony

Commi ttee (paragraph 445) had thought would bo incvitable.

23. ' Accordingly, a large majority of the Working Party approved tho
followin ro~-formmlation of 5.14(2) {the toxt wos not 1qtondod as & formal

legislative draft):
"(a) Whore goods aroc sold by way of trade thoro is an impliod

condition (in Scotland: warranty) that the goods shall bo
of merchantable guality.

(b) Mowchantable quality means that the goods tonderod in
performance of the contract shall be of such typo and quality
and in such condition that having regard to-all tho circun-
stances, including the price and description under which the
goods are sold, a buyer, with full lmowledge of the quality
and characteristics of the goods, including knowledga of any
dofeets, would, acting reasonably, accept the goods in
performance of fthe contract.

(¢) If, prior to the contract, tho buyer has had cortain dofocts

l in the goods spocifically drawn to his ationtion or has examined

the goods, thu existence of such defocts as wore drawn to his
attention or as he discoverod on inspection or would have dis~
covared had ho conduotod tho oxamination with tho oaro reasonably
to be axpocted of hin in the circumstances, shall not bo a breach
of the condition (in Scotland: warranty) impliod by this soction."

24. A small minority of the Working Party saw no nced for a definition of
moerchantable quality or thought that the one suggested would noﬁ work woll
in practice. The Law Conmissions do not share thesa viows, and thoy con-
sider that a definition of merchontable quality is desirable, and that ono
on the lines of that approved by the majority of the Wo:king Party ie the
.tbost that can be devised in the circumstances. It will be observod that
it is, in effcot, an amplified vorsion of the dafinition of Dixon J, which
had the approval of tho majowity of the House of Lords in tho Hordwick Gamo
Farm Case. Tho Law Commissions' conclusion on tho nattor is, however,

tontativo, and comments of tho recipionts of this Woxking Papér would bo
weloonq,
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25, The Law Commissions are aware of, and sympathise with, the cfificism
that has been made of the expression "merchantable quality" which, though
appropriate enough in commercial transactions, seems inappropriate to sales
to a privaté consumer. But the expression has beédmé:hallowed by long
use and until there is a'complete revision of the Sale'pf Goods Act, it
would probebly do more harm than good to adopt an alterﬁative éxpression.

26. The Law Commissions propose that "merchantable quality" should be

defined and 8,14(2) re-formulated on the lines suggested in paragraph 23

gbova, But, for ressons glven in paragraph 15, they suggest that "by a
seller aoting in the course of trado or business" should be substituted
for "oy way of trade" in sub-paragraph (a).

27. Doubt was expressed in the Working Party on whether the expression
"oy way of trade™ (or similar expression) would cover the ca.se‘ of a
trading body acting as an agent to sell goods on behalf of a private
person, e.g. a motor dealer selling a car on behalf of a prifato owner.
The majority of the Working. Party considered that such a sale should ba
treated on the same footing as a sale by a trader as owner to a consumer.
Accordingly, a clause on the following lines was approved as an ‘amendmont
to 6.14:

"Whore goods are sold by an agent or auctioneer acting in the -

course of trade or profession the goods shall be deemed to be
8old by way of trade whether or not the owner of the goods or

other person on whose beohalf the goods are sold is himsolf
engaged in trade,"

4

This clause would apply to both subsecticng (1) and (2) of e.14, although
8:14(1) would ravely if ever epply to auction sales since a purchasor at
an auction rolies on his own Judgment and not on that of the auctioneor,:

28. Strong objections wore raised by a fow members of the Working Party

to this clause on tho grounds that it Wwas anomalous and inequitable that

if a private individual sold direct to another person,he would not be
lieble under 8.14, whereas if he sold through an agent ongaged in trade or
through an auctioncar, he would be liable; Such a ahange in the law, it
was argued, was complotoly unjustified. The view of the Law Commissions
is that, in the light of tho suggestod amendment to the terms of s.14(2)
(sce paragraph 23 above), the seotion should certainly apply to auction
sales but that thore is a casc for saying that, in the casc of. such sales,
an express .oxclusion of liability under that subsection should be permittod,
Referanco iq made to this in paragraphs 25-58 below, To provide that the
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subsection ahould never have any application to sales through a commercial
agent or auotloncer would, in the view of the Law Commissions, be going
far further than could be Justifiod on any count. As the Molony Committaee
p01ntod cut in paragraph 445, "the usod car markot is a furtile source of
conaumer trouble". And in some auction sales tho huyer will not know

whother the auctioncer is salling his own goods, those of anothor trade
seller, or those of a private ownor.

Accordlngly, the Lew Commissions pronoso that a clausc on the
following lines should ba added %o s. 14. This claueo ia to tho seamo
effaot as the ono suggestod. by the Working Party oxcept that tho _phraso
"oy way of trade" has beon replacod by tho phrase recommonded in para-
&raph 15 above,

"Where goods are sold through an ageny or auctioneer acting in
the course of trade or business, the goods shall be docmed.to be
sold by a sellex acting in the course of trade or business,"

E. SECTION 14(3) and (4)

‘29.' These subsectlons aro supplenentoary and do not roqulre amandment.

F, SECTION 15

30. This section deals with sales by samploes. Tho Molony Committee
did not rocommend any amondment, dbut two points arlae, the firat of
which was mentioned by the Working Party:

(a) Subsection (2)(c) states that thore is an impliod condition
(1n Scotland: a warrenty) that the goods shall be froo from
eny dofeot rondering them wimerchantablo, which may not be
apparent on roagonablo examination of tho'aample. If the
definition of merchantable quality set ocut in clause (b) of
the ro-formulated s.,14(2) (sce paragraph 23 above) is adoptod,

it should bo made clcar that the definition applies to s.15
alao,

(b) As a rosult of some cases docided as far back as 1814-181%
(which havo nover becn overruled) it must, it seems, be shown
that (i) there is a term in tho contract making the sale a
sale by sample, (ii) if the contract is reduced %o writing,
this tern is included in the writing. - Tho Law Commissions
consider that the soction should be anended so as to dispense
with this roquirement. This could bo done by avoiding the
words "Yerm of the contract" in 8,15 and using the formula of
8.13, i.0s "whore thore is a sale by sample «ee",
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3l. The Law Corzdssions propose that

(a) it should bo made clear that the definition of "merchantable
quality" in Paragraph 23 above appliecs also to this soction,
md . TR . . "

(b) it should no longer be noéessary to show that there is & torm
in the contract naking the sale a sale by samplo nor that, if

the contract is reduccd to writing, this torm ia included in
the writing. s

G. THIRD PARTY BENEPICIARIES OF CONDITIONS AND WARRANTTES

32, Without reaching a defini®é conclusion as to its morits or demorits,
the Woxrking Party reforred to thé‘two Law Commissions for fuller examina-
tion a proposal for the extension of tha seller's obligations under the
Sale of Goods Act. The gist of tho proposal is to give the donee or user
of goods, whethor or not he is tho aetual buyar, a contractual remedy
against the soller for any breach of the conditions and warrantics imposed
by the Act. . §,2-318 of the U.5. Uniform Commorcial Code extends the
sellor's warranty, whether expressly enterced into or implied under the
Code "o ... any person who is in the Lanily or houschold of the buyexr

or is a guest in his home if it is reasonable to expect such a porson

Hay use, cunsume or be affoected by the goods and who is injured in

person by breach of the warranty". Iﬁ soven Statcs, howevor, the class
of third party beneficiaries is widenod, and the sellerts obligations

arc oxtended "to any person who nay reasonably be expected to use, *
consune or be affectod by the goods", but once again liability is limited
to claims for parsonal injury only. The effeet of this lattor provision
is to turn what is at presont in England a negligence liability into a
strict liability,

33. The brosent position ip Ingiish law is that the donco or user of
800ds bought by Soileone ©lse has no right to sue the seller for breach
of tho Sale of Goods 40%, as there is no priﬁi'éy of contract I;thvgen hin
and the seller, If such a Poreson is injurod or his properiy is damaged
by roason of the goods being def'ective, he nay obtein redross only if
negligenoe is establishod on the part of tho‘sollor or nanufacturor. -
This strict naintenance of tha boundaries botween the fiolds of‘contraot
and tort can lead to g pumber of gnomalios, Throe examples will euffioe

tb illustrate thon;
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Txample A.

A boy buys a catapult and loses an eye because it is defectlve.
He can recover damages from the seller for breach of s.14 of the Sale of
Goods Act (Godley v. Perry [1960] 1 W.L.R. 9). If the boy's father had
bought the catapult for hiy the boy would only have had a negligence claim

and, in the case referred to, the only persons who could have been sued
" successfully were the manufacturers and they were in Hong Kong.

Ixample B, .

As tokes B, out to dinner, A. paying tha Bill, and both A, and B,

suffer as a result of esting snails there (Buckley v. La Reserve £1959]
C.L.Y. 1330).

A, could successfully claim against the restaurant undexr
8.14 of the Sale of Goods Act, but B, would fail if (which is quite

possible) the court thought that the restaurant had taken reaaonable

- care.

'_Example C.

A man buys a hoi~water Gtoitle for his wife from a chemist and it
bursts and scalds her (Priest v. Lagt [1903] 2 K.B. 148). The husband
is able to claim under s.l4 of the Sale of Goods Aot for medical expenses
incurred thereby, but any claim by the wife (against the chemist or manu-
facturer) would depend on her be1ng able to prove negligence.

It is conceived that these cases would have been similarly decided
under Scots law.

34, Although it is true that in Zngland, through the operation of the
doctrine of res ipsa loquitur, the non-purchasing'consumer will often
have a satisfactory remedy in tort, that it not always so, as the abovae
examples illustrate. A provision on the lines of the proposal under
discussion would give a remedy in such cases. But it is imporiant to
realise that the seller's liability to the third party beneficiary would
be no greater than his liability to the buyer, as indeed is the position
under 8.2-318 of the U.S8. Uniform Commercial Code, Hence, if in a con-

tract of sale there was an oxemption clause which validly excluded or
linited the seller's liability to the buyer, it would operate in exactly
the same way and to the same oxtent against the ultimate user,

35. A provision extending the seller's obligations to any person who
might rcasonably be expected to use, consume or be affaected by the goods,
would, if applied without some limitation, give & right of action for
breach of the Sale of Goods Act not only t¢ the non-purchasing consumer
against tho retailer bub of ton also to the purchasing consumer against
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the wanufacturer (or intermediate distributor). This would congiderably
strengthen the position of the consumer and scemingly provide a ready
solution to the problem of marufacturers! "guarantees", Tis effect,

however, would be considerably wider than this; it would, for instance,

give a right to a factory amployee injured by a defective machine to sue
the supplier (provided, of course,

that there was no exemption clause in
the contract of sale).

36. Americen decisions rogarding "products

liability" soam, howavor, to
givo no

cloar oy eonaistunt éuwldonoce as to whother suoh liability ias baosod

on contract or torsg (delict) or is gsui geoncris, dccurate classification

of the obligations impoged by products liability is highly important,
€.g. in asgsessing damages, ' Roforming the whole of British law relating
to products liability would involve studies in depth in the fields both
of contract and tort {or delict), Regretfully the Law Commissions have

had to conciude that thesé oxtonsive studies could not be fitted into the

frameviork of the present inguiry. ' However, they see tho posaibility for

a limited bfeakthrough hore and now, by extonding the benofit of the
seller's obligations to cortain "third party benéficiaries"; but for tha
time being such rule should only apply to consumer sales (for definition
sce paragraph 51'\° ). The Law Commissions do not suggest that the rules
which at present in Scotland apply to contracts for tho benefit of thirxd
partics should necessarily apply in the prescnt context, It may be that
the obligations of the seller could be imposed by statute, As for,
the class of persons to be bonefited, 5.2-318 of the U.S. Uniform

Commereial Codo, which only benefits members of the buyer's family or

bousehold or guests in his home, is, in tho opinion of the Law Commisnions,
too limited; they would extond the benofit of the sellor's obligationa

to any person who may be rcasonably expected to usg,consume or be affectad

by the goods, This class would not, howaver, include factory omployeos

(2) The definition there proposed is:

"A lconsumer sale' is a sale of goods which are of a type customarily
bought for private usc or consumption, by a seller acting in the course
of his trade to a buycer other than a trade buyer, A Ytrade buyer! is
one vho carries on or holds himsclf out as carrying on a trade in the
course of which he manufactures deals in or uses goods of that type,
and the onus of proof that the buyer is a trade buyer shall rost with
the seller. I!'Trado' includes any trade, profession or business, and
& government department or public authority shall for this purposa

be deemed to be sarrying on a business, 1Sale! includes an agraocment
to sell, " : R
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injurcd during the manufacturlng process since neither the machinery nox

tho goods manufactured will at that stage have been the ‘subject of a
oonSumer sale.

37f Tha Law Comm1531ona proposc therefore that in consumor sales tho
benofit of the sellor's obligations undor ss. 12-15 of the Salo of CGoods
Aot 1893 should be extonded to any porson who may reasonably bo expectod
to use, consume or be affectod by the goods. Such an extcnsion of the

purchascr's remedies would prevent the anomaliocs illustrated 1n the
examples sot out in paragraph 33 above.

38. If a proposal on thoso linos woro implemented, thao furthor quaetion
would arise as to nhether rolief should be granted only in casocs of
porsonal injury (as under a.2-318 of the U,S, Uniform Commercial Gode) or
whether damage to property and financial loss should also be covored,

In principle thero would certainly be a casa for cxtending relief at least
to damage to proporty. Suppose, for example, that A. purchases an

. olectric blanket which ho gives to B, as a presont; the electric blanket
is defoctive., It would be anomalous to givo B, tho right to suo the
sollor for breach of s.14 of the Sale of Coods Act if he suffored burns,

vhereas if his bedding was damaged, he would havo no remedy unless he
.could prove negligence,

39. It is a more difficult question whether tho third party, in the
absence of personal injury or damage to property, should be given the
same right as the buyer has to rcject the goods forbmach of the imp11ed
conditions or to claim damages for their defects. Such a Proposition

is more difficult ‘o support, ospecially when the breach is of 8.14(1)
for that depends on whether the goods are fit for the buyer'!'s purposc -
not tho purposos of the third party, It is argusblo that whoroas in tho
cage of personal injury or damage to proporty, only the third party could
claim sinco he alone has boon damaged, in the situation undor review,

the third party having sufferod no damage, it is for the actual buyer,
vho has sustained tho loss in paying tho price for a defective article,
%o enforco his rights against %ho scller, On the- other hand, it may bo
said that this is an unnecessarily cumbrous procedure whioh could rosult
in claims by two plaintiffs insfead of ona, In practico the quostion
would arise only in tho case of a doneg, A moere usor could clearly
not sustain any such claeim and a sub-purchasor would rarely be in a
position %o do so since tho sale to his sellor would not normelily be a
consumer sale. In the caso of a donee it may well bo more convenient to
allow him alono %o olaim both for any injury to his porson ox propaorty
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"tho following questions:

and for the lower value of %he faul bty gbods. It is not thought that this

would in practice give rise to any diffioculty. If A, buys a car as a
present for B,, making known that it is required for wse on the mountain
roads of Wales, it scoms sonsiblo that if it is unfit for this purposa,

B. should be allowod to return it and gt it replaced in cash or kiﬁd,
rather than 4, I '

40. One relevant consideration in connection with.tho'wholb qﬁeétioh of
extension of liability in favour of third parties is whether this would
add to the cost of insuranco sufficiently to lead to an increase in tho

pPrico of goods, The Law Commissions thinlk it'ia foaaénnhio Lo dnfur Cyom
tho ovidonce of the insuranco oxperts (summarised'id'pardgraph 72 bolow)
that it could make no significant differcnce whother: contractual liability
wero extended to a third party or limitod to tho immediate buyer. In

most 6asoa the third party will at prosent havo a Qlaim for personal
injuries or damage to proporty based on negligoence and no exemption clause
in the contract can affeet his claim sinco he is not a party to the
contract in which tho exomption clauso is cmbodied, So far as products
guaranteo is concernod tho quastion whether the aqtion had to be brought

by the buyer or -could bvo brought by the donee could not affeot the
insurance promium,

4l. Since the Law Comuissions aro as yet undecided on tho oxtent to
which reliof should be granted to third party beneficiaries, they make no
specifioc proposal on the matter at this stage, but would wolcome viows on

If the seller's obligations are %o be extended to third party
baneficiarios, should tha roliof to beo grantod:

(a) bo limited to cases of porsonal injury? or
(b) covor damage to property as well? or

(¢) ocover all financial loss?

PART III: CO~-ORDINATTON WITH HIRE-PURCHASE LEGISLATION

42, Since the Hire Purchaso Act 1965 and the Hire Purchase (Scotland)
Act 1965 apply to most typos of sale of goods other than those in which
the whole price is paid immediately, it is obviously desimable that so
far as possible thoso Acts and the Sale of Goods Act should contain
similar provisions. Iven if the proposed amondments are carried out,
there will still remain a nuzbor .of disorepancies betwoon the law
rolating to the conditions and vwarrantics undor tho 1965 Hire Purchasg
Aote and undor the Salo of Goods Act. 5,18 of the Hiro Purchase Actg
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deals with the question of second-hand and defective goods in a manner

different from that which the Law Commissions and the Working Party have

proposed in the case of cash sales (see paragraphs 20-25), It may be

that the dlfferenoes between the two codes in this reapect can be

" justified. Since a hire purchase agreement and conditional sale agree-

ment have ‘to.be in writing, s.18 of the 1965 Hire Purchase Acts provides

& practicable solution, but the same solutlon would not be practicable in

oon gumer cash sales whioh are rarely in writing, I‘urthermore,» there

" is nothing comparable in the Sale of Goods Act to 8.16 of the 1965

Hire Purchase Acts. The Taw Commissions do not think, however, that

this is an opportune moment to propose that a provlsion on the l:mes
of 8.16 of the Hire Purchase Acts should be added to the Sale of Goods
Act,

'BART IV: MERCHANDISE MATKS AGT 1887

k3. The Working Party was unanimously of the opinion that the civil

remedy available under 8.17 of the Merchandise Marks Act should be .-

abolished. The Law Camm:.ss:.ons agrbe. The Trade Descnptmns(No 2)

Bill, now before Parl:.ament Propoges the repeal of the whole seotion,
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PART V: CONTRACTIIG OUT OF CONDITIONS AND WARRANTILS

L:PLIED BY SECTIONS 12-15 OF THR SALE OF GOODS ACT 1893 -

A,  Introduction

44, The iiolony Report points to the main criticism of the law governing the sale
of goods as being "the ease and frequency with which vendors and menufacturers of
goods exclude the operation of the statutory conditions and warranties by pro=-
vision in guarantee cards or other contractual documents" (paragraph 426), The

'scope of the conditions and warranties (in Scotland; warranties) implied by

Bectiors 12=15 of the Sale of Goods Aot 1893 has been considered in Part IT of
this Working Paper, They are referred to in this Part as "the statutory conditions
and warranties”.

45. The Vorking Party, in its Interim Report to the Law Commissions, examined a
number of alternative proposals. It is the purpose of this Part of the present

Woxking Paper to seek critical comment upon these proposals and to invite views
on certain specific questions.

46. It will'be convenient in examining the altermatives, and the questions to
which they give rise, to desl separately with consumer sales (i.e. broadly
speaking, sales for private consumption), and other gales (here referred to as
"commercial sales") 3). It was common ground in the Working Party that a greater
degree of protection is called for in consumnexr sales than exists under tne
present law, and with certain reservations there was general agreement on the
degree of control which should be inposed. On the other hand a majority of the
Working Party thought that conirol should not be extended beyond consumer sales.
This controversial topic will be dealt with later in this Paper.

The definition of a "consumer gale"
M“

47. How should consumer sales be defined? The feasibility of distinguishing, in

any reform of. the law, between consumer sales and commercial sales clearly depends
upon & workable definition.

- 48. The ilolony Report suggested two alternative formulations. Under the first

alternative (set out in paragraph 469 of the Report) a "consumer sale" would be

"A sale or agreement to sell (as defined in the Sele of Goods Act 1853) by way
of trade of goods customarily bought for private use or consumption to a
person who does not buy for the purpose of resale or for letting on hire-
purchase or exclusively for use or consumption in any trade or business".

The Nleport observed that sales to public and local authorities ought to be

(3) " The questions of definition which arise are dealt with in paragraphs 47
to 52 below,
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exXpressly exclvded from the definition by. a. suitable =
to"business",

The second alternative (parasr

aph 470 of the Report) suggested that a cone
Suner sale might be defined more

simply as a sale op agreement to sell (as ‘
defined in the Sale of Goods Act 1893) made by way of retail trade or business
at or from any place whatsoever. Thig definition would leave it for the courts
to decido what is involved in “retail trade or buginessg";
the hope that the courts would eve
native definition,

but the Report expre: 4
lve a conception in line with the firgt alter-

49. Tho disadvantego of tho definition sugsested in paregraph 469 of +the tolony
Report is that the seller would at the timo of the sale require to imow the
burpose for which the buyer was acquiring the particular §oods in question;

otherwise he could not be certain whether g Testriction applicable to a "consumer

T ne firgt definition would cxclude sales of

articles such as light bulbs or typewriters for uge in a ‘trade or profession

sale" applied or not, Moreove

&gested in Paragraph 470

sht avoid certain anomalies which would .

arise under the moreg specific firet definition, it does not draw so clear g demarc=

ation line and to that extent might be open to

the criticism of invelving a
greater degree of uncertainty,

51« The Law Commissiong have congider

mitigated. ‘Tentatively the following definition is suggestod:

"A lconsumer sale! ig a sale of goods which are of a typo customarily bought
for privato use or consumption, by g sellor acting in tho course of his tradg
to a buyer other than a trade buyer., A Ytrade buyer' is one who carrios on
or holds himself out 85 carrying on a trade in the course of which he manu-
facturcs desls in or uscs goods of that type, and the onus of proof that the
buyer is a trade buyer shall rest with the seller, 'Mradot ineludes any
trade, profession Or business,and g government departuent or publie authority
shall for thig purpose be deomed 4o be carrying on a business. 'Sale! includes
an agreement to seli,M

This tentative definition would not depond on the seller!
particular use to which the b
him to imo:-

8 knovledge of the

WYyer proposes to put the goods. It would suffice f"f
whether or not the buyer vas or burported to bo g
would be inmatorial whether the Particular

sioreover, the sugzested definition makes it
establish that the buyer was a trade buyer;
emphasizo lig differenca whioh often exists

trade buyer; it
purchaso was for g private purpose.
clear that the onug is on the seller to
and it is intondeq by its lanzuage to
boetween the bergaining position end

oxpertise of the trade buyer and the private buyer vis=B-vig the soller,
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92, It is the Law Commissions' provisional view that although there are difficule-

ties in cortain limited classos of case in defining a "consumer sale" it would

be possible to devise a definiticn wnich would reduce the area of uncertainty to
a tolerable degree.

B.  Conswiecr salos

An wngqualified ban_on contracting out

53. The Working Party considered that on salesz to consumers the statutory con-
ditions and warranties constitute a reasocnable code of fair dealing end that,

subjoct to the proposals in Part IT of this Paper, oontracting out of thosu
conditions and warranties should be void altogethor. Certain mombers wone not

satisficd that the definition of merchantable quality suggested in Part IT would
adequately meet the case of sccond-hand or imperfect goods, sold as such, and
would have wished a specific exception from the ban to bé made in their case.
But, in the view of the majority, the sugzscsted definition wasg sufficiently
flexible to cater for these cases, particularly as it mokes a specific refovence
to the price and description under which the goods are sold.

54. It should perhaps be mentionecd that before reaching this conclusion the
Working Party considored and rejected a number of possible solutions. It may be

of assistance to readers of this Working Paper if thrce of these are briefly
mentioned. One solution was that thare snould be a ban on contracting out on saios
to consumers subject to spccified cxceptions. Those who argued against an
unqualified ban would no doubt regard the right to limit the seller's-obligation
for conscquential damage as the most important matter for which a spocial exception
should be made, But this is but ono of & number of exceptions which might be
reasonable and accordingly this solution wag rejected on the ground that it would
be impracticable satisfactorily'to frame these exceptions. If thig argument was
shown to have substance some thought that a more roalistio alternative to an
wiqualifisd ban would be a general test of reasonableness on the lines of scetion
3 of the “iisroprescntation Act 1967. Anothor possible solution was the exclusion
of contracting out on salcs up to a specified maximum price, thus following tho
precedent of the Hive Purchase det 1965, and the corrgaponding Scottish Act. Thisg,
too, was rejected because any mactiinam adequate to cover salos to private purchascrs
would cover many morc commercial sales than in the case of hire purchase . trang-
actions. Tven if sales to corporato bodies were excluded as in the 1965 Hire
Purchase legislation there would be anomalous distinctions betwoen sales tu small
businasses ihich were incorporated and those which were not.

Proposals and quostions on consumer sales

55. The Law Commissions endorse the provosal of the Working Party reforrod to
in paragraph 53, subject to one question: Should the proposcd ban. on contracting

out of the statutory conditions and warranties in seotions 13 and 15 of the Sele
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of Goods Aot apply to sales by auction? This question is of special importancs

if section 14(2) is

564

to apply to auction sales - on which 8e¢ paragraph 28 shova,

The arguments which may be advanced in favour of giving speoial treatment

%o sales by auction include the following:

27+

(a) In a number of circumstances auctiona provide a convenient method of
disposing of goods which it would be aifficult or less convenient to sell
in any other way., In suech circumstances the seller may not be in a
position to undertake that the goods comply with the statutory conditions.

and warranties. Sales of surplus army and other goods by the governmont,
salas of fumniture and nmiscollencous household effeote and saloa undoy
Judicinl authority are ceses in point.

(b) In so far as any distinction is drawn between consumer sales and
commercial sales it may be difficult in the case of some classes of sale

‘for the auotioneer to inow wheiher the buyer is or is not a trader. If

he were a trader he might have greater expertise about the characteristics
and quality of the goods than either tho seller or the auctioncer,

(c) It is well recognised and acceptod by bidders at many olasses of
auction sale that there is a speculative element in the transaction and
that it would be unreasonable to expect the full benefit of tho

statutory conditions and warranties,

Against these arguments may be set the following considerations:

(a) The suggested reformulation of "merehantability“ should provide
sufficient floxibility to meet the neods of those scllers who have a
limited knowledge of the goods or could only acquire such knowledge by
unreasonable expoenditure. _ ,

(b) The difficulties of the scller or auctioncor in desceribing goods

will in any event have to take account of the provisiona of tho Misrop-
resentation Aot 1967, and any contracting out of those provisions will

be void, subject to the discrotion of the court, under scotion 3 of that
Act.

(¢) 1In some cases the goods which are sold by auction aro works of art or
other articles of exceptionally high value, and the advantage to the seller
of stimulating competition amongst buyers by the dovico of an auction

should bo countorbalanced by his bearing full responsibility undor the

statutory conditions and vwarranties, _

(4) Frocdom to contract out of tho statutory conditions and warranties
at auction sales might result in abusive practiocos,

(e) In practioce the case for excluding auction sales from control is
limited to seecond~hand or defactive goods, Diffioultics undor this

head should be met by the proposed dofinition of "morchantable quality"
which will ompower the court to taka into acocount "all the circumstanoes,
inoluding the priecc and dogsoription under which the goods aro soid",
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58. If exclusion ig %o bo pormiticd in the o
clear that this should be restricted
perhaps, section 13,

ase of auction sanles it sooms
%o thoe exclusion of scetion 14 and,

There can be no Justification for excluding the coudi-
tions and warrantics of title under aection 12 or th

shall agree with.the samplce under saction 15,

¢ condition that the bulk
Nor is seetion 14(1) likely
ale since the buycer does not make
known the purpose for which he reguires the goods so as to show that ha
relies on the soller's 8ikill and Judzment.
an exclusion of scetion 13 (th

over to have any application to an auction s

Furthermore the case ror allowing
at the goods conform to thoe doscription) scoms
much voeakor than thot for alloving on oxolusion of sootion 14(2)., It 4o
approoiated, however, that if secotion 13 oould'not be oxcluded art denlowrs

anlling old mastors might have +to raviso thoir prosont somowhat csoberic:

methods of desciibing the picturels authorship. It may bo thought that this
would not ve a bad thing,

Accordingly before coming to any conclusions the Law Commissions geck
views rs to whethor:

(a) an oxclusion of the statutory conditions and warranties should be
permissible in the case of sales by auction, and
(b) if so, to what extont?

C._Commecrcial sales

e statutory conditions and varranties be extonded

keyond consumer gales?

59. It weas tho viow of the majority of the Working Party that any control

of contracting out of the statutory conditions and warrantios boyond the con-
sumor level would be unjustified, The main arguments for and against such
control are set out in the two following paragraphs,

60. Those who Opposc tho oxtension of control %o commercial salos roly on

thoe following main arguments:
(0) The liolony Report roforred (in paragraph 3) to a distinctive factor
which exists even in the case of small itraders: "$hoy have elected to
buy and sell as a matier of business"; it also ook the view (in poro-
graph 432 which, however, recognised that tho mattor might require further
consideration) that thosa who constitute tho commereial links in the chain
of distribution of consumer goods are "fully capablo of proteocting thon-
selves'.  Tho prosent ovidence before the Working Party supports both of
these points. - ' |

(b} 1In comuerecial contracts it is of paromount importance to ecstablish
with certainty whore tho wisk lios so that pricos and insuranca can bn
arranged accordingly., It ofton accords with the intorcasto of both
partios that the buyor should accept tho risk, Cortainty is another
important factor, Lemyers chould be able fo advige thoir clianhn-with
confidenco and litigation should e reducod, '

(c) Bven if somo commorcial buyers are in ueod of' protection thoy
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represent too small a minority to justify the extonsion of conirol
to the whole field of commercial contracts.

(a) e judicial re~writing of commercial contracts might in some cases
produce inequity between the parties.

(e) Export sales might be prejudiced if British sellers were subject to
restraints to which their foreign competitors are not subject.

61. Those who favour the extension of control to commercial contracts rely on

the following main arguments:
(a) Wnilst it is true that most of the complaints about the existing law
have come from private consumers there are indications that certain business
purchanora alen need proteotion. The National Formerd Union, for example,
has given evidence about harsh exempiion clauses wsed in the sale of
agricultural machinery to farmers.
(b) Vihile the weight of commercial opinion so far expressed has been
hostile to the extension of control to commercial transactions, it is
noteworthy that the Motor Agentd Association would regard as inequitable
any proposal which forbade exemption clauses in the retail sale of motor care
whilst permitting it on sales to the retailers.
(¢) It is practically impossible to devise a definition of consumer sale
which éompletely avoids anomaly, for example, by failing to ﬁistinguish the
purchase of a motor car or typewriter by a doctor from o purchase purely
for private use, The Society of Motor Manufacturers and Traders has already
put the question why the purchaser of a commercial vehicle should not have
the same rights 23 the Purchaser of a private motor car.
(u) The attempts of the courts to control exemption clauses in commercial
sales by the restrictive interpretation of terms and the application of the
doctrine of fundamental breach show that there is a Problem to be faced
beyond the consumer level. o
(e) It would produce highly anomalous wesulis to forbid contracting out
of liability for misrepresentation, as section 3 of the Misrepresentation
Act does, while permititing it in the case of the statutory conditions and
warranties, The two are inextricably 1nterWOVen and where there is a
breach of section 13 there will necessarlly have been a misrepresentation

also as will generelly be the case where there is a breach of section 14(1),
and sometimes where there is a breach of section 15

Alternative courses of action in relation to commercial sales

62. In the ligh% of the above arguments aonsideration is now given to the

various courses of action which have been canvassed with regard to contracting
out of the statutory conditions and warranties in commercial sales,
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o contxol of contracting out _in commercial sales; General question as to tho
osition of retailers

63. Tiis solution calls for no comment beyond the arguments set out in
paragraphs 60 and 61. But it doos give rise to an important question upon which
the Law Commissions invite the views of retailers, both lerge and small. Viould
retailers regard themselves as being put, in ractice, in an unfair position

if the law put an outright ban on exemption clauses imposed by retailers whilst,

as a matter of law, allowing such clauses to be imposed upon retailers by those
from wiom they obhtain their supplies?

A bun en eontracting out on salee to_the ultimate consumery of soods whether for
Private or business purnoses

64. Ong proposal which has been advanced is based upon the view that the dividing
line between those purchasers who need provection against contracting out” of
the statutory conditions and warranties and those who do not does not depond
merely upon the likelihood of inequality of bargaining power. The suggested pro-
tection of private consumers is based upon this likelihood. But it is suzgested
that another imporiant test should be the likelihood of the ‘buyer being at a dis-
advantage in his ability to judge the quality of goods, A trader may be expert in
his judzment of mroducts in which he habitually deals, But when a farmer buys a
tractor or a trader or Professional man buys a complex piece of office equipment
he may be no better able to judge its technicai qﬁalities than the private
purchaser of =z refrigerator. I% has therefore been suggested that the definition
of a sale to a consumor should be so framed as to include the end-purchesers of
foods for the murposes of a trade or business who may need protection as much as
the private purchaser. The objection that thisg miéht extend to transactions at

8 level where the purchaser would wanifestly be capable of safeguarding his omm
inferests could, it is suggosted, bo mot by imposing. a price limit beyoud which
there would bo no restrictions on contracting out, Tho forbe of tho argumonts
supporting this projosal in principie are appreciated, but the Lay Commiséions
have coucluded proviaionally that it would be difficult to formulato g workable
definition of a "consumer sale" on these lines, They invite comment on the
desirability and practicability of legislation on the lines indicated in this
Paragraph.

contrzctine out to _be banmned, save wherg reasonable

65, A proﬁosal which was much debated within the Working Party is that con-

tracting out of the statutory conditiong and vwarrentios should be of no effecct

in the circumstances of the casa., ‘This proposal which follows the Precedent of
8.3 of the Ilisropresentation Act 1567 has the advantage of avoiding a definiticn of
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. -"consumer sale" and of providing the courts with a flexible instrument of control.
1t also has the advantege of providing a consistent rule ag rogards condition and
warranties on the one hand and misroprescntations on the other, As already
pointed out, wherever there is a breach of section 13 of the 1093 Act (implying

a condition that the goods agvee with the description) thore will necessarily

be a misrepresentation alsc and often the same will apply to breaches of

sections 14 and 15, It would be somewhat anomalous if one rule (section 3 of

the lMisrepresentation Act 1967) applied to centracting out of liability for
misrepresentation and a different rule applied to contracting out of the
etatutory conditions and wamrantics. It was contemplated that legislation on

the lines of this proposal might contain "guide lines" for the assiotance of

the court by indicating particular matters which the court should take into

. account, for example, the abuse of inequality of bargaining power, In relation
to commercial sales strong opposition te this proposal has been expressed on a
number of grounds, Apart from the general objections to the extension of

control t6 commercial transactions particular objection was tfaken in the Working
Party to putting the onus of proof upon the party seeking to rely upon the
exemption clause. There were also objections on the further ground that if

the precedent of the Hisrepresentation Act 1967 were followed reasonableness
would not be judged solely on the basis of the facts lmown at the time when

the contract was made but also in the light of subsequent events and circumstances.
A general dispensing power of this nature would, it was contended, intrwoduce

an intolerable degree of uncertainty into many commercial transactions., Accord-
ingly most members of the Horking Party favoured a variant of the proposal
reversing the burden of proof and nalking the date of contract the material date
for judging the reasonableness of any contracting out prpviaioné (as in B.2=-302
ol the U.S. Uniform Commercisl Codg'" }.

Questions on the nroposals set out in parasraph 65
66. 'The Law Commissions invite comment on the following questions:-

(1) iTould a measure of control of commercial sales on the lines referred

to in paragraph 65 be desirable in principle?

(2) Should the onus of proof be upon the vendor (to prove the reasonableness
of the exemption clause) or upon the purchaser (%o prove its unreasonableness)?
(3) Should the test of reasonablencss be applied ag at the time of th

contract or in the light of all the circumstances which have caused tﬁe
issue of reasonableness to be raised? '

(4) If the answers to the above questions were to favour a test of
reasonableness which differs from the provisions of section 3 of the Mis-

reprosentation Act 1967, should that section be amended and if so in what
regspects?

(4) See Appendix G.
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Control with the 238istan

ce of the Restrictive Practices Court by "orior
Yalidetion" or otherwise

67. It has been suggested {that the uncertainty as to the enforceability of an
exemption clause that might arise if such clauses were subjected to an ex post
facto test of reasonableness could be avoided by some procedure (similar to

that wiich is available under the Israeli Standard Contracts Law 1964(5)) whereby
a2 contracting out provision could be tested, in advance of its adoption,

before the Restrictive Practices Court or some similar body, and pronounced wvoid
if held, in all the circumstances, to be unfair. As & varient of thie DL~

ceduro it has also been sugrested that an exemption olausa should be void
unless approved by the Restrictive Practices Court ﬁpon the application of the .
party who intends to impose it. The Law Commissions agree with the view of the

Working Party that neither of these suggestions would be practicabla,

68. Another variant of this type of procedure would be to confer upon the
Rogistrar of Restrictive Trade Agreements a pover, exercisable on complaint
or on his own initiative, to bring before the Restrictive Practices Court
clauscs which he regards as unfair, This might bo combined with g procedure
¢nabling manufacturers or other interosted parties to have simndard clausecs
brought before the Rostrictive Practices Court for approval.

69. However, any proccdure of this cheracter would have the disadvantago that
vhilst it might be well adapted for the scrutiny of standard forms of contract

it would not be suitable for the scrutiny of "individual" contracts. Differcnces
betireen parties about to enter info & non-standaxd contract as to fairncss of

a particulnr clause in the particular circumstances might thrust a great volume
of work upon the court. If on the other hand the parties and more partiéularly
parties to a proposcd commercial contract were in agroomont as o the fairness

of cortain contracting out provisions, the ocourt's function would be formal
rather than real,

70, iloreover, if such a Tora of procedure were %o Lo applied to consumer sales
it might well have to be combined (as in the Isrseli Standard Contracts Last),
with a power in the ordinary sourts to strike down unreasonable clauses. This
might in certain circumstances raise problems of comity between the Restrictive
Practices Court and the ordinary courts, for example, where the latter wore
called upon to pronounce upon the reasonableness of Provisions which were the
subject of proceedings still pending in the former court, In practice these
problems might well bhe resolved without seriocug difficulty.,

(5) Soe Appendix D.
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Questions on the solution re »rred t0 in perasraph 68

T1. The Law Commissions Anvite comment on the ollow:.nb questlons'u o
(1) *ould a proposal on the linos suggcsted in paragraph 68 prov1de ;‘
a workable means of dealing with wnrcasonable clauses purporting to
contract cut of the statutory conditions and warrantics in commercial
‘sales and yet avoid the disadvantapge of undue interforcnco vwith commercial
bargains? _
(2) would it be practicable to combine that proposal (or any other tech-
nique for the prior approval of standsrd forms of contract) with a power
vested in the ordinary courts to siriice down o contracting oul provision
vhioh had not baeon givaﬁ prior approeval?
Insurance
72, The Vorliing Party were conscious of tho importance of taking fully into
account the probable impact on insurance of any proposal which would lave the
eifect of plreing firmly upon scllers such risks against which thoey can at
rresent protcct, themselves by contractual provisions, absolving them from_.
liability or limiting their responsibility, In their Interim Roport they
referred to the viows which had been expressod to them by insurence oxpertis
who had beon good enough to discuss this mattor with the Working Party. Tho
views expressed on the assumption of a ban mitigated by a test of roamsonableness
may be summarisaed as follows:-
‘ (a) With regard to accident insurance there would secem to ba no 1nsuperaole
problon. Cover is readily available at present against porsonal injury ox
‘ damage to property resulting from accldents causcd by defective products.
The use of cxemption clauses is rarvely very material in a580531ng the
premiuwn since insurers realise that even if tho clause is legally watertight
business considerations may make it impossidble or inexpedicnt to roly upon
it, The most important factors are tho insurance expoerience with a givon
type of goods and the ciaims record of a particular assurcd. It is however
the gencral practice in this country to fix a maximum in respcet of any
one claim and/or & maximum in regpeet of claims by the sameo assured, .The
banning of cxemption clauscs might increase the present rates of insurance,
but provailing rates are not high and even if' they were doubled tho ratos
- would sbill bo so small in relation to turnover as not to give wise to-
any significant inecrcase in the price of goods.
(b) Quality insurance howover presents special problems and so doos
insurance to cover consequential.risks'such as loss of profits, It is
not at preseént the practice in thie country to cover by insurance the cost
of xeplecing faulty or substendard goods or a consequential loss of profita,

If thero was a demand for this type of insurance it would no doubt
met. But it would bo nocessaxry for ¥ho law to mako 1t quite cluar wheore
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liability lay, Iack ol risk experience in this field makes it difficult
to predict the likely cost of such'ihsurance. Premiuvms would probably be

fairly stcep at the outset though in $ime rates would adjust themgelves
in the light of the experience gained.

73. The Law Commissions would welcome any further views on this aspect of tho
matter, o '

International Sales:
Act 1967

T4, Reforence haa boen nado in this Papor to tha
‘Sales Act 1967 and to the gencral probl
rarticularly of oxport salcs.

sales subject to the Uniform Laws on International Sales

Uniform Laws on Intarnational
em of international sales, and moxro

For the purposes of this Working Papor it is for

consideration how far account would require to be taken of the provisions of

that Act, whon it comes into operation, and whether special brovisions vould

have to be made for intornational sales.

5. Tho following tentative points are made:-

(a) It would seem.to be nocessary to make sure that insofar as contracting
out of the statutory conditions and warrantios is prohbited orp limited, a

similar measure of restraint éhould be applicd to any domostic sales to

which the corresponding provisions of the Uniform Law, set out in Schedule i
of the 1967 Act, is applied by agrecmont between the parties,

{(b) It might be neces
wore

Sary, more particularly if control of contracting out
applied also to sagles beyond the consumer level, to make similar

provisions in relation to import salcs subject to the Unifomrm Law; onc

important object of such control would be to reinforce tho legal Protection
accorded to domostice consumer sales.

(¢) The oxtension of control to oxport sales governed by the Sale of

Goods Aot or the Uniform Law would require consideretion, In practice the

British exporter would have to pay regard to any "mandatory provisions of

taw" operative in the country of destination whie
of the Uniform Law would have applied had tho Uni
by the parties as the law of the contract,
put British exporiors

h by reason of Articlo 4
form Law not been chiosen
In cortain markets thig might

to an unfair disadvantage in relation to foreign
compatitors not subject to similar restrictions,

() The points mado in paragraphs (b)

conditions and warranties wore to be limited to oohsumor sales,
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PART VI: COWTRACTING OUT OF

LIABILITY FOR FEGLIGENGE

76. On a sale of goods there may be a claim in ncgligence against the seller

or against the manufacturer, or, very occasionally, against an intermediate
distributor. A claim against the seller will normally be an altormative to o
claim under sections 12-15 of the Sale of Goods Act. The lattor arfords a
botter remedy to the buyer, for all he has o prove is
wrong with the goods;

that thero is somothing
he need not prove any kind of negligence on tho part of

the seller. Accordingly a negligence claim is rarely brought egainst tho sollox

unloss (i) liability undexr soctions 12=15 han boon oxoluded and (ii) tho
ciomption clause is not wide enough to excludo liability for negligenco. If
the exclusion of sections 12-15 wore prohibited, there would be still less'

scope for claims in negligonce. But some would Tomain.

its present form or

Section 14, eithor in
in the amended form which we have proposed, does not apply

to private sales or cases where the buyor relies on the manufacturcr's

advertising and not on the seller's sicill and judgment. Bven in trade salas
there will still bo

scction 14, yet the

casos where the goods measure up to the requirement of

seller is liable in negligonce because he has given no .waming
of the dangers involved in using the goods.

77, Of greater importance are manufacturers' "guarantees" which purport to
cxclude liability fox the negligonee of the manufacturor and, somc times, of
intermodiate distributors. The liclony Committee, which touched on the subject
in paragraphs 474-478 of their Roport, was urged from several quartors to
prohibit contracting out of liability for negligence in consumor salesg, but they
folt that thoy ougnt not to make such a recommondation, as this‘would‘involvo

entering upon the law of tort which was outside their terms of reforence, Thoy

pointed out thag contracting out of liability fox nogligonco was not confinod
to contracts of galo of goods but extonded to many types of contracts for the

supply of scrvices; the problem of manufacturors! "guarantcos" was but one facet

of a far wider problem, namely whether the frecdom to contract out of liebility
for tort should be restricted, The Committee emphasiscd that

(a) " if manufactuvers were prohibiied from excluding liability, a benofit

would be conferrod on the‘purchaser of goods which was denicd o the user

of services, and

(b) it woula not be proper to diseriminate against one single class of

contractor among the many who rely on exempbion clauses as s gafeguard

from negligonce liability - an argument which has particular force wherc

the purchaser has a valid claim against the
They oonsiderod, therofore,

retailer in contract.
that thovhole subjeot roquired oomprohansive study,
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78. The Working Party rnacned the same conclu31on as the Molony Committee.
Conscious of the desirability of avozdlng anomalous dlstlnctlons between ocontracts
of sale of goods and contracts for the prov1510n of services, the Working Party
tock the view that recommendations regardlng exclu51on of llablllty for negli-~
gence in contracts of sale of goods could not be made untll a full examlnatlon
had been carried out of the execlusion of liability for negligence in contracts
for the supply of services also. The Working Party is now cngaged on a compro=
hensive study of the whole problem and proposes to deal with the whole subjeot
of liability for negligence in its Final Report. The Law Commissions considor
that tho roasons whioh promptod the Vorling Paxty to zcooh this oonolusion,

are volid ones, and that tho postponomont of thoe roport on the subjoot is Juuii-

fied in the ecircumstances. They accopdingly ondorso the Worxking Party's
decision,.
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PART VIT: SUMMARY OF CONCLUSIONS AID OF QUESTIONS

UPON “MICH COMMENT IS INVITED

Amendrients $o sections 12-15 of the Sale of Goods Act 1893

It is proposed that:

(a) Section 12 of the 4ot should be amended so as to give effect
to the recommendation contained in paragraph 36 of the Twelfth
Report of the Law Reforn Cormittee, whereby a buyer who is entitled
to relief beomuse ho has not acquired a good title to the goods,
must give credit for any benefit ho may have had from the goods
while they were in his possession. (Paragraphs 10-12),

(b) In section 14(1) the requirement thai goods shall be of "a
description which it is in the'course of tho seller's business to
supply" should be replaced by the requirement that the seller was
"acting in the course of $rade or business", and the proviso aexcluding
sales under a patent or other trade name should be deletod. (Para~
graphs 14-16), Views are invited on whether section 14(1) should be
re-worded on the lines set oub in paragraph 17.

(e} 1In section 14(2) the condition of merchantable quality (or in
Scotlands warranty) should cease %o be limited to sales by descrip-
tion and the requirement that the soller must have boen doaling in
goods of the relevant doscription should be replaced by the.require- )

ment that he was "aoting in the course of %rade oxr business”. (Para-
graphs 18-19),

(&) "lerchantable quality" should be defined for the purposes of
sootion 14(2) and sootion 15, and section 14(2) should be
re-fornulated on the lines set out in paragraph 23 with the sub-
stitution of "Wy a seller ccting in tho courso of traede or business"
for "by way of trade". (Paragraphs 20-26 and 30},

(e) A clausc should be added to section 14 to the effeet that where
goods aro gold through an agent or auctioncer acting in the course

of trade or business, the gbods shall be deomed to be sold by a
seller acting in tho course of trade or busincss, (Paragraphs 27-28).

(f) 1t should no longer be a requiremont that for the purposes of
section 15 it rust bo shown to bo = torm of the contract that the sale
is a sale by sample and that, if the contract is zeduced to writing,
thie torm oust be inoluded in tho writing, (Poragraphs 30-31).
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(g) In consumor sales the benefit of tae scller's obligations undor
sections 12-15 should be extended o any person vho may rcasonably be
expected to use, consume or ve alfected by the goods. (Paregraphs 32-37).
But views are invited on whethor this oxtension should
(a) be limited to cases of personal 1ngury,‘ or .
(b) cover danage to property as welly or B o
(¢) cover all financiel loss. | |
(Paragraphs 38-41).

Contracting out of the conditions and warrantios imglicd by sections 12-15
of tho Spla of Goodo Aot 1693 SN

80. It is proposed that any contracitual provision which purports to oxerpt
the seller from any obligation arising from a broach of any of the above
conditions and warrantics shall be void on a consuner sale as fentatively
defined in paragraph 51. (Paragreph 53). But views are invited on the
question whether an exclusion of the statutory conditions and warrantloa
should be permissible in the c¢aso of auction' sales, and, if so, to’ what
extont., _(Paragraphs 55-58).

8l. Views are invited on the foliowing questions rolhting to commercial
salaes:

(a) Should cantracting out of tho statutory conditions and warrenties

bo completely froe from control on such sales? (Paragrapha 60, 61

(b) If there wore no control, would this loave retailers in an
unreasonably vulnorable position in the ovont of control being

inposed on cxemption clauses in consumer salcs? (Paragraph 63).

(6) Would it bo practicable to invelidato contracting out of tho
statutory conditions and werrantics on sales %o all end~-purchasors

of goods vhether for private purposes or for tho purposes of a trade
or businses? (Paragraph 64).

(d) Should contracting out of tho statutory conditions and
warrantios be subjoct to a goneral tost of reasonableness on the
lines of section 3} of the Misreprescntation Act 19677 (Paragraph 65),

(e) Ifa goencral tost of reasonabloness were applicd should the onus
of preoof be upon the sellor (o prove the rersonabloness of tho
oontracting out elause) or upon tho purchaser (to prove tho unreasone
ableneas of the contracting out clauso)? (Paragraph 65).,

(f) If e general tost of roasonoblceness were appliod should it be
applied as at the tinc when the contract wes nado or in tho llght of
the circumstances Uhlch have caused tho issuo of roasonablencss to
be reised? (Paragraph 65)., . - _
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(g) If the answors to questions (e) and (£) above wore to favour a
test of reasonableness which differs from the provisions of saection 3
of the Misreprosentation Act 1967, should the sootion bo amendod and
if 8o in what respects? (Paragraph 65).

(h) Would somo Tforn of control by the Restrictive Practices Court
(or some other special court or body) on tho lines auggeéted in
paragraph 68 provide a workable means of dealing with unieasonablo

. eontracting out provisions on commercial salos whilst av01dlhg the

disadventage of undue interforonce with commerecial bargalns?

(Paragrapha 68-70).

n

(i) Would it be practicable to combino the form of control reforred
to in (h) with a power in the oxdinary courts to declare invalid, as

being unroasonable, a contracting out provision which had not been the'

subject of a prior approval by-the Restrictive Practices Court (or

such other special court or body to which the jurisdiction might be
given)?  (Paragraphs 68-70),

(§) Should eany, and if so what, special provisions be made with
respect to international salaes? (Paragraph 75).
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APPENDIX 4

JOINT WORKING PARTY ON EXEMPTION-CLAUSES IN CONTRACTS

Toint The Hon. Lord Kilbrandon (Chairman of the Scottish
Chairmen: Law Commission)
airmen: ... Andrew Martin, Q.0. (The Law Commission)
Professor T.B. Smith, Q.C. (The Scottish Law
Commission) .
Mr. L.Q.B, Gower (The Law Commiseion)
Mr. M. Abrahams (The Law Commission)
Mrs. E.L.K. Sinclair (Board of Trade: 111,
February 1967)
Mr. 8.W.T. Mitchelmore (Board of Trade: from
Pebruary 1967)
Miss G.M.E., White (Board of Prade)
Mr. J.A. Beaton (Scottish Office)
Mr. J.B, Sweetman (Treasury Procurement Policy
Committee)
Mr. Stephen Terrell, Q.C. (The Bar Council)
Mr. M.R.E. Kerr, Q.¢, (The Bar Council: appointed
Pebruary 1967)
Mr. Peter Maxwell, Q.C. (The Faculty of Advocates)
Mr. W.H.H. Williams (The Law Society: resigned
Appoi.n- Fe’ox‘uary 1968)
ted after( Mr. J.H. Walford (The Law Society: appointed
consulta- February 1968)
t;g“ogggfj Mr. G.R.H. Reid (The Law Society of Scotland)
nisation ( Mr, R.G, Scriven (Association of British Chambers
ghown in of Commerce)
TACKEYS § Mr. W.E. Bennett (The Confederation of British
Industry) '
Mr. Gordon Borrie (The Consuwner Council)
Mrs. Beryl Diamond (The Consumer Council: resigned
February 1967)
Mrs. L.E. Vickers (The Consumer Council: appointed
February 1967)
Secretary: Mr. R.G., Greenec (The Law Commission)
Mr. Justice Scarmen, Chairmsn of the Law Commission, attended
some meetings,
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APPENDIX B

SECTIONS 12-15 SALE OF GOODS ACT 1893

12. In a contract of sale, unless the circumstances of
the contract are such aé to show a different intentipn, fhere
o . . .

(1) An implied condition on the part of the seller that
in the case of'a sale he has a right to sell the goods,
and that in the case of an agreement to sell he will
have a right to sell the goods at the time when the
property is to pas#: o

(2) 4n implied warranty that the buyer shall have and
enjoy gquiet possession of the goods:

"(3) An implied warranty that the goods shall be free from
any charge or encumbrance in favour of any third party,
not declared or known to the buyer before or at the

time when the contract is made.

13. VWhere there is a contract for the sale of goods by
description, there is an implied condition that the goodsr
shall correspond with the description; and if the sale be by
sample, as well as by description, it is not sufficient that

the bulk of the goods corresponds with the sample if the goods

. do not also correspond with the description.

14, BSubject to the provisions of thig Act and of any
8tatute in that behalf, there is no implied warranty or con-
dition as to the quality or fitness for any particular purpose
of goods supplied under a contract_of sale, except as follows;:=-
(1) Where the duyer, expressly or by implication, makes
known to the seller the particular pufpose for which

the goods are required, so as %o show that the buyer
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relies on the seller's sicill or judgment, and the goods
are of a descrlpulon which it is in the course of the
seller's bu81ness to supply (whether he"be’ the manu-
Tacturer or not), there is an implied condition that
the goods shall be reasonaoly fit for such purpose,
provided that in the case of a contract for the sale

of a specified article under its patent or other trade

name, there is no implied condition as to its fltneas

for any partlcular purposge:

(2) Vnere goods are bought by description from & seller
who deals in goods of that description (whether he be
the manufacturer or not), there is an implied condi-
tion that the ﬂoodé shall be of merchantable quality;
provided that if the buyer has examined the goods,
there shall be no 1np11ed condition. as revards defects
which such examination ought to have revealed.

(3) An implied warranty or condition as to quality or

fitness for a particular purpose may be annexed by the

usage of trade:

(4) 4n express warranty or condition does not negative a
warranty or condition implied by this Act unless

inconsistent therewith,

15.~(1) A contract of sale is a contract for sale by
sample where there is a term in the coniract, express or
implied, to that effect.
(2) In the case of a contract for sale by sample ~
(a) There is an implied condition that the bulk
shall correspond with the sample in qualify:
(b) There is an implied condition that the buyer

shall have a regsonabie oppbrtunity of comparing
the bulk with the sample:
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(e)

There is an implied condition that the goods
shall be free from any defect, rendering them
unmerchantavle, which would not be apparent on

reasonable examination of the sample.
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LPPEIIDIX C

S.2-302 OF THI U.S. UNIFORM COMMERCIAL CODE

1. The text of the section, which applies only to contracts for the
sale of goods, is as follows:

(1) If the court as a matier of law finds. the contract or any
clause of the contract to have been unconscionable at thq
time it was made tho court may rofuse to enforece ihe contract,
or 1% may onfovce the remainder of the contract without the
unconscionable clause or it Bay so limit tho application of
any uncongcionable clause as to avoid any uncongcionablo
rosult, |

(2) ¥men it is claimed or appears to the court that the contract
or any clausc thereof may be unconscionable the parties
shall be afforded a reasonable opportunity to presont
ovidence as to its commereial setting, purnose and effect
Yo -aid the court in méking the detormination,

2, The Uniform Commoreial Code was promulgatdd in 1952 and rovised into
its present form in 1958, By January 1, 1968, it had boen adoptod by

49 of the 50 states (the cxcoption being Louisiana) and by the District
of Columbia. Of tho states which have adopted tho Code both California
and North Carolina have omitted s.2-302.

3. The purpose of the scction is oxplained in a comiont published with
it of which the following is an exceﬁpt:

"This soction is intendod to make it pogsiblo for tho courts

to polico oxplicitly agningt the contracts or clauses which thoy
find to bo unconscionable. In the past ‘such polieing has been
accomplished by adverso construction of languege, by manipulation

of the rules of offoer and acceptance or by detorminations that

the clauso is contrary to public policy or to the dominant purpose
of the contract. This secction is intended t0 allow the eourt to
pass directly on tho unconscionability of tho contract or rartioular
clausc therein and to make a conclusion of law as to its
unconscionability, :

The basic test is vhethor, in the light of the general commercial
background and the commorcial needs of the partioular trade or casg,
the clauses involved are so onc-sided a8 to bo unconscionable under
tho eircumstances oxisting at the time of the making of the contract.
Subsection (2) makes it clear that it is propor for the court to
hear evidence upon thogo quostions. The prineciple is ono of the
provention of oppression and unfair surprise (of, Cempbell Soup

Lo. v. Wentz, 172 F.24 80, 34 Cir. 1948) and not of "disturbance of
allocation of risks bocause of superior bargaining power ..."
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This part of the comment includes a list of cases, both American
and Bnglish, which illustrate the underlying basis of the section.

They arce pro-Code cases and aro in the main "commorcia;ﬂ rather than
"consumor” contracts, including for the most part cases whorao courts of
equity have refused specific onforcemont or courts of law have strictly
construed one~sidud clauses, to deny a party the full benefit of a

clause obteinod through the abuse of a clear imbalanco of bargaining
power,

4. There is no definition in tho Code of what congtitutes an "uncon-
scionable clause", In carly law "unconscionable" contracts were thosa
which were harsh and oppressive, associatod with fraud, mistake or oross
inadequacy of consideration. The conceopt was frequently cmployed by
courts of cquity as o ground for rafusing spocific performance; it was
also available to a limited extent as a defonce at law. An Inglish

euthority has described an unconscionable contract as one

"such as no nman in his senses and not under & delusion would
make on the one hand, ond as no honest and fair man would accept
on tha other ... of such even the common law has taken notico",

(Chestorfield (Barl ggl v. Jangsen (1751) 2. Ves. Son, 125, 156,
per Lord Hardwicke).

2+ From the cases cited in the comment and from other sections of the
Code (e.g. 5.2-719(3) doaling with damages).it.seems clear that a widexr
meaning than this was intendod. It has been suggested that from a
reading of tho Code as & whole “unconscionable" can be equated with
Mgrossly unfair". 1 In the caso of Xansas City Whalesale Grocory Co.

Ve Meber Packing Corporation, 73 P.2d 1272 (1937), referred to in the.
comient on 8.2-302, a clause limiting the time in which complainta could
be made was hold inapplicable to latent defoots in o shipment of oatsup
which oould only be discovered by microscopic analysia., The element of

unfair surprise reforred to in the comment would appoar to includo cases

of terns in small print on the reverse side of a standard form contract
not’ road by the buyer or drawn to his attention (Egpqinggen '
Bloonficld Motors, 161 A.2d 69 (1960), - & case of attomptod disclaimer
of an inmplied warranty of nerchantability which was held o be "so
inimical to the public good as to compol an adjudication of its
invalidity"). Oppression in the scnse of %oo hard a hargain resulting

from a disparity of vargaining pover is illustratod by the case of

(1) 45 Ia.L.Rov, 843, 849 (1960).
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Canpbell Soup Co. v. Wentz, 172 F.24 80, 3d Cir. 1948, where a Federal

Court of Appeals refused to enforce a contract for the sale of carrots
toking strong exception to a ciause vwhereby in cases where Campbell's

were provented from taking delivery in certain circunstances, e.g. a

gtrike, the growers roguired Campbell's congent to dispose of their
carrots elsewhere.

6. is yet there have been fow cascs on the section so that no clear

Judicial definition of unconscionability under the section has been

evolved. The picture has however been filled out by docisions on other

sections of tho Code which use the sane test, end cases whore tho courts

havo found a powver of unenforceability on this basis at common law,

e.g. Williams v. Walker-Thonas Furniture Co., C.A.D.C. 1965, 350 F,.2d 445.

In that case unconscionability at cormon law was held to include "an

absence of meaningful choice on the pary of one of the partios together
with contract terms which unreasonably favour tho othor party",

T. The dearth of cases undor s.2-302 nay be partly explained by the
greator readiness of the Amorican courts as conupared with courts in this
country to refuse to enforeo contracis which they regard as harsh and
unfair by direct findings that tho contract is contrary to public policy,
Thus in Tunkl v. Regonts of the University of California, 383 P.2d 441, (1953)
the Supreme Court of California (a state which has adoptod the Code but

not 8.2-302) held that a clause exempting a party from liability for
personal injury caused by nogligence nay be ianvalidated on public policy
grounds vhere thero is marked inequality in bargaining power. It may

not therefore be nccossary in many cases o seek to rely on 8,2-302
savo a8 a last rosort.
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“In this Law -

'fqrming part of the bargain without being expressly

APPRNDIX D

ISRAFLT STANDARD CONTRACTS LAW 1964

- Definitiong
"standard contract" means a contract for the

supply of a commodity or a service, all oxr any of

whose terms have been fixed in advance by, or on

‘behalf of, the personsupplying the commodity or

service (hereinafter referred to as "the euppller")
with the cbject of constituting conditiond of many

_contracts between him and persons undefined as to

their number or identity (hereinafter referved to
as "the customers"); commodity" includes land and

rights over land, and rights of hire and lease;

"terms of a contract" includes terms referred to in

the contract, and any condition, waiver or other matter

stated in the contract itself, but does not include a
term specially agreed upon by a supplier end a
customer for the purpose of a specific contract;
"restrictive term" means any of the terms specified

in section 15; “court" includes a tribunal and an
arbitrator.

2. A supplier who enters, or intends %o enter, into . Application
c oo for approval

agreements with customers by a standard contract, may of stendaxd

apply to the Board appoinied for the purposes of the contract,

Restrictive Trade Practices Law, 5719-1959 (herein-
af'ter referred to as "the Board") for approvsl of the
restrictive terms of the contract.

3. Applications for approval under this Law shall be . Composition
dealt with by the Board composed of three members, who ggaigf

' shall be the Chairman of the Board or any other judge
appointed for that purpose by the Ministor of Justice
and two members of the Board, one of whom at least
shall not be a Stato employee.
4»  The Board shall not entertain an application for Reatrio?ion
approval mede after an objootion againat a restrictive :goipgiica-
term of the oontract has been raised in a suit betweon approval,

tho supplier and one of his customers, nox shall it
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entertain an application for approval of a term which

a court has, uanr‘quﬁigq_}q{ decided to regard as

void,

5. Viere an application for approval has boen made, Powers, of

the Board may, after hearing the applicant and the Bogrd.

Lttorney~General or his represenvative and after giviﬁg-

every person designatod under the rogulations as a

respondent an opportunity to state his argumonts,

approve any restrictive term of the contract or rofuse

to approve such term. ’

6. In deciding upon the velidity of a resirictive Matters to

term, the Board shall consider whether, having regard ng:gFE;-

to the terms of the contract in their entirety and to Board,

all other circumstances, such term is prcojudicial to

the customers or gives an unfair advantage to the

supplier likely {o hiejudice the customers,

7. For the purposes of summoning witnesses and . - Taking

talting evidence the Board shall have all the powers - evidence;
procedura,

which a District Court has in civil matters. The ~

Board shall determine its procedure in so far as it

has not been prescribed by the Minister of Justice

by regulations.

8., The applicant, the Attorney-General and any - Appeal,

rorson designated under tho.regulations as a respondent

may, within 60 days, appeal against the decision of the

Board to the Supreme Court,

9. in approval of the Board shell be valid for a Per%od of

period of five yoars from the day on which it was zglldity

given or for such ehortor poriod as may be fixed by approval,

the Board in its decision. |

10, A restriciive term of a standard contract : Effect of

epproved by the Board shall be of full offcct in approval.
every contract made in accordance with that standard

contract before approval was given or during the

period of its validity, and tho provisions of

section 14 shall not apply thereto.
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1l. A restrictive torm of a siandard contract which
the Board has refused to approve shall be void;
hovever, if before approvaliwns refusad that standard
contract had been approved by the Board, the refusal
shall not affect any contract made in accordance with
that standard contract befora such approval or during
the period of its validity.

12.  Tho Board shall keep a register of its decisions;

the register shall be open for inspection by any
PeTson. The Board may publish ite decisions in such

form a9 it may dcem fit in the public intorest.

13. Vhere the Board has approved tho terms of a
standard contract, the supplier shall indicato

the fact of approval on 4he face of avery contraoct
vhich ho makeé with a customer aftor the approval
was given and during the period of its validity,

Vhere no such indication was made on the face of a

particuler contract, a court nay, notwithstanding the _

Board's approval and the provisions of section 10,

act in respoct of such contract as provided in

.Bection 14.

14. Vnere,in any legol procecding between a supplier
and a customer, a court is satisfied that, having
regard to tho terms of the contract in their

entirety and to all other circunstances, & rosiric-
tive term is prejudicial to the customers or givas

on unfeir edvantaze o the supplior likely to
prejudice the customers, it oy rogard the torm or
any part of it as void and may order tha roturn to

tho customer of anything given by him on the strength
of such term.

15. 4 restrictive torm is o term which -
(1) excludes or limits any liability of the
supplior towards the customer, whother con-

tractual or legal, which would have existed
but for such torm; or

(2) entitles the supplier to cancel the cone

tract, or vary its conditions ox suspend its
performance, of his own accord, or othorwige
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-provides for the rescission of the contract,

or the abrogation or limitation of any of the
customer's rights thercunder, unless such
cancellation, variation, suspension, rescission,
abrogation or linitation is conditional upon a
breach of the contract by the customer or upon
other factors not dependent on %ho supplief; or

(3) makos the exercise of any right of the
customor under the contract conditional upon tho
consent of the supplier or of some other person

on his behalf; or"

(4) requires tho custoner to resort to tho
supplier or to some other person . in any nattor not
directly connected with the subjeect of the contract
or makes any right of the cusiomer under the
contraot conditional upon such resort or limits the
freedom of the customer to enter into an agreement -
with a third party in any such matter; or

(5) constitutes a waiver by the customer in advance
of any of his rights that would have existed undor
the contract but for such term; or

(6) authorises the supplier or some other person
on his behalf Yo act in the name of tho customer
or in his stead for the purpose of rcdlising a
right of the supplier against the customer; or

(7) makes accounts or other documents propared by
or on behalf of the supplier binding on the custoner,
or otherwise imposcs on the customer a burden of
proof which would not have been on him but for such
term; o 7 '

(8) nakes tho right of the customer to any legal
reredy dependent on the fulfilment of a condition
or the observance of a time-linit, or limits the
customer with regard to arguments or o tho legal
proceodings aveilable o him, unless such term be
an arbitration clause; ox

(9) refers a dispubc between the parties to arbie
tration in such memnor as to give the supplior

more influence than the cusiomer on the dosignation
of the srbitrator or arbitrators or the place of tho
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arbitration or entitles the supplier to choose,

of his own accord, the court before which the
dispute is to be brought.

16, The fact that a torm of o contract has been
invalidated by the Board under section 11 or by the

Court under section 14 shall not in itsclf affect the
other terms of the contract.

17. In an appeal ogainst a decision of the Board or
againat a determination under section 14, the court

of nppoal may reconsidor tho matters mentionad in
section 6 and 14, ‘

18. For the purposes of this Law, the State as a
supplier shall have the same status as any other
supplicr.

19. The provisions of this Law shall not opply to a
term which conforms with, or is more favourable to
the custormer than, a term preseribed or approved by
or under an enactuent in force immediately prior to
the coming into force of this Law or provided in an
international agreement to which Israel is a party
or in an agreenent between an Isrmeli corporation
approved by the Governnont for the purposes of this
scction and a foreign supplier.

20. The provisions of this Law shall not derogate
from any other law or affoct any plea by virtue of
which a contract or any term thereof, whother restrice
tive or otherwise, may be void or voidable.

2l. The Minister of Justice is charged with the
implementation of this Law and nay noke regulations
for such implenentation, including rules of

procedure of the Board and provisions as to -

(1) persons to be rospondents before the Board
in addition to the Attorney-Genoral or his
reproscntative;

(2) evidence which, notuithstanding the
provisions of any law uay be adnitted or
required in any prococdings before the Board;
(3) paymont of costs, advocate's fees and
witnosses' allowancos;
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(4) fees to be paid in ﬁroceedinga before the
Board;

(5) procedure in appeals under section 8;

(6) the forn of the indication to be made on
contracts under scction 13,

22, The provisions of sections 10, 11 and 14 shall
not apply to a contract made before the expiration of
six months from the coning into force of this Law or
before a docision of the Bocrd under section 5 in

roapoot of auoh standard contraot, whiohavar dato is
earlior,
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