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I TRODUCT I ON

In specifying the functions of the Law Commissions,
section 3(t1) of the Law Commiesions Act 1965 provides:

"It chall be the duty of each of the Commissions
to take &nd keep under review all the law with '
whieh they are respectively concerned with a view
to its systematic develonment and reform, including

in particular the codification of such law, the elimination-

of asnomalies, the repeal of obsolete and unnecessary

enectinents, the reduction of the number of sepsrate

enactuents and generally the simrlification and
modernisntion of the lew, "

Codifieetion hrs thus been oet by Parlisment in the
forefront of the methods by which the legsl systems of
Britaln &1e te be reformed: this wes some time ago forecast.

" by Lord Cooper in these trenchant words:

"All lerel systems recuire a cement to bind them
into a coherent whole; and the question whieh the
Common Low ay:rtems will very soon heve to face is
vhether e betler cement than rigid vrecedent cennot
be Tound in rore codificstion snd in methodised
reasoning from c¢lear nrinecinrles in sccordence with
the civilian tredition. The judge nust not bte
the pertics' orscle, but he must e something more
than en aninsted index to the law rerorts."d
It secmed to the Scottish Law Commission, st the outset

of their work, thet for meny reasons the law of evidence was
the lranch not only most casily suscentible of ecodificetion,
but was also that in which a code would be of the highest
proctical value. That opinion having been endorsed by
Hinjsters, and the »roposal having been formselly avrroved by

then, the Comnission came under a statutory duty to rrepare

selected Paners, p. 207.
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a code, In so doing, they were bound, =as is'provided by
seetion 3(1)(f) of the 1965 Act, "to obtain such informstion

- as to the lepal systems of other countries as avnesrs . . .
likely to facilitate the rerformance of . . . their functions,"
fince the law of evidence has to fit into the {remevork of
substantive law, 2nd also into current court vrocedures which
the Code is not intended to deal with, it 1s elesr thet
asaistance cen, for the most pert, only Te looked for from
legnl syctems which resemble ours in vrineiples, idculs and
rractice, As & consequence it will be seen thet the other
Jurlsdietions nmoust freguently referred to ere thore of Englend
and the United fStates, It vill also be cobserved, howevef,.
that foreign systems are applied to mainly for explanafion and
cormment; in ithe perticulars in whieh reform of the law is

recomirended, our pronossls owe very little to foreisn sources.

The Firat Draft

The preparation of a code, even for a Lwranch of law so
restricted as this, is a2 long business, Yiork hns already
been going on - though not uninterrupted by other rressing
comaitments - for nesrly three years, The Commission were,
however, advised ageinst delaying the placing of their results
before the profession and the public until they were complete.
It was Celt that the mere helnful course weuld be, when n
subostantiel part of the draeft wos reody, to ask for comment and

eriticism on its form gnd sutstance, so that enendnents of
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citier could he introduced invo subsiequent chantcers. Hoy ves
it thought bvest to produce firat what might e called a self-
contained section, bul rather to show chupters Cealing with &
wide variety of topies, It will, however, be noticed that

the first five chapters ltelong, as it vere, to the same funily,

i.eing concerned vwith the competence of evidence, and the making-

of it availsble. Chavter 6, which deals with witnesses rather'

than evidence, obviously leads into the vreleted gquestion of
privilege and confidentiality; when fules on these topiecs have
veen drafted, the chapter may reguire sonme rearrangement,
Chepters 7 and & contain exdmples of crticles directed to the
cctual conduct of trianls. what proportion of the whole the
first 62 articles revresent cannot be accurately cestimated,
The Americen MHodel Code,1 omitting certain general orovisions
which may be inappropriate to the present Code, extends tb
105 articles, together with a commentary. The way in which
the codificntion of a self-contained branch of the law can
reduce the mass of documents necessary lor its presentation,

in text-books, statutes ind reported decisions, is very

striking.

The IForm of the Code

It iscleorthst the form of a code must differ radicrlly fron

that of an existing British statute. The present form of such

statutes is condlitioned Ly the fact that they are drafted
against the background of the bLody of existing law, detalls of
which it 1s desired to change. A code, on the other hand, is
designed to set out the ﬁhole law relsting to a varticuler

subject in a comprehensive and systematic way, e&nd to form the

Jee p. 9.
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itnsie gource of iepal 1rinciple in Lhut field. It is neither
vesipgned sinply o effect mlterstions tu existinpg law, tuuupgh
it may do so incidentally, nor simniy to restate the low,
though in [get it ay do this; it is Gesigned rother to
supplant the existing law coupletely in & particulsr field.
In this situation the particularised Irafting which is thought
anpropriate to existing legisiation would be cut of nlace. it
16 not desirasble tc ;ut the Courts in a astraitjacket from which
they will inevitably seek lo escape; the hisbtory of foreign
codifiertions suggensts thet cttenpts Lo envisage all possible
gituations #re conspicuous oniy Ly their falure,.

A code, therefore, should Le dreofted with the rrimary
alm of enuncinting clearly and simply . the lasic princinles of
the relevant vrench of the isw in a form in vhieh they can
e readily understcod Ly lepgnal practitioners and others vho
mgy wish to consult it. The application of tliecse :rincinples
to particular rroblems, vhich is often a matter of concern
in existing ctetutes, should be left as a rule to the Courts
to determine, It is lor the Courts to give eiflect to
Lthose uyrineiples ageinst the vackground of a nattern of
lif'e which constanily alters. 1t iz recognised theot with
the passage of time the interpretation of particular
erticles way change; this is a result to we sousht rather

than to be deplored.

The Ccmnentary

The Scottlish Law Commlssion propose that the Code,
c8 1t ls ultimstely arproved by the legisleture, should

e accompanied by a commentary. “his commentary is

tesipned -
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(a) to Justify and exnlain the principles which the
Code embodies;

(b) to indicate its intended field of apnlication

(e) to moke clear in whet respects it is intended

to alter the substance of the existing law, and

(a) to'polnt out the 1elationship between the

Articles.

The authority to be given to the commentary will
neturally Le & matter [or Parliament, but the Scottish
Lew Commission hore that it will be accented as a
leritimete extrinsic eid to the construeticn of the
Articles.

The commentary sttached tc the enacted Code, however,
will necessarily difler considersbly Trom that presented
withi this First Draft. The latter has been prenared pri-
merily for the informetion of the legasl profession, and to
assiost them in discussing and critieising the Articles them-
aelves, Its form is not necessarily =mprovriste for publie
consumption; it is Ffor consideration, for'example, wvhether
any citation of sources or authorities is desirsble in the
final version, It may also be thought necesssry to expand
or explsin the lansusge vsed, which hes been deliberately
commressed having repard to the cuslifications of 1ts in-

tended audience,

Authority of judicial decisions vithfg;s the Code

The Code is not intended to be merely a rectote-
ment of existing law but is rather intended to supersede
it. It is one of the main objectives of ¢ code that
constant reference to prior decisions is rondered un-—

necessary. This hes been recopnised since the commere



cinl codes tvere enscted towsrds Lhe end of the 19th

century. In Bank of England v, Vaglisno Iros.', a

case concerning the consiruction of the Bills of
. Exchange Act 1882, the conclusicn crrived t by a nujor=

ity of the Court of Appenl was criticised by Lord

r

lerschell cn the Collowing grounds:

"The conclusion Lhus expressed was [ounded
upon an exanination of the =¢ate of the law at the
time the [ills of Exchange Act was passed. The
prior authorities .ere subjected by the learned
Judges who concurred in this conclusion to an elalo-
rate review, vith the result that it vins estsiblished
to thelr satisfaction thet a .11l nade payeble to a
fictitious person or his order wes, as sgolust the
acceptor, in effect s 111l paystle to barcrer, only
when the accentor was wware of the cirecumsisnce that
the payee was a [lietitious person, sind fuwrther, that
his 1igbility in thst cese depended unon rn sppli-
cation of the law of estonpel. It sppeared i. those
learned Judges that if the excention was to l.e further
extended, 1t would rest upon no rrinciple, and that’
they might wvell pnuse Lefore heolding that rect. 7,
sub-sect. 35, of the slatute was 'intended not wmerely
to codify the existiing law, but teo slter it and to
intreduce so vemurkable snd unintelligible o chunge'.

"liy Lords, with sincere respect for the learned
Judges who have taken this view, I connot Lring myself
to think that this is Lhe proner way to deal with such
& statute a8 Lhe Yills of iIxchange sfct, which wus
intended to Le s code of the law relsiing Lo nepo-
tizble instruments. I think the rroper course is
in the rirst instance to ciruine the iznguspre of the
sitatute rnd to ask what is its naturel mesning, un-
influenced by any considerstions derived from the
previous state of the law, and not to start with
inguiring how the law vreviously stood, and then,
assuming that it vas probvebly Intended to leave it
unaltered, to see if the words of the ennetnent will
Leor an interpretetion in conformity with this view.

"If a statute, inlended to eml:cdy in o code &
porticular branch of the low, is to he lrerted in
this fushion, it sprears to me thot its ubtlilit, will
be almost entirely deslroyed, tnd the very -vject
with which it wvas cnocted will Le frustreied, The
pvrpose oiff such ¢ stetute surely wes that wn iny 1:0int E
specitfically dealt with Ly it, the isrw spould. he :
vecerteined by Interpreting the lenpgunje used insteed

V1817 n.G. 107
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of, &8 Lelure, Ly reoaming over a vost number of
puthorities in order to dilascover tvhat the law was,
catreeting it by o minute eritical exsuwinetion of

the prior declisions, dependent upon & knowledpge of
the exact eflect even of an obsolete proceeding such
as g demurrer to evidence. I ain of courze fur irom
ascerting that resort may never e hed to the previous
stete of the law Tor tlie purpose o alding 1n the
construction of the rprovigions of the code. IT,

for example, & jrovisiocn be of doubtful import, such
resort would te perfectly legitimate. Cr, cxain,

i{ in ¢ code of the l:w uof negotisble instlruments
words he found vhich heve previously scquired a
technical meaning, or Leen used in ¢ sense other

than their opdinery one, in relation to such instru-
nents, the same interprelstion mighi well Le put uvon
them in the code, I give these os exancles msrely;
they, of course, do nol exhaust the cestegory. vhat,
however, I am venturing to insiet upon is, that the
Pirst step taken should be to interpret tlie languepe
of the stetute, and thet an uppeal to earlier declsions
can oniy be justificd on some erecial ground,"

This passege has been guoted at length tecsuse of the
zmount of vaolusble edvice which it offers upon a tople which
is, since codification as oprosed to ccnsolidation is not
common in English or Scots law, still the subjJect of doubt
. and dispute. The problem becomes even nore acute .n face

of 2 code which [or the first time ls casct in language
‘foreign to the Parliasmentary draftsman, and 1s to te
interpreted not by 2 minute examination of its cxrress
Lerns bub rather bty ressoning lrom general prineiples,

It is hoped thet in Ccotlend, having regard to Lhe tra-
dltions of our couwmon low, the form of cur ancient statutes,

snd the freedom from the bonds of ztare decicis enjoyed

b the Court of Session, there will be the less difficulty

in 2dupting to new nethods of stoting the law,.

\ .
Tre~code ptatutes vis-a~visg the Code

It is the intention that the substance of the pre-

code statutes alTecting the law of evidence should, so



for as 1t is to remein in roree, be reproduced in the
;rticles themselves, In uny suel cune, s 2ls0 in the
case of g statute the provisions of whieh are not inten~
ded to be incorporated in the Tode, the statute ituelf
liay be scheduled for repeal in the ststute which brings
the Code into force. In exceptional eczces, 2 recent
statute mey be reproduced verbatim in the comrentory.
In even more excepticnsl caces, where it is desired not.
to overload the Code uwith details in wnimrortent var-
-tleulars - c.g. the pules s Lo the ovailebllity of
diplomatic witnesses - the sppropriate statutes may remain

unrepealed, and be merely referred to in the comnentary.

The Imnediate Objeect of Publication

The object of the Scoitish Law Comuicsion in pub-
lishing this draft is tu reap the rdventage of early conw-
cultetion with the legul profession snd other interested
persons; in narticular couminent and eriticism is decired
upon (a) the form of the Code, (b) the substance of the
Code so far as it has gone, (c) rdvice upon the treatment
of those parts of the law which have not yet been codified,
ond (d) the interpretation of the Code, ond its relation-
ship with judicial décisions, both pre-~ ond post-code.

The form which discusslons are to take will te for arrange-

tent with the bodies and persons concerned.

~ The Numbering of the Articles

This ¥lrst Draft is divided into Chaptersz and Articles.
The numbering of tihwe Articles is consecutive within each

Chapter, the first Article of each Chapter being numbered 1.
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Thus the Article defining an expert witness may be cited

as "Article 2.4(a)".

Teble of Referenhces

Alison - Alison, Principles and Practice of the Criminal Law
of Tcotlandg, 1832~33,

Amerlcan liodel Code - Model Code of Wvidence as adonted and
promulgated Ly the Americen Law Institute, 19,2,

Boland and Sayer - PRoland and Sayver, Oaths and Afflrmations,
2nd Edition, 1961.

Cooper - Lord Cooper, Selected Pepers 1922-1954, 1957.
Cross - Cross, kvidence, 3rd Edition, 1967.

Dickson - Dickson, A Treatise on the Lew of Fvidence in Seotlend,
2né rdition, 1887.

Tiume - Baron !ume, Commentaries on the Lew of Scotland respecting
Crimes, Lth Edition, 184L.

Law Feform Committee 13th Report - ILaw Reform Committee 13th
Revort, M"Hears ay Fvidence in Civil Proceedings",
Crnnd. m9bh, 1965.
Lewis -~ Lewis, Manual of the Law of BEvidence in Scotland, 1925,
Phipson - Phipson on Evidence, 10th Fdition,1963.

Renton and Brown - Fenton and Brown, Criminal Procedure accord-
ing to the Law of Scotland, 3rd Fdition, 1964,

Atalr - Viscount Stair, The Institutions of the Law of Reotland
(liore's letion),183°

Yalkers - A.G. Vialker and F.i¥.L. Valker, The Lsw of Tvidence in
Scoetland, 196L4.
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CHAFTER 1

HEARSAY

The ru;e against hearsay is not, according to the American
lodel Code, historically é concession to the weaknesses of the
average jury, but.“is the child of the adversarj system“.l
Whatever may be said of the firat part of the proposition, the
second iz not easy to reconcile with the history of Scottish
practice. Stair, writing in 1693 (2nd Edition), states the
rule;2 yet it was only by the statute James VII 1686, ¢, 18
that the examination of witnesses, until then conducted
privately by the judze and ﬁis clerk, had been directed to be
carried on in the presence of the narties or their advocates,
but, "no other ought to be admitted".3 The proceedings were
at least until that date clearly of an inquisitorial character,

The objections which are normally stated to the acceptance
of hearsay are that evidence is laid 5efore the Court (=)
otherwise than by a witness on oath, (b) in a form which renderé
it immune from cross-exanmination, and (c¢) which is not always
the best evidence of whét it spealks to. It has also been
claimed (&) that the adﬁission of hearsay would result in the
proliferation of marginally relevant evidence, with the obvious
consequences of delay and expense. Sone degree of validity
may be allowed to all these objections. On the other hand,
there is a growing feeling, to which this Code tries to give
effect, that all relevant evidence ought to be competent,

Since so many of the decisions which juﬂges and jurymen take in

1. 218, | | -

2 "Testimonies ex auvditu prove not, that is, where the witness

gives for the reason of his knowledge, that he heard the
matter by relation of others." iv.43.15 See Dickson §244.

3 stair iv.43,14,
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their private lives proceed in whole or in part on the evaluation
of hearsay, it is hard to claim that such evidence ig a nriori
incompetent when offered in court. That it is not the best
evidence is true in some cases but not in others, Which of the
following answers gives the more reliasble information, it being
understood that the questions are being put at a trial taking
place two years after the incident deseribed? W1l says, "To

the best of my recollection I was 100 feet from the accident
when it happened,” ¥ 2 says, "W 1 came running to me and saiad
he had just seen an accident, I asked him how far away he was,
and he said 10 feet. I took a note of that, which I broduce.“
Furthermore, if % 1 says on oath, "I saw A there at the time",
that is the best evidence. If W 2 says on oath, "W 1 told me

at the time he had seen A there", that is second best evidence

of A's presence, but that does not make it worthless, It is
useful in surport of W 1's credibility. That is the basis of
the accevntance of the de recenti statement in cases eapecially
of sexual assault, It is not strictly corroboration, {though
the distinction is an unreal one) but it supoorts the credibility-
of a witness by proving that his conduct at the time of the
incident was consistent with the evidence he is now giving,

The adoption of this Code will do away with the de recenti
doctrine, or to put it another way, there will no longer be any
speciagl rules for de recenti statements, In short, hearsay
will in future be classified in the same way as all other
evidence -~ the weight of it will vary. In many cases 1t may be
necessary to warn juries of its lesser value, for any of the
reasons set out above, but this lesser valne nrovides no reason

for its rejection, only for comment.

DE 80702 BL{25)



1.1 - 1,3

Article 1,1 Hearsay evidence is evidence by a witness of an
oral statement made, or alleged to have beeﬁ_made,
by another person,

Article 1.2 Ixcept as provided in the following Articles,
hearsay evidence is not admissible for the purpose
of establishing the truth or falsity of faéts
asserted in the statement,

Article 1.3 Hearsay evidence is admissible under the following
Articles only where the person who made, or is
alleged to have made, the statement would himself
have bheen a competent witness at the time when the
statement was made, and had personal knowledge of

the matters dealt with in the statement,

COLMEENTARY

The definition contained in Article 1.1 has been compiled
from a number of sources with the object of circumscribing the
gubject dealt with in this Chapter.

Pirstly, it is so worded as to exclude what is sometimes
called "self-corroboration",l or "the rule against narrative",2
that ig, evidence given by a witness of something which he
himself has said, "From the etymological point of view it
certainly strains ianguage to refer to what was previously said
by a perscn who 1s presently testifylng as 'hearsay'.“3 Such
evidence is alreédy competent for the purpose of diserediting a

4

witness,” and in terms of this Code it will become competent
for other purpcses as well, According to Phipson5 this would
be a reversion to English law as it was in the 17th century,

but is no lenger.

Fhipson 8 1573.

Law Reform Committee 13th Report, para.5.
Cross p.387.

Bvidence (Scotland) Act 1852, s.3.

RISV VN
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1-1 - 1-3

-] B

Secondly, it will be observed that the definition itself
does not make the familiar distinction between a statement by
another which is offered as proof of the assertions contained
in it, and a statement made by another which is offered as proof
that the statement was in fact made, A simple illustration
makes the distinction clear. "I heard A say that he had seen
B strike O", if offered by the prosecutor at the trial of B for
asgault, falls into the first category, but if offered by B in
an action of defamation at his instance against A, falls into the
second, S0 also, in cases where reputation, common report or
the like are in issue, evidence would be admissible of state-
ments made by others than the witness, It is felt that both
‘categories must, semantically, fall under the head of hearsay,
and the relaxation of the rule in favour of the second category
is secured by the terms of Article 1.2,

Article 1.3 is necessary, lest evidence which at first hand
would have been inadmissible become admissible merely because
it falls, as secondary evidence, under one of the exceptions to
Article 1.2, It also has the effect of excluding secondary
hearsay. "l heard A say that he had heard B say that he had seen
C there" is inadmissible, since C's presence was no: within the
personal knowledge of A,

It will be observed that the definition includes as hearsay
what are called "implied assertions", Crosst gives as an
example, where the matter to be proved is X's presence at g
certain place and time, evidence that A had been heard at that
place and time to say, "Hullo X", Provision is made by Article
1.6 to except such ejaculations from the rule as being part of
the res gestae, Although the learned author points out that the

American Model Code confines the rules about hearsay to express

1 po. 383-385,
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agsertiona, and that Kenny1 takes the same view, it is felt fhat

implied assertions are truly hearsay, and ought to be expressly

enfranchised,

Article 1.4 (a) Hearsay evidence is admissible if the maker
of the reportdstatement has already given
evidence, or is to be ealled subsequently,
as a witness in the case,

(b) The calling of the maker of the statement

may be waived of consent,

COITENTARY

While the 'best evidence" rule ought not to exclude hearsay,
neither ought hearsay to be readily accepted in lieu of the
best evidence, but rather in support of it, The admission of
hearsay is therefore generally conditional upon the maker of
the statement also giving evidence, if he is available and called
for by another party.

The current (English) Civil Bvidence Bill makes detailed
provision as to what is to be prescribed by way of notice and
counter-notice when oral hearsay is to be adduced. It is
thought that it should bz left to the Judges to regulate such
matters by administrative act. The condition that the maker

of the statement must, if possible, be called as a witness is

consigtent with the American ilodel Code.

Article 1.5 (a) Hearsay evidence is admissible if the maker
of the reported statement is missing or dead
or has subsequently to makinzg the statement
become an ilncompetent witness, or if for any
other reason the Court considers it 1mpractig-

able to require his evidence to be adduced,

v

1 Outlines of Criminal Law, 19th Edn. p.500,
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“15- 105 - 1.6

(b) It is competent to lead evidence for the
purpose of impugning the credibility of a
person whose statement has been adduced under

this Article.

COI-J?.:‘.CNTARY

The present law of Scotland as to the sdmissibility of
the statements of deéeased persons is more liberal than that of
Englend, where at common law or under the-Rvidence Act 1938,
"Gix kinds of statement by deceased persons that are admissible
as evidence of the truth of their contents sre, declarations
against Interest, déclarations in the course of duty,
declarations as to publie or genersl rights, pedigree
declarations, dying declarations and statements by testators
concerning the contents of their Wills."1 The general admission
in fcotland of statements by the deand is Justified on the view
that, since the declarant casn no longer give oral evidence, his
declaration then becomes the "best" evidence availlable. It is
submitted thet this rule should be generalised and aprlied, in
both civil and eriminal proceedings, whenever it is impracticable
to call as a witness the maker of a ststement who has versonal
knowledpe of the matters in issue, It is true that such evi-
dence cannot be tested by cross-examination. This is relevant,
however, not to the admissibility of the statement, but to its
welght. Article 1.5(b) is cunsistent with the law of England
es affectedby the Civil ¥vidence Bill an d with Rule 531 of
the Americen Model Code.

Article 1.6 MHearsay evidence is admissible if the reported
statement was made by & person as & natursal,
spontaneous and‘immediate reaction to an event
which took place in his presence, sight or hearing,

g0 as to form part of that event and te explicatory

of it.
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COLIMINTARY

This Article states the rule as to res reatae, which is
dealt with In every work on evidence, ss an excention to the
hepraay rule, As glready pointed out, it includes the "implied
as..ertion”. Il:is class of evidence was described in non-
technical language Ly Lord Young: "Fes gestse is the whole
thing that happened. Explanstions uttered or things done at
- the time by those concerned are part‘of the res pestme, ana
may be spoken to hy those who heard or ssw them. But an sccount
given by anyone, whether child or adult, on going home, or at
any time thereafter, is an account only, and not res rrestae."1

“he important thing sbout the res gestae is that in certain
circumstances a thing which is said may be an act insenarable
from and homogeneous with another act, namely a thing which is
done. There has been a good deal of confusion on this topiec,
mainly arising from a failure to distinguish between a statement
which is part of the res gestae and a de recenti statement.
"Proof of a de recenti statement is admitted Tor its bearing on
the credibility of a witness, and is therefore confined to
statements by witnesses. It 1s not corroboration, and it may
have been made after some interval. A statement‘forming nart
of the 1es rgestae, on the other hand, may have been mede by
some unknown person; it must Le rart of the event; end it is
independent, and possibly corroborative, evidence. Indeed, it
a de recenti statement is one mede shortly after the occurience
it cannot by definition be rart of the occurrence. This =scems

to have been overlooked in Q'llara v. Central &,M.T. Co.,2 where

tvo of the judges in defining res gestae said thet the statement

should be st least de recenti and not after an interval whieh

1

Greer v, Stirlingshire Road Trustees (1882) 9,R., 1069 at D.1076

2 9941 s.C. 363.
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would allow time for reflection and for concocting a story.
These are almost the very words used in an earlier case to
define a de recenti statement,l and they leave out of account

that no 'story' can be part of the res gestae,"z

1 Gilmour v, Hansen 1920 5.C.598, per L,P, Clyde at p.603.
2

Walkers p.400, § 318, It may respectfully be doubted whether
the illustrations given in Humqu p.406 (note a), the first
of which is quoted by Dickson in & 254, would bhe accepted

today as instances of evidence admissible under the res gestae
rule,

nr; i FUY PR §
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CHAPTRERR 2

OPINION SVIDENCE

Article 2.1 Opinion evidence is evidence of an inference
drawn by a witness from facts known or estab-
lished or assumed by way of hypothesis,

Artiecle 2,2 It is not a valid obJection to a question that
it calls for ovinion evidence, except as

hereinafter provided,

COMLIENTARY

The distinction between evidence of fact and evidence of
opinion may be narrow, unreal and difficult to reduce to one
of form, Walkers give an excellent example - "Identification
of a person is an instance (of opinion evidence). This may
range from 'That is my partner' to 'That is the stranger I saw
in the close that night'. Fach statement on analysis is one
of belief founded on inferences, but, while the former would
normally be accepted as a statement of fact, the latter is
obviously one of belief."1 The séries could be extended to
1llustrate further - "I inferred that he was on his way home";
"I inferred that he was in a diabetic coma®, The proofs of
thege two inferences respectively will require different kinds
of evidence; expert evidence, upon which the second will
depend, 1ls dealt with in succeéding Articles,

The supposed distinction ¢ riticlsed by Walkers is firmly
dealt with by the American lodel Code: "Yhere a witness is
attempting to communicate the impressions made upon his senses

by what he has perceived, any attempt to distinguish between

L p. 431, gar(a)
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so-called fact and oninion is likely to résult in profitless
quibbling.  Analytically no such distinetion is possible, "t
The antithesis stated by Dickson, "the examination of
witnesses must be on facts which fell under their own observa-
tion, not on matters of opinion or inference, which are for
the jury, not for the witnesses"2, is, it ism submitted, unsound,
Article 2,3 It is not a valiad objection to opinion evidence,
that an inference drawn from 1t leads to g
conclusion which answers the whole or part of the

question in issue.

COIBIENTARY

This objection is dealt with separately, instead of being
left to fall under the general rule of Article 2.2, because the
code proposes an alteration in the Present law, It is submitted
that the present rule, which excludes evidence of this character,
is inconsistent with a prover distinetion between competence and
weight. When W says, "I saw A driving at about 35 m.p.h. down
a narrow and congesited street on a wet night on the wrong side
of the road", the jury may be entitled to draw an inference
about the quality of A's driving, But they were not there at
the time, in a position to evaluate all the circumstances
simultaneously, and to come to a conclusion on them as W was,
Nevertheless, we at present disallow the next obvious question,
"Was A driving with TProper care?" The person who was in a
position to draw g contemporary inference may not say what

that inference was. It is submitted that that inference hainly

1 Commentary to Rule 401, p. 201,

2 §391.
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of value, although it would be necessary to remind the Jury

that 1t was for them to come to a conclusion independently

of, but not necessarily uninfluenced by, that arrived at by W,

The degree of that influence would depend on the weight given

to the evidence,

incompetent,

Article 2.4

(a)

(b)

(e)

It is difficult to Justify its rejection as

An expert witness is a witness who, because
of his training or experience in a varti-
cular subject, is a person who is qualified
to give an opinion on that subject, It is
for the judge to decide, should a dispute
arise, whether in the circumstances a |
witness is such a person,

Expert evidence is opinion evidence given’
by such a person on the particular subject
in which he is gualified.

The conclusions arrived at by one who is to
be ealled as an expert witness, together
with the observations, data énd opinions
upon which they are based, must be reduced
by him into the form of a report, a copy of
which must be lodzed in process or otherwise
intimated to o the r parties in accordance

with Rules to be made by the Court,
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(d) If a witness who is qualified as an expert
is giving evidence other than opinion
evidence, it is for the judge to decide
whether notice of his conclusions must be

given under Article 2.4(c),

COLTIENTARY

The Scottish (and English) view of the expert (other than
the official assessor, who has different functions) is'that he
is definitely a witness and no more. It is submitted that
this is right. Any other view may encourage a blind accept-
ance of the exvert's conclusions, whereas the proper uge of
exverts' opinions is for the Court "to form (ita) own
independent judgment".l It has been pointed out that "the
rarties ha§€ invoked the decision of a judicial tribunal, and
not an oracular pronouncement by an expert"l.

The definitions in Articles 2.4(a) and 2,4(b) have been
dravn in terms which are wider than would confine the exnert to
a formal professionalism, The courts are in the habit, Justi-
fiably, of relying on the integrity of opinion evidence given

by craftumen of standing. Article 2.4(4) recognises that such
a craftsman may be asked in the same case for his evidence as
an eye-witness and his opinion as an expert. This rroblem
nust be solved for each case, in accordance with the rules of

the Court,

Article 2.4(c) is adapted from the American Model Code?,

nar Lord President Cooper in Davie v, liags. of Bdinburgh
1953 S.C. 34 at p. 40,

Rules 405, 406.

2
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It accords-with a practice invariably followed by the Crown in
criminal cases, and is increasingly resorted to, as regards
medical opinions, by narties in the eivil courts., It is
intended to exvress recognition of the fact that the exnert,
although a witness, is a witness of a very special character,
He is nearly alwajs a professional man, with rrofeasional
ethical standards, and the Court should be entitled to repose
complete confidence in his integrity while reserving the right
to disagree with his conclusions. It would not be said today
that "skilled witnesses come with such a bias on their minds

to support the ecase in which they are embarked that hardly any
welght should be given to their evidence" , S0 also Dickson's
well-known philipp102 against handwriting evidence is not now
taken seriouslyB. The purport of the avidence which this
special lkind of witness is brepared to give ought, accordingly,
to be in the hands of boih varties before the trial, in order
that the experts consulted by elther party may have their minds
directed to such matters as nay be in controversy vetween them,
and be in the better rosition to heln the Court to a coneclusion
on themn, It is also remarkable, in eivil cases al leost, how
often the early exchanse ol medical opinions makes possible the
formulation of an agreed statement, so that the valuable time
of skilled witnesscs is not wasted. It would be o migtake to
attempt to draft rules for the exchange of reports. This is

left to the courts themselves,.

per Lord Campbell ¢.J. in iracy Peerage Case 10 Cl, & F. 154
at p. 191, :

§§404~409.
Richardson v, CGlark 1957 J.Q. T.

DR AN nr ol )7y
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Article 2.5 It is a valid objection to & question that it
calls for an inference which could only he
reliably drawn by a person qualified as an
expert witness, and that the witness is not

guch a nerson,

COLE:ENTARY
This, the only exception stated to the generality of

Article 2.3, is so obviously necessary as not to call for

comrent,

Article 2.6 In cases where the Court is sitting with an
assessor, rules may be made for the exclusion

or regulation of exvert evidence,

COIZ ZNTARY
As at the date of this Code, expert evidence on nautical
matters is not competent where the Court is sitting with a

. 1
nautiecal assessor,

In the Court of Lsession, where an assessor
is sitting in a patent or other case, rules have been nade for

s e , . 2
the restriction of exvert witnesses to one on each side,

Article 2,7 Provided that no objection is raised by a rarty,
an exrert witness may be present in court while
evidence of the facts upon vhich his evidence

is required is being given. e may be required

1 court of Session Rule 146; the Sheriff Court rresunably
follows the rule laid doun by Lord Munter in The Bdocrota v,
the Aleonda 1923 3.C. 525 at p. 542,

2

Rules 33, 42, Since the repeal of 8. 31 of the
Patents and Desisng Act 1907 there avpears to be no povier

to appoint assesgsors in vatent cases in the Sheriff Court,
AARA T PR TR SR
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to withdraw when another expert witness is to
glve evidence upon the matter upon which he

himself is to give evidence,

COMMENTARY
Thls is current practice, Strictly speaking, an expert
who is also to give non-expert evidence should be excluded
while parallel non-expert evidence is being given by another
witness, But since there must bg some flexibility here, this

matter is left to the good sense and fairness of counsel and

solicitors.

PR ANTN2 RT{ R4
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CHAPTER 3

DOCUMENTARY EVIDENCE

In one sense evidence given by W of the contents of g
document prepared by A can be elgssified as'hearsay,l but again,
as in “"self-corroboration", the usage seems etymologically
strange. For that reason the Articles on documentary evidence
are collected in a separate Chapter,

These Articles go much further than either American or
Inglish law. The American Model Code enfranchises "Business
Ihtﬁﬁsanﬂ'ﬂﬂldke“,e "Written 3tatements by Public Officials",
"Iritten Statements by Persons Required to Report Authorised
Acts" and"Certificates of Marriage",3 The current (English)
Civil Lvidence Bill gives effect to the recommendation of the
Law Reform Committee's 13th Report,4 that a document is
admissible if it is "a record compiled by & person acting under
a duty". It is proposed in the present Code that no distine-
tion be made between statements made by persons under a duty,
or official persons, and other statements; in accordance with
the main principle of the Code it is submitted that the status
and quality of the maker of the statement may affect the value
of the statement for evidentisl purposes, i,e. its weight as
evidence, but ouzht not to govern its admissibility.

The current Scottish rules, hedged about as they are with
innumerable exceptions, are difficult to attribute to any

gettled principle, The basic rule is that a document does

1 As in the American HModel Code.
2 Business "includes every kind of occupation and regular
organised activity, whether conducted for profit or not"
Rfule 514(3)).
3 Rules 514-518.

4 para.16(b).
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not prove itself, nor is it generally evidence of facts stated
in i%, since these must be proved by evidence given on oath:
in the absence of such evidence, the document, if admitted,
would be hearsay of the berson who prepared i+, An exception
is provided by the rule relating to entfies in business books,
which was formulated as early as 1672, primarily in order to
avoid the injustices which would result to merchants in
consequence of the then exclusion of parties from the witness
box.l In one ca392 it was pointed out concerning business
books, anticipating in a sense s, 7 of the Law Reform (Miscell-
aneous Provisions) (Scotland) Act 1966, that "from their
minuteness énd multiplicity, it cannot be that the teatimony
of witnesses, unaided by reference to then, could be expected
to supoly the requisite evidence".3

Clearly the relaxation of the rules in the case of
business books arises out of the practical requirements of
commerce and of the administration of Justice, and is not based
on a gystematic legal rhilosophy. The same is true of other
instances in which documents either do not have to be proved
in order to authenticate themselves, or whose contents may be
accepted as factual without the need of further evidence, In .
some cases that acceptation is, by statute, mandatory, that ig
to say, the document is of a class in which contradiction of -

the truth of the contents is neither required nor permitted,

! valrers p. 241, g228.

2 Grant v, Johmston (1845) 7 D 390,
3

per Lord Medwyn at »n. 393.

DE 80702 BL(55)
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Article 3,1  All relevant statements recorded in writing are
admissible, unless they fall to be excluded
under another Article of the Code,

Article 3.2 vihen a document has been produced in the process
its identity, including its date and ité origin
or authorship, may be held proved from the terms
of the document itself, unless such identity shall
have been formally challensged within a reasonable
time after production.

Article 3,3 When a document has been produced in the vrocess
the facts stated therein may be held to be proved
without their being spoken to by a witness,
unless their accuracy shall have been formally
challenged within a reasonable time after pro-
duction,

Article 3.4 The Court may by rule prescribe the times within
which the document is to be produced and

challenged respectively.

COLEIENTARY

The governing wnrincivle is, that a docunent which has
passed the test of relevance, and which is not excluded by any
such objection as, for example, confidentiality, is available
as evidence for what it is worth. Copies or photogravhs of
documents, including microfilms and enlargements from them,
will thus speak with the same authority as originals, unless
challenged under Article 3.2 or Article 3.3. ‘Yhere informa-
tion is "processed" by computers or other machines, and the
results of the "wrocessing" are produced in a directly legible

form, this Chapter of the Code will apply, unless a successful

DE 80702 BL(57)
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challenge 1s made, Since moat documents upon which partles
would wish to found are genuine, not only in the sense of being
authentic but also in the sense of containing statements which
are true, it should almost always be possible to avoid the
time—wasting-process of calling witnesses to speak to then,

The regulation of this principle is left to the rules of the
Court.

At the time of drafting, legzislation on the mattersdealt
with in these Articles is before Parliament, and clearly account
must be taken of the measures therein propesed. The expedient
we have meantime ado?ted is to distil, as 1t were, the principles
contained in those neasures, getiing them out in the Articles:
there will, in due course, be added to this Commentary the text

of the relevant statutory provisions,

Article 3.5 If a document which has been produced is
challenged, either as to its identity or as
to the accuracy of the facts stated in it, the
varty producing it shall either (i) call oral
evidence to prove the identity or speak to the
accuracy of the facts stated therein, or
(ii) satisfy the Court that such evidence
cannot be called because a witness is dead, or

is wunidentifiable, or is not reasonably available,

COLIIENTARY
The "unidentifiable" witness is provided for, in eon-

sequence of such a situation as arose in lNyers v, D.P.P.,l

b

1 /1965_7 a.c. 1001,

DE 80702 BL(59)



that is where a routine record is compiled by a large number
of different people, none of whom can spealk to the accuracy of
any individual entry in the record.

The rule as stated in the Article will replace the pro-
visions of the Criminal Evidence Act 1965 (which was passed

in order to alter the law as laid down in Myers v, D.P.P.)

and the Law Reform (Miscellaneous Provisions) (Scotland) Act

1966, s. 7. These Acts apply only to documents which are,or
form part of, a record compiled in the performance of a duty

to record information. For the reagsons given above, it ia

submitted that this enfranchisement 1s too narrow.l

Article 3.6 A witness may be cross-examined as to the {terms
of a document of which he is or is alleged to
be the author, although the document has not

been produced in the process,

COLGIENTARY

The object of Article 3,6 is to clarify and amplify the

rule laid down in Paterson & Sons v. Kit Coffee Co. Ltd.z;

there seems to be no reason why the use of documents "in order
to test the credibility of a witness or to refresh his memory"
ghould be confined to the case where the witness is not a

party, as that case is usually understood to decide,

1 These Acts would not, for example, have covered the
gituation in Patel v, Comntroller of Customs é— 1966 37
A.C, 357, nor, apnarently, in Jones v, lietcalfe 1967 ;7
1 W,L.R., 1287 or R, v, MeLean 1967 S5.d. 925,

2 1908 16 S.T..7. 180.

_ DE 80702 BL(61)
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Incidentally, if the vnresent proposals be adonted, the
whole idea of refreshing the memory of a witness from a
document, which is not logically consistent with the exclusion
of hearsay, will go, If a witness cannot answer a question '
qntil he has seen what is written in a document, then it is

what is written in the document that constiftutes his evidence.

Article 3.7 Tt is not a valid objection to the admissibility
of a statement which can otherwise competently
be proved in terms of this Code that it was

given by way of precognition.

COMLENTARY

The use of a witness's precognitioﬁ may be desired for
exanination in chief, or more commonly for the purnpose of
impugning the credibility of that witness. The competency of
the latter at least seems to be clearly laid down by the plain
words of s. 3 of the Zvidence (Scotland) Act 1852. The
authorities are conzt‘licting,1 although no doubt the more modern
cases are to the effect that precognitions are an excenption to
the statements referred to in the Act: it is submitted that
the law ought to be changed to the effect of overruling such
cases.2 |

The usual objection stated to the prroving of precognitions

is that they are the statements, not of the examineé, but of

1
2

See Walkers p., 368, §343.

e.s. Livingstone v, Strachan, Crerar & Jones 1923 §.C. 794,

DE 80702 BT.(63%)
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the examiner, This is true to a limited extent; it is a fair
comment on their rellability, but, as is pointed out in several
rassages of the Commentary on this Code, that is not a good
reason for rejecting them, And although it is regrettably
true that precognitions are sometimes carelessly or unskilfully
téken, nevertheless the examiner must be supposed to be trying
1o record what the witness has said to him, and not to be com-
pletely wasting his time, or attempting to deceive himself,

his client, and his client's counsel, Inmny cases again,
gince the witness will have the opportanity of denying or

explaining the vrecognition, it ought to be admitted for what

it is worth,

DE 80702 BL(65)
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REBCOVERY QOF  DOCUKENTS

This Chapter deals with the powers of the Court to
regulate, by the use of compulsion if necessary, the
production of documents for use by a party in substantiating
his case, The Code does not do more than set down the
srinciples unon which such powers are exercised; the means by
which the docunents are made available are appropriate to
works on the procedure of the courts concerned. Hor does the
Chapter deal with the exclusion from recdvery of documents
which are protected by the privilege of éonfidentiality or of
the exigencies of the public interest; since these
restrictions affect oral as well as writbten evidence, they arer
treated separasely.

Article 3.1 of the Code renders much of the present law
on this subject obsolete. That law is contnined in cases
which are numercus, technical and confliéting. If, however,
o document 1s admissible in evidence, clearly it ought in
principle to be recoverable. It should therefore be
sufficient to say that all documents are recoverable if they
are relevant, and not »rotected by privilege or confidentiality.
It is in fact upon the test of relevancy that those dochments
which have been excluded in the past have usually failed. It
is necessary to emphasize that "relevant" in this context -~ a
pre~-trial context - means relevant to the facts averred in the
pleadings. An illustration is seen in the "fishing diligence",'
where the specification includes documents which are not
relevant to the case which has been pleaded, but which it is

expected will be relevant to the case which it is hoped to make

DR RO702 BLIAT)
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with the assistance ol the documents. The present law is, it
is submitted, correctly stated by Walkers as follows:- "Subject
to confidentiality and relevancy, a document is recoverable if
it is a deed granted by or in favour of a party or his
predecessor in title, or is a communication sent to, or by or
on behalf of a party, or a written record kept by or on behalf
of a party."l In spite of the wider terms of Article 4.1, it
is not expected that that Article will embrace many documents
excluded by the existing law. In any event, since by

definition such documents are relevant, they are necessary to

the justice of the case,.

Article 4.1 Documents which are admissible are recoverable,
Article 4.2  The Court has power to compel any person fo

produce documents in his possession if they are

recoverable.
Article 4.3 In a criminal cause, documents are recoverable
if the accused's legal adviser states, or the

Court considers, that they are necessary for the

conduct of the case.

COIGIENTARY

Article 4.3 follows a recommendation made in Rlenton and
Brownz, where it is pointed out that bthe present state of the
law is unsatisfactory. Documents are recoverable by the

orosecutor under the rules relating to criminal procedure,

Article 4.4 (a) In civil causes, documents are not norumally

recoverable until ai'ter the record has been

closed,

1,. 321, B 289(b).

2
P.77.

DE 80702 BL(69)
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(b} If a party or an accused person can satisfy
the Court that he will ultimately be entitled to
recovery of a document, and that such recovery is
reasonably necessary for the preparation of his
case, an order may be granted at any time

accordingly.

COMMENTARY

Article 4.4(b) 1is based on a quotation froi Dickson’,
The distinction between the facilities granted by the Court
before and those granted after the record has been closed is an
implicit consequence of what has already been stated, namely
that the relevance of the document demanded must be Judged by
the pleadings, as finally adjusted. The coﬁrts are, however,
today more willing %to order production at an earlier stage.
ifevertheless, it is right that this should be seen as a measure

requiring special justification.

18 1370.

DR 80702 BL(71)
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CaADT EDR 5.

PATRATUDICTIAL  ADLHISEIONS  AND  CONFLSOTIONS

Article 5.1 (a) An exbrajudicicl cdnission is an adnission nade
Ly a party (o a civil cause whicli to hicg knoﬁledge
weo cgeinst ls interest, otherwise then (i) by
ey of pinute of cdidlowions, or (ii) in finelly
cdjusted pleadings, or (1il) b, hinself, lis
counsel or Lis collicitor ot the 1y,
(b) 4n exlrojudicisl confescicon is en cduisnion uwde

Ly & oecused person tlilel: to hiis ¥novledge vwas

fcolnsté his intervet olherwise Lhen by ¢ ylea of
gpuilty or Ly way of ninute of sdmiscions.

“xr

COLL I ARY
Dicioon has oboerved thei "stetements wode by o vardy o o o 2O
his own crejudice”, asre cdadived tecouse "they wtre Li.re likely to he
true ithon fulse"1. the judicilal cdumiwssion, s herc Jelined Ly
exclusion, is conclusive, snd renders incompetent cny cxlreneous
vroof of the meotters admiitted, he judicisl confescicn, vhen in

tiie lorw of o nlea of gulilty, ey Te 1ejeceted elther 1.0 Lhe TIrocecuLuy
o1 by tlie Court. ﬂliscn2 reporis a copitpl e e in winicl she oowet
lesasced to eecept w rlen of rullty, ond a verdiet of not proven ves
ultimetely returned. In snother caseB.in vhieh a mlepr of puilty hied
been tendered, the Court iunsisted on sone evidence taoing led "Tfor

the satisfactlon of the court rnd the country in prencrnl™, The ure

of minutes of admirrion in criminsl nroccedings is limited, for

ohvliovs rercons which sre outside the scove of this Comuantary.

.1, Advoeste v. James Nelean, 12th Deecenber, 1796,

TR IR e E |
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trticle 5.2 An extrejudicinl odwminnion 1

A

v eompetent evidence

nerasinet the perty making 1t, unlens (a) it ves

extorted by threats, or (L) it was w.e in an

cttenpt to cetile or compromice a leenl elnin.

COLILIUARY

These exceptions are made in the intevests of public

policy. The Cirest hes a BLesis not dissimiler fror thet matie

in the next Article; there is no Scottish examnmle, bub it

egars to be consistent with the law of Fnelend. The
2]
second is stated by Dickson,”

Fow

and reflects the roliey ut si
finis litiwn. Angzthing

e Bl

leh discoure: es nerotirtions ror

aettlement 1s erainst publie poliey. To be rejected under

this rule, it is not necenrery that an sdminssicn if docu~
] ’

mentury, should be coversd by the words "without vrejudice"

Artiele 5.3 An extrajudicicl eonfesz:rion 1s competent evi-

denee aralnat the rerson making 1t, unless

(a) it woas nrde we ¢ conseqrence OF threate,

inducements, nromises, or astuse of influence

on the rert of ony nerson "uaving the nerty in

cuntoly or officiszlly concerned «1th the inve

tipation of the erime with vwhich 4h. nol-ty is

charped, or (L) it would in all the cirecum-

stances be unleir to the arcuced to receive

the confession in cvidence,

B s T SR

o

2T I "Adnissnions obtained under cosnulaion
ere evidence arainst a uardy, proviied the curnulsion
wWed lergl end not itlenl " Mt nee Ibrahim v. TRex

L1914 7 A.C. B59Y at n. $10.

“ee Thipsoen ¥

Y

5 305.

."n'r:l ey e £
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COM: ENVARY

The objection to recelving confessions extorted by threets is
two-f'old. (1) They nay be so unreliable us to be incaratle of being
evalusted, =5 vhen a man under "thirg degree" exemination makes the
admission he thinks wili stop the proceedings, (2) vien they aie
not unreliatle, for example, when they result in the discovery of
the murder weapon, the objection 1s that Lhey ure incompatible vith
the dignity of man. Cn lLalance, the community prefers thet erime
£0 unpunished rgther thian that the suthorities resort to exfortion. ;
The cases in Ccotland ere numerous, but since the pvi-dneiple they lay
douwn may ke sumned up in Lhe ceecond excevrtion, which is wider then the
fir:t, it is not thought necessery to refer to themn. The cireum-
sitances of cases differ go widely thset one can ccarcely lorm a
rrecedent for snother. The admissibility of evidence illepgelly

obtuined lLelongs to snother chapter.

Article Y.L An extrejudicisl cdmission vinds «nly hiwm vho nede it,

and is not evidence sgainst sny other perty.

oL ARY

This fArticle 1s declaralory of & very well known rrinciple.
It follows [rom the neture of Lhe reasoning which allows the evidence
of admiscsions of porties: it cannot be saild that gn rdmission 1y A
¢rainst I''s interest ic more likely to te true than i'clse even thoush
toth cre porties. In Toct, ouch & stetement Joes not ell within
the definition of Avticle 5.1. On the other hand, the yoegulit is thatl
un sdmission Ly A (defender) of zduitery with T (co-ielender) is

evidence that A committed adulbtery vith 'y Lubt not sgninst 1 thsi lLie

committed adultery with A. This, thougi. gquite sccenteble to ‘he
laviyer, is so0 cbsurd to the ordinery citizen thst it mnay Te thet the
prineiple is uncouwnd.

Cn the other hand, it is submitted thet »o general chenge is not

celled for, since wdmissions ncde by one yparty can he made use of',

DR 80702 BL.(77)
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under the Code, Ly snother party as hearsay stetencnts, in so far as
the reception of sueh ststements hns been made competent in Chanter 1,
Article 5.5 No person may be convicted upon evidence of an extra-

Judieial confession uncorroborated Ty other competent

and relevent evidence.

COMEENTARY

This is not the lrw of England.1

Artiele 5.6 A judicial sdmission or a judiecial confesai.n made in
one cause may commetently be proved in a sutsequent
cause &8 an extrajudicial admission sreilnst the maker

of the sdivirsion or confession.

Article B.7 A finding of guilt by a2 eriminal court nmay te admissitrle
evidence arainst the person frund pgullty in any

subsequent civill nroceedings.

Article 5.8 A finding by a competent court thet a nerson has
committed adultery or is the father of A child msv be
admicsible evidence rgainst theot rerson in any sub-

sequent civil proceedings,

Article F.9 In sn sction for defsmation in vhiel the question
whether a person committed a crime is relevent, nroof
that, st the time of the sction, that rerson stands

convicted of the erime is conzlusive evidence that he

committed it.

=]

Phirson § 765,

DE 80702 BL(79)
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COMLEITEARY

Artiele 5.6, which is confined Lo the effect in subse—
auent :roceedings of e ;dnission on record or o 1l of
#ullty in entecedent proceedings, cubstuntislly sbates the
common iow,

Articlgn 5.7 - 5.9 provide an illustrstion of the
diffiecvlty of the nroper relstionshiuv Letviecen the Code and
existingr statutes, vspeelolly recent statutes, vhen it is
intended to re-ctate the isw conlsined in them, To reprint
the statutory wrovisions verbsatin would clerrly defeat the
vbjeet of the Code, whiech ic to lay down nrincirles and

not, s 1s'the tin of the Parlicmentcery draftsnan, to deal
as lar as racticsile Ly cntieivetion with any doubt or
question whieh nay crise. At the time of drefting, icgls-
letion on the matiers dealt with in these Articles 1s bLetfore
Parliament, cnd clearly account must Le taken of the
~casuies Lherein proposed. The cxpedient ve hove mean-
tire adopted is to distil, =s it were, the principles con-
toined in those uessures, cetting them .ut in the Articles:

t:ere will in due course be added to this Commentery

the text of the relevont statutory provisiocns.

Art;cle 5.10 "“he conduct of a rarty may be construed as an
cxtrajudicial sdmission or confession of au fact
#Qverse to his intercst when that conduect is con-
sistent with no other reasousble expranation Lhan

that he Lelieved tuct [ret to e Lirue,

It may e objected thut this Srticle dewrls with vieight
rather tuan sAdmissibility, wnd is merely declarstory of
inferences vhich nay bLe dravn iron cifcumstances proved,
Admission b, conduct, however, is & well-knowvn category of
cvidence, and an attempt is made her; to define it. Alithouih

DE 80702 BL{8t)
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the concept aprcars to avplyv also to confennione, some
limitstion hes been set unon it, or periape it is more ceccurate
to say thet the Courts have refused to sllow certain infTerences
to be drawn. Thus, while Dickson1 decelares theat "the silence
of & marty, vhen charred directly with filt, 1s admissible,

as indicating a tacit confession, the resson being that an
innocent person would rrobsbly not admit sueh an alleration to
be msde in his nresence without contradicting it“; this is no
longer accerted as sound. No such inference can be drawn.2

On the other hand, it is still the vrsctice to aver in an
indictnent and to prove that "you, being conscious of your
guilt in the premises, did abscond and flee from justice".3

This must be on the footing of sdmission by conduct.

Article 5.11 2An admission mede by the nervant or arent of a
party is not comretent evidence arsinst the nayrty
unless the adrlssion was made either by the exprress
or implied suthority of the party, or in
circurstences in whieh it wes nart of the
normal duty or practice of the servant or aﬁent

to make the sdmission.

This Article deals with what have been ecalled "viearious
admissions", and the term is acceptablé, since it implies thset the
maker of the wdmisclon cen rronerly be regerded as the substitute
for the person zrainst whose interest the edmission is msde,
in the sense that in the circunstances the making of the =statement

wes the function of him who made 1it, This distinguishes the

admisslon made by & servant in a case of "vicarious lisrility" for

Y
I

> 370 .

-

N

Rohertaon v, Maxwell 1954 0 41 .

J

H.1, Advocate v. Mulholland 1968 ©.L.T. 18 .
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negligence; the driver of the defender's vehiele drives as
substitute for ithe defender, beecause he has been employed to do
80, but he does not necessarily nske admissions of negligence
vicariously, since to do so is no rert of his servient duty, and
consecuently, if made, they do not bind the defender,

‘When adnissions are contained in a report made by a servant
or arent, either to hiis enrlover or another, that report may be
adniccible, and the renort itself therefore recoverable by
dilisence, or it msy not. The clreumstances in whieh such a y
report is edmissible, and thus recoversble, in the context of
confidentiality =zre dealt with in a Chapter to be nublished

subsecuently.

Article 5.12 An ednission made by = person having an interest in

any vronerty, wiich admission was sdverse to that

O

interest, is competent evidence, in eny proceedings
relating to the rroperty, arainst sny successor in
title to, or virty deriving right from, the nerson

whao mede the sdmission.

frticle 5.13 An extrajudicial admissicn made b, one of several
rersons having rights or interests in common in any
rroperty, which admission vas edverse to sueh rights
or intercsts, 1s competent evidence in any rroceed-
ings relating to thoie rirhts or interests, unless
the meker of the adnission had an interest edverse

to his right or interest in the pronerty.,
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CCMMENTARY

These-'Afticles attempt to state the rrineiples underlying the
numerous exannles priven in Dickson,1‘andrédbpt in effect the simpli-
ficetion achieved - Welkers.” It is submitted that the distine—
tion dravm by Dickson3 beitween admnissions made ty co-owners and those
male by verties having a common interest should not now be maintained.
. The "successor in title" and "narty deriving ricrht" referred to in
Article 5.12 would include san assignee in a question of a cedent's
admission, an executor in a question of the deceased's adnission, a
boly of creditors in a uvuecstion of a Tenkrurt's sdmission, To
11lustrnte prticle 5,13, the cese of an edniasion by a rartner asprinst
the property of the prrénership may be fipured. This would in
genersl he adnissible ageinst thé pertnership, but not, rfor examnlie,
if the creditors of a pertner were seekinr to found on sn admission

by the wartner thet the nortnership was indebted to himself.
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CHAPTER 6

COMPETENCY AND COUPRELLABILITY OF WITNESSES

Article 6.1 Lxcept as otherwise provided in this Code, all

Vto a

persons are competent and compellable witnesses,

CONMENTARY

The progress of theory and practice from an exclusionary

liberal conception of the admigsibility of evidence is

exemplified by the two passages which follow:

(r1I

(s B
(a)
(v)
(c)
(a).

(e)

R S T) "The spirit of the old Scotch Ilaw was to exclude
the evidence of every person whose character, whose connec-
tion with the parties, or whose interest in the cause,
raised a doubt as to the trustworthiness of his evidence.
It was then more difficult to discover who were admissible,
than who were incompetent, witnesses. For a number of
years, however, the prevailing spirit both in the Courts
end in the Legislature has been to sweep away the grounds
for excluding witnesses, - leaving to the 0ld objections
whatever effect they ought to have %pon the credibility

of witnesses who are open to them."

C O N D) "Except as otherwise provided in these Rules,
every person is qualified to be a witness, and

no person has a privilegze to refuse to be a witness, and
no person is disqualified to testify to any matter, and

no person has a privilege to refuse to disclose any matter
or to produce any object or writing, and

no person hag a privilege that another shall not be a
witness or shall not disclose any matter or shall not
produce any object or writing."2

A similar method, namely of detailing exceptions to a wide

general admissibility, is followed here,

1

Dickson, § 1542,

2 American Model Code, Rule 9,
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Article 6,2 A person is incompetent as a witness if from
nonage or from any physical or mental incapacity
he is incapable of eilther (a) understanding the
obligation to tell the truth, or (b) giving
evidence in a manner in which the same is or
can be rendered intellisible to the Court,

The competence of a witness under this Article
is to be decided by the presiding judge, who may
make such investigation, including the calling
of witnesses, as he may think fit, and whose

decision in the matter is not subjeect to review,

COICIZSNTARY

This Article sets out the most obvious of the necessary
exceptions to the general rule. Exception (a) is allowed
bzcause the evidence of one who is intellectually incapable of
understanding the obligation to tell the truth is of no weight
at all, as contrasied with the evidence of one who is unaccusg-
tomed or undisposed to tell the truth, which is of diminished
welght. It will be observed that the requirement has never
been that the witness understand the nature of an ocath:; thus
the evidence of young children or mental defectives who may be
in that situation is not necessarily rejected. Ixception (b)
is clearly necessary; what is unintelligible cannot be accepted
as evidence at all, since 1t can have no bearing on the solution
of the question in issue. The rule is, of course, phrased in
such a way as to permit the employment of such interpretive

measures as the Court may approve,

DE 80702 BL(91)
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Article 6,3 (a) An accused person is not a competent
witness for the prosecution,

(b) If two or more accused be tried simultan-
eously and any of them give evidence, that
evidence may be founded on in favour of any
or all of the accused or against any or all
of the accused,

(¢) 4An accused person may, with the consent of
another accused, call that other accused as
a witness on his behalf, or he may croés-
examine that other accused if that other
accused give evidence, but he cannot do both,

(d) The evidence of a witness called on behalf
of one accused is competent evidence for

or against another accused,

COMUENTARY

(a), Until the passing of the Criminal Evidence Act 1898
an accused person was in general not a competent witness, It
is provided by s.1l{a) of that Act that an accused "shall not
be called as a witness . . . except upon his own application”, “
This gives statutory effect to the common law privilege of an
accused not to be called upon to give evidence, as declared in

the Claim of Right.l

"This", says the American lodel Code,
"is law everywhere"z; that is, however, only true of countries
which enjoy an adversary system of criminal procedure, The
question of the compellability of the accused, together with
the whole doctrine of self-incrimination from the procedural

point of view, is under reconsideration; the law, however, is

stated in its familiar form.

1 1689 ¢.13., "That the forceing of the leidges to Depone against
themselves in capitall Crymes however the punishment be
restricted is Contrary to law®.

2 p.130.

nR NAMAN v ey
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(b) and (c¢).This represents a considerable simplificatioﬁ
of the existing rules, 3y the Criminal Bvidence Act 1898 s,1
the accused was made a comnetent witness "for the defence",
provided that he zhould "not be called as a witness , . ., except
upon his own applicaition™, It was also provided that he might
be cross-examined as to cheracter if he had given evidence
against any person charged with the same offence. This
provision was interpreted as implying that, should one accused
inecriminate another, that otner was entitled to cross-examine
hlm.l The next question is, can one accused be called as a
witness on behallf of anothex? It appears that in iingland he
can, provided that he make anplication to de so, since "for the
defence" in 5,1 of the Act haos been held to include "for the
defence of a co—prisoner,"g

By the present law of Scotlarndl, one accused cannot be
called as a witness for the defence of another accused, This
rule has been the cause of nany applications, almost all
unsuccessful,'for the separation of trials. Some of the
renorts of cases in which unsuccessful applications were made
leave the impression that Jjustice has not bLeen done, Ahd when
one accused gives ovidence on his owi behalf, his evidence not
incrimirating his co-occused, it has been held that that co-

accused has no right to cross-examine: fGommell & LeFadyen v.

3

Hacliven. This cgse geems to procesd upon a nisapprehension,
Lord Bilackburn haviiy; obsexrved, at paze 10, "The case of

Hocioton v, 1lillaw decided, in my opinion, that, where one of

two accused goes Inve the witness box and gives evidence tending

to incriminate his companion, he can then, but then only, be

K ":a
1z, v. Hadwen ¢ Insham /71902 7 1 K.B. 832, expressly approved
and adoptod in H‘bkston v, Fillar (1900) 8 7. (J) 52,
% Adam 37.
2

R, v. NeDonnell (1509) 25 T.%L.R. 803, and see Cross, p.147,
Ses also H, v. .towland g”lalon/ 1 K.B. 453,

3 1928 J.0. 5.

n® An700 nT(gR)
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cross-exanined on behal{ on his companion,® There is no

warrant in Hackston v, Millar for the words "but then only".1

It is accordingly recommended tﬁat, with the exception of
the retention for the time being of the privilege of an accuéed
not to be called, either by the prosecutor or by another accused
without his consent, the rules as to the evidence of accused

persons be the same as those as to the evidence of any other

2

witnesses, The adoption of the suggested rules would mean

that it was no longer necessary to consider the competency of
another accused wvhen trials have been separated, or the witheass
has pleaded guilty, or the charge against him has been with-
drawn. Nor would different rules have to be avnlied according
as the accused were charged jointly or charged separately, in
the latter of which cases, since s.,1(f)(iii) of the 1893 Aﬁt
does not apply, the common law rule remains, i,e, that evidence
riven for one accused is not evidence against another, It

is proposed that this common law rule be revoked, The result
is that the expression "co-accused"ceases to have a meaning
other than "persons who are being tried simultaﬁeously“.
Article 6.3(c) is necesgary in order that trials may be

properly conducted,

Article 6.4 In any eriminal cause, if the accused take
competent objection, the spouse of that accused
shall not be pernitted to answer a question

inculpating that accused,

Article 6.5 Such objection is competent unless (a) the

accused is charged with a crime injurious to

1 It seems, however, to be imnlied in Lee v, H.!1. Advocate
1968 5,L.7. (Wotes) 25, that an accused is entitled, and
may indeed be bound, to cross-examine a co-accused by whom
he has not been incriminated,

The difficulties and anomalies attending what is understood
to be the present law are set out in the opinion of the
Tord Justice - General in Young v, H.M., Advocate 1932 J.C. G3
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the property or person of the spouse, (b) where
the accused is charged with bigamy, (c) where the
accused %s charged with incest with or any
offence involving moral or bodily injury teo a
pergon tunder seventeen years of age or (d) where
the accused is charged with an offence under an
enactment which provides that the spouse is a
corpetent witness, or that an offence is one to

which this Artiele applies,

COMLENTARY

The present law upon the availability of the spouse of an
accused person is briefly summarised as follows: (1) A spouse
is a competent witness (a) where the accused is charged with a
crime injurious to the person or property of the witness: (b)
where the accused is charged with bigamy; (¢) where the
accused is cherged with incest with or any offence involving
bodily injury to a child or young person;1 (d) where the
accused is charged with an offence under an enactment which
provides that the srouse is a competent witness. (2) Only in
situation (a) above is the spouse a compellable witness against
the accused,

The complexity of the present law can be shown if one
fizures a case of A and B charged together with (1) stealing
Nrg. A's ring, (2) assaulting a neishbour's child, and (3)
murdering the neighbour. Against A, Hrs. A is compellable on
charge 1, competent but not compellable on charge 2, and
incompetent on charge 3, Against B she is conpetent on all

three charges. The confusion can he imagined if A and B are

"Young person" here means a person who is noi less than
fourteen but under seventeen years of age - Criminal Justice
(Scotland) Act 1949 s.73(1),
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tried together, as they are almost certain to be,

The exclusion of spouses was no doubt originally on the
ground of near relationship, either when called in exculpation
of the accused,l cr for the Crown, "however willing to denone:
For if she be willins to abpear on such an occasion, it ecan
only be from one of two notives; out of affection to the marn,
and to save him by her rerjury, or to convict him, for the
gratification of deadly malice,"2 The modern argument in
favour of a limita®ion on theo aveilability of spouses as
witnesses for the Crown (but not for the defence) has been
stated as "the danger that morital Deace and the confidential
nature of the marrisze relationship will be unduly disturbed ir
the spouses avre allowed to tegsify against each other“.3
The dectrine that the svouses nust be regarded as g single
Persona is now discredited.4 But undoubtedly publiec opinion
wlll exvecl that some consideration etill be given to the
special relaticnshin of husband and wife in the context of
requiring one %o give inculpatory evidence against the other,

One possible solution is that the spouse be a compellable
witnesgs, but entitled to refuse to answer incriminating
auestions, It seems that this was once the law as regards the
gvidence of children,

Accordin: o Hume, "we will not compel the child to bear
evidence agairst the parent, if he feel that Just repugnance to
such an office, whisch moy Sempt him to verjury; yet he is a

receivable witness “f he be willing".5 On the other hand,

1 Hume IT, ».400,
2 T T A
Hume IT, »,349.

3 Cross, p.255,

T m4313 that necd be said on this subject is that the doctrine
¢an produce specimens of reasoning in the law of evidence
which are as abzurd as those nroduced by it in other
branches of the law," Creoss, loc, cit.

5

II’ p03460

DE 80702 Br(11)
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Hume quotes the case of David Cunninghaml where the Lord

Advocate offered as a witness against the accused, his daughter

aged ften:

"The Lord Justice Clerk (Fope) expressed a doubt of
the admissibility of a child, as a witness against its
father; and az to the zllezed option, competent to the
child in such a case, his Lordshiv said, Can such an
option be exercised by = child of ten years of age?

Lord Meadowbanrk said, That, though ‘nwilling definitely

to decide a point of so much delicacy and imnortance, yet
he was at present disposed to consider the option ascrived
to the child on such an occasion, as somethine anomalous

and unbeconring: That it rather lies with the law to
determine, in this conllict between privete and nublic
obligations, and not to leave it to the child to make a
choice; which, if he pives evidence, renders him in some
measure an ultroneous witness, and exposes him to the
distressing suspicion of being actuated Ly improper feelings
azainst his parent. This is not a matter which should bhe
left to the decigion of the individual, but ought to be
settled by a rule, according to general views of what is
beot, -~ whether to maintain sacred the domestic relation,
or to make it yield to considerations of public duty.

The law has decided in favour of the former, in the case of
husband and wife; and in favour of the latter, in the case
of brother and sister; and it ought in like manner to cut
short the controversy, und exclude all discretion, in the
case of parent and chiid."

The prosecutor withdrew the witness,

This powerful avpument asainst the classifying of witnesses
as competent, but not compellable, is egually effective against
a proposal that a witness, such as the snouse of an accused
person, while compellable, chould have a privilege to refuse to
answer a question incriminatory of the accused, The exercise
of such & privilege could not only expose the spouse "to the

digtressing

[]

ucpileicn of being actuated by improper feelings",
but it would mean ithe very thing which Lord Meadowbank
disapproved of, that is Yo say, the substitution of the diserew
tion of a witness in a particular ease for a clear determination

of the law.

1 23rd June, 1306; Hume II, p,346, footnote 3.

nR 0nvyes nrfans
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The solution which is here suggested is that the spouse be
in all cases u comnellable witneas, but that the accused be in
general allowed to object to the witness answering ineriminating
questions, Thus (a) the law continues the recognition of the
special marital relationship, (b) the privilege against answer-
ing such questions is conferred upon the person who has an
interest to enforce it, and (c) the privilege is not conferred
upon & person who, 1f ecalled upon to exercise an option, could
be unfairly placed in a very embarrnsging position. At the same
time, the law is very much simplified, in as much as all
witnesses, regardless of relationcships, are compellable, That
in some cases spouses can be obliged Lo answer guestions which
in other cases the accused can exclude by veto is a situation
very mnuch easier to comprchend and to handle,

The retention of the marital privilege, although in
altered form, is bHound %o give rise to certain anomalies,
althoush fewer, it is submitted, than vnder the present rules.
Thus not only nay the Crown be deprived of important, il not
vital, evidence, but so also may the position of an accused be
affected. Thus: A and 3 are jointly charsed with murder.,

B's defence is that the crime was committed by A alone, and he
cites lirs. A as 2 witneos to prove that, A can comvetently
object to any such cvidence by lrs. A, This is just an
example of the obviouz fact, that il power is glven fto supyress
evidence, some party will sulfer from the exercise of that
power,

The privilege is denied to the accused in cases where the
spouée is already comnetent, It is submwitbted that Lhis
gxceptlion, thoush sonmewhat cunmbersome, i1a inevitoble, since

otherwise an accused could silence o spouse in circumstances in
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which Parliament ~ and the common law - have directed that ]
willing spouse be not silenced. The difference ig that in
futuce the option, which secms objectionable, is taken away
Trom the witness, The offences in Article 6.5 are defined
sufficiently widely to include, e,z, false aecusation, or
attenpted murder} or lewd practices in which no physical
lesion occurs.2 4 lict of the statutes concerned will event-
ually be added to the Commentary,

It is because these Articles propose changes which are of
a highly controversial character that the matter is discugsed
at such length, further, the Articles, since they confer a
privilege in relation to evidence, mizht perhavs be more
appropriately placed in a "Privileze" chapter. The topic is
included in this Chapter meantime because the alteration of

the law of admissibility is concerned,

Article 6,6 In a civil cause, if a party take objection,
the spouse of that »arty shall not give
evidence of any matter communicated by the
former to the latter duriny the marriage,
except in a consistorial action between the
apouses, or vhere one spouse'is being examined

in the bankruptey of the other.

Article 6,7 In a eriminal cause, if the accused take
objection, the spouse of that parity shall not
give evidence of any matter communicated by the

former to the latter during the marriage.

1 lacPhie 1926 S.I.7. 312,
2 Lee 1923 J.C. 1.



6.8
53..

COMITENTARY

These Articles, following the pattern of the preceding
ones, transfer the privilege against disclosure of matrimonial

secrets from the person to whom they were communicated, where

1

it now illogically 1ies,2 to the communicator, who clearly has

the interest to conceal them,

Article 6,8 A person conducting a case as or on behalf of
the prosecutor is incompetent as a witness in that

case,

COMMERTARY

The reason why prosecutors have been held to be excluded
from the wide enfranchisement of parties as witnessesg "in any
action or proceeding in Scotland", effected by s.3 of the
lividence Amendment Act 1853 was stated by Lord Deas.3 After
quoting the section, which also excludes any accused person or
his wife in @ criminal prosecution, his Lordship went on:

"It is plain that there must be other cases of incom-
petency of adducing persons as witnesses besides bhose
expressly mentioned in this enactment. The case of the
magistrate shows this. The magistrate is not excepted
in words in the Act, but plainly he cammot be botnh
witness and magistrate. If the public prosecutor were
not to be understood to be excepted in the Act, the
result would be that you might have, either on the one
side or the other, the officer of the law who, in the dis-
charge of his duty, had precognosced all the witnesses,
or read all the precognitions, adduced as a witness, while
it would be impossible for him to divest himself of, or
distinguish between, the knowledge he had obtained in
his official capacity and what he had obtained otherwise,"

It was observed that special arrangements would have to be made

in the case in which the public prosecutor havpened to be, say,

1 See Rumping v. DPP /71964 7 AC 814 per Tord Reid at p.83s.
2 At any rate in criminal cases - Walkers p. 380, S 355(e).
3 .

Fergugon v. ‘iebster (1869} 1 Couper 370 at p,374.
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an eye-witness, ilodern authorities support the Article as
worded,1 but the reasoning behind a rule which excludes the
legal representative on one side of the bar but not on the

other is somewhat obscure. It may be that the rule could be

dispensed with,

Article 6.9 A Judse is not a competent witness as to
Judicial proceedings which have taken Place
before him, except that the judge of a summaxry
criminal court is a competent witness as to the
evidence which witnesses have given in a case

before him in that court.

COMMERTARY

The pregent law is taken to be that judges of the superioxr
Courts cannot "be examined on matters which oceurred before
them judicially as parts of civil or criminal process".2
The reason for the exception made in this Articleis that since
in summary cases no shorthand note is taken, the Jjudge's
recollection and note of what witnesses have said may be
essential, e.g. in a subsequent prosecution for perjury.3
This would not apply in the case of 3 Sheriff and jury trial,

where a shorthand note is taken,

Article 6.10 (a) Persons who are to give evidence, other
than parties and their solicitors, and
expert witnesses, should, subject to the

provisions of this Article, not be present

Mackintosh v. Woecster 1919 J,C, 15; Graham v, Hclennan 1911
s5.C. (d) 15,

2 Dickson,§ 1635,

3 e.z. Davidson v, lleFadzean 1942 J.C. 95,
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in court while other witnesses are being
examined,

(b) If a person who ought not to have been in
court is presented as g witness, the Court
shall admit him, unless the Court iz satis-~
fied that there has been a deliberate breach
of this Article, but the evidence of such a
witness is to be scrutinised with

exceptional care,

COMIENTARY

This Article alterslthe existing law. At common law,
witnesses who had wrongly been in court were strictly excluded.
The effect of the Evidence (Scotland) Act 1840 s.3 is that where
a person (other than a party to the case or a solicitor con-
ducting the case or instructing counsel therein ) has been
present in court during any part of the proceedings without the
permission of the Court, the Court may admit the person as a -
witness where it appears to the Court that the presence of the
witness was not the conseguence of culpable negligence or
criminal intent, and that the person has not been unduly
instructed or influenced by what took place during his presence,
or that injustice will not be done by his examination as a
witness,

The present law is not altogether satisfactory, since it
lays upon the party presenting the witness objected to the burden-
of saticfying the Cowrt about matters upon which no Court has

the means of assuring itself.l lMoreover, it exhibits a

1 see Macdonald v, llackenzie 1947 J.C. 169, Docherty & Graham v,

Helennan 1912 5.C. (J) 102, Perman v, 3inny's Trs, 1925
5.5, 7, 123.
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rigidity of outlook in the admission of evidence which, while
characteristic of its date, is not in accordance with modern
ideas and practice,

The present rule of practice is that exverts may not be
present in court while other expert witnesses are giving
evidence in the same specialty, In view, however, of the
provisions of Article 2.4(c¢), which means that every expert
witness will be aware of the evidence which his colleagues are
to give, and will probably be required to give his views upen

it, the old exclusion seems to be without point.

Article 6.11 A banker is not, in any action to which the bank
is not a rarty, compellable to produce the books
of the banl, the contents of which can be
proved by a statutory copy, unless on an order

of the Court,

COLMIENTARY

The provisions of the Bankers' Books Evidence Act 1879,
upon which this Article depends, are succinctly swmarised by
Walkers in the passugel which follows:

"A copy of any entry in a banker's book is prima facie
evidence of such eniry and of the matters there recorded,
provided it is proved that the book was at the time of
making the entry ocne of the ordinary books of the bank,
that the entry was made in ordinary course of business,
and that the book is in the custody or control of the
banlk, This proof may be by a partner or officer of the
bank and may be oral or by affidavit. It must further
be proved that the copy is correct, A court or judge may
authorise a litigant to inspect, and take copies of, entries
in a banker's book for the purpose of the proceedings. '
'Bank® and 'banker' msan any verson, persons, partnership of
company carrying on the business of banking, a savings bank
and a post office savings bank."

1 5.330, § 301.
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Artiecle 6.12 Sovereisns are not compellable witnesses.,

COMNENTARY

This rule probably flows from the fact that the measures
by which witnesses may be compelled to éttend are not
enforceable azainst the persons nanmed, Mhere is no Scottish
aunthority to the effect that the Sovereign is an incompetent

witness. However, in R. v. liylius, The Times, 2nd February,

1911, the Attorney-General declared that the British Sovereign
*eannot go into the witness box to testify in person ., . . .
this is not a private privilege which the Soverelign can waive
at vleasure, but is an absolute incapacity attached to the
sovereignty by the Constitution for reasons of public policy".
Tn the absence of any Scottish authority, it is subnitted that,
for the reasons given above, sovereigﬁs, Aritish or foreign,
are not compellable, but there does not seem to be any reason

why they should not be competent.

Artiecle §.,13 A peérson entitled to dirlomatic immunity is not a
compellable witness, Immunity may be walved

by the State which he represents.

CONLTINGARY

‘the Vienna Cdnvention on Diplomatic Relations now has the
force of low in the United Xingdom by virtue of ihe Diplomatic
Privileses Act 1964. Imnunity is conferred on heads of
missions, members of the diplomatic, administrative and technical
sta’fs of the missions, and pembers of their families forming
part of their respective houscholds. The privilege does not

extent to citizens of the United Kingdom and Colonies.



6.13

- 58

A series of statutes provide that the like immunity from
gsuit and legal process is conceded to the representatives and
other officers of international organisations and to Common-
wealth diplomats, e.g. the International Organisations
(ITmmunities and Privileges) Act 1950, the Diplomatic Immunities
(Commonwealth Countries and Republic of Ireland) Act 1952, the
Dinlowatic Immunities (Conferenceswith Commonwealth Countries
and Republiec of Ireland) Act 1961, and the Consular Relations
Act 1968,

The principle which justifies the immunity is clearly the
same as in the case of sovereigns, namely, the incompetence of

enforcement measures.

TR AnTnD nriaand
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CHAPTER 7

LEADING QUESTIONS

Article 7.1 A leading question is a question which is so
framed as may suggest the answer which the

questioner either desires or expects,

CONMLIENTARY
The definition appears to be consistent with those in the
works of reference.l The second part of Cross's definition,
namely that a leading guestion i9 one which "assumes the
existence of disputed facts"2 is, with some hesitation, not
adopted, since such a question is better described as unfair,

and therefore objectionable on any view.

Article 7.2 It is improper to ask a leading question in
examination in chief, except as provided in the

immediately succeeding Articles.

COMLIENTARY
There is no rule more familiar fto the experienced
practitioner than that relating to leading questions, and no
rule more difficult to circumscribve by accurate definition and
ririd application, The just operation of the rule must
therefore largely he confided to professionul ethics, subject
to the exercise of a controlling judiecial discretion, The

very asking of an unfair leading guestion, although it be

1 Dickson §1771, Walkers p.360 5339(b), Lewis p.217, Phipson
§1522, American lodel Code Rule 105(g) ~ where the control of
leading questions is entirely subordinated to judicial
discretion.

2 p.188.
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successfully objected to, may do as much damage as the answer

which is suppressed. It is for that reason that the word

"improper" is used in the Article,go as to emphasize that the

asking of such questions demonstrates either ignorance or

defiance of correct professional conduct.

Article 7.3

In examination in chief the examiner may ask a
leading question calling for an answer which he,
either on his own responsibility or after agree-
ing with the ekaminer for the other party ox
raerties to the cause, is sgtisfied does not affect
the matters in dispute between the parties, or,

in an undefended consistorial cause, does not

constitute direct evidence of the ground of action,

COIBNTARY

A very large proportion of the questions actually put in

examination in chief are, guite properly, leading questions,

The purpose of this rule is to emphasize that the decision

whether or not to frame a leading question depends primarily on

the good sense and fair-mindedness of the examiner.

Article 7.4

It is permissible, after a question has been put
to a witness and the witness has failed to ﬁnswer
from want of recollection, for the examiner to
suggest to him facts or ciréumstances which may

refresh his memory.
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COLLIENTARY

1 that the rule against

It seems to be generally agreed
leading questions must be relaxed when strict adherence to it
would have the effect of depriving the Court of the witness's
testimony in consequence of his obtuseness, incoherence or
forgetfulness. Again, the practice must be dependent on the
fair discretion of counsel, and he subject to the control of

the Court.

Article 7.5 It is permissible to ask leading questions in
examination in chief if the Court is satisfied
that the evidence of the witness is adverse to
the interest of the party examining, or that he
is deliberately sunpresasing evidence known to him
or 1s for any reason reluctant or evasive in his

answvers.,

COLLENTARY
It is not the nractice in 3cotland for an examiﬁer to
maike formal application to the Court for permission to treat
one of "his" witnesses zs hostile, but leading questions in
the circumstances sct out in this Article are sald by Dickson
to be in accordance with an Inglish rule which "is recognised

R . 2
in the modern practice of our Courts"”™,

1 Casea cited in Dickson 31772, American llodel Code 3105,

Fhipson §1524.

2
51773,
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The basis of the prohibition against leading questions is
that a witness will be favourable %o the interest of the party
for whom he iz ecalled, and nay even be anxious to oblige him,

otherwise the witness would not have been called for that party.

=+

But from tinme to tine this basis may have no foundation. The
party sy have 4o rely, from shortase of testimony, uron the
evidence of someone whom he knows to. be hostile, nerhaps even
the opposing party himself. In other cases a witness turns
out, unexnectedly, to be reluctant to tell what he knows, This
is not uncommonly true of witnesses lor the prosecution in
criminal cases. In such circumstances the object of the rule
disappears; so far (rom being anxious to oblige, the witneas

is determined to obsiruct and there is no unfairness in avplying

methods of interrogation anpropriate %o eross-exanination.

see, for an American opinion, the comment on Article TeT.

Article 7.6 It is generally improrer to ask leading questions

in re-gxamination,

COLE MTARY
It is obvious that lending questions asked in re-examination
can be even more unfair than those asked in chief. Pirst, the
crosu-examiner has no oproriunity, as a rule, of taking the
edre of £ then, Bcecond, it pives counsel an altogether illegiti~l
mate chance of indicating to the witness his (counsel's) egtimate
of the damaging character of admissions which have fairly been

elicited in cross-exaomination, and of affording the witness an

oprortunity of retracting them or explaining then away. While

DE 80702 BL(4127)
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it may be that most judres vay little or no attention to what is
said in re-examination, that is probably not true of juries;
Althougzly the rule does not constitute an innovation in the law
of Secotland, it does not anpear in any Scottish authority.1

The word "generally" is put in to take care of the case where a
witness has unexpectedly displayed prejudice or bias in favour

of the e¢ross-—-examiner,

Article 7.7 I+t ig generally no objection to a gquestion asked

in eross-examination that it is a leading question.

COLLUNTARY
The word "generally" is inserted in this familiar rule
because it has been recopgnised in other systems that, lozically,

the same rule as to leading guestions ought %o apply in the
case of a friendly wiitness vhether he is being examined in
chiaf or whether he is being cross-sxanined, "Though leading
questions may be put in cross-examination, whether the witness
he favourable to the cross-examiner or not, yet where a
vehement desire iz betrayed to serve the interropator, it is
certainly inmnroper, ond greatly lessens the value of evidence,
to rut the very words into the mouth of the witness which he is

: . 2
exvected to echo back,”

"The reason given for the discrimina- .
tion is that a witness is assumed to be friendly to the party

calling him, and will be inclined to give the answers which that

1 It iz stated in Phipson §1522,and in Cross, p.222.

2 Phipson 51543.
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party desires; he will, therefore, be tempted to acquiesce in
the suggestions communicated by the question, By the same
token, he will be disposed to examine all the suggestions of the
adverse party and to reject them. If it appears that these
assumptions are the converse of the facts, namely, that the
witness is hostile, not to the adverse party, but to the party
calling him, then the rule which normally applies on direct
exanination is anplied to the cross-examination, and that
normally applicable to crosa-examination is appllied to the

. . . 1
direct examination,™

Article 7.8 It is in the discretion of the Court to determine
in vhat circumstances a leading question may be
put. An apreal on the point wlill not be

entertained,

COLLIENTARY
Thig is an almost literal quotation from Dieksonz. The

reasons for this Article are clearly and forcibly stated in the
comnentary to the parallel rules in the Américan Hodel Code.
"These so-called rules are merely means by which the judge
endeavors to see to it that the testimony is presented honestly,
expeditiously and in such a way as to be understood by the
trier, His ralings on their applicability and application

should be rarcly reviewed, if at all. Indeed most courts say

. American Model Code, 1».109,
? §1774,

“DE. 8n702 P17
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that the trial Judge's rulings as to the use of leading
questions are not ground for reversal except for abuse of
discretion, Unfortunately many decisions, even while recognia-
ing this principle, fail to apply it. If trials are to be
intelligently conducted under supervision of competent judges,
certainly a trial judge must be given control over such details
ags the form of the questions to be put to witnesses. Super-
vision of his exercise of this function by an appellate court
should be limited to the nrevention of arbitrary or capricious
action demonstrebly harmful to the substantial rights of the
objecting party. This clause by putting the matfer in the
judge's discretion in effect makes his action reviewable only

for abuse of that discretion."l

L1 pp.109-110.
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PRONTISE (OR_AYFIRNATION) OF wITHRSS

The Articles in this Chapter would ma¥e a
radical alteraticn of the law of Scotland, For that reason
they are submitted for criticism along with an Appendix, which
sets out the law =z it is ccuceived to be at present. ‘

The proposal is that o form of affirmation be substituted
for the ocath as now administered. The theological foundation
of the cath, vhich iz a mabboe of controversy, is disecussed at
length by Dickson,l and it ls vnnecessary to elaborate on it.
All theories, howaver, seen Lo labour under this defect,
namely, an unwarranted assvuntion that the consequences which
attend detected peoxrjury when libelled and proved in our
eriminal courts will =2lso dollow in some comparable form at the
Great Day of Judgmoni, bBut we do not know what view may be
taken her=aflter of “he conduet of a man whe, for example, tells
a lie on ocath to gove his friend from disgrace, so we cannot
say that in taking the oath he iz influenced by the “Supreme
Beiny . . . wiose vengeance be ilmprecates if he does not speak
the truth".2 HSeme Chewzy, however, which assumes the
certainty of divine punishment is necessary, since no
resnectable religion could has feound to declare that there is no
moral obligation io lmplengnt & colemn promise unless it be
coupled in some way with invocation of a Deity.

Theorctical objections Le the oath, are, however, of little
value in comparisen with congiderations of its quchcal

ubility. Thiz is summed up by DicksenL as foliows:= "The

lNote to B1757.

2,
dickson, loc. cii.
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practice is lournded on the well-known fact, that perjury is rare
compared with Ialse or coloured statements made without the
sanction of an ocath.™ This is undoubtedly in accordance with
experience, provided that for "oath" be substitubted Lhe words
"oath or affirmation’; if this alteration were not accepted,
it could only be on the view that an affirmation is a less
powerful deterrent to perjury than an cath, and would thus
raise the inference that he who affirms is a less reliable
witness than he who swears. Such an inference is not
permissible. Both classes are equiparated by statute,

The strongest objection to the present practice is that
persons who do not wish to take an oath, and have an abéolute
right not to do s¢, are obliged to make a public declaration
of their religious beliefs, or the absence of them. This may
put them in a position of some indignity and embarrassment by
exposing them to the criticism of the ignorant and narrow-
minded. Lioreover, refusal to take an oath is sometimes founded
on political cpinions which may be locélly or temporarily
unpopular; it is equally cbjectionable that a man should be
called upon to make a public profession of them, In the eyes
of some people, the gquality of his evidence might be, quite
unjustly, impaired, Anotbher disadvantage of the present law
is that it calle for the recognition and occasional adoption of
several different religiouc procedures, if reasonably
pfacticable. Not only can this lead to inconveniences, but
some of the procedurses called for are hardly compatible with
our notions of judicial dignity.

It is probable that the indisputable effectiveness of the
oath as an admoniticn that the wilness take care to tell the

truth as he knows il lies not so much in the words which are

DR 20702 RT(17%7)
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repeated as in the circumstances in which it is administered.
Here the Scottish form, as at present followed, is preferable
to others, and should be retained,

It would be possible to provide for the oath being made
an alternative to the affirmation, to be used by such persons
as should make applicatlon so %o do. It has already been
surgeated, however, that it is impossible Yo rationalise the
umoral conscience of cne who declines to promise to tell the
truth on the ground that he will be bound to do so only if he
make oath to that effect.

It will be necessary Le make statutory provision for the

punishment of those who break their promise te tell the truth.

Article 8.1 ALY mpersons called to give evidence shall oromise
to Lell the trubth.

Article 8.2 Zvidence for Lthe purpose of the preceding
Article means evidence given hefore a tribunal
which has power to require, and does reguire,
that evidence be given on oath or under
vrowlge In accordance with this Code,

article 8.3 The uveual form of making the promise shall be:
"T solsmnly and faithfully promise that the
evidence which I shall give shall be the truth,
the whole truth, and nobhing but the truth.,"
The words of Gthe promise shall be repeated by
the witness alter the presiding judge, each
standing with his hand raised.

Article 8.4 In place ol the above form, bthe judge may
adimonisn, in such terns as he may select, a child
ol tenider years or a person ol defective mental

capacity, that he promise %o tell the truth.

nm An702 BYL(130)
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ATPENDEY PO CHAPTER 8

Uath of Jitness

1. The general rule is that no person may be admitted to give
evidence unless he hos taken an oath in fhe following terus:

"I swear by Almighty God, nnd as I shall answer to God at the
great day of Judzment, that I will tell the truth, the whole
truth and nothing bubt the truth,® ne immediately succeeding
pergcraphs set out the cxeentions to that rule. .

2. fhe words "and 23 I shall answer to God at the great day
of judgment" may be omitted at the discretion of the presiding
Jjudgse.

3. A child of tender years or a pervson of lefective mental
capacity may, at tnhs discraztion of the bresiding judge, ve
admonished to bell the truth insbtead of being sworn,

4. Any person objecting to e sworn and stating as the ground
of such objection, eibher thot he has no religious belief, or
that the taking of an oath is contrary to his religious belief,
stall be vermibbted to make his soleun affirmation instead of
taking an oath, in the followins terms and no other, "I A.B, do
solemnly, sincerely nnd traly declare and affirm that I will
tell the truth, the wihole truth, and nothing but the truth.”

5. The words of ¢he oath, as of the affirmation, are repeated
by the witnesgs alter the presiding judge} each standing with
nis hand raised, except that a person may be sworn in the
manuer approprlate to hls own religious belief; but if in the
opinion of the presiding judgze it is nob reasonably practicable
without inconvenieunce or delay to administer the oath in that

panner, he may be required (o make his solemn affirmation.

COIBNT

The Scottish form of oath is sanctioned by the common law;

the method of ils adminisbtration is recognised by s. 5 of the

Forn 23 and 24 siven in Boland and sayer, »,107 are
inrarract dn pedvo the ward Uaffisere!,
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Oaths Act 1888, This Act makes it unnecessary to repeat the
special statubtory provisions made from time to time ln favour
of Quakers and Horavians}' The provisions of the Circuitl
Gourts (Scobland) Act 1828 in that regard are obsolete though
unrepealed, The provisions of s. 1 of the Oaths Act 1961 are
given effect to in paragraph 5 of this Appendix. That the
exact words of the affirmation must be used was decided in

JdeCubbin v, Turnbullz.

9
~ e.z, the Quakers =nd lloravians Act 1833,

21850 12 D, 1123.
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