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N.7. This liemorandum 1s desizned to elicit
comments upon and criticism of the
proposals which 1t contains.

It does not represent the concluded
views of the Scottish Ilaw Commission.

SCOTTISH LAY COMMISSION

PRESCRIPTION AND LINITATION OF ACGTIONS

INTRODUCTION

1. In pursuance of item 3 of our Firstg Programme, we have been
examining the law relating to the prescription of rights and obliga-
tions and the limitation of actions.

2, For the purpose of this liemorandum, we have grouped.the
principal existing forms of prescription and limitation of actions
under five Heads each of which contains a brief summary of the
existing law suprlemented in certain cases by more detailed notes,
criticisms and suggestions for amendment of the law. The five EHead
are:-

I. POSITIVE PRESCRIPTION (Acquisitive Prescription oxr
Usucaption)

relating to the fortification of title to heritable
property or rights by possession,

IT. LONG NEGATIVE PRESCRIPTION (Extinctive Prescription)

relating to the extinction of rights and obligations in

general,.

111, SHORTER NEGATIVE PRESCRIPTIONE (Affecting certain
- contractual rights and
oblizations)

relating to the restriction in mode of proof or the
extinction of certain rights and obligations having a
contractual basis,
¥ This group includes the triennial and quinguennial
prescriptions of certain kinds of contracts and claims,
the sexennial prescription of bills of exchange and
promissory notes, the septennial prescription of

cautionary /
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caufionary obligations and (although tha‘period is
comparatively long) the vicennial prescription of

holograph writings.
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IvV. JQUINQUENNIAL PRUSCRIPIION OF DILIGENCEH
HERITABLL PROPDATY

relating to the extinection of certain forms of real

diligence,

V. LINMITATION OF ACTIONS FOR DAMAGES IN RESPECT OF
PERSONAL INJURLES

3 We have also considered whether a shorter period 6f prescrip-
tiﬁn should be introduced with regard to certain obligations which
are not Eomprehended within the existing Scottish short prescriptions,
but are within the scope of the Limitation Act 1939 in England.

The most important of these are (1) obligations founded on contract,
(2) obligations of accounting, (3) obligations based on delict and
(4) obligations arising in respect‘of trust property or the estates
of deceased persons. The first two of these are considered in
relation to the form of the existing shorter prescriptions under
Head IITI; the latter two are considered separately under Heads VI
and VIT, One additional matter which relates to all the prescrip-
tions, the mode of computation of the period, is considered under
Head VIII,

4, Our provisional proposals are summarised under Head IX and our
views on the form of legislation to give effect to such of our
suggestions as may be accepiable are contained under Head X.

Prescription of lMoveables.

D The law of Scotland with regard to prescription of corporeal
moveables is unclear and as regards incorporezl moveable rights the
views of institutional writers are not wholly consistent with the
principles adopted in the comparatively small number of judicial

decisions where the matter has been in issue. We have not given

particular /
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warticular consideration To the question of obtaining a title to
corporeal moveables or incorporeal rights, but we would welcome views
as to the desirability of initroducing such a principle,

Pregerintion of Crimes,

6. Crimes dd not prescribe in the law of Scotland. It was at
one time understood that, in common‘with the law of Liome, Scots law
provided that no crime could be pursued after the lapse of twenty
years from its commission, and this was always described as a pres-

cription, although there was no statute to that effect. The case

of H.K, Advocatse v, Sugzden, 1934 J.C., 103 decided, however, that the
vicennial prescription of crime formed no part of the law of
Scotland, As the law on this topic is certzin and, so far as we

are aware, there has been no evidence of a desire to glter it, we
have not considered the matter further in this liemorandum,

T While there 1s no general prescription of crime, there are
numerous statutory time-limits upon the bringing of eriminal proceed-
ings: these do not seem to be governed by legal principles, being
dependent upon the expediency of having a time-limit in relation to
the narticular offence, and they are accordingly not dealt with in
this liemorandum.

The Council of Zurope.

8, The Council of Buropc, of which the Unifted Kingdom is a member,
has a Committee on Buropean Legal Co-opersgtion. This Committee set
up a Sub-Committee on Pundamental Legal Concepts and one of the
subjects studied by this Sub-Committee was "time-limits", i.e., pres-
cription and limitation of actions. A member of cur staff has been
the adviser on Scots law to the United Xingdom delegate, and the

same member of our staff is a member of the United Kingdom delegation
on the Committee of Experts which has been set up following the
report of the Sub-Committee.

9. /
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Y. The Committee of Lxperts is at present chieflvy concermned with
exiinctive prescrinption which, in Scottish terms, comprises the
nesative and septennial prescriptions and limitation of actions
within the meaning of the Law Reform (Iimitation of ictions, etc.)
Act 1954 as amended. The main emphasis within this extinctive
prescription is, so far, on matters of coniract and delict.

10. We have, through cur representation on the Committee, kept in
close touch with developmehts, and in formulating our proposals we
have endeavoured to take account of these developments.

Congsultation.

11. /e have consulted the Faculty of Advocates and the Law Soclety
of Scotland informally on twp points relating to prescription on
which the Zuropean Committee of Zxperts wished to have views
urgently. S0 far, there has been no consultation outside the
Commission concerning the proposals in this llemorandum, and we are
publishing it in the hove that we shall receive comments not only
from lawyers, but from individuals and organisations representing
both the business community in its widest sense and the consumer,

The l.emorandum does nct represent the concluded views of the Scoitish
Law Commission.

1 POSITIVE /
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I. POSITIVE PRESCRIPTION

12, Posgitive or acguisitive prescription or usucaption relates to
the fortification by possession of the tifle to heritable property

or rights, Ilost legal systems have rules whereby possession of

land for a period of years validates the possessor's title of owner-
ship or crestes some form of possessory title. In Scots law the
rules of positive prescription do not protect a possessor of property
without title but operate to perfect a defective title which is

ex facie valid, |

Existing Law.

13, While there are traces of a common law doctrine of prescription
in such natters as prescription of servitudes and rights of way, for
all practical purposes the law of positive prescription is wholly
statutory, the principal statutes on which it is based being the
Prescription Act 1617 c.12, the Conveyancing (Scotland) Act 1874
s.34 and the Conveyancing (Scotland) Act 1924 s.16,

Heritable Property

14, (1) The prescription applies to heritable property and
heritable rights based on recorded titles, including rights to

salmen fishing and minerals. For the yprescription to operate there
must be an ex facie valid irredeemable title duly recorded in the
appropriate Register of Sasines followed by possession for the
prescriptive period. The prescription does not apply in cases where
the title in gquestion is 2 forgery or has a patent intrinsic nullity
such as a defect in the statutory sclemmities of execution. It is
no objection to the plea of prescription that the title proceeds
from a party who had no title to the lands in question or no right to
dispose of them, and a party nmay plead prescription even in the

kxnowledge that he has been in possession on a defective title.

(2 /
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(2) The period of the prescription is twenty years. The
neriod is probably forty years in the cases of both a registered
~hnd an unregistered leasehold title, although it is arguable that,
at least in the case of a registered leagehold title, the period is
now twenty years. The period in respect of registered titles
commences 2t midnight of the day of infeftment.

(3) The prescripﬁion (i) excludes all enguiry into the previous
titles and rights to fhe lands, thereby protecting the holder of the
prescriptive title against any person alleging a better titlé,

(ii) may determine the extent of an estate where there is an ambig-

uity or lack of specification in the title, and (iii) may merge a

title of property (dominium uwtile) in the higher %itle of superiority

" (dominium directum) and thus effect consolidation. On the other

hand a prescriptive title cannot be obtained o subjects which have
been possessed for the prescriptive period when the title clearly
excludes these subjects.

(4) The prescription may be interrupted judicially or extra=-
judicially. Extra-judicisl interruption may be effected by demand-
ing and obtaining or by effectually assuming possession of the
subjects, or by notarial protest, Judiciel interruption may be
effected by citation, by an action brought into court, or by the
presenting of, or concurring in, a petition for sequestration, or the
lodging of a claim in a seguestration or in a liguidation. The
running of the prescription is not affected by the fact that the
party against whom the prescription is pleaded is in minority or less
age or is under legal disability.

Servitudes, and Rights of Way and Other Public itights

15, (1) The positive prescription also applies to servitudes and to
rights of way and other public rights. Positive servitudes may, and
negative servitudes must, be constituted by express grant, and

prescription /
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prescription operates to perfect any defect in the grant. Positive
servitudes may alsoe be created by exercise of the right for the
prescriptive period without any antecedent grant and rights of way
and other public rights are also created by use for the prescriptive
peridd without written grant.

(2) The period of the prescription in the case of servitudes
and rights of way and other public rights is forty years.

(3) The effect of the prescription following upon a written
grant of a servitude right is to exclude enguiry into the title of
the granter. The terms of the grant determine the measure of the
rights but the extent of the possession during the prescriptive
period may be definitive where there is any ambiguity of expression
in the grant. In the case of positive serviiudes created only by
use for the prescriptive period and rights of way and other publiec
rights, possession during the prescriptive period constitutes the
right and determines its extent.

(4) The prescription may be interrupted judicially or extra-
judicially. In contrast to the position of positive prescription
of heritable property, the minority or less age or legal disébility
of the party against whom the prescription is pleaded are competent
defences to the plea of prescription.

Criticisms and Suggestions.

Heritable Property

16, Poundation of Prescriptive Title, We have considered possible

amendments in the conditions requisite for the operation of the
positive prescription as applicable to heritable property and rights
based on recorded titles. It may seem strange that, on the one
hand, a possessor in bad faith, holding on a title from a person whom
he knows could not lawfully grant it, should have the benefit of the
prescription, while, on the ﬁther hand, a possessor in good faith,

holding on a title which suffers from a patent but not serious error

in /
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in execution of the kind which may be cured by the Conveyancing
(Scotland) Act 1874 s.39, should not have the benelit of the
preszcripiion, Similariy it may seem strange that, even when there
iz & deeree of declarator of the expiry of the legal, a period of
foriy yvears possession is required to found a prescriptive progress
when the Toundstion writ 1s a recorded extract decree of adjudication
for debt and that such az title cannot obtain the advantage of the
twenty years prescription merely because it 1s technically redeemable,
Before deciding whether any of the foregoing points are of sufficient
importance to merit any alterations in the law, we would welcome views
on the subject.

17. Hotices of Title and Notarial Instruments as Foundation Virits,

‘e rropose one minor amendment with regard to the basis of title
for positive prescription. The Committee on Conveyancing legislation
and Practice, the Halliday Committee, in its Report (Gmnd. 3118 =
December 1966) recommended (in paragraph 67) that notices of title
and notarial instruments should be accepted as a sufficient founda-
tion for vrescription without production of the warrants uron which
they proceed. We accept the reasons given for that recommendation
and zzree with it.r

18, Period of Fositive Prescription.

(1) Feudel Property

The principal question which requires consideration is
whether the period of the prescription for feudal property, at
present twenty years, could safely and with advantage be shortened.
The Halliday Committee exnressed the view {(in paragreph 59 of its
Revport)} that, having regard to the reliable system of nublic registra-
tion of deeds affecting land in Scotland, the period is unneccess-
zrily long and that its reduction would substantially lessen the work
of ewamination of title and would result in defects in title being

more guickly remedied. The Committee recommended a reduction in the

period /
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neriod from twenty yzars to ten years. e are conscious that a
reriod of ten yeurs is comparatively short'for a prascription of
this kind, but experiencé indicates that, once a title to land in
3cotland has been recorded and possession has followed, it is most
unusual for the title to be successfully challenged more than ten
vears later. ‘e consider that a reduction in the veriod to ten
years could saflely be made,
(2) Leases,

Under the existing law there is a distinction, as regards
the period of vositive prescri?tion reguired, between a feudal title
and & leasehold title. In the case of the latter the period
probably is still forty years whether or not the lease is reglstered,
e consider that there is no sufficient reason for the distinction
betwsen a feudal title and a registered leasehold title and we
suggest, in accordance with the recommendation of the Halliday
Committee (in paragraph 59 of its Zeport), that the veriod of the
positive prescription should be reduced to ten years where the
foundation writ is a registered leasehold title. We would welcome

views as to what provision should be made for an unregistered lease,

Servitudes, Rights of Vay and other Public Righbs.

19, The ¥alliday Committee also considered (in paragraph 61 of its
Report) the veriod of positive prescription reguired for the con-
stitution or vproof of .existence of servitudes and rights of way and
other vublic rights, which at present 1s forty years, and recommended
the reduction of the period from foriy years to twenty years.

2ince a positive servitude or right of way may be created by nosse=-
ssion for the prescriptive period alone, the period necessary should
be longer than that reguired to fortify a2 title bused on a written
grant. raking due allowance for this distinction we think that the
existing period of forty years is unnecessarily long and that the
provision of evidence necessary to establish the rizht over so long
a period presents practical problems. If z positive servitude or

rircht /
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rizht of way has been exercised without interruption for twenty years
it iz reasonable for the law to protect the possessor or the prublic
as=inst belated interference. Even when the person against whose
iﬂterests the servitude is used is in minority or less age or is
subject to legal disability, his property will normally be adminis-
tered on his behalf and with reasonable vigilance the exercise of

the servitude should have been challenged within twenty years. For
these reasons we agree with the recommendation of the Halliday
Committee that the period of positive prescription applicable o
these rights should be reduced to twenty yéars, and we add the
suggestion that in the computation of the period no deduction or
allowance should be made on account of the years of minority or less
age or the legal disability of the person against whom the prescrip-
tion is used.

II LONG /



ITI. LOWG WEGATIVE PRESCRIPTION

20. The long negative or extinctive prescription applies to rights
and obligations in general, whether or not they relate to heritable
preoperty, save that it does not extinguish a real right in heritéble
property. It is based upon the desirability of setting some limit
of time within which the creditor in an obligation muét pursue it so
that the debtor is not subjécted to a claim which with reasonsable
diligence on the part of the creditor should have been made earlier,
In Scotland its effect is to extinguish the rights and obligations
completely on the expiry of a period which in most cases is twenty
years.

Existing Law.

21, (1) The principal statutes on which the law of negative
prescription is now based are the Prescription Act 1617 c¢.l2 as
amended by the Conveyancing (Scotland) Act 1924 s.17.

(2) The principal categories of rights and obligations affected
by the negative prescription are (i) loans of money, including sums
placed on current account with banks, sums due under personal bonds
and heritably secured loans and claims under corroborative obliga-
tions even although the principal obligation has been kept enforce-
able by payment of interest, (ii) rights to recover or claim money,
such as claims to legal rights in the estate of a deceased person,
claims +to recover money paild in errdr, claims for arrears of period-
ical payments such as feu-duty or annuities and claims for damages
and (iii) rights to enforce the provisions of contracts or to
reduce & contract or deed on an extrinsic ground such as fraud,
although reduction on the ground of an intrinsic defect in a deed is
not affected. The prescription also applies to rights to land

which are merely personal and rights to servitudes and rights of

way /
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wey and other public rights, It does not apply to any other rights

iy heritable proverty, to rights which are reg merae facultatis

«y, rights of such a character that their exercise would be
expected only periodically or.irregularly, and to the obligations of
trustees to account fof trust funds 1o beneficliaries,

(2) The period of the negative prescription, formerly forty
years, is now tweniy years, except in the cases of a servitude and a
rizht of way and other public right when the period is forty years.
The point of time from which the prescriptive period begins 1o run
depends on the nature of the right or obligation affected, In the
cose of a debt the period starts from the date when the debi became
payable; in the case of a claim for damages, from the date when it
becume possible to assert it; 1in the case of a positive servitude,
fpom the date of the last exercise of the servitude; 1in the case of
a negative servitude from the date of the owner of the servient
tepement doing something which is inconsistent with the restraint
1zid upon his property; and in the case of 2 claim to legal rights
in the estate of a deceased person, from the date of the death which
gave rise to the claim.

(4) The negative prescription may be interrupted judicially
by appropriate action in cour:t or claiming in judicial proceedings
or diligence. It may also be interrupted extra-judicielly by any
act involving admissioﬁ by the obligant of the adverse right, such
as payment to account of principal or payment of interest. The
running of the prescription is not affecied by the fact that the
party against whom the prescription is pleaded is in minority or less
age or under legal disability, except in the cases of a servitude
and a right of way and other public right. L person may, however,

avail himself of theeguitable plea of non valens agere cum effectul

in order to suspend the running of the prescription.

criticisms and Suzgestions. /
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Criticisms and Susrestions.

22. Period of Fegative Prescription. The Committee on Registration
of Title to Land in Scotland, the Reid Committee, in its Heport
(Cmnd. 2032 -~ July 1963) suggested (in paragraph 76) that the period
of the long negative prescription should be reduced from twenty

years to ten years. The Halliday Committee (in paragraph 60 of its
Report) found that suggestion unacceptable and recommended that the
period should not be reduced to less than tweniy years. The
Halliday Cgmmittee's reasons for their recommendation were that to
reduce thé period of negative préscription'of obligations in general
to less than twenty years would be unreasonasble and might operate to
.the prejudice of a pupll creditor, that the proposed reduction in

the period of the positive prescription would, without any altera-
tion in the period of negative prescription, substantially secure

the benefit of reducing the period of examination of titleg to
heritable property, and that the retention of the existing period of
negative prescription would afford some measure of protection against
any risks involved in reducing the period of positive prescription.
23. We have considered the views ol both the Reid Committee and

the Halliday Committee, and have come to the conclusion that, in the
case of an extinctive prescription of such comprehensive scope, there
might well be cases in which the extinction of the creditor's right
to enforce an obligetion in less thaﬁ twenty years would result in
hardship. The situation of a creditor in nonage or under disa-
bility is an obvious example, It has becn suggested that the rights
of a creditor in nonage or under disebility cculd be safeguarded by
providing that the runninsg of the prescriptive period should be
suspended during such nonage or disability. The prescriptive
period couid in these cirCumstaﬁces,'it is suggested, be reduced to
ten years thereby reducing the number of different periods reguired
in our law of prescription. The simplification in the law is,

however, /
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however, moré apparent than real as an undesirablé element of
uncertainty would be introduced. The choice is between having the
same period for both the negative and positive prescription, but
allowing the period in the negative prescripiion to be extended
depending on the minority or less age or legal disability of the
creditor, and having two certain periods for these two prescriptions.
On the whole we support the recommendation of the Hglliday Committee
that the pericd of the negative prescription of rights and obliga-
tions generally should remain unchanged.

24, We have considered whether the plea of non valens agere cum

effectu should continue itc be available as a defence to the operation
of the negative prescripfion. The circumstances in which the plea
is applicable heve been nmuch reduced by the statutory exclusion of
the defence of minority or less age, and legal disability, buf
extra—ordinary cases may yet occur in which the failure to prosecute
a claim may be justified by extrinsic faciors. We consider that the
plea should be retained to meet such cases. On the other hand it
may be thought that the possibility of such cases occurring is too

remote 4o warrant retenition of the vlea of non valens agere cum

effectu, and that it should be abolished in the interests of
certainty. We would welcome views on this question.

25, The Halliday Committee did, however, suggest (in paragraph 61

of its Report) one alteration in the period of negative prescrip-
tion, namely, that the period of forty years' disuse necesgsary to
extinguish a servitude or a right of way or other public right

should be reduced to twenty years. In the case of private servitude
rizhts created over one property for the beneflt of another, we

apree that it is rcusonable. that, if the right has not been exercised
or its breach has gone unchallenged for a period of twenty years,

the law should treat the right as extinguished. We have nmore

difficulty /
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difficulty in accepting that a public right of way or other public
right, once constituted, should be lost too readily by non-use,

For example, the usefulness of a public right of way may be tempora-
rily diminished and subsequently revived by successive land
developments in the locality, or changes in puklic interest may
result in disuse for a period foliowed by a revival of interest.

On the whole we agreé with the recommendation that the period of
disuse necessary for the extinciion of private servitudes and rights
of way should be reduﬁea to twenty years., As regards public rights

of way, local planning auathorities now have valuable powers under

the Countryside (Scotland) Act 1967 which afford a considerable

degree of protection to the public in relation to paths and long
digtance routes, and we consider that in these circumstances the
period of the negative prescripiion apylicable.to public rights of
way and other public rights should also be reduced to twenty yeéfs,
but we would welcome the views of other bodies on the subject.
Again we suggest that in the compubtation of the period as regards
private servitude rights no deduction should be made in respect of

the years of minority or less age or legal disability of the person

against whom the prescription is used,

III SHORTER /
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ITI, SHORTE:R NEGATIVE PRESCRIPTIONS

26, Under this heading we consider various special prescriptions
all of which are applicable 1o certain rights and obligations based
upon agresment or promise. These are:-
(1) The Triennial Prescription based on the Prescription
Aet 1579 c.21 (e.83).
(2} The Quinguennial Prescription based on the Prescription
Act 1669 c.14 (c.9), excepting as regards arrestments,
(3) The Sexennial Prescription of Bills of Exchange and
Promissory Notes based on the Bills of Exchange (Scotland)
Act 1772,
(4) The Septennial Prescription of Cautionary Obligations
based on the Cautioners Act 1695 c.7 (c.5).
(5) The Vicennial Prescription of Holograph Writings based

on the Prescription Act 1669 c.1l4 (c.9).

Existing Law.

Triennial Prescription

27. (1) The basic statute is the Prescription Act 1579 c.21
(c.83).

(2) This prescription applies to 211 actions of debt for the
rents of urben houses, for board and lodging, for arrears of
aliment due under & contract, express or implied, for wages and
salaries claimed in respect of a contract of service, express o>
implied, for amccounts for professional charges, and for accounts of
retail merchants and tradesmen. The prescription does not apply
to claims founded on written obligations, to mercantile transactions
between manuafacturer and merchant or merchant and merchant, to
accounts current between merchants in which there are goods furnished
or services rendered on both sides of the account and to what are,
in substance, demands for accounting between mercantile or other

agents or mandatorles and their principals,

(3) /



17,

(3) The periocd of the prescription is three years. The point
of %ime from which the three years begins to run depends on the
character of the transaction. Where payments should have been made
periodically, as rent, wages, monthly accounts, instalments of the
price, the relevant time is when each payment fell due. lIn the
case of continuous accounts for professional charges or goods or
services supplied by retail merchants or tradésmen prescription runs
from the date of the last item and is unaffected by the fact that
trading continues between the parties provided the aécount of which
the itens form part has been definitely closed, An account does
not cease to be continuous because its 1ltems vary in character and
value or because there is a gap of three-yéars between certain of"
the items, provided that the employment or course of dealing has been
continuous.

(4) The effect of this prescription is not to extinguish any
right or obligation but to impose a limitation upon the mode of
proof, whereby, after the expiry of the prescriptive period ol three
years, such right or obligation may be established, The creditor
has Yo prove both the constitution and restingowing of the rights or
obligations affected by the prescription and in this proof he is
limited to the writ or oath of the debtor.

(5) The prescription may be interrupted by founding on the
claim in any competent judicisl process during the prescriptive
period, even if that process has not been completed or pursued to an
effective conclusion. The presenting of, or concurring in, a
petition for sequestration, or the lodging of a claim in a seqguestra-
tion or liguidation also interrupts the prescription. The prescrip-
tion is not pleadable if the zction of the debtor has been the
cause of the pursuer's failure to bring the action within the
prescriptive period. The running of prescription is not affected
by the fact that the creditor is in minority.

Quinouennial Prescription /
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HAainguennial Prescrivtion

28. (1) The basic statute is the Prescription Act 1669 c.14 (c.9).

(2) This prescription applies to (i) contracts of sale, hiring,
pledge and other cohsensual contracts which are not, in fact,
constituted by writing, (ii) arrears of rent in respect of both
urban and rural subjects whether the lease be written or verbal, the
prescriptive period‘commencing on the date of the tenant's removsl
from the lands, (iii) arrears of ministers' stipends and {iv) actions
proceeding upon a certain class of claims which are themselves
subject to a short prescription. The pfescription does not apply to
an obligation to account as between agent and principal nor to
obligations to return, or to account for, goods deposited in safe
custody, or in security, or removed by the defender without authority.

(3) The period of the prescription is five years.

(4) The effect of the prescription is not to extinguish the
right or obligation but to imvose a limitation apon the node of proof
whereby, after the expiry of fhe prescriptive period of five years,
such rizht or obligation may be established. The creditor has to
prove both the constitution and resting owing of the rishts or
obligations affected by the prescription and in this proof he ié
limited to the writ or oath of the debtor.

(5) The prescription may be interrupted by any competent
judicial elaim during the prescriptive period even if the process
has rot been completed or pursued to an effective conclusion. The
presenting of, or concurring in, a petition for sequestration, or
the lodging of a clainm in a sequestration or ligquidation also inter-
rupts the prescription. The prescription does not run against

minors during their nminority.

Sexennial Prescription /
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Sexennial Prescription

29. (1) The basic statutory provision is contained in section 37
of the Bills of Ixchange (Scotland) Aet 1772.

(2) This prescripiion applies to &ll bills of exchange and
promiSSOry notes, except bank ncies,

(3) The period-of the prescfiption is six years.

(4) The effect of the prescription is not to extinguish the
debt cﬁntained in the bill of exchange or promissory note but to
impoge a limitation upon the mode of proof whereby, after the expiry
of the prescriptive period of six years, such debt may be estabii-
shed, The creditor‘pas to proﬁe by writ or oath both the coustitu-
tlon and resting owing of the debt contained in the bill of exchange
or promissory note. If, however, the bill of exchange or promissory
note is granted as additional secarity‘for an obligation under some
other contract, e.g., a loan, the basic contract may be proved by any
competent evidence despite the fact that prescription has run upon
the bill or note.

(5} The prescription may be interrupted by any competent
judicial process raised on the vill or note during the prescriptive
period even if that process has not been coumpleted or pursued to an
effective conclusgion. An action against one of several obligants
in a bill also interrupts the running of the prescriptian against the
other obligants. The presentinz of, or concurring in, a petition
for seguestration, or the lodging of a claim in a sequestration or
liguidation also interrupts the prescription. A verbal acknowledge-
ment of liability within the prescriptive period is, howsver,
insufficient %o effect interruption as also is a written statement
of claim not followed by any other action. The prescription does
not run against minors during thelr minority.

Septennial Prescription /
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Serntennial Pregcerirtiion

30. (1) CThe basic statute is the Cautioners Act 1695 c.7 (c.5),

(2) Two types of cautionary obligation are affected by this
prescription, namely, (i) an obligation where the cautioner iz bound
in the same writing as the principal debtor and is, by the form of
"~ the bond, bound expressly as cautiéner and -(ii) an obligation where
the cautioner is bound as principal, or co-principal, and is shown to
be a cautioner by & clause of réliéf in the bond itself or by a
separate bond of relief formaily intimated at its executlon to the
creditor, Purther, the prescription only sffects those cautionary
obligations in which the creditfor might do diligence, if occasion
arose, alb some time within the seven years.

(3) The period of the prescription is seven years.

(4) The effect of the prescription is to extinguish completely
the cautioner's obligation after the expiry of the period of seven
vears and a new obligation is necessary after that period to impose
any liability upon the cautioner.

(5) Diligence done or a decree obtained agzinst a cautioner
within the seven years will deprive him of the benefit of the
prescription, but will not render him liable for interest falling
due after the prescriptive period. It is douvtful whether the mere
raising of an action is effective interruption. The presenting of,
or concurring in, a petition for seguesiraiion, or the lodging of a
claim in a sequestration or liguidation also interrupts the prescrip-
tion. The running of the prescription is not affected by the fact

that the creditcr is in minority.

Vicennial Prescription

31. {1) The basic statute is the Prescription Act 1669 c.14 (c.9).
(2) This prescription applies to all holograph writings upon
which an obligation can be founded, whether the writing itself

expresses /
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expresses the obligation or 1s merely evidence from which an obliga-
tion can be inferred.

(3} The period of the prescription is twenty years commencing
from the date of the holograph writing cven when the oblization to
which it refers is future or contingent.

(4) At the end of the prescriptive period the holograph quality
of the whole of the writing, except in the case of entries in account
bocks, when proof of the authenticity of the signature is enough,
must be established by the defender's oath, If the writing is shown
by the oath to be holograph,rit has the same effect as if the
prescription had not applied, the ordinary rules as to proof of
payment or discharge of the obligation contained in it come into
operation, and there is no onus upon the pursuer to prove that it is
sti1l]l resting owing. If the oath does not establish the holograph
guelity of the writing, it cannbt be founded upon even as an
adminicle of evidence in proof of the obligation.

(5) The prescription may be interrupted by the raiéing of an
action upon the holograph writ, by a plea of conpensation being
founded upon it in the defences to an action or by diligence beling
done upon it. The presenting of, or concurring in, a petition for
seuestration, or the lodring of a c¢laim in a sequesitration or
liguidation also interrupts the prescription. Payment of interest
on the obligation throughout the prescriptive period probably does
not interrupt the prescription. The prescription does not run

against ninors during their mincrity.

Criticisms and Suzgestions,

32. The various shorter prescriptions, based on old statutes, have
been the subject of considerabls judiclal and :rofessional criticism.
Our conclusion, as after appears, is thai these criticisms are

justified and that the law is in need of a cowmprehensive reapyralsal,

Je /
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e appeosch the problem by considering the_particular defects of the
various existing shorter prescripiions and the need for statﬁtory
restatement of the law,  We then meke suggestions as to the reforms
which we consider desirable.

Triennial, Quinguennial, Sexenrial and Vicennial Prescripiions -
Proof by rit or Cgth.

33. In the case of the above four prescriptions, the effect of

expiry of the prescripiive period is-not to ex{tinguish completely

the right or obligation but only to 1imit the modelof proof of its
constitution, or of its constitution and resting owing, to the writ

6r cath of the debtor. The law with regard to proof by writ br

oath is now voiuminous; &a summary of the principles of it is contain-~
ed'in the Note which forms Appenciz A. It is evident from that

Hote that this procedure has resulted in a very considerable volume

of litigation, involving decisions not always conslstent with each
other, and that it has posed many difficult problems and may yet
ocrcasion Tore. We seriously doubt whether thé procesgs of reference
to the writ or oath of the defender in the case of rights, obligatione
and documents affected by prescription is now appropriate,. Our
doubts are occasioned partly by theidefects which have been revealed
from experience of the operation of the procedure and partly by
considerations of general principle.

34. The main defects which appear from the cperation of proof by
writ or oath in »ractice are:-

{1) The amount of litigation, much of it on procedural points,
which has resulted from proof by writ cr oath of obligatiohs affectad
by the shorter prescriptions has occupied the time of the courts and
has inwived exrence to parties which are frequently disproportionate
to the importance of the transsctions concerned. In particular,

the following matters have caused difficulty:-
(1) /
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(i) +the competency of, and the evidential weight to
be attached to, writs dated before and after the
end‘of.the wrescriptive period, '

(ii) the writings which mey be admitted or recognised
as writ of the debtor, | _
(iii) +the extent to which epparently false evidence of
the debior can bc-controverted‘by previous specific
admissions or negative evidence can be countered
by presumptions ithat the debtor must be able to
recall the circumstances of the transaction,
"{iv} the interpretation of judicial admissibns,

(v) +the probleﬁ 0of whether guslifications of an oath
are insirinsic or extrinsic and_.

(vi) +the problem of reference to oath when the debtor

is deceased or is az company.

(2) It is gquestionable whether referehce t0 the debtor's ocath
has been shewn to be a satisfacteory mode of proof, e accept that
it is reasonable to ensure that devtors shall not be subjected to
actions at law in respect of obligations or documents of a kind
which, in the ordinary course of basiness, ghould have been pursued
or founded upon earlier, Ve doubt, however, whether the proper
remedy is to substitute for the testimony of witnesses the word of
the léast independent witness, the devilor himself, which must be
accepted "however palpably and disgracelully felse it m2y appear"

(Hunter v, Geddes (1835) 13 §.369 (per Lord Jeffrey at p. 377)).

lloreover, the concept of reference tc oaih has become less approp-

+

riate in the circumstances of modern business where many transactions

are carried on by inccrporated companies,

(3) /
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(3) The law relating to proof by writ is 2lso in a somewhat
mmpsatisfactory state, For example, there has been conflict of
Judicial opinion, not yet conclusively resclved, as to whether the
writ must be dated after the end of the prescriptive period %o afford
acceptable evidence of resting owing. Further, the recoverability
of & debt may depend upon the accident of the existence of unsigned
Jottings or the acceptance of some writ of the ereditor which can be
treated as comstructive writ of the debtor, It is plainly right
that a writ of the debior acknowledging or admitfing the debt should
have the effect of interrupting prescription, but some clarification
is required as to the nature and characteristics of the writing
which will have that result.

35, As a matter of legal principle, the substituiion of this limited
mode of proof of certain claims after the expiry of a prescribed
period is open to serious criticism. The logical penality upcn a
creditor who fails to pursue such claims timeously is that he should
be denied & right of action altogether or even that the obligation
should be totally extinguished, and the greater severity 6f the
renalty might be mitigated by permitiing a rather longer period for
I'ecovery. To substitute proof by oath of the débtor for proof at
large tends to confer legal advantage on the dishonest debtor. To
permit obligations of a short term character to be recoverable for
twenty yeaﬁs‘solely because there 1s writing of any kind, even
consiructive writ, seems unjustifiable: written acknowledgement or
admission by the debtor should suspend the operation of preécription
but the law should state precisely the kind of writing necessary to
have that effect.

Trienniel and Juincuennial Prescriptions

36, We consider that it is right that a short pefiod of prescription
should apply to obligations of the kinds affected by these two

prescriptions /
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rescriptions but that the method cof attaining that object by

!7‘:;

specifying a series of partiéular claims te which two different
periods of presériptidn arrly is undesirable, It has resulted in a2
large volume of 1itigation to determine whether marginal cases were
affected by the prescription statufes and has led tc distinctions
which are difficult to jus_tify, e.g. that the triennial prescription
of "nousse mailis" applies to rents of urban houses but not farms-.
whercas the gquinguennial prescription of arrears of "paills and
dewties of-tennents" applies to rents of both ﬁrban and rural subjects
.or that the triemnizl prescription applies to a solicitor's profess-
ibnal fees and disbursements made in a professional capacity but not
to advances made_in the cepacity of factor td his client. lioreover,
the particularity of specification of categories, interrreted by old
decisions, tends to rigidity of construction and the exclusion of
obligations under new types of transaction which cannot be Titted
into any of the precise categories expressed in fhe Statutes._ We
think it preferable that the legislature should prescribe a much
broader class of rights and obligations to which a short period of
prescription would apply, thus giving the courts a wider discretion
as to its interpretatioﬁ_and enabling new types of transaction within
the general class 1o be aécommodatéd without the need for amending
legislation.

37. fThe triennial and guinguennial prescriptions apply only to debts
not founded upon written obligations. This restriction has much
decreased the field of their aprlication in quern times, when the
inerease in literacy and the faciiities of typing and reproduction

of writing have resulted in more obligations, even comparatively
minor ones, being reduced to Wriﬁing. ‘e consider that the
applicability of a shorter period.of prescription should be determine
primarily by the nature and importance of the transaction and that,
whils it should be open to parties to elide the application of

shorter /



shorter prescrivntion by contracting in solemy Jorm olcn wo

writ, the operation of sheriter nrescriptlon choulid neol bo excliused in
tre cage of cobligations of o short term charsctur meruly ov reazson of
the existence of informsl .
Sexennial TFregerivption -

38, The main criticism which we meke of thig proscrivtion i with
regarﬁ to the length of the period. Bille »f exchange and nromliscery

o

£ e s e g —
L& connparEiLvely

notes are now generally granted. in transsctlone

short term characier ashd we consider it would nct be unizir io

period of prescripiion were reduced.

Jeptennial Prescription - Cautionarv Qbiisations.

39, We make %twe major criticisms of this pres

is that it is now of liztle cractlcal effect.

its application ars sco well known to creditors and so
by framing cautionary documents in the form of joint antg seversl

obligetions or sepurate guarantees, thet the cprlication of

prescription is habitually excluded. Jur examination ol
hus disclosed no cupz of ilmporiance on the rrescrip more rocent
than 1893, which may reflcct the fact thaf technlaues of zuvuidzuce by
creditors have virtuslly eleminated 1t as & fucter ¢l lmporiance ir
ceutionary transactions. In effect a guararior remeline ilab
his Obli”“*lon ig ertincuished by the lonw negative TrensrinLIon,
which seems an unduly lensthy period for an oblisetlen ol lhis chara-
cter, freguently undertoken without consid eravion. to saoolol, The
sonnd eriticiswm ic that the prescriptlon commences o rum from the
date when the gpueruniecc i piven instead of the dete when the celiga-
tion of the gmuaranior bocomes enforceoabla. 1T the oburoect ol tnhe law
of prescription iz te cut off the rirht of & craedivor wo enlocres &

cleim which, with rcosonable dilimence, should ave DEEY T IEUEG

earlier, /
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earlier, it follows thatlan obligation of guarantee, which is
initially a cohtingent obligefion, should be affected by prescriviion
conly from the time when the principal debtor fails to pay and the
t:,uaram:or S Onlluqtlon arises. -

40, One effect of the nresorlptlon is that creditors will not‘acoeot
a guarantee in the convenient form of .a single deed by the principal -

| debtor 1noorporat1ng,alsoAthe obligation of the guerantor. Hence
it‘is.ueuelly'impracﬁicable'fo inoorporete in one trust deed a
debenture by a'Soottish oompanf secured overrits assets and a
‘guarantee by its subsidieriee.with security over their assets, as is
nOrmellyIdone_in'ﬂngland. The result can be attained by having |
separate deeds, but this method is 1ess'convenient aﬁd wunfamiliar to

~ Bnglish financial institutioneﬂwho~tend to advise iﬁstead'an issue'
of ungecured loan stock, | |

41, e conolder that the defects of the ex1ot1ng prescrlptlon should
-be removed by,nrov1d1ng-for a ehort orescrlntlon applicable to
cautlonary oblig atlons of all kinds, however oonstltuted Which should
run only from the date when the obllgatlon of-the cautloner became
prestable. | |

Vicennial Preecrlptlon = uolograph writs.

42. When this vicennia? oresoription'was introduced the period of
the long negetive preeoriptioo-was forty years. l-Since the latter
has been reduced to twenty years the vicennial prescription has
largely beoome redundant. The vioennial preecription applies
whether interest hae been pald or not and it doee not‘ruh'againet
"minors during nonage, but apart from these specialties obligations
contained in holograph writings‘to ﬁhich the vicennial prescription
aprlies would be cut off'wiﬁh more decisive effect-by the long |
negative prescription. Ve conslder that the oontinuanoe of e'
separate vicennial prescriptioh of holograph'writs is no longer
hecessary.

Ixigting /
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Existing Shorter Pregeriptions - The Need for 3Statutory ilestaiement,

43. In addition to the particularxdefeetshwhich we have mentioned.
in paragraphs 33 to 42 there areecertain general'criticisms
applicable to &ll the existing shorter prescriptions. The.law has
been deVeloped in a,seriee of unrelated enactmentsprescribing for
different categoriesoof“riehts and cbligatiOnS'rarjing:periOdsncfg
preecrlptlon having dlfferent effects.., The relevant statutes°have

. been enacted;at various times over several centurles, the most recent
of'them'almost'tWo‘hundred years ago. Prom thls background certaln
_glnev1tab1e dlsadvantages arisge. - In partlcular' ' | |

(1) The termlnology of. the 1eglslat10n is arehalc or, at least )

outmoded and its constructlon depends onrcontemporanea exposltlo,

.80 that the meanlng of modern buslness transactlons has to be found

1‘-_1n the context of the understandlng of the dlstant past "It may. -

be unfortunate that the cbllgatlons of bus1ness men in a ccmmercial
community should stlll depend on the doubtful 1nterpretat10n of :

statutes which are three to four hundred years old "(Havdcck v.

Parguharsons (Aberdeen) Ltd., 1965 §,L.T. 240 at p. 242)

(2) The" enactment of the law plecemeal in compartments has
militated against the development of a comprehenslve lcglcal scheme
of shorter prescrlptlon. _ ’

(3) As a result no eaSiiy comnrehenSihle generai rnles'of law
are avallable to assist the bus1ness man in determlnlng his pollcy
with regard to. the timeous enforcement of commercial obligations.

We con51der that the 1aw relatlng to these shorter prescrlp-l
tions should be re- stated in a comprehensive statute w1th such

amendment and rationalisation as may be thought appropriate,.

General Principles .of Reform.

44, We consider the principal prohlems relating to theamendment of
the law of the shcrter prescriptions under four main headings:-

_(1.) /



29.

(1) the scope of the prescription, i.é. the nature of the
»ights and obligatibns affected, | |
(2) the period of the prescfiption,-
‘(3) the effect of the prescription and

(4) +the extension and interruption of the prescriptive period.

The Scope of the Shorter Prescription.

45, Ve have élready noticed the disadvantages of the principle of
specifying particular kinds of rights'and obligations to which fhe
existing shorter presgriptiaﬂs apply. In Zngland the L;mitafion'

Act 1939 aaopts a more conmprehensive criterion and applies a statufory
limitation of six years upon the time for bringing certain broaﬁ |
éategbries of aétions,_priﬂcipally actiohe fbunded on simple contract
or tort and actions for an account, with a provision thet an action
upon a speciaity, g.2. on a COntract‘undef Seal,-may be brought “

' Wifhiﬁ a longer period of twelve years.l We.favdur this broader
approach and suggest the introduction of a new uniform shorter
prescription on these lines. e exclude at this stage rights and
obligations based on delict which would infolve an addition to the
existing law rather than an amendment of‘it, and we_deal separately
with that matter-in Head VI infra. We include rights and obliga-
tions baged on contract and unilateral promise, éince in Scotland

the latter may creafe enforceable obligations. We also include
rights and obligations of accounting, since many obligations of
accoﬁnﬁing have & contractual basis, but we should make it clear that
the shorter prescription suggested showld be applicable fto all rightsA
and obligations of accounting whether invelving obligations gx
contractu or not but excluding accounting for trust funds. Rights
and obligations arising under a contract of partnership or agency
should be excluded From the new prescription (seec paragraph 54 below).

As stated above, it is provided in inzlish law that an action upon

a /



specialty may be brought within a longer period of twelve years.
7e consider that it is desirable that there be a similar provision -
in Scots law to the effect that certaln spe01f1ed obllgatlons should
not be subgect to the new prescription, but should be subgect to the
long negatlve prescrlptlon.  How to define those obligations which
should be'excepted from the application of the new prescription has
caused us much difficﬁlty and ﬁe wouid welcome any suggestions
concerning this; A suggestion which might be con31dered would be to
-use the well kﬁown classification‘of‘attested and non-gttested writs
and to state that contracts, promises and obligations'of accounting
founded on attested writs should be_excepted‘from the new_prescrip;
tion. - -
46, We have considered the question of whether the scope of the
proposed new shorter preseription should embrace also obligations to

pay money founded upon unjustified enrichment, e.g. restitution,

repetition and recompense or obligations resulting from negotiorum
gestio. iheee obligations arise gx lege in contrast to righte‘and
obligations arising from agreement and promise, and it is arguable
that to bring them within the scope of the new shorter prescription
would confuée the principle. If, however, these obligations were
excluded, aﬁd:ﬁere left to be cut off ultimately by the long negative
prescription, much of the purpose of the new shorter prescrlptlon
would be defeated as after the expiry of the shorter period the -
creditor might be in a position to found a c¢laim upon recompense,

We consider, therefore, that because ef.these prectical considera-
tions such obligations should be brought within the scope of the

new shorter prescriptibn.

47. Ve suggest that the new shorter'prescription should egpply to
all rights and obligations based on contrect or promise but only in
80 far as they involve payment of'money. In the case of rights or
obligations of which the payment of money forms only part, (e.c. a
part exchange fransmmion) the new shorter prescription would not
preclude the right to reguire performance of any part of the obliga-

tion outstanding at the expiry of the prescriptive period other



$hem the payment of noney. The new shorter prescription should also
anply to actions founded upon unJu tified enrichment, all rights end
obligations of sccounting and bills of exchange and promissory notes.
Rights and obligations of any of the foregoing categories constituted
by attested writing should be exCepted from the operation of the’
prescripiion. The new shérter prescription should also.apply to all
cautionary obligations however constituted. ‘Righﬁs-and-obligations

of a kind excluded from the operation of the long negative.prescrip-

tion, such as those based on trust, res merse facultatis and real
rights in heritable property would norﬁally be éxcluded from the
scope oflthé new-shorter,presgription as above defined, but should
specifically be excluded from it even where some element of enforce-
able obligation to pay money was incidentally involved. Rights i
relating to land would in mos?t cases be automat:cally excluded from
the effect of the shorter prescription by reason of the fact that
they are normally constituted by attested writs but theré éhould‘be
a general exclusion of such rights in order to cover fhose‘which o
might be created otherwise, e.g. by holograph writing.r |

48, We suggést that there should be a special exemption from the
shorter prescription in the case of all money transactions Eetweeﬁ
specified classes of relatives, namely, husband and wife and parent
and child, These tra ﬁsactions, such as family loans, are frequently
not pursued with the same vigilance as in commer01al transactions or
loans between'strangers, and we consider that forbearance to press
for repayment within the circle of a family should'not result in the
1oan or other transaction becoming irrecoverable after the expiry of
the period of the shorter prescription. We suggest, however, that
even within these degrees of relationship, the shorter prescription
should apply as from the death of the creditor, or the divorce or

judicial separation of the parties when the transaction was between

spouses.,
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4. e suggest that a shorter prescription on these lines would
provide an Intellisible guide to persons concerned in contraats and
obligations to account. If the character or importance of the
transaction were such as to render exclusion of the shorter prescrip-
tion desirable, the parties would ensure that the transaction“was
constituted in a manner which would except it from the shorter
Drescrlptlon. For the generallty of less important transactlons

there would soon be a general understandlnﬂ that rights arising from

them had to be pursued within the period of the shorter prescrlption.

The Period of the Shbrter'Preacrintion.

50. We think it would be af advantage if g single aniform period
were establighed for.the new shorter prescription; In England the
period is six years, but we are aware fhat-sdggestions have been made
that that period is now unduly long.  In the case of commercial |
contracts the period of six years is,aut of line with the much
shorter periods‘prescribed by'certain Continental systems and the
vossibility of participation in the Common Market strengthens the.
case for the adoption of a shorter period. We suggest for considera-

tion that a uniform period of five years is adequate, aubjeot'to

'apecial provisions as to the effective date of commencement of the

period in the case of particular kinds of obligations. In the
interests of having a uniform period throuzhout the United Kingdoﬁ,

we should hope that the period in Ingland be reduced to five vears,

In the succeeding paragraphs we examine the probable effect af this
sugzestion in relation to particalar kinds of contractual obligations.

Ordinary Contracts.

51. The general rule should be that the period of prescription
commences to run when the right becomes enforceagble, i.e. when the

obligation /
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cbligation becomes prestable and the creditor is entitled to sue.

In the case of the types of obligation affected by'the existing
triennial prescription, house rents (which would now exfend also to
rents of othér subjects), board and lodging, éliment,_waves and
salarles and accounts for goodu suprlied retail, our proposal
1nvolves an extension of the period wmder the ex1st1ng law, but. as
we afterwards suggest the effect of prescription is to cut off the
right altorether S0 that some extension of time may be reasonable.

Oontinuing Accounts and Long Term Contracts.

52. Special provision would require to be madé with regard to.thé
date of commencement of the;preScripﬁive ?eriod in the case of
continuing accounts and long term contracts, e.g. accounts Between
merchants, banking and other cash accounts and building or engineer-
ing contracts, _In'the case of continuing accbunts‘we‘suggest thaf

the terminus a quo prescription should run would be the date of the

last item of the account, excluding merely formal entries of charges
which do not involve tfansactions in which the debtor actively
partiqipates. As regards loﬁg term contracts we Suggesf that the
period of prescription should commence from the date when the last
item of the contracf becomes due for payment. It would be desirable
to define the "last item of account“; but in principlé’it should be
the last item relating to a transaction in which both parties
actiéely participated and should exclude items inserted by one party
alone without participation by the other. The death or bankruptecy
or ligquidation of either party should have the effect of terminating
the account. In the case of a firm, a change iﬁ the'per$onnel of
the partners should not have the effect of terminating the account
so long as any partner of the former firm continded as a member of

the new firm, but the bankruptcy of any partner should have that

effect.
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Accocnts for Professional Services,

53. Ve suggest that accounts for professional services,. 1nc1ud1ng
disbursements and outlays incidental to the performance of the ser-
vices, should be treated as contlnuln& accounts whether they relate :
to a s1ngle transactlon or & series of unrelated transactlons, i.e,
prescription would commence to run from the date of the last item of
the account. It would be nécessary'fo define professional services,
which term we 1ntend to cover those services prov1ded by such persons
. a8 sollcltors, accountants, medical practltloners, architects and
surveyors., It would also be desirable to define the "last item of

- account" but in principle it shouid include'any genuine and'sigsifi—‘
cant ipsm in fespect df service rénderéd or disbursement or dutlay
incurred on the direct‘instructions of the‘client'or in the pfbpei
discharge of the adviser's duﬁies in carrying out instructions |
previously givén. The death or bankruptcy or ligquidation of elther
party should have the effect of terminating the account, In the
case of a firm a change in the personnel of the'psrtners should not-
have the effect of terminating the acsount so long as any partner

of the former firm continued as a member of the new firm, but the

bankruptey of any partner should have thst effect,

Partnership and Agency.

54. ‘Rights ané obligations arising under a gontract of partnership
or agency should not be gubject to phe shorter prescription so long
.as the partnership or agency continued to exist, lUpon liguidation
of the partnership, or the formation of a new partnership, or upon
termination of the agency, rights and obligations arising from the
contract should prescribe within five years from the date upon which

they became prestable in terms of the dissolution or termination

arrangements,
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Bankiny Transactions.

55. The legal relationship betweeﬁ.banker and custouer is.that of
creditor and debtor, not trustee and beneficiary. Accordingly the
shortér presoription shodld aprly to durrent bank accounts and
deposits. At present in Scotland the long negative prescription
aprlies to banking transactions and, whether the Eanklis debtor or
creditor, commences to run from fhe date of the deposit or advance

(liscdonald v. North of Scotland Bank Ltd, 1942 S.C. 369)., 1In

England the legal position is different when the bank is-debtor and
the six years' prescription under the Limitation Act 1939 commences
to run against the cuétomer only when repayment is‘requifed by him:
when the bank is creditor, however, the transaction is in the nature
‘of @ loan repayable from the time when it is made and ?rescripfion
commences to run immediately. e consider that, if the new shorter
prescription which we suggest is made applicable to banking transac~
tions, prescription should commenoé to run (1) in the case of current
accounts or deposits where the bank is deﬁtor, from the date when the
customer requires payment and (2)'iﬁ the case of current accouﬁts'
where the bank is creditor, from the date oi‘i the last item of the
account othér than merely-fofmal enfries such as the bank's charge for
keeping the account. 'We think that this suggestion would be con-
sonant with banking principles and would operate fairly‘in practice;
JThen the bank is debtor it is normally content to allow the balance
to remain indefinitely and prescription should commence to run only
when the customer seeks payment: it would be hard to justify a
depositor's right to require paymént being cut off after so short a
perioé as five years. When the bank is creditor it normally rosards
the advance as a temporary faéility made on the understanding of
repayuent or reduction withiﬁ a short périod, and the overdrawn accoumt
is kept under continual surveillance which should not permit it to
lie dormant for five years without action béing taken to secure a
reduction or repayment of fhe debt. |

Guarantees. /



Fusrantees.

56. The date when the liability of the guaranter emerges would
depend upon the construction of the document éf guarantéef the rules
suggested below,should'épply in the absence of express contractual
provision. Three cases-may be congidered:~- | |

(1) Liability of guarantor to creditor. The ligbility of

the guarantofltO‘the'creditor ariSes'on default in payment by the
principal debtor, i.e., prescription would eommencé to run in féVour
of both principal debtor and guarantor at the}same time. In the
case of & guarantee of a banking account ﬁrescription would commence
to run against the bank from the date of the last item df the account,

(2) ZIdiability of principal.debtor to_guarantor. ‘The principal'

debtor is liable to indemnify the guarantor from the time when.the
guarantee is given, buf prescription of the righ£ to indemnification
wourld Only begin to rdn when the guaréntoriactualiy made'payment to
| the creditof. Apart from frescription, of'bourse, tThe guarantor.
may requirelthe principal debtor to pay the creditor at an earlier
period, even before any demand for paymént has been made by the
creditor, since he is entitled to relief from his obligation at any
stage.- |

(3) ZLisbility of co-guarantors inter se. The right of a

guarantor to recover from his co-guarantors any amount péid by hiﬁ
to the cr?ditor in excess of his bro rata share arises only when he
has actually made the payment.l Accordingly prescription of his
claim to recover the excess from his co-guarantors would commence to
run ffom the time of such payment.

Loans.

57. 'When the document constitubting the loan prescribed a fixed date
for repayment, prescription should commence toc run as from that date.

‘When no date of repayment was prescribed, prescription should

commence /



commence to run as from the date when the loan was made, If the
document provided that the loan was repayable on demand, prescrip-
tion should commence fo run from the date when the loan was.médé.
Alternatively in the lattef'two cases,.préScription mightlcommence to
run from the -date when & demand for repayment‘was made. We would
ﬁélcomei#iews7aé to Whichgbf fhese alternétiVé.SﬁggestiOns ié mofe
appropriate, |

Bills of Ixchange and Promissory‘Notes}

58. The general principle would remsin applicable that the liability

of ahy party to a negotiable instrument depénds‘upon'fhe expreéé“

terms of the instrument'itself; and @reéériptibn‘would run from the

stipuléted'date,of pajmeht, irfespective of the time of the acquisi-

~ tion by the holder. In ‘the absence of stipulations to the contrary

the following rules should apply:-~ - | _ ; | o
(1). Ligbility of‘Acéeptor..- The'liahilify of the acceptor would

commence a# the time when the instrumént maﬁufed, unleés acceptance
was conditional upon prasentment for payment when the date of presént-
ment would be the date of commencement of iiability. Where the
instrument was payable at a fixed period éfter‘date or demand br-
sight, lisbility would arise only on presentment.. Where the instru-
ment was payable on demand, liability.would arise on the date of its
issue. In the case of bills of exchange where days of.gracé were
allowed: liability would commence only on the expiry of the days of
grace, | In all these cases the period of preséription would commence

to run as from the date when liability arose,

(2) Liability Pf drawer or indorser. The 1liability of the
draver or an indorser arises 6n1y when the instrument has been
presented and dishonoured, and it is suggested that prescription
shoaid commence to run in favour of the drawer or an indorser only

when he had received notice of dishonour, or, where noticeé of

dishonour /



dishonour was dispensed with, from the date of dishonour. When an
instrument was presented and dishohoured, and then re-presented and
again dishonou:ed, prescription would commence to run from the dafe

when he received notice of the first dishonouring.

Payments in respect of 0wnership o Occuvation of Land..

59. Liability foﬁ periodic paymeﬁté in respect bf the ownership or
possession of lénd, (e.g. feu dutieé, grownd annuals, rents or Way—
1eaves,) shquld‘prescribe.upon the expiry of fiVe.years from the date
‘when each'paymenﬁ became due, The.expiry of the préscriptive perioa
should not bar actions for recovéry‘of possession of thé_property on.
the ground of non;paymeﬁt, (e.g. irritaﬁcies or reﬁovings), but it
should render incompetent all forms of actioﬁ designed to recover the
payments, e.g. actions of maills and.duties or séquestrationé for
rent or the enforcement of hyPObheCS. | | |

Effect of the Shorter Prescription.

60; We have pointed out in paragrgph 34 that the logical penalty
upon a creditor who falls to enforce timeously an obllwation to
which the shorter prescrlptlon applles is that he should elther be
denled a right of actlon altogether or that the obligation should be
extinguished. If the former altermative is adopted, the right of
action is lost but the obligation is not extinguished, and the effectl
of the prescription is procedural: +the creditor may not pursue his
right by court action but he may operate any other legal means of
enforcing payment, such as security or lien. | If the latter alter-
native is adopted the effect of the prescription would be more than
procedural: the obligution would be cbmpletely extingulished and any
security right ancillary to the obligation would fall with it.

This is the present effect of the septennial prescription although
not of the other shorter prescriptions of Scots law, The choice

between these two alternatives is not easy, and comparison of the

solutions /
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soiutions favoured by other legal systems gives no decisive guidance,
vtz understand that in France and many other European countries thé' |
effect of the‘shorter prescriptions is usually ﬁo extinguish the
obligation. On the other hand in'England and Germany the effect of
the shorter prescriptions is merely procedural. We set out in the
next three paragraphs the difference in effect of the two él%ernati-
ves and the principal.arguments for and against the adoption‘of one
or other of themn, ) | | | |
61, If the effect of the prescription is procedural the result
would be that after expiry of the prescrlptlve period the credltor
would have mo rlght to recover the debt by court action or arbitra-
tion process nor would he be entitled fo plead‘thé debt by Way of
compensation or_as'a comnter claim, nor to claim it in any proceés
of sequestrafion orlliquidation. The creditor could enforée his
claim by any.other means not affected by the prescription.sﬁch as
security or lien, ezcept that distraint for paymeﬁfs in respect of
the owners hlp or occupatlon of land, which may be regarded as a
special form of security, would also be incompetent. If the debtor
made payment after the ekpiry ofrthe prescriptive period, he would

not be entitled to recover wnder a condictio indebiti ‘since the

obligation still subsisted. On the other hand if the effect of the
' shorter prescription were to extinguish the right or obligation, not
only w&hld all the rights of recovery, claim and counter-clainm above-
mentioned be lost but the creditor could not enforce his claim by
way of security or otherwise since the principal obligation to which
they were ancillary had ceased to exist, Even if the debtor paid
after expiry of the prescriptive period, he would be entitled to

recover the payment by & condictio indebiti.
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62, The principal argdments in favour‘of adopting a shorter
prescription which is procedural in effect are:-

(1) The adoption of the'principle'df limitation of action
rather than extinction of obligaﬁion would be consonant with the
principles of the law of-England‘and the harmonisation of the Scottiéz
and ﬂngllsh systems is a valuable 1mmed1ate obaectlve. As stated'
in paragraph 50 above, 1t is hoped that some progress may also be
made to bring the period of the respectlve shorter prescrlptlons in
the two countries into aligﬁment;, 7

(2) Our suggeétions involve both an exteﬁsion of the scope
of the shorter prescription and, in'the-case of some kinds of
obligation, a reduction in its period. In theseﬁcircdmstancés_thé
enlargement 6f-its effect to extinguish the obligation completely
might well be too drastlc a reform. |

(3) There may be many cases where a creditor is content to
reiy upon adequate security without involving the debtor in the
cogtsof litigation or in sequestration. The object of_préscrip4
tion is to protect the debtor against'oid claims, not to accelerate
his financial embarrassment. J
63, The main arguments in favour of making the shorter prescription
extinctive of the obligation are:-

(1) To treat prescription as extinguishing obligations would

be more in consonance with the general philosophy of
Scots law, where procedural rules are normally the hand-
maid of substantive law rather than a mode of expressing
. it
'(2)t The procedural alternative has manifest disadvantages

from the point of view of the debtor and his cautioners,

gsince:;=~

(1) /



(3)
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(i) The debtor would not be entirely freed from |
his debt wuntil the expiry of the period of the
long negative prescription. '

(ii) ‘The present rule is that cautionarj obligations
are cut off pompletely by the septennial pres-
cription, The substitution of limitation of
the right of action might expose the cautioﬁer
afver the lapse of'therperiod of prescription
%o manoeuvres on the part of creditors to secure
payment of the sum due by hin as obligant.- _

(iii) The debtor always would be exposed to the risk
of actibns abrbad, and that even in systems with
the same or a shorter period of prescripfibn.'-
Moét foreign systems régard preécription as
pertaining tc subsfance rather’thén procedure.
They will not apply our rules because they are
procedural, and they will not apply their own
because -~ if the proper law of the transactibn
is Scots law - Scots substantive law applies.

To mzke the shorter prescription extinctive of the
obligation would simplify the statement of the law, If

it is considered that the right of the creditor to

enforce payment by utilising collateral rights of security
should continue despite the expiry of the period.of pres-
cription, we consider that it woulé be practicable to
provide thét collateral rights should nof prescribe
althouzh we realise that this would be inconsistent with

the general principle.
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64. Although the difference in principle between the two
alternitive effects of prescription is material, the practical
results of édopting one or othef of them would be 1ittle.diffefent
We have reached no concluded view on the matter but in deallng with
the ubgestlons as to extenslon and 1nterruptlon of prescrlntlon and
in formulatlng proposals for reform we have adopted the extlnctlve
alternatlve and have provided that collateral rights should not

prescribe, It wduld not be difficult, however, to make appropriate'

-amendments if the “rocedural alternative should untimateiy be

preferred. A contrlbutory factor. in our de01d1ng to fo”mulate our
prorosals based on the extlﬁctlve alternatlve is the fact that the
Law Reform Commission of Few South Wales in 1ts first report on the_
Limitation of Actions iésuea‘in-October, 1967,'decided in favour of

the ektinctive alternative althoush theirjiaw has up to now been

" based on the Eng 1luh Limitation Act Whlch adopts the procedural

alternative,. We would welcone v1ews_as‘to Whlch of the alternatives

is considered preferable.

Extension and Interruption of thé Presgeription

Sourt Action

65, We suggest that the running of the prbpbsed shprter
prescription should be interrupted by'founding onn the right or
document in any competent judicizl process during the préscriptive
period, even if that process is not compieted or.pursued to‘an
effective conclusion. Pounding upon the right or document would
include (1)} foﬁnding upon it by way of counter-claim in a judicial'
process, (2) founding uvon it in a claim in g process of multiple-
poinding or ranking and sale, and (3) foundiny upon it in presenting
or concurring in a petition for sequestration or liquidation of the
debtor, FPor this purpose judicial process would include any
competent arbitration proceedings. The effect of such interruption
shéuld be that the period of the prescription would commence to run

cnew as from the date of the interruption.



Sisability

566. The present law adopts no clear policy in relation to the
disability of the creditdr. Hinority affects thé running of the
juinguennial and sexenniai prescriptions but does not affect that of
the triennial and septennial préscriptions. We consider that
minority or less age or legal disability should, in accordance with
dEnglish practioe;.afféct-the.new shorter prescription which we
suggest. | |

67. e consider that a creditor should not be required to initiste
a judicial process if the debtor is willing to make & written
acknowledgment of the debt. It would be necessary; howevér, td
prescribe the kind of writing which would be sufficient. We
suggest that the writing should aclkmowledge in clear terms that the
right or claim is renewed as of the'date_of the doéument, that it )
should be granted by the debtor or anragent of the debtor duly
authorised to do 80 and that it_shouldibe made to the créditor or
his accredited agent. Iﬁ the case of a bill of exchange or
promissory note, the ackmowledgment should comply with the
requilrements of law for a document of that kind, i.e; a fresh bill
or promissory note would be granted. In the case of a guaranfee it
should be such an acknowledgment as would, when read along with the
guarantee, amount to a renewal of it. Thé effect of any such
writing should be to renew the obligation as from its date and the
prescrfﬁtion would run anew from that date. An acknowledgment of
akpecuniary debt or liquid amount should bind the person making the

acknowledgment and his successors, but not any other person, e.g. a

co~-obligant.

Payment wo Account of Principal or Interest

68. e consider that, when the claim is for a pecuniary debt or
liguid amount, any payment by the debtor to account of principal or
interest should have the effect of extending the period of

prescription /



prescription so that pxescription commences to run from the date of
the payment. If a partial payment is made to account of any
periodic payment such as rent or interest, the effect should be to
extend the period of prescrﬂtioﬁ guoad the principal but not ggggg
the unpaid balance of the periodic paymentAconcerned. A payﬁent
made to account of a pecuniary debt or liguid amount by one of

several co-obligants should bind all other co~obliganfs.

¥raud, Concealment and Error -

69. It is é defence to the existing trienn;al prescriptioﬁ thﬁt the
creditor has been induced by the action of the debtor to reirain~
from pursuing the claim within the prescriptive period. We
consider that on equitable grounds a defence against the suggested
new shorter prescription should similarly be available to the
creditor if he has been deterred from taking actioﬁ within the
prescriptive period by fraud or concealment by the debtor or by
error on the part of the creditoer but only where such error has been
induced by the words or conduct of the debtor. For the purposes-of
such a defence the actions 6f any person through whom the creditor
or debtor claimed or fromlwhom the creditor or debtor derived right
shoﬁld be regarded as actions of the creditor or debtor respectively
and the actions of an agent for either party should be regarded as
the actions of his principal. The effect of such fraud,
concealment or error should be to defer the commencement of running
of the prescription‘untilrthe date when the fraud, conceslment or
error was discovered by the creditor or couid, with reasonable

diligence on his part, have been discovered.
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UIHGUENNIAL PRESCRIPTICN OF DILIGENCES
KELATING 170 HiRITABLE PROPERTY

Iv

Existing Lew
70. The combined eflect of provisions cbntained in the Bankruptey
(3cotlend) Act 1913 and the Conveyancing (Scotland) Act 1924 is
that all forms of diligénce which render lend, legses and heriteble
securities litigious prescribe after the-expiration 6f five-years
from their effective date. Irhibitions, noticés of litigiosity
in sdjudications and abbreviates of sequestration are the princi-
ral forms of diligence affected. After the expiration of the
prescriptive period the diligence ceases to have effecﬁ. New
letters of inhibition can be taken out, however, which are |
effective fqr a périod 6f five years. In bankruptey the trustees
muét, if the sequestrafion is continuing, record before the end
of the period of five years & memorandum which is effectiﬁe for -
another five years. |

Criticisms and Suggestions

71. The object of these comparatively modern statutory‘pro-‘
visions is to ensure that a search in_the Register of
Inhibitions and Adjudicstions for a period of five yearé prior
to the date of a transaction affecting heritable prcperty will
disclose any diligences which are still effective. The
provisions operate satisfactorily in practice and it is.conven—
jent to retain these provisions in the statutes in which they

at present appear &s part of a logical conveyancing scheme.
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v LIMITATIDN OF ACTIONS FOE CAMAGES
11 ~pSPuCT OF PhiSONAL INJURIES

72. Hany statutes contain provisions regarding the limitatioﬁ
of c¢ivil asctions in specific instances, but these pfovisions
are Tor the most ﬁart of little generél importance.' There is,
however, one statutory limitation of actions which is of more
general significanée, aﬁd which restricts the periéd within
which actions of damages arising out.of ?ersoﬁél injﬁries may be

brought.

. Existing Law
73. (1) The basic statufofy provisions are contained in the
Law Reform (Limitation of Actions étc.) Act 1954 s. b as amended
by the Limitation‘Act ﬁ963 S8, 8, 9 and 13. Théjlimitation L
applieé to all actions of dameges where the daﬁages claimed
consist of or include-damagés or solatiuﬁ_in respect of personal
injuries. The limitation, therefore, does nof apply to actions
of dameges for breach of contract {unless involving personal
- injuries) nor to actions of demages ex delicto where there is no
element of claim for personsl injuries.

(2) The period of the limitetion is, exceot as hereinafter
mentioned, thrée years. The poinﬁ of time from which tﬁe
limitation period begins to run depends on the éircumstances of
the case. Where the action is brought by or on behalf of a
person in respect of injuries sustained by thet person-the period
runs from the date when the injuries were sustained. Where the
act, neglecti or default-giving rise to the action is a continuing
one, the period runs from the date when the sct, neglect or
default ceasged. Where an‘actibn is-brought by or on behalf ofl
a person to whom a right of action has accrued on the death of
another person in conseguence of injurieé sustained by that other
person, the period runs from the date of death. Vhere the
person to whom & right of sction accrues is under legal disgbility

by reason of pupillarity or minority or of unsoundness of mind



and is not in the custody of a parent, the period begins to run
from the date when the person,ceaées,to be ﬁnder such disability.
The three year Period, however, does not apply if it.is proved
that the "masterial facts" relating fo the action ﬁgre at all
times outside the knowiedge (actuai or cdnstructive) of the
pursuer until a date either aefter the end of the three year
period or not earlier then twelve months before the end of the
period. ‘In these circuhstances an aétion can be brought provided
it is commenced within twelve mOnths of the date when the facts
came to the pgrsuer's knéwledge. Fufthermore, if an injured - .
person, as é:}ééult.of his injuries, dies more than three years
gfter the date on'whiéh the injuries weré sustained an action
may be brought provided that it isrbrought within twelve months
of the death of the deceased and also that the "material facts"
vere at all times until his death outwith the knowledge-of the
deceased or that they did not come to his knowledge until = date
which was after, or within twelve monthé before, the expiry of the
three year period and which ﬁas also not earlier than twelve months
' before the dste on which the action was brought. .
(3) The effect of the limitation is that if an action for the
‘damages specified above is not commenced within the prescriptive |
period then such action is barred. Further, when the action
is commenced after the expiry of the three year period due to the
"material facts" not being known in time, the sction will be tried
by a judge slone and not by a judge and jury. |

(L) The only way in which the limitation period can be
interrupted is to commence the action, the date of commencenment
being the date when service has been effected by a proper citation.
Further, commencement of the actlion against one defender is not
held to be sufficient to commence it against all other possible
defenders on whom service must be effected by a proper citation
within the limitation period to prevent the action against them

being barred.
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Criticlsms and Suggestions

7. Certain crificisms have been made to us of the lihitation
imposed by the 1954 Act ss amended by the 1963 Act and of ite
interpretation by the courts. Briefly, these criticisms asre to
the effect that the general principle of 1aw shoulé be against
limiting the right of a person 1o seek redress for injury dué to
the negligence of another person end that the stétutes have now
served thelr pﬁrpose of clearing away'a backlog of stale cléims.
Further criticisms of the 1954 Act are principally of its drefting,
€.ge; o R
(1) The purpose of the proviso to section 6(1)(b) of the Act
is rather obscure. If the function of the ﬁroviéo is
merely to resffirm, in their gpplication to limitation
of mctions, the common law rulés relating to survival
of rights of actién on death, then the provisoc seecms
UNnNecessary. If its function is rather to make it
clear that the limitation of sctions specified in
section 6(1)(5) epplies to the deceased's right of
action so &s to bar the dependant's claim if.the
deceased's own action was time-barred before his death,
then the provision is not expressed in a helpful way;
(2) Section 6(2) of the Act is défective beceuse it does not
cater for the case where there is supervening unsoundness
of mind on the part of the person to whom the right of
action accrued; and
{(3) The Act has to be construed along with the asmendments
in the 1963 Act and section 9 of that Act is extre-
mely tortuous in expression.
As regsrds the interpretation by the courts it was suggested that -
(1) the stastutory provisions could have been interpreted
more liberally by the courts in permitting smendments after the
expiry of the period of limitation in actions raised within the
period, and

f4iY /
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(ii) there are a number of hard caées involvihg progressive
disabling diseases which have been bsrred by the étatutes'because
the injured rerson did not appreciate sdon enough the possible
effects of an accident which at the time seemed-unlikely‘to have
serious resuits upon his hea;th. | In this respect the pfoVision
in the 1963 Act to the effect that the sction must be commenced
within one year after the dlscovery of a 1atent but progresslve
industrial disease, has been crltlc1sed on the ground that the
period is too short. .

75. We do not agree with the principle stated that s person injured
by the negligence of another should_bglahle to defer an action.of
damages for a lengthy period. We think it is now‘acceﬁted thet
the person responsible should noﬁ be reqguired tb defend an action
long after thebevent which occasioned the claim, when recovery of
evidence is much more difficult. Nor do we consider that the
statutes were intended to fulfil a temporary purpose, but réther
to impose @& limitation, which would ensuré that elsims of this
Kind sve brought timeously. Ve consider thet the oriticisms of
the drafting of the 1954 Act and of the fact that action must be
taken ﬁithin one yegr sfter the discovery of a latent but pro-
gressive industrial disesse are valid, but our impression is that
they are not sufficiently important to require amendmeni of' the |
law ‘on this matter. We would, however, welcome views on this
subject. As regards the interpretation of the statutes by the
courts, we consider that the criticisms are not of real substance.

In Pompa's Trustees v. Edinburgh Magistrates 1942 5.C. 119, it was

stated that "the Court will not in general =sllow a pursuer by
amendment to substitute the right defender for the wrong defender,
or to cure a radical incompetence in his action, or to change the
pesis of his case if he seeks to maske such amendments only after
the expiry of a time limit which would have prevented him at

that stage from raising proceedings afresh". Follbwing this
dictum, the court in Miller v. National Coal EBoard 1960 8.C. 376




50.
refused leave to the pursuer to introduce additional defenders and

.n Dryburgh v. National Cosl Board 1962 S.C. L85 the court

refused the pursuers leave to0 substitute an entirely new groﬁnd
of Tault. In both these cases the court considered that the
amendments were such as, in effect;,to conétitute an entirely

new sction. The court is, however, prepared to adnit alteration
“of the plesdings after the expiry of the statutory period where
the alterations cannot be held to constitute a new action (see

Coyle v. National Cosl Bosrd 1959 S.L.T. 11k; MeCluskie v.

Nationsl Cosai Board 1961 S.C. 87; O'Hare's Executrix v.

Vestern Heritsble Investment Co. Ltd. 1965 S.C. 97; and Mowatt

v, Shore Porters Society 1965 S.L.T. (Hotes) 10).

76. Our general conclusion is thet there are not sufficient
grounds for smendment of the law on this matter, but it would
be of advantage if the relevant provisions were fe-stated and
re-enacted in a Scottish statute deéling'comprehensively with
prescription and limitetion of actions.

vI. RIGHTS /
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VI RIGHTS AND OBLIGATIONS BASEb CN DELICT

Existing Law

77 ‘In Scotland actions founded on delict (other than delict
causing personal injurj) may be brought.at any time within the
period of the long negative prescrlntion, although in partlcular
circumstances delsy may result in proof” rather then jury triel.

Criticisms and,Suggestions

78. In England actions founded on tort (other than an actlén
of aamages for personal 1n3ury) are affected by the Limitation
Act 1839 and nay not be_brought after the_explration of six
years from the date on which the cause of action asccrued. A
survey of the wvarious categdries of’ delicets (conveniently n
summarised in the index to contents in Walker, Deliet I: ix =~
xiv) leads to the conclusion that in general there is no reason
why the pursuer of an action based on'délict should not be |
required to commence it within a reasonably'shorf'time ef'ter
the occurrence of the délict. A period of twenty Years seems
unduly long for a person to remain under the threat of an action
of reparation in respect of, say, defamation_or slander or
professional negligence.

Nature, Effect and Period of the Prescription

79. ' Consistent with our proposal that the effect of the new
shorter—prescription should be to exﬁinguish the rights or
obligations affected we suggest that rights aﬁd obligations

based on delict (other than rights =nd obligations for damages
for personal‘injury) should be extinguished after the expiration
of Tive yesgrs from the date of the deliet.

80. The point of time from which the prescfiption begins to run
would depend on the circumstences of the case. The general rule
should be that the period of prescription commences to run when
the right becomes enforceable, i;e., when the damage is, or could

reasonably heve been, ascertdned by the aggrieved party. Vhere



viie act, neglect or default giving rise to the delict is a continu-
ing one, the period should run from the'date when the act, neglect
or defsult ceased, but if the damage caused by.said‘éct, neglect

or default is not imﬁediately ascertainable then the period should
run from the date when the damagé.is, or could reasonably have

been, ascertained by the aggrieved party.

Extension snd Interruption of the Prescription

Court.Action

81. Ve suggest that the running of this proposed prescription
should be interrupted by founding on the right or obligation

in any competent judicial process during the prescriptive period,
even if that_proéess is not completed or pursued to an effective
conclusion, Founding upon the right or obligation would inelude
(1) founding upon it by way of counter-claim in & judicial process
and (2) founding upon it in presenting or conéurring in a petition
for sequestration or liguidation of the person liable in delict.
For this purpose Judicial process would include any competent
arpitration proceedings. The effect of such interruption should
be that the period of the prescription would commence to run anew
as from the date of the interruption. |

Disebility

82. Ve consider that the period of prescription should be extended
by the period of minoriﬁy or less age or legal disability of the
original aggrieved party.

83. Ve also consider that an aggrieved party should not be required
to initiate a judicial process ageinst any person liable in

delict who is willing to make & written acknow;edgment of his ligbility
It would be necessary, however, to prescribe the kind of writing
which would belsufficient. We suggest that fhe writing should
acknowledge in clear terms that the right is renewed as of the dste
of the document, that it should be granted by the person liable in
“delict or his agent duly asuthorised to do so and that.it should be

made to the sggrieved party or his acecredited agent.
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Yraud, Concealment and Error _

&h.. TWe consider.that oﬁ equitaele grounds a defence_againet

this preccfietion should be available to.the aggrieved party if

he hes heen deterred from taking actlon ‘within the preecriptlve
veriod by fraud or concealment by the. person llable in dellct

or by error onrthe part of the aggrleved_party but only where such
error has_beenuinduced by the words or conduct ofxthe person.

lisble in delict. For the pﬁrnoaee of such = defence the ectioﬁe

of any person through whom the aggrleved party claimed or from whom
the aggrleved party derived right sneuld be regarded as actlons of the
aggrieved partyrand the actlone of the agent for either the

aggrie#ed party or the pereon'liable ih delict eheﬁld be‘regarded'as
actlons of his principal. The effect of" euch fraud, concealment or_
error should be to defer the commencement of runnlng of the pres-
eription untll the date when the fravd, eoncealment or error wae;
discovered by the aggrieved party or'could, with reasonable ailegence

on his part, have been discovered.

VII RIGETS /.



VII RIGHTS AND OBLIGATICNS IN RESPECT OF
TRUST PROPERTY Ok THE ESTATES OF DECEASED
PERSONS

wrust Property

%2. 1In Scots law the long negative prescription does not bar
an action by s beheficiery.for accounting\fof’trust funds and
the positive prescription does not prevenf challenge of a title
to trust progerty'which has been acquired in breach of trust.

On the other hend, a claim by a beneficiary for loss of trust

funds caused by ultra vires acts of the trustees is cut off by
the long negative preecription and so is a cleim by a legatee
against an executor.
86. In English law the Limitation Act 1939 does not bar sctions
baeed on fraudulent breach of trust nor'eetione for recovery of
trust property in possession of the truetee-or reeeived by the
trustee gnd cenverted to his use. But actions for ultra vires
acts of trustees or negligence in managing trust 1nvestments or
payments fto the wrong persons, so long a&s no question of frsud is
involved, are subject to the limitation of six years, and, subject .
to the‘right to recover trust property received and converted 3y
the truetee, the claim of a benefieiarx to a.shererin the trust
estate cannot be brought after six yesrs.
87. There is little essential difference between the laws of
Scotland and'England, but it would probably be desirasble that a
new statute on preseription should be madercomprehensive by
incorpOrating'the present law in statutory form. The mein
prov1sione would be:- 7 | 7
(1) Preecriptlon would not affect ~ (i) a cleim to accounting
for trust funds which were in the possession of the trustee, nor
(ii) recovery of truet funds which the trustee had in bresch of
trust appropristed to his own use, nor (iii) recovery of truet
funds which the trustee had fraudulently, but not merely in
honest error, conveyed to a third party. In such cases prescript-
ion would not svail whether the claim waes sgainst the tmstee or any

other person who had received the trust funds.



55.

(2) The long negstive prescription would apply to - (i) clainms

erainst a trustee in respect of loss caused by ultrs vires or
negligent acts, snd (ii) claims for recovery of trust fuands paid
or overpaid to a third narty by the trustee in error, provided
no fraud was 1nvolved. The prescription would commence to run

from the_date-of the ultra vires or negligent act or the wrongful

payment or overpayment,‘excépt in circnmstances'in which the right
of the claiment hed not vested when it would run from the date |
of vesting of the right. |
Interests in the Estates of Deceased Persons
88. In Scots law the position isi~

(1) Creditors The executbr cannot be compelled to pay any
creditors until after the expiry of six months from.the death.
After the expiry of the six months the execﬁtor may proceed to
pay the credltors and is not answerable for so d01ng to credltors
who claim later although such late clalmants are ‘entitled to
participate in the division of asny funds remaining in the
executor's hénds. Such claimslmay, however, be pursued against
the beneficlaries subject to any bf the short prescriptions-whichl
may affect them and'subject_ultimately to_the 1ohg negative |
prescription. |

(2) Legal Rights Claims of jus relicti or jus relictae

and legitim are cut off by the long negative prescription.

(3) rersons entitled to Succeed or Legatees Subject to the
qualificatién that trust funds may be recovered, without limit of
time, if they are still in the possession of the executor or have
been received by him and converted to his own use,.the claims of
persons entitled to succeed or legatees are cut off by the long
negative prescription.

(4) Prior Rights The position of claims to prior rights by

the spouse of the deceased person under the Succession (Scotland)
Act 1964 is not clear. Since, however, they are first in ranking

order, prior to legal rights, it is suggested that they should be
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cimilarly treated gucad prescription, i.e. they would be lost if
not claimed within twenty years.

89. In English law the position‘is theat, sﬁbjeét.to the right

1o recover, ﬁithout limit of time; trust funds in the possession

- of an executor or converted to his use, & claim to the personal
estate of a deceased pefson or any ﬁart thereqf must be brought
within twelve years of the date when‘thé right to receive the
estate or share accrued. No action to recover arrears of
interest on a'legacy may beVbrought éfter six yéars from the date-
when the interest becomes due. -

90. Again it is suggested that the existing Scots law as outlined
in peragraph 88 should be included in a new statute on prescript—
ion, and ﬁhat ciaims to prior rights should be tréated guoad
preseription in the same way as legal fighté.

VIII COMPUTATION /
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VIII COMPUTATION OF PRESCEIPTIVE PERIODS
%1. The Committee of Experis of the Council of Eubdpe has con-~
sidered-how'prescriptive reriods should be calculated. We
consider it desirable that there should be a clear statement -
applicable to all kinds of prescription, of the method of com~
putation 6f prescriptive periods. The rﬁlgs which we propose
below follow those pfovisionaily proposed by the Committee of
Experts. 7 '
92. Our proposed rﬁles are:-
(1) The rules apply to all nrescriptlve periods.
(2) The day in the course of which the prescriptive
| period beglns is not 1ncludeﬂ in that period, but the'
day in the course of which it explres is included.
(3) A-day is teken to run from,the midnight immediately
after which it heglns to the mldnight at which it ends.
(4) A year is a calendar year of 3b5 or, in a leap year,
366 days. , '
©¢3. The Committee of ExpErts provisionelly proposed a rule to
the effect that, when a prescriptive period is due to end or =
Saturday, & Sundaj or an‘"offiéial holiday", the prescriptive
pericd should be extended to the next working day thereafter.
Vhat is meant by an "official holidaey" is perhaps best explained -
by the use in England of the expression "bank hol1day“, whlch is
understoocd to'mean what is virtually a general public hollday
appliceble throughout England and Wales. New Year's Dey and,
to an increasing extent, Christmas Day sppear to be the nearest
Scottish equivalent.  Comments are invited on whether the pro-
visional rule proposed by the Committee of Experts would be a

useful addition to the law of Scotland.

IX EROVISIONAL /



IX PROVISICHAL PRCOPOIALS

Wi, We summarise our provisionai proposals as follows:-

Pogitive Prescri:tion

Wotices of Title and Notarial Instruments. (para. 17)

(1) A notice of title or notarial instrument duly recorded
ghould be accepted as a sufficient foundation for a prescriptive
title without production of the warrants upon which it proceeded.

Period — Heritable Rights. (para. 18)

(2) The period of positive prescription should be‘reduced to

ten years and that period shpuld apply-ndt only ﬁhere the founda-
tion writ is an absolute title but also where it is a registered
leasehold title.. |

(3) The amending provision should.not be pleadsble in any

action in dependence when the amending legislation comes. into force

or commenced before two years thereafter.

Period - Servitudes, Rights of Way snd other Public Righté. (pare. 19)
(4) The perlod.of possession, use or enjoyment necessary to
constitute or prove the existence of any servitude or publlc
right of way or other public right should be reduced from forty
years to‘twenty‘years.

(5) Thé amending provisicn should‘not be pleadable in any action
in dependence when the statute comes into force or commenced
belfore five years thereafter.

Nonagé and Dissbility. (paras. 14 and 19)

(6) In the computation of the period of positive pfescription
in all cases, no deduction or allowance should be mede on account
of the years of minority or less age of those sgainst whom the |
vrescription is used and objected or of sny period during which
any such person was under legal disaebility.

Long Negative Prescription

Period - Heritable Rights. (vara. 23)

(7) The period of negative prescrlntion should not be reduced

to less than twenty years.

Period /



59.

‘Period - Servitudes, Rights of Vay and other Public Rights. (para. 25)

(8) The period of disuse necessery to involve the extinction of

any servitude, right of way or other publlo rlght sbould be

reduced from forty years to twenty yeers.,

(9) The amending provision should not be bleadable in any aotion

in dependence when the statute comes into force or commenced before

five years thereafter. |

Nonage and Disgbility. (pera. 25)

(10) In the computation of the perlod of negative prescriptlon

necessary.to extinguish any servitude,_rlght of way or other pnblic

right, no deduction or allowance_shoﬁld he msde On_eocoust of theV

years of minority or less age of those'against ‘whom the-oreseiiption

is used and objected or of any perlod durlng which any such person

was under legal dlsability. 7 | |
Shorter Negatlve Prescrlgtions

Repesl of Existing Statutes. (para. u3)
- (11) The existing statutes relating to the trlennlal, quinquennlal,

sexennial and septennial prescriptions should be repealed.

New Shorter Prescription. (paras. 4l - 69)

(12) A new short prescription of five years should be introduced
on the follewing linesi- |
Neture.of the Rights, Obligations and Documents Affected
(i) All rights end obligations based on contract, proﬁise ort
unjustified enrichment to the extent to which they infolve |
peyment of money, other than (a) a debt constituted by
attested writing end (b) an obligation relating to land or
heritable securities and (e¢) collateral rights in security
of a principsl obligation, should be extinguished after the
expiration of five years from the date when the right or
obligation became pfestable subject to the special provisions
following:

Provided /



Provided that:-
(a) In any contresct or promise whereby several amounts
are paysble in respect of a single transaction or whereby
sums are payable by instalments the right should be deemed
for the purposes of the‘prescfiption to have become
prestable ss regards all amounts or 1nsta1ments on the
dete when the lest amount or 1nstalment became due.
(b) In any right or obligation based upon a bill of
exchange or promissory note, other than a banknote,
the right or obligation shoﬁld be deemed to have become
- prestable egaingt the acceptor on the date on which the
sum due under the bill of exchange or promissory note
became payable and against the drawer or an endorser
on the date when he received notice that the bill of
exchange or promlssory note had been dlshonoured The
prescription should not spply to 8 banknote,
‘(c) In the case of rights and dbligatlons based on
ceutionary obligations, | |
(i) cautionary obligations should be subject to the
shorter prescription notwithstending that they have
been constituted by sttested writings,
(ii) for the purpose of the prescription a éautionafy
obligation should include any trenszction by which
one or more persong made himself or themselves
cautioners or guarantors for another and, where more
thean one person was bound in any deccument as prinecipal,
any of such persons would be deemed a cautioner
unless the creditor esteblished thet such person had
lreceived money or credit in reliance on the document;
and : | ,
(iii) the right should be deemed to have become
prestable as regards the obligation ‘of the cautioner

upon default by the principal debior, and, as regards

the /



the obligation of relief by the prineipal debtor
or a co~cautioner upon payment being made to the:
creditor by fhe cautioner.
(a) NotwithstanQing_tHé exclusion of rights or
obligations founded on contracts or promises relating
to land or héritable securities, the right to payment of
(i) arrears of feu—duty, ground annual, rent, wayleave or
other peyment in respect of the use or occupation of
land, (ii) arrears of interest upon a heritable
‘secﬁrity, or (iii) daméges‘inrrespeot of non-payment
of any such arrears should be extinguished after fhe
_ expiration.of five years from the date when such paymenf
became due. |
(e). The right or Obligatioﬁfshould not be extinguished
-where the payment of money is due by the husband,.wife,
pafént or child of the creditor,rbut should:be exiinguié
shed in such cases efter the expiration of five years
from the.deafh of the ereditor or debtor.of, where the
money wes due by one.8pouse to the other, from the |
divorcé‘or judicial separation of the spouses. B
(ii) A1l rights and obligations'of accounting, whether Based
on contract or otherwise; ineluding rights and obligations
in respect of goods subplied on'trading sccounts end in
' regpect of nrofe531ona1 services, but excluding rlghts and
obligations for accounting for or recovery of funds held in
trust and obligations srising under a subsisting contract
or\relationship of partnership or-agency, should be extin-
gulshed after the expirstion of five yeérs from the date of the
last item of the account. The last item of account would be
etther (a) the lsst item relating to a transaction in which
both parties asctively participsted and would exclude items
inserted by one psrty alone without participation by the

others or (b) any genuine and significant item in respect

of /



of service rendered, or disbursement or outlay incurred on

the direet instructions of the client or in the proper
discharge of the zdviser's duties in carrying out instructions
. previcusly given. The death or bankruptcy or liguidetion of
a party to the account should terminate the account. In the
case of a firm & change in the-personnél of the parties

should not terminate the account so long as any partner of

the former firm continued tb be a member of the new firm, but
the bankruptdy of any partner should termineste the sccount.

Nature snd Effect of the Prescription

(iii) The prescription should extinguish all rights and
obligations of the kinds specified sbove after the expiration
of the five year period.

Interruption and Extension of the Prescrivtion

(iv) The prescription should be interrupted by the creditor
founding on the right, obligation or document in any com-
petent judicial or arbitration process. if suchl@rocess
vere not pursued to final decree or award, prescription-would
begih to run afresh from the date of commencement of the
process. If final decree or aWardrwere pronounced no actioﬁ
or diligence to enforce it would be competent éfter the
expiration of five years from the date of the decree or sward.
(v) The period of prescription should be extended by the
period!pf minority or less age or legal disebility of the
origingl creditor.
(vi) vhere any right or obligation to which the short
prrescription applied releted to a pecuniery debt or liquid
amount and the debtor acknowledged the right, the prescription
should commence to run afresh &s from the date of the
acknowledgement.

Provided thet:i:-

(a) Any such acknowledgement should be in writing and

signed by the debtor or sny person heving authority,

cmmmn mmant
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general or special, 10 do so on behalf of the debtor.
(b) Any such ecknowledgement should be made to the
creditor or any person heving authority, generai oy
special, to act for the creditor in the matter.
(c) tihere the right or obligation related to a bill
‘of exchange or promissory hote, the acknowledgement
should ve in the form of a new bill ef exchange or
.?romissory note. | |
(d) Vhere the right or obligeﬁion related to a guaran-
tee or cautionary obllgatlon the acknowledgement
should te in the forn of elther a new guarantee or
cautlonary dbllgatlon or a writing supplementary to the
existing guarantee or cautionary obligatipn which, when
read along with it, woﬁld,constitute'a.renewal oflit.
(e) An acknowledgement of any pecuniery debt or |
llould amount should blnd the person making the
acknowledgement and any person deriving right through
him subsequent to the date of acknowledgement but not
any other person.
(vii) Vhere any right or obligation to which the short
prescription applied related to a pecuniary debt of liguid .
amount and the debtor had msde any payment of principsl or
interest inlrespect of it, the period of preseription shoﬁld
comnmence to run afresh &8 from the date of the payment.
Provided that:-
(a) A payment of part of an instalment of interest
or part of any feu-duty, ground annual, rent, wayleave
or other payment in respect of the use or occupation of
lend should not extend the period for clsiming the
remainder then due. '
(b) A payment made in respect of any vecuniary debt
or liguid amount should affect the rights and obligaf

tions of all persons ligble in respect of it.



(viii) vhere, in the case of any right or obligation to which

the short prescriptidn applied, the creditor hasd refrained
from pursuing his right because of:~
(a) the fraud of the defender., or
(p) the right having been concealed by the fraud of.
the defender, or
(¢) there having been mistake or misunderstanding on
the part of the pursuer sufficient to éstablish
a plea of error which had been induced by.the
words or conduct of the.defendér,
the prescripfion should not commence to run until the
pursuer had discovered the fraud; cdncealmenﬁ or error, &s
the case might be, or could with ressonsble diligence heve
discovered it. ~Por the purposes of this provision ény
words, conduct or sction by or to a person througﬁ whom the
pursuer or defender claimed or ah agent of the pursuer or

defender should be equivalent to those of the pursuer or

defender respectively.

Provided that the foregoing should not enable any

action to be Ttrought to recover, or enforce any charge sgainst,

or set aside esny transaction affecting, any property which:-

(ix)

(i) in the case of fraud, had been purchased for

value by a person who was not a party to the fraud and did
not at the time of the purchase know or have reason to
believe that sny fraud had been committed, or

{(ii) in the case of error, had been purchased for

value, after the transaction in which the error was

made, by a person who did'not know or have reascon to
believe that the error had been made.

In any sction or erbitrastion in which the short prescri-

ption is pleaded the court or arbiter should nave power to

reject the plea if the deby in commencing proceedings had been

induced by the conduct of the defender or his agent or any

SR
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person irom whom the defender derived right or the agent of
such person and the court or arblter was of opinion that it

would be inequitable to allow prescription to be pléaded.

guinquennial Prescription of biligences
Relating to Heritabie Property

(13) Ho change in the existing law is proposed. (para. 71)

Limitation of Action for Damages in
Respeet of Personal injuries

(14) Ho change in the existing law is proposed, but the relevant
provisions should be re-stated and re-enacted in a comprehensive
Scottish statute. (para. 76) |

Rights and Obligations based on Delict

Prescription of Rights and Obligetions based on Delict. ;(pa?as.?B%Bh)
(15) A new short prescription of five years should be introduced
on the following 1inesi-

Nature of the Rights and Obligations Affected

(1) Rigﬂts and;obligations based on delict other than an
action in respect of personal injuries to whieh the Law
Reform'(Limitation'of Actians‘etc.) Act 1954 as smended by
the Limitation Act 1963 already applies, should be extinguished -
after the expiration of five years from the date when the
right or obligation became prestable. Provided that where
the =ct, neglect of default giﬁing rise to the delict is

@ continuing one, the period should run from the dste when
the act, neglect of default cease& or in the event 6f the
damage not being immediately ascertaineble, from the date
when the damasge is, or could reasonably have heen, ascer-
tained by the aggrieved party.

Nature and Effect of the Prescription

(ii) The prescription should extinguish all rights and
obligetions of the kind specified above after the expir-

ation of the five year period.

Interruption and extension of the Prescription

(iii) The prescription should be interrupted by the aggrieved



 party founding on the right or obligation in any competent
judicial or asrbitrastion process. I1f sueh process were not
pursued to final decree or award, prescription would begin
to run afresh from the date of comméncement of the process.
If final decree or award-were pronounced no action or
diligence to enforce it would be competent after the
expiration of fiveeraPS'from the date'of_thé-decree or
awvard. . _ _l i-_ |
(iv) The period of prescription should be extended by the
period of minority or less age or legal disebility of the
original aggrieved partye. . | _‘ | .
(v) @here the person liable in dé;ict-aqknéﬁlédged-the
right of the éggriéved,party, the_prescription should
commence to run afresh-as from the date;of thejacknowleagment.
Provided theti- = -
(a) any such acknowledgment should be in writing and
signed by the person liable in delict or any person
having authority, general or special, to do so on‘his;
behalf. | o
(b) =ny such acknowledgment should belmade‘to the
aggrieved party or any person having euthority, general
or special, to ect for him in the matterQ
(vi) 'ﬁhere in thé case of any right or obligation to which
the preseription applied the aggrieved party'had refrained
from puréuing his right because ofi-
(a) the fraud of the person liable in delict, or
(b) the right having beeﬁ concealed by the fraud of
‘the person liable in delict, or |
(¢) there having been nistake or misunderstending on
the part of the sggrieved party sufficient to
establish a plea of error which had been induced
s

W

delict

the words or conduct of the pefson lisble in
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the prescription should not commence to run until the
aggrieved perty had discovered the fraud, concealment or
error, as-the case might be, or could with reasonsable
diligence have‘discovered it. ~For the purposes of this
provisién any words, conduct or action by any person
through whom the eggrieved party éiaimed”or from whom the
aggrieved party derived right should be equivelent to

- ‘those of the asggrieved pariy and'ahy words, conduct or
action by any szgent for either the aggrieved party or the
pErson iiable in delict should'be equivalent to those of
his prineipal.
(vii) In any action or arbitration in which the ﬁrescription :
is pleaded the.court or arbiter should have power to reject
the plea if the delay in‘cémmencing proceediﬁgé héd been |
induced by the conduct of the person liéble in deliet or
his agent and the court or arbiter was of opiﬁion that it

would be inequitable to allow prescription to be pleaded.

Rights and Obligations in Respect of Trust
Property or the Lstates of Deceased Persons

(16) No change in the existing law is proposed but it should be
made clear that claims to prior rights on intestaecy should be

extinguished by the long negative prescription. {para. 90).

¢

Computetion of Prescriptive Periods

(17) In the computation of any period of prescription or
limitetion, the day in the course of ﬁhich the period begins
should not be included but the day in the course of which it
expires should be included, and in either case the day would run
from midnight to midnight. (para. 92).

X PROGRAMME / o
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X. PROGRAMME OF LEGISLATION.

G5. The Halliday'CQmmitﬁee recommended that the shortening of
5lie period of the nositive prescription relating fo heritable,rigﬁts
and the shortenlng of the perlods of the p051tlve and negatlve |
prescrlntlons relating to serv1tudes, rights of way and other publlc'
rigzhts be effected speedily in order to secure qulckly economies in
conveyancing costs. We agree that this can be done most
expeditiously by amendment of the relevant provisions of the :
Convéyéncing Acts.

96. We favour the view that the whole general law of
prescription and limitation‘of'actions-shouli thereafter be
incorporated in a comprehensive Statute which would,include:—

(1) positive prescription; | |

(2) 1lonz negative prescription;

(3) the new shoffer’preséription,'dpplicable to rignts and
obligations based on contract, promise or unjustified
enrichment and actions of accounting;

(4) +the new shorter pfescripﬁion of five years in respect of
rights and obligations based on delict (other than rights
and obligations for-damages for personsl injury); and

(5) the éxisting limitation of actions for damasges in respect

, of personal injuries.
This statute would to a considerable extent be a consolidating Act
but would also contain important amendments; particularly with
regard to the suggested new shorter prescription.

97. This Memorandum deals only with the more important
prescriptions and limitations. There are many others, either
enacted in special prescription statutes (e.g. the vicennial
prescription of retours and services and the decennial prescriﬁtion

of the zccounts of tutors and curators) or embodied incidentally in

statutes /
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statutes (e.g. the five year limitation of actions of reduction of
sales under powers contained in bonds and dispositions in secufity |
contained in the Conveyancing (Scotland) Act 1924 s. 41). e
sugzest that, when the suggested new étatute is being framed, a
survey be made of these other prescriptions and 1imitations_with a .
view to (1) repealing.those.which are obsolete, (2) incorporating

- in the new gﬁatute-those ﬁhich}can-appropfiately be fitted into the
naw pattern af'the long negative prescription and the shorter |
prescription 6r can be made the subject oI general provision, or

(3) leaving the remzinder as incidental provisions,in‘fhe statutes
in which they'ét present occur. In the course of exéminiﬁg_thié
aspect of the matter, we have compiled a list of these statutory
time—limité; 4As this may be of some interest we annex it_as
Appendix 3 while pointing dut that we lay no qlaim fo its being-
conprehensive. We shall be glad fo have any omission from the

1ist brought to our attention.



APPENDIX A
HOTE ON PROOF BY WRIT QR OQATH

General

L. The vicennial prescription of holograph writs, the sexennial
nrescription of bills of exchange and promissory notes, fhe
guinquennial prescription and the triennial prescription ‘do not
extinguish an obligatioﬁ or make it unenforceabie, but, after a
certain lapse of time, limit or restrict the ﬁode of proving it,
when these preécriptions apply, they result in a restriction df
proof, in the case of holograph writs, to the oath of the pafty
against Whoﬁ the claim is made, and, in the case of the other
'prescriétions mentioned, to his writ Qr‘oéth.' |

2. If a defender wishes to found upon one ‘of tnese-prescﬁiptions
he must state a plea to that effect in his defences,_which the
court should normally either sustain or repel before ?roof is
allowed. The court's décision is arrived at upon 2 consideration
of the pﬁrsuer's'averments, and of the terms of the account‘orl

other document sued upon {Alcock V. Eegson 1842 5 D. 356, L.J.-Cl.

llope at p. 363) but on a few occasions a preliminary proof has been
ailowed -in order to determine whether or not a prescription applies

(e.g. licuinlay v. Wilson 1885'13 R. 210). Unless the plea of

prescription has been repelled, proof prout de jure on the merits of

the action "ought not to be zllowed (Alcock v. Fagson supra L.J.-Cl.

Love at pp. 363-4). If, however, such a proof is allowed and
acquiesced in, it ié too late for the defender to raise the plea
later, and the court must then decide the case on the svidence led,
gven if the procl ought to have been.restricted to writ oxr oath

(§iyse v. Wyse 1847 9 D. 1405).

3. The presenting, or concurring in, a petiﬁion for sequestration,
or the lodging of a claim in a seguestration, interrupts
srescription of the debt founded upon (Bankruptcy (Scotland)

Aeb 1913 s. 105).

iroof /
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Yroof of Prescribed wWrits and Oblisations

4. »hen prescription is held fto apply, it is not necessary tﬁat
the creditor prove both the comstitution of the debt, and its
resting owing, in the same way. So, for example, the constitutidn
of the debt may be proved by writ or by judicial admission, and its

resting owing by reference to oath (Wilson v, Strang 1830 8 S, 625;

Deans v. Steele 1853 15 D. 317).

5. Judicial Admissions ‘A judicial admission of the holograph

quality of a prescribed holograph writ, or of the constitution or

resting owing of a_preécribed obligation or debt, is the equivalent

of proof by writ or oath of the admitted fact (Wilson v, Strang

supra; Darnley v. Zirkwood 1845 7 D. 595, L. ilackenzie at p. 598,

| L. Pullerton at p. 600). But, to have this effect, the judicial

admission must be express, clear and unequivocal (Hoble v. Scott

1843 5 D 723, L.J.~Cl. Hope at p. 727; Darnley v. Lirkwood supra

L, Fullerton ét,p. 600) and a mere inférence from averments of fact
made by the defender is not sufficient. ' The reason for this is ‘
that, when a’ﬁrescription applies, the usﬁal presumptions_from fhe
averred actings of the parties, as to the incurring of a debt or its
payment or non-payment, do not arise, and any onus which night
otherwise have rested upon the debtor because of these presumptions
is shifted to the creditor. The debtor need no longer prove
paymenf or discharge, but the creditor must prove both the
constitution and the subsistence of the obligation by the debtor's

writ or oath (Alcock v. Dasson supra; Darnley v. Kirkwood supra,

L. Fullerton at p. 600; Cullen v. Smeal 1853 15 D. 868, L.J.-Cl.

Hope at p. 872; DBorland v. lacdonald Ltd., 1940 S.C.124, L. Jamieson

at p. 140). The rule of written pleading, which provides that
failure to deny an averment of fact within a party's knowledge is
construed as an admission of that fact, does not apply when a

defender pleads prescription. If a defender pleads that the

pursuer /



rursusr must prove his case by writ or oath because a prescrlptlon
applies, his failure to deny the pursuer's averments regarding .

sonstitution and resting owing is not construed as a judicial

zdmission of them (Alcock v. Easson supra L.J.~Cl. Hope at p. 365).
If the defender, in addition to pleading prescriptios, makes
alternative avérments of fact to mset_the‘pursuer's'case should the-
plea of prescription be repelled, from which, vwere there no
prescription, an admission of the constitution of the debt might
have been inferred or states an alternative dsfsncs; such as
compensation, from which a similar implied admission might have
arisen, these are construed‘as judicial_sdmissions only if the

prescription is held not to apply (Alcock v, Easson supra L.J.-Cl.

Hope at p. 366). If a JudlClal ad11831on, althouuh express,‘clear
and unequivocal, is gualified, the Darty w1sh1ns to found upon the
admission, when prescription applies, may do so only 1f hs disproves
the gqualification by the debtor's writ or by reference %0 his oath.

5. Proof by Writ  (For a summary of the whole law relating to

proof by writ see Walkers, The Law of Evidence in Scotland,

Chapter 24). There séems 1little doubt that-the constitution of a
debt way be prdved by a writ dated either before or after the end

of the prescriptive period. The position however is much less
clear in connectiion with the usefulness (for proving the subsistence

or resting owing of a debt) of = wrlt dated within the prescrlptlve

period. In Johnson v, Tillie, White & Co. 1917 S5.C, 211, a case on

the triennial prescription, it was conceded by counsel and accepted
by a majority of the court that a writ dated within the prescriptive
period could prove the resting owing sf the debt. In this case
Lord Johnston gave a very strong dissenting judgument which was

approved by Lord Lorison in Robb & Co. v. Stornoway 91er and

Harbour Commission 1932 S5.C. 290. Lord IlMackay in Borland v.

dacdonald Ltd. supra also stated that Johnson v. Tillie, Wnite & Co.

should be reconsidered. In Walkers on Evidence at p. 137 1t is

- ’
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stated that 'a writ is useless unless,it is dated after the end of
the prescriptive period' the argumeht relating to the decision in-
Johnson being relegated to a footnote. In two Sheriff Court cases,

Halliday v. Watt & Co. Itd. 1950 S.L.T. (Sh. Ct.) 58-an& 4. Wilson

(Aberdeen) Ltd. v. Stewart & Co. 1957 S.L.T. (Sh. Ct.) 62 Johﬁson_ |
was followed'and it therefore appears that the position is not as

certain as staﬁed in that work. In Lindsay v. loffat 1797 M. 13,137

it was held that a writ dated on the last day of the prescriptive
period was sufficient. ~ When the debt had been proved by a writ to
have been resting owingiat‘a‘date after the end of the prescripti#ey

period, it Wili usually be regarded as still subsisting at the date

of the zction, unless the debtor proves the confrary (Drummond . v.

Lees 1880 7 R 452) although the reverse was held in Storeys v. Paxton

1878 & R. 293;  When the creditor relieéﬂgpon payment of interest
after the eﬁd of thé prescriptive'periodras-establishing the
subsistence of the debt, the general rule remains applicable, and
these payments must be proved by writ of the debtor.

7. ZEntries in a party's business books are his writ (Jackson v,

Ogilvie's Executor 1935 S.C. 154). Even unsigned jottings in books

may be writ if they are admitted or proved to be holograph (StoreXS'm

Paxton supra). The authenticity of the signature or the fact that

the writing is holograph may be proved by pérole evidence (Borland v.

dlacdonald Litd. Sumra). ilarkings by the debtor on the back of a bill

of interest paid are his writ (Drummond v. Lees supra). Even when
the debtor is in a sense acting on behalf of the creditor, a writ
granted by him in that capacity is his. Where the debtor acted as

factor on the trﬁst estate of the creditor entries by the factor in

the trust cash book were held to be his writ (Drummond v. Lees supra)
and an inventory which includ=d a debt due by the executor was, when

signed by him, his writ (Jackson v, Ogilvie's Executor supra).

8. /




O A document written by another person may be the writ of the
party, and parole evidence is competent to show that it is, Thus
letters of a party's factor were held to be constructively the writ

0. the party (Smith v, Falconer 1831 9 S 474). If the agent's

authority is not admitted then it must be proved and shown that it
was either specific or otherwise sufficient to bind the principal

(ilcGregor v. HcGregor 1860 22 D 1264 ).

Y. Documents granted by the credltor and received and retalned by
the debtor become constructively the debtor's writ. This rule was
applied to-the following documents retained by a debtor; receipts

granted by the creditor {Czmpbell's Trustees v. Hudsdn's ExecutOr

1895 22 R 943) and a letter from the credltor aoknowledglng recelpt g
of interest (Jood v, Howden 1843 5 D 507). A letter from the

creditor to which the debtor s 1etter is a reply may be looked at to

explain the latter and so becomes the debtor's writ (iacBain v.

MacBain 1930 $.C. (H.L.) 72 and Hennie v. Urguhart 1880 7 R 1030).

In Stevenson v. Kyle 1840 11 D 1086 diligence was granted to recover

the creditor's letfer to which the debtor's was an answer.
10. Once the existence of the obligation has been establlshed by
writ the amount of the debt may be proved by parole ev1dence_

(Borland v. limcdonald supra).

11. ZProof by Oath {For a summary of the whole law relating to

procf by oath see Walkers on Evidence Chaptler 25). In interpreting
the oath the judge ". . . must give effect to it, if at all
intelligible, however palpably and disgracefully false it may appear.
But, in order to give effect to it, its true tenor and importance

must, at all events, be ascertained" (Huntér v. Geddes 1835 13 5 369

per Lord Jeffrey at p. 377). Thus a general denial may be
disregarded if the previous specific admissions lead to the

inference that it is untrue. (Hunter v. Geddes supra.) Further,

il the deponent depones non memini or nihil novi, the reply is as a

rule /
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rule treated 2as negative (Fyfe v. Willer 1837 15 S 1188) but where

the fact is recent and such that the deponent must almost certainly
haveée gnown- about it, and can hardly have forgotten, his answer may
be disbelisved. e ig then treated as if he had refused to answer,
and held as. confessed, unless he can show some good reason for his
ignorance or lorgetfulness (Dickson, A Treatise on.the Law of
Zvidence in éébtland, 3rd edition B 1499).

i2, Unless documenﬁs_afe made part. of the oath by being placed in
the hands of the deponent and his being examined .on.their contents,
they cannot sdpolnment qualify, contradict or explain the oath

(Heddle v, ﬁalkle 1847 9 D 1254), but if the deponent refers %o a

document as_supportlng his sftatement and it does not do so, the

court will regect that part of the Qaﬁh {(Cooper v. Hamilton 1824, 2 S
728, 1826, II W & S 59), "

13. Cne of the most common problems in interpretiﬁg an oath is
whether a qualification of an admission in the cath is intrinsic or
extrinsic. If the qualification is 1ntr1n51c, 1% receives effect
as part of the. oath put if it is extr1r51c, it is disregarded. The
ieports are sprinkled with cases on this point but a useful summary

of the law is given by Lord Deas in Cowbrough & Co. v. Robertson

1879-6 R 1301 at p. 1312. "I hold - 1st. That if the oath bear

that some other mode of satisfaction or extinction than. payment in
money was gtipulated or vargained for at the contraction of the

debt, that other mode, if the'debtor swears it was acted on, will be
a couimpetent and infrinsic quality of the oath, although not made the
subject of subsequent zgreement. 2nd. That if the debtor depones
to an express subsequent agreement fto hold the debt satisfied or
gxtinguished by some other specific mode than payment in money, that
otner mode will be a competent and intrinsic guality of the oath,
clthough not stipulated for when the debt was contracted. 3rd. Thet

en /
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an express subseguent agreement to forglve the debt, in whole or in
part, deponed to by the debtor, Wlll in like manner be- 1ntr1n31c,
and receive effect accordlngly, because, so far as thus aeponed to,
the debt cannot be uald to be reutlng 0ﬂ1ng.

"II I am asked how these views are reconc1lable with holdlng
that an allegetlon 1n the oath that the debt has been comeensated is.
i held, in the general case, extrinsic, my answer is that compensatlon,
l¢ not sworn to have been sanctloned and agreed to by the oredltor,
will be extrinsiec, because compensatlon usually lnvolves matter of
law, and altnough the deponent may,establlsh any relevant matter of
fact by his eﬁh oath he cannot thereﬁy.establish'mattef of law. "
14, Any rexerence nust as a general rule be to the oaths of all the

defenders, and 1f one of them denones that the debt has been pald

all are freed- (Darnlev v. Xirkwood supra), and 80-are any who do not

admit constitution (Duncan v, Forbes 1831 9 S 540). In Christie v,

Henderson 1833 11 S 744,where only two of the four acceptors were
sued, these two admitting the constitution and being unable to depone
to payment, resting owing was held proved although a co-obligzant not

called might have“paid the debt. This case, although‘never over-—

ruled has been crltlclsed quite exten31ve1y, notebly in Drummond v.
Crichton 1848 10 D 340. |
15. ‘Az =8 veneral rule it is incompetent in an zction to which the |

principalris party-te refer to the oath of his agent (Bertram & Co.

v, Stewart's Trustees 1874 2 R 255) but a reference was allowed

apparently without objection, to the oath of the managing director of

a limited company (Borland v. llacdonald supra).
16. 1In a debt due by a company while the oath as a general rule
cannet be held affirmative unless all the partners have had an _

opportunity to depone (llcHab v. Lockhart 1843 5 D 1014) there are

circumstances in which it is competent to rsfer to some of the

partners /
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partners only. Thus in Neill & Co., v. Hopkirk 1850 12 D 618 where

the firm had been dissolved and one of the partners sequestrated and
discharged the ovath of the other partner,Was competent to prove

resting owing. =~ In an earlier stage in the same case under the name

Heill & Co. f;mOampbell-& Hopkirk 1849 11 D 979 the court refused a
reference to the oath of the sequestrated and discharged partner.
When a company has been_diésdlved'the oath of a dead partnér's
representative will not suffice to'prove the constitution and resting
owing of a debt to that company (Nisbet's Trustees v, Morrison's Tnistes

1829 7 § 307).

17. "It is competent to refer to the oath of a deceased's

representative or executrix (8tirling v. Henderson 11th Marchf1817

F.C.; Hamilton v, Hamilton's Executrix 1950 S.C. 39). It also

appears to be competent to refer to the cath of a deceased's trustees

(Ziurray v. Laurie's Trusteeé 1827 5 S 515; Bertram & Co. v. Stewart's

Trugstees gsupra).

18. here the wife is alleged to have contracted debts falling

within the praepositura constitution may be referred to the oath bf-
the wife but, according to the most recent authority to render the
husband liable resting owing must be referred to his oath (llitchells

V. lioultrys 1882 10 R 378). Previous to this decision it was held

in Y5ung, Trotter & Co, v. Playfair 1802 . 12486 that the wife's

oath was sufficient to prove resting owing.
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