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‘nis liemorandunm is designed to elicit
comuments upon and criticism of the
proposals which it contains. It does
not represent the concludad views of
the Scottish Law Commission.

SCOTTISH IaW  COLGLTSSION

1. In presenting our Second Programme of Law Reforn, we

stated that the statutes concerned with jhe enforcement in

one part of the United Lingdom of decrees Eranted by courts
in other parts have various anomalies and that complaints

about the operation of those statutes had come to our noiice.

We suggested that they should be examnined by the Commission
in conswltation with the Law Commission and the Director of
Law Reform in Northern Treland. The approval of our Second

Programme on 25 June 1%68 by the Secretary of Staoie fo

M

wcotland and by the Lord Advocate enabled us to procsad with
this examination and we now vresent a Hemorandum wnich
considers reciprocal enforcement in the light principally of
the Judgments fxtension ict 1868 and of the Inferior Courts
Judgments fxtension act 1882. The ﬁemorandum is not concerned
with judgments relating to status, which are Trecognised but

not as such "enforced", and whose s ecial problers require
: p

separate treatmentl. The Liemorandum makes tentative proposals

b

or dealing with such difficulties as appear Lo zrise, but
these do not represent the concluded views of the scottisn Law

Commission nor, of course, those of the Law Conmission or of

the Sirector of Law Heform in Northern Ireland, whom we

1. . . X ) ) ,
“Yhe twe Commissions gre considering these problews in tne
: . B & R i
course of their review of "Family Law". See Item XIX 0X the
Law Commission's Second Programme published on

[ ]
25 January 1948 and Itex 14 of the Scottish Law Commission's
wecond Programme,



consultad durirg the preparation of Ihis liemorandum. The Law
Cbnzission tell us that they share our view that the icts are
d that they wouldrwish to be associsted
in ths considerztion of any legislafive pronosals that may
result from ocur investiggtion. This Lesorandun is
accordinglj being circulated in Bnglend, Wales and Horthern

regland as well as Scotland and, where appropriate, ths

~

nearest ZEnglish equivalents of 3cottish technical expressions

are included. The Scostish Law Commission would welcome

coomenvs on this bieuorandum before 31 ‘larech 1970. .

N




IIRODGCTION

2. In a’'stzte which comprises severa distinct legal systenms

with separate hisrarchies of courts the need for eificisnt
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or uns :eciprocal enforcement of Judgments nardly
requires'emphasis. A judgment‘is of value only to the extent
that it may be anforced and, while common law procedures are
available, they are rather slow; compliqated,,and expensive.
Statutory procedures are desirable to spare the party whé is
successful in proceedings in one part of the United Kingdom
the troubls and 2xpense of resorting to common'law procedures
and to protect hiam in consequence from the risk of délaying‘
Oor svasive tactics on the part of the unsuccessful pérty.
They are'desirabls also to énsure that an action can be_ﬁaised
in the forum most approprizie for the decisipn'bf the case‘on
the merits without special regard being paid Lo the
practicability of enforcement in other parts of the United
z-;irigdom. |

3. The first steps towards the establishment of a system for
‘the reciprocal enforcement of judgments were taken in the v
_early part of the nineteenth centuJ:yQ The Crown Debés

Acts 1801 and 1824 provide both for the recovery in England
“and Ireland of judgments for Crown debts issued by the Courts
of Exchequer in Ireland and England respectively, and for the
reciprocal enforesment in the two countries of Chancery orders
"for paymeﬁt or for accounting for money"l. The procedure is
by way of enrolling in the books of the registerin; court a
copy of the orizinal order or decree. These Acts do not

apply to Scotlend, Subsequently, the Joint Stock Companies

Act 1848 permittad orders mede by the Court of Chancery in

1ESpecially sections 5 and 5. See also the Crown Debts
Act 1824, section 1. These Actg are now applicable to
Horthern Ireland only. '
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crzir 2nforcazent thera™., Tha 1343 4Act was followed oy the

wnived dingdom. At this time there was pressure‘for the
insroduction of a mors general systenm of :eciprocalr
enforcement of judgments and various bills were introduced
ints iLe‘H u32 of CoﬁmOﬁs. However, in the words of Lord
Chelasford, ”all those measur ﬁere rejected in conseguence

rish ilembers that the

—

0Z =2 fear prevalent a=ong the

Jurisdiction of the Irish Courts would be unduly interfered

with"=., In consegqusance, 1iv was not until the vpassine of the
3 - ey (=]

Judgmenis Zxtension Act 1868 that g general system for the

reciprocal enforcement of j guents was instituted, but even
it was confinsd 1o money judgments emanating from superior

cﬁurts. The 2xtension bf a similar system to inferior courts3
had to waib for a furthsr fourieen years until the Inferlor
Cburts-Judgmen+s Extension ngt 1882 became law.

4. The system estzblishad by'the Acts of 1863 énd 1382 has

proved of enorumous valae. It is true thMu the numb=r of

Q
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tes registered eacn year under these Acts is snall4
but the knowledge that udcmbnus may be renl tered under the

-

J
dcts will often ensura their sat‘ sIactlon without recourse o
She procedures of the icts, and the cases actually registerad

1Tz probably no more than bhe small visible tip of a lar.

el €
tceberg of couz2s which are othervise setlbled. Haverbheless,
Wiill2 TRO3C acits have proved geunerally satisfactory, they are
5
“Section 116, now incorporated in the Companies Act 1948,
section 276 and the Companies act (Horthern Ireianu) 1901
3eciion 246.
X

Hansard, 3ré Seriss, vol. 193, col. 367.

~2e paragranhs 57 to 59 balow.
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defects. One of these defects - the “act that they ar= not
2dapted to deal with orders for periodical payments — has b=
cured in large measursa by the Eainte:ance Oéders Act 1950,
is not the intention of this paperrto ezamine'th t Let in
‘detail; but zttention will be gifen t0 one defect whick is
sﬁares with the Acts of 1868 and 1882, mamely, the arbitrery

distinction beilween "superior" and "inferior" courts,

v om
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-beheme of the Acts of 1868 and 1882

5. The general principles followed in fhe Acts of 1868 ang
1882 were these -

(1) Both Acts apply to jﬁ&gmants for the payment of a
sum of money (1nclud1nr expenses or ¢osts) and do ﬂOu

extend, as tbe orown Debts Act 1801 extends, to an

accounting for money; nor do the Acts 2xvend to judgments

' 28 factum Eraestandum nor to Jjudgments in the nature of

1nuerd1cts or 1n3unctlons.' While gudgments or decrees
relap;ng to.status are excluded, the-ancillary”monetary
conclusions of such judgments or decrées, howevér; Dzy be
enforeced. .. t

(2} The deeree or judgﬁen# which it is sought to enforce
iﬁ ancther'part.of'the United Lingdom is not enIorceable‘
dlrectly. A cert1¢1cate of the judgment must be obtained
from the court which issued it and that certificate.must
bn_reglstered in books kept by the court df ﬁhe place
~where it is souﬂht to enforce it. fhe'cértificate may
then be enforced as though it were a decrse of the

reg*suerlng court.

(3) Cert1¢1cates of the: Judgments of supsrior courts mey

‘be reglster-d only in the books .0f another superior court
and certificates of the judgments of 1nfer10r courts may
be reo;stered, w;th ong exception, only in the books of_
enother inferior court.

" (4) The sco?é of the conirol of the registering court is

expressly limited to execution under the Agt in quest10n2

1

3

Lhe expression "judgnent ad factum praestanium! or "g decree
ad factum praestandum" refers to Judgtients or decrees
orderingz the performance of a particular act, such as tha
de llvery of a thlnb or the signing of a d;ed

1868 Act, sectlon.4 1882 ict, section 6.

e 4k e o e




they merély discourage racourse to the common law by prov1dlng

"o + . shall otherwise orﬁer"é.

It is not possible o oppoze the registration with pleas
challenging the Jurisdiciion of the original court or
ision on the merits®t. There are,

ho“=ver, sxceptions $o This rale which preclude the

enrorcement unde

H

the 1888 4ot of Scostish dscrees
pronounced irn abssace in an action proceeding upon an
arrgstment 6 Iound juris dictlon2 and the anforcément
‘under the 1882 Aict of ceriain decrees pronounced against

- persons not domiciled in bhe part of the Unitad Kingdom 3

where the issuinz court is situated3.

Sxaminetion of the nrincinlas of uhe Acts of 1868 and 1832

(2) Yom-exclusive character of the system

6. Thz 1868 and 1882 icts do not preclude the holder of a- §

o e L }
decree odtainsd in one part of the United Kingdom from suing . . |

[l

(=]

upon the decree in the courts of anovher part at common law:

that, wheare an _CulOn at coznon law is brouvht fow the urpose
’ purpc

of enforcing any judgment "aich mlght compeuently be
reglstered under the Acts "the party bringing,such action
shall not recover or be entitled to any costs or expenses,

+ - » unless the Court in which such action shall be brought - . |

¥

Liotnerspoon v Connolly (3871) 9 i, 510; In re In re Low /1894 7
1 Ca. 147. ‘

t, section 8;

21868 AL bus 1F the defender has appeared in the
process the decree can 2 registered / In re Low supra p.160_7.
A decree in zbsence whers the action does not proceed on
arrestzent bo found jarisi; ction is within the ambit of the

Conz

1858 act [Vothersovon v Connolly supra p. 513 /.

31882 Act, section 10.

%1868 act, section 6; 1682 ict, section 8. It is thought that,
2%t least in so far a3 Scoitland is concerned, section 8 of the
1882 Act is superfluous, because no action for a decree
conforo Lo a ¢orelgn‘j gzent is compstent in the Sheriff o
Courts; O'Conmor v Erskine (1908) 22 Sh. Ct. Rep. 58; ;o

i

- Stoddert v Hotcn«iss (LYi/) 33 8h. Ct. Hep. 60; Strachan v. [
Strachan (1951) o7 oh. $t. Rep. 51. '
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7. e have coasidered whether the adoption of the System of
.registration shoruld be m%de oollba,ory where it is competent,
Although this a proach is adopted n the Foreign Judgments

ek i, 30

(Reciprocal Enforcement) Act'l9331, we do not recommend this.

Juite apari from the presence of the—llmlts, which may exist

L

under Judgments extension proceuuras, but not knder the coamon
law, the nvallablllty of common law procedures may be use”ul
to av01d disputes as to whether the Jjudgments extension
procedures are 1n ;act competent 1n the partlcular‘éase;
Common law actions, however, should‘continue to be
discouréged by the disallowance of éxpeﬁses'unless the court
otherwise orders, |

(b) Courts to which the Acts apply S

- 8. The 1868 ict in terms applies to the judgmenits of ths

Courts of Queen's Bench, Common FPleas and Zxcheguer at

Jestminster or'nglin‘aﬁd to the descrees of the Court of
Session in 3cotland. Gith relerence to England the
jurisdiction of the Courts of Queen's Bench, Common Dleas and
"xchequér was truns;erved to The High court of Just ice by the i
Judicature ict 1873 . ZThough not originally applying to the X
Gburt of Chancery,'the 1868'Act now applies to every division
of the High Court3.' It has been held that a cerviijicate of the-

"High Court of Justlce, Quean 5 Bench DlVlSlon, L1v=r0001

District Registry," may be registered under the 1868 Act4;

‘Following the creation of the Irish Free State (now the
Republic of Ireland) it was held in England that, =2t least from

the standpoint of Inglish lew (and presumably from that of

lSection 6.

2oectlon 16, and see now the Suprene Court of Ju11cature ' .
(Consolidation) 4ct 1925, section 224. -

Bhlnaﬂae;bﬁhine Co (1889) 41 Ch.D. 118; Supreme Court of - S
Judicature (Consolidation) Act 1925, section 224 .- ‘ S

4£Lglloh' Coasting and Shipping Co Ltd v British Finance Co
bLtd (1886) 14 R. 220 :




Scots law), the 1363 ici no longer apnlied to thsa judgments of
r "

irish courts™, bui the 4¢t was applied in Ireland until
repealed by the (Irisk) Courts of Justice Lot 1936.

“inferior courts" of fngland, Scotlend, and Ireland (now

Zorthern Ireland)?. Ths expression "inferior courts" is
Gsfinsd as including “County Courts, Civil 3i11 Courts, and
zll Sourts in Zngland znd Ireland having jurisdiction to hear
il causes, other than the High Courts of
Justice; and in Ireland, Oourts_of Petty_S ssions and the
Court of Bhnkrup bey; ard in‘Scotland shall include'the
Sheriffé Courts and th= Courté held undér the Small Debts and
Debts Recovery Acts"3. | -
10. The system is'satisfactory in that it appiies to
virtually all civil courts in England, Scotland and Northernm

Ireland. It is a matisr . of regret to us, however, that the

m
il
A
p1
I
Iy
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system ~ or at leas: 1sed version of it - doss not

CJ

apply to the courts of ths -nannel Islands and of the Isle of
=21, and no longer apsliss to those of the Republic of

Ireland. We think it perticularly desirable that any

p

mendaents to the present sysitem should Iacllltate rather than -

impede the participation of the Zepublic of Ireland in a more

]

liberal system than that of the reign Judgments (Reciproecal

Znforcement) 4ct 1933, and we have kept this point in view in

o]

reparing this ilemor:zniun.

¢) Zne distinction betveen sunericr and inferior courts

——

1l. The nain objsction to the existing general schems of the

1868 and 1882 acts is that a distinction is mnde between the

lJa{ely v Trivevh Cvels So /71924 7 1 K.B. 214, Irish Free
Stete -Constitubion =ct 1522; Irish “ree State (Consequential
Adapbation of Enactments) Order 1923 (ifo. 405).

ZIrish Free State (Consezusntial Frovisio ns) Act 1922; Irish
Free State Eﬂonsequential adasvation of En abumu“ts

Order 1923 (ido. 405).

31882 act, section 2.
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C 5111 received its Second
¢ Lord Chancellor objecied to't-e original forn of
the 3ill saying,as reporiesd in dansard, that "whet he objected
t0 was that o judgment of = Local and Inferior Court should be
placéﬁ coon the same I003ing as that of a Suparior‘Court“l.
he distinction aeintainsg in the aCts, especially in relation
to theLjudgments o1 inferior courts, an undesirable element of
rigidity.  The certificate of an inferior court Judgment mayibe
registersd only in the books of anothe ,infefior court., |
Loreover, the Sheriff Courts ané Counﬁy.Courts may order
'execufion only upon such zoods or chattels of the debtor "which

are within the jurisdiction of the gffegistering;7'00urt"2.

.

Scottish wrriter comments that, if a debtor possesses four

articles in different Sheriffdoms, "the creditor would have {o

obtain four.certi;icates;'prpcure four registrations, zive fﬁur
flpaymant,-anﬁexecute'foarpdindings before he could
&apropriate then, Hoféover, he Would'have‘tc take these sets
of proceédings Suceaessively and not simultaneouslyﬁ3. A
simiiar problem'érising tnder the lizintenance Orders Act 1950
is discussed belowé.
12. fThe rigid distinction between the  juigments of suﬁerior
end those of inferior couris is reflectéd‘in‘the principle of

the 1882 Act that the existing limits of local jurisdiction

<

should not be excesded. Szelion 9 of thut ict provides that

*:otzing containesd in this ict shall suthorise the registration

in zn inferior court of ihe certificate of any judgment for a

LY

grezler amount than mizht have bean racovered if the action or

Niansard, 3vd leries, Yol. 271, Goi. 11.

1832 Act, sectionm 5.

2 - o . . - v .
“5 wWilson, Sheriff Jourt zractizces, 4th edition. (Edlnourga,
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1ad besn originally commenced in such inferior

Jeouri”. Since there has never been any general monetary

3, s Toy

limitzzion upon the jurisdiction of the Sherifii Courts in

Sorihern Ireland) to be regisvered in the EHigh Couris of those
couririzs. This proviso, however, does not deal with the

Tresensly exisiing situation in which the monetary limiis of

¢k
5
1]
4134
(1]
13
3
L
=
LA

isdiction of the English County Courts is hizher

1 i : £ L ' k| '.\l . l 1 g 3 oA
vazn that of ke courts of Northern Ireland’. Nopr does it cope

with particular situations where the monetary 1limit of the

English County Courts is higher than that of the Sheriff
Courts in Scotland. It would appear, for examélé,;that én'
Znglish County-Court Judgment - in resvect of = salvaze claim in
eZcess of £300 could not be ragistered in Scotlanda.

13. e are aware, too, of the special difficulties which may-
arise in connection with the enforcement of money judgmants in

-

Zngland by rsason of the different modes of enforcement

2ppropriate in different courts and because of the nsed to

separate applications in respect of those different modes3.

&

3

These difficulties, however, are peripheral to the present

subjeet and would be largely removed if the recommendations of

“

[

The present financial limit of the County Courts in contract
and tort is £500, but the Administration of Justioce Act 1969
lnecresses this limit to £750 and contains a power to increase
is Zursiaer by Oxder in Council. The corresponding limit in
sortzern Ireland is at present £300.
“Phs ~nglish County Court has jurisdiction in matiers of salvage
where the claim does not excezed £1,000 ~ County Courts

sct 1559, ssction 56, The 3cottish Sheriff Courts ars limited
$0 the original figure of £300 - illerchant Shipoing Act 1894,
section 547.

3Je o not neglect the fact that section 139 of the County

Courts Act 1939 permits High Court Judgments, and foreign
julgaents enforceable as if they were iigh Court Judgments, to
be enforced in a County Court,

Dz 20292 T3L .




rationalisztion of the system of reciprocal enforczrant of
gudgmerus within the United Xingdom, In this ijerorsaduws,
however, the present systen of enforcement must hs taven a5
the basis'of discussion.

14, In that context, the distinction

o

resently made bsiwssn
the judgments of superior courts and those of inferior coﬁrts
lacks justification and lsads to unnescessary complications.
Among possible sasvers to the problems bwo appear to maris

consideration. Ons apnproach would be to create for each la

systen within the United Lingdom a unique central register of
extraneous juigments and to provide that certificates of
judgments, or judgmsnts, as the case may be, registered thexzin
should ?ermit execution to proceed as if the judgment were =z
judgment of a superior court within the system. This approach
would be a logical and attractive one within the context of

the pfesent law which adaits of no jurisdictional conirol By
the registering court. Ve consider, however, for reasons waich
we develop in paresrachs 37 to 44, that some controis by the
courts of the country in which execution is souzht are

desirable to drotect Judgment debtors. On this basis ve

suggest, as an slternative approach, that the judgment creditor

Gu

should be allowved to choose bestween registering his judzment
in the books oi a sup:srior court or in thosze of an infasrior
court. This sclutlion would go a long way to mzet the orcblems
presentad by the evagsive debitor and by the differences in ihe

monatary limits oi the jurisdiction of inferior couris,

1. o i . . -
port of tiie Tommibbtee on the “n*ukc ement of Judimsnt Zabts,

dmnu 3909 {13959).
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szcure the performance of acts of a continuing nature or which

reguire special supervision or the exercise of & discretionl.

i

Phis objection, however, dos

4]

net apply to requests for the
performence of a specific z2ct, such asg the delivery of a
particular thinﬂ (as opposed to0 a course of work), the

consignment of money in court, or the execution of a deed3

o+

e consider, therefore, tzzt decrees emanating from.céuzts in
other parts of the Unitéd iingdom and reQuiring the |
performance of a specific act should come within the scope of
the Judgments Extension Acis so that they may be enforced in
Scotlandiand that corresponding provision should be made for the
‘enforcement of Scottish decrees of the same species in other
parts of the United Kingdom. |

18. In considering the general question of applying the

Judgments Extension Acts to decrees gg factum praestandum we ?
exanined the question whether it would be appropriate o
provide for the reciprocai enforcement of orders made in
actions of accounting or, in therlanguage'of-Scots law, actions
of count, reckoning and payment. Decrees in such. actions are
not incontestably judgments for a debt within the sense of the

Acts of 1868 and 1882, As between England and Northern Ireland

decreeg pronounced in and orders made in actions of accounting

Lerahan Stewart, Ireatise on Diligence (Edinburgh, 1898) p. 726.

-~

ESt_uart v_iicDougal 1908 5.C. 315; Rudman v Jay & Go 1908
5.C, 552

37 The deed, it is conceded, may be a deed rel ating to land in
Scotland. We do not, howaver, re:ard this as an important
oodectlon to the extension of the Judgments Hxtension Acts o
dacrees orderlng the execution of deeds. The Scottish court
is prepared, in approprizte caaes and subject to the plea of
forum non conveniens, tc crdain z defender to =xecute a deed
relating to iorelg land. and to COmpel him to do so by
diligence against the delandsc’s person and viopzrbty in
Scobland — Hume's Lectures, Vol. V, p. 245 ioundlng on
Lezader v lodue (181’) anrevorted; EBarl of Buchan v_Harvey
(1839) 2 D. 275; Ruthven v Ruthven (1005) 43 S.L.R. 11;
Avton's Judiecal racbor 537 S.L.7%. 86. The Mnﬁllsh cour
adopts a similar aporoacah — Richard West and Fartners
(Invernsss) 4td and Anoshzr v Dick (71969 7 2 W LR, 383.

b
ul




are enforced by virtue of the Crown Debis Acts 1801 and 1824.
Wnen, Ior cxample, a copy of an Irish order or decree is
earolled in England provision is made for "process of
attachment and committal to issue against the person of the
party against whom such orde: or decree shall have been made
respectively, in order to enforce obedience to and performance
of the séme, as fully and effectuélly, to all intents and

purposes, as if such order or decree had been originally
1

pronounced in the said Court of Chancery in England"
19. ﬁhile-advaﬁtagés might accrue from the extension of this
system to Scotland, we hesitate at this staze to come to a
definite conclusicn as to its desirability, and invite views
on the question.l If the reciprdcal enforcement of such-orders

or decrees were to be admitted, it is thought that a

]

liscretion should be conceded to the registering court to vary
such orders or decfees to coniorm with normal practice in
Scotland for the purpose of their enforcement there. This is
a problem which does not arise as between Englaﬁd and Northern
Ireland because of the similarity of the systems.

20, An analogoﬁs-question is whether provision should be made
for the reciprocal enforcement of interdicts or injunctions.
It may seem strange that a defender or defendant against whom
such a decree is lssued should be able to defy it by moving
into another part of these islands. The obstacles to such

=

eniorcement, however, snould not be under-rated. One

difficulty arises from the fact that the legal systems of the

&

United Lingdom tend to eguiparate breach of zn interdict, or
of an injunction, with contempt of court® and, although in

veotland breach of inberdict is prosecuted in the civil courts,

ICrcwn Dabte Act 1801, section 6.

-2J A ilcLaren, Court of cSsssicn Practice {(Edinburgh, 191.6)

pp. 131 et seg. and 915 et seg.

&3]
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terred quasi-criminait®. The procedurss Fo- the enforcement
ol injunctions in ngiland {and Northarm Ireland) are not
Iundamentally different”. Breach of an interdict or
injunction is a serious challenge to the zdministration of
Justice and is met by a juasi-criminal sanction rather than by
the ordinary rsmedies of the civil law. 7This would seem %o
rendsr the enforcement of interdicts and injunctions

impracticable within a 3ysTem designed ¢ssentially Tor ths

enforcemsnt of civil judgments,

21. But there are othar obstacles of gieatar substance. The
existence of separate lsgal systens in'tne Zritish islandis
meéns that 2 person may tawiully perfora acis in one part of
these islands which he is, or has been, pronivbited fron
perforping in another. Indeed, in performinz the acts
prohibited bylthe courts of one system, he may be acting under
2e orders of the courts in another4. I¥ injunctions azna
interdicts are t9o come within the scope of the Judgments
Zxztension Acts the registering court must be vested witp

discretion whether or not to register the
d

it CAS AT DB srentad ie cmom e e .
SEt oInjuncticns may be granted in nplend in baras

2 - -

“Johnzon v Grzat 1923 .7, 189 at puxa 790,

2 LR S W3 Ty, ke ' 3 = - 1. IS5
22150 ocnool Hoard v lluater (1874} 2 =. 223, at pass 231,

Seott v Scobt 1913 A.C. 417,

Lthe Orr Bwing litigaticns Poing in a drametic 2y to the
difificulties iavolved. Inreﬁkr.jﬁing \Llss2, 22 ¢n.D. 456
Orr Zwing's Trs v Orr <wing (12847711 2, £90. (1385) 13 =,

(R.25 1.

DEZ 20292 T3L




Lord _zas has remarzed: "An interdict is thus of the nuturs of

Al @xvroordinary reaedy, not s ne given except 1or wrgent
r2as0n3, and even then not as a metter of right, but only in

a sound judicial discration. If granted at
21l it wmust be in terms so plain that he who runs may read"l.
2. e have come to no fir., conclusion whether injunctions

and int

[{s]

rdicts should come within a scheme fqr the reciproecal
eniorcement of judgments within the United iingdom. we 4o -
think, however, that if they are to do so the registering
court must be conceded a discretion whether or not to register
the judgment and a discretion to vary its teras so that a
Gecree Zay be framed in accordance with the practice of the

registering court. e should, however, welcome views on thase
) (2 ]

vointg.
(e} Heciprocal enforcement of arbitral awards
23. Heither the 1368 Act nor The 1882 Act nakes explicit

provision for the reciprocal enforcement within the nitad
flnjdow of arbitral awards. Under the rules of Seots law, an
award made under a foreign (including ail Bnglish) submission
way be enforced by an action for a decree—conformz. Similarly
under the rules of English law, alforeigna:bitration awérd
way ve enforced by an action in England3.

¢4. Although detailed statutory provisions are made for the
recognition end enfercement in <ngland end in Scotland of

. . . - o - . " . . “:‘
ds issued In countries outside the United Hingdom”,

H

aroitral ouva

there appears to be no sxpress provicion for. the reciprocal

374) 2 k. 228 at page 232.
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2Ochterlony v_Grant {1754} i.or. 4470; Joinson v Crawlford (1776)
o g T . . - - s y = ) ; s
2o, srplbracion (Sppeadix Yort 1) pase 37 lrons and Gelville,
ihe Lav of Arbitration in Seotland (#3inburgh 1903) rege 417.

2 - . - . . .
“Dicey 2nd L.orris, The Uenflict of Laws, 8th edition, pp. 10i3-
E ol A -

4 J_)Z-

4Aruitration act 1¢50, sections 4(2), 34 and Part II of the
act; Administralbion of Justice Act 1920, Part I1; Foreign
Judgzments (Reciprocal “nforcecent) Act 1933; Administration of
Jusiice Act 1956, section 51{a),. :
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enforcemns awards issuved within the United

Zinzdom. That the zbseace 0f such provision has not creztzd
difficulties or called for‘comment is to be explained, it is
thought, as follews:— |
(1). 4 Scottish submission will usually contain = conssui
to raegistration in the Dooks of Council and Sesszicn a=nd,
under section 3 of the 1868 Act, the certificate of an
extracted decreet of registration in the Eooks_of Counecil

~and Session may be registered in terms of the Act.

(2) In ingland an award on an arbitration agreement zay,
with leave of the High Court, '"be enforéed in the sane
manner as a juigﬁent or order to‘the saane effect, and
where leave is so given, judgment may be entered in tsras

of the award."— Such a Judgrient may be registered in
Scotland and enforced there as a Jjudgment "entered up" in
the Courts of Queen's Bench.
25, 1In practice; then, the reciprocal enforcement of arbiirsl
awards presents a smaller problem than might at first sizht
appear. It is suggestéd, however, that explicit statutory
provision should be made for the reciprocal enforcement of
arbitral awards throughoutlthe United Kingdom in cases where the
arbitral award reguires the payment ¢f 2 sum of money and, if.
the scheme for the raciprocal enforcement of judgaents is so
extended, in casas where the arbitral award requires the

serformance of a spacific act.

£) Lypes of Judzzents to wh.ich bhe Acts 2pply

256. The 1864 Act do=s not expressly specify whether it appliss:
(a) to judgments which are of a provisional or interloculory
nsture; or (b) to judgments which are subject to appeal.

1882 Act pernits the registrar of the issuing court to Zrant e

1Arbitration Act 1950, section 26.
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condition ol the enforcsmens of a Toreign decree that it

should be finzl in the senses that it is not liable to
L] 2 0 H - ) | L iy
variation™. It must also be enforceable without further

crders or guthorisation in the territor i @ issuing court
pay o athorization in the territo y of th g co 3

[
5

et
(o)

ne other hand, "a Foreign decree need not be final in the

sense that it cannot be made the subject of appeal to g nigh

Court; but it must be final and unelterable in the Court which

oronounced it; and if ealable the Inglish Court will only
anorce iv, subject to conditions Which will save the-
inverests of those who have the right of apneal ué

23. The Fereign Judgzments (Reciprocal Enforcement) hct 1933

is in consonsnce with the common law since, while it applies
taly to julgments which are final and conclusive as between -

parties and under which asum of money 1is payableS, the Act

g
conclusive notwithstanding that the Judgment is open to appeal
th

¢ lssuing court, or that an appeal is

“nz readsr is referrzd %0 gacition 3 for its terms. These
azpezr t0 be exclusive of any Ssugiestion, such as that made
in Jarwicishire Countyv Cours v Iritish R Railv.ays Board [_19u947
LW.L.x, 1117 that, whare an appeal has been lodjed the tix
for appeal may be said to hove 2xplred notw 1thatund1ng that
she zppgal remains undetermined.
“louvion v Zreeman (1390) 15 &, Cas.lat page 13; Pattisson v
~Ccvicar (1335) 13 R. 550 =t

ol
[

i

_,1

L& L

[SARIRS )
\.J'! ;‘J

—

2
H
H
C
P
™
O
o
(@
4
[
P
(V)
L4

; Blohn v Desser / 1962 7

souvion v Freeman sucra ver Lord Jatson et p- 13; see also
Findlay v Jicwkham 1920 2 S.4.7. 325; Colt Industries Inc v
weriie / 1905 / 3 All 2.R. 35,

’Section 1(2)(a) and (o).
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29. It would ssem inappropriate in orinciple to adopt
narrowsr rules for the enforcament of United Kingdon
Judgments than for the enforcement of foreign judgments
generally. e suggest, therelore, that it should not be sz
condition cof the enforcement of a Judgment emanating from
another pert ol the United Xinzdom that all rights of appeal

from it should haves been exhausted. Je consider that a bette

H

test should be that of enforceability in the territory of the
issuing court. e also suggest that there is a case {or
peranitting the enforcement of interim or interlocutory
judgments. The absence of a power to enforce interim
execution may be prejudicial to the creditor's interests.

Such enforcément would reguire to be subject to the imposition

of conditions safeguarding the interests of the parties. One

of these should be that the judgment is enforceable within the
territory of the issuing Court.

~

) The syster of registration o

——
(4

certificates

by

30. The system of the 1368 aﬁd 1882 Acts does not envisage
the direct enforcement in other parts of the United Xingdom of
the judgments to which the adctis apply. 4 certificate of the
judgment must be obtained from the issuing Court and that
certificate, rather than the judgment itself, is registered in
court books in the territory where it is sought to enforce the
judgment. Thié systea of indirect enforcement of judgments
clearly stems from the recognition of the separate identity of
the various United Kingdom systews of law, of the limils *o
their territorial suthority, and of the variety both of the
terams in which judgments may be couched and of their
enforcement procedures. ‘jould it be practiczble to discard
either or toth of the two sfeps of obtaining a certificate of
the judgment and of registering it in the books of a court of

the territory where recognition is sought?



culd zovear to pressnt gt lsast +wo advantages. In the first
vlace, the reguiremsnt that = certificaie must be obtain froz
“i2 issuing courxt would permit that court to refuse, as in
wroceedings unler the 1832 ict the County Courts in En;l“ﬁi

sr00f by aifidavit that the ja 12Nt has not been satisrizd,
Sr, if partly satisfisd, of the amount reuaining unssatisfied,

O0r tnat it is not being prezatursly enforcedl. The szne

2dvantages, however, could be s=cursd by requiring such proof
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nt to vhich reference is made
below™, 4 sacond advantage associated with the registraition of
a2 certifié;te is tThet it simplifies the task of the registering
court, since it makes for uniiormity in the mode Qf expression
CX Toreign decreses which comsz to its notice._-This simplicity
is achieved, however, at ths gxoense of an additional formsl
svep in The process of enforcensnt and, @spacially in the case
°X money judzments which inevitably take a similar form it is
thought that the advaniage of convenience for the
registexring court justiiies the adaed formality. Unde:,the
procedures of the Bankruptey and Com mpanies Acts and of the
zaintenance Orders Act 1950 it is not a certlilcate of th

2 certified copy of the order vhich is transmitted

To the registering cours. It is thought that this system
scould ve zubended 0 the reciprocal enfercewment of Judgzents
ne paymzent of @ sum of monay or for the delivery of a
welcone comments on this point,

ion is whelher the systea of registration

iy

ol judgments stould be abandoned in favour of a system ©

dirgct esnfourcenent. Je do not Tavour this. IDnforcement

vounty Court Rules 1938 Crisr 42, rules (1) znd (2).

Darzgrash 35.
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Zor their acitions. I: would make for confusion if they tosk
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-0 more than one source. 4 wessenger—at-iras
ficegr in Scotland, ‘moreodover, can nardly be
eXzected o0 be aware of the methods of autrnentication of

Znglish or Irisn Judzments, nor uO give eifect to julgments
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vnods foreign to the

33. It was sugzested above that, if intexdicts and
injunctions ars to be included within the Rechanisms for the
reciprdcal enforcemant of United A1n~dou judgmants, a
Giscretion must be conferrad upon the registering court to
decline %o register the decree or to vary its terms. Direct
enforcement would be inconsi istent with tha Operation of such a
discretionary power. In addition, it iz th ought that the

courts of the country in which it is sought to executs a

ol

gtree must retain 2 rore general power to rafuse to permit
execution of a decres granted by a court which, in the

-

circumstances, lacked Jurisdiction. This ig a matter which is

34. A minor defect in the system of registration may bs

noticed. The teyms of section 3 of the 1832 act seem to
resirict applications for certificates thereunder to the party
710 has 2ctually "racovered the judgment". This would sgen to
=~ 3 3 S e ey T LT O ey l - ") b A -
SXc.ude his succzssors or ssSignees”, an andesirable limitation
#nich does nol zunear in the 18630 Aet. Tra Zoreign Judgments
‘{Reciprocal tnforcement) het 1933 envisages registration
vnereundier by s person ofner than th perscn in whose favogr

-~ "I [P i — 2

«12 0original Judzmant ias lssued”™,

l-‘". L g, -+ iy 1 I . -

vIelinm ovewars, The fow of Liligence, p. £37.
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35. Cnez of the advantages clzimzd for the systen of registering
certificates of judgments rathsr than the judgment itself is

vaat 1t ensples a certificate %o be withbsld if the judgment is
no leonger oserative, for example, beczuse it has been sétisfied.
where the judgnent has been-partially sztisfiied, the applicant
for a certificate may be requirsd, as in proceedings under the
1882 ict he is required by the County Gourt Rule s 1936% to
Gisclose the amount which has no%t been paid. The szne .
advantages might be obtzined, novever, by requiring disclosure
at the tims of registration of the Judgaent. This is the |
system =2dopted in the 1933 Actz, and it is clearly preferable
in view of the interval which m2y elapse under the present

ractice between ithe obtalnln 0% a certificate and its
? =3

' 36. e suggest, therefore, thzt the a»plicant inlregistration
prcceedings'should be required to disclose whether the
judgment hzs been satisfied or sartially satisfied and, in the
latter case, the extent to whicn it hazs baen satisfied. He
should also have a duty to disclose whether the rights“under
the judgment have become vested in anocther person. Where the
applicant is a person other than the person who obtained the
original judgment, the ap 1lcant should be required to disclose
how the righis thereunder have come to be vasted in him. The
reglstering court should heve sower to order that a Judgment

02 registersd, or enforced, in ralaiicn to a part only of the
2 ’ J
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L8, or in relation only to

finen; 1332 ict, section 4.




(i) Abssence of jurisdictional control oy the Tregistering
cours '

37. Undesr the conmmon law rules fer the recognition and

enforeemsnd of foreign Juugmenbs a foreign judgment is not
recognissld uniess it emanates from a court whose Tizht to be
cdncernei with the circumstances of the case is acceptad by
the recoznising court, and rules determining “jurisdiction in
the internaulonal sense™ have been developed. Rules analogous
to these have been incorporated into Fart II of the
Administration of Justice Act 19201 and into the Forsign
Judgments (Heciprocal =znforcement) Aétrl9332. Similar rules
appear in international instruments such as the Hague Draft
Conventicn on the Recognition end Lﬂforcement of Foreign

Judgments in Civil and Commer01al matuer33 These rules in

each case specify positively the circumstances in which the

foreign court is.deemed_to have propsrly exercised its
jurisdiction.

38. Ho such positive gpecification of the recognised srounds
for assumption of jurisdiction is cont ained in either the Act
of 186C or in that of 1882, and under both Acts the scope of
the control of the regis berlng court is limited to the

execuvion of the judgment4. In consequence, it was held in

Wotherspoen v Connolly’ that registration of a judgment

for

nder the 1368 Act may not be ooposed with pleas challenzing

W

ither the Jjurisdiction of the Original court or its Becision

[0

e merits. In that case Lord xinloch remarkedbz "The

=

nt

O

theory ol the statute is, that each of the Courts is alike

[

1

Saction &

4

P L]

2)(ii) and section 4(2) and (3).

Prinued example, in 15 Awmerican Journal of Comparative
Law (195 age 362,

41 63 Act, section 4; 1382 Act, section 6.
S(La?lj 3 L. 510

L o

{2)
ection 4(1)
:or
7) pa
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to pronounce on thls as on the other points of ths

1]
2
3

the judgment, if ex facie regular, is to receive

(\
0
)

Gi

5
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te execution in the three countries alike.!" The

-

egislature may have had in view the fact that thers is, in

cu

¢ Eouse of Lords, a commcn court of appeal whose decreas

ct
ey

are tinding equally in all parts of the United Kingdom. ZThe

rexmedy of a litigent, who objects éither to the assumption of
jﬁrl sdiction or to the decision on the merits, is to appeal to
that comuwon court of app al It follows that, in cases under
the 1368 Act, it is inappropriate to consider whether the
wnglish or lIrish court possessed jurisdiction in the
"international sense", or, indeed, whether it possessed
jurisdiction under its own jurisdictional rules. It is true

that in Wothe rspoon vl L‘menoil_l,‘,r2

Lord President Inglis ;
guardadly remarked that he wass "not pregared to say that it
1s impossible to raise z cusstion of jurisdi ction . . . if it
were manifest that another Court had gone beyond its :
jurisdiction”, but it seems likdly that in such & case thé
courﬁ would merely sist process for a limited period to
enable the complainer to refer back to thé'original courts.
39. The absence of control by the registering court over the
jurisdictional basis of the original decision presents dangers
in the case of default judgments and virtually conipels a
person 0 defend an xction rzised ajainst him in another part
of tre United RKingdon, howsvsr doubtful its jurisdictionszl
basis and despite the existence of proceedings elsewnere. To
some zxtent these danpers zre recognised by the terms of

section I of bthe 1865 dct 2ad section 10 of the 1882 Act

ldother spoon v tonnolly (1871) 9 L. 510, per Lord
fresident laglis at page 514 and Lord “inloch @t pp. 515 and )
516, f
2":' -~ A ;
Sunra a2t pp . 513-4. :
3 . . H

3z2 2150 Gartland v Sueeny 1920 2 5.L.7T. 152. r
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which create exceptions to the general principle. The foruer
~2clzres that "This Aet shall not apouly to any decreet

crenounced in absence in an action pProceeding on an arrssinent
25ed Yo found jurisdiction in Scotland”. This ruls, it Zzy Dbe

cresumed, may be noticed by the registering court zs well =

4]

“he issuing court. Section 10 of the 1832 Act, on the oiher
nand, excludes the‘applicatiOn of the &ct in relation to any
péfsoﬁ domiciled iﬁ another parit of the United isingdom a2t the
time of the comméncemegt_of the action unless "the whole czuse

07 action shall have arisen, or the oblisation te which ihe

b3

Judgment relates ought to have been fulfilled, within thea
district of such lnferlor court, and the summons was servad
upon the deiendant‘peréonally within the said district". This
crovision, however, applies only where it is sought to operate
Cilizence in relation to the defender. A decree for expanses
i3 eniorceable against 2 foreign pursuer although the action
has not been personally served on the &efendarl.

40, These exceptions to the general rule of automatic
recognition of judgments emanating from the courts in obher
surts of the Unlte& Kingdom are designed to deal with
sifuations where an assumption of jurisdiction is thougnt teo
Le arbitrary, or ”exorbitant”, becauge of lack of adequate
links between the forum and the defender or the facts of the
casez. It is arguable, however, that the exceptions ars
inadeguately formulated. They are too Narrow in tldt the
rzguire the reCOghition of English judguents based
jurisdictionally on the mere presence ol the defender wit cilin

N

zngland. OCutside Zngland, this is generally regarded as ar

&3

carr & Sons v iichennan Blair & Co (1885) 1 Sh. Ct. itep. 262
sudson v lnnes & Grieve (1903) 24 3h. Ct. Rep. 190,

dfhese situctions have been identified =2t an in® ermational
level in the Sunplemnnuarj frotocol to the llague Convention
on the dszcognition and Znforcement of 'ore’gn Juﬂf ents in
Civil and Commercizl Liatbers dated 15 Cetober l9uo. Thi
orotocol is discussed by Professor L I de Jinter in
"ixcessive Jurisdiction in Private International Lew!

17 I.¢.0D.4. (1968) »no.. 706-720.
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Serve it parsonally on the defender within the disirict

of the Sheriff Court unless he resides in that district

or freguently visits it. In'England vhe County Court Rulss
have been amended™ 3¢ =25 to pernit service on 2

defendant out of in jurisdietion of a County Cours wher

[{}]

a cause of acticn in tort has arisen within the
jurisdicticn. There méy be a case for a similar
extension of the jurisdiction of the Sheriff Court in
2cotland. Judgments, however, in such actiocns uaula not
be enforceable under the terms of the 1882 Act as it
stands at present,

i1t has beenmgmwssentad to us that some Sheriff Clerks in

Scotland refuse to granf a certificate in terms of ssction 3

0o the 1882 ﬁét unless they are satisfied that there has béen

compliance with the terms of seetion 10. It may be

(=4

nat
their rightlto 4o s0 is implicit in the language of the
section, but it does pres ent a formidable hurdle to the
successful party in the original proceedings. If,‘cn the
other hand, a certificate in respect of a Judgment which does
not comply with the terms of éection 10 is brought to be
egistered in tha court of the judgment debtor, the Temnedy
avallable in that court specified by the proviso to section 10
1s obtainable only in the suverior courts of the two
countries, a rule which would appear to add unnacessarily to
the expense of thes proceedings.
42. There is, iowever, a more fundanental objection. “he
system of control by stating exceptions to the general rule of
recognition only eatsrs for the more blatently exorbitant
Jurisdictional »ules in force at the tive the statute was

passed. In the aturﬂ of things this negative specification.

TCounty Court (szendzment) Rules 1969 S.I. 1961/585 Rule 3.

“_\.._-...A
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-0l unrecognised zrounds of jurisdiction will not nesecessarils
o b

catch new zsrounds which ay be thought to be exorbvitant. I
iz for considerﬁtion, therefore, whether a set of 208itive
rules should not be established Specilying Ximitativel:
cases whers the jurisdictionzl basis of - Judgmeni issusd in

0 De recogniszd in oinsy

(=

one part ol the United idingdonm is

parts of it. The rules of the 1933 Act provide an exanmple.

If no such rules are established, the exlsting rules shounld be

modified to apnly uniformly to "superior" and "inTerior"

courts and should regquire the ezgistering court on the

application of the defender in the registration proceedings to

set aside reogistratioan of the Jjudgment where the defeande

\.A.

5

shows that Jjurisdiction of the original court was bassd and,
in the circumstances, could only have been based upnon -
(1) the mere presence of the derender within ths
Jurisdiction; or
{2) unless the original action was brought to zssert a
propristary, possessory or security right in the
propersy arrested, an arrestment to found jarisdiction.
43. deither the 1863 ict nor the 1482 Act makes it clear
whether the registering court must proceed with registratiion

in the press=ance of proceedings relating to the same m

she courts of its own, or of another, country. It seens right

that the registering court should have a discretion to set
aside regiciration if it is satisfied that an acilion relating
to the coniroversy deterwined by the decree of the original
court is:

(2) pending before = court of the country in which

registration is sought; or

(b) hus resulted in a deeision by a court of that

country; or

{(¢) has resulied in a dzcision by a court of a countrmy

other than the country of origin or the country whsre

D T R —
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conelusive in the counir: whers regisiration is sought.
() Ilzher ssvzcss of control oy recisSerins court
4%,  apzrt from conirol ovear carizin :sstesis of Jurisdicivion,
1. 1s thought that the rezistsring court should be empowersd to

(b) where the original judgment was not in fact directad

agalnst the person against whom it is sought to enforce

P
Q
~ s
o
g
[t
ot
¥

28 rights under the original judgment are not

vested in the person by whom rezisiration was effected3.

45. The 1868 act prescribes thet, unless with the leave of

the rsgistering court, the cariificabte of g Judgment may not

be registersed after twelve months have 2lapsed from the date
of tre judgment’. The 1832 Act ipposes a similar time-limit,
but does nof allow the registering court to waive it.

46. +Je do nov favour the systsm of the 1368 Act in which a

B

time-1limit is coupled with apparantly unlimited

discrevionary pover to waive it. This merely conduces to

L®

uncertainty. A fixed fime-limit, on the obher hand, ol twslve

w05 15 %00 BnorXv. s crediivor, it ass been represented to

| [

Ccf. Cusmminz v Parkaer, W e = 0o 1923 3.5L.7, 455: Yilson v
obertson (1d34; 11 —
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instalments. A year may elapse without payment of the sum dus
in full, If at somsz point the debtor choosss to move o

another jurisdiction, the existence of the time-limit upon

registration of the judgment serves to complicate

n

ch
{4
e
H
Q
(@]
1]
4]
[4]]

oI recovery. It is arguzble, therefore, that the

A o
2TL0C OX

el

the time-limit should be increased or, alternatively, that no
time—limit of anylkind should be imposed in 5udgments
extension legislation. _

47. There is a contrast between the approaches of fnglish 2aw
and of Scots law respectively to proceedings following, and
execution upon, civil Judgnments., The Limitation Act 1939
provides that an action (a terﬁ which is deemed to include
any'proceeaing in a court of law') shall not be brought upon
any judgment aftér the expiration of twelve years from the
date the judgment bacame enforcgablez; In relation to
execution the position differs in the High Court and County
Courts. In the High Court, execution may not issue without
léave upon a civil judgﬁent after six years from the date upon
which it was registeredB. In the Cdunty Courts the relevant
period is after two years from the date of its registration or
from the date of the last payment into court thereundes¥. In
Scotland; on the other hand,fthere appears to be no
prescription of the right to obtain an z2xtract decreeB, or of

the right to enforce it. Apart from the long negat

‘_n

v

45}

of

ok

vrescription, at presen twenty years duraticn, the only
time-bar arises froam the fact that = foreign judgment will not
be enforced once action upon it is no longer compstent by the
. ..

vection 31.

“Section 2(4). COf Leub v Rider 71948 7 2 K.B. 231,

3Rules of the Supre@e Court, O:der 46, rule 2.

4Goun!;y Court Rules 1936, Order 25,-ru;¢ 16(1).

{- ) R ) L 1 - -
°J 4 iiacLaren, Court of Session Practice (Zdinburgh 2915)
page 403, . - ‘
I (=-]
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. . . 1 - . s
law of the country from which it emanates - 1t may be that,
*n this respect, the law of Scotland is in need@ of change but,

z8 far as we are aware, no pressures for such change exist.

" Cy

£8. In the context of Judgments extension within the Unitad
Aingdom those differsnces batween the two systems presen: =

Special problem. A possible view is that the rules relativ

()]

0 time-limits for enforcement are a matter of essential public

concern within the territory where the enforcement takes place -

and that these time-limits should be applied in the case of
zxternal as ﬁell a8 in that of intérnal judgments. In both
czses there is the same need to protect individuals from the
orosecution of stale claims. There should come é time when |
zccounts may be ruled oif and insurance liabilities |

verminated. Another approach, however, takes as its point o

(2

departure the view that the differences in the time-linmits
imposed by different legal systems in the one state cannct be
z matter of vital public policy and that to impose the tima-
limits of the debtor's forum would facilitate evasion on the
part of debtors to whom their Cred;tors had allowed time to
pay on the basis of the rules of their own system. On this.
view no time-limit of aﬁy kind should be imposed in Judgments
zxtension legislation, the sole relevant-factor — at least in
the case of United Xingdom decrees — being their enforceabiiity
in the territory of_ﬁhe issuing court.

49. As at present advised, we think that a limit should be

vlaced on the time during which zn external judgment may be

3]

enforced. WMo time~limit is imposed by the saintenance Order

.2t 1950; but this Act deals with obligations of a continuin

a2 =
nevure and, in regard to arrears, contains a power of
reaission”. 4 limit, however, is placed by the Foreign

*5e3hi and London Bank v Looh (1895) 22 R. 849.

2Section’lé(E).



Judgments (Reciprocal Enforcement) Act 19331 upon the
enforcement of foreign judgments, and, while there is less
justification Zor i%s imposition in the case of Unitsd Kingdom
judgaents, thare ars advantages in securing general
correspondence between the two systems. We favour g period of
five years in line with the broposals we make in llemorandum

Ifo 92 for a general shdrt negative prescription.

(1) ZEffect 0f rezistration

50. The 1863 Act declares that g certificate registered in
terms of the ict "shall from the date of such regisfration.be
of the same force and effect, and all'proceedings shall and
may be had and taken on such certificazte, as if the judgment
of which it is a certificate had been s Jjudgment originally

obtained or entered up on the date of such registration as

aforesaid in the court in which it is S50 registered"s. Despite

this language, there was a disposition on the part of the
Inglish courts, reinforced by the limitation of the control of
the registering court in secfion 4 to "execution under this
act", to 1imi% the effect of registration to permitting legal
execution in the narrowest sense. On this viéﬁ it was q§1d
that neither a judzment summons? nor a bankruptey notice5 could
be issued on the basis of a registered certificate. 4

movement away from this restrictive interpretation of the Act

began in Thomoson v Gille, where the appointment of a receiver

1Section 2(1).

dfrescription and Limitation of Actions.
3Section 1. Se2also sections 2 ana 3.

“2e Jatson /72893 7 1 G.B. 21.

—r—r—— & ety

2In re aBengantoy Notice /1898 / 1 Q.B. 333, Cf In re a
Judgment Debior /1935 / 1 Ch 601 at page 603,

/719037 1 x.2. 760..

DE 20292 TBL
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-23sion dscree regisvered unier the Act. licre recently ther
gfl2¢t 0f these earlier decisions was reversed in relation to
—ngland by s2ction 40 of the sdministration of Justice

4ot 1956, and in relation tc lorthern Ireland by Part II of

Schedule 1 to the 1955 4et. Ho siziler amending legislation
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ms clear that in Scots law

it se
eraad judgasnt oust ne2 trestaed in every respect as
though it were a Jjudgment of the registering court.

51. In conirast, howsver, the 1882 ict merely states that
whare a certificate has bessn registered under it process of
exscution may issue thereon in Mlike manner zs if the

Judgment to be executed had been obiained in fhe Court in
which such certificate shall bes s0 registered as aforeaald"l

n= 1882 Act, therefoﬁe, by its expréss terns, seens to
authorise only "process of execution” of the certificate of
judgment. Thers would seem to e no justification for this
diZfference batween the two iots. e prefer the aéproach of the
1853 sct and recommend that = registered certificate (or

judgment) should have the same effsct as = judgment of the

earlier in this paper.  Section 5 of the 1882 Act authorises
gxgcutlon to issue only against "any zoods or chattels of the
pzrson azainst ﬁhcm such judgment shall heve been obtained,
which are yitnin ine jurisdicticn of . . ._fohe registering;7
tion To zoods and chabtbtels within the

srisdiction of Lhe renisiaring Couri nuuses séerious

inconvenience, but inconvenience is also caused by the

ion upon “goods snd chattsls"., This wowuld
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Trecluls, 25 Jove wilson has poinsaed out, tThe uss of
=Tt $ or zrrastment of dahta— Bt Eosrmnnd A 1a
ITVasIiA2nY O arrestment oI gebisT, ZUT Lt would a2lso
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2zon land $0 secure the enforceszrni of descrees ezanaving fronm
- >y ...3 Lo m g I L) : ) —ir 5
ciner counsriest. Tasse difficul=siss, it is chought, could

szme 2ziiecy 2s a judzment of the registering courst.

3. 3Sesction 3 of the 1868 ict =28 TFinem requirss the English

©0 stay esxscution uson a rezistersd decreston production
oI & certificate from ths Jourt of Session that o note of

suspension of the decreethas been nassed by that Court or a
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ere is no corresponding
srovision allowing the Court of Ssssion to stay execution upon

ertificates. In practice the Court of

this zifect should be coafzrred on the Court of Session.
{n} Cbsslsie institutions =znd practices

54. An objection to the 12353 let consizts in the Irequency of
its reierencss 10 0bscolete institutions and practices. The
. raferences 30 ths courts in Dublin ara obsolete, and have led

6

istzken decisionsg”,
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- . et e - .. - s N -,
Zove wilson, Sheriff Court Fractice 4ih edition, page 354;
zrahenm Stewart, Loz Law of Dili anna page 433,

2 X - b otean

SGransn 3tewart lniden.

aininistraltion ol Justice act 15545, section 35 (which now
zzpilss o the Zigh Couri only); stunty Jourts ifet 1959,
szction 141.

“ror o comsideration of this 2302c: of saction 3 sce Yezke v
Zzle (unrsporizsdi) "The Soofsman® 22 Lareh LBYL, cited by
Srahea stewart, Ihe Law of Dili cance nace 435,

1 (1871) 9 &. 510; <ilson v

J——




55. The raferences to the courts at westminster have also
caused difficultiss™. The terms of the ict do not incluode
gh these would b= coversd, it is presumed,
£

Dy the Suprems Tourt o Judicature Consclidation dct 1525,

[

tion 224(1). The Scottish practitionszr, aowever, would not

discover thls merely by consulting the Irdsx o the Statutes
in Force.

scheme of the Ccmpanies and Bankruptcy ~ots

56. Sections 121 and 122 6f the Bankrupicy Act 1914 and
section 276 of the Companies Act 1948 contemplate that courts
in different parts of the United Kingdom should be auxiliary
to one another in matters of bankrupteg and liquidation and
should in these aomalns enforce orders smans ating from other
parts of the United Kingdom., In the cass of orders made in
the course of - winding up a company, section 276 of the 1948 Act
oressly enviszges the registration of the order in the courts
of the country waere it is sought to enforce it, and Court of
ssion que 1V, 216, elaborates the registration procedure for
the enforcement of an English order in Scotland. On
registration the judgment is enforceable as if it hag bzen =a
de ree originally nronounced by the Court of Sessionz. The
current Rules of Court of Session make no Specific provision
for the enforcemsnt of orders under sec%ion 121 of the 1914 4ct,
though it would zppear that such provision existed with
reference to prior legislation3. This is a matter ebout waich
we shall consult our ‘“orking Party on Baskruptey and
Liguidation. 1In the meantime, we should welcome comments on
the operation of the rules relating to thes reciprocal

o -

enrorcement of criers in bankruptcy and liguidation.

lEnglish's Coasting and Shipping Co v British ® ina nce Co Ltad
{1235) 14 P. 222,

2 cen . .
uompanles Act 1548 section 276; Rules of Court of Session IV,
2164, :

3

See Codifyinz Act of Sederuﬁ* 1813, Z.iv.1.
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Laintenance (rdsrs ifct 1950

57. The recisroc

)

1 enforcement of maintenance orders is o
subject which calis for a sgparate study, but there is =
feature of %ha existing rules in Scotland which cccasiocns
Gifficulty. - Under the Liainienance Orders ict 1950, those
orders to which the Act applies made by a superior court in
sngland and zles, Scotland or Northern Ireland can only be
registered and enferced in a superior court of one of thoss
countries. Orders made by an inferior court may be'registered
and enforced only in another inferiof courtl. Thers is a risk
in some cases that once a decree has been réegistered in the
inferior couxrt of the defender's residence, the defender may
move out of The jurisdiction of the registering court so tha
the creditor hes to begin all over again. Certain

provisions2

of the kaintenance Orders Act 1958 facilitate the
enforcement In England and Jales of those orders té which
Part I of the iAct applies by enabling such orders made by the
High Court ox a couanty court o be registered in a magistrates!
court and those made by a megistrates® court to be registered
~in the High Court. Such orders while registered may be.
enforced in like manner as an order made by thé court of
registration.

58. The orders to whicn the 1958 Act appli=as are_”maintenance

orders" as defined by section 21 of that Act, which include

a2

ci-

orxders regiscered in a court in sngland under Part II of
1950 Aet. For this purpose the 1958 Act does not =xtend to
Scotland or llsrihern Ireland.

59. The feazurs cof the haintenapce Orders Act 195G 0 whnich
we refer above is also characteristic of the distinction drawn
in the Judgments EIxtension Acts themselves between reciprocity

Segetion 17(3).

-

nd 2.

1

Sections 1

[
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intericr courts, 2zch arransement being Kept soparate. It is
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enforcement of honey judgmenvs 1rn snglend would eliminate the

varticular problem in thai country . It would however remain
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a problsz in Scotland in the absence of compar~ahle legislation

L

fu

there =nd suiteble provision for the snforcemsnt of Scottish
judgmenis under the propossd new enforcement system in

Fnglend would be reguired.
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would provide a comprehensive means of enforcing English
judgments of this kind. 3Ba%, again, appropriate provision
would be reguirsd for the reciprocal enidrcement between
Lnglend and Scoiland of such judgmenis. Ve invite views as to

what form this provision should take.

L - N . , - .
gep?ruﬁgf uhengggzlttee on the znlorceuwent of Judgment Debis
Cand. 3509 (195397, especially the summuries of conclusion
L, 4 h : o frr by o O ] : PR . b : -
contuinsd in paragraphs 3;—4% inclusive and in paragraph 169¢
and tiz terms ol paragrannh 1311,




(1) The distinciion made in Sxisting legisiztion betweaxn
supsrior courss and inferior courts should bde discarded
and uniforz lszgisiation in aodern language should be
introduced applicadle %o all zourks possessing civil
jurisdiction in 3S¢otlang, snzland and Vzles, and dortasrn
ireland (paragrapas 11-14, 53, 57-59)

senerally

wihether the procedur

zetions of

e

ot

It is tentatively

ection 17(3) of the iainitenance Orders

e same sense {paragraph

he performznce of

rees ad factum praestandum

e invite views as to

ures should zpply to orders made in

accounting and to in

terdicts and injunciions

end, if so, subjset to what conditions (paragraphs 20-22.
(4) txplicit provisicn should ve mede for the reciprocal
enforcenent of arbiiral awards requiring payment of a sﬁs
¢f money Or ths paxiormance of a specific act

(para raphs 23-23),

{5) 4 judguent or award, which is enforceable within the
territory of the issuing court, should be reglstrable even
if it is of an interinm character and even if it may be



avpealed. In ordering iis enforcement, however, the

registering court should have the Power to impose

T

ara

4]

conditions safeguarding the in: ts of the parties
-2

9).

(6) There is a case for abandoning the need to obizin =

{parazraphs 26

certificate of the foreign judgment and for peraitiing a
certified cony of the judgment to be registered in the
books of a court in the territory Where gxecution is
sought (paragraphs 30-32).

(7) Registration should be com?etent at the instance not
only of the judgment creditor but of his assignees and
successors (paragraph 34). here registration is sdught
by a person other than the person who cbtained the
original judgmenﬁ, the applicant should be rsguired to
disclose hov the rights under that Judgment came to be
vested in him (paragraph 36).

(8) It %hould be the duty of a person registering a
judément to advise the registering court wheiher the
Jjudgment has been satisfisd in whole or in part, and, in
the latter case, to what extent. The registéring court
should have powef to order that a judgment be registered,
or enforced, in relation to a part only of the subject-
matter to wiich it applies, or in relation only to |
oustanding expenses (paragraphs 35 and 36).

(¢) The registering court should have poﬂer to refuse
registrution, or to set asidé registration -

(a) where the original court has acted withouw

ot

jurisdiction or upon a bazis of a jurisdiction which
is excrbiftant;
(b) where an wcsion relating to the controversy

determinad by the original court is:

m™mT laTalalala BN Lok d



)

(i) vpending befors a court of the country in
wnich registration is sought; or
(11) has resulted in a decision by 2 court of
that country; or

(iii) has resulted in = decision by a court

jot

n
another country which falls to be recognised as
conclusive in the country where registration is
_sought; '

(¢} in the following circumstances —

(i) where thea original judgment, though
partially satisfied, was registered for the

whole amount payable under it;

(ii} where the original judgment was not in fact

directed against the person against whom it is
sought to eniorce it; and _ |
(1ii) where the rizhts under the original

Judgrent are not vestad in the person by whom

registration was effected (paracraphs 42-44).
(10) 4 tize-limit prohibiting registration of g
certificate or 3udgmént after the lapée of 12rponths is of
00 snort duration and the existence of g wailver is
undesirable (paregraphs 45 and 46). We provisionally
conclude that a time-limit of five years should be
imposed, but invite views on this proposal (paragrophs
47-49).
(11) There should be no limitztions upon the methods of
execution open to the holder of a registerad judgment and,
in this respect, 2 registered Juigment should take effect
in every respect as if it were a judgment of the
reglstering court (parsgraphs 51 and 52).
(12) The system should continue Lo be non—exclusive in

character, but common law actions for enfoxrcemant should




(13) The procedurss oI the Jud sments Zxtension Acts zre

payrent under a julzment of sums of monay by instalments

and views are invited as to what alternative procedures

{14) It would be desirable to secure tha esxtension of the
foregoing or of a sizilar schems for the reciprocal
enforcement of judgments to the Republic of Ireland, the

fald)

Channel Islands, and the Isle of iian (paragraph 10).
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English and Jorihern Irish Judgnents registered in the

Sheriff Court, Glasgow, under section 4 of the Inferior

Courts Judgmenis Zxitension ict 1882,

1964 1955 1966 1967

11 & 4 10

Certificates appiied for in the Sheriff Court, Glasgow,
under section 3 of the 1832 Act,
1664 1885 1966 1967
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