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SCOTTISH LAW COMMISSION

Memorandum No. 32

Comments

on

White Paper
- "Our Changing Democracy:

Devolution to Scotland and Wales"

INTRODUCTION

1. This Memorandum is submittsd in response to requests made to us by

the Lord Advocate and the Scottish Courts Administration for comments on the
White Paper '"Our Changing Democracy: Devolution to Scotland and Wales."1 We
appreciate that many of the intentions and pfoposals expressed in the White
Paper are substantially politicél in character and theréfore a matter for
Govermment. Moreover it is assumed from that White Paper and other statements
of Governmeéent policy that there is a settled intention to introduce constitutioﬁal
changes in the form of legislative devolution for Scotland, and the Commission
has not therefore attempted to express opinions upon the choice of this
particular constitutional solution in preference to others or upon possible
alternatives which might have been open. This necessarily places limitations
on our approach to a number of difficult problems, since our éomments mst
proceed on certain assumptions the soundness of which might otherwise be open
to critical examination. We are conscious, hbwever, of the Commission's duty
as an independent institution with defined statufory functions to consider and
examine critically the proposals in the White Paper so far as they relate to
areas of legal policy and administration which are of particular concerﬁ to
the Commission or so far as those proposals affect either directly or

indirectly its future position or functions.

2 On 27 May 1975 the Commission submitted to the Lord Advocate a

Memorandum entitled "Devolution, Scots Law and the Role of the Commission™ in

Tomd. 6348, 1975.



which views were expressed on certain matters relating to devolution to Scotland
which seemed of particular importance to the Commission. In preparing that

- Memorandum, as we there explained, we did not have the advantage of information
or advice (apart from the contents of the earlier White Paper of September 1974
entitled "Democracy and Devolution: Proposals for Scotland and Wales”1 and public
announcements by Ministers) regarding the specific intentions of Government in
relation to devolution or the assistance of consultation, whether with Government
or with other concerned bodies. With few qualifications, however, we see no
reason to depart from the conclusions contained in that Memorandum which,
accordingly, is annexed as an Appendix, and which will for convenience be refer-
red to as "our previous Memorandum'. We should add that we have recently been
able to carry out some limited consultation on matters covered by our previous
Memorandum and we wish to express our thanks to those who assisted us with

comments.

3. In some instances, the views which the Commission would wish to express

are already covered in whole or in part by our previous Memorandum and for brevity
we will from time to time refer to the appropriate passages therein. Certain

of the proposals contained in the White Paper were unforeseen by the Commission

at the time our previous Memorandum was being prepared and, in the case of these
matters and other matters which were not dealt with in detail, we will develop

our views more elaborately. In general, however, we will concentrate on gquestions
of principle since much of the detail cannot be made the subject of helpful comment
until the contents of the pending legislation are known. When the specific
provisions to be contained in the forthcoﬁing legislation are known; the Commis-

sion may therefore wish to submit comments on matters of detail.

Tomd 5732, 1074



SCHEME. OF MEMORANDUM

b, - We pfopose in this Memorandum to deal first with what the White Paper
"Our Changing Democracy: Devolution to Scotland and Wales" (described herein
as 'the White Paper") refers to as "Constitutional Arrangements'. We will
consider, in particular, the principles of éllocation of legislative authority,
possible ways of ensuring that those principles are observed, the need for a
formalised machinery for comsultation, and the need for a reconsideration of
the proposals in relation to European Community and international matters. We
then proéeed to discuss certain aspects of "The Devolved Subjécts". We
naturally concentrate upon the legal topics discussed in paragraphs 16, 19, 51-
66, 144-151, 160 and 284 of the White Paper and in Appendix D thereto. 1In
particﬁlar, we discuss the relationship between those areas of Scots private
law which are proposed to be devolved and those which may not be devolved.

We also discuss Scots criminal law, the important topic of law enforcement,

and responsibility for the courts. The final paragraphs of this Memorandum
are concerned specifically with our role as a Scottish Law Commission. We
annex to the Memoraﬁdum a brief note on certain aspects of the proposed legal
qualifications for membership of the Assembly which are considered in paragraph
37 and Appendix A of the White Paper.

PRINCIPLES OF ALLOCATION OF LEGISLATIVE AUTHORITY

5. We first comment upon the central question of the principles relating
to the allocation of legislative authority. The White Paper,in paragraph 116,
states that:

"The Act will devolve certain subjects: anything not shown as
devolved will remain the direct responsibility of the
Government and Parliament as at present.'!

On the other hand paragraph 160 refers to certain matters, responsibility for
which must remain with the Government, even where they affect fields otherwise
devolved. These matters are said to include 'common standards" and.such
subjects as "trade unions, industrial relations and the rights of employees;
consuner credit; export credit; competition policy; fair trading; insurance;

patents; trade marks, designs and copyright; weights and measures; and shipping

1see also para. 51.



and civil aviation". The White Paper pgncs on to say that:

"Responsibility for these matters, even where they affect fields
otherwige devolved, must in general remain with the Government,
though as explained in paragraph 145 above, the relationship
between the Government's responsibility and the responsibilities
to be devolved in the field of SBcots private law needs further
study."” '

We find it difficult to supnose that it was not also intended that legislative
authority for these matters should be retained as well as governmental authority.
If this is so, and the reservation of these matters remains the intention of
Government, the scheme at present envisaged is in substance a scheme which
specifies both the transferred and retained powers, residual competence remaining
at Westminster. This inference appears to be borne out by the form and the terms
in which a number of the other proposals in the White Paper are sxpressed, and
possibly receives further confirmation from the statement in Parliament on 25

May ‘19'7‘6,’I which included the following passage:

""We have not completed our detailed comsideration of United Kingdom
reserve powers other than Parliament's inherent power to legislate.
We shall, however, make a major change in this field. Any general
reserve powers, whatever their precise form and mechanisms, will be
limited to situations where their use is necessary to prevent
unacceptable repercussions on matters for which the United Kingdom
Government will remain responsible. We have never envisaged using
such powers simply because we might politically dislike what was
being done, and the change we are making puts this beyond doubt.™"

6. Much depends upon the precise way in which the devolved and retained
subjects are specified, but it is clear that any system which envisapes the
specification of both will enhance the difficulty of ascertaining the precise
scope of the devolved powers. It must be emphasised, in the first place, that
few legal systems have a systematic organisation of their subject matters. The
modern clasgifications of the English legal system were gradually introduced by
legal writers as a matter of expository convenience, but their precise scope is
debated and they lack legislative or judicial authority. Thanks to its insti-
tutional writers, including Stair, Erskine and Bell, the classifications of Scots
law are possibly more systematic than those of English law, but there is still

mach room for controversy and, equally important, the Scottish classifications-

1 . .
Parliamentary Debates (H.C.) 25 May 1976, Vol. 912, ¢ols. 270-273,



differ widely from those of English law. It follows that there will be room
for considerable uncertainty as to scope, and differences of opinion depending
on whether the matter is viewed from an English or from a Scottish standpoint.
In the second place, the risk of unclarity would be particularly serious if
the Dévolution Act were to attempt to define the scope of the devolved and
retained powers by adopting simultaneously classifications from different
logical series, such as the ordinary classifications of a legal system for

the devolved powers and classifications based on the preseht legislative or
administrative responsibilities of Departments for the retained powers. If,
for example, the subject matters of private law were generally devolved but
there were specific reservations in such matters as'"industrial relations',
"consumer credit)"competition policy, ''fair trading'hnd.éo on, there would be
areas of wide uncertainty because, sincc those subjects are in whole or in
part relatively new, their boundaries have not as yet been mapped out and,
even where mapped, are subject to adjustment. We have ourselves attempted

an analysis of exisling ministerial responsibilities in legal matters,
categorised by Ministers and Departments, basing ocurselves on information
available to the Commission, and we assume that similar analyses will havo
been prepared by those who have greater resources for such research and access
to fuller and more detailed information, some of which may net have been made
public. Such an analysis of the presently existing situation illustrates at
many points the great uncertainty which would inevitably result from such an
approach and also demonstrates the very substantial extent to which the
retained powers and the exceptions from devolved subjects proposed in the
White Paper are based on the existing spheres of responsibility and influence

of powerful and easily identified Departments in Whitehall.

7 The uncertainty associated with the specification of both devolved _
and retained subjects would lead to ambiguity and to wide areas of overlapping
authority and consequent disadvantages of a political and legal—character.1
Government will be aware of the former. The point was stressed by Lord
Crowther-Hunf in "The Times' of 7 May 1976:

"First, and most important, it is vital to reduce the potential
for regular explosive conflict between a future Scottish
administration and the United Kingdom Government. This means

1See Memorandum, para. 15.



that the areas of legislative and executive power to be'dovolved
to the Scottish Assembly must be defined as clearly as possible.™

But the specific legal disadvantages of a system which allows of areas of ambiguity
and of overlapping legislative authority are also serious. Those concerned with
promoting legislation for the reform ahd development of Scots law ought to know
to which legislature a particular enactment should be presented. If, moreover,
important areas of legislative competence in legal matters were reserved to the
United Kingdom legislature, there would be a risk that many Bills, dealing
primarily with distinctive branches of Scots law, would require to be submitted
to Westminster because of the limited legislative competence of the Assembly

and the unlimited competence of Parliament. In paragraph 18 of our previous
Memorandum, we illustrate this point in relation to the Prescription and
Limitation (Scotland) Act 1973, an Act based on proposals by this Commission.

If lepislation of this kind had to be presented to Parliament, the very purposc

of devolution would appear to be defeated.

8. Cverlapping legislative authority also leads to problems of a different
kind: there would be a serious risk of the enactment in a single area of the
law of mutually inconsistent policies. At present the Scottish people are
frequently required to tolerate Westminster legislation inconsistent with the
general policies and principles of Scots common law. Under a scheme of legis-
lative devolutioﬁ allowing overlap, they would presumably require to tolerate
also Westminster legislation inconsistent with the enacted policies of the
Scottish Assembly. This would occasion a serious loss of functional efficiency
in the system. As we explained and illustrated in our previous Memorandum:

"the private law of a country is not an assemblage of largely
independent acts or rules, but a single and integrated piece _
of machinery whose component parts must fit in with one ancther
and serve the needs of the machine as a whole."!

There would be confusion if incompatible legislative policies were adopted in

partially overlapping spheres.

9. In our view, therefore, any system which directly or indirectly envisaged
the specification both of devolved and of retained powers would require to be

drafted with an almost unattainable precision. We have considersd whether this

1Memorandum, para. 17.



objection could be met by specifying the devolved and retained powers by
reference to existing legislation. In relation to the specification of

the devolved powers we considered in our previous Memorandum whether it

would be practicable to give effect to the policy announced by Mr Short

“on 3 February 1975 that the.Scottish Assembly:

Mghould have a legislative role and legislative power
within fields within which separate Scottish legislation
already exists."]

We came to a negative conclusion because the question whether measures relating
to Scotland appear in a United Kingdom Act or a Scotland-only Act has depended
less on discernible principles than on accidental constraints deriving from

the nature of governmental legislative programmes, the power and influence of
particular Departments, and the availability of Parliamentary time. Moreover,
from a practical standpoint the specification of devolved powers by reference
to existing legislation would involve scheduling virtually the whole statute
bock in its application to Scotland. Even this would leave important lacunae
in relation to the wide spectrum of subjects which are still the predominant
concern of the Scots common law, whose amendment would seem an appropriate

function for the Aasembly.

10. We consider, therefore, consistently with the conclusion reached in

our previous Memorandum,2 that it would be unsatisfactory to define the scope
of devolution by specifying both reserved and devolved subjects. While wc have
reached this conclusion on general grounds of principle and practicability, we

are strongly reinforced in our views as a result of the decisions announced in

3

the recent Government statement in Parliament,” and particularly the decision

with regard to the examination of vires of Assembly Bills. That decision was
stated in the following terms:

"Pirstly, while our consideration of the detailed arrangements
for examination of the vires of Scottish Assembly primary legis-
lation is not complete, we have decided that if there is doubt
at the pre-assent stage about the vires of an Assembly Bill,
the issue will be resolved on a reference to a judicial body,
most probably the Judicial Committee of the Privy Council. It
follows that the Government will not have the power to reject
Assembly Bills on vires grounds."

1Memorandum, para. 10.
2Memorandum, paras. 9-21.
3Parliamentary Debates (H.C.) 25 May 1976, Vol. 912, col, 272,



We would emphasise that, according to this decision, the feference is to be %o

a "judicial body'. It is a necessary corollary of this decision that it should

. be practicable for the judicial body to whom the issue is referred to ascertain
the precisc scope of the devolved powers. In other words, to use well-understood
legal terminoclogy, it is of the essence that the issue so referred should be
justiciable. We therefore conclude that an attempt to specify both the reserved
and the devolved powers is most unlikely to achieve the main objectives which

Government have in mind,

M. In relation to the choice between the specification of the devolved powers
and the specification of the reserved powers, we see no reason to depart from our
previous arguments in favour of the latter approach. In the light, however, of
the approach in the White Paper and of subsequent reactions to that Paper, we
wigh to stress the following points:
(1) - If it is the intention of Government, within the framework of
' the political and economic unity of the United Kingdom, to
allow the Scottish Assembly in appearance as well as in fact
""the maximum local freedom and initiative", it would seem
best to specify the relatively smaller number of areas in
which, for over-riding political or economic reasons, the
- United Kingdom Parliament cannot devolve its legislative

responsibilities.

(2) From a practical point of view, the list of devolved powers
would necessarily be extremely lengthy, as Appendiﬁ D of
the White Paper illustrates. Even so, the list envisaged
frequently raises problems of definition so that, as we
argued in paragraph 15 of our previous Memorandum, scope
is left for political and, in view of the recent Government

sta_tement,1 legal debate on vires.

(3 Equally important, it does not seem practicable (as, indeed,

it does not appear to have seemed practicable to the draftsmen

1Parliamentary Debates (H.C.) 25 May 1976, Vol. 912, cols., 270-273.



of the White-Paperq) to specify the devolved subjects
without at the same time specifying exceptions to them

or qualifications of their Séope. It follows that any
purported system of specification of devolved powers turns
out in practice to Be a system of specification both of
devolved and reserved powers and, therefore, a system open

to the objections stated in paragraphs 6 to 10 above.

12. Having considered with care the views and arguments presented in the
White Paper, we see no reason to depart from our previous opinions and in
particular, looking at the matter from the standpoint of the Commission, we
would repeat with emphasis the conclusion reached in paragraph 21 of our
previous Memorandum that

"there would be great advantages in providing for the specification
of the powers to be retained by the United Kingdom Parliament,
and, subject to the reservation of ultimate sovereignty to
Parliament, conferring upon the Assembly residual legislative
competence."

15, We wish to add that a system of specification of reserved or retained
powers by reference to existing legislation would have less serious implications
than a similar specification of both the devolved and the reserved nowers,
especially if the scope of the latter were not extensive. It is still the case,
however, that United Kingdom legislation is not in the form of codes strictly
limited to particular subject matters and without overlap on other domains: its
content often depends on the accidents of legislative history. While specifi-
cation by reference to legislation might possibly facilitate the definition of
scope of the reserved subjects for the purpose of control of vires, it would
fix this scope in an arbitrary way without reference to principle. This

solution, therefore, does not commend itselfl to us.

14, We stress once more our conclusion that the solution %o which least
objection may be taken is one which, subject to the specification of certain

regserved powers, confers upon the Assembly residual legislative competence.

1See, e.g., paras. 19, 116, 133, 143, 145, 147, 148, 160 and 254, and Appendix D
10 i and ii of the White Paper



ﬁut, even within the context of such a solution, and & fortiori within the
context of approaches which specify both the devolved subjects and rescrved
matters within those subjects, we consider that it is important to secure

that the Scottish Assembly should be able to legislate on matters waich may
prima facie fall within the reserved or undevolved fields. If no provision

to gthis end were made, bills on matters which might reasonably be thougnt to
be primarily of Scottish concern would have-to be presénted to the United
Kingdom Parliament. This would not only have political disadvantages but
disadvantages of a practical character. The practical disadvantages may »e
illustrated in relation to the legislatiqn which would be reouired to permit
the creation in Scotland of an oil refinery, with new aécess roaus, adjacent
harbour facilities, @nd housing for workers, and to develop the harbour
independently as g new fishing port. This would appear in essence to be
largely a Scottish matter. Under the proposals in the Waite Paper the
provision and upkeep of accommodation would be a matter for the Scottish
administration, as is physical planﬁing and the environment, and roads and
local transport planning. Development and industry, however, are in the main
undevolved, as are 'the main agricﬁltural and fisheries functions" (though the
"improvement of Ffisheries harbours'" is devolved) and matters relating to wmatural
resources including oil. It woﬁld seem to be an unnecessary handicap and
obstacle to future development if, after consultation with the Government, the
Scdttish administration could not promote legislation dealing with the scheme
as a whole. From the standpoint of the Com&ission,.it would mean that much
legislation, including not only Programme Bills, but also consoiidation and
statute law revision measures, would frequently be outside the legislative

competence of the Assembly.

15. It is not easy to envigage a practical solution to this problem in the
context of the intentions of Government as stated in the White Paper and
announced to Parliament. We think it right nevertheless to mention two
approaches which might possibly give effect to what we take to be the underlying
intentions of ‘Government rather than the precise terms of its announced
intentions. . : .

16. If the Government choég to adopt a solution in which there were reserved,

10



cxpressly aﬁdvabsolutely, only certain matters fundamental to the retention

of Parliamentary sovereignty, such as the Crown, the defence of the realm,
treason, treaties with foreign states, and nationality, the result sought

in the White Paper could be achieved by qucifying the devolved powers with

no other formal reservations and by providing that, within certain other
fields,the Assembly should be expected to follow the general policies embodied
- in United Kingdom legislation. There might be differing views as between the
the Scottish administration and the Govermment as to whether a proposed
Assembly Bill is in consonancc with those policies but an appropriate system
of consultation machinery would go far to resolve such difficntties. If for
any reason, and exceptionally, such machiﬁory were not to prove effective

the remedy would be for Parliament to legislate on the matter. This approach
would avoid the fragmentation of the devolved areas and would cnable the
Assembly to achieve coherence in its legislative programme. Under this scheme
we envisage the operation of a system of judicial review, but only in relation

to the fundamental reserved matters.

e We concede that this approach is inconsistent with the scheme of the
White Paper which contemplates not only general reservations flowing from the
fact that certain subjects are not devolved but broad exceptions and reser-
vations even within the subject areas specifically develved. If, contrary to
our advice, the Government adhere to this pattern of allocation of legislative
responsibility, the problems faced by the Assembly in achieving a coherent
legislative programme would be extremely serious. Controls on vires of a
strictly judicial character, whether in relation to Assembly Bills before
their cnactment or in relation to Assembly legisiation after enmactment, would
be likely to diminish rather than to extend the powers of the Assenbly.
Indecd, as the devolved powers and the reservations therefrom are specified
in the White Paper, judicial control of vires would scarcely be practicable.
We have noted, too, the objections raised to the White Paper proposals under
which the Secretary of State would be enabled to decline to send for issent
Bills which are ultra vires and to send back to the Assembly and uwltimately
pray Parliament to reject Assembly Bills on policy grounds. In view of these
objections we had considwréd whether there might be a case for evolving some

other system of pre-Assent vetting which would not be cither of a wtolly legal

11



or of a wholly political character. The body concerned with vetting - posslbly
a mixed Committee of Parliament and of'the Assembly - would have a discretion
but not a duty to remit.back to the Assembly legislation which it considered
to be outwith the intended scope of the devolved powers. The Asscmbly could
thereafter, if so advised; resubmit the Bill to Pérliament and the Bill, if
not rejected by Parliament,'would then be submitted for Royal Assent. If the
Committee,.however, concluded that it was appropriate to do so, it could allow
an Assembly matter to go forward for Assent even if it contained provisions
which were not 'reasonably incidental to a main purpose falling within a
devolved field". Putting the matter in different terms, the task of this body
woﬁld be to determine whether, in its opinion, the provisions or some of the
provisions of an Assembly Bill relate prima facie to matters reserved to
rarliament and if so whether, by reason of the nature, extent or importance of
these provisions, the Bill ought to be considered by Farliament. Since the
review body would have a discretion to allow an Assembly Bill to go forward
for Assent even if, strictly speaking, the Assembly had exceeded its powers,
there would be no place for a system of post-enactment judicial review. A4n
Assembly Bill which received the Royal Assent would have the character of an
Act of Parliament. This would.have.the important advantage of certainty in
that it would give an Assembly measure the same authority as an Act of the

United Kingdom Parliament from the moment it would receive the Royal Assent.

AMBIT OF SCOTITISI ASSEMBLY STATUTES AND THEIR REVIEW

18. Some of the questions which we canvassed in our previous Memorandum relating
to the status of Scottish Assembly statutes have been superseded by events. We '
argued that

"within its own sphere of competence the Scottish Assembly must
in principle be regarded as exercising legislative paowers of
an autonomous and not of a delegated character. Its enactments
will have the effect of repealing or amending iinited Kingdom
statutes within the devolved sphere, and it follows that those
statutes must for interpretation purposes be given the status
of statutes rather than the status of delegated legislation.!

All this is accepted by the White Paper which declares that the Scottish Assembly

1Memorandum, para. 45.
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should

"effectively assume,1in the devolved fields, the task of making
laws for Scotland."

However, since a retained field is envisaged, the Whitc Paper suggested
various controls to ensure that Assembly Bills and enactments come within

the scope of the devolved powers. It is now clear from the statement made in
Parliament on 25 May 19762 that the proposals on this subject in the White
Péper have been departed from, and we have therefore thought it unnecessary in '
this Memorandum to advancg or develop criticism of those proposals, which have
already been severely criticised by other bodies and persons and which, as we

understand the position, no longer raise live issues.

19. ' The question whether in principle controls of the kinds suggested in
the White Paper should be established depends on whether it is thought that
the scheme for the scope of the devolved powers embodied in the Devolution Act
should be regarded as being relatively fixed or simply a set of guide-~lines
for the Scottish Assembly and the Scottish cxecutive, which might be departed
from by the Assembly subject to veto in one form or another. This guestion
is essentially of a political character and, as we have already pointed out,
the political decision has now been made in favour of the first alternative.
We would, however, again emphasise that, without suitable controls, the risk
of political.confrontation between Assembly and Parliament would be greatly
increased. The further question whether Assembly Bills or Acts formally come
within the scope of the devolved powers is, however, essentially a legal
question. This has in effect been recognised in the recent decision of
Government that, if there is doubt at the pre-Assent stage about the vires
of an Assembly Bill, the issue will be resolved by a judicial body. 4s we
have pointed out3 that decision involves as a corollary that it should be
possible to interpret with reasonable precision the scope of the powers
devqlved to the Assembly. Indeed, as a practical matter, any effective and
satisfactory judicial controls over vires whether at the pre-Assent or posti-
enactment stage will in our view depend on the clarity of specification and

definition of the reserved or the devolved powers or both. If the scope of

Tpara. 62. .
2Parliaméntary Debates (H.C.) 25 May 1976, Vol. 912, cols. 271-272,

3Para. 10 above.
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the devolved powefs could not be interpreted with sufficient precision, the body
or bodies concerned with vires would be faced with mixed political and legal
questions rather than with questions simply of a legal character and, in
consequence, those bodies would become exposed to political criticism. It

is this very danger which, as we understand the positibn, the decision recently
announced by Government is designed to prevent, and it would indeed be highly
dangerous if a judicial body entrusted with this particular constitutional
function should be charged with the decision of such questions on other than
legal grounds. In our opinion this consideration applies just as much to the
Judicial Committee of the Privy Council as to any other judicial body or court
which might be selected to fulfil this function. In this connection we assume
that, if the Judicial Committee of the Privy Council were to be selected as the
judicial body to consider and advise on vires of an Assembly Bill! at the pre-
Assent stage, references would be made to it on legal and not on policy gquestions.
Section 4 of the Judicial Committee Act 1833 is somewhat widely drawn, but we
would think it extremely unwise to invite the Judicial Committee, in such a
context, to take into account political or policy considerations. If our viecws
on these matters are well-founded, as we believe them to be, it is of central
importance to select the best method of ensuring legal clarity on the scope of
devolution, and this, as we have indicated, can in our opinion be best achieved,
and probably only achieved, by specifying the powers to be retained. by the
United Kingdom Government and, subject to the reservation of ultimate sovereignty
to Parliament, conferring upon the Assembly residual legislative competence. We
therefore in principle maintain the position which we adopted in our previous

HMemorandumn.

20. We note that the White Paper proposes controls for the internal scrutiny
of vires when a Bill is before the Assembly similar to those which we envisaged

in paragraph 46 of our previous Memorandum. If there are to be pre-enactment
controls, other than internal controls within the Assembly itself, they should,

as has now been accepted, be operated_by an independent judicial body. We state
this proposition hypothetically because we are not yet satisfied that, provided
there is a system of subsequent judicial review, further pre-enactment vetting
would be really necessary or, for the reasons given in-paragraph 47 of our
previous Memorandum, really desirable. It is extremely difficult, as we explained,

to answer questions of legal vires in the abstract rather than in the context of

14



concrete cases. However, in view of the decision that there should be
pre-enactment review of vires by an independent judicial body, careful
consideration requires to be given to the question of entitlement to

appear and to submit argument. We have not yet formed views on these
matters, nor upon the appropriate constitution of the Judicial Committee

of the Privy Council if the Judicial Committee were to be selected as the
Judicial body with the duty of carrying out the pre-Assent constitutional
function. There would, however, in that event appear to be a strong case
for providing that, when the Judicial Committee is considering the vires of
an Assembly Bill, it should contain a reasoﬁably adequate Scottish component
including at least two persons holding high judicial office within Scotland.
The addition of a member who had had expericnce of conéidering questions of
vires under the Canadian Constitution might be an advantage because of the
special positioﬁ of the legal system of Quebec which is different in character
from the legal systems of the "common law" provinces. Some amendment of
existing legislation relating to the Judicial Committee of the Privy Council,
and in particular of the Judicial Committee Act 1833, would seem to be
required. We would add, under refereﬁce to paragraph 45 of our previoﬁs
Memorandum, that pre-Assent vetting by reference of cases of doubtful vires
of an Assembly Bill to a judicial,body such as the Judicial Commitiee of the
Privy Council is different in character from subsequent judicial review of
the vires of Assembly Acts or of particular provisions therein in a concrete

case when the rights of a particular citizen may be at stake.

21. The White Paper leaves open the difficult question of the desirability
of subsequent judicial review of vires of an Assembly statute. There are
developed in paragraphs €2 and 63 of the White Paper the arguments for and
against judicial review in terms similar to those developed in paragraphs '3
54 of our previous Memorandum. We see no reason to depart from our previous
conclusions but we would agéin stress that the condition of any satisfactory
legal ddntrol of vires, including judicial review, is reasonable svrccision in
defining the scope of the devolved powers. If this can be attained, judicial
review would be practicable and would have the enormous advantage of reducing

the risk of conflict between the Scottish Assembly and Farliament.



22. We have again considered what might be the appropriate procedure for
judicial review of the tjpe we have in mind. We remain of opinion that the
better course is to enable questions of yires to be brought rapidly before a
higher pourt; in the case of Scotland the Inner House of the Court of Session,
rather than to allow such questions to be decided by inferior courts, perhaps
with the result of uncértainty should no appeals be taken. We imagine that it
would not be difficult to evolve procedures which would be appropriate if such
questions of vires arose in an English court, but we feel that this is not a

matter for us, having regard to our statutory functions.

23.  In the context of vires we think it appropriate at least to note that

the Scottish courts have over the past two centuries on a number of occcasions
expressed the view that Parliament at Westminster is 1imited‘to some extent in
its powers by the termé of the Union Agreement of 1707 - which created a new
Parliament for a new state. Its origins do not of course depend upon an Act of
Parliament but.on‘a cdnstitutional agreement. There are some things - such ag
the abolition of Scottish private law or the supreme Courts of Scotland - which
Parliament cannot lawfully do.’I Whether disregard of the fundamental law in

an extreme case could be justiciable (which is a different question from limit-
ation on the powers of Parliament) has never been conclusively decided, but dicta
in modern case52 have not rejected the possibility and in the Outer House the
fundamental terms have been accepted as justiciable.3 The judges in Scotland
have shown no inclination whatsoever to substitute their own opinions for that

of Westminster legislators in political questions. However, two new factors at
least may be relevant for judicial scrutiny of Westminster legislation after
devolution. First, the Assembly could provide a means for assessing whether
legislation on private right was for evident utility of the subjects in Scotland.q

Second, a Scottish law officer might conceivably challenge Westminster legislation,

1Mltchell Constitutional Law p. 69 et sege., p. 92 et seq.; The Scottish Debats
ed. MacCormick p. 37 et seq.; T.B.Smith Studies Critical and Comparative p. 12
et seq.; Short Commentary on the Law of Scotland p. 52 et seq. authorities there
cited.

)
E.g. MacCormick v Lord Advocate 1953 S.C. 396; Gibson v Lord Advocate 1975 S.L.T.
134

Laughland v Wansborough Paper Co. Ltd. 1921, 1 S.L.T. 341,
Artlcles of Union, Art. XVIII
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and he would we think be regarded as having title to sue. These are the
considerations and requirements which have proved fatal in most previous
cases of challenge by private citizens. We mention these matters without
expressing any opinion of our own since the references in the White Paper
to Parliamentary sovereignty make no express mention of the legal limits on

the legislative powers of Parliament at Westminster.

CONSULTATION MACHINERY

24, In paragraph 25 of the White Paper the Government state that they

"see no reason to fear that the longstanding spirit of
partnership within the United Kingdom will be lost;
indeed, they believe that it will be enhanced. They
look forward to working out effective two-way consul-
tation arrangements with the devolved administrations
as soon as npossible and to operating them constructively
over the years."

The Commisgsion feels that the partnership analogy is false and indeed that the
whole statement is unrealistic. In matters affecting Scots law, the Commission'
experience has been that the need for consultation is often overlooked, and

that such consultation as has taken place has been frequently inadequate and
generally too late. We suspect, too, from the form and content of much
legislation, that consultation even with Government departments in Scotland

has rarely been adequate. There are exceptions to this rule - we may instance
the division of the Lord Chancellor's Office concerned with Community Law -

but by and large this has been our experience. Failures to carry out effective
consultation have nc doutbt led to the embodiment in such legislation as the
Guardianship of Infants Acts, and even the recent Children's Act,1 of provisions
which at best are unhappy from a Scottish standpcoint and at worst may be
unsatisfactory from any standpoint. Similar faults can from time to time be
observed in legislation in a variety of other fields; of which some Revenue

and Consumer legislation may be given as examples.z2 It would be inavprovriate

to enter into detail in the present Memorandum, but it might be instructive,
since the example is very recent, for those concerned with legislative pro-

vosals for devolution of Scots private law to examine the handling in the

1Childron Act 1975.

.

“Sec the consideration of certain asmects of these nrobions in the Benors of .
enton Committer (MThe Preparation of Legislation', Cmnd. 6053?$ﬁ5)éh,XII vara
12.7 to 12.10, »no. 71270 and Note by the Duke of itholl, 3ir John ibson and
Lord 3tewart, at ». 150,

5]
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inited Kingdom of the Projet de Directive concernant l'ﬁarmonlbatxon du Droit

Applicable au Cautionnement, whlch on 6 May 19?6 was circulated for comment

to Scottish legal and other 1nterests under the title "Draft Dircctive on
the ilarmonisation of the Law relating to Suretyship" and in a translation
which employs Engllsh 1egal terms of art although, -as it happens, the French

text approximates much more closely to legal terminology 1n use in Scotland.

25. These problems are thought to arise, in part at least, from the
departmentalrapproach to legislation in the United Kingdom even in the

private law sphere. Specific subjects are the jealous presefve of particular
departments which seek to give effect to what they regard as desirable policiés
in their own areas of concern without necessarily taking adequately into account
the repercussions of those nolicies upon other branches'of the law. In some
extreme cases the impression has been gained that those responsible for the
initial preparation of United Kingdom or Great Britain legislation have little
regard for the law of Scotland or at best consider it a nuisance. The problem,
it is conceded, affects English law as well as Scots law but is less serious in
relation to that system since those policies will normally have been eléborated
against its background énd with advice predominantly if not exclusively from '
English lawyers. The repercussions of the legislative propesals giving effect

to these policies are normally considered by other departments in the light of
their own interests and in many cases also by the Lord Chancellor's Office
against the general background of English law., At the crucial stages of policy
formation, no corresponding aftention is paid to Scots law. Policies are normally
at an advanced stage before the Lord Advocate's Department and the legal adviszers
to the Secretary of State are consulted. In conseguence either of this fact or
of their limited resources Scottish departments have not always been able to
intervene timeously or effectively to insist upon necessary changes to legislation
developed initially against a purely English backgroﬁnd} The frequent result is
well-intended legislation which, in Scotland at least, merely serves to create a

luxuriant ¢rop of new probiems.
26. The Whlte Paper does not appear to envisage that’ the Devolution Act should

establish any formalised machinery for consultation. In,the context of the

European Community and international aspects of devolution the White Paper declares
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‘that

"No formal machinery is needed for consultation; it will
be better to develop pragmatic arrangements between members
and officials of the Scottish administration and the
Government."’

This view is bofne out neither by past experience in Scotland nor by
experience'in other countries. Evidence presented to the Kilbrandon
Commission refers to.the problems which are currently faced in Scotland
through the inadequacy of the present informai arrangements for consultation
in legal matters. As the Law Society of Scotland remarked

"The important time for consultation is at the formative
stages /sc. of legislation/. It is believed that such
consultation is common in most paris of the world
(conspicuously the USA) and that Great Britain has
fallen behind in this matter."?

We entirély agreec with this conclusion. 1t is a fact of the political scene
in such federal systems as those of Australia, Canada and the United States
that, although thé.constitutions themselves did not provide for formalised
systeﬁs of inter-governmental consultation, it rapidly proved necessary to
establish such systemz. There has been a similar experience in West Cermany.
‘In the legal field an example of a developed system of-consultétion.is the
Committee of Attorney-Generals in the Commqnwealfh of Australia. In federal
sySﬁems, the formal division of powers and the absence of provisions for
"over-ride' entail that 't;ofh the federal government and the state governments
have a mutual interest in consultations on legislative_mattérs'and are likely
to consult with one another even in the absence of any S?ecific duty. In a
devolutionary system, while the subordinate executive has an interest in
conSultation to aveid the risk of veto, the intercst of central adminiétration
in consultation is of a much less_compelling character. .The two Law Com-
missions face an analogous situwation in their own relationship to the
Departﬁehts of vaernment énd are acutely aware of the problem. It is
thought, therefore, that the Devolution Bill should include a provision
requiring‘the United Kingdom Government to consult the Scottish administration,
at least when proposing to take any action which would have repercussions on

 devolved subjects and preferably when any action affecting the law of Scotland,

?Pafa. 89

2 s i . : : 7
Commission on Constitution, Cmnd, 5460, Written Evidemce Vol. 5, p. 14,
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including in particular its private and criminal law, is under consideration.

27. Such a duty would not be entirely novel even in a Great Britain contoxt.
Similar-proble@s have arisen in regard to the Channel Islands and the Isle of
Man and, while it is accepted that Parliament has the power to legislate for
those Islands, there has been a practice not to so legislate without their
consent. As the Kilbrandon Report put it:

"There has been strict adherence to the practice over a very
long period, and it is in this sense that it can be said

that a constitutional convention has been established whereby
Parliament does not legislate for the Islands without their
consent on domestic matters."!

Scotland ought not to be placed in a less favourable situation.

28. Obligations to consult as a pre-condition of decision~making are a
common feature of modern legislation. In more than twenty cases, for example,
the EEC Treaty requires consultation with the Assembly as ‘a pre-condition of

the making of regulations, directives and decisions by the Council of Ministers.
A duty to consult, moreover, is an increasingly frequent feature of United
Kingdom legislation. The effect of such a requirement varies with the terms of
the legislation and the circumstances. Generally, the body required to consult
is not bound by. the views it receives on consﬁltation, but it must place

the authority consulted ih a position to tender advice, and must take the
advice into account in reaching its decision.2 In the context of planning
applications the Privy Council has said

"The requirement of consultation is never to be treated
perfunctorily or as a mere formality. The local authority
must know what is proposed: they must be given a reasonably
ample and sufficient opportunity to express their views or
to point to problems or difficulties: they must be free to
say what they think."? S

In some cases the failure to consult may entail the nullity of the decision

or instrument. This would be true of an EEC Regulation promulgated without

1 Commission on the Constitution Cmnd. 5460, Vol, 1 para. 1469.

"
“See, for example, Easter Ross Land Use Committee and Others v The Secretary
of State for Scotland 1970 SLT 317; Port Iouis Corporation v The Attorney-
General of Mauritius /79657 AC 1111; Rollo v Ministers of Town and Country
Planning /1945/ 1 A1l ER 13; Fletcher v Minister of Town and Country Planning

239;27 3 All ER 946.
)

The Port louis Corporation Case, supra, at p. 1124.
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such consultation as the Treaty requires.

29. We conélude that there is a need to embody in the Devolution Act
reciprocal duties of consultation between the United Kingdom Government

and the Scottish executive in matters both of legislation and of administ-
ration where legislative or administrative action proposed by one body is
likelj to be of concern to the other. We would hope that a Scottish Department
of Legal Affairs on the lines suggested in our previous Memorandum1 would have
an important part to play in such reciprocal consultation. The need for an
appropriate machinery is particularly important, as we shall explain, in

the context of European Community énd internaticnal matters: but it is also
important in other areas, such as those of Scots private law and even of
Scots criminal law, because of what the White Paper describes as the complex
interaction '"between those subjects and certain reserved matters". Such
consultation would also be of great advantage in situations where it was
desired to have enacted by Parliament or to incorporate in Assembly legis-
lation cross-border provisions or ancillary provisions outside the scope of
the devolved powers, which might in appropriate circumstances be made the
subject of enabling legislation passed by Parliament in response to a request.
While it would not be feasible to envisage sanctions for a failure to consult,
the requirement might be so drafted aé to have the effect of a constitutional

convention, meking it difficult for either side to ignore its existence.

EUROPEAN COMMUNITY AND INTERNATIONAL RELATIONS ‘
30. The White Paper proposes that responsibility for international
relations, including those arising out of the United Kingdom's membership of
the Buropean Communities, must remain with the Govermment .

"No other course would be compatible with political unity."2
In a sense this is axiomatic since, in a devolutionary constitution, only
the State as a whole is a State for the purpéses of internmational law. This
approach, moreover, has ample precedents both in federal constitutions and
in devolutionary constitutions, such as the Government of Ireland Act 1920C.

But, because the Government represents the United Kingdom abroad, it does

1Memorandum, paras. 34-39,
ZPara. 87.
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not necessarily follow that every aspect of legislation in international
matters must be the concern of Parliament alone nor every aspect of adminis-
tration in relation to international matters the concern of the Government

alone.

3. International matters are today of the highest importance given
both the propensity of the Furopean Communities to enlarge their universe
and the ever-increasing number of law-making Conventions outwith the scope
of the Buropean Communities. The White Paper rebognises this .

"Nevertheless, both in the European Community and in other
contexts international business touches increasingly on
matters which will be devolved."]

If the Scottish Assembly's legislative powers are to be restricted in all
matters involving the international obligations of the United Kingdom,
these powers clearly will be subject to increasing rather than to diminishing

constraints.

32 The approach of the White Paper is to say that:

"The Government must remain responsible for all international -
relations, including thoge concerned with our membership of
the Buropean Community.'-

It goes on to say that there remained the question of how to ensure the
obgervation of relevant international obligations, and concluded that there
were two aspects to this problem:

"firstly ensuring that existing obligations are not breached,
and secondly arranging that any positive action needed to
fulfil new obligations is taken."

The White Paper's solution to this problem is to derogate from the general scheme
proposed for the devolution of legislative powers by providing, in relation to

the first aspect, that the Government's reserve powers for dealing with devolved

1Para. 88.
2Para. 87.
3Para. 90.



' . 1 .
matters may be exercised without the approval of Parliament and, in
relation to the second, that the Government should keep:

"formal responsibility for all matters relating to
international obligations, even when these matters
arise in fields otherwise devolved."?

In neither case is a formalised machinery for consultation envisaged.

33. These passages are open to two major objections. The first objection
is that it consists of a whole series of disparate problems rolled-up into
one.. No distinction is made between the different facets of international
relations. Different considerations clearly apply, on the one hand, %o
international relations of a macro-political and macro-economic character
where the role of central government is of crucial importance and, on the
other hand, to international relations of a different character. In the
former sphere, the relevant subject-matters are not within the scope of the
subjects which it is proposed to devolve to the Scottish Assembly, so that
in relation to them the dérogations propdsed to the general scheme of legis-
lative devolution seem quite unnecessary. In other spheres, the matter is
more complicated, and we come to the second major objection to the scheme

proposed.

3l This objection rests on the belief that the fact that the Government
must remain responsible for the conduct of the United Kingdom's international
relations does not necessarily entail that the legislation necessary to give
effect to international agreements must be, in the first instance at least,

a United Kingdom responsibility. Such a provision would make nonsense of

the Government's own scheme for devolution of legislative authority. It
means, in effect, that any decisions which the Scottish Assembly may take in
such matters as the control of nursing homes, children's hearings, the treat-
ment of.the elderly, curricula in schools, standards of housing, protection
of ancient monuments, local bus services, the lawrof succession etc, etc are
liable to be over-ruled, without even any formal requirement of consultation,

by a decision on the part of the United Kingdom Govermment to ratify an

anra. 91.
2Para. 92.
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international Convention or, in appropriate cases, to vote in the Council
of Ministers of the Buropean Communities for the approval of a regulation
or directive of the Council. Having regard to the growing importance and
volume of international law-making instruments_referred to above, the pro-

posals in the White Paper negate the very concept of devolution.

35. This general analysis may be carried further in relation to the

detailed scheme proposed in the White Paper.

36. In relation to existing international obligaﬁions, the White Paper
envisages that their breach by the Assembly énd Scottish executive will
normally be avoided by informal consultations between the Government and the
Scottish executive but that if, exceptionally, the Scottish Assembly sends
forward a Bill or the executive takes some action contrary to the lnited
Kingdom's international dbligations, the Government will be able to use
their reserve powers to veto legislation on grounds of policy. It is
stated, however, that

"since international obligation is essentially a matter of
fact and law (often involved and technical) rather than of
general political judgment, the use of reserve nowers in
these cases will not require the approval of Parliament.”

This is no answer to the contention that the exercise of reserve powers to
over-ride Assembly legislation should always be a matter in the last resort
for Parliament rather than for the Government. It is not relevant to argue
that the existence of international obligations réises difficult mixed
questions of fact and law. The hypothesis is that the Assembly, by reason

of "the close consultation which the governmenﬁ intend with the Scottish
executive' will be aware that the proposed legislation is in breach of a
treaty obligation. The question, therefore, is merely whether or not legis-
lation deliberately ecnacted by the Scottish Assembly in breach of a treaty
obligation should be rejected by the Government or Parliament. Constitutionai

propriety suggests that it should be a matter for Parliament, advised asz it

1Para. 91,
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will be by the Government, itself advised by its Law Officers.

37.  In relation to the assumption of future international obligations the
White Paper, in the first place, rejects the view that any formal statutory
machinery is required for consultation, and then declares that, since the
Government is answerable for fulfilling new European Community or other
international obligations, the Government itself must

"keep formal responsibility for all matters relating to
‘international obligations, even when these matters arise

in fields which are otherwise devolved; but for there to

be power for the Government at their discretion to delegate
to the Scottish administration, by Order, the job of taking
any necessary action, whether legislative or executive, to
implement the obligation."

38, The White Paper fails to take into account the fact that outside the
Buropean Communities the assumption of new international obligations is

always a matter of free choice and that even in Community matters, it is often
a matter of free choice. To the Commission it seems wholly inappropriate that
obligations which may profoundly alter the structure of Scots law should be
assumed by the United Kingdom Government without necessary consultation with
the relevant Scottish authorities and even, perhaps, without their knowledge.
It also seems inapvropriate that, unless after the fullest consultation,
Parliament should enact legislation in devolved areas which may be inconsistent
with both the policies of the Scottish Assembly and the principles of the law
of Scotland. For example, Scots law at present does not recognise - except in
special cases, such as floating charges - the existence of securities over
moveables which remain in their owner's possession. If the United Kingdom
Government were to accept in its present terms the Draft Directive on the
Recognition of Securities over Moveables without Dispossession, it would be over-
throwing an ancient principle of the private law of Scotland. That should

not be done without the most careful consideration of its implications for

the future of Scots law. There is a similar need to take account of the
repercussions of international obligations on Scots law in matters outside the

umbrella of the Buropean Communities. In the past there have been examples of

1Par'a. Q2.
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Conventions negotiated by the United Kingdom which it has not proved possible
to ratify because their provisions, though in keeping with the law of England

and Wales, are inconsistent with that of Scotland.

33.  These problems, or potential problems, in our view, would not arise
with the same force if there were appropriate formal requirements for consul-
tation in international matters affecting Scotland. But, as we have already
mentioned, the White Paper in this context has rejected the need for a
formal machinery for consultation and has concluded that it would be better
to develop pragmatic arrangements between the Scottish administration and
the Government. Without desirihg to introduce unnecessary obstacles to

the attainment of international agreement, we beg to differ and consider
that, especially in European Community matters where the regulations of

the Council of Ministers may take effect directly as law in Scotland, an
organised and formal machinery for consultation will be of the highest

importance.

4o. The White Paper, in the context of new international obligations,
envisages, as we have said, that the Government should keep formal responsibility
for all matters relating to international'obligations even when these

matters arise in fields otherwise devolved; but that the Government should
have power to take legislative or executive action to implement any such
obligation.1 It is thought that this approach is an unnecessarily cautious
one. If there have been adequate anterior consultations the risik is small

of obligations being assumed by the United Kingdom which the Scottish Assembly
or Scottish executive are not prepared to implement. It would be preferable,
both from a political and from a practical standpoint, to allow these matters
to be governed by the normally appropriate legislative or executive organ.

We need not insist on the political desirability of allowing the ordinary
scheme of devolution to operate in relation to international matters, but

it seems desirable to explain the practical reasons which have led us to

this conclusion.

'Para. 92.



. 41, The experience of the Commission, when concerned with the legislation
necessary to implement international law-making conventions, is that it is
often desirable to go further than is strictly required by the terms of the
Convention and, quite possibly, to incorporate in the legislation designed
to give effect to the Convéntion reforms of the internal law of Scotland.
This may be exemplified by the Recognition of Divorces and Legal Separations
Act 1971 which goes far beyond the strict requirements of the Hague Convention
of 1968 on the recognition of foreign divorces and legal separations, the
ratification of which it was designed to permit. A similar need to ga wider
than the strict terms of the Convention is likely %to be felt in the context
of the legislétion required to implement the draft Hague Convention of 1972
concerning the International Administration of the Estates of Deceased
Persons, which the Commission has been asked to examine. The implementation
of Conventions with important effects on a branch of private law should be a
matter for the legislative body with primary responsibility for that branch
of law, both on principle and because otherwise the practitioner is liable
to be confused by rules of law emenating from different formal sources. It
is suggested, therefore, that in relation to international obligations in
respect of devolved matters, the Devolution Bill should apply the system
otherwisé generally envisaged. This would not prejudice the power of the
United Kingdom to legislate where obstacles appeared to the enactment of
legislation necessary to give effect to the United Kingdom's international

obligation.

ba, We have carefully considered whether the general conclusions we have
reached are valid in the context of European Community rights and obligations.
In relation to existing rights and obligations, we note that these are already
part of the fabric of Scots law and, in terms of section 2 of the BEuropean
Communities Act 1972, are to be given legal effect in Scotland. Problems
would arise only if the Assembly sought by legislating in deveolved subjects

to &lter Community rights and obligations. It is significant, however, that
the subjects which it is proposed to devolve are not in general subjects

falling within the ambit of Community responsibilities. The main areas of
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Community action concern coal mining and steel manufacture under the EGSC
Treaty, atomic energy under the Buratom Treaty, and a variety of subjects
under the EEC Treaty. The activities of the Community under the EEC Treaty
are conveniently specified in Article 3 and include: _
| (a) the elimination, as between Member States, of customs duties
~and of quantitative restrictions on the import and export

of goods, and of all other measures having equivalent effect;

(b)" the establishment of a common customs tariff and of a

common commercial policy towards third countries;

(¢) the abolition, as between Member States, of obstacles

to freedom of movement for persons, services and capital;

(a) the adoption of a common policy in the sphere of agriculture;
(e) the adoption of a common policy in the sphere of transport;
(£) - the institution of a system ensuring that competition in

the Common Market is not distorted;

(g) the application of procedures by which the economic policies
of Member States can be coordinated and disequilibria in

their balances of payments remedied;

(h) the approximation of the laws of Member States to the
extent required for the prdper functioning of the Common
Market.
It will be evident, and it is perhaps significant, that few of those subjects
are proposed to be devolved. The subject area most clearly affected is transport,
but it is to be borne in mind that under the EEC Treaty the Community is

basically concerned with inter-State transport activities.

43, The Commission fully recognise that the range of Community responsi-
bilities is in fact more extensive than the terms of the Treaties at first
sight suggest and that the Communities have a vocation for expanding the range

of their activities. Directives on wmatters affecting the private law of
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Scotland are, for example, becoming increasingly common. It would be wrong,
however, to stress unduly the overlap between the subject fields which it is
proposed to devolve in the White Paper and the subject fields which are the
concern of the Communities. The fact, for example, that in terms of its duty
to promote the ”right of establishment" in Article 52 of the EEC Tréaty, the
Commissioh is concerning itself with the mutual recognition of diplomas and
other evidence of qualification seems no reason either for declining to devolve
adult education, or for applying to Assembly measures which affect Community
obligations a special system of Governmental veto. Similarly it is difficult
to see any reason why the Assembly should be denied the function of giﬁing
effect to EEC Conventions and Directives so far as affecting devolved areas

-of 8cots law.

By, In relation to proposals for new Community legislation in devolved
areas, a developed system of consultation seems desirable. The Kilbrandon
Commission in paragraph 408 of that Report refer to the fact that:

"Any restrictions imposed by Community law on the internal
government of member countries will be such as are accepted
by those countries after consultation in the ordinary way
with the particular interests (for instance, commercial and
professional interests) affected by them ... If there were
a system of devolved government the process, more formal
and possibly taking longer, would be egsentially the same;
in some way or another the interest of the area would have
to be satisfied."

We suggest, therefore, that a formal duty to consult preparatory to voting on
such proposals should be placed upon the United Kingdom Govermment. If,
however, such a duty were recognised and fulfilled in practice, there would
seem to be no reason for reserving the "formal responsibility" for these
matters to the Government. It should be for the Scottish administration,
subject to the ultimate control of Parliament, to take such formal steps as
" may be required to give effect to agreed Community policies. It would be a
strénge spectacle to see the United Kiﬁgdom Government in substance legis-
lating in an area for which an Assembly of elected representatives had in

theory full responsibility.
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DEVOLVED SUBJECTS

L5, We now consider the approach of the White Paper to the '"Devolved
Subjects', in particular to those discussed in paragraphs 145-151 under

the heading "Law and the Legal System" and in Appendix D 10. Here the
White Paper considers the extent of devolution in Scots private 1aw, the
criminal law, the enforcement of the criminal law through the police and
prosecution system, and the court system and its administration. In this
context we note that where legislative authority is devolved, responsibility
for the activities of Government in that field will Be transferred to the
Scottish .admini-straﬁ:ion.‘1 We trust that this statement is merely one of
general intent and that it is not proposed to confine the devolved subjects
rigidly to those areas in which it is thought that the Scottish executive
may conveniently assume administrative responsibility or, conversely, that
administrative responsibility will be conferred on the Scottish executive
only where legislative authority is vested in the Scottish Assembly. To
apply the principle rigidly in this way would seem undesirable, a point

which we illustrate later in the context of law enforcement.

46, Before considering specific subject areas we feel compelled to
express disquiet about the pattern and general effect of certain of these
proposals. Some of the reasons for this anxiety have already been stated;
others will be developed in what follows. It is noted that in addition to
the ultimate powers of Parliament to legislate in all areas (subject to
the qualifications suggested in paragraph 23 of this Memorandum) and to
the proposed scope of retained or reserved areas, the scope of devolution
would under the White Paper proposals be qualified in a number of other
respects, including numerous and often important exceptions from the areas
proposed to be devolved and qualifications such as those proposed in
paragraph 160 of the White Paper. On the face of it, for example, the White
Paper appears to propose a wide devolution of legislative responsibility
for the private and criminal law of Scotland; but we fear that the qualifications

and exceptions which accompany almost every proposal are so extensive and

1Para. 114,



imporfant that their effect might be at best merely to formalise and
‘perpetuate by constitutional legislation the present unsatisfactory

position and at worst to intenéify the fragmentation on a bureaucratic

and departmental basis of responsibility_for the law of Scotland, including
its private and even its criminal law. We note, for example, that in
paragraph 16 of the White Paper it is stated that the Scottish Assembly
Myill be responsible for most aspects of the distinctive private and
criminal law of Scotland." As a Commission we strongly Support this
approach. But we infer from statemeﬁts made later in the White Paper that
the proposal which we have quoted may have to be read subject to very wide,
very important and, in some respects, extremely vague qualifications and
exceptions. Some important subjects, for example Bankruptcy, are not |
expressly mentioned, and we would make a reference to what is said on the
subject of the Scots law of Bankruptecy in our previous Memorandum.1 The
same tendency to take away with one hand what is given by the other can be
discerned in many other parts of the White Paper containing proposals as to
the future legislative responsibility for.the law and the legal system of
Scotland. We refer, for example, to the very large and important areas
excepted from the proposed devolution of private law, which could presumably
on one interpretation reserve to Parliament and to non-Scottish departments
in Whitehall responsibility for the major parts of the commercial and
mercantile law of Scotland. We apprehend that phraseclogy such as 'consumer
protection' and "the maintenance of a common framework of trade" may be
eminently open to interpretation. Similarly the use in the White Paper of
expressions of wide connotation such as "the national framework of law and
order', '"the maintenance of law and order" and "responsibility for law
enforcement" may suggest that in the realm of criminal Justice the subjects
proposed to be devolved could in the event turn out to be a great deal less
extensive than at firat sight appears. Having regard to the emphasis at the
time of the Union of 1707 on the-preservatioq of the law (eapecially in matters
concerning private right) and the legal system of Scotland, a programme of
devolution which withheld from a Scottish Assembly responsibility for a
substantial propdrtion of such matters would seem rather strange. While we
recognise that in a devolved constitution there are certain matters which may

1See particularly.paras. 24 and 25.
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be regarded as being of such impdrtance to the State that they must be
reserved, we strongiy advise that the necessary decisions on such matters
should be taken on their merits and by reférence to constitutional prece-
dents, and not merely on the basis of departmental responsibilities (some-
times fortuitously acquired) or spheres of influence, either existing or
claimed for the future. If the latter criteria were to be adopted, large
areas of the law of Scotland might in due cburSe become little more than
a serles or conglomeratlon of arbitrary and disconnected rules, incomprehen-
sible to ‘the ordlnary citizen and even the’ ordlnary lawyer and wholly
lacking in the system and the coherence w1th general pPlﬂClpleS which
through the ages have been demanded from thelr laws by most civilised

and educated socletles.,, L

(1)  Scots private law , L
47, We welcome the proposal in paragraph 145 that the Scottish Assembly
and executlve '

"will have wide responsibilities in the range of subjects constituting
Scots private law, such as the law of persons, delict, contract,
property, trusts and succession."

The ambit of pfi?ate law is extensive, and we refer to the description of

its scope in Walker: Principles of Scottish Private-Law,1 where the learned

author defines private law as 'the branch of the munlclpal law of Scotland
comprlslng the principles and rules applied in defining and determining the
rights and duties of ordinary private persons in their relations with one
another, and of the State, and of public and Governmental agendies and persons,
in respects in which they do not enjoy any special position, right, or immunity,
by virtue of aﬁy rule of public law." In addition we wish to emphasise that
the private law of a country cannot be properly developed without the
simultaneous consideration of the associated rules of evidence and procedure
which are often themselves interlocked. We have noted the doubt expressed

in paragraph 150 of the White Paper but we are clearly of gpinion that the

law of both evidence and procedure‘should be devolved subjects. We are of

the same opinion in relation to evidence and procedure in criminal matters.

TWol. I (2nd Ede.) pp. 3-5.
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We note, too, the statement in the White Paper that

"Further study is proceeding to find the best way of reconciling
maximum devolution in the field of private law with these wider
United Kingdom interests."?

The interests referred to appear to be the interests of the United Kingdom
in areas such as company law, industrial relations and consumer protection.
A practical solution to this problem is vital, because one of the principal
reasons for dissatisfaction within the Scottish legal profession and else-
where with present legislative arrangements for Scotland has been the
continued failure both in Westminster and in Whitehall to appreciate the
wide gulf between the underlying principles of the English common law and
those of the common law of Scotland, and to appreciate the need to preserve
the coherence of the Scottish legal system. There has also been a failure
to appreciate that administrative strubtures which may be appropriate to
the legal system of a relatively large country may be inappropriate to that
of a smaller one.

48. The Commission concedes that consistency with the law of other parts
of the United Kingdom may be vital in certain cages to ensure that there is
an effective common economic, industrial and social policy throughout the
United Kingdom. We also agree that there is a complex interaction between
the rules of private law and the rules which may be required to give effect
to common ﬁolicies throughout the United Kingdom. Interaction between
private law and public law is also productive of complications, which may
well increase after devolution. The Commission cannot suggest wholly
satisfactory solutions to these problems within a devolutionary framework,
but we do suggest that the ambit of the problem may be reduced and the

likelihood of discordances diminished.

k9.. The problem arises in part from the wide scope of the retained matters.
The White Paper, in paragraph 160, proposes to retain, not only the range of
subjects embraced under the heading of "General Standards", but also such

matters as

"trade unions, industrial relations and the rights of

1Para. 145,
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employees; consumer credit; export credit; competition policy;
fair trading; insurance; patents, trade marks, designs and
copyright; weights and measures; and shipping and c¢ivil aviation."

These matters, even where they affect fields otherwise devolved, are envisaged
as remaining within the province of the Government and, presumably, of

Parliament.

50. We question whether these broad exclusions based on departmental
‘interests are desirable from the standpoint of the future development of
Scots law and its maintenance as a coherent system. A common feature of

the reserved subjects is that they are the jealous preserve of great Depart-
ments of State. A common feature of the concepts used in the specification
of these subjects is that their precise boundaries are unclear. In some
instances - "fair trading" is a good example - the very concept is at
present undergoing a process of dynamic expansion. In many of these
subjects our experience has been that past legislation has taken insuf-
ficient account of the different physical and demographic environment in
Scotland or of its different economic and legal background. There is an
urgent need, therefore, to consider whether the need for harmony in
substantive law is not often counterbalanced by the need to take greater
account of local conditions, local institutions, and the local legal back-
ground. Where common strategies are really required, they will arise, as
they do in the Scandinavian countries, from the very compulsion of the
situation, and in any event it is perfectly practicable for more than one
legislature to put intd effect a common strategy. It is indeed an advantage
to achieve harmoniéation by means of legislation which is consistent in

form, content and terminology with the existing body of the country's law.

51. We emphasise, therefore, as we suggested in paragraphs 15 to 21

of our previous Memorandum, that it would be desirable to limit the scope

of the reserved powers as far as possible and to establish, as suggested

in paragraphs 24 to 29 of this Memorandum, formal machinery for consultation
between the two administrations. If, however, the Government still intend

to achieve the result sought in paragraph 160, we suggest that they should

1Para. 160,
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do so not by specifying reservations from, and qualifications to, the
deveolved powers, but merely by requiring the Assembly to follow the

-genéral policies embodied in relevant United Kingdom legislation.1

(2 Criminal law

52. We now consider the White Paper's proposals in regard to criminal
law. The Commission notes with satisfaction that

""The Scottish administration will also be given responsibility

"~ for the general criminal law, including the right to create
new offences, to redefine or abolish existing offences, to
determine penalties and to regulate the treatment of
offenders ..."2 ‘

We have reservations, hoWever, in relation to the procedure for enacting
legislation'in matters specifically excepted from the devolution of '"the
general criminal law." We have noted also with some surprise that
responsibility fdr‘legislation on criminal‘proceduré is not thought to
follow antomatically from responsibility for legislation on the general
criminal law. We insist, moreover, that responsibility for legislation on
thé criminal law should not be separated from responsibility for the
associated rules of procedure and evidence. These are clearly appropriate

subjects for devolution.

53. With regard to the specific exceptions proposed from "the general
criminal law'", we accept that there are certain classes of acts, including
acts relating to explosives, firearms, dangerous drugs and poisons, and
motor traffic, which should be characterised as offences in all parts of
the United Kingdom. But this_does not mean at present, nof will it require
to mean in the future, that these offences need neceséarily be characterised
in preéisely the same way throughout the United Kingdom. The description |
and evidential requirements in relation to an offence must take into account
the general rules of the legal system into which the offence is being intro-

duced. We agree that, in these areas as well as in certain other undevolved

TSee para; 16 above.
2Para. 147,
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areas, it will often be convenient to legislate concurrently in relation

to the specification of the citizen's duties and specification of the |
sanctions attaching to the citizen's failure to comply with those duties.
We consider, however, thét in those areas the Government should not them-
selves make, or concur in, legislative proposals incorporating offence-
créating provisions without first consulting the Scottish executive. Even
if, for example, company law were to be undevolved it seems important that
offence—creéting provisions should be enacted in that area only after
consultation with the Scottish executive. The offence-creating provisions,
for example, applicable to Scotland in the Companies Acts do not take |
into account the general structure of the Scots criminal law and are unsatis-
factory in this and other respects. They derive ultimately from sections
11 and 12 of the Debtors Act 1869, an enactment elaborated against a purely
English background. It would seem important for the coherence of Scots
criminal law that, in undevolved matters, offence—créating provisions
should not be presented to Parliament without prior consultation with the
Scottish executive as the body with overall responsibility for the state

of Scots criminal law. If the =scope of undevolved matters were to remain
as wide as that contemplated in paragraph 160 (General Standards), such
consultations would seem to be a minimum condition of the maintenance of

a logical and coherent structure of Scots criminal law.

5k, We come next to the exceptions proposed for offences such as
treason, espionage and terrorist crimes. We recognise that, since these

may directly affect the security of the State, authority for the legislative
definition of these offences is likely to be retained by Parliament. If,
however, their definition is to be reserved to Parliament we consider, once

again, that prior consultation with the Scottish executive will be vital.

55. The older Scottish law of treason was repealed by the Treason Act
1708, which simply declared that from a prescribed date

"such crimes and offences which are high treason or misprision
of high treason within England, shall be congtrued, adjudged
and taken to be high treason or misprision of treason within
Scotland."



It was further provided that the Crown might issue commissions of oyer

and terminef in Scotland to hear and determine cases of treason. The

1708 Act has subsequently been modified by such enactments as the Treason
_Acts of 1795 and 1817, by the Treason Felony Act 1848 and by the Treason

Act 1945, but the essential principle remains that the English law of
treason applieé in Scotland. The terms of the Treason Act 1708 gave the
greatest‘offence in Scotland and the passage of time has not reduced the
absurdity of requiring a capifal offence to be. tried in one country according
to the laws of another.

56. We had hoped that the lessons of history would have been learned

and that, when the law of treason came to be reviewed, a Committee represent-
ative of the two legal systems would be appointed to examine the matter. We
understand, however, .that the law of treason is at present under review in
England But, so far as we are awafe, without positive Scottish involvement.
This suggests that the Devolution Act must contain provisions for the
mandatory consultation of the Scottish executive, even in relation to the
characteristics of crimes directly affecting the security of the State.

The principle should apply to offencefcreating provisions in all reserved

legislation.
(3)  Law enforcement
57. Before prbéeeding to give'our views on the enforcement of the cfiminal

law through the police and public prosecutors, we wish to make certain

observations on the concept of law and order.

58. It is stated in the White Paper1 that such enforcement "... is part of
the responsibility of Government for the maintenance of law and order and the
security of the State, and will extend to offences within both devolved and
other fields". This in turn derives from the view, expressed in paragraph 19,
that the sovereignty of The Queen in Parliament means that:

"... the Government must be able to do whatever is needed for
national security ... they must maintain the national framework

1Para. 148,
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of law and order, guaranteeing the basic rights of the citizen
throughout the United Kingdom."

Law and order, however, includes a variety of aspects of Goverﬁment, which
may differ not only in degree but also in kind. There is a difference
between providing for the defence of the institutions of the State against
attack by organised groups of terrorists and arranging for the arrest of

a person drunk and incapable on a Saturday night. It is not difficult to
understand that the former responsibility would be considered suitable for
reservation to Parliament and the United Kingdom Government, but it is less
easy to understand why the latter respdnsibility - which includes, for
example, responsibility for the police presence in Stornoway or day to day
law enforcement in Auchtermuchty -~ should not be devolved. The use of
phrases such as "national security" and "law and order" tends to obscure
the distinction between functions which differ widely.in quality and
importance. Such phrases also tend to blur the drastic differences both in
fact and in law between a situation in which the object is to deal with
normal contraventions of the criminal law and the situation which arises

when the military are called in aid of the civil power.

59. In relation to legislative and administrative authority for law
enforcement in matters which do not directly affect the security of the
State, there is a clear case in our view for it being a Scottish respons-
ibility. The Scottish Assembly, whether or not it has constitutional
anthority in this domain, will be immediately and vitally concerned with
local issues of "law and order" and neither its Members nor the Scottish
public will appreciate why it should not have formal authority over such
matters. In paragraphs 26-30 of our previous Memorandum we refer to the
fact that one of the factors which led in the latter part of the 19th
century to the appointment of a Secretary for Scotland (later to become a
Secretary of State) was the inefficiency and delay of the Home Office in
dealing with public disorders in Skye and elsewhere in Scotland. The
consequential decentralisation of administrative responsibility and of
decision-making in the realm of "law and order' has been continued and

developed up to the present day. It would be strange,indeed, if the effect
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of devolution was to put a stop to this trend. Paragraph 148 of the
White Paper contemplates that the Secretary of State will retain his
present functions in relation to the police. It is for consideration
whether this is in fact appropriate in relation to matters which do not
directly affect the security of the State. There is a strong case for
the Minister concerned with law enforcement being responsible .to the
political organ with direct interest in the matter: this in our view is

clearly the Assembly.

60. The White Paper also envisages in paragraph 143 that the Lord
Advocate, as a member of the Government and not of the Scottish executive,
should be responsible for the prosecution system, exercising his responsi-
bilities through the Crown Office and the Procurator Fiscal Service. He
would be accountable, it is presumed, to Parliament alone. We consider
that this proposal is ill-advised for reasons similar to those developed
in the preceding paragraph. The public prosecutor in Scotland exercises
important discretionary powers and it seems right that he should have to
account for his exercise of these powers to the Scottish Assembly, whose
members alone will be immediately and vitally concerned with his exercise
of that discretion. Having considered the proposals in the White Paper we
have concluded without hesitation that the function of public prosecutor
in Scotland should be performed after devolution by a Scottish law officer
and that legislative responsibility for the distinctively Scottish
institutions of the public prosecutor and the Procurator Fiscal Service

ought to be devolved.

61, There remains the question of administrative authority for police

and prosecution functions in relation to offences directly affecting the
security of the State. We concede that, even on a maximalisf model of a
devolutionary system, this administrative authority must rest with central
government. This does pose a difficult problem to which we alluded in our
previous Memorandum. In practical terms, however, the police and prosecuting
aufhorities in Scotland would be bound to apply the law impartially, what-

ever the source from which it emanates. In the last resort, the United

39



Kingdom Government would be in a position to exercise the reserve powers
specified in paragraphs 71-75. There would be no question of Parliament
losing its ultimate authority in such matters. '

(&) Responsibility for the courts

62. Since the publication of the White Paper the Government's intention
was announced of seekihg the appointment of a Royal Commission to enquire
into the functioning of the legal profession in Scotland including consider-
ation of the operation of the court system. We do not consider, however,
that this should deter us from examining legislative responsibility for the

court system in Scotland in the context of devolution.

63. We have examined the proposals in paragraphs 149 and 150 of the White
Paper. We entirely agree that it would be wrong to separate the responsibility
respectively for the Supreme Courts (the High Court of Justiciary and the

Court of Session), the Sheriff Courts and the District Courts. As the White
Paper indicateﬁ,”separation would pose difficult problems over such matters

as jurisdiction, procedure aﬁd administration. It is also a feature of the
principal'Scottish Courts, the Court of'Session and High Court of Justiciary
and the Sheriff Courts, that their judges are simﬁltaneously‘civil Judges and
criminal judges.' It would merely be a damaging absurdity to split the criminal
courts from the civil courts and, we imagine, this would not be seriously

considered.

6L, For similar reasons, legislative responsibility.for the special courts
and tribunals which have been established in recent times should rest with the
authority which has regponsibility for the Scottish courts as a whole. In a
small country, such as Scotland, the case for specialised tribunals is much
less strong than in a larger country, and the system of legislative autﬁority
for the courts should permit of the coordinated examination of the whole
structure of the courts'and tribunals with a view to their rationalisation

and integration.
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65. The question remains whe ther legiglative authority for the courts

as a whole should be devolved. If relétive importance of the subject
matter is to be the yardstick, as at some points of the White Paper it ig
assumed to be, legislative responéibility for the administration of Justice
through. the courts is a great deal more important than legislative responsi-
bility for many of the areas at present proposed to be reserved or to be
excepted from devolved matters or to be the subject of "reserve powers',
However, considerations of history, of sentiment and of practical convenience
suggest that legislative responsibility for the,Scottigh'courts should lie
with the Assembly. In this context, we make no apology for referring to
 the Articles of Union of 1707 . Article XVIII seeks to preserve the laws

of Scotland, espécially in matters of "Private right". Article XIX seeks

to preserve the courts which administer that law

""the Court of Session or College of Justice, do after

the Union and notwithstanding thereof, remain in all
time coming within Secotland as it is now constituted

by the laws of that Kingdom and with the same Authority
and Privileges as before the Union; subject nevertheless
to such Regulations for the better administration of
Justice as shall be made by the Parliament of Great
Britain."

Article XIX makes similar provision for the High Court of Justiciary and
goes on to provide that

"... all Inferior Courts within /the Kingdom of Scotland7
do remain subordinate as they are now to the Supreme
Courts of Justice within the same in all time coming."

The Articles of Union, it is clear, recognised the intimate relationship
between the laws of a country and the courts which are its natural guardians.
It would fly in the face of history and sentiment to sever that relationship.
At a purely practical level, as we have already 1nd1cated it is not easy
to see how legislative responsibility for substantive law can be severed
from responsibility for the procedural law applicable when it is invoked in
court or how that legislative reéponsibility can be severed from responsi-
bility for the structure and organisation of the courts. Wnichever legis-

lative body is responsible, therefore, for the bulk of the law of Scotland

1Paras. L7 and 52 above.
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should be responsible for matters relating to the judiciai administration
of that law, including (except,in so far as the superiof courts are in

use to regulate procedure) the law of evidence and procedure, botn civil
and criminal, and legislation relating to the administration‘of justice,
including for example Court of Session, Sheriff Court, District Court and
legal aid legislation. In our view the Scottish Assembly would be the
naturai forum for the debate of that law and for its amendment, and we
would imagine that the opposite view would be taken only if it were
conceived that devolution in the realm of law and of its administrétion
and enforcement was likely fo be meagre. We may add that in the long'term
we would see dangers of a political character if affer devolution the
Scottish courts came to be regarded as being less independent or as being
in any sense subordinate to Parliament or were to lose their distinctively

Scottish characteristics.

66. We wish to emphasise that in expressing the foregoing opinions

we are assuming that the scope of devolutioﬁ, particularly of the law and

the whole legal system, will be extensive. If devolution on the model of

the White Paper proposals is eventqally selected for the pending legislation
we would have strong reservations about any proposal to devolve to the
Assembly responsibility for the Scottish court system and its administration;
The White Paper envisages that, in the reserved.éreas, there will be
substantial sécfions where, at pregent, specialist tribunals operate in
Scotland. We consider it important that responsibility for these should

go with fesponsibility for the ordinary courts so that a coherent system

of legal decision~making would be provided. To divide legislative responsi-
bility for the administrafion of justice between Parliament and the Assembly
might well contribute to a withdrawal of control of specialist courts and
tribunals from Scotland, a tendéncy which has already mﬂﬁifestédritself; On
the other hand, to allocate responsibility for legislation cénqerned with the
administration of justice genmerally to the Assembly should enable it to legis-
late systematically in relgtion to the organisation of courts and tribunals as

a whole which might conduce to economy and efficiency.
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67. On the assumptions in the White Paper {(which include, for example,
the assumptions in paragraphs 19, 145, 148 and 160) it would we think be
difficult to justify devolution to the Assembly of legislative responsi-
bility for the main Scottish courts and their administration. As will

be apparent, the assumptions underlying this Mémorandum aﬁﬂ also our
previous Memorandum differ widely from some of those expressed in the
White Paper, and we repeat that upon our assumptions the arguments for
devolution to the Assembly of leéislative responsibility for the whole
administration of justice, including the specialised courts and tribunals
as well as the'High Court of Justiciary, the Court of Session, the Sheriff
Courts and the District Courts are considered by this Commission to be
extremely powerful. We would deplore any constitutional solution which
involved fragmentation of responsibility for the law and the legal
institutions of Scotland as well as for the administration of justice
there (1nclud1ng law enforcement), and we apprehend that if the proposals
in the White Paper were to be put into effect in their entlrety such

fragmentation would be inevitable.

683. We do not wish to enter on the political issues relating to
judiciél appointments. The present system is not the only one available.
The methods of selection have varied since fhe establishment of the College |
of Justice. Thus at one period the Senators.kept a short leet of the
ablest practitioners before them from which the Crown selected when a
vacancy occurred. At another period, before the present practice developed,
the Croﬁn presented a short list to the Senators for them to select the
best qualified candidate for elevation to the Bench. It would be vossible
for the law ministers in Ediﬁburgh and London to submit their own short
lists of candidates for selection by the Senators. When the status of

Lord Probationer was taken seriously, the judges had the ultimate decision
on the suitability of candidates nominated for the Bench, though after

they had exercised their right of veto when a person presented by the Crown
seemed to them not to bhe suitably quaiifiedl the Court of Session Act 1723
reQuired the Senators to admit the Crown's nominee. The status of Lord

Probationer became a formality long before it was ultimately abolished by
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statute. If it is decided that some special arrangement should be made
for advising Her Majesty the Queen on the appointment of Judges of the
High Court of Justiciary and the Court of Session, we would not be dis-

posed to dissent.

ROLE OF THE COMMISSION

69. In Part V of our previous Memorandum we expressed our viéws on
devolution and the role of the Commission. We have reconsidered-these
views in the light of CGovernment policy as expressed in paragraph 146 of
the White Paper that:

"the Scottish Law Commission will continue after devolution
to have a major role in the coherent development of the
whole of Scots law, whether in devolved or non-devolved
subjects."

This priﬁciple accords closely with the views we have already expressed
in Part V of our previous Memcrandum, and we assume that this principle
will be applied for'any detailed legislation affecting or consequent on

the proposals in the White Paper.

70. We note that:

"Legislative responsibility for the constitution and
structure of the Scottish Law Commission is to remain
with the United Kingdom Parliament.'

If this course is finally adopted, no major amendment of the Law Commissions
Act 1965 appears. to be required, although there may have to be clarification
of certain matfers, including the power under section 2 to appoint members

of the Commission,1 the functions of Ministers respectively of the Government
and of the Scottish executive under section 3(1)2, and the roles of Parliament
and the Scottish Assembly respectively in relation to the submission of

3

programmes and the receiving of reports. It will also be important to
ensure that the Commission may continue its work on existing programme sub-

Jjects -and on specific remits.

1Memorandum, para. 65.
2Memorandum, paras. 65-68.

3Memorandum, para. 71.
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71.  Wé also observe that:

"the Scottish administration will be responsible for appointing
the Chairman and members of the Commission, for its ruming

and for its general programme of work, though the Government
will remain able to refer non-devolved matters to it."

We_févouf this approach because it recognises the special nature of
regponsibility which the Scottish Law Commission, as contrasted with the

Law Commission for England and wales;_would inevitably have to undertake
under any system of legislative devolution such as is presently proposed

for Scotland. In this context it seems right to stress as we did in our
previous Memoz:-a.ndum'1 that the Commission must continue both in theory and

in practice to be completely independent of ﬁarty politics. 1t would, we
‘think, assist the Commisgion in a future situation where it owed responsi-
bilities to two Govefnments,.perhaps of different political complexion, if
there were specific provision that the Scottish administration should consult
the United Kingdom Government before appointing a Chairman or a member of the

Commission.

72. Apart from these specific comments on the White Paper, we would like
to emphasise, as we did in our previous Memorandum.2 that under a devolution-
ary system the statutory functions of the Commission under section 3 of the
1965 Act, including consideration of proposals for law reform, work on
programmes, preparation of draft Bills and the provision of advice and
information, must continue to relate to the whole law of Scotland, whether
in devolved or non-devolved areas. Moreover, as we have stressed in the
earlier part of this Memorandum, there is likely to be considerable over-
lapping between those fields. It follows that it would be undesirable to
limit artificially the Commission's power to consider proposals for law

reform by reference to the source of the proposal.

73. In relation to proposals emanating from members of the public under
section 3(1)(a) of the law Commissions Act 1965 this would clearly be absurd.

The man-in-the-street is concerned with a specific grievance and not with

1Memorandum, para. 64,
2Mem0randum; para. 65.
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the legislative or administrative authority which.may ultimately be respon-
sible for remedying that grievance. This may be illustrated with reference
to specific proposals which fhe Commission has received from members of the
public. One proposal was that "insurance laws be made simpler with fewer
traps". Another proposal involved a complicated inter-relationship between
motor insurance policies and road service licences. Under paragraph 160

of the White Paper insurance is proposed to be a reserved matter. Another
proposal was that "there should be special courts for motoring offences".
In this context we note that paragraph 136 of the White Paper envisages
that the responsibility for the rules for traffic management and moforing
offences will not be devolved. Legislative re5ponsibi1ity for the courts
may or may not ultimately be devolved. Another proposal raises mixed
questions of the incapacity of Scottish trustees who may be registered as
owners of shares in English companies, and the recognition of this incapacity
by the registrars of those companies. We take it that matters relating

to the incapacity of trustees would be a devolved subject but paragraph

145 of the White Paper seems to envisage that company law should be reserved.

74, Section 3(1)(e) of the 1965 Act envisages that the Commission should:

"provide advice and information to Government bodies and
other authorities or bodies concerned at the instance of
the Government with proposals for the reform or amendment
of any branch of the law."

We take it, as we suggested in paragraph 66 of our previous Memorandum,

that both Ministers of the United Kingdom Government and of the Scottish
executive should have power to obtain advice from the Commission under section
3(1)(e). It would present the Commission with considerable difficulties if
Ministers of the Government were empowered to refer to the Commission only
matters which were strictly within the non-devolved field or if Ministers

of the Scottish executive were able to refer to the Commission only matters
strictly within the devolved field. Artificial constraints of this nature
would be a considerable impediment to the fulfilment by the Commission of

its duty to develop and reform the law systematically. Among the matters

referred to us under section 3(1)(e) have bcen requests for advice relating



to Floating Charges, Administrative Law, Products Liability,land
Aircraft Mortgages. Some of the references under section 3(1)(e) of the
1965 ‘Act have involved the joint cénsideration with the Law Commission
of international or cross-border matters. These include the reference
which resulted in the Joint Report of the Law Commissions on the Hague
Convention on the Recognition of Divorces and Legal Separations and our
present joint examination of Conflicts of Jurisdiction affecting the |
Custody of Children.

75. The.White Paper envisages that the Scdttish administration should

be responsible for the general programme of work of the Scottish Iaw
Commission.1 We find it equally difficult to envisage that this programme
could be limited to subjects within the devolved sphere. We repeat, with
emphasis, that the need for coherence in the law of Scotland after devolution
requires the Commission to havé regard simultaneously to devolved and
undevolved areas of law, and to make recommendations relating to both areas.
Our First Programme item relating to Prescription and Limitation of Actions
was‘foildwed by a Report on this subject in 1970° and by its legislative
enactment in the Prescription and Limitation of Actions (Scotland) Act 1973.
It was necessary in framing this legislation to enter into subjects which,
in terms of the White Paper, were both devolved and undevolved. The law

of evidence, both in ite civil and in its criminal aspects, is also on

our First Programme. Whether or not matters relating to civil and criminal
procedure are devolved, the Commission, in reviewiﬁg the law of evidence,
must be in a position to suggest amendments to the associated rules of
procedure. Our Second Law Reform Programme includes Insolvency, Bankruptcy
and Liquidation. and we note that the White Paper envisages that comvany
law (including, ﬁresumably, matters relating to the liquidation of companies)
may be an undevolved subject while the destiny of the law of bankruptey is
at present unknown. Our Second Programme also envisaged an item on the
Reciprocal Enforcement of Judgments within the United Xingdom. This subject
clearly had cross-border implications. Finally, our Third Programme of Law
Reform envisages the Commission taking under review rules of private inter-

national law which may‘be the subject of negotiations or agreements between

1Para. 146. _
2Scot. Law Com. No. 15.
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Member States of the Buropsan Economic Community and of the lague Confer-
ence on Private International Law. This programme has both cross-border

and international implications.

76. It would seem equally impracticable, as we empha51sed in paragraphs
6370 of our previous Memorandum, to draw a rigid demarcation between devolved
and undevolved subjects.in relation to the Commission's duties of Consoli-
dation and Statute Law Revision under section 3(1)(d) of the 1965 Act.

Past legislation will not necessarily have respected the allocation of
devolved and undevolved powers'eventually adopted, and the Commission would
be faced with daunting problems if its duties under that section were not

to extend to both sets of powers. Much of the Cbmmission's worik on Conéoli-
dation and Statute law Revision is carried on in close consultation with

the Law Commission, and this cooperation should clearly continue., BEven B0,
a satisfactory scheme of Consolidation may require the inclusion of
provisions drawn from both devolved and undevolved fields. We consider,
therefore, that arrangements will require to be made for the submissién of
Consolidation Bills including both'devolved and undevolved matters either to
Parliament or to the Assembly for enactment after consultations with the

Government and the Scottish administration.

77 It will be apparent, therefore, that the Commission will be unable
adequately to fulfil its role in the coherent development of the whole of
Scots law whether in devolved or undevolved matters if it may examine the

latter only as a result of a specific reference at the instance of the United

Mots

CHAIRMAN

Kingdom Government.

scottish Law Commission
Bdinburgh
13 June 1976



NOTE
ON
QUALIFICATION FOR ASSEMBLY MEMBERSHIP

Ta Our consideration of the White Paper leads us to comment briéfly
on a separate matter, namely certain of the proposals in the White Paper1
on the subject of qualification for Assembly Membership. Once more we
confine our comments to legal and constitutional issues. Questions of

policy are, we recognise, for others.

2. TheIWhite Paper proposes rules on disqualificafion for membership

of the Assembly which "are in substance the same as those for the House of
Commons, except in respect of clergy and peers." We are doubtful whether

the general application of those rules to membership of the devolved

Scottish iegislature is altogether apprbpridte. It will, we think, be
important, in providing rules for legal qualification and disqualification

iﬁ this new context, to be guided by constitutional principles appropriate

to a devolved legislature responsibie for certain important aspects of Scottish

affairs. Such principles would, in the Commission's view, include:

(1) the independence of the Scottish Assembly, within the
' limits authorised by the devolution statute:

(2) the preservation of the constitutional neutrality
of persons holding certain'public offices and positions;

'(3) the clear definiiion of lines of constitutional
responsibility; and
(%) the prevention of conflicts of interest and of duty.
3. liaving regard to these principies, it appears to us that the question

of dual or multiple membership of the Scottlsh Assenbly and other bodies, in

partlcular local authorities, should be more clos ely examined., DBearing in

TlPara. 27 and Appendix A.
2Appendix A.7.
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mind, amongst other matters, that it is proposed to devolve to the Assembly
responsibility for central government supervision of mdSt aspects of local
goverament in Scotland,1 it is for consideration whether dual membership of
a local authority and of the Assembly ought to be permitted. It is not
difficult to conceive of cases where serious conflict of interest or of duty
mignt arise, espedially when if is borne in mind that coming on for half of
the population of Scotland is contained within the boundaries of a single
regional authority and that legislation for Scottish local government reform

might in due course come under discussion by the Assembly.

&, The White Paper2 proposes that membership of the Assembly should
not be barrsd to Members of the House of Commons or the House of Lords but
assumes that practical considerations will often prevent them froﬁ standing
for electiocn to the Assembly. It appears to us that this proposal might
require reconsideration, since conflicts of interest or of duty, indeed of
constitutional responsibility, could readily arise, particularly in the

case of those holding office in the Government or in the Scottish executive.

5. We conceive that there might be advantages in requiring for member-
ship of the Assembly a residential qualification, either in Scotland or in
more limited localities within Scotland. We are unaware whether consideration

has been given to such matters.

6. We note the proposal3 that a citizen of the Republic of Ircland
should be qualified for membership of the Assembly. We refer in this con-
nection to Professor J D B Mitchell's consideration of the somewhat anomalous
nosition which has arisen in United Kingdom 1egisla.t:'mn..f+ Thig leads us to
question whether there is sufficient justification in the context of qualifi-
cation for Scottish Assembly membership for the further extension of what is
referred to by the learmed author as "this somewhat ambiguous but convenient

legislative policy."

'See e.g. paras. 119-123, 126-137, and 153 of the White Paper.

2,
“Para. 7.
3

1

White Paper Appendix A.2b.
'Constitutional Law (2nd Edn.) pp. 82-83.
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PART I: INTRODUCTION

ﬁs ions op which this er is writte

1. Under the Law Commissions Act 1965 it is the duty of the Scottish Law
Commission to take and keep under review the law df Scotland with a view to its
systematic development and reform., The White Paper Zﬁﬁnd. 25737 presented to
Parliament in connection with that Act pointed out that while each Government
Department is responsible for keeping under review the state of the law in its
own field'there was then "nobody‘charged with the duty of keeping the law as

a whole under review". It envieaged that the Commission would be concerned
with the state of the law as a whole, whatever its source or sources might be.
The Commission, accordingly, is deeply concerned with the current proposals
for leglslat1ve devolution in Scotland, and in partlcular with the ;cope of
devolutlon in matters of prlvate and criminal law end the methods by which,

in a constitutional setting under which legislative responsibility for these
matters may be divided, the essential coherence, and with it the quality and
efficiency, of the Scottish legal sysfem may be maintained., The Commission

is also concerned with its own future dutles, both in a United Kingdom and

in a Scottish context. The Commlss1on has been handicapped in the preparation
of this Memorandum by its 1ack of knowledge of Ministerial policy or decisions
relating to devolutlon other than those whlch have been publicly announced.

On the ba51s. however, of the announced dGCIElons and on assumptions relating
to decisions which may be taken, it considers the legal implications of
devolution ffom the standpoints of the functional efficiency and the future

developmenf and reform of Scots law.

2., In opening the debate on Devolution on 3rd'February 1975, the Lord
President of the Council and Leader of the House of Commons (Mr Edward Short)
reminded the House that, in tﬁe White Paper1 on "Democracy and Devolution
Proposals for Scotland and Wales", the Government'had indicated certain
fundamental decisions to which they were commifted, In relation to Scotland
they had decided that (1) there should be a directly elected Assembly in
Scotland, (2} the Scottish Assembly "should have a legislative role and

1 Cmna. 5732, 197%4.
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legislative powers within fields within which separate Scottish legislation
already exists", (3) the Secretary of State for Scotland should remain and

(%) the existing representation for Scotland at Westminster should be retained.

e In addition to assumlnp the 1np1ementat10n of these dec151ons we have
assumed that the Scottish executive would operate throuph a Mlnlsterlal system
rather than through a system of commlttees on the local authorlty model. We

note that the Report of the Royal Comm;351on on the Constitution’ (which we shall
refer to as the Kilbrandon Report) recdmmended that execufive authority would

be exercised by Ministers apﬁointed by'ﬁhe Crown and drawn from members of the

Assemblies.2

L, In addition to the decisions referredrto above, My Short iﬁdicated that
the Government would be guided.by certéin major objectives. These objectives

as they affect Scatland are (1) the Scottish Assembly,'while meeting the
aspirations of the people of bcotland must not threaten the unity of the Unlted
Klngdom, (2) while 51gn1f1cant functlons will be devolved there will be retained
by the United Kingdom Government those functions essential to the sovereignty of
Parliament and to the overall management of the ﬁnited Kingdom economy, (3) the
Scottish Assembly must be able to work quickly and efficiently in their area of
decision making and in co-operation With the United Kingdom Government and (4) the
systems devised must be able to stand w1thout fundamental alteratlon, the
changes in political circumstances as well as the economlc and social pressures
which may be confronted in the future. This paper, therefore, is written
within the framework of these announced decisions and these 6bjectives, as we

understand them.

Need for coherence in a legal sxstem

5. At the outset, however, the Commission wish to emphasise the importance
which Scets lawyers, in common with many other informed persons, attach to
their own legal System and the maintenance of its integrity. This is not

solely, or even mainly, beéause the Scottish legal system, as a language might

1 Cmnd. 5460, 1973

e
Conclusion 177, and paras. 11431146,



be, is an important focus of national identity for Scotsmen in general. It
is because Scots lawyefs, who in their daily practice come into frequent
contact with English law and legal institutions, are convinced that their own
system is better adapted'tq Scottish needs and in certain respects, arguably,
torthosé of the United Kingdom as a whole. Scots private and criminal law
owes much less tostatute then does modern English law. It is true that some
of its crucial doctrines were originally derived from Acts of the Scottish
Parliament, often embodying principles borrowed from other systems, but these
doctrines have for long been integrated into Scots common law. In the modern
law of Scotland there are wide aress of the law whose basic principles are
untouched b# modern legislation, including {in stark contrast with English
law) the more important aspects of the cfimin31 1aw'and_much‘of the law of
obligations and of property. _This is itself a consequence of the success

of the Sqottish judges in emphasising and developing principle rather than
attaching excessive importance to detailed ruies evolved, perhaps, in the
past against a different. and irreievant background. Lquity was never a
separate system and equitable remedies have aiﬁays'been integrated into the
fabric of the common law. Scots law was never an arcaﬁe system of lawyer's
law, but was and remains a system grounded closely upon the common sense

of the common man. As compared witﬁ English law it has a relatively

simple ana untechnical approach to practical problems. This is

illustrated in many fields but in few more strikingly than in the law of
procedure. In England, that branch of the law is complex because different

_ classes of rights tend to be enforceable in different classes of action,
whereas in Scotland two types of action dominate the procedural scene.

The Commissioﬁ'thinks that Scots law is worth presefving and developing,

just as those who negotiated the Treaty of Union of 1707 insisted, as is
provided in Articles 18 and 19 of the Acts of Union, upon the preservation
of the Scottish Courts of Justice and upen the unalterability of its 'Laws
which concern private Right except for indent utility of the subjects

within Scotland".
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6. In its approach to substantive lbw, the law of Scotland is in many respects
closer to the civil law systems of Western EBurcpe than to the knglish legal system,
but it shares with that system the basic juristic assumption of the primacy of

its common law. The common law of Scotland, as set.fbrth in institutional treatises
and judicial decisbns, is the core of the legal system and statutes are read as
leaving that law unaltered except in so far as they expressly or by implication
otherwise provide: even "codifying"‘stafutesﬁ such as the Partnership Act 1890

and the Salé of Goods Act 1893, never suﬁplant that law completely. The common
law remains as an important matrix of directing principles and policies whiéh

may be relevant to construe the effect of the statute, its territorial

application or application to persons, and the ambit of such principles as

those of public policy and abuse of rights.

7 At a different level of generality the common law states principles and
doctrines which are of crucial importance to the citizen in his daily life. The
importance of this segment of the rules of the common lay was forcibly and
‘convincingly expressed in 1949 by the late Lord President Cooper. Referring to
the enacted laws of Government departments in the sphere of public law and

administration he remarked:

M. ee. these administrative directions have no better title to be recognised

as an integral part of our system of jurisprudence than the current issue
of the railway timetable. Accordingly, when we speak of a legal system

let us think rather of the body of principles and doctrines which determine

personal status and relations, which repgulate the acquisition and enjoyment
of property and its transfer between the living or its transmission from
the dead, which define and control contractual and other obligations, and

which provide for the enforcement of rights and the remedying of wrongs.
These are the matters which inevitably touch the lives of all citizens

at many points from the cradle to the grave, and their regulation is a
function of government with which no civilised community can dispense

and on the due administration of which the well-being of every society
depends.” /Selected Papers (Edinburgh, 1957}, p. 174/,

8. It is the body of principles and doctrines which compose Scots private law,
as well as the corresponding body of principles and doctrines which compsse Scots
criminal law, which are at the core of the Scottish legal system. Scots law

historically has borrowed much from other systems but traditionally has integrated
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these borrowings into its own fabric. The Scotish legal system, in con-
sequence, until recently at least, remained a coherent one in which the
policies and structure of different branches of the law reflected the
policies and structure of the legal system as a whole., The coherence of
the Scottish legal system is, we believe, fundamental to its quality, its
efficiency and its utility to society. Moreover, without it a judge has
no sure guide to the decision of new cases. In novel situations, the

judge mﬁst draw upon principles from different branches of the law and
relate them to the particular facts of the case before him. He can do so
only if they are consistent with one another. A legal syétem is not
simply a set of separate rules, but rather a body of principles and
doctrines which are inter-related.and self-consistent. No branch of any
legal system, and particularly of a system whose matrix is the common law,
can be éffective if developed éeparately from other branches of the system.
It seems imﬁortant, therefore, to keep clearly in mind this need for
consistency whén reaching views both on the scopé of devolution an& on
ministerial responsibility for aspects of Scots private law. In what follows

we proceed to consider these matters.

PART IT: PRINCIPLES OF ALLOCATION OF
LEGISLATIVE RESPONSIBILITY

Posgible methods

g. We turn, therefore, to the principles upon which legislative
responsibility in matters of Scots law should be allocated between the
Westminster Parliament and the Scottish Assembly. The White Paper on
Deriocracy and Devolution1 accepted the principle of a devolutionary
cénstitution, a decision confirmed by Mr Short in the Debate on 3 February
1975, Within such a constitution, the principal methods of distributing
legislative powers hYetween the Unied Kingdom Parliament and a Scottish

Assembly would seem to be:i=-

1 Cmnd. 5732, 1974,
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(a)} specification of the transferred powers, residual competence
remaining with the United Kingdom Parliament;
(b) specification of the retained powers, residual competence residing
in the Se¢ottish Assembly; and
(¢) specification of both the transferred and retained powers,
residual competence remaining at Westminster,
It is implicit in the scheme of devolution, whatever method of distributing
powers is adopted, that the United Kingdom Parliament would retain the right
to enact lermislation on devolved matters, but as a reserved right subject to

conventional restraints and to be exercised only in special situations.

10. We have received little or no guidance from public announcements either
as to the principles upon which legislative responsibility will be allocated
or as to the scope of the devolved powers. Though, as we have noted, Mr Short
announced on 3 February 1975 that the Scottish Assembly "should have a
legislative role and 1egislative power within fields within which separate
Scottish legislation already exists"?, we find it difficult to take this
announcement at its face value, because, except possibly in certain areas of
public and administrative law, it is based on no'discernible principle. It is
often merely a matter of accident whether legislation affecting Scotland is
contained in United Kingdom enactments or in separate Scottish enactments or,
indeed, in both. The decision whether to present a Scotland-only or a United
Kingdom measure has not necessarily depended on whether a United Kingdom
department or the Scottish Office has promoted the legislation: it has
frequently been the result of accidental constraints deriving from the nature
of Governmental legislative programmes and the availability of Parliamentary
time, Legislative responsibility for aspects of company law affected by the
Companies (Floating Charges and Receivers) (Scotland) Act 1972 should not
presumably be determined solely by the fact that that Act is a separate

Scottish enactment. Conversely,. the fact that such United Kingdom enactments

1 .
in an Oral Answer on 3 March 1975 Mr Short repeated: "We are proposing that

there should be executive and legislative devolution to Scotland - legislative
devolution in the fields in which Scotland now has its own legislation! H.C,
Deb. Vol. 887 Col. 1038 (Oral Answers).
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- as the Guardianship of Infants Acts 1886 and 1925, the Adoption Act 1958, and
the Uuardianship Act 1973, or, in another area of laﬁ, the Criminal Justice

fct 1972, contain legislative provisions for Scotland should not by itself
entail that legislative'responsibility for the subject-matter of those Acts
should be retained by the United Kingdom Parliament. We add, however, as we
emphasised above, that there are wide areas of the common law of Scotland which
have remained very largely untouched by legiSlation} The Commission would have
thought that the absence of Scbttish legislation on specific subjects is rather
an argument for than apainqt the devolution to the Scottish Assembly of
legislative responsibility in relation to those subjects. the Occupiers
Liability (Scotland) Act 1960 merely restored what had been the common law of
Scotland, and it would be paradoxical if, but for the enactment of this
legislation, occupiers liability should not be a devolved subject. The Commission
concede that questions relatﬁng to the scope.of the devolved powers are
ultimately a matter for political decision, but consider that it would he
inappropriate to come to thdse decisions without weighing the relevant legal

and practical considerations. We proceed to examine these.

Analxs1s of the Rovyal Commiscion's views

11. The Royal Comm1~351on1 preferred specification of the devolved subjects
for the following reasons:i-

(1) Such a course was (apparently) assumed to produce 'the greatest
¢larity and precision"z,

(2) While the: Report admits that transfer by specification of the
retained subjects ﬁorked well eﬁough in Northern lrelandB,
nevertheless "regibnal governments in other parts of the
United Kingdom might not always be as ready as was the

Northern Ireland Government for almost the whole period of

1 Kilbrandon Report, paras. 737-745,
para. 742
2 para. 739.
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its existence to reach accommodation with the United Kingdom Government
on matters which might become the subject of dispute"1.

(3) " The need for periodic adjustment of the distribution of legislative
competence (because of new matters arising, such as atomic energy
and space exploration, requiring central finance and control, and
increased constraintsqimposed by international conventions and the
EEC) and the difficulty which would arise if the Uniteé Kingdom

Parliament required frequently to take back powers already transferred.2

12, These arguments require careful con51derat10n. First:

(1) If a relatively wide series of powers are to be conferred upon the
Scottish Assembly, the specification of transferred matters would be
less likely to minimise arguments about their scope than the
specification of retained matters. This point may appear to be an
elementary one but; because of its importance, we develop it later.

(2) It is a matter of political judgment whether or not the device of

| spécifying the retained subjects would not work as well in relation
to Scotland as it did in relation to Northern Ireland. A devolutionary
system of its nature must assume a degree of co-operation between
the governments or executives cdncefned; the development of sensible
constitutional conventions, and a desire to make the system work. It
is arguable, however, that the absence of friction between the
Northern Ireland Government and the Westminster Government may be
impﬁted, at least in part, to the facts that the retained powers
were specified and not the devolved powers, that the devolved powers
were extensive, and that the United Kingdom Parliament, though
permitted to intervene in devolved matters, did so with circumspection

and after consultation with the Northern Ireland Government.

para. 742
para. 743
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(z)

There is some force in the third argument but it is not by
any means conclusive. We are not convinced that the need to

meet new problems of legislative competence would arise
sufficiently fréquently to cause embarrassment by the need for
the United Kingdom Parliament to resume powers already granted.
The problems specific to the buropean Communities arise whatever
the choice of devolution device., They would certainly arise
under a system specifying the devolved powers because, apart
from such areas as family law and succession, it is difficult to
think of any area of legislative responsibility which may not in
the long run be affected by law emanating from or initiated by
the Communities. The existence of Community Law, therefore,

presents problems whatever the method of devolution.

The solution in the Government of Ireland Act 1920

13¢

Under the Northern Ireland constitution of 1920, all Westminster

statutes extended to Northern Ireland unless the province was excluded by a

- territorial extent clause or by implication. The subordinate status of the

Northern Ireland Parliament was secured by the following rules1=—

(a)

(b)

(e)

(a)

the legislative sovereignty of the U,K, Parliament is
undiminished;2 _

the Northern Ireland Parliament could not alter or repeal the
constituent Act or any post-devolution UK. statutesj;
Northern Ireland Parliament statutes are void if repugnant

to post-devolution U.K. statutes extending to Northern
Irelandu; _

the Governor must comply with directions by the Crown to
withhold the Royal Assent.” '

3
4
5

See Llawrence, The Government of Northern Ireland (1965) p. 28.

Government of Ireland Act 1920, s. 75.

Ibid., s. 12.

Ipid., s. 6.

Ibid., s. 12(1), (2)
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. The 1920 Act, moreover, specified in section % certain "limitations"
upon the power of the Parliament of Northern Ireland which, apart from a
territorial limitation, included limitations in relation to - '

(1) The Crown and property of the Crown;

{(2) the making of feace and war;

(3) the Armed Forces;

(4) Treaties with foreign States and the Dominions:

(s5) freason, allenage naturalisation, and domicile;
and various other matters, some of which were later deareserved. Apért; however,
from these limitations, the Parllament of ¥ Vorthern Ireland under the 1920 Act
had "power to make laws for the peace, order and good government of Northern
Ireland", We consider that there would be substantial advantages in adopting

a simila approach in relation *o the powers of the Scottish Assembly.

Arguments for the 1920 Act solution
15, In the first place the approach of the 1920 Act has the advantage that

the Devolution Act would contain no lengthy list of debatable”powers., This would
reduce the risk of conflicts between the United Kingdom Parliament and a

Scottish Assembly and the difFiculties of construing the precise scope of the
devolved and retained powers. A list of spec1flcally allocated powers could

never be sufficiently precise to preclude political or (if admitted) legal

debate. There would be a penumbra of uncertainty in reiation to many of the
allocated powers, which would require future definition by judicial decision or

by legislation. Such lepgislation would inevitably have the appearahcé of extending
or withdrawing soﬁe of those powers. The scope of devolution would remain a matter

of political controversy.

16, In the second place, there would be clear advantages from the standpoint
of the development of Scots law if the approach of the 1920 Act were adopted.
Successive governments have shown themselves to be unable,of unwilling to devote
Parliamentary time to bills exclusively relating to Scotiand, in particular to
measures relating to Scots private law. Perhaps the most notorious example of

this relates to the law of succession. The legal profession in Scotland sought
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legislation in thislfield from the 1920's onwards, hut infspite of the fact

that the Departmental Committee had reported1 on the subject in 1951, it was

not until 1964 that the Succession (Scotland) Act found its way into the Statute
Book. We accept the submission of the Convention of the Royal Burghé

to the RovalCommission on Scottish Aff_‘air52 that "legislative
proposals on which no real political difference exists, mnd which are necessary
for the promotion of Scottish well-being cannot find a place in the iﬁhited'
Kingdom/ legislafive programme', It is no answer to this submission to question,
as did that Royai Commission, whether the measures in question were uncontro-
versial. If they had rslated to England and Wales, our experience suggests

thHat they would have found a place on the legislative programme, whether or

not they émbodied controversial principles. Lhis problem will remain,

-perhaps in an accentuated form, unless general legislative responsibility for

legal matters relating to Scotland is conferred upon the Scottish Assembly.

17 In the third place, there would be a risk of loss of functional

: ef*lclency if there were a d1v151on of leglslaflve authority in important
areas of private law. We have explained above that the prlvate law of a country
is not an assemblage of largely independent acts or rules, but a slngle and
integrated piece of machinery whose component parts must fit in with one
another and serve the needs of the machlne as a whole. Lo divide legislative
authority for parts of the machine will certalnly reduce its efficiency and
utility. It might be suggested, for example, that the law of consumer credit
should be a reserved matter and the general principles of the law of

property (heritable and moveable) a transferred matter, Scoté law, however, -
subject to limited exceptions - does not at present admit of the creation of
gecurities over moveables while the deﬁtarremains in possession and, if this
position were maintained by the Assembly in its legislation relating to the
Scots law on moveablesbut not by Parliament in its legislation relafing to fhe
Scdts law on consumer credit, there would be a. risk of chacs through the

adoption‘of ihcompatible lerislative policies in partially over-lapping areas.

1 Cona. B1bls, 1951

See Report of the Royal Commission on Scottish Affairs Cmnd. 9212, 1952-
1954, paras. 80 and 81,
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This would merely formalise and exacerbate an existing situation. The legal
professioﬁ fom time to time has voiced concern regarding the failure of departments
in Whitehall to have regard in the preparation of legislation to specific features
of Scots law. We are not thinking particularly of what we take to be obvious
errors, such as the equation of deposit (which is gratuitous) with bailment (which
is not) in the Disposal of Uncollected Goods Act 1952, nor of the strarige
terminolbgy sometimes used in United Kingdom statutes. The matter is more funda-
mental; it is simply that the background against which the policy of the
legislation is elaborated is that of the common law of England rather than the
common law of Scotland. This leads to distortions, such as those apparent in the
Guardianship Acts. From a Scottish standpoint, the wider the area of devolution,
the more likely it is that legislation will be enacted having regard to the
specific needs of Scots law and the more easy it will be to effeect harmonisation
and approximation with other systems of law where that appears necessary or

appropriate.

18, In the fourth place; there would be grave practical @ifficulties for those
concerned with the reform and development of Scots law if important areas of legis—
lative competence in legal matters were reserved to the United Kingdom legislature.
Examples of those difficulties could be multiplied, but'we may take as an illustration
the Prescription and Limitation (Scotland) Act 1973 enacted on the basis of a
review of the relevant law by this Commission. The 1973 Act is a measure which
prima facie would have been well suited for enactment by a Scottish legislature,
since it repeals many pre-Union Acts of the Scottish Parliament in the course of
codifying a highly distinctive branch of Scots law. But it affects incidentally

a number of other important branches of Scots law such as commercial law, banking
law, consumer law, and even the law of employment. The 1973 Act, for example,
replaces the former triennial prescription affecting merchants' accounts and wages
and salaries under contracts of employment; the sexennial prescription affecting
bills of exchange and promissory notes; and the septennial prescription of
cautionary obligations. If the 1973 Act had been promoted after devolution in
which any one or more of the above branches of Scots law had been reserved to

the United Kingdom Parliament, it seems unlikely that the 1973 Act could have been
passed by the Scottish Assembly without special enabling powers. It is clear

that, if the scope of the legislative responsibilities of the Scottish Assemtly
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are narrow similar problems will arise in other matters within our Programmes
of Law Reform, even in relation to such specifically Scottish topics as the
"Legal Capacity of Minors and Pupils" and many aspects of the law of

obligations.,

19, In the fifth place, we.stress the need to have regard to the
convenience of persons within Scotiand, including its administrators and
lawyers. It is at present a constant source of complaint on the part of those
concerned with the administration o Scofs law that important legislation
affecting Scotland may be tucked away in enactments which are otherwisé almost
wholly concerned with matters of Engliah lawq. This leads to occasional
though pardonable errors, to constant and wasteful expenditure of time and
effort, and to conseqﬁent frustration and exasperation. Scottish
representations on this matter have so far fallen on deaf ears, but a badly
thought out division of legislative responsibility would clearly exacerbate
the situation and ultimately have political repercussions. Persons within
Scotland should be <in the position of being able to refer to a Scottish statute
book which is sﬁfficiently complete as to make it seldom necessary to refer

to extraneous material. In legal.matters the consumer is too often over-
1ookéd and the creation of a Scottish statue book is a long overdue reform.
Its creation would be practiq%ble only if the scope of devolved powers is

maximised,

20, In the sixth place, and lastly, we stress again that the devolution
device adopted in section 4 of the 1920 Act on the whole worked satisfactorily
in Northern Ireland. If there was a case for its adoptidn in relation to a
system so close to that of Lnglish law, there is a much stronger case for its
adoption in relation to Scotland, whose system of law in many respects

differs widely from that of Lngland and Wales,

E.g. “harities Act 1960, c. 58 dchedule 7 Pt, II; Hire-Purchase Act
1964, c. 53; Powers of Attorney Act 1971, c. 27 s. 3; Criminal Justice
Act 1972 c. 71 ss. 23, 24, 28-30, 33, 35 and 51; Powers of Criminal
Courts Act 1973 s. 58; Health and Safety at Work etc. Act 1974 c. 37
s. 71, 84(2), Schedule 7. '

65,



Conclusions as to principles of allocation
27. We conclude that, from our standpoint as a body concerned with keeping

Scots law as a whole under review and with promoting its systematic reform,

there would be great advantages in providing for.the specification of the powers

to be retained by the United Kingdom Parliament and, subject to the reservation of
wltimate sovereignty to Parliament, conferring upon the Assembly residual
legislative competence. The Commission freely concedes that the ultimate decisions
are recessarily political, but it is hoped that.account will be taken, when these .

decisions are being reached, of the crucial importance of maintaining the integrity,
quality and efficiency of the Scottish legal system.

22, As we see it, the chief objection that is likely to be directed against

this approach is that the devolution of legislative responsiﬁility in certain domains
of Scots law would be prejudicial to the harmonisation of law throughout the

United Kingdom, and an inconvenience to persons in both countries. Lhis argument

is most often advanced in the context of Commeréial law, but there is little
empirical evidence that commercial transactions are in fact impeded by differences

in the commercial laws of the countries concerned. The Royal Commission on the
Assimilatinn of the Mercantile laws of the United Kingdom, reporting in 1854
remarked:

"In the answers we received Z;.c. to a questionnaire/ there is a
remarkable paucity of evidence as to inconveniences actually experienced;
and in dealing with many instances of differences, we have recommended
assimilation, not because evils have been traced to the existing state
of the law, but because we think it probable that inconveniences may
hereafter arise.'

The policy which the Commission advocated was not assimilation'for the sake of
assimilation but assimilation to remove inconveniences experienced or reasonably

be anticipated, or to effect a clear and safe improvement in the laws of the United
Kingdom. In puréuance of this policy much of the commercial laws of the two
countries has been gradually harmonised., We do not think, however, that this
process would necessarily be impeded by legislative devolution, since the

interests of commerce in Scotland may demand harmonisation. <he Companies
(Receivers and Floating Charges) (Scotland) Act 1972, which gave effect to proposals

made by this Commission,a illustrates the proposition that legislation prepared

1 p.P. 1854-55, 653 at p. 657

2 Cmnd, 4336, Scot. Law Com. No. 14
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in Scotland and taking full account of Scottish needs may in fact
contribute to the harmoniéation on a sound basis of commercial law within
the United Kingdom. Moreover, in areas of commercial law where there is
_likely to be ﬁressue for harmonisation in a kuropean or wider context there
are disadvantages in attempting harmonisation or aséimilation on a purely
United Kingdom basis, not only because such attempts may be premature but
also because of the tendency to overlook the particﬁlar background of Scots

law,

23. In any case, whatever the advantages of harmonisation even in the
field of commercial law, these advantages must be weighed against the very
real practical difficulties which arise when a branch of a legai system is
severed from its roots. For this reason it should not be assumed that the
allocation of legislative responsibility for economic or commercial policy in
certain areas should necessarily éarry with it legislative responsibility for
law reform in those areas. A severance of responsibility for the formulation
of legal policy in matters of commercial law from responsibility for the
formulation of legal policy generally would be little short of disastrous

for the legal system.

24, Tnis proposition may be illustrated by reference to one important
branch of commercial law, the law of bamkruptcy. The bankruptcy law of
Scotland takes it shape from; and is inextricably interwoyen with, other
branches of the private law of Scotlénd,.including the meneral law of
obligations (especially contract), the lawlof property (moveable and immoveable)
including rights in security, the law of trusts, and the law of diligence

{or enforcement of gebts). It is a branch of the law which illustrates well
the essential interdependence of the constituent parts of a legal system,

In relation to jﬁrisdiction to adjudicate, the law of bankruptcy must clearly
adopt criterias which harmonise with the general criteria of jurisdictional
competence within a systeﬁ. Those of wcotland have always widely différed
from those of Lkngland., In relation to the facts which are deemed to justify
bankruptey (in English legal language "acts of bankruptey'), it must be

recalled that the law of bankruptcy is complementary to the law of diligence
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and must be keyed into that law. It must have fegard to other devices, such

as administration orders, which may be available in one legal system, and not in
another. It must have regard to the nature of the legal "entities" known to

the system. Since a partneréhip is conceded a measure of legal personality in
Scots law the rules relating to the bankruptey of a firm in Scotland are necessarily
quite differenﬁ from those of Lnplish law., In relation to the effects of bankruptcy
on past transactions, the law of bankruptey must have regard to the law of
property, including such guestions, for example, as whether or not third pafty
acquirers in good faith may acquire by prescription a title to the property;

but it must also have régard to other branches of the law including the law of
diligence as protecting the rights of creditors. In relation to the property
which vests in the trustee in bankruptcy the law of diligence is also relevant -
the property vesting must almost necessarily be defined with reference to that
property of the bankrupt which may be seized in execution of debts. +his
principle is implicitly recognised by the Luropean Bankruptcy Convention which,
despite its emphasis upon the universal application of the law of the State of the
bankruptcy, refers to the 1ocal.law of the property which vests in the liquidator.
But other branches of the law may be relevant in this context, including the law
of matrimonial property as defining the rights 6f the cfeﬁitors of one spouse in
the property of the other. In addition the powers of the liquidator must be
powers consistent with the general law of Scotland. Bankruptcy, moreover, is

at present and, it is thought, must continue to be-a judicial.process and,
accordingly, must be keyed into the procedural law of the system with which it is

concerned.

25, These points are elementary but may be overlooked. &nough, it is thought,
nas been said toshow why policy in the law of bankruptcy must be a matter for
those concerned with the peneral legal policy of the system concerned. Similar
arguments may be developed in the context of other areas of commercial law
including the law of sale of goods and the law of consumer credit. ©Our Feneral
conclusion is clear: that, if there is to be any meaninsful devolution of
legislative authori;ty in the domain of Scots private law to the Scottish
Assembly, the devolved subjects should include most aspects of commerciél law,
and we cannot conceive that any proposals for devolution would leave

legislative respbnsibility for the general principles of the Scots law of
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Obligations, including the general principles of the Scots law of contract,
elsewhere than with the Scottish Assembly. As we turn in the next part of
this Memorandum to questions of ministerial responsibility for Scots law

we would emphasise that in our opinion all areas of Scots law which are

at present the responsibility of Scottish Ministers should come within the
legislative powers of the Scottish Assembly. This, at any rate, is our
assumption, and on that view the main question would be what areas of Scots
law, and in particular what areas of the private law ofrscotland, for which
other Ministers are now thought to be responsible, should come within these

powers,

PART III: MINISTERIAL RESPONSIBILITY FOR
SCOTS LAW UNDER DEVOLUTION

Historical Introduction
26. The arguments which we have developed above in relation to the
co-ordination of legislative responsibility for Scots law are at the same time
arguments for the co-ordination of administrative responsibilities in

relation to it.l However, before considering the implications of these
arguments, we propose to consider briefly the present structure‘of
ministerial responsibility for Scots law since, arguably, that structure

has certain defects which provide lessons for the future. Historically,
these defects may he identified as including the failure to establish a
single body whose primary duty is to co-ordinate legal policy in matters
relating to Scots law, the division of responsibilities in relation to

the central areas of Ucots law and their uncertain allocation among a

variety of govermment departments whose outloock is largely conditioned

by tnglish law. | |

27. - The existing scheme of ministerial responsibility for Scots private
law is the product of a history which, though largely unchronicled, is of
some importance in the context of devolution. After the creation of the

new State of Great Britain and the Union of Parliaments in 1707, a Secretary
of State for Scotland was appointed, but after 1745 his duties were devolved

upon other Secretaries of State. From 1782 these duties were assumed

69.



Primarily by the Home Secretary, who in 1828,ltook over general authority for
matters of policy affecting Scotiand. But successive Home Secretaries in practice
acted through the Lord Advocate who, in addition to administering the system of
criminal prosecutions in Scotland and to advising Departments of State in matters
affecting Scotland as a Law Officer of the Crown, promoted bills relating to
Scotland and took charge of these in the House of Commons. When the Secretéry for
Scotland was appointed in 1885, there was no general transfer of pwer to him

from the Home Secretary or other Secretaries of State, but only powers and duties
under specific enactments. Shortly afterwards, however, as a result of serious
disorders in the West Hipghlands in which the division of legal and political
responsibilities led to procrastination and delay, the Secretary for Scotland |

had conferred upon him all the powers of a Principal Secretary of State in matters

relating to Scotland.

28, The Secretary of State thereafter assumed responsibility for the . admin-
istration of Scots criminal law and for legislation in relation to it. The
Secretary for Scotland Act 1887, while conferring upon the Secretary for
Scotland "all powers and duties vested in and imposed on one of Her Majesty's
Principal Secretaries of State bv any Act of Parliament, law of custom, so far
as such powers and duties relate to Scotland", did not have the effect that the
Secretary of State exercised exclusive administrative responsibilities in
relation to Scotland or its law. In areas already pre-empted by U.K. departments,
such a company law - then a matter for the Board of Trade - Westminster depart-
ments still exercised policy-making functions, though there was an increasing
tendency for committeesin relation to matters of Scots law to be appointed
simply by fhe Secretary of State and for the legislation following upon their
reports to be promoted by the Secretary of State or the Lord Advocate. The
appointment of the Cullen Committee on the'Bankruptcy Law of Scotland in 1908
and the implementation of its report by the Bankruptcy (Scotland) Act 1913 is

a good example of this tendency. But the position was never'wholly clear and,
with the c¢reation from time to time of new Departments of State with interests
in subjects forming part of Scots private law, this uncertainty presented

difficulties.

Tsee Secretary for Scotland Act 1387, s. 2.
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29. Although section 9 of the Secretary for Scotland Act 1885 specifically
reserved "any rights, powers, privileges, or duties vested in or imposed

on the'Lord Advocate by virtue of any Act of Parliament or custom" an
investigation into those'powers and duties conducted while the Secretary for
Scotland Act 1887 was in course of preparatibn suggested that, apart from

hs role as public prosecutor, the Lord Advocate had no powers and duties
which were underived from the Home Office.1 This view maj or may not be
historically correct. In a Memorandum to the Royal Commission on the
Constitution, the Lord Advocate's Department and the Crown Uffice refer to the
transference by the 1885 Act to ﬁhe Scottish Office of the non-legal functions
of the Lord Advocate. The 1887 Act, however, did not clarify the Lord
Advocate's role: apart from his duties as public prosecutor his role was
lafgely a matter of informal arrangement with the Secretary of State. This
situation was criticised in 1888 by Lord Lothian:

"It would be very desirable to have the relative position and duties
of the Secretary for Scotland and the Lord Advocate placed on a
definite footing - the present state of things is very unsatisfactory
and perplexing.'?

This unsatisfactory state of aff#irs continued. Successive Lord Advocates
claimed that, as one of the great Officers of the Crown in Scotland, they
possessed original responsibilities of undefined extent in legal matters.3
Certainly, they have appointed deparfmental committees and received their
reports.h But what might be éalled the "Scottish Uffice theory'" was that the
Secretary for Scotland had inherited from the Home Office (with certain
esceptions) responsibility for "law and order' and, under this head, had
acquired primary responsibility for the civil law of Scotland. The Lord

Advocate, on this view, had no original and undelegated responsibilities

except in matters related to criminal prosecutions.

T Cas. 37/20/36, F. 4, cited by H.J. Hanham, ""The Creation of the Scottish
Uffice" 1965 Juridical Review 205 at p. 242.

2 Cited by Hanham, supra, at p. 243.

3 See H,J, Hapham, "The Development of the Scottish ¥fice” in Government and
Nationalism in Scotland (Edinburgh, 1969), p. 55.

N .

A notable example is the Law Reform Committee for Scotland established by the
Lord Advocate in 1954 and remained in being until discharged by hin in 1971,
More recently, it was the Lord Advocate who, with the lord Chancellor, appointed
the Faulks Committee on the Law of Defamation.
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fxisting allocation of ministerial responsibility

20, The Lord Advocate was first expressly conceded original responsibilities
oy a Statement made in the House of Commons by the Prime Minister on 21 December
1672, when the Scottish Courts Administration was created. The:Prime Minister said:

""The Secretary of State for Scotland will continue to be responsible for
the general oversight of all branches of the law of Scotland other than
those allocated to the Lord Advocate or which are already the responsibility
of Great Britain Ministers."’ '

This statement points to the present multipartite division of‘mini%terial
responsibility for Scots law. After the consequent transfer of powers the Lord
Advocate undertook ministerial responsibility for the general oversisght of
certain branches of Scots law, all of which were stated to be connected with the
administration of justice, including jurisdiction and procedure in civil
proceedings, the enforcement of foreign judgments in civil matters other than
maintenance, the law of evidence, and the law relating to prescription and
limitation of actions. The Secretary of State was to be responsible for the
general oversight of all branches of the law of Scotland other than those
allocated to the Lord Advocate, or which were already the responsibility of
Great Britain Ministers. The Statement explained that the Secretary of State
would have unchanged responsibilities, in particular in matters of criminal
law, family law (including parent and child, adoption and maintenance) the

law of succession and the law relating to land tenure.

Defects in existipe allocation of mipnisterial responsibility
31, The current division of ministerial responsihility between the

Secretary of State and the Lord Advocate in matters of private law bears the
marks of short-term administrative expediency, although possibly further steps
may have been contemplated which would have made the pattern more bgical and
satisfactory. However, it is not easy to justify a division of responsibvility
for questions of pfescription and iimitation of actions from responsibility

for contract or delict, branches of the law in which the effect of the lépse

of time on obligations may be crucial. Nor is it clear why the Lord A@vocate's
responsibilities in connection with the enforcement of foreign judgments

should not extend to maintenance orders. It also seems anomalous that, while

1 Hansard (H.C.) 21 December 1972: Vol. 848 Written Answers Col. 457.
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the lord Advocate is responsible for the supervision of the Scottish Law.
Commission's propramme work, the Sercretary of State has ministerial

responsibility for the bulk of the law with which the Commission is concerned.

32 It is also apparent from the Statement that there are unspecified
areas of Scots law which are still the responsibility of Whitehall Denartments.
This leads at best to uncertainty and at.worsf to confusion, particularly as
there are'some quité extensive afeas of Scots law in respect of which
responsibility does not appear to have been precisely or publicly defined. We
have carriea out considerable research with the object of identifying areas

of Scots private law, for which Ministers other than the Secretary of State
for Scotlénd and the lord Advocate claim departmental respohsibility, but we
assume that similar work will have been done and the results taﬁulated by
those who have more ready access to the necessary sources of information than
we ourselves have. The Whitehall Departments which appear to claim the

widest responsibilities for areas of Scots private law are the Department of
Trade and the Department of Prices and Consumer Protection, but a number of
other Whitehall Departments have functions which may produce legislative
effects on a large variety of legal relaticnships under the law of Scotland.
This position is not satisfactory, and creates many difficulties and anomalies.
- It is difficult, for examplé, to reconcile the responsibility for bankruptcy
wﬁich, we are told, is vested in the Secretary of Sfate for Trade with the
| overall responsibility of the Lord Advocate for the law of diligence, with
which bankruptcy overlaps; It is equally difficult to reconcile the '
respbnsibilitieé assumed or claimed by the Secretary of State for Prices and
Consumer Protection for such matters as the sale of goods, exemption clauses,
and consumer credit with the overall responsibility of the Seéretary of State
for Scotland for the law of contract and the general law affecting moveable
property. There are similar ihdompatibilities between the interest in
"products liability" of the Department of Prices and Consumer Protection and
that of the Scottish Office in the general principles of the law of delict.

It may be said that similar problems arise in Ingland and Wales because,
although these Departments are responsible for legal policy in their specific

‘areas and  although the Lord Chancellor's Department has certain general
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" responsibilities, there is no Minister responsible for the co-ordination of

legal policy in different areas, that is to say, there is no Minister responsible
for the general state of the law of England and Wales. This is true, but it

was the objéct of criticism by Lord Gardiner amongst others in a Debate on
Ministerial Responsibility for the Law in the House of lords in 19712 In

relation to Scots law, however, the problem is certainly more serious since,
although the concerned Whitehall Departments are familiar with English law and aim
to achieve solutions compatible with its structure, they are likely fto be
unfamiliar with Scots law and so far as we are aware have no Scots lawyers on
their staffs. It is not really an .answer to this to argue that they may obtain
assistance from the Lord Advocate's legal secretéries or from solicitors in the
Gcottish Office. “Their advice may sometimes help to prevent glarlng anomalies,
but it is unlikely to secure the radical reappraisal of policies elaborated agalnst

the background of a different system of private law.

33. It is self-evident that these difficulties would be aggravated under a
devolutionary scheme which conferred only limited legislative powers upon a
Scottish Assembly. It is not clear that the Scottish department with overall
responsibility for Scots law or particular branches of Scots law would have access
to the preliminary or confidential papers of the Whitehall Department concerned
and, in consequence, the responsible Scottish department would probably be still
less able than in the past to influence the direction of United Kingdom law
reform. To our minds this points both to the need to maximise the powers of

the 3cottish Assembly in legal matters. and fhe need to vest responsibilityl

for such matters in a single and strong department of the Scottish executive.
Only in this way is the coherent development of Scots law likely to be assured,

and its guality and efficiency maintained and improved.

Need for a Department of Legal Affairs

zh. It seems clear to us that there is at present a real need, which would
be accentuated by devolution, for the creation of what might be called a
"Department of Legal Affairs' for Scotland. The désirubility of creating a
department of this kind was stressed in evidence to the Royal‘Commission by the

Law Society of Scotland and by the Lord Advocate's Department, but on grounds

Lords Debates, 30 March 1971, Vol. 316, cols. 1273-1313.
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primarily related to the need to provide for the more adequate administration
of the courts in Scotland.! The lLord Advocate's Department explained that
functions which in England were carried out by the Lord Chancellor's Department
were then divided between the Secretary of State, the Lord Advocate, and the
Lord President of the Court of Session. They pointed out that this division
of authority led to duplication of effort, waste of time, confusion of
responsibility, and difficulties at ministerial level of getting clear cut
decisions. These difficulties, as we have seen, largely remain, despite the
allocation of functions explained in the Prime Minister's Statement of

21 December 1972. The need for the creation of a single department with
responsibility for Scottish legal affairs has become more pressing than ever
in recent years, having regard to the movement internationally, but especially
at a European level, for the harmonisation of matters of private law. The
interests of Scots law in the related international discussions do not always
find at present effective and co-ordinated expression. Having regard to the
expanding frontiers of the interests of the Zuropean Communities, the need

for mechanisms to secﬁre the adequate expression of these interests will be
erucial if the United Kingdom remains within the European Communities and in

any event may be important in a wider international context.

35. These different threads of‘argument would each be re-inforced under
devolution. If there is to be any substantial devolution of legislative
authority in relation to Scots private law and criminal law, there would be
a crucial need to ensure that the general oversight of Scots law is the
responsibility of a Scottish Minister with an adequate departmental machinery
at his disposal. His Department (which might be called the Department of

Legal Affairs) should, we think, have responsibility inter alial
(1) to ensure that bills presented to the Scottish Assembly by any

Minister of the Scottish executive and Private Member's Bills
"acceptable to that executive are within the législative competence
of the Assembly and are_repugnant neither to United Kingdom law nor
to the law of the Luropean Communities. The preliminary vetting of
vires would presumably be a matter for the sponsoring department,
but it is thought that the Department of Legal Affairs would exercise

a general oversight and would develop a special expertise;2

' Minutes of Lvidence, Vol. 5, page 15 (Law Society), page 21 (Lord Advocate's
Department).

2 1t is understood that in Northern Ireland the draftsmen adquired a special

xvertise in_this spheres see Calvert, Constituti 1 Law i
?1$g§) D. 26§. P ' s Constitutiona w in Northern Ireland
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(2) to scrufinise all Bills presented to the Scottish Assembly and to examine
their implications for other relevant branches.of Scots law with a |
view, in particular, to avoiding anomalies and incongruities;

(3) in relation to the devolved branches of the law, with the assistance
of this Commission, to promote law reform, the consolidation of
statutes, and statute law revision;

(4) the Department of Legal Affairs might superintend the publication of
an annual volume of statutes affecting Scotland and of a series of
volumes of Scots statutes revised, and, if appropriate, indices. Use
might be made in this connection of materials available from "Statutes
in Force'; .

(5) in addition to these functions in relation to matters within the

| legislative sphere of the Scottish Assembly, we consider that this
Department should have certain duties in relation to Parliament
and the United Kingdom Government. To secure as far as possible
the genéral coherence of Scots law in a situation where there is
divided legislative and executive responsibility for different
branches of it, it seems desirable that'thelDepartment should be
consulted by United Kingdom Departments which are contemplating
legislation applicable to Scotland, whether or not within the devolved
sphere. The‘Department would render advice on such legislation and
advice in relation to the policy to be adopted by the United Kingdom at
law-making conferences, whether or not the subject-matter of the
discussions is devolved;

(6) the Department of-Legal Affairs might conveniently co-ordinate Scottish
representation within United Kingdom delegations to law-making conferences,
whether or not of the European Communities;

(7)  the possible allocations & administrative functions to the Department
of Legal Affairs would clearly require careful consideration. The
analogy of the Lord Chancellor'sloffice and of European Ministries
of Justice suggest that it would be appropriate for the Department
to take over responsibility for the administrative functions exercised
by the Scottish Courts Administration. It might conveniently
provide the administrative assisténce required by the legislative
draftsmen to the Scottish Assembly.
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36. It may at first sight seem anomalousto recommend that a Department
responsible ‘to the Scottish executive »nd through it to the Scottish Assembly
should have advisory functions in relation to Departments whose responsibilites
are tﬁltimafely to the United Kingdom Government. This result, however, flows
from the need to service two legal syétems within the same unitary State, and
we have concluded after much thought that it is a necessary consequence of

the form of devolution which we understand to be proposed., A problem similar
in kind would arise were the Scottish Department of Legal Affairs a United
Kingdom Department owing primary allegiance to the Westminster Parliament. The
anomaly would he more apparent than real if the Deﬁartment's role in relation
to the United Kingdom Government were simply an advisory one. It would merely
be an aspect of that inter—éovernmental consultation and co-operation which is
a necessary feature of federal and devolutionary comstitutions. Such advice,
moreover, would relate tolquestions which are legal and technical rather than
political. The Department, it is hoped, would exercise something of the extra-
political judgment which, we understand, is not infrequently contributed by the
Lord Chancellor's Department in relation to matters of Inglish law. These Juties,
however, would have implications for the staffing of the Department, to which

we now turn.

37. We envisage the creation within the Scottish executive of a Department
analogous to the Lord Chancellor's Department, though with a more general
 sphere of responsibility in the domain of private law and criminal law. Like
that Department, and like European Ministries of Justice, it should be staffed
by legally-qualified persons of the highest calibre. We accept the view of
the Law Society of Scotland, expressed in evidence to the Kilbrandon Commission,
that it is inappropriate that governmental policy in‘matters affecting the
core of Scots law should be a matter for non-lawyer administrators. Although
these administrators have given devoted service, they "are for the most part
not legally qualified and, in accordance with Civil Service practice, rarely
remain in charge of (their legal system) functions for longer than thfee or
four years. They consequently tend to lack authority, specialised competence,

and continuity’.’?.1 These defects are not always mitigated by the inclusion of

1 VWritten <vidence to the Kilbrandon Commission, Vol. 5, p. 16. Evidence in
a similar sense was given by the Lord Advocate's Department, Col. 5, p. 21.
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departmental solicitors on policy-making teams, since these solicitors, for the
most part, are specialists in the public law "codes" rather than in private law.
As we understand it, this position arose as a mere historical accident. The
creation of the ScottishFfice in 1885 and its later reorganisation were responses
to pressures quite different from the need to ensure the oversight and the reform
of Scots law. The main concern of the Scottiéh Office in legal ma%tters has been
and quite properly remains in the areas covered by these public law "codes",
particularly those associated with local. government. There are obvious
justifications for such an approach in such fields such as local government,
planning, housing, education, fisheries, and the like, where legislation will

not affect the central areas of the law. There is no justification for such

an approach in relation tao the central areas of private law the structure of
which can be irreparably damaged by illwconsidered legislation and in relation

to which a lifetime moy be too short a span to acquire a real understanding.

38. We think it important that ministerial functioms in relation to the
suggested Department of Legal Affairs should be exercised by a person with no-
other ministerial duties., This seems essential if the appropriate emphasis

is to be given to the maintenance and development of the Scottish legal system.
It seems desirable, also, that the Minister concerned should not combine -
responsibilitj for the administration of the courts with responsibility for
public prosecutions. This principle was considered by the Grant Committee1,

and accepted in the Sheriff Couris (Scotland) Act 1971. we think it important,
too, that the person concerned should be a lawyer and a 1aﬁyer of some eminence
in his profession. “hat he should be a lawyer seems to flow from what we regard
as the primary role of the Department, to co-ordinate legislative policy in
relation to Scots law. That he should be a lawyer of some eminence in his
profession flows not only from the importance of his legislative role, but
because, as we have suggested, he should be responsible for the administration
of the courts and because, in our view, he should assume the role of the
principal Law Officer of the Scottish executive. As such Law Officer he would
render the advice to the Scottish executive in situations where in the United
Kingdom Government the advice of a Law Officer of the Crown is at present
sought. He would also, we envisage, be the proper representative of the Scottish

executive in litigation, as is the Lord Advocate at present under the Crown Suits

Cmnd. 3248,1967, pp. 269-270
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(Scotland) Act 1857, It is clear that there is only one Minister marked out
by history TFor this role, and that is the lord Advocate who as a matter of
precedence in the Scottish legal hierarchy stands second only to the Lord
Justice-General., We think that, after devolution, the office of Lord
Advocate (or Minister for Legal Affairs) would continue to attract Lhe most
eminent members of tﬁe profession because -

(1) the duties of the office would be important;

(2)  they could be discharged largely in Scotland; and

(3) they would not be inconsistent with'future practice and preferment

in the profession.,

39. The recent history of the Westminster Parliament points to the fact that
there may not always be a member of the House of Commons qualified professionally
‘and by experience'to assume the duties of Lord Advocate. Recently, a Lord
Advocate who was not a Member of Parliament was pppointed, and was created a

Life Peer to enable him effectively to discharge his functions. Though it may

be that the contingency of & suitably qualified Law Ufficer not having a seat

is less likely to occur within a Scottish Assembly, consideration must be given
to the possibility. Moreover, if the Scottish Assembly is a unicameral one, as
we expect, it would not assist to appoint the lord Advocate a Life Peer. We
understand that in the Scottish Parliament the Lord Advocate had a seat ex
officio, and we suggest that serious consideration should be given to allowing

a Minister of Legal Affairs, who is not an elected member of the Scottish
Agssembly, to take a seat therein gg officio. OUnly in this way could it be ensured
- that, irrespecﬁivé of the accidents of the electoral system, the person best

fitted for the post could be appointed.

The United Kinpmdom Law Officer
4o, If the Lord Advocate were to become the Minister for legal Affairs in

bScotland, consideration would require to be given to the discharge of the Lord
Advocate's United Kingdom responsibilities in a devolutionary context. e
assume that these would still be of some importance. They would include the
advisory functions of a Law Office of the Crown, the representation of the
United Kingdom Government in litigation, duties in relation to United Kingdom
legislation, {(possibly) duties in relation to certain judicial appointments

in Scotland and, on certain assumptions relating to:control of the
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constitutionality of Assembly enactments, a duty to advise the Crown in relation
to their yires. ve suggest, therefore, that an additional Law Officer of the
Crown should be created whom we will call,. for ease of reference, the "Advocate-
General for Scotland". The Advocate-General would be assisted, as the Lord
Advocate is at present, by legal secretaries. Draftsmen would still be reguired
for the Scottish aspects of United Kingdom Bills, and those draftsmen would

presumably be attached to the Advocate-General's Office.

Respopngibility for Public Prosecutions

b, The conclusions which we have reached in the preceding paragraphs would
involve changes in the respoﬁsibility for public prosecutions in Scotland. If this
responsibility is not to be a matter for the person holding the office of
Minister of Legal Affairs in the Scottish executive, it is suggested that it

might be discharged Ey'the Solicitor-General. At present, however, while the

Lord Advocate is not responsible to the court for the actings as public
prosecutor1, he is responsible to Parliament for those actings as a Minister of
the Crown.2 This principle has in the past been considered important, but it

is not easy to see how it could be maintained after devolution. It might be
argued that in principle the Minister responsible for prosecutions should be
answerable to the legislative organ which enacted the legislation under which

a prosecution may be competent. But, on certain models relating to the scope

of devolution, this might be both lepislatures. It is not easy to see that the
person concerned can be a Minister simultaneously in the United Kingdom Government
and in the Scottish executive. The answer, possibly, would be to recognise that
that person holding office as public prosecutor has a quasi~judicial role, in

the sense that he is concerned with the impartial application of the law, what-
ever the source from which it emanates.3 On this view he could perhaps be an

officer of either administration, but if he is to be a Minister his rlace would

1 McBain v Crichton 1961 J.C, 25., per Lord Yuthrie at pe 31; Trapp v G, 1972 S,L.T,
(Notes) 46, per L.J,C. Wheatley.
2

See Lord Normend, "The Public Prosecutor in Scotlangd" (1938) sk L.Q.R, 345 at p. 354,

3 Cf. the conflict in England between the duty of the Attorney-General to act in
the interest of justice and his political interests - Shawcross, "The Office of
Attorney-General', Parliamentary Affairs, 1953-5h,



appear to be in the Scottish Assembly. As an alternative the office of
public prosecutor might be non-political, in‘ﬂhich case special provisions
and safeguards would have to be devised for appointment to and dismissal
from that office. In the whole circumstances we are inclined to think that
the alternative suggested in the preceding sentence might prove to be the

best course to adopt.

PART IV: STATUS OF ASSEMBLY STATUTES AND

THEIR REVIEW
Introduction _
42, A number of important and difficult problems are associated with the

characterisation of the Assembly's legislative power and with the
constitutionality of its enactments. <These guestions cannot be discussed
exhaustively in the absence of information concerning the proposed methods
and scope of devolution. - There are, however, certain problems which may be
discussed in general terms including the following:-

(a) the status of the enactments of the Scottish Assembly;

(b) the machinery to control the constitutionality of Assembly

~ Bills before they have received the Royal Assent; '
(¢) the machinery, if any, for review of the vires of Assembly statutes
after they have received the Royal Assent.

We examine each of these topics in turn.

Status of Scottish Assembly enactments

43, The word "devolution", used by the Kilbrandon Report and the White Paper,
implies the selection of a particular constitutional model which can be
adapted to the Scottish situation with appropriate modifications. Both the
Report and the White Paper are silent on the status of the Scottish Assembly's
statutes and on the question of their review. In relation to the former,
however, the very nature of a devolutionary system implies that, in contrast
with a federal constitution where the federal and provincial legislatures

are co-ordinate in their respective spheres, the provincial legislature

is intended to be subordinate to and dependent upon, the central legislature.
The provincial legislature is subordinate because the central legislature
retains sovereign power to legislate in the devolved sphere and may have a
power of veto. Lhe provincial legislature is dependent because it can at

any time be abolished by the central legislature, A fortiori its powers

can at any time be diminished by the central legislature. By conventien,
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however, in devolutionary.constitutions, the central lepislature does not,
without consent, normally legislate on matters devolved to the provincial
legislature, because to do so might among other things undermine the latter's
authority and lead to its demise. So long as it exists a devolutionary system is

therefore de facto not dissimilar to a federal system.

Lly, While it follows from the subordinate and dependent character of the
provincial legislature in a devolutionary system, that its devolved legislative
powérs are, in a narrow sense, ''delegated", the concept of devolution implies

that the provincial assembly is a "deliberative legislative body". Its enactments,
therefore, must be classed as statutes and not as mere ministerial regulations

or local or public authority byelaws. This has implications for the scope and
principles of judicial review., In this respect, the constitutions of South -
Africa and Northern Ireland have tended to follow the principles of federal
constitutions, especially that of Canada.1 The courts, in a federal or
devolutionary sytem, are in general concerned with the limits of the provincial
legislature's powers but cannot review the manner of their exercise. Accordingly,
the courts are not concerned with the wisdom or fairness or policy of its statutes
or even with the possibility of its abuse of legislative power.2 The provincial
1egislatﬁre in a devolutionary system "may legislate partially or retrospectively;

ll3

invade nights without compensation; or delegate its authority'” unless it is
specifically prbhibited from taking any of these stéps by the constituent act,
In principle, the powers of the provincial legislature within its sphere of
competence will reserble the powers of the central legislature except perhaps as
regards power to levy taxation (which will usually be clésely regulated’ and

power to enact a privative dause, where special considerations apply.

T In the leading South African case, Middelburgh Municipality v Gertmen 1914

A.D. 544, the court followed the Privy Council decision in Hodge v R. (1883)
9 App. Cas, 117 (P.C,) (which related to the provincial legislature_of___
Ontario). K In the leading Northern Ireland case, Gallagher v Lynn /1937/ A.C.
863, (P.C. Canadian authority was also relied on. :

A.G, for Canada v é*gingg;7gnzgfip 458957 A.C. 700 at pp. 712-713; A.G, for
da /191 A,

0 jo v A.G, for C / C. 571 at p. 583; Roval Bank v. The King
L‘!91? A.C. 283 p. 296; Co-operative Cogmititee on Japanese Canadians v A,G, for
Capnada /1942/ A.C. 87 at p. 102.

° Hanlo and Kahn, The Upion of South Africa (1960) p. 182.

2
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ks, In transposing these principleé into any scheme for legislative
devolution in Scotland, it seems clear that within its own sphere of
competence the Scottish Assembly must in principle be regarded as exercising
legislative powers of an autonomous and not of a delegated character. Its
enactments will have the effect of repealing or amending United Kingdom -
statutes within the devolved Sphere, and it follows that those enactments

must for interpretative purposes be given the status of statutes rather than
the status of delegated legislation. This seems inescapable because Assembly
enactments will almost certainly affect wide sectors of criminal law and
private law, including the law of property. It would be inappropriate to apply
‘to Assembly enactments the tests of delegated legislation and in particular to
allow its legislation to be challenged on the grounds:

{a) that it contravenes the rules against uncertainty, unreascnableness,
unfair discrimination between classes of citizens, and retrospective
operation;

(o)  that it infringes the rules prohibiting sub-delegation;

(¢)  that there was a procedural defect in the course of the legislative

_ process within‘the Assembly.
As in other devolutionary systems, the only challenge appropriate would seem to
be challenge on the ground that the enactment does not fall within the scope
of the devolved powers, ie, that the Assembly had acted ultra vires.

Scrutinv of Scottish Agsembly Bills

46, The Government is lkely to consider various methods of checking the
constitutionality of Bills at various stages of their legislative history.
It is obviously desirable that such checks should take place at an early
stage of the legislative process on the principle that prevention is to be
preferred to cure. These checks might include the following:
(a) Before presentation of the Bill
In the case of Bills presented by the Scottish executive and
Private Member's Bills which have been given drafting assistance,

there would presumsbly be a consideration of vires by the

sponsoring department and by the Department of Legal Affairs.

83.



_(b) After present

wWhen a Bill is presented‘to the Assembly it would presumably be
checked by the Gl'usari.rmanJ| (or Speaker) of the Assembly, It would be
his duty to control the deliberations of the Assembly and to define
their scope, and it is considered that the Chairman of the Assembly
should be empowered to exclude consideration of Bills, or of
provisions in Bills, which are prims facie ulira vires or to cause
them to be referred to a Scrutiny Committee of the Assembly. The

. Chairman and the Committee would presumably be aided by the clerks of
the Chairman's Office. This would represent merely an internal ;easure
of restraint on the part of one of the Assembly's own organs, but
there is no resson to think that it would not be an effective device

for constitutional control.

{¢) After the Third Readipe apd before Royal Assent
It is understood that in Northern Ireland the Attorney General for
Northern Ireland in practice certified the validity of a Bill before its
presentation for Royal Assent. We are not éoﬁvinced that it would be
desirable to provide by legislation for the adoption of a similar
procedure in relation to Assembly measures, for the reasons deﬁeloped

in the following paragraphs.

47. 1If the certifying Law Ufficer were to be an Officer of the Scottish executive,
his intervention would largely duplicate the internal measures for control outlined
in paragraphs (a) and (b) above. It would also place him in an extremely invidious
position because he would require, where appropriate, to déclare the measures of
his own executive to be ultra vires. If, on the other hand, the certifying Law
Officer were to be an Ufficer of .the United Kingdom Government, he would be the
focus of criticism from the Scottish Assembly and might well be accused, however
unjustly, of political bias. Whichever the Law Officer assigned to this role,

his intervention would be open to the objections:-

The Yffice of Lord Chancellor of Scotland Aces not seem to have been expressly
abolished, though no appointment was made after that of the barl of Seafield
who died in 1730 (Lord Cooper Iptroduction to Scottish Legal History, p. 3i4b.
The term "Chancelior" is used in other Scottish contexts to indicate praeses
or foreman, e.g.-of a jury.)
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(a) that this decision at this stage in the proceedings could relate
only to the Bill as a whole. It would not seem practicable to
allow to go forward for Royal Assent only those provisions of a
Bill which the Law Officer certified to be intra vires;

(b) that the volume of legislation might preclude the Law Officer
from taking a considered decision without the assistance of a
considerable staff;

(¢) that executive certification would preclude the development of
principles of interpretation which would clarify in advance the
extent of the devolved powers; .

() that the certifying Law Officer would be taking a gquasi-judicial
decision without the benefit of contradictory argument. For this
and other reasons, his certificate, in the absence of specific
statutory provisions, could have no binding effect upon a court of
law: it would merely have the negative effect similar to anterior

administrative vetting.

43. It might be said, however, that the Law Officer concerned should have
power to refer the matter to a body such as the Judicial Committee of the Privy
Council for independent advice. We would not recommend the adoption of such a
procedure. The opinion of the Judicial Committee would necessarily be reached
on the basis of abstract questions put to it, and its decision on such questions
could not prejudice parties in adducing further argument dealing with new and
specific objections to the yires of the enactment. In Attorney General for
British Columbia v Attorney General for (-'»ain::’u'la.'1 Lord Haldane remarked: '"Not
only may the question of future litigants be prejudiced by the court laying
down-principles in an abstract form without any reference or relation to actual
facts, but it may turn out to be practically impossible to define a principle
adequately and safely without ascertainment of the exact facts to which it is
to be applied". It seems clear, therefore, that any opinion given by the Privy
Council to the Law Officer on whether a Bill should go forward for Royal #Assent
could have no formal binding effect in subsequent legal proceedings. It might,
of course, be suggested that the opinion of the Law Ufficer of the Crown, whether

or not fortified by the advice of the Privy Council, should be conclusive of

1 [T9147 A.C, 153 at p. 162
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the vires of an Assembly enactment in the sense of excluding judicial review of
Assembly enactments. We consider, however, that any exclusion of judicial

review would be undesirable for thé reasons which we proceed to develop.

Disadvantages of Judicial Review

by, It is only when a® Assembly Bill becomes law that it has direct impact on the
members of the publié‘and that the question arises whether a member of the

public should be empowered to challenge its constitutionality. This is a
difficﬁlt subject and if this péﬁer is to be kept wiﬁhin a reasonable compass

only the main principles can be discussed.

50, In both federal and devolutionary constitutions the enactments of the
provinﬁial’legislature are normally subject to judicial review in the ordinary
courts of the land. While this does not conclude debate on the matter, it does
seem to throw a heavy burden on those who might propose tb exclude judicial
review. Thecbjections which'might be advanced against judicial review would
appear to include the following:

(1) The admission of judicial review might be argued to be inconsistent
with the concession of legislative authority to a democratically
elected Assembly. This argument must proceed on the assumption that
a democratically elected Assembly must exercise unlimited powers. If
this view is rejected it is seen that, in a devolutionary system,
the organs of judicial review are not trespassing upon the domain
of a legislature. Then intervention is merely to ensure that the
Assembly exercises its allotted role under the constitution.

(2) Judicial review is sometimes said to lead to a "legalistic" and
dogmatic approach to the interpretation of constitutions which
require adaptation to the changing forces of political and sodial
life. Major social and economic initiatives on the part of an elected
legislature may, it is sometimes argued, be stifled by the
intervention of non-elected judges. Such aﬂ argument might have some
force in a constitution which seeks to establish and protect funda~
mental rights, but has less force in a situation where the question is
simply which of two legislative bodies has the power to take those
major social and economic initiativés. In any case, we have every

confidence that, in a situation where a clash of social or economic
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policy emerged in a case involving vires, the ordinary courts of
the Unitgd Kingdom would appreciate that the canons of interpretation
of constitutional documents are not necessarily those appropriate
to the interpretation of ordinary legislation.1 _

{(3) Other arguments which might be adduced against judicial review
are of a more mundane character. It might be argued, for example,
that judicial review may lead to the law being uncertain for a
considerable period. We concede that the opportunity to challenge

the vires of an enactment in court may only arise long after the

statute has come into operation, but the enactment effectively
operates as law until it is challenged. The objection is not to
' the certainty of the legislation, but to the possibility of it

being declared invalid. But a problem similar in kind would arise

if the method of dealing with ultra vires enactments were simply
repeal by the United Kinpdom legislature. It is also occasionélly
insisted that the law's delays are such that judicial methods

of review of the constitutionality of legislation are out of place.
We are not impressed by this Objection: it is within our knowledge
that the courts in Scotland, when the need arises, can and do

dispose of cases with great expedition.

Advantages of Judicial Review

51 The advantages of judicial review are best seen by supposing a decision
to disallow it. We consider that a specific prohibition of judicial review
would be necessary if the Devolution Act were to specify either a list of
devolved powers or reserved powers, or both. The courts, wherever a question

of private right or of criminal guilt arose, would be bound to consider in

the conteXt of the Act, the formal authority of the legislative provisions which

are drawn to its attention.

52 One effect of specific prohibition of-judicial review would be to make
it impossible for the Devolution Act to provide, as does the Government of

Ireland Act 1920 at various points, that provincial legislation so far as

1 See Att, Gen. of Ontario v Att. Gen. of Canada /19477 A.C. 127 per

Lord Jowitt, L.C, at p. 154.
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contravening the limitations of that Act shall be void..1 The courts could not
fail to take notice of the fact that certain types of provision had been declared
void by the Devolution Statute itself. Whether it would be practicable to '
exclude judicial review and simultaneously retain the ultimate sovereignty of
Parliament is not a matter on which we care to speculate. "hat is clear is
that if'judicial review were specifically excluded, all Assembly statutes would
at once take effect automatically as law and the only controls on their vires,
apart from adminiétrative vetting and vetting by the Speaker's Office, would be
the withholding of the Royal Assent, and subsequent control by the United
Kingdom Parliament in the form of subsequent legislation. It may be strongly
argued, however, that such procedures should be reserved for use as a last

resort in circumstances where confrontation has become unavoidable,

53. If judicial review were excluded it would be necessary, in the first place,
for the Westminster Government to require Assembly Bills to be submitted to it

and to use freely its power to secure the withholding of the Royal Assent. This
would transform what in principle ought to be legal questions as to the extent

of the devolved.powers into questions dominated by political considerations. _
The withholding of Assent, whether or not justified in terms of the constitutional
arrangements, would be seen as a political act and be vulnerable to the criticism
that the United Kingdom Government was judge in its own case. It would lead
guickly and unneceasarily to situations of confrontation, between the Scottish
executive, or even the Scottish Assembly and the United Kingdom Government.

This possilility is best avoided.

5S4, The second and ultimate control in the absence of judicial review would be
the enactment of subsequent legislation by the United Kingdom Parliament. There
are both political and practical objections to control by subsequent United
Kingdom legislation. It would be liable, clearly, %o occasion situations of
political confrontation, whether the repeal of the Assembly enactments were
express or implied by the terms of subsequent legislation. As a method of
policing vires it would be open to the objection that it wouid be entirely one-
sided and would tend to lead to the gradual resumption by the United Kingdom

Parliament of legislative powers in the devolved sphere. ve imagine that, on

1
Cf. 1920 Act, s. 4 at end, s. 5(1), s. 6(2) etc.
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this ground alone, this method of policing vires would attract strong
criticism in Scotland. But it is open to other objections of a practicdl
and legal character. It would be a cumbersome way of removing minor

provisions which happened to be ultra vires and it would be difficult to find

Parliamentary time for such legislation, which might well be controversial.
From the standpoint, moreover, of persons within Scotland it would mean that
the Scottish statute book would be a quite inadequate muide to legislation
affecting Scotland; The situation would be particularly complex in cases of
implied repeal by inconsisteht legislation. The rules of statutory
interpretation would then be required to discharge a burden which they are
peculiarly ill-fitted to beaf.and the Scottish citizen would be left uncertain
of his rights until the matter had been tested in the courts. <The uncertainty
which is sometimes said to be associated with judicial review would arise

in a situation where the normal safeguards associated with judicial review
would be inoperative. For these reasons, it is considered that it would be

mischievous to bar judicial review.

55. 'Positively, the need for judicial review arises in this way:

(1) Assuming that the Devolution Act specifies by list either the
devolved or the reserved powers there may inevitably be some
doubtful cases.

(2) However careful the official scrutiny of Assembly Bills cases
may possibly occur where the Assembly exceeds the powers conferred
upon it by the Devolution Act. The experience of devolution in
Northern Ireland shows that these cases are likely to be rare,
but they may occur, especially if the scope of the devolved
powers is limited. _

(3) At a practical level the ordinary citizen must he in a position
to know whether or not an Assembly enactment is operative as law,
If he acts upon it and his action is challenged in court, the
Jjudge cannot have recourse to a pon liguet: he must decide which
enactment has primacy or refer the matter to a specialised

tribunal for adjudication.
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Conferring upon the courts the duty of policing vires would have the advantage

of securing respect for the constitutional arrangements embodied in the Devolution

Act and help to prevent their constant questioning in a political forum. .It

would have the advantage, too; from the standpoint of all concerned - politicians,

administrators, lawyers, and the citizen - of enabling a body of principles to

be developed aﬁdacknowla#md governing the boundaries of the respective competences

of Parliament and the Assembly.

Procedures for Judicial Review

56. On the assumption that the principle of judicial review is accepted, we
would stress the importance of using existing procedures whetever possible, although
some adaptations of details of procedure may be found appropriate. Proliferation
of different types of review procedure should be kept to a minimum, and it is
thought that a considerable degree of wniformity in procedures can in practice be
achieved whether the case is concerned with - 7
(a) repugnency to or inconsistency with EEC law (apart from applications
for preliminary rulings);
(b) reduction of a statutory instrument made under a U.K. or Scottish
Assembly enactment; or
(¢) declaration of the invalidity of an Act o the Scottish Assembly on
the ground of inconsistency with the Devolution Statute or any other
ground importing ultra vires. |
There are a number of existing procedures which might be available in their
present or some adapted form and, although there are a number of other less
suitable possibilities, it is thought that the fiel& of choice would probably
lie amongst the following:-
(a) Direct challenge by Petition or by Action of Declarator or Reduction
or, in cases where arreement on the facts proves possible, a Special
Case to the Inner House under the Court of Session Act 1868.
(p) Indirect challenge of validity by way of exception of defence in

¢ivil or criminal proceedings.

57 It is also important to consider what would be the appropriate forum
in cases where the validity of an Assembly enactment was challenged. It
would seem appropriate to consider the matter first in the context of Actions

of Declarator or Reduction. Actions of Declarator were formerly competent
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only in the Court of Session, although by the Sheriff Courts (Scotland)

Act 1907 s. 5{1) the jurisdiction of the Sheriff is extended to Actions

of Declarator which do not determine the status of individuals. Actions

of Reduction remain incompetent in the Sheriff Court, and an Action of
Declarator which is in substance a Reduction cannot be dealt with in the
Sheriff Court, &erious difficulties might arise, however, not only for

the parties but for the government, if an enactment of the Assembly were
declared invalid by a decision reached, possibly on inadequate argumeunt,

in an inferior court. Having regard, therefore, to the importance of
declarétory or rescissory conclusions reléting to Assembly enactments, it is
thought that there is a case for referring to the Inner House of the Court

of Session all questions concerning the validity or Invalidity of such
enactments, and such procedure would have the advantage of cutting out at
least one tier of appeal. The same considerations seem to us to apply also
in respect of cases before the Uuter House of the Court of Session., We
therefore suggest that the most appropriate process in circumstances where
there is direct challenge of the validity of an Assembly enactment would be a
Petition to the Inner House of the Court of Session or, in cases where
agreement on the facts proved possible, a Special Gase to the Inner House under
the Court of Session Act 1868,

58, It ®a more difficult question whether the same approach should be adopted
in cases where the issue of illegality arises by way of exception. In princivle
the defender in a civil action or the accused in cr;minal proceedines ought

to be able to state objections to a deed or decree or enactment in the course of
proceedings. This procedure receives a degree of recognition in relation to
objéctions to deeds or writings both in Rule 174 of the Rules of the Court of
Session and Rules 50 and 51 of the Kules of the Sheriff Court. We would,
however, hesitéte to extend this principle to defences iﬁ civil actions either
in the Outer House of the Court of Session or in the Sheriff Court which
impugned the validity of Assembly enactments. It is thought that, having

regard to the special importance or such a cquestion, civil actions in which

they arise should be sisted to allow proceedings for reduction to be taken in
the Inner House of the Court of tession. OSimilar considerations would apply

to proceedings before administrative tribunals, children's hearines etc.
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Where such questions arise in criminal proceedings in any Court, whether the
High Court, the Sheriff Court or any other Criminal Court, it is considered

that procedures should be provided to bring such quesﬁions directly before the
Inner House of the Court of Session. This would enable all such questions of
ultra vireg, in whétever proceedings they arise, to be considered and decided

in the same court, and such procedure would have the advantage that the original
process whether civil or criminal would remain in the court before which it was
pending. In criminal proceedings procedure would have to be provided to enable
the case to be continued to await the decision of the Inner llouse of the Court -
of Session on the cuestion of ultra vires, and it is possible that the procedure
provided for references to the European.court from criminal courts in Scotland
might provide a heuful analogy.1 We would emphasise both in relation to civil
and criminal proceedings that the details of procedure would most usefully be

contained in Acts of Sederunt or Adjournal.

55. In summary, therefore, we conclude that whenever queétions of ultra
¥ires arise in any court or tribunal the most appropriate procedure for

judicial review would be a Petition to the Inner House of the Court of

Session or, in circumstances where agreement on the facts‘prOVed possible a
Special Case for Opinion and Judgment to the Inner House, Meanwhile the original
civil or criminal process would be sisted or continued, as the case might be,

and this would enable the court before which the particular case was pending

to retain control of the procedure in that court. We do.not consider in this
paper the general issue of appeal to the House of Lords. An appeal from the
Inner House of the Court of Session to the House of Lords would normally be
competent on questions of this kind, and it may be thought advisable in
constitutional matters to accept the additional delay and expense which an

appeal to the House of Lords necessarily involves. The appropriate

compasition of the Judicial Committee of the House of Lords to hear constitutional

appeals of this kind might merit special consideration.

60, A further set of questions relate to title to sue. In the case of -
a direct challenge to vires by a private litigant it is thought that the
ordinary rules relating to title and interest should apply. bln addition,
however, it is thought that the Scottish law officers both of the Scottish

In older Scottish practice the Court of Session exercised criminal
jurisdiction in respect of forgery, Erskine I.3.21.



executive and of the United Kingdom Government should have by virtue of their
offices a title to present or oppose proceedings for Declarator or Reduction
of an Assembly enactment or to be parties to a Special Case. The question

will undoubtedly arise whether the Court itself should ex proprio motu take

notice of the unconstitutionality of an Assembly enactment. I1f it is
provided that an ultra vires enactment is void the Court will necessarily have
to take notice of the fact. Again, however, it may be thought appropriate for

intimation to be made to_the law officers.

61. _ Whether the challenge is direct or indirect it seems important that
there should be Government participétion in the proceedings. In Canada early
provision was made to secure intimation to the law officers of the Crown of
actions raising the issue of the constitutional validity of any 4ct of the
Parliament of Canada or enactments of prdvincial legislatures and to concede
to the law officers the right to be heard. Legislation to this end was passed
in Quebec in 1882, Ontario.in 1893 and subsequently in most other Provinces.
It would seem appropriate to make similar provision in the Devolution Act,

in order to ensure that in all cases where the law officers were not already
parties they would be able, if so advised, to enter the process and to take

part in any proceedings designed to test the vires of an Assembly enactment.

PART V: DEVOLULTION AND THE ROLE OF
| THE SCOTTISH L4W COMMISSION

62. Section 2(1) of the Law Commissions Act 1965 provides that this
Commission is comstituted "For the purpose of promoting the reform of the law
of Scotland”" and section 3(1) of the Act provides among other things that it
shall be the duty of this Commission to take and keep under review ''all the

law" of Scotland "with a view to its systematic development and reform".

63,  While it is presumed that wide areas of the law of Scotland will be
within the Scottish Assembly's sphere of competence, nevertheless large
sectors may remain within the exclusive competence of the United Kingdom
Parliament. ®Such a division of legislative résponsibility might be paralleled
by a division of administrative and executive functions between United Kingdom

and Scottish departments, We have explained in Parts II and III of this paper

93.



that these divisions & responsibility are not likely to facilitate the coherent
development of Scots law. They will make it still more difficult for the Commission
to fulfil its task of securlng the orderly and systematlc development of Scots

law, but at the same time make its role more 1mportant. The White Paper

presenting the Government's Proposals for English and Scottish Law Commissions1
envisaged that the Commissions should be charged with keeping the whole of

English and Scots law respectively under review. It follows that in any scheme

for legislative devolution the Scottish Law Commission will require to keep

under review the law of Scotland as a whole, whether legislative responsibility for

any particular aspects of its resides in Westminster or in Scotland.

6k, The Commission, therefore, ﬁay in carrying out its statutory duties and
functions be responsible to two governments which may be of different political
complexions. Thismay present certain difficulties, but the Commission must
continue both in theory and in practice to be completely independent of party
politics. The maintenance of the widely praised convention that its Chairman

should be a judge would continue to underline the point.

65. We suggest that the power to appoint members of the Commission (under
section 2) and the powers conferred on the Commission's "parent minister"
(under section 3) should be vested in a Minister of one executive (presumably
the Scottish executive) who would exercise his powers either jointly with
the appropriate Minister dealing with Scottish legal affairs in the other

executive, or after consulting that Minister.

66. We consider that individual Ministers of the United Kingdom executive
and of the Scottish executive should have power to obtain advice from this
Commission under section 3(1)(e) of the Law Commissions Aet 1965. Again,

this is made possible by the wholly independent position of the Commission.

67. Under section 3(1){d) of the 1965 Act it is the duty of the Commission
"to prepare from time to time at the request of the Minister comprehensive
programmes of consolidation and statute law revision, and to undertake

the preparation of draft Bills".

Temnd. 2573, 1965.
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68. . Consolidation is intended to bring together as far as possible in a
single statute and in a systematic way all the statute law on a particular
subject. In principle, the substance of the law is left unaltered, though

the Consolidation of Enactments (Procedure) Act 1949 enables ''corrections and
minor improvements"1 to be made and the system of Law Commission recommendations
permits slightly greater elasticity. A Joint Committee of both Houses considers
whether or not the changes are such that they should be separately enacted

by Parliament but otherwise Bills under the 1949 Act, like other Consolidation
Bills, enjoy expedited procedures in Parliament. The work of the Scottish Law
Commission in the field of consolidation is briefly described in the Preparatory
Note to the Commission's Second Programme of Consolidation and Statute Law
Revision.2 Some of it is effected jointly with the Law Commission since most
recent consolidation has been concerned with United Kingdom legislation, but

a number of purely Scottish consclidations have been effected.

69. The devolution of legislative powers to a Scottish Assembly will clearly
present problems, Lheir nature and gravity will depend largely on the '
extent of the devolved powers, because a satisfactory scheme of consolidation
may make it nécessary for the measure to include both retained and devolved
subjects. If the extent of the devolved subjects is small, the.sccttish Asgsembly
may be able to play only a limited role in consolidation even when, in relation

to their extent, the statutes apply to Scotland only.,

70. Similar problems arise in relation to statute law revision. Such
revision is concerned essentially with the repeal of obsolete or spent enactments,
though the preambles to recent Statute Law (Repeals) Acts refer to 'certain
enactments which are no longer of practical utility'. The current work of the
Commission in this field is also described in the Preparatory Note referred

to above. At present the Commission discharges its duties in relation to

Statute Law Revision in two ways. It usually, in co-operation with the Law
Commission, proposes a Uﬁited Kingdom Bill, repealing concurrently with United
Kingdom repeals, or England or Wales or Northern Ireland repeals, ©Scotland only

repeals, though any combination of these is possible. Though United Kingdom

L expression defined in section 2 of the Act.

2 Scot. Law Com. No, 27
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Bills are preferred, because of shortage of Parliamentary timé, recourse may
also be had to Scottish Bills. These deal with repeals of United Kingdom
provisions restricted to Scotland in their operation, or repeals of enactments
affecting Scotland oniy. It is evident that if the powers devolved upon the
Scottish Assembly are restricted, that Assembly will be able to play only a
limited role in statute law revision even in relation to statutes which extend

to Scotland only.

71. A minor point arises concerning the laying and presentation of the
Commission's publications in the United Kingdom Parliament nnd the Scottish
Assembly. At the present time, the Commission's "By Act papers" which are
laid before the United Kingdom Parliament consist of the following:-

(1) programmes of law reform (s. 3(1)(b) and 3(2) of 1965 Act);

(ii)  programmes of consolidation {s. 3{(1)(d) and 3(2));

(iii) programmes of statute law revision (s, 3(1)(d) ana 5(2));

(iv) repo€t§ containing proposals for reform arising out of the above
5. 32J;

{v) Annual Keports, s. 3(3).
We consider that these papers should be laid before both the United Kingdom
Parlisment and the Scottish Assembly.
in addition, certaln of the Commission's publications appear as Command
Papers. These consist of -

(i) reports arising out of remits by ministers and advisory
bodies appointed by government {(s. 3(1)(e) of the 1965 Act);

(i4) reports arlslng out of proposals made by members of the public

(s. 3(1)(a));

(iii) reports arising out of the consolidation of certain enactments.
Presumably there will be facilities for the publication of Command Papers
presented to the Scottish Assembly by the Scottish executive on behalf of Her
Majesty. Obviously, the Minister who receives a report under s. 3(1)(e) will
present the paper to the legislature to which he is responsible. lhere may
be a case for informal arrangements enabling these to be made available to
members of the other legislature. The appropriate legislature for !
presentation of s, 3(1)(a) reports will be determined by the subject matter

and can be decided 2d hoc, with informal arrangements for making the reports
available to the other legislature. '
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72. Ve would draw attention to sections 4 (remuneration and pensions
of Commissioners) and 5 (staff and expenses) of the 1965 Act which may

require some amendment depending on the financial aspects of devolution.

(Signed) J. 0. M. HUNTER

CHATRMAN

Scottish Law Commission
Edinburgh
M 1
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