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PART I
INTRODUCTIO

1. In this Memorandum the Scottish Iaw Commission examines
certain questlons relating to damages for injuries calsing
death, Our initial remit related to certain specific

questlons referred to us under s, 3(1)(e) of the Taw

Comm1351ons Act 1965, namely (1) whether relatives should

not have a right to sue for solatlum and loss of support

even when the deceased himself had initiated proceedings during
hls 11fetlme, and (2) whether the clasg of relatives

ent*tled to sue for solatium and loss of support should not

be extended +to include collaterals,

2. We considered these gquestions in ocur Memorandum No 5 but
on studying them we found that there were a number of related
questions which conld not be omitted from con31deratlon if
the law were to be dealt with in an orderly fashlon. While
sugfesting that the related questions were of less urgency,
we thought it desirable te obtain the views of the profession
and others concerned about thei. Ve stated, therefore, in
our Memorandum whet these related questions were, how the

law at present approached them, and considered possible
amendrents to the law, In addition, after consultation, we
included in our Second F Programme an item designed to permit
us to take an overall view of the problems raised by actions

of damages following injuries causing death,



3, Ve have been greatly assisted by the comments submitted

uoon Memorandum No 5. One general observation made by those

best quelified to judge was that, contrary to our preliminarly
fi view, it would be wrong to advocate interim amendments to the
.law to redress the specific questions'referred.to our
attention. Ve accepﬁ this criticism as well-founded. While
the apnlication of the present law to the questions referred
to in the preceding paragraph may occasion hardship, if fhese
questions were dealt with in isclation other anomalies
conducing to hardship of a different kind might well be

shtroduced into the law.



PART IT

STUCTLRE OF THE PRESENT TAW

1, General

4. Under the present law of Scotland, when a rerson dies gz g

result of injuries caused by the delict,including the negligence

another, sets of rights emerge in favour both of the deceased's

executors and of his dependent relatives which are different
in character, It is g condition of such rights emerglng
that, 1mmed1ately before the death of the injured person,
the latter was, or if ‘he hag survived would have been,
entitled to bring an zction in respect of the injuries, When
the injured person has himself waived hisg fight to sue or
has himself recovered damages or settled a claim for

damages before hig deathl, neither his executors nor his
dependants will have any right of' action in respect of the
injury. Similarly, if the deceased's right of action has
Prescribed or is time-barred, the r:ghts of action of his
executors and of his dependants are excluded, a Principle
whose operatlongls preserved in s,6(1) of the Law Reform

(Iimitation of Actions etc) Act 1954,

5. The rights of action respectively of the deceased's
executors and of his relatives are quite distinet in their
nature, The executor's rights of action are simply those

which the deceased himself possessed by reason of the injury

Isee Darling v or ray and Sons, (1892) 19 R (HL) 31, per
Lord Watson at p 32.

o~
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4,

‘done to him, so far at least as the law allows of their

transmission, Those of the relatives are independent claims

L e

for the losses which they have suffered by reason of the

wrong done to then.. Although the precise rights of the
relatives in the presént state of the law mﬁy in fact.depend
upon the steps taken by the executors, the Court has
frequently stressed that their respective claims are of a

difrerent kind, and depend on different principles™.

2. Summary cof rights of execufors

6. An action may be brought by the execuiors to enforce
those rights which the deceased himself possessed during
hig lifetime against the persen at fault. During his life-
time, a person has a rlght first, to damages for any
patrimonial loss he suffered as a result of the accident,
Under this head he may claim medical and other out~of-
pocket expenses, loss of earnings to the date of the action
and logs of prosPective earnings. There is no direct chttish
authority as to whether the logs of prosgpective esarnings
extends to the period of a man's pre-accident expectation
of life or merely to the period of his post-accident
‘expectation of 1life; (the latter period has been selected

in Engl&nd2, but a different view has been taken in Australias.)

lDavidson v Sprengel, 1909 SC 566

Ollver and Others v Ashman and Another (1962) 2 QB 210;
and its sequel, Murray v shuter & Others {1971 115 8J 774

!

JSkelton v Collins 1966 115 CIR 94.




5.

The person injured has a right, second, to solatium for

his physical pain =ngd suffering, for his loss of limbs ‘and

sense organs, and their functional impairment, for disfigure-
ment, and for nervous shock including, possibly, that

E occasioned by the realisétion that his expectation of life

: has been diminishedl. These are the injured person's own

rights.  After his death his executors may sist themselves

as pursuers in any Proceedings instituted by the deceased
duriﬁg his lifetime, whether these Proceedings were
instituted to recover patrimonial loss or solatium, If the
dgceased did not institute Proceedings during his lifetime,
his executqrs ﬁay bring an action to recover damages for

the patrimonial loss suffered by the deceased, irrespective
of whether or not the deceased himself intimated a claim to

2. But the loss must be a loss suffered by the

such damages
deceased in respect of which he could have rut forward g
claim in his lifetime; on this ground a claim on the part of

the executors for funeral expeﬁses was disalloweds.

Ticlaster v Caledonian Railya Co, (1885) 15 R 252, per
Lord President Inglis at p 254; Balfour and Others v Wi
Beardmore and Co Ltd, 1956 SIT 205, per Lord Strachan at
p 215. o .

“Yein v MoCall (1844) 6 D 1112

3McEnanewg v Caledonian Railwa C0,1913, 2 SIT 293 sequel to
Leigh's Executrix v Caledonian Railway Co 1913 SC 838, which
vas overruled on another point in Smith v Stewart & Co, 1960
8C 329, -
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Moreover, there is authority for the view that the executors'
claim for loss of earnings is limited to the period of the
deceased's actuval survivancél.' The executors, however,
cannot'always insist on the deceased's claim for solatium,
They may do so0 only if the injured person actually initiated
p:oceedings to recover damages under this head during his

2

lifetime“, The formal intimation of a claim on his behalf

is insufficientB.

2. Summary of rights of dependants

{a) Conditions of dependants’' rishts of action

7. The rights of the deceased's dependants are not directly
derived from those of the deceaged. They are of a different
natﬁfe and are designed to compensate losses which they,
rather than the deceased, suffered. One result of this is
that the defender-in'an action by the deceased's dependants
may plead in defence that the pursuer was gciens et volens.
A father who claimed solatium in respect of the accidental
death of hlS pupil child was successfully met with a plea
that he had acquiesced in the defender's breach of duty by
continuing to live with his family (including the child in
question) in the property whose defecfs were alleged to have

caused the accident4.

;Sommerv1lle v Hational Coal Board 1963 SC 666, especially
Tord President Clyde at p 669 — see paragraph 56.

2Rern's Executor v Montrose Asylum, (1893) 20 R 859;

Stewart v London, Midland and SCOttLSh Railway Co, 1943 3C
(Hn) 19.

BSmith v Stewart & 00,1960 SC 329 (Court of Seven Judges).

4o . .
Davidson v Sprengel, 1909 SC 5663 see also Innes v Fife
TeaT Co Ltd (1501)3 ¥ 535.
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7.

8., At the same time, as Lord Mackintosh has pointed outl,
"the relatives' right of action is not wholly and in every
sense independent of thelright of action in the deceased
himself. Both righfs‘depend upon the same wrong, and the
fact that the deceased suffered an actionable wrong is the
foundation and, in my opinion, the indispensable foundation
of any right of action vesting in the relatives". Until the
law was altered by the Law Reform {Contributory Hegligence)
Act 1945, the deceased's contributory negligence barred his
own action and, in consequence, fhat of his relatives™.
The principle that the contributory negligence 6f the deceased
can be pled against a dependant was, however, preserved by
section 1{4) of the Act of 1945, and it probably remains the
law thaf if tﬁé deceased knowingly and voluntarily assumed
the whole risk, the claims of his relatives would be barre&s.'
It is certainly true that when the deceased has_antecedently
waived any claim for compensation in respect df personal
injuries, hig relatives have no right to damages and solatium
for their 10954, although there is BEnglish authority for the
view that if the contract merely limitis the amount recoverable
(e.g. & ticket limiting liability for accideptal injuries to

£200) the action of the dependants would not be barred’. The

lMeKay v Scottish Airways, 1948 SC 254 at p 258.

2y oNaughton. v Caledonian Railway Co, (1858) 21 D 160

3See Steel v Glasgow Iron and Steel Co 1944 SC 237, where
this was a matter of assumption rather than of express

" degision.

Yckay v Scottish Airweys Ltd 1948 SC 254

SNunan v Scuthern Railway Co (1924) 1 KB 223;
Grein v lmperial Airways Ltd (1937) 1 ¥B 50,
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8.

acceptability of these rules is considered later in this

paper.

9. It is, however, also important to notice that the
dependants' right of action is excluded where the injured
pérson hag initiated an action far damages and solatium, which
is insisted upon by his executors after his death. This rule
was established by thé House of Lords in the case of

Darling v Gray.and Sonsl, & case which we were especially

requested to consider with a viéw’to law reform. We do so

in detail in this paperz.

(b) Heads of claim in dependants' action

10. The dependants' rights of action may be summarised as

follows:—

a. a right to repayment of outlays and expenses in
connection with the deceased's death; but the
- cost of a tombstone or travelling exvenses to attend

2 pareht's funeral are not admitted3;

b. a claim for compensation for "the loss of the
natural support which the deceased afforded to the

pursuer, or might in future have afforded"é; and

1(1892) 19 R (HL) 31, more fully revorted gub nom.
Wood v Gray & Sons, (1892) AC 576,

2paragraphs 46-56

3Tran v Road Haulage Executive 1952 SLT (Notes) 58;
Drummond v British Railways Board ;1965 SLT (Notess 82.

4guin v Greenock and Port-Glasgow Tramways Co,1326 SC 544,
per Lord President Clyde at p 547; Sagar v National Coal
Board. 1955 3C 424. :

i
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9.

c. a claim to what has been called "a solatium", in
the case of the relatives a sum of money in acknowledg-

ment of grief and sorrow occasioned to them by the

deceased's deathlo

(¢) Class of versons who may claim

11. Under the common law of Scotland the class of pers&ns
who may claim demages and solatium following a personfs
death are defined by the ftwin criteria of relationship and
duty to support. TLord President Inglis declared: "And iﬁ
is equally true that this claim may be maintained, although
the party raising the action cannot qualify any direct
pecuniary loss by the death of his relative. It appears

+to me that the true foundation of this claim is partly
nearness of relationship between the deceased and the
person claiming on account of the death, and partlj the
existence during life, as between the deceased and the
claimant, of a mutual obligation of support in case of
necessity"2, .Lord President Inglis stressed the need for
the simultaneous fulfilment of both these qualifications.
Where neither qualification is fulfilled, as where a master
sueg for tHe loss caused to him by the death of a servant,
no claim for damages and solatium is competent3. Where a
legal relationship exists between the deceased and the
pursuer, this will not guffice to found an action unless i%

wasg such as to found a duty to support.

lguin v Greenock and Port-Glasgow Tramways Co,6 1926 SC 544,
per Lord President Clyde at p 547; Sagar v National Coal
Board, 1955 SC 424,

2Eisten v North British Railway Co,(l870) 8 M 980 at p 984.

SReavis v Clan Line Steamers Ltd, 1925 SC 725.
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2. Although the right to clzim damages and solatium was
:nénceded exceptionally to the husband of a deceased woman
even at a time when a wife was under no legal duty to aliment

" her husbandl - a right which still subsists - the common law

:??.1318 was applied strictly to sisters who, on the death of
l.fheir brother, had lost their sole means of support 2 and to

- children who, during the lifetime of their vaternal grand-

father, claimed damages and solatium following the death of

3

their maternal grandfather who in fact supported them~.

A rule, moreover, gradually developed which, in its final
form, declared that a mother hed no independent title to sue

for damages and sclatium for the death of a child while the

father was alive4.

1%. Equally, the existence of a duty to support during the
deceased's life is insufficient in the absence of a legal
relationship between the deceased and the claimant. Under

the common law, the father or mother of an illegitimate child

lQQE v Brown & Co,(1844) 6 D 534. See also Mckinlay v
Glaggow GCorporation, 1951 SC 495.

2pisten v Morth British Railway Co, (1870) 8 M 980.

SBwart v R & W Perguson, 1932 SC 277,

'f “ynitehead v Blaik, (1893) 20 R 1045; Barrett v North
| British Railway Co,(1899) 1 F 1139; Aitken v Gourday
i and McNab, (1903) 5 F 585; Laidlaw v National Coal

Board, 1957 3C 49.




11.

ned no title to sue in respect of that child's deathl, nor
had an illegitimate child a title to sue in réSpect of the
death of its motherz. A divorced person has no right to sue
in respect of the death of her former spouse, even when she
.holds a maintenance orderB. Moreover, if any dependant
dies after an action has been raised, his claim in respect
of loss of support and solatium4 passes to his executor, but

the damages are restricted to the period during which the

dependant survives the original deceased .

14. Statute law has now encroached upon the common law
position. The Law Reform (Damages and Sqlatium) (Scotland)
Aot 1962 permits the mother to recover damages and solatium
for the death of a child notwithstanding that the father is
alives. Tn consequence, each parent may table an
independenf claim for solatium and loss of support6. An
illegitimate child was conceded & right to sue in respect
of the death of either of his parents by the Law Reform

(Miscellaneous Provigions) (Scotland) Act 19407. The right of

lyeir v Coltness Iron Co Ltd (1889) 16 R 614 (mother) and

STke v Oarfin Coal Co (1€91) 18 R (HL) 67 (mother);
ToLean v Glasgow Corporatiom, 1933 SILT %96 (father).

=,
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201ement v Bell & Sons Ltd, (1899) 1 F 924.

SHemmens and Others v British Transport Commission, 1955
SLT (Notes) 48,

bge11y v Glasgow Corporation, (1949 SC 4963 1951 SC(HL)15.)

2&1(1). To remove doubts, it was declared at the same time
that it should not bar the right of a child to recover
damages and solatium in respect of the death of his mother
that the father of the child was alive. s1(2).

6ye11y v Edmund Nuttall Sons & Co Ltd 1965 SLT 418.

78.2(?)-



1lz.

the parent of an illegitimate child to recover was not
conceded until'l962l. The 1940 Act also provided that, for
the purposes of demages and solatium in respect of a person's
death, an adopted child was to be deemed to be a child of
his adopfing parents and not of his natu;al parents™., The
expression "adopted child", which formerly referred only to
persons who hgd been adopted according to the laws of Scotland,
England or Nerthern Ireland3 now includes persons adopted by

an "overseas adoption" (within the meaning of the Adoption

Act 1968 s4(3) read in conjunction with the Adopition Act

1958 s.58).

15. A different set of rules, in effect those of English
law, formerly governed the liability of carriers t0 aircraft
passengers but now, by virtue of s11 of the Carriage by Air

Act 1961, the ordinary rules of Scots law apply.

(d) Reguirement of single action

16. When the relatives present claims for solatium and loss

of support they must, save in exceptional circumstances, concur

in a single action4. Where more than one relative has a title

llaw Reform (Damages and Solatium) (Scotland) Act 1962, g.2.

%.2(1).
Js2(3).
4Derling v Gray and Soms (1892) 19 R (HL) 31 atpp 32 and 33;

Maclaren, Court of Session Practice, P 234,
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to sue, an action by one of them is incompetent unless it

is averred that the others refuse to concur or cannot be
found or unless they are called as defenders for their
interestsl. If an entitled relative is aware that an

action has been raised, but refrains from joining himself as
a co-pursuer, he will be barred from raising subseguently
an independent actionz. The purpose of the rule is to
prevent thé defender from being haraséed by a multipliciliy
of actions, and to bring before the Court all the claims at
one time, so that they may be considered together as
interrelated family claimsB. The family nature of the claim

jg illustrated by Udewitt v Hest's Gas Inprovernent Co and

Another4, where the court held that though the award to a
widow taken by itself was excessive, when the aggregate

of the awards to the widow and the children, considered as
a family claim, were taken togethef, they were not so

excessive as to justify & new trial.

4., Timitations of actions affecting executors and
dependants

17. The effect of the Law Reform (Timitation of Actions etc)
Act 1954 a6, as amended by the Limitation Act 1963 sa8, 9
and 13 and the Law Reform (lMiscellaneous Provisions) Act 1971

8.2, is to limit the time within which actions for damages

L po1lok v Workman (1900) 2 F 354; Smith v Wilsons & Clyde
Toal Co Lta (1893) 21 R 162.

2K innaird v McLean, 1942 SC 448.

3Kellg v Glasgow Corporation, 1951 SC (HL) 15 at p 203
Cempbell v West of Scotland Shipbresking Co, 1953 3C 173.

41955 SLT 207

3

-
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14.

or for solatium in respect of personzl injuries may be
brought. The period of this basic limitation is normally
three years from the date of the act, neglect or default
giving rise to the action or, where the act, neglect or

default is a continuing one, from the date on which the act,

neglect or defauvlt ceased.

18, This limitation, however, does not apply when the

injured person lacked knowledge (actual or constructive) of
"material' facts of a decisive character relating to the
right of action, and in that case the period of limitation,
again one of three‘yeérs, commences when the relevant facts
first came to the knowledge of the injured persen. If the
injured pcrson has died in consequence of thé injuries in
guestion, these rules affect his executors and dependants

in the sense that, although further extensions of the period
of limitation are conceded to them, these extensions are
availablé oaly if the injured person was himself, immediately
before his death, entitled to bring an action in respect of
the injuries. If he was so entitled, the action can be
breught within three years of his death. Nor does the basic
limitation apply when the "material" facts of a decisive
character were at all relevant times outside the knowledge
(actual or constructive) of the persons concernedl with the

‘particular action. In that last situnation the action can be

brought within three years of the date when such knowledge is

obtazined. The special extensions of the period of limitation

lThis phrase is intended as a compendious reference to the
classes of persons specified more particularly in §,9(3) and

(4) of the 1963 Act as amended.
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referred to above formerly endured for one year only. Their

extension to three years by the Law Reform (Miscellaneous
Provigions) Act 1971 follows recommendations in our Reportl
on the Reform of the Law Relating to Frescription and

Timitation of Actiouns,

5., The action of Assythment

19. By way of postscript to this description of the present

law, we may allude to the ancient right of the relatives of
a person slain by the criminal act of another to obtain an
“assythment" from him. We do so because in the recent case

of HeKendrick and Qthers v Sinclair2 the two brothers and a

sister of a person who was killed, it was averred, by the

defender's criminal conduct, attempted to revive the old

action for an assythment. The rule in Bisten v North

British Railway 003 barred them as collaterals from claiming
but that rule

golatium and loss of support in the usuval way,

& A i T AR

FE RN R

was unknown in actions for an assythment}

20, The remedy of assythment bears traces of its archaic
origins. In mediaeval times it contemplated not merely the
payment to the relatives of what we would describe as damages

and solatium, but a sum for the "pacifying of thalr rancor"4.

1scot. Iaw Com.No-15.

21971 SIT 19 and 234.

5(1870) 8 ¥ 980.

4Balfour's Practicks, p 516.
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If a person by his criminal conduct killed anothner the
regsentment of the deceased's relatives was held {o be
satisfied by the execution of the culprit and no assythment
was due., If, to avoid fhe pains of the law, the culprit
sought a Royal Réspitt or remission®, he found that the King
regquired not ohly the payment of a composition to the Crownz,
but production of Letters of Slains by which the kin forgave
the slayer and his kin and friends and remitted "all Rénkour
malice and haitrent of our hairtis and 211 deidlie feid had
consavit or borne by us or any of us, And zll action quarrell
caus debait or gquestioun criminall or civill"’. The theory of
the law at one time may have been that a remission was not
granted where the felony was "fore—thought"4 but it seems

5

to have been given in practice even in such cases”,

‘l3ee W Fraser, Charters of the Family of Wemyss of Wemyss,
No 92. ;

2For examples, see Wemyss of Wemyss, supra, Nos 91 and 114,
and Registrum Secreti Sigilli Regum Scotorum, Vols I and II,

passim,

3Juridical Review, vol xxxviii (1926) p 312, TFor other
exampleg of Letters of Slains see W Fraser, Memoriasls of

the Montgomeries of Eglinton, No 157, W Fraser, The Chiefs
of Grant, vol 111, nos 76 and 77, C Innes, The Family of

Rose of Eilravock, p 183,

4pavid II, ¢50; James IV, c63.

SMackenzie, The Laws and Customs of Scotland in Matters
Criminal |Bdinburgh, 1678), p 548.

e



17.
21. Approacﬁed by the friends of the guilty person, the kin |
wovld insist on a Bond of Assythmentl, in which sureties were
given for payment of damages and, possibly, for the
performance of good worksz. On receiving the Bond cof
Assythment, the relatives would grant Letters of Slains, and
only then was fhe_Royal Renission formally granted. In
later practice, it was sufficient that the person seeking the
remission should find caution to assyth the kin within forty

daysa. Tn these circumstances the relatives could summon

the guilty person to the Lords of Council, who would remit to

the judge ordinary, the Sheriff, to fix the amount of the

assythment or composition4.

29, In McKendrick, gupra, the Lord Justice Clerk, Lord Walker
and Lord "illigen held that the action was irrelevant and

fe11l to be dismissed, since the pursuers did not aver that

1For examples, see Antiguities of Aberdeen, (Spalding Club),
Vol III, p 466; Protocol Book of John Foular Scottish
Record Society), Vol II, No 292.

T o S e S e L P

2An instrument survives recording an offer on behalf of the
person who killed the deceased to "pass the thre heid
pilgrimages of Scotland and thar til gar do messis and
suffragis for the soul, Secundlie houbeit we be sober in
guidis we are contentit til paye the soume of tenne merkis
of monie after the modificatioun and consideratioun of
freindis" -- Antigquities of Aberdeen, Vol III, D 466, See
also Trotocol Book of Jonn Foular, gupra, Vol II, Mo 56G2.

3hct of 1593, cap. 178.

4§§;ect§g Cases from the Acta Dominorum Concilij el

Tessionis, 1532 - 1533 (ed.by IH Shearer), Cases 60, 61

and 63. In one instance the parties agree to refer the
nature and amount of the assythment to the arbitral decision
of the Lords of Session, or any six or four of them ---

W Fraser, Charters of the Melvilles of Melville, No 73.




C’}

18,

As

the defender had received or would receive a remission.
Tord Walker put it: "But assythment in the sense of being &
claim open to é wide circle (inecluding collaterals) of the
kinsmen of a person killed by criminal conduct is éssentially

the price paid for immmnity from prosecution and punishment

in the criminal court. Without such immunity no assythment.

can in my'opinion be due”l. Lord Wheatley alone was prépared

"to dismiss +the action on a more radical ground, namely that

which at the best has been obgolescent

for nigh on 200 years is now dead"g.

this form of action

23,  Since the other judges found it unnecessary to reach

a concluded view on this matter, an dction of assythment

remeins theoretically competent, We do not regard this state

of affairskés being satisfactory. 1f the practical hardship
disclosed in McKendrick were removed, as we later propose,
by extending to collaterals and their issue the right to
insist upon an ordinary claim for damages following injuries

causing death, it is possible that the action of assythment

|
7
g
%
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would fall asleep for another 200 years. But it seems wrong

to retain in the living body of the common law a shadowy

right of an action whose basig - the compounding of a crime

by payﬁent to the relatives - is inconsistent with the current

view that the criminal law operates ad yindictam publicam and
whose detaiied rules; ag +the court in McKendrick

appreciated, are such that compliance with them is hardly

1,971 SIT 234 at p 242.

21dem, p 239
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1ikely to be possible in practice. "The time", as Lord
Wheatley puts it, “"has now come to end any uncertainty
which may exist about its 'current existence, and to give it
a decent burial't, Ve agree, and recommend that actions
for the recovery of an assythment should cease to be

competent in any circumstances.

11971 SLT 234 at p 241.

Eroamarr
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PART IIT

1. General |

24, Certain aspects of the present law have attracted
comments and critiéism. " The more important comments concern
the relafidnship toﬁone another of the different species

of claims or rights of action, in particular the effect of
different courses of action taken by the deceased or by his
executors upon the rights of dependent relatives. To these
questions of inter-relationship of claims may be added
questions relating to the duration of the executors' claim
in respect of the deceased's loss of earnings, to the
aﬁpropriateness'of the executors' present right to follow
out the deceasgd's 6wn‘action for damages for pain and
suffering, to fhe appropriateness of the dependants' right
to solatium for grief, to the composition of the class of
dependants who may claim damages and solatium, and to the
method of calculating the amount of the dependants'
patrimonizal loss; including the gquestion what benefits
accruing to those felatives in consequence of the deceased's
death should be taken into account in computing that loss,
We propose to deal, first, with fhe rights of the executors,
second, with questions relating to the inter-relationship
of claims and, finaliy, with questions relating to the

dependents' rights of action,

Feorihese _.mr.s.m.{éiﬂ



21,

2. Rights of action of executors

{a) Damages for decesased's loss of earnings

25, The general rule of Scot8 law is that a cause of
action vested in a person is not extinguished by his death.
Although this rule is qualified in relation to claims for
solatium for personal injuriesl, it applies without
restriction to claims for patrimonial loss. When,
therefore, a person has been injured in an accident and
subsequently dies, his executors may, if the deceased ih

hig lifetime instituted proceedings to recover damages for

patrimonial loss, sist themselves as pursuers in those

proceedings, or if he did not institute proceedings during

his life, institute proceedings themselves to the same

AN

effect. The heads of édamage include medical and other out-

of-pocket expenses and damages for loss of earnings.

E 26. The executors in claiming loss of earnings are limited,

i it is thought, to the period up to the deceased's actual

g
' date of death. In Sommerville v Iational Coal Bozrd?

i Lord President Clyde_remérked: "In my opinion, 2 material
glement in the pufsuer‘s claim is the loss of future

é earnings. The death of David Sommerville fixed the amount
; of that loss once and for all and cut off any prospect of

loss of earnings after the date of death". In view, however,

of the proposal contained later in this Memorandum, we

lParagraphs 27-32.

: 21963 SC 666, at p 669.
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consider that the law on this point should be made guite
clear by statute. If the existence of an action for
darages by the executors of a person deceased should not
affect the rights of action of his dependants, it is
important to ensure that there is no risk of duplication

of damages as between executors and dependants. It
compensation for loss of earnings during the period of the
deceased's pre-accident expectation of working life were
admigsible, the executors would recover monies which in

the deceased's lifetime would have been used to suppoft

his dependants and, apart from death duties, would be so
used after his death. The dependants, if such compensation
were admissible, wouid be in a position to claim loss of
support from lost earnings in respect of which the
executors may already have received.compensation. We think
that, as a matter of policy, priority should be given to
4the claim of the dependants over that of the deceased's
estate, and, conseguently, suggest that, for the avoidance
of doubt, it should be enacted by statute that the right
of" the executors to recover damages for the deceased's loss
of earnings should be limited to the period of his actual

gurvivance.

(b) Deceased's own claim for solatium .

27. By way of exception to the general rule that a cauge of
action vested in a person is mot extinguished by his death,
executors have no title to institute an action concluding
for solatium in respect of the personal injuries suffered

by the deceased, The existence of this exception was stated,
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by the First Division in Bern's Executor v lMontrose Asyluml

and affirmed by the licuse of Lords in Stewart v London,

Midland and Scottish Railway 002. Among the reason33 given

to justify it have been the following:

"It is unréasonahle and inexpedienf that an action
of damages for a persédnal wrong should be allowed
after the death of the person wronged, and when
there is .no one iﬁ existence who has been damaged

by it"4,

"It is only reasonable and fittirig that one who has
been assaulted or slandered should be the sole

judge whether it is proper to raise action therefor“5.

L(1893) 20 R 859.
21943 SC (IL) 19.

3It is at least doubtful whether these reasons are based on
any single principle of law, and it is thought that the
attempted application of rules derived from the actio
injuriaTum of Roman law to actions of reparation for

personzl injury and death muet, with respect to high
anthorities who have suggested otherwise, be regarded as
unsound except perhaps as an anelogy. The “"solatiun"
recoverable as redress for the affront of assault or slander
is truly derived from the actio injuriasrum, whereas
"solatiom! awvarded in respect of pain or grief caused by
injury or death probadly had its origin in the lex Aguilia
onto which Roman-Dutch lawyers grafted from customary law
compensation for personal injury. (HMcKechnie -~ Introduction
to Scottish Legal History (Vol 20 Stair Society)

pp 276-277 ef Stewart v London HMidland and Scottish Railway
Co supra per Lord HMacmillan at p 30)

4Bern's Execu#or, supra, per Lord Young at pp1872-873.

SIdem, p 873.
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"Mhe raising of such an action puts the injured
verson's character in issue - a course which he

hiﬁself nizht be unwilling o adopt"l.

28, The situation in law is changed, however, when the
deceased has in fact raised an action of damages in respect
of these personal injuries, In that case the executors may
continue and prosecute to.a conclusion the deceased's actionz.
Their right tb do so has sometimes been justified on the view
that there is now no room for suggesting that the deceased
has waived his claim or on the technical argument that by

the judicial contract implied in litiscontestation there
arises a new ground of obligationS. Whatever the merits of

these justifications, the executors' right to sue rests

gsecurely upon the terms of the Act of 1693, c 24.

29, Although the existence of this exception to the rule

in Bern's Bxecutor was reaffirmed by the House of Lords

in Stewart v London, Midland and Scottish Railway o,

its

degirability may be guestioned. If it is based on the view
that litiscontestation transforms the character of the claim

from one for damages into one for pecuniary loss, it gives

lTUlr s Trustee v Braidwood, 1958 SC 169, per Lord VWalker
at p 17L. cof Auld v Shalgp (1874) 2 R 191, per Lord
Ormidale at p 205

ZNeilson v Rodger, (1853) 16 D 325.

3See Smith v Stewart & Co, 1961 SC 91; 1961 SLT 67;
Cole—damilion v Boyd, 1963 8C (HL) 1 per Lord Reid at
p 12, sub nom Purden's Curator Bonis v Beyd, 1963 SLT 157.

41943 SC (HL) 19.
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a formal rather than a ratiocnal explanation for the rule.
If, on the other hand, it is based on the view that by
raising the action the injured person has provided clear
evidence of hig having made up his mind to claim reparation,
then the doctrine should have been extended to allow proof
of such intention by other means. But, although this

extension was made in Leigh's Executrix v Caledonian

,
Railway Co™ that decision, having been questioned by the
2

House of Lords®, was over-ruled by a Court of seven judges

in Smith v Stewart & Coo.

30. The deceased's intention to sue or not to sue, however,
strikes us as being relevant only if an affirmative answer is
given to the logically prior question, namely, whether the
right. to solatium for personal injuries should gver transmit
to executors. We are disposed to think not, primarily on
the ground that it is artificial to allow compensation for a
person's suffering after that person's death, Lord Justice-
Clerk Hope in a dissenting judgment regarded this as "an
utter contradiction in terms"4. Success in the action may
benefit various persons, including legatees, persons with
legal or prior rights in the deceased's estate, and creditors,
but never the person upon whose suffering the claim is based.
We think, like Lord Justice-Clerk Hope, that: "... the stern
fact of death from the injuries cuts down all legal

subtleties about the transmission of rights of actions to

11013 sc 838.

2Stewart v London, Midland and Scottish Railway Co, supra.
31060 8¢ 329.

4

Neilson v Rodger (1853%) 16 D 325 at p 327.
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éxecitors, and that we shall run counter to common sense ....
Cif we enfertain the right of the executors to carry on this
action”l. We also think, like Lord Justice-Clerk Thomson,
that: "It would have made for simplicity and logic in this
department of the law if the rule had been absclute, in the
sense that the death of the sufferer extinguished the

ground of action"?,

21, In reaching this view we are fortified by the present
tendency in Commonweélth countries to deny, or at least
curtail, the right of executors to recover damages for the
deceased's pain and suffering or for his loss of expectation
~of 1ife, In Cenada, sone of the provinces deny damagés under
both heads, and some only under the latterB, The Conference
of Commissioners on Uniformity of Legislation in 1962
recommended the general extinction of damages under both heads
in survival statutes. In Ausitralia, this exclusion applies,
except in Jueensland, where such damages may be awarded, but
are deducted from the damages recoverable by the surviving
relatives in their‘own Tight - a ?osition, that is to séy,
cimilar to that obtaining in England., In Wew Zealand, statute
law provides that the executor has no right to Tecover Yany
damages for the pain or suffering (of the deceased) or for

any bodily or mental harm suffered by him, or for the

lNei&son‘v Rodger, gupra, at p 328.

25114h v Stewart & Co, 1960 SC 329 at p 338.

e ——

3For = very thorough description of the law of Canada relating
to damages for personal injuries or death, see ERE Carter in
%2 Canadian Bar Review (1954) pp 713-761.
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curtailment of his expectation of 1ife"l. The position in
South Africa is similar to that in Scotland, and has attracted

caa s 2
eriticism—.,

32; We recommend, therefore, that where an injured person has
died after suffering personal injuries, his right to recover
solatium for those injuries should not transmit to his
executors, even though the injured person has himself
initiated an action incorporating a claimfor solatium during

his life.

%3, Inter-relationship of cleims

() Bffect of recovery of damages by deceaged upon
dependants' claim

33, Where the injured person has himself recovered damages
or settled a claim for damages before his death neither his

executors nor his dependants have any right of action in

respect of the accident which caused the death. In relation
to the executors, this conclusion flows from the fact that
they stand in the deceased's own shoes and caﬁnot recover
what the deceased hag already recovered. In relation to the
dependante the conclusion is less obvious.: Their rights

of action do not in principle derive from those of the

deceaged and are designed to compensate their own loss rather

lgtgtutes Amendment hct 1937, s.17. See J L Robson,
New Zealand: The Development of its laws and Statutes,
ond edn (London, 1867), p 435.

23ee Article by P Q R Boberg, 1964 SALJ 194 and 346; 1965
SATJ 96, 247 =nd %24.
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than'hisl. It would seem to follow, therefore, at least

prima facie, that the fact that the deceased himself hasg

recovered damages or has settled his claim for damages
should not be a sufficient reason for barring the relatives!

claim,

34, We have considered whether this apparently logical
conclusion would justify a change in the law., We do not
think so. One reason is the familiar argument that the
award of damages to the deceased will in practice augment
the esatate available for distribution to his dependants.

We do not lay too much stress upon this argument because
such an award will not necessarily benefit the dependants,
We lay more stress on the fact that, although in theory the
death of the deceased is 2 new cause of action, the
relatives' claim rests upbﬁ the same act of negligence and
it seems important to maintain the principle that all claims
arising from the same act of negligence towards the same
person should be disposed of in one action. 4 balance must
be achieved between {he interests of the relatives and those
against whom their claim is made, Defenders should not be
exposed:to successive claims, perhaps separated by a long
-intervalloi time, duvring which the evidence may have altered,
arising from what in substance are the same facts,  !Moreover,
if such claims were to be permitted, it would be extremely
difficult to exclude the possidility of duplication of
certain elements of damages. S0 long a8 most actions of

this nature are decided by civil juries, who assess damages

lpavidson v Sprengel, 1909 3C 566, per Lord President Dunedin
at p 570; McKay v Scottish Airways, 1948 SC 254 per
Lord President Cooper at p 264,
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jn & lump sum and do not state separately the respective
clements making up the award, this difficulty would often
be insuperable. Even if juries were required to state
gseparately the different elements making up the total
agsessment, it would be impossible in many cases to
reconstruct with any degree of confidence the factual and
mathematical basis on‘which awards, say, for loss of

earnings or prospective loss of earnings had been worked out.

(b) Effect of deceased's waiyer of risghts of sction
upon_ dependants' claim

35, In McKay v Scottish Airwaxgl it was held that the fact

that the deceased had waived his rights of action for
personal injuries was fatal to any claim for solatium and
damages by his dependants after his death. The basis of
the decision ﬁas not any waiver of the dependants' rights
of action, it was rather that the existence of a right of
action on the part of the deceaéed was the indispensable
foundation of the relatives' right of action?, Again, as
we mentioned ébove, it has been decided in England3 that,if
the coniract merely limited the amount vecoverable (e.g, 2

ticket merely limiting liability for accidental injuries to

11948 SC 254.

25¢e the opinion of the Lord Ordinary, (Lord Mackintosh)

at p 258; and lMcNamara v Taird Line and Clan Line
Steamers Ltd reported as an apoendix to McKay v Scottish

Airwvays, sSupra, at p 265,

Syunsn v Southern Reilway Co, (1924) 1 KB 223;
Grein v Imperial Airways Itd (1937) 1 KB 50.
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£500), the action of the dependants would not be barred
and, indeed, that the relatives would not be affected by

the contractual limitation of lisbility.

%6, In Hamoranduﬁ No 5 we stated that we were concerned

by the position reached by dciay v Scottish Airways, but

we thought it right to defer consideration of the matter
untiT thé whole question of exemption clauses had been
examined jointly by the Law Commission and the Scottish Law
Commission. This exazmination has not been concluded, but

the preliminary view of the two Law Commissions set out in
their provisional propossls, relating lnter zlis o exemption
clavses in contracts for the supply of ser#icesl, ig that

there ig a prima facie case for an outright ban on all

- ¢clauses tﬁaf purport to exclude totally liability for death
or personal injury, but not for an outright ban on clauses
merely 1iﬁiting such.liability. These proposals proceed

on the assumption that no general ban will apply to the
1atter class of clauses, though they might be banned in
particular fields or subjected to a test of reasonableness,
The net result of these proposals, if approved by the
Commissions on reconsideration and given statutory sanction,

would be to deprive the rule in McKay v Scottish Airways of

practical effect.

llaw Commission Published Working Paper No 39 and Scottish
Law Commission Memorandum No 15,

ST
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57. If a contractual limitation of liability to the
decéased was found to be reasonable in the circumstances,
the question would remain whether the derendants should be
allowed to pursuve their righits of action untrammelled by
such limitation., One view is that it is inequitable that
it should, and that the law should provide for t-e scaling
down of the daméges which would otherwise be awarded to
the executors on the one hand and the dependants on the
other in the ratio of the specified limited sum +t¢ the
‘aggregate:damages'otherwise recoverable. For the general
reasons adduced in the following paragraph, we are not at
present disposed to take this view ourselves, but our views
on the matter are by no means concluded, and we invite

comments,

38, If, however, legislative effect were not given to the
proposals of the two Law Commissions relating to exemption
clauses, the guestion would remain whether exemption clauses
relating to personal injuries should be allowed, directly
or indirectly, to &ischarge the claims of the injured
person's dependants after his death, The argument for
alléWing them to do so takes as its point of departure the
fact that, in certain situations, it can only be for the
parties concerned to aggess the risks: if a person chooses
to accept certain risks, he must be deemed to do so in the
knowledge that his dependants may suffer in conseguence.
He provides for them, and it is for him to decide how best
to provide for them in the future, whether by taking risks

in the interest of immediate fingneial gain or'by avoiding

" them in the interest of future security.
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39. Not all of us are convinced by this argument, which
makes the assumptioh that the man-in-the-gstreet enters
upon recurrent and a@parently unimportant transactions
considering every implication ¢f the contract, including
the contingency of his owﬁ deceage, Exemption clauses,
hovwever, are often contained in tickets and other "contracts
of adhegion" where the individual is faced with the

choice of accepting the conitract or failing to obtain the
desired article or service. In this situation the
contingent‘negds of dependants are likely to be overlooked.
For these reaéons, we think that an antecedent waiver of
rights of action or limitation of liability should not
have the effect of Barring or limiting the claims of an
injured person's dependants, Once again; howevef, our
views on this matter are by no means concluded, and we

invite comments.

(¢) Bffect of decesased's contributory negligence upon
the devendants' claim

40, s.1(4) of the Law Reform (Contributory Negligence)

Act 1945 provides that: "Where any person dies as the

result partly of his.own fault and partly of the fault of
any other person or persohs, a2 claim by any dependant of

the first mentioned person for damages or solatium in
respect of that person's%death shall not be defeated by
reason of his fault, but the damages or solatium recoverable
gshall be reduced to such extent as the court thinks just

and equitable having regard to the share of the said person
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in the responsibility for his death™, The onus of
establishing such contributory negligence is, of course,

on the defenderl.

41, This rule has been criticised as being based upon an
erroneous identification of the deceased and his
dependants. Glanville Williams has remarked: "What the
Act should have done, it is submitted, was to provide that
the'ﬁependants should not be identified with the deceased
and should‘have a rizht of action irrespective of his
contributory negligghce but that the defendant should

have the same right of contribution against the estate of
the deceased as if the deceased owed a legal duty of care
to his dependants not to contribute to his own death.
Such a provision would place the deceased's share of
responsibility where it belongs ~ upon his estate - and
would benefit his dependants at the exvense of a stranger
to whom he has willed his propertfﬂ2. In South African
law the Tule is that "any defence which strikes only at
the deceased's personal right to sue, and not at the
existence of the duty, cannot be set up against the
dependants. Thus the dependants can recover in full despite
the fact that the contribﬁtory negligence of the deceased

would have been a2 bar at common law to any claim by the

lHaxden v Glasgow Corvoration, 1948 SC 143.

2Joint Torts and Contributory Neglisence (London, 1951),
P 422- : 3
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deceascd himsclf, had he been merely injured snd not killcd”1.
L2, Unleos it is coupled with a right ol contribution

sgainst the estate of the deceased, the Couth Africsn rule
strikes us &s being unjust snd inconsistent with the
acceptance of the principle of fault ss the basis of

l1isgbility in such actions. Ve are not persuaded that there

should he no idenfification of the deceased and his relgstives,
that is, that they should for this purpose be treated as
strangers in laﬁ; The whole basis of the claim of the
dependants is that they are not_strﬁngers in law but are so
closely associated with the deceased that a breach of duty

to the deceased is at the same time a breach of duty to

them. On this view it is argusble that the fault of the
deceased is relevant in considering the defender's responsi-
bility to his relatives. Uie are disposed to think, therefore,
that in cases of concﬁrrent fault the defender's responsibility,
both to the deceased and to his relatives, should be propor-
tioned to the degree of fault which the defender has exhibited
snd that there is no justification for emending the present
law in this respect. Y¥e invite views, however, on this

guestion.

1I\-cherron, The Law of Deliet, 7th edn, DP. 149.
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(d) Effect of volenti non fit injuria upon the
dependantsg' c¢laim

43, The approach suggested above to contributory negligence
on the part of the deceased should lead, by parity of
reagsoning and in consonance with the present law, to the

conclusion that where during his life a plea of yolenti non

fit injuria might have been successful in answer to an

action at the instance of the deceased, his dependants
should héﬁe no right of action. On the other hand, it is
arguable that cases where the deceased knowingly and
voluntarily himself assumed the risk should be assimilated
%o cases of antecedent waiver of rights of action since,

in both cases, there ié a consent to take the risk of injury

or damage which will not give rise to a legal remedy.

44. Our tentative preference is for the analogy with cases

of contributory negligence, because in cases where the plea

of yolenti non” £it injuria is advanced, the deceased's
consent is inferred from an indifference to his own safety
ﬁhich amounts to or verges upon carelessnessl; moreover the
deceased was aware of the defender's breach of the duty of
care and consciously assumed a real and not a hypothetical

risk in the full knowledge of its extent and naturez;

lTo adapt the language of Lord Kilbrandon: if the deceased
had been taking reasonable care for his own safety, he
would not have exposed himself to dangers of which he was
aware, so that his injuries are clearly partly a resuli
of his own fault - lMcCaig v Langan, 1964 SLT 121 at p 12.

2ppoof of actual ¥nowledge of the risk is of the essence of
the defence - Stewart's BExecutrix v Clyde Navigation
Trustees, 1946 SC 317 per Lord President Normend at p 326;
FTiennigan v British Dyewood Co Ltd, 1969 SLT 223, per

Lord Guthrie at p 226.
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whereas in cases of antecedent waziver, the assumption of
" both parties was that there would be no carelessness. We
invite views on the question whether the deceased'g |
voluntary assumption of risk should bar his executors'

and his dependants' rights of action,

(e) Bffect of prescription of deceased’'s rights of
‘aotion upon the dependants! claim

45. It is a familiar rule that, if the deceased's rights

of action have prescribed or have become timebarred, those
of nis relatives and of his dependants are also excluded.
The operation of this rule is preserved in g.6(1) of the
Taw Reform (Limitation of Actlons, ete) Act 1954, It

might be argued that, since the claims of the deceased and
hig erxecutors are founded on diffefent bases from those of
nis dependants, this rule should be changed to apply to the
deceaged's executors only. The suggestion does not attract
us since it would open the way to the progecution of stale
claims, leaving the extent of possible future obligations
uncertain. - As we have seen, the circumstances in which
the usual three-year period of limitation mey be excluded
iﬁ actions by executors and dependants have recently Eeen
amended by tne Law Reform (Miscellaneous Provisions)

Act 1971. No further amendments relevant to the subject-

metter of this paper occur to us as being desirable.
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(f) The rule in Darling v Gray & Sons

46. When the deceased has initiated an action for damages
and solatium which is taken up by his executors, the
dependants' right of action is excluded by reason of the
rule in Darling v Gray & SonsT. A workman had raised an
. action against his employers for damages for personal
injuries which he imputed to the defenders' fault. During
the dependence of the action, the pursuer died and his
mother, as his executrix, was sisted in his place.
subsequently, during the currency of this action, the
mother raised a second acilon against the defenders in her
own name for sclatium for the death of her son and damages
for loss of the suvport he had given her. The House of Lords,
affirming the judgment of the Second Division, held ihat

the second action was incompetent.

A7, The precise ratio of this decision is not clear from
the opinions, but it has been suggested in-subseguent cases2

that it is to be found either in the principle nemo debet

bis vexari vro una et eadem causga or in the circumstance

L(1892) 19 ® (HL) 31, more fully reported sub nom
Wood v Gray & Sons, (1892) AC 576.

thltehead v Bla1k,(1893) 20 R 1045 per Lord Melaren
at p 1049; i1l v Dundas, 1919, 2 SLT 65 per

Lord Anderson at p 67; Bruce and Another v Alexander
Stephen & Sons Ltd 1957 SIT 78 at p 79; Gray v Jdorih
British Steel Foundry Ltd, 1969 SLT 273, er

Lord Bunter at p 277.




8.

that to admit such a2 right of actiorn would entail an overlap
between the executor's claim for solatium (competent when
the deceased himself initiated the proceedinge) and that of

the devpendants.

48. The principle in Darling v Grayv & Song has been applied

even where the relatives restrict their claim to one faqr
logs of supportl. The practical conseqiences of the

decigion in Darling v Gray & Song can be harsh, and of this

Reid v Lanarkshire Traction 002 provides an illustration,

An employee was injured in a street accident and died from
his injuries a fortnight later. Before his death he had
brought an actiqn of damages in respect o those injuries and,
after his death, his widow gua executrix gisted herself as
pursuer. The Court held that she was entitled to recover
konly (1) the patrimonial loss occasioned to her husband's
estate and (2) solatium in respect of his personal suffering.
Since he had survived the accident for only a fortnight, the
claim under the first head could be only two weeks'loss of
wages. The amount of the solatium was also small, because
‘he had suffered pain for a relatively short period. ‘The
Closed Record cgntained, in addition to the usual averments,
a statement that the deceased was the sole means of support
cf his widow. The‘dourt held that this averment could not
be taken into account, as being contrary to established

practice.

liccann's Bxecutriz v Wright's Insulations Lt&, 1965

SLT (Sh Ct) 19,

21934 SC 79.
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49. The hardship which can be occasioned by Darling v Gray &
Sons requifes us to exXamine closely the basis of the decision.
The principle that the defender should not require to litigate
more than once claims arising from a single actionable wrong
is one to which we would give considerable weight; but effect
may be given to-if, aé we propese later in this Memoranduml,
by requifing the'éxecutors and dependants to concur in a
single action. The argunent that there wouid be a danger of
duplication of damages if the dependants' action were allowed
to continue to run alongside that of the execviors would be
difficult to sustain, particularly if it became the practice
to send such composite acticns to proof instead of jury trial.
It is true that if it were the law that the executors could
recover damages for the deceased's loss of earnings for the
whoie of his nﬁrmal life expectancy, the damages awarded to
executors might overlép 0 some extent the damages awarded

to relatives for loss.of support from the date of death, IIL,
howevef;‘as we agsume the law now stands®, and certainly as
we pfopose it should be stated, the executors' claim for

loss of earnings is limited to the period of the deceased's
actual survivance, there will be nc overlapping of this claim
with that of the dependants for loss of support. In

relation to their respective claims for solatium, the danger
of overlap is still more remote since the executors' claim

ig in respect of pain and sufféfing experienced by the
debeased and theudependants' claim in respect of grief which

they have personally suffered. It is true, however, that

lParagraph 105,

ZParagraph 6 supra.

Fr
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solatium recovered by the executors wouvld normally go %o
avgment thé dependants' share of the estate and,
conceivably, might be regarded as an ancillary solafium

to those dependants; but the problem of overlapping awards
of solatiuﬁ would disappear entirely if, as we recommend,l
the deceased's claim for solatium should not transmit to

his executors.

50. We consgider, therefore, thét the reasons given for
the decision are unsatisfactory. We may add that it seems
contrary o the basic policies which should inform this
branéh of the law. If the claim of the dependants is one
which is available:to them in their own right for a loss
which they themselves, an@ not the injured person, have
sufféred, it sgeems appropriate that after the death of that
person the dependants' claim should co-exist slongside the
claim transmitted on his death to his executors. HMoreover,
by permitting the executors' action rather than that of

the dependants ito continue, the House of Lprds stressed

the unimportant claim rather than the important one.

The executors' action is one in which the deceased's owm
actidh for damages for patrimonial loss and sclatium is
followed out; but.his effective interest in such an action
ceases with his death. In the words of Lord Reid, "Damages
are awardeﬁ not to pﬁnish the wroangdoers but to compensate

the person injured, and a dead man cannot be compensated“g.

lParagraph 22 supra.

24 West & Son Ltd v Shevhard, (1964) AC 326 at p 342.
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Once a man has died his interest in damages ceases, and the

' interest which then emerges and does call for recompense isg
that of his relatives in the continuance of the financial
suppgrt which he gave them and of the intangible benefits

of éssociatioﬁ with him. If one of the two claims must fall,
it should be that of the executorsl. But we think that

neither need fall completely.

51. For these reasons, we consider that the decision in

Darling v Gray & Sons may have practical consequences which

are harsh, arbitrary and unjust. Moreover, the decision
cannot be easily reconciled with general principleé in this
branch of the law, We are fortified in this view by the
recent tendenéy of the Courts to narrow its. effect.

52. In Bruce and Another v Alexander Stephen & Song Ltd2

a claim for damages had been intimated by the deceased to the
defenders during hig life. An action-was raised on his
behalf by his solicitors, but they did this three days after
his death in ignorance of that fact. Thisraction and the
deceased's claim were formally waived or abandoned by his
executors. On these facts Lﬁrd Cameron had'no difficulty

in holding that the dependent relatives' action for solatium
and loss of support was not barred, He declared that he
would not be prepérea;tb extend the rule of Darling v Gray &

Sons td.the case of a claim intimated but not pursued in

lSee'Lord Reid, ibidem.

21057 s1T 78,

S SO T |
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procecdings which were pending beforc the death of the

decaased,

53. In HeGhie v British Transport Gommissionl Lord

Kilbrandon held that, where the deceased has raised no
action during his lifetime, an action by his relatives for
lossg of supéort and solatium is not defeated by a concurrent
claim for damages in the same action by the-deceased's
executrix~dative for the patrimonial logs sustained by the
deceased's estate prior to his death by reason of his loss

of wages.

54. This decision was followed by Lord Hunter in Gray v

Horth British Steel Foundry Ltgzand no attenpt was made

to challenge this view of the law when the case went to
the Inner House on appeal. Lord Hunter also indicated

that the decision in Darling v Gray & Sons did not support

the proposition that "the raising of an action by a

relatiﬁe or relatives extinguishes any claim otherwise
competent to the executor to sue for patrimonial loss to

the estate of the deceased, including loss of wages sustained

by the deceased during his lifetime”s.

55, As a result of the Outer House decision in Bruce and

Another v Alexander Stephen & Sons Ltd; it would appear that

the practical difficulties occasioned to relatives by
Darling v Gray & Sons in situations where the deceased has

t

11964 suT 25.
21969 SLT 273.
31den, at p 277.
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initiated proceedings during his lifetime nmay in certain
circumstances be resbived if the executor does not insist
upon the deceased's action or abandons it. This last
procedure, however, depends upon a coincidence of interest

between executors and dependants which is accidental and may

not always occur,

56. We recommend, therefore, that the dependants' right to
sue for damages and solatium (or any award in lieu of
solatium) following the death of an injured person should
not be affected by the fact that the executors have sisted
themselves -as pursuers in an action raised By the injured
person or have-themselves initiated an action to recover
damages on behalf of his estate. For similér regasons, we
think that the existence of an action by the dependent
relatives, or any of them, should not preciude the executors
from initiating proceedings to recover‘damages on behalf
of the deceased's estate. We recommend that, for the
avoidance of doubt, this should bé provided for explicitly

by statute.

4, Questions relatineg to dependants' claim

{(a) Classes of persons who may claim damages Ffor
loss of supvort _ '

57. In consequence of the legislative changes described
abovel, the persons who by Scots law may claim damages for
loss of support (and at present alsc solatium) following
the death of another are those who stood fo thegdeceésed in

the reiatidnships of wife, husband, child, father, mother

lParagraphs 11-15.
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and, if an obligation of mutual support in case of need was
immediately prestable between them at the date of death,
grandperents and grandchildren. Relationship by

adoption is assimilated to natvral relationship, but
illegitimate relationships are ignored except as between

parent and child.

58. In England, where the rights given to relatives undef
the Fatal Accidents Act 1846 (Lord Campbell's Act) were
modelled on those of Scots lawl, those originally entitled
inclucded persons standing in the following relationships

to the deceased:

- (1) wife, husband, parent, childz, and

(2) 5grandparents and grandchildrenB.

The class was extended by the Fatal Accidents Act 1959

to include:

(3) brother, sister, uncle or aunt,’

and the issue of any of them4.

lsee Blake v Midland Railway Co, (1852) 18 QB 93, -
argument of Sir Frederick Thesiger at p 99; Duncan v
Findlater, (183%9) 6 Cl & Fin 894, argument of
Sir John Campbell at pp 898-9,

“Fatal Accidents Act 1846, s.2.
3Idem,'s.S.

“Fatal Accidents Act 1959, s.1(1).
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It was also proﬁided by the 1959 Act that, in determining
the members of those classes, adopted children were to be
deemed to be children of the adopting parent or parents

and of no other personl; relationship by affinity was

to be deemed to be relationship by éonsanguinity; and
relationship of the half-blood was to be treated in the same
way as relatioﬁéhip of the whole blood®. A step-child

of any person was 10 be treated as his child®, and an
illegitimate person as the child of his mother and reputed

father3.

59, The English rules differ from those of Scots law

in several respects. There is no requirement that

the deceasged should have owed a legsl duty to support the
claimant,‘éndathe range of relatives specified is wider than
the class of persons who may competently sue in Scotland,

In particglar, a right of action is conceded to:collaterals.
The relatives in England, however, are limited to a claim

for damages for loss of support4.

1s.1(2)(a) and 5.1(3); but the meaning of "adopted child"
for this purpose has been extended by the Adoption Acts
of 1964 and 1968.

25.1(2)(b).
35.1(2)(c).

“See Blake v Hidland Railway Co, (1852) 18 QB 93;
Davies v Powell Duffryn Associated Collierieg Ltd
1942 AC 601, per Lord Wright at p 617.

L i
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50. Tn considering whether it would be desirable to extend
the classes of persons who may competently sue for loss of
support in Scotland, it seens relevént to ask at thexoutset
whether Scots law should continue_to apply, as it does at
present, the same rules to identify those entitled to
demages for loss of support as if applies to identify those
-entitle@ to solatium. We are persuaded that the two claims
should be considereﬁ separately, éince their bases are quite
differeﬁt. We QOnfine ourselves at present to the question

who should be entitled o claim dzmages for loss of support.

- 61. The existence of a reciprocal legal duty of support
becane a definite condition of the relatives' action in

Scots law as a result of Fisten v North British Railway Col.

The rvle has two effects. It has the obvious effect of
1imiting the class of claimants, apart from the deceased's
nusband or wife, to his ascendants and descendants. It has
also the less obvious effect that, even where the claimant
stands to the decease& in a relationéhip where a reciprocal
obligation to aliment in case of need may arise, the
claiment will have no title to sue if that obligation was
not immediately prestable at the date of death, for gxample
because another relative was under an obligation to support
the claimant which was prior to that of the deceased. Under
this rule a grandchild would have no title to sue for
damages for loss of support on the death of his maternal

grandfather‘if his paternal grandfather were gtill alivez.

1(1870) 8 M 980, See also Greenhorn v iddie, (1855) 17 D
860 per Lords Curriehill and Deas at p 869.

2Ewart v R &W Ferguson, 19%2 SC 277.
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Equally, where the husband survived, a mother had no title
to sue on the death of a son who was her sole means of

supportl until the law was altered by statutéz.

62. The common law in regard %o title to sue may pay less
attention to the relationship of the parties to one another
lthan to the existence .of a legal obligation to support which
in the circumstances of the case may be of no practical
value. The rigid avplication of the requirement of =z
reciprocal legal duty of support at the date of death may

occasion hardship in cases such as theseiw

(1) on the accidental death of a child's paternal
grandfather who in fact supported it, where the
nchild's father was already dead and its mother,
though alive; was also dependent upon the grand-

father; or

(2} on the accidental death of a child's maternal
grandfather who in fact supported it, where the
child's parents were both dead and the child's

paternal grandfather, though alive, was indigent.

63. Accordingly, irrespective of whether or not legislative

effect is given to our subseguent vproposals to widen the

lth.tehead ¥ (1893) 20 R 1045; Barrett v North British

Railway Co, 189 l F 1139; Aitken v Gourlay and McNab,
(1903) 5 F 585; Laidlaw v National Coal Board | 1057 SC 4 49

21aw Reform (Damages and Solatium) (Scotland) Act 1962, s.l1,
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class of relatives who may sue, we recommend that the
requirement of a reciprocal legal duty of support between

the claimant and the deceased at the date of death should now
be discarded.,  If our proposal to replace the relatives'

right to solatium in certaiﬁ cases by an additional

element of damages for loss of society is not accepteé% we
make the same recommendation with regard to the identification

of the class of relatives to whom solatium may be awarded.

64. There was a general correspondence between the classes
of persons with a title to sue for loss of support under
English and Scots la# respectively until the Fatal Acéidents
Act 1959 widely extended those classes in England by
admitting collaterals and by requiring stepchildren to be
trezated as natural children, relations by affinity as if
they were relations by consanguinity,.and relations of the
‘half-blood as if they were relations of the whole blood.

In our Memorandum No 5 we suggested that the classes of
dependants entitled to sue in Scotland for damages for
future loss of suppert and other patrimonial loss should

be énlarged to include the collaterals now so entitled by
English law. Some of those who commented upon this

suggestion did not favour such an extension2 but many,

lParagraphs 100-103

2These included the late Professor G A Montgomery,
Professor D M Walker, the Scottish Branch of the
Confederation of British Industry, and the Society of
Solicitors in the Supreme Courts.
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including most of the professional sociétiesl, gave an
affirmative answer, usuall& on the view that hardship
occurred. Some of those who favoured the extension 10
collaterals stressed that it should be limited to those who
were in fact in receipt of'supportz, ahd the Glaégow Bar

Association preferred to exclude the issue of collaterals.

65. We have carefully considered these observaticns and
have considered also the view of the Law Reform Committee
for Sc'otland3 that "There is no evidence that the public
.interest requires apy’sweeping alteration or extension of
the classes of rela%ives éntitled to sue in respect of
death"4. With respect, however, we think thét real hardship
méy be occasioned in cases where; as in Eisten v North

British Railway Co% collateral relatives lose the person

upon whom they rely for their support. This hardship, it

geems clear, prompted the recent attempts in McKendrick and

Cthers v Sinclairs, to revive the old procedﬁre of claiming

lrne Faculty of Advocates, the Law Society of Scotland,
the Society of Writers to HM Signet, the Royal Faculty of
Procurators in Glasgow, the Society of Advocates in
Aberdeen and the Faculty of Procurators and Solicitors in
Dundee,

2The Society of Advocates in Aberdeen, the Faculty of
Procurators znd Solicitors in Dundee and the Counties
of Cities Association. '

Jrenth Report of the Law Reform Committee for Scotland,
Cmnd 1103 (1960). :

4Paragraph 21, | i

5(1870) 8 M 980.

61971 SLT 17 and 234.
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an assythment. TLord Wheatley, in the c¢ourse of his opinion
in that case, remarked:l rPhere are undoubtedly cases, and
this may well be one, where the death of, say, & brother may
lcause just as much loss of support, and possibly just as
much grief as the death of say, & father. 1% might_seem-
unfair that the cgufferers in such circumstances should be
without a legal remedy. If it is thought, as I think, that
‘+his can result in injustice, the remedy seens to me to lie
in legislation whereby the 1imite imposed bY Bisten can ©e
broadened in the field of reparation. Thig would seem to me

to be in conformity with the modern trend of legislation".

66. 1t is not, 1n our view, a conclusive objection that
collaterals oOwWe each other no legal duty of support: the
injury to the survivor 1s the same whether oOr not the
deceasad'owed nim such a legal duty. Wor do we think, having
regard 1o experience in England, that an extension %O
collaterals of a righf of action would lead to any startling
iﬁcrease ip the number of claimsz. An increase in the

wumber of claims might possibly occur 41f this extended class
of persons Were to be entitled to claim solatiuvm, but we do
not S0 ProposSe. A further barrier, moreover, to the

proliferation of claims would usually exist in the need to

Iat p 240.

214 would be interesting to know, for example, whether the
premiums on employers' 1iability policies ©OI on motor
vehicles policies are reduced when the rigks covered by
the policy are principally connected with Scotland.
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establish positively actual loss of surport.

67. Wé recomr.end, therefore, that unless the present
requirement of a legal relationship between the parties is
to be entirely abandoned, the class of relatives entitled

to sue for damages for loss of support should be extended to
ineclude collaterals and the issue 6f collatefals.; At the
game fime, partly_because specific hardshiﬁ may arise from
the exclusion by Scots law of the persons after-mentioned
and partly in the interest of harmonising.the laws of
England and Scotland on this matter, we recommend that the
law be amended %o reéﬁire stepchildren to be treated as
natural_chil&ren, relations by affinity as if‘they were
relations by consanguinity and relations of the half-blood
ag 1if they were relations of the full blood.l Our intention
is that the class of persons entitled to damages for loss of

support should be identical in the two countries.

"68., Some of those who commented upon our proposal to extend
. the class of relatives entitled to sue to include collaterzls
favoured still wider extensions. The Law Society of
Scotland, for example; suggested that sympathetic

consideration should be given to the inclusion of --

(a) the divorced spouse and any other person holding

an alimentary decree against_the~deceasedl;

Under the present law of Scotland, a divorced wife has no
title to sue for damages for loss of support or solatium
even when she holds a maintenance order -- H e]

Others v British Transport Commission, 1955 SLT (Notes) 48.
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{b) children brought up in family by and dependent ¢ -
on the deceased, but not legally related to or

legally adopted by him; and

(e} the "umarried wife",

6€9. While we have sympathy for the claimants in all these

categories, the case for the inclusion of those in the first
category is arguably the strongest. For example, a
divorced spouse to whom the deceased hes been paying s

pericdical sllowsnce under a decree is clearly

prejudiced to the extent that the accident prematurely
deprived her or him of that right of support. We invite
views whether persons in the first category should be

entitled to damages for loss of support.

70. Persons in the second category also have a serious

claim to consideration. In the Matrimonial Proceedings
(Children) Act 1958, the legislature has seen fit to

empower the courts to make orders in consistorial azctions

relating to the maintenance inter glios of "the child of
one party>fo the marriage (including an illegitimate or an
adopted child)'twho) has been accepted és one of the family
by the other party"l. The Law Society of Scotland's
propesal amounts to an extension of this principle. If this
extension were acceptable, the court would ¢clearly require
to take into account, as it must under the 1958 Act, the

liability of other persons to maintain the %hild. We pose

i
the question whether it would be desirable to extend the

1s.7(2)
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clésg pf persons entitled 10 damages for loss of sunport
either to include all children brought up in family by the
decéased and dependent upon him who are not otherwise
entitled to such damages, or to include such children only

when they are the children of the deceased's spouse.

7l. We have more hesitation in regard to the inclusion of
the third category,'that of "unmarried wives". There are
many practicai problems, such as those of defining the

- category of persons affected; whether it should include
"unmarried husbands"; and whether the rule should extend
to the "unmarried spouse" when the deceased left a lawful
wife or husband or indeed another "unmarried spouse",

The courts, moreover, might legitimately ask for guidance
as to how the probable duration of the relationshipiis to

be estimated for the purpose of assessing an award,

T2, "The suggestion also raises acutely the main issue
affecting all three categories, the guestion whether, having
fegard tc the intérests of defenders, the law should extend
its protection to persons not directly related to the
deceased., We invite views as to the inclusion of this

i category.

73. A still broader extension, however, was favoured by
the Society of Writers to HM Signet, the Confederation of

British-InduStry, and the British Insurance law Association.

This was to the effect that any person, whether or not

related to the deceased, who was or who might Become-dependent
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upon him in fact, should have a title %o sue for damageé
for loss of support. The arguments apgainst extending the
right to claim damages for loss of support beyond the class

of the deceased’'s relatives to persons generally include —-

(a) the difficulty of countering averments and
evidence of dependence in what would probably bve a

substantial number of cases;

(b) the risk that unfounded or dishonest claims

might be presented fdr their nuisance value; and

(¢) the difficulty of including in the instance or
calling as defenders all persons with a potential

right to sue.

For these reasons, we reject the proposal.

74, It has occasionally been suggested that the employers
and partners of persons who have been killed by a wrongful
act on the part of another should.be entitied to claim
damages for the economic 1loss which they have suffered in
conseguence of fhe death., The Court of Session has
invariably rejected such claims cﬁ the ground that the

damage is too remotel. The more general principle that an

lRea.vis v Clan Line Steamers Ltd, 1925 SC 725; Quin v
Greenock and Port-Glasgow Tramways Co, 1926 SC 544; .
Gibson and Others v Glasgow Corporation, 1963iSLT {Notes) 16.
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enployer should be able to recover damages for loss which
he has guffered in'consequence of a wrong done to his
employee by & third person was considered and rejected by
the Law Reform Committee for Scotlandl. We invite views,

on both these points,

(b) Determination of the cuantum of the devendants’
claim for loss of support '

5. lThe calculation of the amount of thé relatives' claim
for ioss of suovport has raiséd a variety of difficult
problems. It is accepted, however, as a basic principle
that the measure of damagses is the amount of the support
which the claimant was actvally receiving from the deceased
and was likely to receive in the futurez. If the deceased'é
future earnings would have beén_gréater than his earnings

in the yeérs_before his death, the support which the
‘relatives were likely to receive in the future is the
crucial question3. If no support was actually being .giwven

a small award may be made in respect of the loss of coﬁﬁingent
support, rerof the right of support in case of need4.

The support in guestion is "natural. support". ILord

ilackintosh, in Daniell and Others v Aviemore Station Hotel

Co Ltd5 declined to admit to probation averments that the

deceased's son, aged 43 and not stated to be in need of

111th Report, Cmmd 1997 (1963).

20ruikshank v Shiels, 1951 SC 741 at p 747.

5gillan and OtMers v McGawn's HMotors Ltd, 1970 SIT 250,

4Dickson v Nationel Coal Board, 1957 5C 157;
Sagar v National Coal Board, 1955 3C 424,

91951 SLT (NWotes) 75.
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support, was entitled for seven years or during their joint
lives to a sum of £2,000 per annum payable under a deed

of covenant.

76. It is also accepted that if the amount of support
required by one of the claimants is likely to be diminished
in the future, it is proper to take this into account in
calcunlating the amount of the award., Thus it is relevant
t0 have resard to the Tact that a young widow may take, and
ought reasonably to be expected to take, steps to obtain

employment and so contribute to her own supportT.

77. On similar grdun&s it was, until recently, sometimes
regarded as appropriate to consider a widow's prospects
‘of remarriage®. 8.4 of the Law Reform (Miscellaneous
Trovisions) Act 1971 now precludes the courts from taking
into account either the remarriage of the widow or her
prospects of remarriage. ’On the ground that in England a
stepfather is now under a legal duty %o maintain his step-
children, the Law Commission suggest that in caleculating

" awards to children the court might still he bound to take
account of a widow's prospects of remarriage. This would
mesn that the inquiries and cross-examination that the 1971
Aet was designed to avert might still be required. The
TLaw Commission suggest legislation to prevent this

anomalyB. While in Scotland a step-parent is still under

lDonnellx'v Glasgow Corporation, 1949 SLT 362,

2Dgggel]y v Glasgow Corporation, supra; Q! Connoxr v Holst
& Co and Others, 1969 SLT (Notes) 663 Gillan and Others v
TicGawn's Notors Ltd, 1970 SLT 250 at p 253.

Jpublished Working Faper No 41, paragraph 148.
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no legal duty to aliment his or her step-child1, the support
derived in faect, or likely to te derived in fact, by a

child in conseguence of the remarriage of its mother minht
well be regarded as a relevant considerstion., ‘e invite
views, therefore, as to Whether the 1971 Act requires |

amendment to deal with this problem.2

78. The Law Commisgion also point out that when a wife
dies in consequence 5f an accident, the husband may be
entitled to demages in respect of the additional cost of
vaying a housek;ePer to do the housekeeping, but that in
assessing those damages account is taken of the husbandﬁs
prospects of remarriage. They suggest, therefore, that the
1971 Act should be extended in its operstion to cover the
assessment of damages payable 1o a.widowér. ‘On.this point,
the law of Scotland is thought to be similar to that of

3

England” and we invite views as to whether effect should be

givén to the Law Commission's suggestion.

79. The precise manner in which the relatives' loss of
support is to be calculated is not quite free from doubt,
since no uhiform method has been adopted by the Scottish
courts. The matter, however, is discussed by Lord Roberisbn

in @illan and Others v MecGawn's Motors Ltd, 4

1Macdonalg v _lNacdonald, (1846) 8 I 830; Barry's Trs v Barry,
(1888) 15 R LGb.

25ee also paragraph 80 infrg.
heBay v Hamlett, 1963 SLT 18; Williemson and Others v Spence,
(1930) L6 Sh Ct Rep 31.

H4970 o1 250, at page 252.
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where he says: "Oné method, which had a rough element of
justice, was to take the gross figure of the deceased's

estimated earnings and multiply it by three or Tour years
2

’

as in Smith v Comrie's Executrigl, (see also Riddell v Reid

Paterson v London, Midland and Scottish Railway 003.) In
Walker on Damages, p 621 this is stated to be %the normal.
method in Scotland. The total, after the multiplication,

in thiS'ﬁethod included soclatium as well as loss of support.
More recently, howeveér, at least in wagé-earning cases,
taking the gross figure earned before death, reduced to

the amounts actually handed over for the family's upkeep,
and then multiplied by a number of years, has been indicaﬁea
as the proper method of calculating loss of support (Wason v

British Transvort Commission4, Graham v Agsociated
5 ‘!l

Blectrical Industries and Others

80. The déceased in Gillan and Others v licGawn's Motors Ltd6

was rapidly expanding a personal business, throwing much
of his earnings back into it, and handing over 1ittle money
to his family, who lived frugally. ILord Robertson in these

circumstances assumed that most of the deceased's future

11944 sC 499.

1941 SC 277; 1942 SC (HL) 51.
51942 8C 156.

41060 sC 261,

91966 SIT (Notes) 27.

61970. sTr 250.
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income would one way or another have accrued to the benefit
of his farily and calculated the pursusrs' lost sugsport
simply by deducting from the deéeased's disposable earnings
o round figure in respect of his own support, He then
went on to explain that the "multiplier” applied would vary
with the circumstances; although in the case of a widow in
her twenities a multiple of eight or ten might be
appropriate in view of her prospects of remarriagel. In
the case before him, where at the date of the accident the
widow was aged 31, he took a miltiple of 10, but referred

to the Engllsh case of Roughead v Railway Exacut1ve2 where

a_multiple of 15 had‘been selected. In the assessment
however, of damages payable to a widow in respect of the
death of her husband in consequence of personal injuries;
8.4 of the Law Reform (Miscellaneous Frovisions) Act 1971
now precludes the court from taking into account tﬁe |
remarriage of the widow or her prospects of remarriageB.

The 1971 hct has been criticised as being inconsistent with
the principles adopted in assessing damages in other branches
of‘the law, where circumstances likely to reduce the guantum
of the loss in the future are regarded as relevant., It

has been critigiséd glso as leading to the aﬁoﬁaly that it
benefits most the class of widow whose responsibilities are

least, the young widow with no children4. There might be &

lgee also O'Connor v Holst & Co Ltd, 1969 SLT (Notes) 66.

2(1949) 65 TLR 435.
3Paragraph 77 supra.

4plan Wharam, "The Widow's Claim", 1971 Hew Law Journal
p 1064.

'-..n/
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distinetion in this respect between actual remarriage
(and'possibly engagement to remarry) on the one hand, and
the mere prospect of remarriaze on the other, bécause

the latter might be considered too speculative an element
to be taken into account, as well as causing social
cbjections. We would welcome advVice &8s to whether these
views ére #idély:shared within and outside the‘legal

nrofession and, 1f so, whether remedial action is desirable.

8l. It has been suggested from time to time that, in

place of the use of the "multiplier", it would be better to
use aétuarial tables to calculate the amount of the
relatives' pecuniary loss. The Law Commission, in its
WOrklng Paper Wo 27, suggested their use, primarily asg a
meaﬁé of checking the aséessment. The Commission have
reverted to the problem in their norklng Paper Wo 41,
paragraph 176 and have suggested that. "In any action under
the Fatal Accidents Acts or for damages for personal injuries
where the plaihtiff claims compensation in respect of a
future annual loss or future annual payments or expenses
(ie, loss of dependency, loss of future earnings or loss of
future expenses), the plaintiff shall be entitled to rely‘
upon the evidence of actuaries and upon approved actuarial
tables to an extent which the Court considers appropriate
to the particular case and the Court shall pay such regard'
to such evidence and - to such tables as it considers just in

the circumstances of the particular case’. |
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82. The Law Commission also suggested in Working Paper

No 27 that the court or jury, in assessing damages, should
be bound to assess‘separately the various hezads of

“ pecuniary loss, and to ensure that the sum of these amounts
Vshould be a‘non-reducible part of the total award. The

Law Coﬁmission have returned to this problem in Working
Paper No 41 and have suggested that their proposal should
be_fhe.éubject of legislation. While both these suggestions
afe'relevant and'impértant in the preseﬁt context, they
are arguably suggestions whose merits should be explored in
-the context of a system in which damages are still, in the
ordinary case, determined by a jury, andrgenerally against
2 wider background than that of a paper relating only to
damages for injuries causing death, We propose, therefore,

not to pursue these gquestions in the present Memorandum.

83, Another problem which is the subject of current debate
is whefher the defender may competently plead that
pecun;ary and other benefits accruing to the dependants as
'a:result of the death should reduce the amount of their
claim for patrimonial loss. Authority in this matter is
sparse in Scotland, but since the approach of the English
courts to this problem appears to have influenced practice
in Scotlandl, it seems right to consider first the position

in Englénd.

lSee Smith v Comrie's Bxecufrix, 1944 SC 499,
Lord Meackintosh at p 501,
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84, The English courts, in calculating damages under the
Fatal Accidents Act 1846, soon began to take inheritance
into account. 8.2 of that Act had declared: "the jury may
give such Gamages as. they may think proportioned to the
injury resulting from such death to the parties

‘respectively for whom and for whose benefit such action

shall be brought". It was held in Pym v Great Northern

Railwaﬁ Col that the words "injury resulting from the

death" meant the pecuniary loss resulting from the death
and the practice arose of deducting the inheritance which
the family received from the compensation payable under the

Acts. Ag Bramwell, B,said in Bradburn v Great Western
2

Railway Co“, "The damages were to be a compensation to the

family :of the deceased equivalent to fhe pecuniary benefits
which they might have reasonabl& expected from the
continuance of his life, If, therefore, the person claining
damages was put by the death of his relative into possessipn
of a large estate, there wés no loss; he was a gainer by

the event®.

85, At first, even monies received under policies of
insurance taken out by the deceased were taken into account.
Parliément inférveqed in the Fatal Accidents (Damages)

Act 1968, s.l %o gxclude such monies and this principle

was extended, first by the Law Reform (Fersonal Injuries)
Act 1948, and later by the Fatal Accidents Act 1959, to
exclude "any insurance money, benefit, pension or gratuity

which has been or will or may be paid as a result of the

li1862) 2 8 & S 759.

2(1874) IR 10 Bxch 1 at p 3.
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déath"l. The term "benefit", however, is statutorily
defined to mean trade union and Friendly Society payments
for the relief and maintenance of é member's dependants e
and beﬁefits under the Hational Insurance Acts. It does
1ot include benefits by way of succession, and the English
- courts have continued to- make a deduction in respect of
such benefits in Ealbulating the pecuniary loss resulting
from the death, Hodson, J. as he then was, remarked that
"Where stocks and shares and comparable income-producing
investments are concerned and the probable family interest
is thereby accelerated, the deduction will normzlly be

made in full, To take the extreme case where the whole
family income is derived from the husband's investments,
the widow who takes his whole estate on his death will have
no claim under the Fatal Accidents Actszr |
86. But the full amount has not alwayé been deducted.

What is usually'deducted is not the valvue of the inherited
assets és such, but the value of the accelerated payment

of assets which the dependants-would probably have
inherited eventually in the ordinary coursé of.thingSB.

In more recent cases, when the dependant has the use of

the inherited assets as a member of the deceased's fanily,

8,2,

2Bishon.v Cunard White Star Co Ltd,(1950)2 A1l ER 22 at p 26,

3Grand Trunk Railway Company of Canada v Jennings, 1888, .
13 AC 800; HRoughead v Railway Executive, (1949) 65
TLR 435; Voller v Dairy Produce Packers Ltd, 1962 1 WIR 960,
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as ﬁhere a widow inherits her husband's house, no
dedﬁction has been madel. There is a disposition,
moreover, to recognise that where the deceased was =z
wealthy man and generous to his family during his life it
may be positively disadvantageous, owing to the incidence
of estate duty, for his widow and surviving children %o
receive iﬁmédiate payment‘of'a ghare of his estatez.

Lord Guest has said:."But pure arithmetic does not always
in such casesAlead to a just result where there are so many
imponderables. .The aim of assessing damages in a case

such as the present is té estimate the loss of reasonable

expectation of pecuniary benefit. This must in most

cages be a matter of speculation and may be of conjecture"s.

87. Yo provision was made for Scotland analogous to s.2
of the Fatal Accidents Act 1908, presumably because it had
not been the.practide of the Scottish courts to deduct the
p:oceeds of po;icieé of insurance when computing the

4

amount of the dependants' loss’. Nor was any specific

lHeatley v Steel Co of Wales Ltd, (1953) 1 WIR 405;

Daniels v Jones, (1961) 3 A1l ER 24.

20f Daniels v Jones, (1961) 3 A1l ER 24 per Holroyd
Pearce, LJ at p 28, '

Rassom v Kampala Aerated Water Co Ltd, (1965) 1 WIR
668 at p 672, -

4See Glegz on Reparation, 3rd edn, p 114 and Smith v
Comrie's Executrix, 1944 SC 499 per Lord Mackintosh
at p 501. L {




. ~
() 5 et

provision made for Scotland analogous to s.2 of the

Taw Reform (Personal Injuries) Act 1948, Nevertheless,

in Adams v James Spencer & Col the Court of Session felt

jtself free to hold that a widow's pension under the
National Insﬁrance (Industrial Injuries) Act 1946 should
be deducted in computing her claim for patrimonial loss®.

This specific problem was dealt with by the Law Reform

(Personal Injuries) (Amendment) Act 1953. The terms
of that Act, however, are narrow. S.1 declares that:
"In an action for damages in Scotland in respect of a

person's death there shall not in assessing those

damages be taken into account any right to benefit
resulting from that person's death", and "penefit" is
defined to mean merely benefit under the National
Insurahce Acts-., T@e wider provisions of the Fatal

Accidents Act 1959 are not applied to Scotland.

88. It was not until 1944 that the Scottish courts had
to consider whether estate inherited by the dependants
in consequence of the deceased's death fell to be taken
into account in assessing their demages for loss of

support. Lord Mackintosh gave an affirmative answer to

11951 sC 175.

20f Mooreraft v Alexandgf'and Song, 1946 SC 466; and
Leadbetter v National Coal Board, 1952 SLT 179.

3Law Reform (Personal Injuries) Act 1948, s.2(6)(a).
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the question in the case of Smith v Comrie's Bxecutrix™
where he declared: "On principle it seems to me that
(an inheritance) must be taken into account, and that,
where the claimant's need for support can be partially
met by estate inherited from the deceased and formerly
supporting relative, only a diminished award of damages
for the loss of that relative's support can be given"z.
This decision has been followed in practice3, but there
has been no adequate examination of the basis of this
pracfice, nor guidance as to what proportion of the

inheritance is to be taken into account.

89. The approach which a legal system adopts in relation
to the calculation of a relative's.claim.for loss of
support wili naturally depend upon the basis of that

- claim. The initial .approach of Scots law was 1o regard
“the relatives' claim as deriving from the fact that, by
the fault of the defender, the aliment which the deceased
afforded to them had terminated*, It followed on this
view that the quantum of the claim could be determined

by the extent of the legal duty to aliment and that

where the relatives had derived benefits by inheritance

11944 SC 499, 1945 SLT 108 sub nom Smith v Boyd and Another.

21944 SC at p 501.

3Webster and Others v Simpson's Motors and Others, 1967
SIT (Notes) 36; Gillan and Others v McGawn' 8 Motors Ltd,
1970 SLT 250,

“Bisten v North British Railway Co, (1870) 8 M 980; Weir v
Coltness Iron Co Ltd, (1889) 16 R 614 Clarke v Carfln

Coal Co, (1891) 18 R (HL) 63,

;
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k]

or otherwise in consequence of the death, those benefits

should be taken into account in ¢alculating their loss.

90, This approach had been the dominant one in our system;
but it was effectively rejected by the Second Division and by

l, where an averment

the House of Lords in Cruikshank v Shiels
that the widow was ﬁossessed of a substantial private
fortune.available for her support was held to be irrelevant.
On this view a relative may claim damages for loss of
support 2lthough he has resources of his own and is not in
need of support: it suffices that such support was actually
affordéd bjtthe deoeasedz. Today, arguably, the courts are
moving towards the view that what is relevant is the
felatives"loss Qf what they could have expected to receive
from the deceased in the natural course of events. Their
material loss is the loss of the family earnings provided by
the deceased. This is a loss which they sustain whatever
their personal income or the deceased's personal foriune.
This principle is also recognised, though to a limited
extent only, by such legislation as the Fatal Aogidents
Acts 1908 and 1959, the Law Reform (Personal Injuries)

Act 1948 and the Law Reform (Personal Injuries) (Amendment)

Act 1953.

11951 SC 741 and 1953 SG (HL) 1.

2Dickson v National Coal Board, 1957 SC 157.
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91. Despite the views to the cohtrary expressed by some

of those who ccmmented upon our Memorandum ¥o 51, after
further consideration we believe that the time has come

to carry this principle further and to make it clear that
what the relatives recéive by way of inheritance is to be
ignored in asséssing their claim for patrimonial loss.,

This approach would avoid the anomaly of the present law
that the more sﬁrenuoﬁs the deceased's efforts were to
prbvide_by gavings for his relatives, the less compensation
his.relatives may receive on his death, The Law Commission
has reached a provisional coneclusion in the same sense

in its Working Paper No 41 in paragraph 152 which would
obviate a very difficult and possibly insoluble problem

of quantification.

(c¢) Relatives' claim for solatium

92. When a claim bj dependent relatives is competent,
Scots law concedes to them not merely damages for loss of
support but also an award ¢f solatium, or pecuniary
acknowledgment of their grief and sufferingz. A gimilar

right was first conceded in actions of assythment where

1rhe Society of Writers to HM Signet and the British
Insurance Law Association. 4 different view is taken by
the Law Society of Scotland, the Royal Faculty of
Procurators in Glasgow, and by Professor D M Walker,

2Quin v Greenock and Port-Glasgow Tramways Co, 1926 SC
BZ44; Elliot v Glasgow Corporation, 1922 SC 146,
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a sum was given to the relatives for the "pacifying of

r"l. In the modern action which took the place

thg@r”r&nco
of assythment, solatium was explained to be a compensation *
for the relatives' grief rathef than a buying-off of

their vengeancé. It is incompetent to take account of the
gréater anger of the relatives occasioned by the grossness

of the negligenceZ. In assessing the award, however, it

may be legitimate "to consider the laceration of the
feelings‘of the widow and family in contemplating the

pain énd suffering to which the deceased was exposed before

death actually supervened"B.

93. The pursuer is not entitled to an award mereiy by
virtue of his rglationship with the deceased, however
clése: there must be proof of grief4. The fact , however,
that finaﬁcially a man is a burden rather than an asset to
his family does not mean that they will feel no grief on

his death5. Specific averments of injury to the pursuer's

1Balfour‘s Practicks, p 516.

2B1ack v North British Railway Co, 1908 SC 444 at p 454.

,3Black, supra, per Lord President Dunedin at p 453.

4Rankin'and Others v Waddell, 1949 SC 555.

Sprown v Macgregor and Othérs, 26 Feb 1815 FC; Blder v
Croall, (1843) 11 D 1040.
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physical or mental health are irrelevant and are not

admitted to proofl}

94. On the whole the sums awarded have been small, It
has been said, "solatium is not met by 2 nominal award ....
the sum awarded must be a substantial acknowledgment of ...
the pain and grief which the defender's action has caused,
but must he strictly confined within a moderate range"2
Since grief cannot be measured in financial fterms the sums
awarded are necessarily conventional, In recent cases
sums of £1250 to £1500 have been awarded to widows and
£600 to £750 to children’, But widows who have remarried

and young childfen may receive 1ess4.

95. A similar award is given Ey many civilian systemé,
but not by the English common law. In England, under the
Fatal Accidents Acts, "The basis is not what has been
called solatium, that is to say, damages given for injured

feelings or on the ground of sentiment, but damages based

on compensation for a pecuniary 1oss“5
lNicolson v Cursiter, 1959 SC 350.
Ell; t v Glasgow Corporation, 1922 SC 146, per Lord

President Clyde at p 148, Cf Gibson v X le, 1933 8C 30,

SMcNeil v National Coal Board, 1966 SLT (Notes) 4;
O'Connor v Holst & Co Ltd, 1969 SIT (Notes) 66; Gray v
Ailied Ironfounders Ltd, 1969 SLT (Notes) 95; Grlllan
and Others v McGawn's Motors Ltd, 1970 SLT 250

402 Cowan v Greig, 1969 SIT (Notes) 34.

Sraff Vale _Railway Co v Jenking, (1913) AC 1 per Viscount
Haldane IC at p 4.
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96. There has been criticism from time to time of the
- rights of spouses and relatives to sue for solatium and
the Law Reform Committee for Scotland were asked to
consider whether any change in the law was desirable,
The Committee dealt with this matter in their Tenth

Reportl as follows:~

"The right to solatium is of long-standing in

the law of Scotland and while unfounded claims
are no doubt made from time to time there is no
reason to think that this happens more freguently
with regard to solatium than patrimonial loss,.

It has been suggested to us that unfounded claims
for solatium in respect of the death of a
‘relative are more difficult to refute before a
jury than claims for patrimonial loss, but while
this may be so we do not think the fight to

claim solatium should be withdrawn from the genuine
claimants on this account. We would therefore
not recommend any change in the law regulating

the right to solatium",

97. We referred to the gquestion again in our Memorandum
No 5, and the comments which we received indicated that
there is still a divergence of views on this question
among the profession., The Law Society of Scotland, for
example, said: "The view is strongly held in some
quarters that solatium as an item of claim should be

entirely abolished particularly in the cases of’

lomnd 110% (1960), para 27.
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parents éuing on the death of a child", While a similar
view was taken by other bodies including the Counties

of Cities Association, the Confederation of British
Industry, and the British Insurance Association, several
bodies advocated its refention, ineluding the Socilety

of Writers to HM Signet, the National Union of
Mineworkers and certain individual commentators., The
Faculty of Advocates thought that such claims night be
distasteful but suspected "that in many cases they serve
a valuable social purpose in mitigating resentment,
particularly ﬁhere the claim for loss of support would

have no substance (e the loss by a husband of a wife)",

98, Further examination of this subject has convinced

18 that an award similar to that which is at present
given under the name of solatium might appropriately

be given, but for reasons other than that of assuaging
the griet and sorrow of the claimant. The present basis
of the award is not merely distasteful but leads to the
anomaly that the very young or posthumous child whose
need is greatest hasfsometimes been awarded little or.
nothingl in name of solatium. Yet, awards of solatium
have been made to young and to posthumous children and
justifie§ on the somewhat artificial argument that they
should receive "compensation for the bitter consciousness
of the gravity of the bereavement which claimants of very

tender years may be expected to experience as soon as

19ee Mooreraft v Alexasnder & Sons, 1946 SC 466, per
Lord Patrick at p 468 and Walker, Law of Damages
in Scotland, pp 639-641.

.-
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they are old enough to appreciate 1t Equally, if
grief and suffering are the basis of an award of solatium

there seems no reason why a substantial award should not

be granted to the grown-up children of the deceased. The
failure, however, of the jury in Rankin and Others v

Wadde112 0 make any award of solatium to three

foriefamiliated sons and the small amounts awarded in
~ other cases3 suggest that there is some uneasiness about

the basis of the award.

99. We do think, on the other hand, that over and above

the quantifiable loss. of inecome ‘which they sustain when

a man is killed, his wife and children suffer damage throuvh
 the loss of his help as a member of the household and of
his counsel and guidance as a husband and father. A

similar situation arises when a wife is killed leaving a

husband and a young family: even if she was not herself
earning, her husband and family suffer considerable loss
on her death, which is only partially quantifiable in
financizl terms. We consider that the law ought to
acknowledge these facts of life. To the extent that, in

practice, an award of solatium often does this, we would

not favour its outright abolitién.

Ige11 1y v Glasgow Corporation, 1949 SC 496 per Lord
President Cooper at p 499.

21949 3C 555.

30f Paterson v London, Mldland and Scottish Razlwav Co,
1942 SC 153.
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100, In 6ur Memorandum No 5 we suggested that the right

- to solatium conceded fo the-Spouse and relatives of the §
deceased might be replaced by a species of "family award"l,
which would take account of the intangible losses which we
have just describedz. This proposal attracted favourable,
though not enthusiastic comments, and these even from bodies
which would have liked solatium to be entirely abolished.
In consequence, we have given further thought to the
matter. It presents several problems;  that of specifying
thé:persons to whom a claim should be open; that of défining
its basis in legislative terms; and that of Specifying
hdw‘the award is to b?_quantified by the courts,

101. We do not consider that it should be available to

all persons who, in principle at least, would have a claim
to damages for loss of support., The intangible losses
which we have described are suffered most acutely within
the restricted family group of husband and wife, pareﬁt

and child: outside thét group the loss suffered by
individuals in particular cases must be weighed against

the need to discourage speculative claims for logses

which are extremely difficult to quantify., We suggest,
therefore, that persons who stand to the deceased in the

relation of husband, wife, parent or child, and only such

1But not in the sense in which the term "family award" or

"family claim" has often been used to describe an
inter-related claim by a widow and her(ch%l%gen; see, eg.
Kelly v Glasgow Corporation, 1951 SC (HL er

Lord Normand at pgﬁg; Campbell v West of Scotfaﬁd
Shipbreaking Co, 1953 SC 173; Hewitt v West's Gas

dmprovement Co, 1955 S¢ 162 ker Lord President Clyde at p 1663
supra, paragraph 16,

_2Paragraph 63, supra.
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persons should be entitled to a "family award", although
for this purpose the step-children, adopted children and
illegitimate children of any person should be treated
as if they were his or her natural children. In cases
where one of these cloée relatives has died bhefore the
hearing of the action, that relative's executor should
not be entitled to compensation of this kind.
102. VWe consider that the award should be described iﬁ
terms-such as "an acknowledgment of the non-pecuniary
loss sﬁffered by the claimant in consequence of the

| death of the deceased". This would leave it, in effect,
to the courts to identify in particular cases the nature
of the loss suffered, This must be so, because it will
differ from case to case; although one fairly common
example would be the loss suffered by a child when deprived

of advantages-whichfthe court considers would probably

. have resulted from upbringing and early educatioﬁ'by the

parent of wHose'spciety'the child has been deprived.

103, We also think on similar grounds that it gshould be
left to the courts to work out the appropriate compensétion.
A tariff of compensation could be devised, but it would
soon become out of date, and if it attempted to deal with
the many complex situations vhich might arise, it would

be unwieldy. We would imagine, however, that since what

is being—compénsated-is not grief and sorrow, the awards
would in practice be more varied in their amounts than

are solatium awards at present.
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104, If the proposal which we have just made for the
replacement of solatium by a "family award" is not
accepted, we recommend, alternatively, that ¢laims for .
solatium.on the death of another should be restricted to
thé class of persons who, we suggested above, should be
entitled to claim a "family award": We are conscious
‘that this proposal would introduce into our law a

distinction between the class of relatives who may claim

Feoario

solatium and loss of support, and the élass 0f those who

may claim for loss of support only. We accept that

51mp11c1ty in the law is to be desired, but if the onrice

of this simplicity is to allow claims whlch are inappropriate,

we think that it should not be paid.

5. Desirability of single action

105, Under the present law, as we have eXplainedl, when
dependants present claims for solatium and 1bss of supporf
they must concur in a single action, There appears to be

no rule that where the executors and dependants both raise
actibns of damages founded upon the same injﬂry to the |
deceased,'thej must concur in a sgingle action.;‘Thé'absence-
of this rule is possibly t0 be explained by the fact that

concurrent actions by executors and dependants were

lParagraph 16 supra.
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precluded by the rule in Darling v Gray & Sons. They are

no‘longer always precludedl and legislative acceptance of
our proposals would make concurrent actions by executors
and dependants the rule father than the exceptién. We
sﬁggest, for the protection of the defender and for the
efficient determination of their respective rights, that
the relatives%gndrbxecutors should be required to concur
in a'single;aétion! and that if either the -executor or a
Zz-dependeﬁt relative'is aware that an action for damages
arising from injuries to the deceased has been initiated,
but refrains from joining himself as a co-pursuer, he

‘ should be called as a defender and be barred from raising

- subsequently an independent action.

lyoghnie v British Transport Commission, 1964 SLT 25,
Gray v North British Steel Foundry Ltd, 1969 SLT 273,
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SUMMARY OF PROVISIONAL CONCLUSIONS AND O

ON WHICH VIEWS ARE SQUGHT

AR _MATTERS

1, For avoidance of doubt, it should be declared that

the right of the executors of a person deceased to recover
damages in respect of the deceased's loss of earnings
should not eﬁtend beyond the period of the deceasged’'s

survivance,

2. A person's right to recover solatium for personal
injuries should cease on his death and should not

trangmit to his executors.

%, No change should be made in the present rule whereby
the recovery of damages by an injured person or his
settlement of a claim to damages during his life exclndeé
any right of action by his executors and dependants

after his death.

4, Comments are invited on the question whether and in
what circumstandes exenption clauses agreed to before
an accident by a person injured therein should have the
effect of excluding or limiting liability to his

dependants after his death.

5. There is a case for retaining the rule by which, in
cases of concurrent fault, the defender's responsibility
to the deceased's executors and -to his relatives is

proportioned to the degree of fault shown by the deceased.
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6. There is also a case for retaining the rule by which
a voluntary assumption of the risk on the part of the
deceased bars the rights of action both of the deceased's

executors and of his dependants.

7. The present statutory provisions goverﬁing the
limitation of actions by the executors and dependants

~of a deceased person do not require amendment,

8. The dependants' rights of action for damages and
solatium (or any award in lieu of solatium) should not
be affected by the existence of an action by the

executors and vice versa.

9. It should no longer be a condition of a dependant's
right of action for damages for loss of support that a
reciprocal legal duty of support existed between the

claimant and the deceased at the latter's date of death.

10. The class of persons entitled to sue for loss of
support should be extended to include those collaterals
and other persons specified in s.l1 of the Fatal

Accidents Act 1959,

11. Comments are invited on the question whether the
class of persons entitled to sue for loss of surport

should be further extended to include —-
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(a) a divorced spouse and any other person holding

an alimentary decree against the deceased;

(b) children brought up in family by and
dependent on the deceased whd are not otherwise
entitled to damages for loss of sunport, or such
children only when they are the children of the

deceased’s gpouses

(¢) "unmarried spouses".

12. The suggestions that actuarial principles should
be used in the calculation of the dependants' pecuniary
loss and that the heads of losg should bhe itemised
require consideration agéinst a wider background than
that of an inguiry into damages for injuries causing

death..

13. Comments are invited on the proposition that the
employers or partners of persons who have been killed

by a wrongful act on the part of another should be
entitled to damages for any economic loss which they mnay

have suffered in consequence of that death,

14, Views are invited on the guestion whether the
principle embodied in the Law Reform (Miscellaneous
Provisions) Act 1971, that the remarriage of a widow
or her prospects of remarriage shall not be taken into
accounf in assessing‘the damages payable to her, should

be extended to apply to claims made by the children
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of the deccased, and whether a similar principle should

be appiied t0 the claims of widowers.

15. It should be provided by statute that, in assessing

the amount of the dependants' damages for loss of support,
" no account should be teken of what the claimants

receive by way of inheritance from the deceased.

16. The relatives' right to solatium should be replaced
by an additional element of damages acknowledging the
non-pecuniary loss suffered by a person who was either

the husband, wife, parent, or child of the deceased,

For this purpose the step-children, adopted children and
illegitimate children of any person should be treated

as if they were his or her natural children.

17. Alternatively, if the preceding recommendation is
not accepted, the right of action for solatium on the
death of another should be restricted to the persons

specified in that recommendation.

18. The executor (or executors) and the dependants of
a deceased person should be required to concur in a single
action in respect of patrimonial loss or solatium (or any

element of damages replacing solatium).

19, If the executor or a dependant is aware that an
action of damages arising from injuries to the deceased
has been initiated, but refrains from joining himself

as a co-pursuer, he should be called as & defender and
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be barred from raising subsequently an independent action.

20, It should be declared by statute that actions for the

recovery of an assythment should cease to be competent

in any circumstances.

RE 8922 350 3/72 BL







