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PREFACE

1. On Z:ﬁecembef 1969 the Lord_phancellorlinformed the House |
of Lords that he hed asked the Law Commission, in pursuance of
section 3(1)(e) of the Law Commissions Act 1965 "to review the
existing. remedies for the judiecial control of administrstive
~acts and omissions with a view té evolving a7simp1er and more
effective procedure”". On 9 January 1970 we were invited by

the Secretery of State and tﬁe Lord Advocate, in pursuance-of
‘the same section, to institute an inquiry with the same terms
of feferencerinAassociation with the Law Gommission'ahd to
submit a Report.

2e Ve invited Profeésor A W Bradley, Prof'essor of
‘Constitutional Law in the University of Edinburgh, to prepare a
preliminary paper on the subject, and it is this paper whieh
forms the main text of this Memorandum. It will be noticed
that this veluable work inevitably looks at some aspects of
the subjedt which are outside the Commission's present rgmit.
It is an important and original contribution to the litera~-
ture of the law of Scotland. |

3. There follows a list of the guestions which could forml
headings under which the various_argﬁments might be grouped.

It is not claimed that they are exhaustive, and we would be
very gled to receive suggestions and opinions on any other
branches of the topic; however, it would be helpful, with a-
view to the collation of replies, if cbservations were subnitted
within the framework of these guestions.

L. Ve would be grateful if comments were submitted by

1 January, 1972.



1 It seems cleaf that en acfionlgf-reduction is competent to
correct Pailures and excesses of jurisdictidn,.including breaches
of natural Juctice, but the extent to which a debision, unchaii--”
engevble‘on the above grounds, may be reduced on the ground af
an error of lah within the jurisdiction is uncertain (see
paras. 6.5, 6.6. and Aprendix II of the Memorandium. )

Should this doubt be removed? If so0, how should the power of
the court to grant reduction of the decision of an administra-
tive body on the groﬁnd of an error of law within theljuris7

diction be defined?

2. Since the fact that en error of law hes been hadefmay not
be apparent "on the face of the record", should there be a rule
that full'reesons must be given, 1f requested by any Gf the

parties concerned for adminlstrative d60181ons?

3. Should reduction of all or any such decisions beTéompetalt

in the Sheriff Court?

L. If reduction were to be a competent remedy‘in the Sheriff

Court, | | | |

- (a) should a power be conferred oﬁ the Lord Advocate to
remove a Sheriff Court action into the Court of
Session on the lines of secfion Lt of the Crown
Proceedings Act 19&7? |

(b) should the jurisdiction be confined to the Sheriff
Principal? | )

(¢) should there be a right of appesl from the Sheriff .

Principal to the Court of Session?

5. Is the present provision for interim'remedies-adeqﬁate,

especlally in proceédings sgainat the Crown?

IX



6. (a) sShould a uniform time limit be impoéed by statute,
within which applicrtions must be made for review by
the Courts of administrative decisions? _

(b) I1If 50, should a dlspen31ng power be conferred on the

Court, and on vhat’ grounds9

T It may well be that section 91 of the Court Qf Session Act
1868 did not empower the court to order the Crown to perfdrm
eny statutory duty.' In any event sectidn 21 of fhe Crown
Prcceedlngs Act 1947 provides that the court shall not maeke an
order against the Crown for spe01flc performance, whlch was the
remedy prescribed by the 1868 Act. Are the nrovmslons 1n

section 21 for the declaratory remedy satisfactory?

8. Should statutory provision be made for the standardisstion
of 21l procedures for the stating'of o case on a point of law
by

o

bodies applying administrative law?

9. Does the law relating to title and interest to sue requife
amendment in the context of administrative law? - If so, in what

respect?

10. Should the existing Scottish remedies, subject to amendment
and.reform; be retained, or should there be substituted for them
a new all-purpose "petition for review" along the lines sugges-

ted by the Law Commission - (paras. 3.2 and 13.5)%

11. Are there any other matters that you would wish'the

Committee to consider?
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EMEDIES IN ADMINISTRATIVE LaW

PART I

IN'TRODUCTORY

1.1 Ip May 1969, the English Law Commission, with the concurrence of the
Scottish Law Commission, recommended in & public report to the Lord Chancellor
(Cund. 4059) that a broad inquiry into administrative law should be conducted
by a Royal Commission or by a committee of gomparable status. The report
stated that the Scottish law Commission considered it essential that any
exsmination of principles should be carried out upon a United Kingdom footing.

1.2 The recommendstion for a broad inquiry by & Royal Commission waé not

‘accepted by the Government, which in December 1969 asked the two Law Commissions

Yo peview the existing remedies for the Jjudicial control of administrative
acts and omissions witlh a view to evolving a g:i.mpler and more effective
procedure,” Each Law Commission has now .omimenced: its own review of remedies.

1.3 In June 1970, the English Law Commission issued a study paper prepared ‘
for the Bnglish consultative panel on administrative law (referred to hereafter
as the English Study Paper). '

1.4 The object of the present paper is to provide a starting-point for the
examination by the Scottish lLaw Commissi on of the subject of remedies in
administrative law, The ccmments on the terms of reference of the inguiry
and on the English study peper vhich follow are intended 'to set ‘the scene for
a Scottish inquiry and to focus attention on the main issues with which it
should deal, Part II of the paper surveys the existing state of the law in

. Scotl end with the aim of discovering aspects of the law which require

attention.

TERMS OF REFE

2.1"  The terms of reference of the present inquiry clearly exclude the Pull-
scale inquiry into administrative law which the two law Commissions recomaed
in 1969, Short of that, how broad or nATTOow should the inquiry be? 1In
terms, the inquiry is confined to the vnnous Ju g ial remedies for tha control
of administrative acts and omissions and does not include political or
admiristrative remedies such as parlismentary questioning or complaint to the
Parlismentary Commissioner for Administration., The inguixy has the express
aim of considering present remedies in the ordinary courts with a view to

the development of & simpler and more" effective proceduwre, one implication of
this being that & single new procadure may be capable of replacing the various
judicial remediss which.now exist. The itiquiry does not extend to institutiomal
reform in the court system, and it would bs outside the scope of the inguiry
to consider the creation of & new hierarchy of administrative cou:cts- soine
would argue that & "simpler ané more offective procedure” would be achieved onl,y,

with such a2 refomrm.



242 Po what extent do the necisions of adminigtrative tribunals rank as
"administrativé acts" for this imjuiry? Since the Franks Report of 1957

and the iribunals and Inouiries ket of 1958, tribunals heve been recognised
as exercising sdjucicative functions in specialised areas of governauent.

in one mh:-;é, pExienaty an appesl to a tribunal may itself be regarded as a jud-
icial remcdy for an adainistrative act or omission. Host tribunals provide
for impurtiul adjudication of an appeul against a prior of fMicial decision

and rolatively few (e.g. rent assessuent commitiees and rent tribuna is) are
concemed with settling disvutes between two citizens. But in view of the
coantinuing supervision of tribunuils by the Council on Tribunals and its
Scottish Committee it would be convenient to exclude from this inquiry the
jurisdiction and functioning of triocunals, What does come within the scope
of tie inguiry is the procedure by which tribunsl cecisions may be reviewed
in the ordinary courts, If, for e:ample, a "simple and mcre effective
procedure” for securing judicial review of administrative action in general
is to be developed, it might well also be usea &5 a means of reviewing
triounal ecisions. For two reusons the review of tribunal decisions is
wnlikely to raise acute probleans: (1) the decisions in guestion have almady_
neen senhruted from the norwal work of government by being exposed to judiecial
rather tlun official process; (2) from wost triounals, there is now an appeal
on a point of law to the superior courts, Honetheless, errors uay occur

in the process leading to a tribunal decision which de not fall neatly within

the scope of an appeal on law,

2.3 Public Inguirics are analytically distinet from tribunals in that they
are part of a cowplex administrative process leading to an official decision,
usually made in the name of a lidnister. Supervigion of inguiries is a matter
for the Council on Tribunals, but judicial review of ministers' decisions is
within the scope of this paper. As with tribunals, a varieiy of acts provide
specific statutory remedies for review: c¢ould these various rezedies be
replaced by a single procedure for review of official acta? The statutory
renedics which exist are mostly straishtforward in operation, but difficulties
sonetimes prevent them being fully effective; there is the related problem of
stutut ory provisions which sedcto rely wholly on statufory remedies and in
some casec to exclude judicial review altogether. (See Section 10 below.)

Ihe effect of public inquiry mocedure not only makes it more important that
judicial review of these Ministerial decisions should be avuilable but also
extends the scope of judicial review by exposing one stage of the administrative

process to publie serutiny.

2.4 “he main purpose of this inguiry must however be to consider the remedies
‘which exist for controlling official acts ard omissions not suoject to triownal
or puvlic inguiry procedures, This eubraces the whole work of central
government {(in matters of domestic administration) and local goverament, as

well us of many other public authorities (e.g. nationalised indusfn'.'es; ad hoc
regional and loecal poards). It may not be clear whether a particular
institution (e.g. =Y university) is to be regarded as an official body for

tmis paroose, At present no strict distinction of this kind hus to be arawn



3.

‘drawn either in English or Scots law, as most existing remedies apply both to

public amd private acts. In this respect, a contrast may be drawn with a
legal system like that of Framce, which mskes a formal & stinction between .
public and private law and has a separate system of administrative law with
ite own courts and remedies, bBut the demarcation between pubvlic and private
decisions would become important if & new judicial remedy were to be created

applying only fo official decisicns.

2,5 The range of official acts and omissions subject to judicial review is
potentially wvast. To take the example of public sector housing, the range

of decisions includes, say, a decision of the central govermuent to provide
resourees for couneil housing, a decision of the Secretary of State to approve
a rent incrcase for a perticular local authority andé a decision of a local
housing authority to grant or refuse a temancy to an individual family, 4
coiprehensive inguiry into ihe proper extent of judiciasl control of government
would have to grapple with this wide field. It is douwbtful whether in modern
law the line is correctly drawn between those official decisions which are
effectively subject to Judicial review, and those decisions which are not.

But this fundamental issue can hardly be raised within the relatively narrow
scone of the present inquiry. If the reasoning in the English study paper
is followed in Scotland, the aim is to improve remedies within the present
extent ol review, nbt to extend the area of review into gwernmental deci sions

which are subject to no Jjudicizl review at present.

2.6  Une difficulty which underlies this subject is that the concept of
judicial review of official acts and omissions is neither settled nor comstant.
The broad purpose of Judicial centrol of government is to ensure that
government is condue ted according to law, and thus to uphold the notion of

the rule of law. Applied to a part cular act or omission, the general
principle does not provide an answer to the specific gquestion, is this official
decision lawful? Clear cut cases of ulirs vires activiiy on the part of A
government are less likely to arise than questions of controlling the exerci se
of di'écretione.ry powers, exforcing fazir procedures and so on, For example,
when is a specialised tribwnal permitted to interpret a statute in the mamer
it thinks best, rather than in the manner which a superior court considers
correct? The principles of judiciael review do not permit an aggrieved citizen
to raise in the courts every matter of fact, law, discretion snd merits about
which he may be dissatisfied. 4And the judge whoss dufy it is to decide
exactly where the line should be drawn in a particular case requires insight
not only into the reasonéble expectations of the citizen but also into the

political and administrative processes of government,

THI: ENGLISH STUDY PAPER

3.1 ‘"he English Law Commission's approach to the terms of reference may be
illustrated by paragraphs 2-4 of the Znglish study paper, reprinted in
Appendix 1 to this paper. In the English paper, it is considered that the
terus of reference require a distinction to be drawn between reform of the



the fom and gg. ocedure of remedies and reform of their scope, but that

this is not gl ways an casy distinction to draw. The basic diffi ealty in
this approech is comson to both English and Scota law: in each jurisdiction,
the remedies avsilable to c¢hallenge official acts have not develowed system—
atically and the present law is a couplex mixtwre of comuon law =nd statutory
renedies, Both in the past and still Goday, the form gnd procedure of
remedies have largely served to dezermine their-_gs_mg, although, as will bve
seen in section 5 below, this is i'élt more acutely in fngland than in
Scb’cland. The guestion of standing to seek review (in Scots law, title and
interest to sue), the ability of the reviewing couﬁ*t to correct errors of law
znd the exten: to which remedies muy ve available against the Crown - these

are all matters of fomn and procedure which zlso have a direct bearing on

the scope of review,

3.2 None theless the approach adopied in thé English paper is {o treat all
rules which restrict the scope of any particular remedy when coampered with
other rewedies as rules wrich relate to fom snd procedure of judicial remedies:
rules which pleace administrative action beyond contrel by any judicial remedy
are considered to relate to the scope of remedies., The distinction is thus
be.tween the scope of individual remedies and the general scope of judicial
review., Un this basis, the English study paper surveys existing remedies in ‘
English law bef are examining defects in the system of reuedies as a whole,

The main rucomme‘nd.ation of the paper is that rather than reform the various
remedies piecemeal, it would be better fo provide a single form of proceeding
for the chullenge of unlawful administrative acts and omissions, Under this
proposed pevition for review, it would be competent for an aggrieved applicant
to sedk any one or more of the following foms of relief ~ to guash, to forbid,

ic command and to declare,

3.3 Before commenting on this proposal and before considering its applicability
in Scots law, the principal findings of the ¥nglish study paper will be outlined.
The inglish remedies considered fall into three broad groups: (1) the
prerogative orders; (2) the remedies of declaration and injunction; and

(3) statutory remedies,

(1) The prerogative orders
In origin the prerogative writs (since 1938, prerogative orders) were the

means by which the Court of K:i:ng"s Bench exercised control owver all inferior
courts 'and official bodies regarded as exercising jurisdiction, By the writ
of certiorari, the court could guagh a decision of a tribunal or inferior court
that had been made in excess of Jurisdiction, or in breach of the principles
of natural justice, The writ camne slso to be availsble agsinst local
authorities, ministers and other administrative bodies whose decisions could
loosely be regarded as having a judicial aspect. The writ of prohibition lay
to restrain a decision heing made which if mede would have been subject to
certiorari, i.e. to prevent an excess of jJurisdiction occurring., Handamus
Waé a remedy to order the performance of a public duty, including the duty of
& tridunal or inferior court to hear and detemmine = matter comvetentlv laid



laid before it. Together the three prerogative orders form part of a single
supervisary jurisdiction in the public law field. They can still only be
sought by a special procedure which differs markedly from procedure in
ordinary litigation. While nore than one prerogative order may be sought

in the same proceedings, no individial may seek & prerogative 6rder togethei’
with any other remedy (e.g._ damages, oY decl aration of‘rigﬁ:). In the case
of certiorari, a special limitation pericd of six months is provided by rules
of court. Hules of standing to sue differ in detailas between the various
prerogative orders. The remedies are in pribciple discreticnery althox.;gh
in some circumstances an applicapt is entitled fo the igsue of an order as

of right.,

{2) The remedies of declaration and injunction

AS the primary equitable remedy in &nglish law, the injunction has been much
msed to restrain publie authoﬁﬁegsfrom acting 'ultra vires'; the procedure
most commonly used for this .purpose/ lnown as relator proceedings, whareby

the aggr:i.eired indivi dual moves the sttorney~Gepmersl to allew his name to be

- used as guardian of the public interest in seeking an injumction. The major
advantage of the relator proceedings is that all questions of title to sue
'are obviated, The ucope of the injunction owverlaps with that of prechibition,
however, and is not aveileble against the Crown nor in some circunstances

ageinst officers of the Crown,

~Although also an equitable remedy, the degiarstion is a much younger remedy
in Inglish law than the injfzncti.on, and ites use has been restricted by
Jjudicial hesilation, Difficulties in administrative law have been caused by
douois us to the use of the remedy in declaring rights created by a statute
which also provides a statutory means of enforcing 'those rightas by the
uncertain overlap between certiorari and declaration; by the uncertain effect
of a declaratory judgment granted in relation to a tribunal decision; and

by a judicial tendency 1o ilmpose & narrower test of standing to sue for a
declaretiop than in the case of the prerogative orders.

(3) Siatutory remedies

The English study paper gives particular consideration to the statutory
procedure for challenging town plaming decisions and compulsory purchase
orders on grounds either of ulirs vires or of non-compliance with statutory
requirements., (5ee section 10,6 below. ) Although this remedy has procedural
adventsges it is available anly to a narrow class of persons aggrieved, It
is u"sua.lly accompanied by a stetutory exclusion of all other forms of review
and glso by a brief limitation periocd (normally aix weeks); in view of the
House of Lords decision in Agisujiniec DLitd, v. Xoreigp Compensetion Cgmm;ssiog
[1969] 2 A.C, 147, the legal effect of these excluaion clausas‘ is uncertain,
The remainder of the Englisk study paper develops tentative proposals for the
reform of remeldies. One posé:l.bi]ity congl dered is to make refoms within the
e:;:is'ting system of remediea,z-'by removing such defects in parti cular remedies

as seem especially restrictive. But the study paper recomuends the creation

of a new, all purpose petition for review.on the limes alreadv mentioned. The



The new remedy would only be availuable to control publie bodies, aud
principles of the existing law of Judicisl review would be retained: no
alteration is proposed to the grounds on which ,judicia.l control may' be sought.
It is Dro*viﬁ onally suggested that ithere should be & single test of locus

Standd, namely that any person who is adversely affected by administrative
action .hould have sta.nd:.t.ng to seek review, All exclusion clauses should be

re-examired and should be maintained only where essential,

In a suppleme ntary note, the Lnglish study paper ragises the question of whether
an appeal on a point of law .hould be substituted for the present use of
certiorari as a means of seeking review of decisions for error of law on the
face of the record, The study mper also raises the question of whether the
Torm and procedure of judicial remedies should be reformed without taking

into account the availability of danages as an elternative remedy,

3l It would not be appropriate in this paper to comment in detan.l on 'the
dpnglish study paper, but one or two general observah_ons mgy be made, In
eflect the approach adopted is of proposing a new, flexible and all-purpose
renedy for review that would maximise the faét'ors from existing English
remedies that are favowsable to judicial review and minimise all the existing
factors that are unfavourable to judicial review, The English study paper
tends to take for granied the positive advantages of judicial control., Yet
the record of dacided cases sugpests a more canplex conflict of principles
and interests (both public and srivaete) than is reflected in the paper. It
is a Biyer's natural inclination to suppose that the more Judicial review, the
better. Within its temms of reference the English study paper does not
sufficiently consider the nature of govermme ntal action that is under revier,
It is also evident that the Bnglish study paper has been influenced by the
restrictive terms of reference under which it has been prepared; in particular,

the distinction between foxm ;d procedurg of remedies and the scope of
renedies may not be satisfactory as a basis for reform.

IHE RuVIEw OF REMEDI &S TN SCOTS LawW

4.1 Before considering whether the apprmch adopted in the English study
peper should be followed in Scotland, it should be remembered that the
Scottish Law Commission recommended in the published paper on Administrative
Lew (Cmnd. 4059) that any examination of pripciples should be carried out

on a United Kingdom footing. A measure of refom confined to removing
procedural defects of remedies in the two jurisdictions could probably be
carried out separately. (Certain matters raised by the English study Dpaper,
however, relate to legislation which is common to both Jurisdictions. The
statutory remedies and exclusion clauses in town plamning, compulsory purchase
and housing legislation apply in both Jurisdictions, So too does social
security legislation such as the national insursnce and supplemen tary benefits
schemes. 4 general refomm of exelusion clauses and statutory remedies would
have to be tackled on a British basis. So too, the proposal in the English
study caper that a much wider clagss of perséns adversely affected should have



have standing to seek judicial review of administrative asction raises a
mafter of principle with important implications for both jurisdictions, If
the propcsed petition for review is accepted for nglish lsw, & precedent
for reform would be set which under certain circuustamces might be relevant
to Scottish law reform., Similarly tae development of a new fom of
gpovernmental liability for dasages would imvolve ismies of primciple which
should be considered jointly by the BEngiish and Scottish Law Comﬁ.ssions.

4.2 It will be apparent from the above brief summary of the knglish

study paper that the greater part of the knglish paper is concerned with
technical and procedural difficulties vhich do not exist in the same fomm

in Scots law, The prercgative orders of certiorari, mandamus and prohibition
are known in Seots law only thi-ough Bxchegquer jurisdietion emnd are of little
importance in what survives of that jurisdiction because of the existence

of statutory rights of appeal in revepue meiters., Many of the English
difficulties result directly from the failure of dnglish law to marry together
the ‘public law® (or 'extraordinary') group 61‘ prercgative remedies, the
"private law' {or 'ordinary') remedies of injunetion and declaration and the.
mers modern group of siatutory rewedies. The absence of the prerogative
orders in Scote law has meant a much greater reliance on ‘ordinary' remedies.
These ‘ordinary’ remedies in Scots law include two, the reduction and the
declarator, with a historical standing in Cowrt of Session practice to which
there is no counterpart in English law, If comparison is made between the
izﬁ‘herdi ct and the injunction, or between the declarator and the declaration,
many of the progedural limitations discussed in the #nglish paper are not
reproduced in Scots law. But compariz::aon of this kind brings to light aspects
of Scots law which may be themselves regarded as limitations on the effective-
ness of the remedies. Most moderr statut ory remedies exist in both England
and Scotland, but even here differences of iegal and sdministrative history

prevent there being casplete uniformity between the two systems,

4.3  Inview of the Scottish reliance on ‘ordinary' remedies, a guestion
of principle presents ftself even mo re strongly in regard to Scotland than
Bngland - have these gensral remedies proved effective in the public law
sector in the past, and are they effective in this sector today? It may be
that the advantages of the Scottish sy stem s7e more apparent {as a matter of
law) than real {as a natter oﬂ'. day-to-day social utility). Herely' because
Scots lew is free of many of the irksome procedural difficulties which are
such a marked feature of English administrative law, it does not necessarily .
follow that Scots law would mot benefit from the iﬁtmduction of 2 flexible
petiticn for review of official acts and omissions, on the lines proposed in
the English study paper, even though the particuiar advantages of such a
recedy would be differsnt as between England and Scotland,

4.4 In Pert II of this paper, which now fellows, existing remedies which
' may be used for securing review of official acts and cmissions in Scotlamd
will be considersd in cutlina, At least by comparison with Boeland. Scots



Scots law is deficient in existing literature on this subject, Not only :
is there no outiine account _oi‘ remedies of the kind that is provided in
regord to English law by student texts on constitutional and administrative
law; there is also no Scottish treatise in any way comparable with
Professor de Smith's outstanding book on English law, Jugicial Review aof
administrative action. It is an indication of the extent to which Scottish
law diverges from English law on these matfers that the second edition of |
Professor de omith's book (1968) includes nany more Commorwealth decisions
then in the first edition but, like the first edition, the Scottish law is
virtually excluded from consideration, A further factor that adds to the
difficulty of presenting an account of the Scottish law lies in the relative
shortage of recent judicial decisions: the volume of case law in this field
between 1960 and 1970 does not afford evidence of an increcase of judicial
serutiny of governmental matiers like that experienced in England during the

same period.
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PART I1

IRTRODUCTORY - The General Busis of Judicigl Review

Bed Although this part will be mainly concerned with examining the
law relating to the various remedies by which judicisl review of adminis-
trative acts and omissions may be cbtained, it is first important to stress

the generality of the jurisdiction of the Court of Session irn this fieid.

As Lord Shaw said in Hogs's Empi ;ggv, Agsessor for Glag@gl

"It is within the jurdsdiction of the Court of Session
to keep inferior judicatories and adéministrative
bodies right, in the sense of compelling them to keep
within the Limits of their statutory powers or of com=
pelling them to obey those conditions without the
fulfillment of which they have no powers whatsoever.
It is within the power of the Court of Session to do
that, but it is not wi thin the power or function of
the Court of Sesgion itself to do work set by the
legislatiire to be performed by those administrative

bodies or inferior judicatories 1:1'1emselve.'s.“1

5.2 This statement of principle has recently been cited with approval

by _L_or& Cameron in Hamilton v, Roxburgh C,C.a

general affirmation of jurisdiction hes been a frequent insistence that

One comequence of such a

the Supreme court should be ready to provide a remedy for citizen's wrongs.
As Lord Kames wrote (in a passage the signif icance of which Professor
Mitchell has enphasised)?

"No defect in the constitution of e state deserves

greater reproach, than the giving licence to wrong

without affording redresa. Upon this account, it is

the province, one should imagine, of the sovereign, snd
supreme court, to redress wrongs of every kind, where =
peculisr remedy is not provided, Under the cognisance

of the privy council in Scotland came meny injuries, which,
by the abolition of that court, are left without any
peculiar remedy; -and the court of session have with

reluctance/

1, 1917 s.C. (H.L.) 1 at p. 11.

2. 1971 S,L.t. 2 at p. 11. HBarlier statemenis to similar effect may be
found in e.g. Forbes v. Underwoed (1886) 13 R. 465, Bosg v. Findlster

3« E.g. in "The Scope of Judicisl Review™, 1958 J.R., 197 at p. 199.
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reluctance been 'obliged to listen to complaints

of various kinds, that belounged properly to the privy
council while it had & being. A new branch of
jurisdiction has thus sprung up in the court of
session, which daily increasing by new matter, will
probably in time produce a general maxim, That it

is the province of this cm'.::c-t, to redress all wrongs
for which no other remedy is provided. We are,
however, as yet far from being ripe for adopting

this maxim"®

5.3 At least by contrast with English law, far less emphasis has

been placed on technical and procedural aspects of part:iéuler remedies.

The Court of Session, historically a court of law and equity and retaining

a residusl eguitable jurisdiction to provide relief in exercise of the
'nobile officium', has mainteined a meesure of flexibility and resourcefulness
which has been absent fmm English courts. The most serious defect of English-
law,ff h?hich there are historical reasons which have still not been overcome,
is that while the chance of getting relief against official acts or omissions
may depend on the particular remedy invoked, there are severe restrictions

on the extent to which different remedies may be sought together in the

same proceedings. In Scots law, such difficulties have not been experienced
end a variety of conclusions may be sought in the same action. A good

exzample of this is Ashley v. lagmistrates of gothegax? In this case, burgh

magistrates had, purportedly relying on their statutory power to vary the
normal closing time of public-houses for any particular leecalily, resclved

to impose an earlier closing-time far an area which was so drawn as to

include all the iicemed houwses in +the burgh. Ashley sougnt (1) reduction
of the resolution of the magistrates, (2) declarator that the earlier dosizig—
tige so imposed was irvalid, (3) an order requiring the clerk of the
magistrates to alter the licenses issued by inserting the lawful closing-
time, and {4) damages against the magistrates, In the event the conclusion
for damages was not insisted upon, but the other measures of relief sought
were granted. The equivalent remedies in English law would have been (1)
certiorari (2) declaration (3) mandamus and (4) damsge; two entirely separate
actions would have been required (a) seeking certiorari and mandamus

(b) seeking a declaration of the law and damages. But in Scots law, a
_aingle action is sufficient. JIndeed it is likely that Ashley could have

als o/

4, Higtorigsl Law Tracts, 4th ed., p. 228, _
5, (1873) 11 M, 708, affirmed gub nom Macbegh v. Ashley (1874) 1 R. (H.L.) 4.



also sought an interdict to restrain the magistrates from acting unlawfully.
It is notable that Ashley's action was successfully brought notwithstanding
elavses in the Licensing kot which provided (a.) that no licensing decimion
should be su’bject to reduction, advocation, suspemsion or appeal, or any
other forn of review or stay of execution otherwise than provided by the
Act, and (b) that the magistrates could not be sued except within a period
of two months from their decision. |

5ed As Lord Shaw's dictum in ioss Empjres v, Lssessor for Glasszow makesi
plain, the basis of the supervisory control of the Court of Seszion is

founded on the assumption that it is for the Court to determine the limits

of Jurisdiction within the iegal system. The supremacy of the Court's
Jurisdiction indeed lies in this, that ne ™inferior judicatories and
administrative bodies" are ©  final judges of the limits of their own
Jurisdiction, "There is no question the Lords of Session may exceed their
authority and there is no other judicéture that can control the ssme, or
warrantably Judge therein, save only the Pa.z".!.l.eament.“6 In Patillo v.

HMaxweld (1779) M, 7386, the judges were reluctan“b to review enlistment
decisions of the Commissioners of Supply but maintained their power to review
decisions on jurisdictional grounds; +their "inherent and constitutional
Jurisdiction” was not excluded by fthe enlistment Acts., Baron Hume wrote,
"It is obvious, that no special Judicature can be constituted absolute and
uncontrollable judge of the extent and construction of its own charter.”
(Lecture s Vol, 5, p. 271.) The same theme runs through very many d.ecisions?
and is the basis of the most recent House of Lords decision on the interpretat-
ion of privative clausea.8 '

SeB The emphasis on the residual supervisory jurisdiction of the Court
of Session developed before the emergence of the modern agencies of
governnent, Although many of these agencies exercise their powers in a
manner which is unlike the procedure of géurts of law and exerc1se
"adm;mstr&tlve" rather than J].'ldlc.‘:.al" fume tions, the suparvisory 3ur1sdiction
of the Scottish court hss survived m_th less apparent stress than the
comparable jurisdiction in Bngland. There the difficult distinction between
"adminis trative" and "judicial" developed a special significance in that

the court's supervisory jurisdiction was at one period considered to be
coni"ined/

6, Stair's Institutes, IV, 1.1. See also IV, 3 - "Jihatever is cognosced by
inferior courts may be recognosced by the Lords whose decisions regulate
all the inferior courts,"

Te E.g. Lord sdvocate v. Perth Police Commissioners (1869) 8 M, 244 and -
M v. Leitch (1889) 2 White 302. o
8. Apisminic Ltd, v. Foreigp Compensation Commission [1969] 2 4.C. 147,

espeeially at p. 174, where Lord Reid states, "It cannot be for the
Comuission %o determ1ne the limits of its powers."
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corf ined to the review of "judieial" or Ygquasi-judicial" decisions.

English law has yet scarcely left these dif ficulties behind, the
classification of funections has fortunately not loomed large in the
Secottish cases, although on occasion ‘the judges have been concerned to
consider the nature of the agencies or bodies whose decisions they are
reviewing.g This does not mean that the degree of swervision exercised
by the Court of Session has always been constant. In parti cular, the
extent of review has been greater in the decision of cases corcerning
matters of established civil right, and at times very much less in the
decision of cases arising under legislation which has created new rights
and new machinery for decision.lo Although the number of relevant modern
decisions is much less in Scotland than in England, recognition of the

underlying basis of judicial review seems more persistent in Scotland thanm
N 11
in Sngland,

5.6 The remedies which will now be discussed are, apert from those
renedies which are statutory, all remedies which serve a wide variety of
purposes in Scots law. The sccount given attempts to concentrate on
instances of the use of these remedies ih the field of official acts or
omissions, and it does not attempt to deal with the use of these remedies in
other fields. -

REDUCTION

6.1 Stair described this remedy, which is as old as the Court of Session '
itaself, as "peculiar to this nation, and a more absolute security of men's
rights then any form of process in Roman law or in any neighbouring nation."l
Today it enables the Court to exercise its alperviséry Jurisdiction over many
forms of official acta. l‘i.'.a,cla.reﬂ2 described its usesiunder two headings

(i) ordinary reduction, in the sense of its wse for rescinding or quashing

any deed, contract or other written instrument (:i.:I.) reduction of decrees,

in the sense of its use for enabling the Court to review its own decrees or

the decrees of inferior courts, Under (ii),

“the Court of Session may reduce the decree of any
inferiop.: court which has acted inh excess of iis
statutory power, has deviated from statutory procedure,
or has in any way acted without dus observance of the
judlicial adminis tration of justiee.r"a

9. BE.g. muww v. Meek (1849) 12 D. 153, Smith v.
Lord idvoecate 1932 8.L,T. 374, __qa_m,gg v. Lord Advegate 1951 S.C, 621,
Barrs v. Sritish Wool I‘Ig‘ggtig oard 1957 8.0, 72,

10, See e.g. the argument in Countgsg of Lomdon v. W 28th Hay
1793 (F.C.); Lord Glenlee's judgment in Bremper v. Hunily Fri gdlx Society,

4th Dec. 1817 (F.C.); end, more recently, Don Brotbers, Bujst and Co, v
Miﬂ_lww 1913 5,C, 607, Smith v, Lord Advecats 1932
S.L.T. 374.

1l. Cf. Professor Mitchell's comnment on Smith v. East mlloe R.D.C, [1956] a,c,
736, in Constitutional Law, 2nd edn., at p. 249,

1, 1v,20.1.

2. Qoupt of Sesaion Practice, pp, 82-4,
Se O'P- cit., p. 83,
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The scope of ordinary reduction (i) is not confined to private law

instruments such as deeds, wills and contracts but includes documents

emanating from official sources which would not rank under (ii) as decrees
of inferior courts,

6,2 The effect of a reduction may, depending on the circumstances, be
merely declaratory of invalidity or illegality (Stair described the

reduction as a declarator of right negativé)4or it may have a constitutive
effect in setting aside 8 document which would otherwise have legal effect,

Ansiice, reduction is appropriate in respect both of void and voidsble
instruments,
6.3 The wide scope of reduction in matters of private right is

paralleled by what is potentially an extremely wide scope in matters
concerning the legality of official acts. Paking examples at random,
reduction has been sought -

of the decisions of licensiﬁg authoritias;6

of the declaration of a poor's ::-En'.e;'7
of a School Board's mirmtes.;8 :
of entries in a register of sireet widths;g
of a sheriff's refusal to confirm byelaws;lo
of a byelaw alleged to be ultra &'r_@_g;ll
of a doctor's dismissal from the.Nationa.l Health .'a'er-v:b::e;'-"2
of a disciplinary decision vithin a fire br:i.ge:ule;'13

of a rating valuation made in breach of natural ;|‘us*1;ica.:|'4

6.4 In the last of these cases, Lord Kinnear said, "Wherever any
inTerior tribunal or any administrative body has exceeded the powers conferred
upon it by statute to the prejudice of the subject, the jurisdiction. of the
court to set aside such excess of power as incompetent and illegal is not-
open to dispute,” (1937 S.C. (l.L.) at p.6) The grounds on which

E' reduction may be sought accordingly extend to all those matters which render
3 8 decision of an inferidr tribunal or administrative body unlawful,
) incompetent, ultpa vires or in excess of jurisdiction, They include charges
of/ ‘
o 4, Inst, iv.20.2 - views to similar effect were expressed by Lords Fullerton
4 and Hackenzie in Sdinb & ilv, Co, v. Meek (1849) 1 2 D, 153,
o 5. Professor Smith's view {Short Comnentarv, p.789) thai the void-voidable
a distinction 18 not to be found as swh in Scots law appears te be borne oui
by judieial decisijons in the public law field, This distinction has rec-
= ently caused much doubt and uncertainty in English administrative law and
S the prevailing view is that it is not a helpful di stinc tion: see articles by
0 Professor H,W.R, Wade in (1967) 83 L.u.k. 526 and (}968) 84 L.d.R. 95, and
g by #.B. akehurst in {1968} 31 H.L.K. 2 and 138.
2 6. Ashley v. Rothesay Magigtrotes, supra; A & Son Ltd, v. Minister
“m ) ‘of Transport 1936 8.L.T. 553.
g - 7. Boyd v. Shaw (1829) ¥ 8. & D. 413,
2 8. Harshall v. Ardrossan School Board (1879) 7 R. 359
= 9. Saledopien Rlv, Cg. v. Qlaszow Corporation (1905) 7 F. 1020,
S o 10, Glagzow Corporaticn v. Slaszow Churghes Council 1944 S.C. 97.
- 11. Sgott v. Glageow Coron, (1899) 1 P, (H.L.) 5l; Da Eprato v. i it
1907 5.C. (H.L.} 5.

12. Palmer v. Inverness Fogpitals Boapd 1963 S.C. 31l. ' P,T.0. |
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of deviution or dep arture from statute,™ breach of :r-eang;ul::.t:i.ﬁ)ns,]”6 mige

. . . . . 17 .
direction and teking into account irvelevant considerations, serious

19

defects of procedure,la lack of preper notice, bias and other breaches
of natural justice,2o abuse of discretion.zl In general, suech ceses are
not concerned with the avaiiability of reduction or with procedural matters
out with the guestions of substance in dispute between the parties -~ for
exanple, the decision of whether or not & particular discretion has been
abused or whether a procedural irregularity has been serious enough to
imvalidate the proceedings under review,

) in dispute
0.5 But there is one issue/.hich relutes directly to the grounds on

which reduction will lie, and this issue both involves difficulties of a
theoretical kind and is of direet practical inportance, The grounds
mentioned .in the previous paragraph all relate to the jurisdiction (or
coupetence) of the tribunal or ofticial body whose decision is under review;
if  any of these grounds are estaolished, the decision is imwalid because in
one resvect or another there has besn an excess or failure of Jurisdiction,
The issue on wnich doubt exists is whether reduction itzy be granted of a
-tribunal's decision which it was witiin the Jurisdiction of the tribunal to
male but wlich was based or the interpretation of & statute or the application
o' 4 legul principle which the applicant for reduction clsim %o be erronecus
and vhich the reviewing court would Lave decided differently, in brief,
vhether a tribunal's decision may be reduced on the ground ol error of law.
not going %o jurisdiection, 4lthough there does not seem to be a modern
Seottish decision directly in point, the prevailing view is probubly that
error of law within jurisdiction is not a ground for reduction, The

report o1 the f'ranks Committee on administrative Tribunals and Inquiries22
found it necessary to deal with this as affecting the guestion of whether
tribunal decisions should be subject to review by the courts on points of
lawv. The effect of section 9 of the Tribunals and Inquiries act 1958 is that
from most tribunals there is now an appeal on points of law to the Court of
Session, But some triounals (including the National Insurance Commissioners
and Supplementary Senefits sppeal Tribunals) are intentionally not within
ssction 9,  If the generally held view as to the Scottish position is
correct, the anomely exists that a decision by the National Insurance

Commissioners,

15. (Caledoniupn Hly, Co, v, Glaspow Carporation (1905) 7 i, 1020, Brown v.

Heritors of Kilberry (1825) 4 Shaw 174, Macfarlene v, Hochrum Schoo) Board
1875) 3 R, 88,

16, Havman v. Lord Advpgate 1951 S,C. 621.
17, Glasgow Corporation v. Glasgow Churches Council 14 S,C. 97.
18, BSrowy v. Herimta of Kilberry, supra, Goodsll v. Bilsland 1909 5,C, 1152,

19, Moss's kmpires v. Assessor for Glusgow, supra, Muglonnld v. lLanarkshire
Mire Briysde Commi ttee, supra,

20, Barrs v, British wool harketing Board 1957 5.C, 72, Goodall v, Bilsiand,sup

21. Ashley v, Kothesay Megistrates, supra, Hapshall v, Ardrossun School Board
1879) 7 1. 359,

22, Cand, 218, 1957 at paras, 107, 110,




Commissioners dedling with, say, an industrial injuries claim, is subject
to review by certiorari for error of law not going to jurisdiction if it 1is
an English claim, but is not subject to judicial review if it is & Scotitish

claim,

6.6 A fuller discussion of this matter may be found in Appendix II to this
paper. It is there submitted (l) 'that, on the present state of the

authori ties, reduction is not considered to be awailable for mere error of

law but (2) that the authorities do not decisively exclude a decision
extending the scope of review by reduction to review for manifest error of

law,

6,7 Apart from the guestion of review of errors of law not going to
jurisdiction, general principles of law impose certain limitations on the
scope of reduction, For example, a dismissed employee camoi normslly seek
reduction of his notice of dismissal; it was the stafutory context and

the public character of the employment in Palmer v. ipverness Hospitals
Board (supra) which enabled the dismissed doctor to have his dismissal
reduced,  Yet it is rare for reduction to be held an inappropriate remedy .
when a decision by a public autharity is challenged, Une exceptional case
was Brifish Oxyeen Co, v. South-iest Scotiand Electricity Boa_zg?3 in that
extensive litigation, the company initially sought reduction of various
tarifis imposed by the Board and declarators that these tariffs were in
breach of the Board's statutory powers. Lord Keith, at 1956 S.C. (H.L.) 126
guestioned whether the whole form of the action was not misconceived, and
indicated a preferermce for a ranedy bjr way of interdiel or an action to
recover overpayment, Later, the company abandoned its conclusions for
reduction and added a claim for i'ecovery of overpayment of charges, The
reported judgments do not clearly di sclose why the reductive conclusions were
considered inappropriate. A relevant consideration may have been the
pr:;.nciple that reduction should not be sought where lesser remedies would
suffic e.2 S8
6.8 One possible objection to the reductive conc lusions in the British
Oxygen case may have been that the pursuers‘ sought in effgc‘b to reduce only .
part of the Board's statutory tariffs.” There is however ample a.uthoritj
that/ |

23, 1956 S.C.. (H.L.) 112 and 1959 5.0, (H.L.) 17.
238 Theomson &and Middleton,




that a reducfion in part may be awarded, where the lawful and unlawful

parts of the document or decision inpugned may be readily severed: but &
partial reduction may not be comsidered appropriate, particularly where

severance is difficult or impossible.24
6.9 Are there any aspects of the law relating to reduction which should

be considered with a view %o reform?

691 Unlike the declarator and interdict, reduction is within

the exclusive jurisdiction of the Court of Session and cannot be granted by -
a Sheriff Court.25 In 1967, the Grant Committee on the Sheriff Court
recommended against extending the sheriff court's jurisdiction to include
I'edllctiong‘:' “Apart from the question of reduction of decisions of the sheriff
court itself, applications for the reduction of administrative decisions

were said to be rare but "to raise questioﬁé of great legel difficuilty and
importance which ought to'be-'handled by the Court of Sos,-ss\:i.cu:l."26 Against
this, it might be argued that the Sheriff Court already has jurisdiction

of an appellate or confirmatory kind in relation to many local adiintstrative
decisions; it would be consomnt with this administrative jurisdiction if
the same court had jurisdiction to reduce local administrative decisions.

To restrict reduction to the Court of Session is to limit the pi'actica_.l
-o.pportunity of challenging local government decisions, The restriction

may be anomalous in view of the Sheriff Court's jurisdiction to issue
declarators or'interdicts' in governmental matters. Morecver, where a
public authority was itself attempiing to enforce a decision by action in
the Sheriff Court, the court would have juwisdiction. to decide the ques tions
of "great legal difficulty® which might ground s reduction, if these were
raised by the defender by way of exception 1:0 the enf orcement proceedings.z'?

6,92 The scope of reduction in public 1asw matters is broadly compara’o‘la
to that of certiorari in English law, ,As.an "extraordinary", prercgative
remedy,"éertiorari haz always been cbtained through a procedure which is
distinet from and more simmary than ordinary civil procedure in England.
But in Scotland, reduction can be sought only by the ordinary full procedure
of eivil litigation. This msy well be appropriate in many cases, but if
reduction is to be widely used as an administrative remedy, it should be
congidered whether a summary procedure should be made available, particularly
where the facts are not in dispute. The quéstion of interim relief may also
present/

24, Islay Estates Co, v. MeCormigi 1957 S.N., 28; Moss's dmpires Ltd, v.
Assessor for Glasgow, supra; cof, Mitchell v, Cable 218485 10 D, 1297,
Miller v. Oliver & Boyd %31903) 6 F. 77, ilcEBwen's Trugtees v. Church of
Scotland Geperal Trustees 1940 3.1,T, 357.

25, 5.5, Sheriff Courts (Scotland) Act 1907.
' 26. Cmnd. 3248, paras, 119-120,
27. Sheriff Cowrts (Scotland) Act 1907, First Sched, rule 50. Bxtension of

the reduction to the Sheriff Court was recommended in the 4th Report of
the Royal Commission on Courts of Law in Scotland, 1870: C. 175, p. 32.



sousht to be reduced seeks to eanforce it in the interim. Maclaren

considered that it was competent to present a note of suspension and

relief .
interdiet in order to obtain interim / pending an action of reduction, but

that this would only be granted if it was impossible otherwice to comserve

the right of the pursuer in the reduction should he succeed in the later

’ actic)n. 28

6,93 Certiorari in English law is subject to a special limitation period
of six months laid down by rules of court, which may be extended only with
the leave of the court. This has been criticised as being too short.

Redue tion as a remedy in administrotive law agppears to be open to the
opposite criticism. It appears that it is not subject to a short period
of negative prescription but to the 20 year period., The recently published
paper of the Scottish Law Commission on reform of the law relating to
prescription and limitation of actions29 does not discuss the particular
considerations which apply in the case of decisions of public authorities
and its recommendations are concerned essentially with private law, Judicial-
practicé has been to take account of delsy in seeking reduction as a reason
for withholding it.30

standard means of secking review of official decisions and is not merely

If it is envisaged that reduction is to become a
‘ &

to remain a weapon of last regort, is a special prescrinption pericd necessary?
And if so, should a similar pericd be applied to actiomns seeking interdict

or declarator against public authorities?

- 5.94 Reduction is essentially a negative remedy by which an offending
official decision may be quashed. By reduc tion, the court has no power to
substitute the correct decision far the unlawful deciéion, although the
court may have power to direct the inferior court or administrative body
to deal with the matter lawfully (as in Ashley v. Rothesav ilacs,, supra).
Reduction does not seem appropriate where the citizen's complaint is of an
wmlewful refusal to decide a matter, Unleas raduction may be sought of a '
"no decision" (end if are?usn?elre expreased in a local authority minute,
presumably reduction of the minute could be. sought), the positive remedies
for seeking performamce of public duties must be regarded as complemen tary

- %0 the remedies which seek to restrain illegal acis. 3Oa'(lBefl.ow, section 9)

28, haclaren, Bill Chamber Practice, 1915, p. 54; citing juter alia Greig v.
: d'¥arlenc (1832) 10 S, 382; Affleck v. Affleck (1862) 24 D, 291, and
#ilson v. Caledonian Rly, Co, (1860) 22 D, 697.
29. 1970 Scottish Law Commission Ho. 15.

30, anderson v. Campbell, 28th ieb. 1811‘(15 months): Crawford v. Lenzox
(1852) 14 L. 1029 %13 years); Deags of the Chapel Roysl v. Lord’
advocate (1867) 5 H., 414 (redsction of valuation of teinds sought after
200 years - reduction excluded by nagative prescripiion, presumed
knowledge for 40 years); MHathewson v. Ye (1900) 2 F. 873 (2% years).
In ashley v. Zothesay Hagistrates {supra . statutory limit of two months
for suing magiatrates held not to apply to reductive proceedings.)

30a See Lord MacKay's judgment in Glasgzow Corporation v. & w C 8
Council 1944 S.C. 97.
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6.95 The uncertainty over the availability of reduction 1n resnect

of maniiest errors of law not ¢oing to jurisdictioﬁ (above, in paras. 6.5, 6.6)
is one which as a matter of public pelicy needs to be resolved, at least

in resnect of governmental schemes which are intended to apply unifommly

in England and Scotland.

6.96 Unlike the law reluting to certiorari in England, reduction has not
scquired di stinetive rules of tiile znd interest to sue in the public law
srhere. This topic, together with the effect of exclusion or privative
clauses and the effect of alternative remedies will be considered below in

relotion to remedlies generally (section 1C, 12 and 14).

DECLARASIOR

Tel Like the reduction, the declarator is one of the oldest Scottish
remedies, is of wvery broaé scope taroughout the law, and in respect of official
acts and omissions has established itself as a valuable remedy. By contrast,
in inglish law the declaration of right, derived from the équitable Jurisdict~
ion of the Lord Chancellor, became available in the genei'a.l jurisdiction of
the courts only late in the 19th zentury; and there has been considerable
judicial hesitation in accepting the full scope and ability of the
declaration.l -

Te A declaratory conclusion is one framed with the object of having
the existence of a right declared by the court; the subject-matter of a
declarator may be a right of any dxasu::rip1;:Lon.2 4s Btair seid, "declaratory
actions are those wherein the right of the pursuer is craved to be declared,

but nothing is claimed to be done by the defender ... Such actions may be

pursued for instructing and clearing any kind of right relating to liberty,
dominion or obligation, but they use not to be raised or insisted on where
there is no competition or pretence of any other right." (1v,3.47)

A declarptor may be sought together with other conclusions, suwh as reduction,
interdict or damages. Except‘for declarators relating o marriage and
personal status, a declarator is within the concurrent jurisdiction of the

Court of “ession and the sheriff courts.

Te3 Some exsmples of the use of declarator in melation to offiecial

acts and omissions may be given.

(a) Guild v. Scott, 2lst Dec. 1809 (F.C.): Ilocal farmers and magistrates
obtained a declarator that turnpike trustees were regquired to use toll
receipts for repairing the roads.

(b) fait v. Lauderdale (1827) 5 S. 330: tenants and nerchants in Lauder
gought reduction and declarator ageinst the Barl of Lauderdale who had .
obtained & decree from the justices of the peace closing a rosd near his
castle and approving a diversion. ‘

1, S5,A, de Smitn, Judjejal Revie Admind i ions, 2nd ed. chap. 11;
L Zamir, The Veclaratory Ju s 1963,

2. usnocyclopedia of Laws of Scotland, Supplement, new article "Declarator”.



(¢) Tennent 'v. Partick Hags. (1894) 21 R, 735: a licensee obtained
a declaratcer that i:he licensing jurisdiction of the county justices
of the peace, by whom he had been licensed, had not been tramsierred
to the burgh magistrates under the Burgh Police (Scotland) Act 1892.

(d) Rossi v. sdinburgh Hags, (1904) 7 ¥, (#.L.) 85: an ice-cream seller
obtained a declarator that conditions which the magistrates proposed to
attach to the issuing of statutary licences for selling iée'—cfeam were
ultra vires, In the House of Lords, Lord Robertson considered that

it would have been unfortunate if the question of Yires could not have

been settled until Rossi's Jawful irade had been interrupted or harassed

by a prosecution for breach of the conditions.

(e} Stiriing C.C, v. Falkirk Burgh 1912 5.0, 1281l: rate=payers who had
paid their annual assessment 6f rates obtained a declarator that the
deferders had no right to levy rates from the pursuers to pay for the
expenses of an unsucéessful promotion of a provisional order secking a

vurgh exftension.

(f) iyr Mags, v. bord Adveecate 1950 S.C. 102: a police authority obtained: -

a declarator that a public inquiry into a proposed police re-organisation
was irregular, ultra vives and not in accordance with substantial

Jus tice.

T.4 Although a declarator essentially seeks the declaration of the
pursver's right, what has been called a negative declarator is permitted.

In North British Rly. Co,' v. Birell's fmus tees the company obtained a dec-
larator that the trustees (neighbouring owners) had no right or title to
object to the company granting a lease of its surplus land for wining purposes;
Lord Junedin considered this to be an instance of "one great merit of the
declarator ,.. iis elas’i;icit:;r."3 Although such a decla.fator is in appearsnce
negative, it is in effect seeking to establish a right in the pursuer to
pursue & certain course of actiom wi’chout- fear of legal re_straint.

Conversely, if the company had proceeded to grant the lease, it would have
becn competent for the neighbouring owners to seek a declarator that the

leage was invalid.

TeS In principle, the jurisdiction of the Court .of Seasion in declarator
is as wide as the jurisdiction of the court itself, But certain .
1imi tations on the use of declarator exist, and some of these are particulariy
relevent to the use of the declarator as a remedy in administrative law,

33
3, 1918 S.C, (H.L.)/at p. 47.

3a, In matters of private law, it does not follow fram the fact that A
might seek interdict to restrain certain acts by B if carried out .
without A's consent, that B will have title and interest to seek &,

Il

negative declarator against 4 to the effect that A's consent is not

required: Begle Lodee Ltd, v. Keir and Cuwde nstates Lfd. 1964 =.0. 3 -

=1
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T.51 A reduction is always conccimed gx post facte with a decision,

officiul reeord or document alresdy nade or granted. By contrast, a
declarator may be soupul prospectively to establish a legal principle which
theroai“t—er should be followed by the tribunal or agency concerned. In
general, declarators of this Lind buve buen di scouraged, No declarator
say be prunted where an alternutive reuedy exists which the court considors
shouid be exhausted before rccourse to the Court of Session is sought,
varticul.vly on an issue which Parliawent has provided should be settled

by a spoeialised triovunal or apucul pro cedure.4 But in applying this rule
the court may exercise some discretion; there may be circumstances in which
a declorator is granted even though the susject-matter is within the scope
of & siatatory remedy or procedux'e.B CIn Bdinbursh & Glasgow itly, Co, v.
beek, Lord Yresident Boyle, in a dissenting judgment conuidered it incompetent
to mike a declarator ab ante laying down the uode of assessment of a railway
which was to be adopted by the 23 poor law authorities who were parties to
the action; but the majority argued that because a reduction could be
obtained of an unlewful assessment, it was manifestly more convenient to
have a vingle declarator in advance, than wait until what might be 23
uniawiul agsessments had to be reduced., Arguments from convenience of this
kind sre wually advanced to justify declarator in eaticipation of a
statutory process, especisally where the statutory proceedings would be penal
in character, 28 in Blusgow Digirict sailway v. GluSgou cauS. Where the
isgsue in ¢dspute is not one which could be raised and settled as such by the
statubory procedure, a declarator will more readily be gremted.6

Ta52 lio declarator will be grelxzted of abstract, academic or hypothetical
7

questions. The reason ior & question being considered hypothetical may
be th t the action hes been raised prematurely8 or that there is no aciual
dispute which a declarator would resolve9 or that the pursuer has no %itle

or intercst to sue (Gifford v. Traill, supra). It has been sowetimes said

that no declarator is competent vhich seeks to establish the weaning of an
Act of Parliament,lo but & declarator conceming the application of a

statute to particular facts is ccmpk:'tent.ll “he better view is that the
the court will not declare an abstract proposition of law, whether it be a

matter of common law or of statutory interpretation,

4. Baring v. srizht (1824) 25 609; Balfcu% V. r%glcog (1842) 1 Bell's App., 15%
Coledonian Rly, Co, v. Glesgow Coxpp, (1905 7 P, 1020; Danis v. Ayr
Assessor 1922 5,C. 107.

5. Macdomell v. Caledonian Canal Umsgrs. (1830) 8 S. 861; icinburgh & Glaseow
i1y, Co, v. Meek (1849) 12 b. 153; Hogg v. W’Mx
(1850) 7 K. 986; Glasgow Uistrict Kiy, v. Glasgow Mags, (1864) 11 R. 1110;
dest Highland ly Co, v. Inverness C.C, (1304) 6 F, 1052.

6. lLope v. Ldinburgh Maws, (1897) 5 S.L.T. 195.
7. Gifford v. Traill (1829) 7 S. 854; Morton v, Gardner (1871) 9 H. 548,

8, Ayr Mags, v. Seg, of State for Scot, 1966 S5.L.T. 16; of. Bothwell
Parochial Board v. Pearson (1873) 11 M. 399.

9., Morton v. Gardner, supra; Hothwell Parochisi B v. Pearson, supra;.
Callender's Cable Co, v, Glasgow Corporation E1900§ 2P, 397.

10, Todd & Higeipbotham v. Burnet (1854) 16 D, 794; Orr v. Alston 1912 1 S,L.T
95; D.M. Walker, Princioles of Scotkish Priwate Lay, vol. II, p. 1882.

1. Leith Polige Ongsrs. v, Cagpbell (1866) 5 M. 247, ¥est Hishland RiX.Co. Ve
NVETTIESS Lel,, SUPTE. '



Te53 Similarly, no declarator will be granted where it could have no
practical effect in settling a dispute between the parties. This may be
because a declarator is sought in what is consideréd by the court not to be

a matter of judicially enforceable right. Thue in @Effio v. Lord Advocate
1950 S.C. 448 the court held it imnc dnpetent to declare that Criffin had been
a member of the navy, for the interpretation of the order in council dealing
with war pensions was a matter for the Minister, and was not within the
Jurisdiction of the court. On similar reasoning declarators have been
withheld on matters concer ning mllitary status, the administration of military

pensions and the admmstrat:.on of a statu’cory silicosis sz:l'xe]:1e.]"2

7.54 As with all other judicial remedies, the pursuer must have title and
interest to sue. Lack of such title and interest may itself indicate that

the issue is hypothetical, that there is no existing cﬁsputé, that a declarator
if granted would have no practical effect, or merely that no legal right of
the pursuer is in issue.l3 The outstanding recent exaﬁple of lack of title

%o sue barring a declarator is Simpgon v. fdinburgh Corperation 1960 8.C¢. 313,
although nothing in that cese turned on the precise remédy sought. Decisions
~ concerning title and interest to sue will be cmsidered together in relation

to remedies generally (section 12, below).

. Tab One practical problem to which an action of declarator may give rise
is that of interim relief., In general, suspension and interdict may be used
to secure the status que pending a decision in a different fomm of action,
and Maclaren considers that a suspension and interdict is competent at the
instence either of the pursuer or of the defender of an action for cl«aclen.rat'.or.J'IJr
But it is doubtful whether an interim declarator is competent. > The same
problem exists in English 1aw.16 This may raise serious difficulty in the
case of actions against the Crown and Crown servants in which section 21 of
the Crown Proceedings Act 1947 excludes the possibility of interdict., A
solution to this problem would have to be sought on a U.,K. basis, as
section Z1 of the 1947 Act equally excludes in;junctmns against the Crown :|.n
Bnglish law.

12. Mackie v. Lord Advocate (1898) 25 R. 769; Smith v. mmm (1897) 25

R, 112; Smith v. Lord sdvocate 1932 S.L.T. 374; of. B
Board v. Temple Parochial Board (1891) 18 R, 1190, where the court declined

on & stated case tg settle a question which was unregulated by statute and
which was therefore left to the "more or lesa" arbitrary decision of
statutory commissioners.

13, Orr v. Alston, supra; gl;gggg_:’s Csble (-g, supra.-
Criffin v. Lord Advocate, supra; Sgith v. 1897 SUPTE e

14. Maclaren, Bill Chegber Practicg, P. 33

15. Ay Mags, v. Secretary of State for Sgotland, supra, citing an unreported
decision of 1950, Robinsom v. Lord Advogcate, (noted at 1965 8.C. 400).

16, Upde v. »1;;;;;;;3 o';: Food (19501 66 7,L.R. (Pt. 1) 730; Qﬁ_g,mo_ng;
W v. Comniag £ Custons & Bxeise 1962] Ch. 784.
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TaT Apart from the question of interim relief, there do not seem to be —
any particular problems relating to the declarator which restrict its
usefulness as a remedy against official acts and omissions. Scots law is
free of the certiorari versus declaration problem which bas caused diffioculty
in Bnglish law; this may be explained by the ease with which declarator

and reduction may be scugni in the same proceedings.

INTERDICT

8.1 The remedy of interdict is aveilable for two'main purposes (a) to stay
_execution of diligence when a simple suspension is not sufficient; (v) %o
prevent injury %o any righ’c.l In the field of saministrative law it is
possible that the Tirst may by extension be applicable to the review of
decisions of certain admini,sfrative tr:i.buna;_ls whose decisions are directly

enf orceable against the citizen, The second would be relevant whenever
rights were threatened by unlawful officisl action., In this latter sense,
interdict is available to restrain a statutory authority from aeting ultra
Yires, at lea'sf where such acts directly infringe an imiividual's rights, In
Campbell's Trustees v. Police Commissioners of beith interdict was ganted to -
restrain a statutory bo dz;;dm;.cting in excess of its powers., Lord Hatherley, 'L.C.
said, with regard to public asuthorities with statutory powara, "In all matters
regarding the ir jurisdiction they are, of course, allowed to exercise those
powers according to their judgment and discretion; bu% when they exceed those
powers, they are immediafeiy arrested by interdict or by injunction, it not
being a sufficient answer on their part to say, 'you have your remedy at law'.'?z‘
The emphasis is on the interdict as a gupporting remedy to give relief where
other remedies may be imsufficient, an attitude which is probably more

English than Scottish, the interdict never having fomed part of a2 separate
jurisdiction as did the injunction, In regord to unlawful official acts
interdict readily takes its place amongst other remedies. Thus, interdict
has been granted to pestrain the ulirs vires acts of a losal authority, &
statut ory water undertsking and a regional hospital boe.rd.3 Interdict is
also available to restrain a company or locel authority which is failing to
exercise reagsoneble care in exercising statutory powers and in consequence is

injuring the pursuer.4

1, - Encyclopedia of Scots Law, vol. 8, P 341,
2, (1870) L.R. 2 H.L. {(Se.) 1, at p. 3.

3, Hope v. Edipburgh Mags, (supre); Grieve v. Edinburgh & Digtrict Water

Trustees, 1918 S.C, 700 and Adams v. Secretary of State for Scotland 1958
5.C. 279. : _

4, Gillespie v. Lupas & Aixd (1893) 20 R. 1035.
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3.2 There are various grounds on vhich an interdiet may be wi thhel d
notwithastanding the doubtful legality of the conducl impumed. 45 with the
decluvator, a court nay be unwilling to grant an interdict if there is )
amother competent remedy e.g. & statuiory penalty or staictory means of redress,’
Whare & statutory arbitration or adjudication is pending, znd there are
grounds f{or supposing that the étatutory arbiter or judge has no jurisdiction,
an interdict against further proceedings may be granted,G but the court may
not aluways consider this desirable, and will not interdict procwedings in a
statut ory arbitration while it is proceeding unless it is shown that the
claim is in whole or in part clearly ill-founded or that the arbiter is asked
t0 exercise powers which he does not p(:xss:3e33.7 This use of intsrdict, to
restrain an excess of jurisdiection, resembles the scope of the prerogative
order, prohibition, in Englich law, but unlike urohibition, interdict is not
restricted to controlling vodies which are reguired to act judicially and is

available in respect of the exercise of legislative powers.8

Ue3 Interdict is sometimes availzble to supplement silatutory remedies and
penaliies, but the court may consiuer that the stringent sanctions for breach
of interdict should no. be suwstiituted for the statutory pemalty,g or
indecd, that the remedy of interdict may be incompetent in view of the stat-
utory venaliy {(Institute of Patent Agenis v. Loclwood, supra.). The

discreiiouary nature of interdict is shown by the effect of deluy in asserting

riznts, wiich may, whether through acquiescence or uerely lapse of time, lead
10

to indterdict being refused.
8.4 In tnplish law, apn injunction has never been available against the
Crown, The present position in Scote law is governed by section 21 of the
Urown Froceedings anct 1947 which excludes interdict against the Crown and
also in certain circumstances against officers of the Crown.,  This provision
has had the effect of excluding ianterdict in cases where before 1947 it night
have bogn aVailable.ll The legislintive assumption made in section 21 is

that the Urown and Crown officers may te expected to give effect to declaratory
judgments, But no provision is made for interim relief by way of declarator
in circumstances where against a private psrson an interim interdict would be

available (Avr sagistrates v. Secretary of vtate for Beotland, supra.).

5. Buckhaven & hethil Mags,v. wemyss Coal 0o, 1932 S.U, 201; Eg%lf_g v. lover—
ness Mags, 1953 8.C. 1; Institute of Patent apents v. Lockwood 1894] A.C.

6. Hevogrd v. Glasgow Cpn, 1935 3.L.T. 117. (347.

7. Dunbprton Water works Commissioners v. Blanbyre (1884) 12 ®, 115; cf.
contractual arbitration, GeS,4, K v. Caledonian RKlv, (1071) 44 3, Jur, 29.

8, Ingurance Comuittee for Ulasgow v. Segqttish insurance Commissioners 1915 3.C.
504; although no interdict was ordered in this case, the case nonetheless
secms authority for the propositien stated in the text; see also Bell v,

Seg £ Wiy for Scotland 1953 S.L.T. 519 and cf. Wedderbyrp v.
Scoibjsh Central iiy, (1848) 10 D, 1317 - no interdict to restrain applic-

ation to Parliument.
9 Ml_lﬁ?* v. Weuyss Coal Co., supra; see also Kelso bouvel
Board v. Hynter (1874) 2 H. 229, and iags, v. Alexander 1939 8.C. 78,
10, Buchanan v. Glasgoy Cpn, Water Commissioners (1869) 7 . 853, '
11. #4.g. Bell v. Secretary of Stute for Scotland, supra.
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8.5 Apart from actions against the Crown, relief by way of interim
interdict may raise specisl problems in cages involving the public interest.
In Anderson v. ig i 1948 5.C, 27, special statutory
conuiderations influenced the court to refuse an interim interuict to prevent
the holding of & licensing poll, In Cruhame v. gwan (1882) 9 R. (il.L.) 91,

vhere no interim interdict was granted and building at an expense of £2,000

had peen completed befare interdict was grantea, the court subsequently
took into mccount the loss to the community of which the pursuer was a
member and the fact that the dispute was not avout private property rights.
In Russell v. Hamiltou Mags. (1897) 25 R, 350, where a local authority had

promotes a2 provisiomal order that was manifestly ulira vires, an interim

interuiet was granted to restrain the holding of a public inguiry into the
draft order. But in Ayy Nags, v. Segretary of Stute for Scotland (supra),
interim reliel was refused as the judge could not at that stage assume that
the whole proceedings at the inguiry would be ulirs yires.  Where an
interim interdict would impede the introduction or operation of a statutory
scheme, uifticult questi ons of the balance of convenience may arise. In
Bgll v. wecretary of State for Scotland {supra), interim relief was granted

to restrain the Secretary of State from proceeding further with bringing a
statutory marketing scheme into operation, But in 3 i 75 Harke ti
Board v, Paris 1935 $.C, 287, a statutory markefing board itself obtained an

nterim interdict to restrain a farmer from acting contrary to the marketing
scheue, the court's decision ceing based on the public interest and
comvenisence in maintaining the scheme in operation. In lmnes v. Hoyal
Burgh of Kirkcaldy 1963 5,L,.T. 325 where a council's resolution to reduce
all council rents by 2%% was challenged, the court hid that ihe balance of

convenience lay in maintaining the existing level of rents.12

8.6 The interdict broadly serves purposes comparable to those served by
the prohibition and the injunction in English lew. The greatest single
difference lies in the rules relating to title and interest to sue, Scots
law has no direct equivalent to the relator proceedings in sngland, by which
if the sttorney-General aeting in the public interest allows his name to he
used in proceedings for an injunction to restrain unlewful conduct by a
public authority or by an individual, no question of the suffici.ncy of the
title to sue can arise. The general quéstion of title to sue will be
discussed below {section 12), Although Scots law goes much further than
English law in permitting individuals to sue to protect public rights (e.g.
Gpahane v. Swan, supra), the lack of relator proceedings has sometimes been
13 It may be this lack that explains the relatively
infrequent wuse of interdict in Scots law to provide an efiective sanction

felt in Scots law.

against unlawful conduct which statutory penelties are ineffective to pravent.m

12. cof. hartip v. “astop (1830) 8 S. 952.
13, E.g. Wi v. Dupdee Herbour Trustees 1915 S.C. (H.L.) 7.

14. Un the lines of the use of the injunetion in English cases such as
Att,-Gen. v. Yastow [1957] 1 w.B, 514, Att.~Gen. v. Smith [1958] 2 Q.B, 173

angsw_m v. Harris (1961] 1 ¢.8, 31, Znd see Hgid v. Mini-Cabs,
1966 5,6, 137,




‘9,  ENFCRCEMENT QF STAIUIORY DUTTHS

2.1 Professor de Smith has written, "Judicial review can more readily
be obtained for wrongful acts than for wrongful omissions"l and Professor
iiitchell to like effect has remur'md, "the jurisdiction to restrain is much
more effective than the jurisdiction to compel action".g' In general, it
has been found easie.r to restrain the commission of ultra vires acts than
to compel the perfommance of public duties, OUne reason for this is that
judicial enforcement of a public duty may involve the court in directing

a public authority to spend money in maintaining or developing a public
service, 48 Lord Justice~Clerk Soyle =maid in Guthypie v. diller (1827)

5 5. 711, "It would be absurd for this court to sit here and decide all
the questions which fall under the ordinary duty of Commissioners of Police ...
we cannot be called on to fix whether there is to be & lamp at this point,
and a watchman at that." A related condiderution is that althougp public
authorities may ve placed under statutory c'i.utigs, a particular duty may
not be owed to a member of the public and indeed may be intended by
Parliament to be administratively and not judlcially enforceable. Power
to undertake public works or provide a public service may well not be

3

construed as imposing any kind of duty to exercise the power. Moreover,
in relation to the scope of statutory duties, the cepntral govermment is in
a privileged position on account of the judicial preswmptions which camern

the question of whether a statute binds the Crown.4

9.2 Kot all these difficulties can easily be solved judicially. But

an effective system of remedies snould provide the citizen with meana of
obtaining (1) a jusicial decision on the existence and extent of a legal
duty owed to him (2) where such a duty exisis, a judieial decision whether
a public authority has complied with its legal duty and {3) in the event of
default, a judicial remedy for securing erﬁ’orcement of the duty.

9.3 By declarator, a citizen may obtain & decision of points (1) and (2).
For this purpose, a declarator maey be sought Aunaceompmied by other relief,
as in Heri fors of Dunbar v, Dunbar bags, (1831) 9 5. & D, 669. But a
declarator may also be sought together with an interdict to restrain conduct
that would be in breach of an established duty.5 In some c¢ircumstances,
declaralory conclusions may be accompanied by a conclusion for a decree

ordaining :’.mplement.6 An action for reduction of an official decision

TTudiclal Noview of Administrative. Beti
by B BT o Asipintrativg getion, 2nd edn., p. 547,

3e Flem] & e 20 Lt Ay Ve _PM‘ 1948 5.0, 547.
4, Crown Procsedings Act 1947, section 2(2) and .40(2)(f).
5. Adams v, Secretary of State for Scotland 1958 5.C. 279.

6. Fleming & Fefrusop Litd, v. Paislsv CQFQ', supra; and see Jex-Blalks v,
Senstus of Ed;gbgggtlm'vgzgi vy (1873) 11 M. 784, and Bruge v, Aiten 13 R, 358
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which is claimeo to be in breach of an authority's duty necessarily

requires the court to detemmine whether this is the case-7

9.4 Vhere an individual has suffered personal injury or injury to

property and claims that this is attributable fo the‘aéts or omissions of

a public authority, an acijon for dsmages may of ten be # suitable means of
obiaining a judiecial decisio# oﬁ the exiatence and extent of m statutory du“hy.e
But how general a remedy for breac‘hrof statutery duty ia an action seeking '
dameges, in particular where the loss suffersd is economic and does not

arise from physical injury to perscn or propertyf There are some older
debisions which suggest that dameges _shbuld-be generally availeble for

breach of a st;atutory duty or indeed for wrongful e_xercisé of statu‘l;ory
powers, Thus in Pawson v. Allardyce 18th February 1809 (P.C.), ajthough
other forms of review of a parish authwity's decision in respé.ct of a
school-house were excluded by :stattxte,jit vas considered competent for the
Co_urt of “ession to entertain an asction of damages to such an amount as

should effec'hiirehr relieve the schooi—-mas{:er from any resulting iﬁcanve'nienc_e.-
In Ferguson v. Barl of Ki:'mouﬂ.'!.” (1842), @ €1, & F, 251, wide opinions were
pronounced in support of the general principle that public funefionaries

appointed to act ministemily are liable to an action for damages at the
suit of anyome who suffera damage from their bresch of duty. Lord Brougham
said, "If the law casts any duty upon a person, which he refuses or fails

to perform, he is snswerable in damages ».. to those whom hig refusal or
failure injures," (p. 289) The Scottish suthority principally relied on
(Izues v. Edinkureh Hags. M. 13189) was however a case of liability for
physida.l injury sustained through failure to femce road~-Norks, Subsequent
decisions have ca3st considerable doubt on the generality of the opinions
" expressed in Ferguson v. EKinnoul, and the tendency has been to confine
1liability for breach of siatutory duty to circumstances resembling thome in
vhich there may be lisbility at common law for physical injury caused |

by neg‘ligen.ce.9 In view of the difficuli state of the law, the English
and Scottish Law Commissions in 1969 recommended that the courts should in
interpreting ste.t*utés sssume that the reme:_dfsr of damages is svailable for
breach of statutory duty, unless Parlisment expressly provides to the contz‘arylio‘

7. Scott v. Glaagow Corp. (1899) 1 ¥. (E.L.) 5L.

8. if.g. Gray v. Andrews District Committee 1911 5,C. 266 (Quty of highway
authority to meintaln roads of statutory width); Keogh v. City of Bdin-
burgh 1926 S.C. 811 (duty of highway suthority to light traffic island);
Cemeron v. lnverpess C.C, 1935 5.L.T, 281 (duty of highway suthoTity to
keep roads cleared of anow)s Deegan v. DUM 1940 S.C. 457 (Gusy

_ of local transport undertaking to provide adequate bus service at rush oo,
9. E.g. Cutler v. Wepdsyorth Stadium Lid, {1949] A.C. 3 8, Dequently citec

in Scotiish cases.

1_0._ "The Intervretetion of Statutes®, H,C. {1968-69) 256, para. 3E, :




The recommendation did not however expressly take account of the
. characteristic relationships beéetween govermment and the individual which are
the concern of administrative law and further consideration may need to be

given to the appropristensss of damages as a resmedy in this context,

Ge5 The princip3l remedy in English law for enforeing performance of
public duties is the prerogative order of mandamus.,  In the recent use
wade of it, this ancient resedy seems to have acquireci a new lease of life.ll
An equivalent to mandamus may still exist in what swrvives of the former
jurisdiction of the Court cof dxchequer in Scotland.12 The Court of .
Session probably has povwer, derived from its inherent constitutional
Jurisdi ction of seeing that subordinate authorities conform to the law, to
order inferior authorities to perform their legal duty. Thus in Ashiey v.
esay il (supra), in addition to rediction and declirator, Ashley
sought an order from the court requiring the licensing clerk %o ins'ert the
correct cloging-time in the licence, Lord President Inglis congidered it
to be caupetent for the court, in rectifying any illeganlity committed bj
~ the magistrates, to order their cleri to undo that illegality. But a
convenient procedure for invoking this jurisdiction of the court does not
seen to have existed before the Court of Session act 1868. Section 91 of

that Act provides inter alia that the Court may, upon application by swummary

petition, order the specific performance of any étamtory duty, under such
conditions and penalties (including fine and imprisonment) in the event of
the order not -heing implemented, as to the Court shall seem droper. The
first reported case in which an order under s.91 appears to have been
granted was adamson v. sdipbursh Street Tramways Co, (1872) 10 W, 533: an .
order to enforce statut ory duties in respect of passing places for trams

in narrow streets was granted af the instance of ommibus and cab proprietors.
Thereaf ter 1ittle use seems to have been made of the swmary remedy under
8.9, '

9.6 Counsel for the pursuer in Lundje v. Falkirk Mags., 18 R. 60 argued,
without suecess and without apparent relevance, tlet his action was analogous
to the remedy under s.91. In Annap v. Leith lLicensing suthority (1901)

9 S.L.T. 63, an ordei under s.91 was refused: in the Lord Ord.mary 8 view,

2 8.91 petition was/a caapetent means of enforcing the statutory duties of
licensing authorities and’indeed was more appropriate to enforce satutory
duties impesed in the public inferest upon private individuals? e.g, undsr
tha/

11, B,g, &, v. Padd Valugtion Off [1966] 1 Q.B. 380; R, V.
Metropolitan Pg%;gg Commissjoner (1968] 2 &.B. 118; Padfield v, Minjis ter
of Agriculture [1968] A.C. 997, )

12, See the long and inconclusive case of Lord Advocate v. Commissiomers of

Supply for ®dinburgh (1861) 23 D, 933, in which a petition in the

nature of mandamus was sought unsuccessfully.
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the Public Health Acts. In Carlton Hotel Co, v. Lord sdvocate 1921 8.C, 237
by a majority, the Court rgi‘usecl to make a s,91 order, no clear statutory
: e
duty being found to exis%?the implication being that ﬂ;%:ua not a suitable

means of resolving doubts about the existence ard extent of a publie duty. -
The guestion of whether a s5.91 order could be granted against the Crown
wag raised but left open. Lord Dundas called the s.91 remedy "pecullar
and drastic", but Lord Salvesen, in a forceful and persuasive dissenting
Judguent, saw no reason why & statutory duty of the kind in question should
not be ascertained and enforced under s.91: "To decide otherwlse would be
to hold that when a duty was laid by Act of Parlisment on a Minis ter of the
Crown, it must remain a dead letter so far &s the rights of private

individuals are concerred", (p.249)

9.7 In Lejshmay v. Sgott 1926 S.C, 418, a section Y1 order was held to
be the most effective way of enforcing a statutory duty which arose

under the Friendly Societies Act 1896. Lord President Clyde considered
that it would be unforturate if in Scotland there was no remedy similar

to the mendamus in knglish law. In the view of lord Sanda, if mandamus
was the proper form of process in Bngland, it was diffiocult to sﬁggest that
the "special fomm of mandumus" authorised in Scotland within the limited
sphere of statutory duty was not ap.ropriate in a case arising within that
sphere, In Smith v. Lopd Advocate 1932 5.L.T. 374, where & declarator
was sought against the Lurd Advocate as representing a Medical Board.

the court rejected the pursuer's argument thet because a mandanmus or a
section 91 order could hive been sought against the Medical Board, a

decl arator could therefore be awarded against the Lcrd Advocate.

9.8 A very recent decision which contrastg strongly with these earlier
authorities is T, Docherty Etd, v. Byrgh of fonifieth 1971 5.L.T. 13, in which
the court supported the use of 5,91 as a means of énfoming public duties,
The duty in question was the duty or a local authority to construct sewers
under the Burgh Police (Scoﬂ.and) Act 1892, and the procedure under s.91
enabled the court to determine the nature and extent of that duty. Indeed
Lord' President Clyde rejected an argument that s.91 could not be invoked '
where an altermative remedy to enforce a particular duty was providad by
statute; for this argumeat, derived from the Bnglish law of mandamus and

such cases as Fasmore v. Qswaldtwistle U.D.C, [1898] 4.6, 387, the Lord
President could see no warrant "in the unequivocal terms of s, 91." 4 g,91

order requiring & valuatijn committee to state a case was granted in %gggm
9.9 Section 91 ma§?g?3 used for detemmining thevau'%g'gflg&gl%éc' ¢
authorities. The view that the restrictive features of the English law

of mandemus are not to be regarded as applicable to this remedy is also of
value., However, it stilil remains to be settled whether a saectior 91 order
is available against the Crown or a Crown official. It is significent
that although in English law a mandamus may not be sought against the
Crown and may not in s ane circumstances be ébught ageinst Crown servantd,

& mandamus agaimt a Cabinet Minister was upheld in Padfield v. Bipnister of
Agriculture, supra., - The practical scope of the 8,91 procedwre would be
much/ ’



much reduced if it were avsiluble neither against the Uriwn nor agoinst
Crown servants, In view of the narrow limits within which $.21 of the

Urown Froceedings sct 1947 applies to weotland, it is doubtful snether thet
1

L N |

seciion affects the basic question of whether =.%1 binds the Crown.

i

3

. Of, D.KM, Walker, Principles of Scottish Privete law, Vol. II, p. 1836,




STATUIGLY REMEDIES

10,1 Baron Hume described the supervisory jurisdisiion of the Loxrde of
Session as "very extensive indeed, ... 8nd such ae entities them, in one
shape or anpother, to take cognizance of many matters which, in the Iirst
instance cannot competently be brought before them."z For all the 7
advantages of this supervisory jurisdiction, Parliament and government have
often sought to improve on commen law methods of supervision and review by

_ accompanying the grant of new governmentsl powers with the provision of
speciel appeal or review pmc;adures. Uften these procedures have been
reinforced by the legislative exclusion of the wdinary remedies {or securing
judi cial review of officisl decisions which have veen discussed above; the
intention has been to szcure a degree of review more éuited to the special
subject matter in hand than the common law remesdies available in the Court

of Segsion.

10,2 These statutory procedures are numercus and vary widely in intention
and pmactical effect. HNot all are judicial in chsracter., Where, for
example, an appeal is provided from a local mithority's decision to the
Secretary of State for Scotland, the zppeal is essentially administrative

in ¢heracter even though at certsin stages of the process guasi-judicial duties
may arise, for example during the holding of a public inguiry, But in many
local govermment matters, either there is an appes) from the council’s decision
to the Sheriff, or the council's decision requires to be confirmed by the
Sherifi hefore it comes into effect, The exitent to which the Sherif?

court has been used in thies way is clearly indicated in the Grant Report on
the Sheriff Court, 3.96'?.2 The range of existing ."Legislative instances is
extensive, but the Grant Commitise was informed that sdministrative and
miscellaneous work asccounted for not more than about 5% of the work of tha
Sheriff courts - much of this work is conperned with disputes between the
citizen and officialdom but part is comcerned witk & sputes hetween citiﬁam‘.?
Where an appeal lies to the Sheri ff ageinst & local auwthority's decision, may
this be considered a Jjudicisl remedy, or is it more akin to an appeal to a
higher administrative authority? In conferxzing such power on the Sheriff
Parliament must be itaken to Le aware of the general natwe of the Sheriff's
office and of the procedure likely to be mdopted in the Sheriff (.‘.ou.x"l'..‘?r

1. Llectures, Vol. 5, p.270,
2, H.E.S,0, Cmnd., 3248, Chap. VIII, Appendices VIII and IX,

5« See e.zg. Part IV of Appendix VIIIL, Powers of Sheriff in relation to Feus,
Tenencies and Burdened Estates: CGrant Report, ppr. 303-30%,

4, Portobello Mags, v. Edipbureh Mage, (1882) 10 R. 130.



However, the Sheriff is not always entitled to adopt the same wiiitude To0
nonwmcontestes applications by local authorities as he wounld teo unuefended

13 tigaticn between private citizens:in respect of revision of ward boundaries
under the surgh Police sct 1892, the sheriff was pound to hear evidencs in
support of a proposed revision to sztisfy himself thet a cuse existed for

the exercise of the statutory power.5 In the nature of things it is likely
thut a Sheriff will be particularly alert to legal poinis relevant to
jurisdiction and competence. But even in the case of the confimation of
byelaws, it is now clear that the scope of tne sheriff's decision is not
cornfined to matters of judicial review and extends to the nerits and¢ expediency
of the prr)posal.s The scope anc character of the Sheriff's duties in
natters such as these bears out the view cited with approval by lord Cooper
in the Glasgow Churcnes case: "The Sheriff in Scotland is poth & judicial
and an cGdnistrative officer, In the former copaeity he is the local judge
of the bounds and in the latter he is the King's representziive and executive

7 Apart from the special instance of an appeal

officer for ¢ivil affairs,”
from licens ing courts to the Sheriff, which the Guest Commitiee on Scettish
licensing 1aw (Cand, 2021) sugzested saovld be established, the Grant Commi ttee
recomnended that the Sheriff's function should in principle be not confined

to matters of judicial review but should extend to the merits and factual

pasis of the edministrative decisions concerned. The Comuittee also
considered that the scope of an aduinistrative appeal could vary according

to the nature 6f the ariginal decision and supgested that the scope of
administrative appeals should be ciearly defined in the enubling statute.s

While tie need for this proposal cun be understood, a fully satisfactory

weans ol answering ihe uncertainty relating to the Sheriff's powers on
administrotive apveals would be the development of general principles on which
the Sheriff's powers should be exercised. Detailed research intc the actual
wori: of this kind at present underisken by Sheriffs would be necessery to
establish the practical vslue and effectiveness of the Sheriff as a local

reaedy against local government decisions. . The Sheriff's own jurisdiction

in sdministrative matters is reinforced by the supervisory jurisdiction
exercised by the Court of Session over the Sheriff in adminis trative maiters.

As Lord Cooper pointed out in the Glassow Churches case, "it is well established
that conlirmation of & bye-law by any confirming authority is no bar to that

bye-law's challenge in a Court of law,"

5, Lipdsay v. Leith Maos, (1897) 24 R. €67,

6. Glaggow Corporation v. GluszoWw Churches Council 1944 S5.C. 97. See to
sinilar effect Dubs v. Crosshill Fold Commiszioners (1876) 3 R. 758

(Sheriff must be satisfied of merits of burgh extension), Davig 4l

Sons 8illposting Ltd, v. Bdinpuyzh Corporation 1909 5.C. 70, Lindsay v.
Leith Mags, (supra).

7.bincyciopedia of the Jaws of Scofland, Vel. 13, p. 517.
8' Cﬂ!.ﬂd.. 3248 y pp * 82-3 .
9. 1944 S5.C. at 1l45.



32,

But just as it can only be a small proportion of local government decisions
which ever coue before the Sherifl, so it is a correspondingly suall
proportion of Sherif't Cowrt administrative decisions which come up for

review in a superior court, It remains for consideration whother the
priority which Sheriff Couris must give to their ordimary criminal and civil
work ensbles the courts to develop the special exp erience which judicial work

in governwzntal matters reguires.

10,%  .nother form of statutory remedy which was frequently used in the

19th century and is still an important feature of agricultural legislation is
the statuiory arbitration, Arbitration is normally based on the voluntary
agreement of parties to submit to it, and the statutory imposition of -
arbitration materially affects its character as a procedure for settling
disputes.lo On a contractual arbitration, the scope of the arbiter's inguiry
is governgd oy the agreement of the partiés; in & statutory arbitration, the
Bscope depends upon the provisions of the enavling statute, which in principle
uay not ve overridden by agreeuent of the parties.ll Where the arbiter acts
in excess of his stuatutory powers, hils award ray be reduced in whole12 or in
p&rt;13 where it is clesr that the arbiter has been asked to exercise powers he

14

does not tossess, interdiet lies to restrain nim, The extent of the arbiter's

Jurisdiction has cauvsed difficulty, in particular as regards his ability to
deter.ine facts on which his jurisdiction may depend.15 ‘The primary statutory
reusedy Tor reviewing an arbitral award 3is by means of the stated case: it

was held that this could inelude the question of whether there was evidence on
witch a sarticular finding of fact couwld campetently be made,l6 This limited
pight of appeal must be exhuusled hefore recourse is had 4o the common law
Jurisdiction of the court.17 Jhere the Court of “ession has given its opinion
on a steied case, the statutory arbiter is required to give effect to this
opinion in his award, ocubject to tne sanction of reduction.l8 With the growth
of the administrative tribunal, statutory arbitration is now much less common,

at lesst in subject watter involving the exercise of govermmental powers

16, In 1927, the Royal Commission on the Court of Session commented: "when
Purliament interferes to exclude the ordinary jurisdiction of the Uourt
and forces the parties concerned in a particular class of dispute to submit
to compulsory arbitration, it becomes indispensable to allow them an oppor-
tunity of seeking u remedy against the legal misconceptions of the arbiter,
in selecting whom they had no choice or only a restrictsione,” Cund. 2801, pdS

1l.  Glusgow, Barrhead & Neilston Rly, Co, v. Hitshill Cosl Co, (1850) 7 Bell's
App. 325; eof, Cameron v, Higel 19%0 S.C, 1,

12, Locherby v. Glasgow Improvenent Trustees (1822) 10 #. 971.

13. XIslay Bstates Co, v. ngCormick 1937 S,N, 28,

~14. Dunbarton sater Works Comnissioners v. Blantyre (1884) 12 R, 115, followed in
Slaseow, Yoker & Clydebapk Hly, Co, v. Lisyerwood (1895) 23 k., 195.

15. Contrast Cowdray v. Yerries 1919 5.C, (H.L.) 27 with Donaldson's Hospital v.
sgplamont 1925 §,C, 199 in which the Court effirmed thet the arbiter could
not be the final judge of his own jurisdiction.,

16, Enman v, Dalziel & Co, 1912 5.0, 966,

17. Forsyth-Grant v. Salmon 1961 S.C. 54,

18, Mitehella2411 v Aneckan 1091 2 Y 20N



in relation toa citizen, but provision for it may still be made fDrBEﬁe
Qurpose oi' assessing comvensution due under nationalisation dcts or under
legislation providing for local governuent reform.19 In view of this
vrelerencs {or the auwinistrative tribunal rather than the statutory arbitratiion
in governmental matters, the scope of Judicial review of tripbunal decisions is
a matter of greater current concern than the extent of judicial review of
awards wade following statutory arbitration, 'Tribunal’ is here to be under-
. 8tood in the sense favoured by the deport of the Franks COMﬂittee.ZO

10.4 Judicial review of the decisions of administrative tribunals way be
sought on jurisdictional grounds by seans of reduction, and in some casses
declarstor or interdict, but it has been more usual for tie enabling set to
provide for either an appeal by way of stated case or an appeal on a point of
law, Thus in income tax matters, the standard method of appeal to the courts
is by way of stuted case, This procsdure enables the reviewing court to review
éuestions of law, to correct ex facie errars -of law, to correct decisions incon-
sistent with the vvidence recorded or which there was no evidence to suppo?t,
and also decisions which were contrary to "the only reasonable conciusgi ont

An appeal on a point of law covers very similar ground although the procedure
for appealing is difierent, ihere an appeal may be brought on a point of law,
an sppeal is coupetent even where no error of law is revealed by the order of
the tribunal, if it is apparent from the opinions of the tribunal we bers that
the trivunal's decision was buased on,%articular view of a relevant qﬁestion

ol legal right.25 Section 9, Tribunals and Inquiries act 1958 provided an
appeal on law from certuin Scottish tribunals where Previously none existed,
The ict left it to rules of court to preseribe whether the individual could
proceed by appealing on a point of law or by requiring the tribunal to state
and sign o case for the opinion of the Court of bession.24 Under Scottish
procedure, it has generally been necessary for the party who requires a case

to be stuted to do so before the proceedings of the tribunal which he wishes

to challenge are concluded. Yhis necessity way of course be excluded by
legislation put this is not invariably done, Whatever the iLerits of the rule
in civil and criminal procedure generally, it scems to serve no useful purnose
in relation to administrative tribunals and to be merely a techmical restriction

on the right to seek review.25 bxcept where another time~limit

s

19, H.g, Local Government (Scotland) set 1947, 5,141(3)'considered in Lansrk
Cele v. Burgh of wagt Kilbride 1967 S,L.T. 305, ef. iamayk C,C, v.
aQiherwell Mars, 1912 5,0, 1281,

20, 1957 Cund, 218, para, 40,

21, W.,i, wilson, "Fheory of the Vase wtated” in 1969 By, Tax Review 231,
224 B.g. iW'Callum v. arthur 1955 5.0, 188,

43« e, My, Co, v. Korth Britjsh iy, Co, (1897) 25 R, 333,

24, Sec tules of Court of Yession 290-293,  Under Section 9, 'ribunals and
Inguiries Act 1958, the appellant does not have a choice between appeal

on law and case stuted: Hoser V. Minig try of Housing [1963J Ch, 428,
5. Johnson et al, v. blaggow Eornorat;on 1812 3.0, 300; Iitidshon v. Dumb rton
C.C. 1961 5.u, E

. 126, which arose under the Town and Country Planning (Scot- :
land) iet 1947,  See too the ;ﬁgfaic réquirenent under the Valuation of
Lands (Scotland) Amendment Ac% which led to Lgnglands v, Manson 1962 S.C,




limit is provided or where & stuted case must be sought pefore proceedings
aré clesed, the period for appealing is 21 days.26 The most striking feature:
of the law relzting to appeals from and review of tribunal decisions is the
extre.e diversity of appesl structures. Nobwithstanding Section 9 of the
fPribunsls and Inquiries ict 1958, there still is a need for ihe development

of genmerzl principles to be operative in this field.

10.5 One statutory remedy commonly found today was fira}:eprovided in the Hqus- _
ing dct 1930 at a time when there was strong criticism off legislative practice
of sedcing to exclude judicial review of administrative decisions. Today |
this renedy is found particularly in housing, town plannming and compulsory
purchage legislation, Yypically it applies to a ilinister's decision made
following a public inquiry, and it is invariably accompanied by legislative
provisions seeking r:igoréusly to exclude othér judicial remedies. Thus where
a canpulsory purchase order has begn confirmed by the Secretary of State, any
person aggrieved who desires to question the validity of the order wmay within
six weeks of confimation ask the Court to quash the order on the ground

either that the order is not withix the powers of the Act under which it has
been made or that a statutory requirenent (of a procedural kind) has not been’
complied with and that the applicant's interests have been substuntially

21 Subject to tihis ri.grt of challenge, a compulsory

prejudiced thereby.
purchase order "shall not, either before or after it has been confirmed ... be
quegtioned in any legal proceedings whatsoever."28 Although these statutory
provisions have been criticised, particularly the time-limit of =six weeks and the
excluzion of dier forms of judicial review, they of fer a cleuar—cut means of |
seeking review of many imporisnt ministerial decisions. The scope of review

extends both to (a) substantive ultra vires and (b) prbcedural ultra vires.

In Scotland as in England, this statutory remedy has often enasbled a judieial
decision to be made on the merits of the citizen's objection o wvalidity. In
varticular, it has served to secure judicia,l supervision over the procedural
aspects of puolic :'anui:c'ies..29 Bm: the nature of the remedy has not always
been understood and the court has sometinmes stressed the limits on the scope
of the rezedy rather than its potential width, It is submitted that the
remedy exiends to all those matters which would render a statutory decision .
incompetent, ultrz vires or in excess of jurisdictiorn, including the abuse

of discretionary powers and breach of the principles of natural Justice.

But in Peter Holmes & Son v. Secretary of State f Scotland 1965 S.C. 1 both

26, Rules of the Court of Session, 290.

27, 4Acquisition of land (Authorisation Procedure) (Scotlemd) Act 1947, lst
Sched,, para. 15; Town and Country Planning {Scotland) Act 1959, s.31;
Housing (Scotland} Act 1966, Sched. 2 (where the period for application
to the court is 30 days).

28, 1947 act, 1st bched., para. 16.

29, i.g. General Poster Co., v. Secretsry of State for Scotland 1960 S.G.~266;
Paterson v. Secretary of State for Scotland 1971 S.L,T, (Notes) 2,




both Lord Justice=Clerk Grant and Lord Jhestley stressed the narrow scope of
the recdy. Lord wheatley's judgment in particular takes little account of
the need for procedural and discretionary propriety. He described as'well
settled” the wiew that in exercising his discretion to confirmm a development
plan a Hinister is not affected by the fact that ithere has been a public
inguiry. This view could indeed ve justified by ref .remce to English
decis ions of the immediat.e pést—war period but it fakes no account of the
Franis Report, the Tribunels and Inguiries Act 1958, the subsequent growth
of statutory rules of procedure For public imguiries and the work of the

Couneil on Tribunals.

Yet certain defects in this useful remedy exist, (1) As a particular remedy
created by statute, it is vulneravle to the defects of particularity.
Hamilton v. Roxbursh C,0, is an ocutstanding example of this vulnerability.
Zven if the particular defect there revealed is soon removed by amending
legislation, the problem of placing particular statutory remedies on a more
30. (2) The remed,y may be sought only by a

"person agrrieved" by the compulsory purchase or plaming decision under review.

generalised basis will remain,

Altaough there is no Scottish decision directly on this point, it is very
probable that the expression "person agirieved" would be interpreted by
reference to genmeral notions of title and interest to sue. 4 neighbouring
owner wuld fherefore bé unable to enforce the rules of procedure for a
ula.nmng nuulry even if h:.s land was adversely affected in faet by the town
pJ.anm._ng ;iecn:.on and he-had been permitted to take a full part in the inquiry
p’z"bceedia‘igs".al‘ (%) Contrary to the general position in Scots law, the
particular nature of the stafqi;pry re;;xedy coupled with the excluszion of other
jiidici'al ra:xedies prevent's the statutory remedy being sought with other
reniedlns in the saine proceedmgs. in circumsfe.nees where there is doubt as
to the soooe. of the statatory remed; and accompanylng doubt 25 to the full
ri gour of the excluolon clause, two actions may be necessary.” 52 (4) Is the
s:.x-week perlod (30 days under the Hous:t_ng (Scotland) Act 1966) for exercising
the statutory r:l.ght to seek review too short? In the case, say, of a
: coapulsory purchasa order contested aL all stages by the aflected owner, he

" will have had ample not:.ce ef the Suo;,rect matter ‘and will probably already have

30, 71971 S.L; T. 2, The Court of aes.ﬂ.on held that the 1964 rules of
procedure for- publ:Lc inguiries into compulsory purchase. orders could not
o oe ﬂnf‘orced by meang of ithe reéuedy provided by Parliament since 1947 for
rcvj_ew'lng the. valld:.ty of such. orders.. -The reason was purely technicel
oL, and was “probably.a.drafting error.. The defect does not exist under
S 1azm1ng leg:m Latlon - 'i‘ewn d.nd Lomtry Plann:.ng (ocotl and) act 1959, s, 33(1)

0k 1960 S. C 313 a.nd ngtog v. l"l_j._rg_j_z
1961} 1 w.B: 278 :

[ B2, 'Follov.rlng the uecm:.on in. Harultog v. :tg;burgh c,g, s'upra that the
o phatutory: remcuy Was not competent, Tresh Pmceedlngs have now been
Do dmstitated oy the oaJectors ‘wlo seek- to reduce the order; -and the county
couricil thave been’ re?stralneu by interim interdict i‘rom enforcing the
C comnu_Lsory purchdse oruer in- ques'tlon, ‘I'hg ocotsman, 19th December, 19‘70




have had professional advice about it before he is notified of confirmation.
The question in part depends on the cifect of the barrier which descends
at the enc of the siz-week period., Although the House of Lords decision

in Smith v. dast wiloe R.D.C.35 that a compulsory purchase order could not be

challenged on grounds of fraud after the six week period has been brought

into some doubt by Aniswinic Ltd, v. foreisn Compensatjon Commissi 9;3?4 the

. two cases are not closely comparable, If any inroad is to be made into the
Bast Slloe interpretation of the six week rule, the general principle of no
review after six weeks would probably not be seriously prejudiced by an
exception in the case of fraud or bad faith by the acquiring authority, not
disecoverable and not discovered by the citizen cdncerned or his advisews within

the six week limit.

16.6 Local govermment audit

A& statutory procedure which sy lead to a judicial decision on the
legality of expenditure incurred by a local authority is provided by Fart X of
the Local Govermment (Scotland) Act 1947, Iﬁ that the procedure ma.y lead to
a surcharge on the elected members or local officials concerned, it is an '
effective remedy for restraining ulira vires .9.::1:11711:3‘.&3..315 At the annual
andit proceedings, any ratepayer is entitled to inspect the abstract of
accounts and objeet to individual items appearing in them. This procedure
oould be used by a trader who consi dered that a local authority wés competing
unlawiully with him, - It thus obviates difficulties concemming title and .
intercut to sue which were liaSle to arise ouf of the use of common law

reuedies for c;;l;ing local autheritiss to account. (Below, section 12)

'_1'0.7 Sisfutory restriction of jucicial review
E 10,71 Perlisment has frequently sought to exclude or restrict the supervisory
jurisdietion of the ordinsry courts, marly Scottish examples xay be found
in the'eighteenth century enlistment and Inpressmet Acts36 and in the first
: sman—de‘bt-.iscts.m- " Bxclusion or privative clauses may vary in their
stringency - some appear intended to encourage recourse to statutory. procedures
for review or appeal;“ others to exclude judicial review altogether. But,
: ‘ as Baron Hume said, "the erecting of any such absolutely incdependent Jurisdietion

is comtrary to the general and on the whole the salutary rule of our practice.”38

33, [1956] 4.C. 736,
34, [1969] 2 A.C. 147.

35, for a recent instance of this procedure, see Secretary of Stute for Scotland
v. Glasgow Corporation 1966 S.L.W, 183: in this case the initiative was
Lalken by the Secretary of State, not a ratepayer.

, 36, See &.g. Ilmray v. iepuhy Lieuts. of Lnvern 2nd Mar, 1811 (F.C-) and
. Chivas v. Duke of Gordon 1lth Juiy 1804 iF.c.).
37 Sée .‘é.g.f. Sempill v, Alexander 19th Jan., 1810 (F.C.). See also an ea:noﬁymous

ariii‘c_:l.é, “"The Supreme Courts - ixcluded Jurisdiction", (1859) 5 Journal of
©. Jurisprudence, 14, - :

38, Lectures, Vol. 5, p. 270.



There is sbundant judicial authoxity to the effect that express words are
roquireu. if the ordinary jurisdiction of the courts is to be axc:.‘u.ulecl.g‘9
uxelusion clauses, as Baron Hume poinhd,ou‘i;, have usually been interpreted
narrowly: "If the terms made use of arc in any degree equivocil ... the
_inherent power of the Supreme Uourt to control all inferior judges and to
rectify what is amiss in their procee&ings, shall be held to J."eiii:lin."40
"Yet more importé.nt," Hume continued, "even where statute has in plain and
positive terms declarec, tﬁat there shall be no review of the proceedings

of a certain special Judicature in any form, yet still, o have the benefit

of that povision this Judicature must teke care tokeep within the bounds of

its commission, must not exceed its statutory power, must noi travel

out of its territory, or neglect that course of proceeding which is prescribed
by the Sta‘tute.'fq'l
egclusion cluause does not protect decis ions which are considered by the

2 . .
4 or decisions .

By reasoning suwch as this, even a strongly worded

reviewing court to be ultra vires or in excess of Jjurisdic tion,
43

which are considered to be comtrary to the enabling Act, ™~ or a failure to exer-

44 Nor will the finality clause protect from review the

cise Jurisdiction.
inferior tribunal's determination of an _essen‘liial_fact on which its jurisdiction

45 or a decision witiated by a serious defect of

47 48

may be considered to depend,
p:ccu-:aadure,46 or a breach of natural justice ' or an abuse of discretion,
10.72 It is clear therefore that an exclusion clause leaves scope for
judiciul review on jurisdictional grounds. Huue commented, "the yuestion of
jurisdiction, or competency of review, comes often, in a great measure, to be
involved in and blernded with the guestion on the merits of the sentence or
proceeding that is challenged — and ... the review ghall or shall not be:
admitted according, as upon the merits, the judgment is thought to be right or
WIOnge. w3 Nonetheless s distinction, ‘however fine, has been maintained between
juris dictional error and error within jurisdiction. An example of such a

distinetion, drawn in Lord iAdvogcate v. Police Commissioners of Perth well

illustretes the element of judieisl discretion which governs the distinction,

39. Journe Taylor sdinburgh v, Ilnporporation of Tayiors (1'770) M. T364;
. sbercorn v. Ldinbursh Mags, (1793) M. 7302, Pryde v. Heritors of Ceves
1843) 5 D. 552, Adamson v. hdinburch Street Tramways Co, (1872) 10 M. 533,
Marr v. Lipdsay (1881) 8 R. 784, Harper v. Rutherglen Inspector of Pgor
{1903) 6 F. 23, Kerr v. Hood 1907 5.C, 895, Jeffray v. Anzus 1909 5.C. 400,

figcDonald v. Lanarkshire Fire Brigade Joint Commiftee 1959 3,C. 141.

40, Llegtures, Vol, 5, pp. 270-l. " For the cases, see e.g. Buchanan v. Iowart
(17545 M. 7347, Guthrie v, Cowan 10th Dec. 1807 (F.C.), Bremner v, Huntley

Frie - Society, 4th Dec, 1817 (F.C.) and Sledonien Riy Co, v. Glaseow
Road Trustees z1849) 12 D, 399.
41, Op. cit., p. 27L. :
42, {ountess of Loudon v, Ayrshire Trustees, 28th May 1793 (F.C.), Lord Advocate

v. Perth Police Commissioners (1869) 8 M. 244, Sharpe v. Latheron l-’aro'ggg%-
Board Z1883§ 10 R. 1163, Caledonian Rly, Co, v. Glasgow Corporation (1905

7 P, 1020,

43, Young v. jiilne, 28th June 1814 (1.C.)}, MacKariane v. MHochrum School Board
Ti502) 5 K. B, Kelso Mags, v. Alexanjer 1959 S.C. 76.

44, Dalgleish v. Leiten (1834) 2 white 302, :

45, Patillo v. Marwell (1779) H. 7386), Dalgleish v. Livinsstone {1895) 22 R.

646, Sitwell v, Hacleod (1899) 1 F. 950, Donsldson's Hospital v. Esslement
1925 5.C, 199,
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[1969] 2 4.C. 147 and .the Parliamentary proceedl..gs

See e.g. Ani

54..

‘ 8.
distinction, iy eclause of fina]itj cannot protect a Sheriff's judgmerit?’
when, tuking an erronecus view of a atatute, he either refuses to sanction

a lawful act or sanctioms an unlawful one, Lt applies only to those matters

of wetail which concern the due and proper administration ol the statute and
which are beast disposed of by the sound discretion of a loecal Judge."ﬁo There
are many reperted cases in whicn insufiiclent grounds for review were sverred
to overcome the exclusion clause.51 Even apart from an. express exclusion
clause, the original jurisdiction of the court may be excluded vy the creation
of a gpecialised jurisdiction, especially on a s ject which does not form
part of the traditional jurisdiction of the Court of Session. Hxclusion: of
the original jurisdiction of the court may be necessary if tie individual is

to be required to make use of the statutory means for settling the dispute,52
but where the inferior tribunal or court in gquestion has been given a wide
discretion in regulating its own affairs, the court may be véry reluctant to
exercise its supervisory review powers. 53

10.73 In wiew of the avility of the comrts io overcome restrictions on judicial
review by recourse to arguments founded on jurisdictional grounds, it does not
seem necessary here to discuss particular examples of these clauses., Refarm
of the law relating to the exclusion of the courts by statutory restriction of
review cannot be considered excevt in relation to the effectiveness of the
positive remedies for review which exist, The sbundant case-law of the past
shows a tension between executive and judicial attitudes towards the desirebility
of Jjudicial review which still c:ontijn.uas*..54 Section 11 of the Tribunals and
Inguiries act 1958, while wmore widely phraéed in ‘relation to Scotland than
England, could for constitﬁtional reagons deal only with exclusion clauses
contained in then existing legislation, and affords no gusrantee against
difficulties arising in the future, It scems more imporiant to improve
nositive remedies for review, and where necessary to modify the ordinary

processes of litigation to take account of administrative needs, than to attanpt

o further refinement in the art of excluding the courts., If further legislation

 is to be considered, the case for refom must be argued at the United Kingdom
level. '

oreign Gompensation ict 1963.

-~leading to section 3, ¥

46. Brown v. Heritors of Kilberry (1825) 4 Shaw 174, Forrest v. Harvey (1845) 5

Bell's app. 197, Shearer v. Hemilton (1871) 9 M, 456, Shiell v, Mossman
(1872) 10 M. 58,

. 47." Smith & Tasker v. dobertson (1827) 5 S. 848, Mapsen v. Smith (1871) 9 H.
B tcheon il

© 492, Stirli v, Hutche 874) 1 R, 935, Hoss's Smpires v. Glasgow Assessor
" 1917 5.C. (H.L.) 1, '

. 48.. Ashley v. Bothesay Mags, (1874) 1 R. (H.L.) 14,
49. Qp, cit,, p. 273. '

50, (1869). 8 M. at 246, per Lord Justice-Clerk Moncreiff,

51, Foote & targhall v. Stewart (1778) M, 7385, Chivag v. Gordon 11lth July 1804
¢ (#.6.7, Lerpy v. Dallas (2828) 7 S. 90, Siwpson v. Harley (1830) 8 S, 977,

. dilson v. Leith Walk Trustees (1831) 9 S, 725, Smeaton v. Si, Andrews
Eolice Commissioners (1865) 3 M. 816, Leith Police Commigsioners v. Campbell
. A1866)° 5 M, 247, HMilne & Co, v. asberdeen Digtrict Committee 1899) 2 F.
.- 220,Hobson v. iflenzies 1913 S.C, (J.) 90, '
52, u.g B-ei_lfour v. Maleolm (1842) 1 Bell's App. 153, ¥ am De & Brog, . V.

. Board of T (1880) 7 R. 1019, Dante v. Ayr sssessor 1922 S.C. 109.
53, Malsh v. Pollokshaws Mags. 1907 S.C. (H.L.) 1; Cf. Goodall v. Bilsland 1909

5.C. 1152,
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QTH o, MEDIES -
li.1 Nobile offigium

The extraofcﬁ.nary eguitable jurisdiction of the Court of Session
inherent in it as & Supreme Court may through thele‘xercise of the nobile
gfficium in exceptional circumstances provide for a remedy against an
official act or omission., In the case of Yerguson et z) 1965 8.C, 16,
an electoral registration officer wrongly removed the nares of certain _voters
fron the draft electoral register, and there was no statwiory procedure for
revising the definitive list: the court ordered the officer to reinstate
the petitioners! names on the regisier to enable them to vote at an imgdnent
election, So too in the case of Hgitland 1961 5,C. 291, the error of
a licensing court was corrected by an exercise of the pobile officiup in
ordering a special mesting of the licensing court: unpegessary expemse
and delay would otherwise have been caused ‘i:o the licensees; Lord President
Clyds emphasised that the pobile of figum wes. not to be used as a closk far
the incompetence of the applicant's representatives, mor to extend the

provisions of an Act of Parl:iament,l While the exercise of pobile offjecium
3

nay be of value in speciel casesz the court makes sparing use of this power,
It cannot be used against a statute, even where an evident legislative
error has been mta.:iae!.4 Nor was it exercised to settle & guestion arising

under & statutory scheme for which no legislative provision had been ma:le.s

1i.2 Exception of illesmlity

11,21 VWhere a citizen is directly affected by an administrative decision
or regulation which he considers to be ltra vires, he may directly challenge
the validity of the decision by weans of reduction or declarator. But an
alternative course of action is for the citizen to weit until enforcement
proceedings are taken agé.inst him, whether in a criminsl er civil court, and
to raise as & defence the question of ylirs vires. Im civil pmueadingé,s
it is now clear that any matier may be reized as exceptioen which would '
have afforded grounds for reduction., This applies beth to the Court of
Session and to the Sheriff Court, evern though the 19.‘t:1=er court has no
guthority te grant reduction.7 Bach court has discretion to decide that
the matter would be more convenisntly decided in a separats action of

1. See Bell's Bxecutgr 1960 S.L,T. (Notes) 3 and ef. M'Laughlin 1965 S,0. 243.

2, BE.g. West Eighlspds nggggds Lid, 1963 6.C. 494 = court ordered revival
of moribund statutory board, on basis of cagus jnprovisus.

3, B.g. Apd v. Widnell (1868) 7 M. 81, and its mequel Tpd v. Anderson
(1869% 7 M. 412. '

4, E.g. as in Hamjlion v.‘w 197L 3.L.T. 2, para. 10.6 above..
5. Borthwick Parochial Board v. Temple P.B, {1801) 18 R, 1190,
6. B.g. Nopth British Ry, Co, v. Stgel Co, of Scoiland Iid, 1921 S.C. 252.

7. See Rules of the Court of Session, Rule 174, and Sheriff Courts {Scotland)
Act 1907, lst Sched., rule 50.
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of reduction, 1t is probably implieit in this procedure that an ob,,jéctio.n
mey be raised by way of exception only if the watter could still be raised
on a reduction. Thus, it would ve doubiful whether an emception could

' be pleaded if through lapse of {ime a reduction was no longer available,

or if (i‘or example, in thé case of a coupulsory purchase arder) a clause
excluding the jurisdiction of the court had taken effect, the citizen

auving failed to challenge the order by the statutory procedure provided.

11,22 Vhere criminal proceedings are ipstitu-ted for an offence asgainst
subordinzte legislation, whether 2 local authority byelaw or a central _
goi:emment reguletion, the accused person may reise by way of defence an
ebjection to the validity of the byelaw or regulation. No person should:
be convicted for breach of an enactment which is ultrs vires. There are
rany instances of zuch defences being. raised both in the criminal court of
first instance and also as 4 grmund of appeal to the superior cm:tr‘i:.,8 But
there have been judicial doubts wbout the convenience and appropriateness

9In

of a summary court being asked to decide & matter of law of tnis kind,
1932, the High Court of Justice upheld a summary conviction for breach of

& regulation made by central governmenf which prims facig anreared to be ‘
ultra vi res.lo The remlation was later declared to be ultra vires in ecivil
proaeadings.ll Cne factor which contributed to this virtual abdication -

of a basic Jjudicisl duty was uncertainty about the eflfect on judiciidl review

of phrases used in relution to subordinate legislation =uch as "shall ho.ve
effect.as if epacted in l.ha.s hot", 12 out this uncertainty has now been
dispelled 5 and such phrases are no longer used in legislation. Considerutions
such as the "impossiovility" of =z criminal court making the correct decisién,'
the absence of the loxd Advocate from the proceedings, the mwwber of con-
victions wlready recorded for breuch of a byeluw or regulation, the summary
nature of first instance proceedings, and the lack of a legally qt.alli ied

Jjudge in the oburgh court, 14 seem of little weight when set against the
individual's right te be penslised only for breach of the law, Section 38(2)
of the Summary Jurisdiction (Scotland) Act 1908 seens conclusive on this

point,

8. i.g. Kerr v. Auld (1890) 18 &, (J.) 12; Kesiburp v. kood (1892) 19 &, (J.)
100; Dunsmore v. Lindsay (1903) 6 F, (J.) 14; v. Ha. ilton (1904)

6 P, (T.) 42; HK'Gregor Ve Digsellduff 1907 3 __%g 91- Honaldson v.

.- Adlliasmson 1911 S a8, (J.) 102, )

9. Crichton v. orfar County Road Trustiees (1886) 13 i, (J.)\99; Hamilton v,
“;g e 1807 5.0, (J } 79;  Stewart wv. fodrick 1908 &,.0C. (J.) 8; Shepherd v.
lowman 1918 J,.C, 78; Henderson v. Ross 1928 J.C. 74; Lawson v.
iorrance 1929 J,C. 119.

10, Somerville v. Lansmuir 1932 J.C. 55,
il. Sowerville v. Lord sdvocgte 1933 S.L.T, 48.

12, B.g. Hapilton v. Pyfe, supra; Shepherd v. Howmsa, swra; Lawson v.
ilorrance, sSupra. ' '

13. sinister of Health v. The King [1931] 4.C, 494; H'dwan's Yrustees v,
Church of Scotland Gemeral Trustees 1940 S.L.T, 356 ‘
14. 3See Somerville v. Lansanirp, Stewart v, T rick, supra,




11,5  3USPSNSION

> suspension is the gereral name given %o a

According to I-I:a.c].::u:'en1
process which has for its object the retention of matters in their present
position until the rights of parties can be determined by a final judgment .
It may be used as (1) an original proceeding, or (2) a method of review,
Suspensibn as an original proceeding is appropriate either (1) to Btay
diligence or (2) to prevent the inf ringement of a right. As a method. of
review, Maclaren considered the remedy under the heading, Suspension of
Decrees, and illustrated this with reference to decrees in the Sheriff
Ordinary Court, in the Sheriff Small Debt Cowrt, and in inferior courts
other than the Sheriff Court (e.g. Dean of Guild Court),t® Apart from
its use together with interdict to prevent the inf ringemen+t of a right (see
section 8 above), the relevance of suspens ion to this paper scems to lie
in its potertial use as a means of reviewing the decizions of inferier
courts other than the Sheriff Court. Section 11(2) of the Tribunals and
Inguiries ict 1958, in restoring the supervisory jurisdiction of the Court
of Session where this had been taken away by sfatute, expressly refers to
the jurisdiction "which the Court of Session would otherwisze have to entertain
an application for reduction 9r suspension of any order or determination”,
It may therefore be that suspension is considered to be & -gene’ral renedy
for seeking judicial review of the decisions of administrative tribunals.
Possibly it is not available for this purpose where an appesl on a point |
of law or by way of case stated is provided, Thus, it has been held thaf
no suspension may ve sought if advantage has not been taken of other
7 But whether for this or other reasons, the.
precise scope of suspension as a method‘of review today is difficult to

opportunities of review.

eatablish and there is little recent case-law., It is not ¢lear, for
example, how many modern administrative tri bunals may be reckoned as
"inferior courts” for this purpose. On the authorities cited by Maclaren,
sugpens ion may be sought where an inferior court clearly exceeds its powers,.
even where the jurisd ction of the Court of Session is excluded,

Suspension could be brought in respect of a serious breach of the principles
of natural justice by an inferior court.l?  Although the jurisdictional
errors which suspension may control could also be reached by a reduction,
suspension has the advantage of being a more sumary remedy than a reduction;
it is presumably not excluded by the‘pos‘si‘bility of a reduction. Suspension

15. Bill Chember Practice, pp. B-9.
16. QOp. git., chap. V. ' .
17. Yest Highland Rly, v, Grant (1902) 10 S.L.T, 413,

18, Maclaren, op. cit.( p. 86, citing Bruce v. Irwine (1835) 13 5. 437,

Cappbell v. Brown (1829) 3 W. & S. 441, and Miller 'v. H'Callum (1840)
3 D. 65; see also Thomson and ifiddleton, Manusl of Couxt of Sesgion

Procedure, p. 287,
19, Smith & Tagker v. Robertgon €1827) 5 S, 848.
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Suspension was however heid to be inme anpetent to wet aside a decree of an
inferior court on the ground of fraud: the extrinsic matter nececessary .
to upset a decree on this ground could only be J.ntromcéd on a redu tmn;go
In general however, suspenslcn doea not seem of much practiecal :.mportance
a3 a means of reviewing official acts and omissa.ons 1n modern law,

1.4 DAMAGHES

The sbility of the courts to awerd damsges to citizens injured by
unlawful acts or omissions of public avthorities is in prineiple a most
important judicial remedy. As a means of enforcing performance of the
duties of public authorities, the remedy of damages has al ready been 7
casidered in section 9 above, It would be outside the scope of this
pai)er to givé close consideration to the liability of public authorities
for their unlawful acts, IZven considefe'd in rejation tn one arsa of
govermment alone {for example the conduct of the police) d:.f‘f:u:u.lt questions
of liability in delict may arise, 2t Professor H,W.R. Wade has written of
the English law of tort, "But gaps in the categorles of the law of tort
are always likely to reveal themselves in connexion with administrative
pawers, for the old rules of ccmmon law do not touch some of the 1mportans.
questions of modern life, Many decisions of ministers, trlbunals or
licens:mg bod:.es which ma,y be of the greatest importance to a man's status
or l::.vel:.hood inflict no recognised legal injury if they are wrongly made.“22
Since this view was f‘lrst expressed ong .of the gaps in the English lew of
tort seems to have been filled by the decision in Hedley Byrne & Co,. v.

Holler & Partners Ltd, [1964] a.c, 465 that there may be liakility for

financisl loss caused through rel:.ance on a negligent misstatement. There

seeus no reason why this should not a.pply in the case of a citizem who ~.
relies to his detriment on inaccurate advice given by a public offmial.aj-
Another recent House of Lords decisuon on Engl:.sh law concerns the extent
of governmental liability for the execu'l:mn of admn:.stmt:.ve d.ec:.s:.ons.%
Professor de Smith in 1968 wrote; "there may be emerging a general principle
that where a person in a posi tion of public authori ty wilfully exceeds or .
asbuses his powers in a m:mner that J.nfllcts pecuniary loss on an individual,
he conmits an actionahle wrong although such conduct would not ordinarily

25

be tortious,"” He supported this view with referemce to decisions from

2G. " Smith v. Kirkwood {1897) 24 R, 872, See also on thi cr:ope of suspension
in regard to judicial decrees, 'Carro},; v. W'Einstery 192% 8,0, 94.

21. E.g. Beaten v. Iyory (1887) 14 R..1057 and Robertson v. Keith 1936 5.C, 29,

224 % ;,gj;g,_‘lg:.ve Law, 2ud ed.n., v. 29,
23, A : Skerp [1970] 2 Q.B. 233,

24 ..m,...:a.s_ v, M [1970] 2 Au B.E. 294,

25, R, 2nd edn., pe 19.
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from the jurisdictions of Victoria, Quebec apd Cgylon. It may be
comuented that the seed of such a Principle eould waeil germinate more
readily in Scote law, with its civil law background, than in the English
law of tort, ' ‘

What paridcular a3pects of demages are relevant to & general c_onaidera‘-;ioﬁ
of remedies in administrative law? Procedurally, it should be possible

to seek dama.ges together with other ficms of relief such ag redui:tion,
nhclérator or interdioct. This is in fai_it the case in Seots law as
illustrated by Aghiey v, Eoth epay lagi strates (sce para. 5.3 above), Tt
would probably be im dmptent, howefer, to seek dsmages to accompany the
exercise of a statutory mefhod_ of appeal or mfiew; and in many situations
where the decision of an adninistrative tribunal was being challenged, no.
ligbility for damsges would be in gquestion, In some cireunstances, an
action of damages aimpliciter might be a useful means of coliateral attask
upon the valiQity of an oifficial detision or inferior ,judicial decres, but
this is unlikely to be rermitted whare the decision or decree is protected
by & finalty clause.zs There is some _ju-d:i.cial support for the view that
official decisions affectsd bymlieious or éppressive motives may give rise
to a remedy in damages even.thdugtl other I‘-orms of review are not competent.27
But thers is little if ary Scottish authord ty which bears directly wpon the
guestion of how far & public authority is' lisble to compensste a citdizen
who suffere loss follmking an ylira vireg act or decision ﬁlade in breach of
natural justice,

i

26~ Grombie v. M'Ewag (1861) 23 2. 353, Gray v. Smarg (1892) 19 k. 692,

27. Dawgon v. 4 18th Feb, 1809 (F.C.), Magfarlane v. Ho Schogl
Soeza (167575 B 8s. _ o |




TITLE AND INTERWST TO SUR

12,1 according to Ma.claren“ a pursuer may be required to satisfy the court
that he ias the proper person to sue and has a real interest in the resuli of
of the action. Provlded that title exists, the interest nead nct be
pecuniary nor large. "If there be s pecuniary or patrimonial interest,
however smull, depending on the determination of the question the parties
have 4 right to invoke the aid of a cowrt of law to decide the:.r difference." w2
For some purposes, & distinction may be drawn between title and intereat, but
in cases concerning official acts and omissions this distinction does not
seem very material. Although Jitle and Interest to Purgus is a well-known
entry in 3cottish digests and treatises, no compleste and coherent
account of the subject seems to be available. Bafore considering scome
general principles which apply in the field of administrative law, particular
categories of title and interest will be examined.

12,21 Enforcement of public rishts. Any person who is within the class of
those entitled to enjoy a public right has title and interest to enforce it:
e.g. public rights of pastu.rageB; public right to use land as bleaching-green
and for recreation4; public right of ways; public right to use market.ﬁ

In these cases the pursuer has no personal patrimonial interest and his right
is shared in common with other members of a local or wider public, This type
of action has been called an "actio popularis"®, By contrast, in English law
an individual can only sue to protect a public right of this kind if he can
. show that he has suffered special damage through infringement of the right or
that the infringement of the public right has wncurrently infringed a private
right of his own; in all other cases, the public right may be enforced only
by the sitorney-General as "parens patriae" in relator proceedings,

12,22 Rights over hishway., Similarly, users of the highway may in Scotland
sue in respect of untawful interference with or cbstruction of the public

right of passage over the highway, Cases of this kind have usually arisen

out of the improper exercise of statutory powers or from the failure to perform
statutory dufies connected with the high\»na,y.'r In such osmes, the pursuer

may also have a proprietorial interest, for example as owner of land abutting

on the road or as owner of the s\.x‘n-»,'s_t:ﬁ.l;8 this reinforces the title to sus
but/

1. Court of Session Practjce, p. 188,

2. Strang v. Steysrt (1864) 2 k. 1015 at 1029,

3. Anderson v. Reuf rew Mags, (1752) H. 16122,

4. Graheme v. Swap {1882) 9 K, (H.L.) 91.

5. Jenkins v. Robertson (1867) 5 M, 27, (1869) 7 M. 739,

6. Blagkie v. Laimbureh Magg, (1884) 11 R. 783,

7. GCassilis v. ¥igtgn (1750) M, 16122, Guild v. Sgott 21st Dec. 1809 (F.C,),
Christie v. Caledonian Rlv, Co, (1847) 10 D, 312, Sigeart v. saa%m_?m
T_'fﬁ_?,m\t’iasz;) 2 H, 1155, Adanmson v. Edin 1872) 10 H
535, Ogston v, Aberdgen Tramvays Co, (1896 24 ® (H. L.

8. Christie v. Caledonisp R}y, Co., supra; Stewart v ¢k Harbour T

supra,
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but is not essential. The old case, Tait v. Lauderdsle (1827) 5 5. 330
while accepting the general principle of entitlemeént to sue, expressed
hesitation sbout the title to sue of servants who were merely casusl woarkers
in a particular neighbourhood, but this hesitation would not be appropriate
today. The di stinction between English and Scots law‘ in regard to actions
of nuisance affecting use of the highway was expressly drawn in Ogston v.

Age;ggg Tramways Co, (supra)

12,23 Trade and commercial in termst. The interest of a trader in maintaining
his trade unaffected by unlawful official acts has been proitected in & variety
of situations, aithough in some of "l;hesé9 it is possible that the interest

being protected was essentially an interest common to &ll members of the

publie. - But in Scott v. Glassow Corporation (1899) 1 F. (H.L.) 51, meat
importers, dealers and fleshers had title and interest to challenge the

validity of a byelaw regulating the holding of mest-auctioms in & public

market. In Rossi v. Edimbupgh Mags 19 & trader challenged conditions which

the magistrates had decided to impose upon the granting of licences for selling.
ice-cream; Lord Rober‘cson said, at 7 F, (H.L.) 90, "his title is his trade".
S:.milarly in Tennent v. ] laga, (1894) 21 R. 735, 4 licensee had title

to seek & declarator that the licensing jjurisdiction had not been transferred
by statute from the county justices to the burgh magistrates, But in D, &J,
Nigel v. _;)umiee____ﬂ_g@sz__;__ru_s,__{mu it was held that a shipping firm which was
suffering competition from' the ulirs vireg activities of & harbour authority
had no title to sue as trader, & though it did have title to sue zs a user of
the harbour required to pay rates to the authority. -

If this decision is correct, it is doubtful whether there was title
and interest to sus in Grieve v. Edigbursh Water Trustess 1918 5.0, 700, where
~ Edinburgh plumbers successfully challenged M‘m'plmbmg work being'
" carried on by a statutory water authority. In Bnglish law, it is likely that
both in Higol and in Grieve, the action would have been brought in the fors
.of relator proceedings in the name of the Attorney-Generel, in which oase no
question as to title to sue could have arisen. Most imstances of maa.wfui _
mmicipal trading could be raised inm Scotland by ratepaywrs (para. 12.28 below)
‘but if Njcol is correct, it is doubtful whether in Scotland the trade competiter:
_of a public corporation would have title and interest to seek a judicial )
deciston on the extent of the corporatipon's poweru'alz‘

9, F

11, 1915 5.¢. (H.L.) 7, H,L. reversing judgment of Secomd Division on this
o point, See also Rgiﬂ v. Hipj-Cabs et gl 1966 5.C. 137.

‘12, CF. Charles Roberts & Co, v. British Bailways Board [1965] 1 W.L.R. 396,



12,24 Professional inter

est. 1o Zamgron ve 9.8.35, 1964 8.L.T, 91, six
schoolteachers were held to have $itle and interest to seek a declarator
that a statutory council intended to be representative of teache rs!
associations was not lawfully constituted. The Lord Ordinary, Lord Johnston ,

cong idered their title to arise from the ssatutory scheme requiring all

teachers to participate in the council., In Adanms v. 5,3,3, 1958 5.C, 279,

although the question of Title to sue was not raised, a group of woumen
including women doctors cbtained a declarabor that the Secretary of State
was required by the Hational Heal th Service (Scotland) sct and by earlier
trusts to seek to aproint women to vacant pasts in a women's hospital before

advertising for male applicants,

12.25 [Keighbours sn¢ third parties. Whether or pot a neismbouring proprietor
nas titie and intersst to seek judicial review of official decisions congeming
nearby land will depend on the meiure of the statutory powers being exercised
and on whether any other kind of intervest can be claimed by him, In the

highway cases, neighbouring proprietors who were also road users had title *o
13 . . P . )
sus, But under curreni twn plauning legislation, neighbouring vroprietora

have no title to seek judicial review of town plsaning decisions: it has been
held that the scheme of town planning legislation confers no rights
b}

4 - s e .
upon third pa-rtie::.""' Where & statutory ramedy under such legisiation is

available only fo a "person aggrievad”. this may be interpreted in the same

ife]

: .
sense.l’ But any member of the nublic qualified to object to the granting

of a licence by licensing magistrates bss title to seek reduction of an

. . 16 . ; i .
illegally granted licenre™ and a nearby though not adjoining landowner had
title to seek review of proceedings in a Deen of Guild Court to which had he

not been admi ‘-:‘:ed].'7

12.26 Herit ars =and fresheolders. & heritor was held to have title and

interest to seek judicial review of the administration of *the ponr's fund,
whether by the minister and kirk session or by the local magistrates.la But
in Abercromby v. Ersgnelg heri tor A was held to have no title to challenge
the apportionment of sugmentation of teinds in 0 far as no increased valuation
was laid on heritor 3. In other words, one local ratepayer has nc standing

te complain of his neighbour's assessmeut, at common law.

13, Chrigtie v. Caledonian Rly, Co,, supra; Stewart v. Gresenock Harbour
" Irugteea, supra,

14, Simpson v. Bdiniurgh Corporation 1960 5.C. 313,

15, Buxton v. Minister of Housing [1963] 1 .3, 278, in which sinilar ressoning
to that in Jimpeon ¥was adopted:; see slso in the same sense Gregory v,
Canden L,B,C. 1196A] 1 W.L.2, 899, :

[

16. Black v. Tennaent {1899) 1 r. 423,

17. Laurig v. Jackson (1891) 18 R, 1i54: of. Park v. Blair 1961 S.0. 294,

18. Hamilten v. HMinister & Kirk-3egsicm of Cambuslapg (1752) f. 1C57G:
i Heritors of tunear v, Zunbar dage., (1831} 9 S. & D. £50,

19, (1800) M, "Teinds"™ App, lic. 8.




12.27 Local electors. In Cowsan v. Wigton Mags. (1782) M. 16133, two

burgesses failed in an attempt to set aside the election of magistrates and
councillors, but the action probably failed because a stetutory procedure
for challenging the election was noi used and because of the principle that
a burgess could not call a burgh council to account generally for its
administration of the burgh's affairs (para. 12.28 below). But local
government electors, who were also ratepayers, had title to challenge the
menner in which a casual vacancy in & school board was filled.2o & person
entitled to vote in a statutory election would seem by virtue of his right

‘to vote to have title to seek judicial review of the corduct of the election, .

12,28 Ratepayers. After much litigation, it was established that an
'actio popularis' could not campetently be raised by a burgess to seek a
general accounting for the management of the ¢ ommon good of a royal burgh.2l
The principle'agalied in these cases was theé following: "The court pever
sustains an action at the instance of a party who camot state a direct or
imediate interest in the result, which plainly cannot be alleged here,
where the pursuers ask for no judgment available to themselves but complain
2 1 Ewing v. Glaseow
Commissioners of Police (1839 H'L. & R, 847, this principle was applied to
prevent ratepayers seeking review of the application of statutory police

of acts cone to the mrejudice of the burgh.”

funds, Later decisions, however, showed thet the principle was confined to
the common good, and did not apply where statutory funds raised by rating were
in isswes* In these cases, the ratepayer may be held to have a direct
patrimonial interest in challenging a simgle item of expenditure. A4is was
said in Farqubar & Gill v. Aberdeen Mazs, the complainers could say, "but

for your illegal charge, we would have had to pay less rates", BEven in
regard to matters of the common good, there may be room for distinciion between
objection to one specific ulfrs vjres act and the genersl complsint of

majadministration. 24

20, Duncen v. ;;,gtgn (1892) 19 R. 594.

21. Gilchrist wv. . 13664 Bur%esses of ;EFH% Inverury Mags,
17th Lec, 1820 (¥.C, .Eﬁh&_ﬁ v. i882) 9 R Conn v.
Renfrew Mags, (1906 8 F. 905,

22. Burgesses of lInver , Supra.

23. Leith Dock Commissioners v. Leith Mags, (1899) 1 P, (E.L.) 65; Stirling
-L.8, v. Feliirk Burgh 1912 5.C. 1281; Fgrouyhar and Gill v. Aberdeep Mags,
191z 5,C, 1294; see also es v. Roysl Burgh of Kirkealdy 1963 S,L.T. 325,

24. Per Lord Dunedin, in D, & J, Nicol v. Dundee Harbour Trustees 1915 S.C..
(H.L.) at p. 17, basing his opinion primarily on Aitchison v. Dumbar Mags,
14 8, 421.



12,29 Capacity to sue. In severl cases, the question of title to sue has
become involved with the question of capacity to sue. Thus, magistrates

of a police burgh were held to have no title to seek an inmierdiet restraining
a coal company from discharging refuse on the foreshore, in part becaluse ‘the
statutory capacity of the magistrates did not extend 1;.0 thia 1::1:3.‘:.‘!;?:::‘..25
Althoush there were other factoré [resent in ®ch of these cases, it may be
commented that the question would not have arisen had, as ‘in England,

relator proceedings on behalf of the public interest been instituted.

Pogition of L Adyr

12, 3 In English law questions of title to sue in actions of public concern
are ooviated when proceedings are brought in the mame of the attorney- -
General on the Yelation of a member of the public, who nsed satisfy only
the Attorney—General that he has a real grievance. This procedure has been
much g%ed 4o review the legality of local authority activities; to secure
relief/cases of infriﬁgement of a publie right e.g. public riuisance; and

to secure the proper administration of public and charitaeble trusts.
Although the Lord Advocate has a vague and ill-defined function to represent
the public interest, Lord Dunedin stated in D, & J, Nigol V. Dundee Harbourp .
‘I.‘r-umrtegg26 that no case had been cited where the Ilord. Advocate  had pursued
an action of this sort and that the DLord Advocatd did not, under the law
end practice of Scotland, usually intervene as "parens pe triae’ except where
required to do so by statute. But it was left open in Buckhaven & Hethil
Mags, v. Wemyss Coal Co, (supra) that the Lord asdvocate might have
competence in the public interest to seek interdict against a persistent

of fender against statutory regulations.w In Fleming & Ferguson Ltd, v.
Paisley iags, 1948 5.C. 547, Lord President Cooper referred to the fact that
an action to enforce an alleged statutory duty was brought neither by the
Lord Ldvecate nor with his concurrence in the publie interest, & reference
which is difficult to undersiand in view of sarlier gtatements about the
function of the Lord Advocate in this field.

Geperal Observations/

25. Bu en & Methi s, v. denyse Coal Co, 1932 3.C. 20L; see also
Dunlop School doards v. Pairons of Cunningha ] Burgary Fund 1910

S.C. 945 and Tay Digtrict Fishery Board v.
26, 1915 8.C. (H.L.) at p. XTo
27. See also ¥alay (with goncourge of Lord Advocate) v. Liniithzow Mags,

(1782) M. 7390, an early and inccnclusive case; ¥olville v. Cumnings
1912 S.C. 1185, a case under the Patents Act 1907; and Smith v.
Barl of Stair z1849) 6 Bell's ipp. 487, where Crown had direct

proprietorial interest to seek interdict.



Generzl Ubservetjons
12.4 The effect of a decision that the pursuer has no title or interest

to seek judicisl review of official actbn amounts to this -~ that the
defenders owe no legal duty .to the pursuer in respect of the matter in
guestion, or, putting the same point differently, that no d& spute exsts
between the parties te the litigation which is capable of being settled by &
judicial d.ecision.28 The following conclusions emerge from this brief
review of selected Scottish cases: (1) that, unlike English law, different
remedies do not have different tests of title to seek judicial review;

{2) that, in matters of public rignt, the rules on title to sue are very
much wider than in English law; (3) that potential di fficulties concerning
title to sue may not, as in #nglish law, be obviated by recourse to relator
proceedings; (4) that, al though in principle Scots law does not differentiate
as regards title to sue between private and public disputes, in practice
title and interest to sue in matters of public concern has received specisl

attention.

12,5 Rules on standing to sue are an important but diffiecult part of any
gystem of Jjudiecial control of administration. Two conflicting aspects of
public policy are at stake., The first primciple is thet it is in the public
interest that all official decisions should be made in accordsnce with law,
The second principle is that public autharities should not be required to show
lawful authority for their actings at the instance of any litigious member of
the public, A marrow eporoach to standing to sue, which lays emphasis

on the second of these principles, is to require the potentisl litigant to
show & cause of agction similar to that required in private law disputes,
namely that his rights have bean di recily infringed by an urnlewful officiel
acts 'Rights' for this purpose may be rights of property or other rights or
liberiies recognised at common law, or righis derived from 1egisla.tilaz1' {as

ir & claip for damages for breach of statutory duty). On this approach_;

the individual's ‘right' remains central to the legal dispute throughout the
case and indeed forms the substance of the case. In the Inverury case guoted
above, the court could not discover such a right; nor could it in Sigpsop v.
B Co tion.

12.6 The other approach to this problem places greater weight on the
desirability of public authorities observing the law, and accepts that in
public law disputes enmphasis need not be placed on ‘subjective' right. On
this approach, standing to sue is merely a threshold guestion that the court
must deal with at the outset, viz, has the applicant got a serious reason
for caning to court for a decisiont Thereafter the court concerns itself
only with the 'objective' legality or illegality of the defender's actings.

28, Cf. Gifford v. Tpmill, supra; Orp v. Alston, suprsp 4.8, v. C.D, (1899)

2 F, 67; Kilwimire Paxish Council v. Boapd of Mapagement of Cunninshame
Yorkhouge 1909 S.C, ©529% MacCormick v The Lord ‘Advocate 1953 SC 396
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12.7 in English law, the remedy of certiorari and relator proceedings
in the name of the Attorney-General follow the second approach; the
remedy of declaration of right follows the first approach. In prineiple,
Scots law follows the first approach of requiring the pursuer to show that
& 'subjective' right of his is in issue; the rigour of this appfoach is
tempered however by a willingness in some instanoes to give a generous
interpretation to the right which the pursuer is required to show. The
case for reform, therefore, differs significantly in detail between the
twe jurisdictions, but it is doubtful whether either dJurdsdiction yet
provides a completely satisfactory sclution to the problem of providing
adequate judicial protection to a citizen who is in fact advérsely affected
by unlawful official decisions. In particular, the inability of thirg
parties to enforce the lawful administration of town Flanning control seems

a serious weakness of each Jjurisdiction.

GENERAL CONSIDERATIONS

13.1 In this final section, it is intended to comment briefly (&) on one
or two considerations which are not confined to particular remedies (b) on
the proposal for a new 'petition for review' made in the English Law

Commission's study paper on remedies in administrative law.

13.2 The general supervisory jurisdiction of +he Court of Session underlies
the renge of remedies considered above. Because of the structure of the
legal system, by which most of these remedies are the remedies ordinarily
available in the administration of the law relating to metter of private
right, it is difficult to'extract from the reported cases clear prihciples

on certain matters of especial importance in a system of judicial review

of administrative action., One problem is that of the rules of prescription,
or limitation: where Parliament has provided a statutory remedy, this
invarisbly has to be exercised within & stated period which often bears little
relation to the limits appiicable to the common lew remedies, This contrast
is probably one reason for the numerous clauses which seek to exclude the
supervisory jurisdiction of the court. Section 11(2) of the Tribunals and

Inguiries Act 1958 while restoring the jurisdiction of the court in cases



cases where it had been taken away did not attempt to deal with this
problen, Judicial practice, at least in the case of reduc tion, has baen
to treut delay in seeking judicial relief a8 a resson for withholding a
resedy (para. 6.93 above).

1%.3 in English law, the prerogative orders of mandamus and certiorari,
and the renedies of injunction and declaration, areregarded as being
discretionary femed.ies; they may be withheld even if the applicant has
shown sufficient grounds in law for relief s if there are other circumstances
present which incline the court tc refuse the application, The é&lement

of ciscretion is nmueh less prominent irn Scots law, and, for example, the
reduction cannct be described as a discretionary remedy. Discretionary
factors however come into play in reletion to the effect of delay on the
availubility of a reduction (para. 6.93 above), the quesilon of interim
relief (para. 8.5 above) anc the provlem of exhaustion of aslternstive ‘
reuwedies, especially when a declarator has been sought (para. 7.51 above).

- Parlisment has vested certain discretions in the cowrt in relstion to

statut ory remedies, for example, under the statutory challenge to

compulsury purchase orders (para. 10,6 above) as regards interim reliefl ang
the test of "substantial prejudice” on a departuwre from procedural require=
ments. vhile the existence of overt discretion in judicial reaunedies creates
problems both for potential litigants and the Jjudges, the denizl of &
Judicial discretion may have the effect of causing excessive pressure on the
general rules of law, leading to the creation of narrow and artificial
distinctions in order that just decisions may be made, If reform of the

law is contemplated in the form of new general ranedies, judicial aiscretion
way be a necessary counter-balunce to the potential width of appliecation

of a ner remedy,

13.4 The position of the Crown causes soms difficulty in regard to
administrative remedies both in kngland and Scotland (e. g« in regard to

interim relief, discussed at paras. 7.6 and 8.4 above), ihile there are

well establisheu constitutional grounds for conferring a special position

on the vovereign a: such, so far as 'the Crown' is the corparate embodiment

of central government the conferment of immuniti es or privileges on the

Crown which would not be justifiable if extended to locel avthorities and
public corperations can lead only to doubtful distinctions between different
sections of the public service. The development of principles of governmental
liability, in particular, should not turn on the historic status of the Crown.

1, Contrast iebopald v, Lanarkshire Pire Bri Joint Commitiee 1959 S,.C, 141 -
with BE parte Fry [1‘954i 14.L,R. 730,




13,5 The English Law Commission's study psper on remedies ih
administrative law has proposed the creation of a single ranedy- and procedure
for the feview of administrative action, to be known as & petition for
review, (Para. 3.3. above) By such a petition the Court could be asked
to guash a decision, gnjoin an authority from committing unlawful acts,

corunand an authority to 'perform its duty, and declare a decision to be of

no effect and alsc declare the legal rights of the applicant; s=such a

petition could also be combined with a claim for damages. This proposal

is ‘particularly attractive in the degree of procedural flexibility and
simplic ity which it seeks to introduce into ¥nglish law. Difficulties

in the proposal are -~ (1) the definition of the area of official action
which should be subjected to the new petition for review (would universities,
dares tic tribunals, professional associations, bodies like the Scottish
Special Housing Association znd publiely owned companies be ine luded?);

(2) whether ithe proposal would involve the abolition of existing remedies
(the Bnglish paper pr oposes that the prerogative orders should be abolished);
(3) the creation of general rules relating to standing to sue and the
limitution period; (4) whether it Wwould be necessazy to codify the
substantive grounds on which relief could be sought; (5) the nature of the
brocedure which would be appropriuste to a general petition for review, -
for example, whether it should be summary in character, or should closely
rezeuble normal civil procedure; {6) the effect of the new remedy on
express statutory rewedies and exclusion clauses; (7) the enforcement of
the various judicial decrees that mizht be awarded on a petition for review;
{8) the ex{ent to which the new remedy would involve a judicial discretion
to refuse relief; (9) the court or courts to which the petition for review
should be bmwg'xt.2 These are all matters of great impar tance with which
a system of advinistrative law needs to be able to deazl. If the English
Law Commission is able to overcome then satisfactorily, the result would

be a new Jjurisdiction which if it were adopted would very soon fom a most
important part of judicial work in tngland and Wales. Under thase '
circunstances, there would be strong arguments in favour of the law in

Scotland equipping itself with a similar jurisdiection.

2. The English study paper discusses these and related matters at pp. 65-90,



appendix I

Fpnglish Law Commission
Remedies in Administrative law - 4 Study Paper, June 1970,

2. Prepasratory to our Heport of last year we had circulated an
Byplorastory Working Pape::'3 briefly setting out what appeared to us

t0 be the main lines of criticism of English administrative law.  Foremost
among these was the view that the judicial remedies for the control of
administrative action are in urgent need of reform, S5¢ we asked the

guestion:

"(a) How far are changes desirsble with regard to the

form and procedure of existing judicial remedies

for the control of administrative acis and

omissions?"
The virtuelly unanimous response of those who commented on our Paper was
that changes are very desirable. In this paper, we propose, first, to
set out in some deteail the existing law with regerd to the remedies for
the control of the administration, secondly, to svmmarise its defects, and
thirdly, to sugrest how the fom and procedure of judicizl control might
be improved.

3. - VWe must, however, point out at the start of this paper that we are
here only concerned with the forr and procedure of remedies for the
Judicial control of administrative action. e are not concerned with the
pProbl ens fuosed in wuestion {B) of our Working Paper:'

"How far should any changes with regard to the procedures

of existing remedies be accompanied by changes in the

scope of those remedies

(i) to cover administrative acts and omissions which

are not at present subject to judicial control, and

{(ii) to remler judicial control more effective, e.g., with
regard to the factuazl basis of an admninistrztive
decis ion?"

Many commentators on the Working Paper thought that the consideration

o: Question (A)4 really involved consideration of this Guestion as well;
we hove expressed agreement with this view.5 Nevertheless, our terms

of reference campel us, where possible, to draw a fine distinction between

reform of the form and procedure of remedies, and reform of their scope.

3, Law Commission Published Working Peper No. 11, also published as
Appendix A to Law Com, No, 20,

4, &See para. 2 above.

5, Law Com. No. 20, para. 2.



4. We have not found this an eusy task, smd when in doubt on a

parti cular fopic we have included rather than excluded it Irom the

paper. Our general approach has been to treat all those rules which
restrict the scope of any particular remedy compared with other

remedies as rules relating to the form snd procedure of judicial

remedies, Thus, to take one exunple, which will be discussed at

length 1&ter,6 it seems probable thet in some circumstances en applicant
will be refused o declaration for lack of standing %o sue when he could
have obtained certiorari, DBecause the requirement of starding, or

locus utandi as it is uswally kmown, will ber an aggrieved citizen from
obtaining one remedy, but not necessarily another ome, it svems to us that
these reguirementis are an aspect of the law relating tc¢ the form and -
procedure of remedies. The ggove of r iies, on the other hand, is &
problien which arises, for example, when administrative ascilon is not
controilable by any remedy at all; with this aspect of administrative
lav we are not concerned, So, in this paper we do not make proposals on
the question whether review by the High Court should be e_x'l:ended to cover
latent errors of law not going to the jurisdiction of the tribunsl; the
present restriction to errors on the face of the record is one applicable
To all remedies, This distinction seems to be supported by the wording
of wuestion (B){i) which ci early conterplates that any extension of the
rewedies to affect administrative action which &t present is wholly immune
from judicial review, falls outside the rubriec of Question (4). Neither
can ve be concerned in this paper with questions relating to the depth of
the inguiry which can be undertaken under gny of the existing remedies,
Lefs, whether the couwrts can be entitled to consider the substantied

(as opposed to total lack of ). evidence for a particular finding, This
was an issue which was specifically referred to in {B)(ii) of paragraph 10
of our BExploratory Working Paper, For similar reascns we doubt whether
our terms of reference cover the question whether damages should be awarded
for administrative acts or omissions which, although wrongful, do not
fall within the category ¢of wronge remediable by an award of damages
against a private person and where there is no right to zn aard of damsges
for a breach of statutory duty. This letter problem was separately dealt
with in Question (C) of our Zxploratary Working Paper. But in the last
section of this puper we mention both this problem and that of error of law
on the face of the record if only to raise the guestion whether it is
really possible $o reform the judicial remedies satisfactorily wi thout

consi dering these matters,

6. 3See paras. T0=-71l below.



sppendix IT

l. Init, v. Nat Bell Liguorg Litd, Lord Sumner gave this dewscription of the
supervisory control exercised by superior courts over inferior courts and
egencies: "That supervision goes %o two points: one is the ares of the
inferior jurisdiction and the quslifications and conditions of its exercise;
the other is the observance of the law in the course of its exercise."1
Thig description is reflccted in the English law of certiorari, which ias
availeble (1) 1o correct failwres and excesges of jurisdiction and breaches
of nztural juwstice (2) to correct errors of law within jurisdiction which
apoear on the face of the record of a particular decision.2 The Franks
Report on sdministrative Tribunals and Enquiries stated that the courts

in Scotland do not exercise this jurisdiction to guash a decision for non-
Jurisdictional error of law on the face of the recordB. In supvort of
this view, Sheriff X.¥.B, Middleton considered it to be wholly inconsistent
with the practice of the Scottish couris to quash for such errors of law:
"Where both a generzl appeal and a restricted appeal on points of law are
excluded, the courts in this country will not, it seems, interfere with the
decision of an inferior court or tribunal on its merits, even where there
has been a manifest error, whether of fact or of ;La.w".4 is examples of the
attitude of the Scotiish courts, Sheriff Hiddleton cited Hitchell v. Cable
(1848) 10 D, 1297 and Kobson v. uenzies 1913 S.C. (J.) 90. He continued:
"The distimc tion between error of law, on the one hand, and excess of
Jurisdietion, or ocppression, or feilure of duty, on the other hand, is
funcacental, even if not always cuite clear-cut, and it would be unfortum te

if the scottish courts were to follow English courts in mixing them up."

2. IHeplying to this view5, Professor Mitchell argued that although the

Court of Session did not exercise the English Jurisdiction to correct error

of law on the face of the record under that name, it was nonetheless well
within the Scottish tradition that the reviewing court could intervens to

deal with a manifest error of law. liitchell v, Lable was 2 case of contractual
arbitration, and Professor Hitchell saw good reason for distinguishing between

the general rule in Scots law governing private arbitration, in which the

1. [1922} 2 4.C, 128 at 156,

2. By v. N ati A :
1 K.B, 338; Inland Revenue v, duyrrs 1901 5.C. {H.L.) 22,
3. Cmnd. 218, 1957, pp. 25-26, '

4. 1958 Jur. Rev, 183.
5. "The Scope of Judicial Review"! 1959 Jur. Rev., 197.



finality of the arbiter's award derives from the prior consent of the
parties, »nd the case of statutory urbitrations or tribunaslas, whose
Jurisdiction is not bamed on consent of the partiaa.6 The second case
cited by Sheriff Middleton, Robson v. Mengies, arose under the Small Debt

(Scotiand) hct 1837, which allowed review only on ceriain steted grounds

(e.g. corruption, malice, oppression defect of jurisdiction): in that case

the Lord Justice-Genersl (Dunedin) had commented, "a more absolute exclusion

of appeal could not be imagj.ned“T and the significance of the decision may be
confined to situations governmed by such exéiusion cleuses, Professor I'Iitchéll
further argued that it was irﬁpossible to assert unequivocally that mamifest
errors of law were not open to review since a decision of a statutory

‘tribunal which is contrary to law msy itself and for that reason alone be _
regarded as being ulirs vires. Professor Kitchell cited & number of leading -
Scottish decisions which while phrased in terms of control of jurisdictien
were in his view cases in wh.lch "the court was forced to try the legal-
essence 0f the complaint in order to determine Jum.sd.:.ctmn“.a.

3 There are certainly some decisions and dicig which support the view
that .the Court of Session may not review errors of law within the
jurisdiction, even if these errors are apparent from the tribunal's decision .
itself; for the reason already mentiomed, the contractusl arbitration cases
need not be taken into account, |
(a) In Simpson v. Harlev {1830) 8 5. 977, where an exclusion clause
influenced the decision, it was held that an allegédly erroneous
construction of a statute was merely an error in judgment and not an excess

of power.

(b) 1In Nilne & Co, v. Aberdeen District Committee (1899) 2 F, 220, where a
finality clause in the statute limlited the scope of review, it was
held that the Sheriff's judgment could not be reviewed even if he hed

construed the statute erroneously, provided it had been pronounced in exact

conformity with his statutory jurisdiction,
(e) In Don Brothers, Buist & Co. v. Scottish Ingurauce Commisgion 1913

5.C, 607, the court refused to reduce a decision of the insuranoce
commission interpreting the statutory phrase "working dsy"™ in & namner
alleged to be contrary to the statute. Bul the suthority of the case may
be somewhati dimimished by the faet that Loxd President Dunedin relied on the
analogy of arbitral awards, with which, he said, the oourt would not interfere

1
i

6. This distinction had been drawn thirty years previmsly by the Rogal
Commigsion on the Court of Session: see p., 32, n.10 suprs.

7. 1913 5.C. (&.) at 93.
8. 1959 Jur. Rev. at p, 207.



however grossly wrong the court might think the arbiter had uveen, and also

by Lord Johmston's evident reluctance to accept that such a matter of law

had been withheld from the court., The reasoning of the Lord Ordinary
(Hunter) seems prefcrable, namely tuat if two ressomble constructions of

the act were possible, the court should accept the comstruction favoured by the

insuranc e commission,

(4) 1In Lante v. Ayr Assessor 1922 8.C. 109, Lord Ormidale remarked that
e decision merely mistaken in law was not necessarily uitra vires

end that a finality clsuse would profect such a decision,

(e} 1In s'iwen's Trustees v, Church of Scoitland Geperal Trustess 1940
8,L.%. 357, the Lord Ordinary (Kobertson) erphasised the authority of
.statutory commissioners to decide matters arising incidentally in the exercise
of their jurisdiction,citing Erskine: "In all grants of jurisdiction, whether
civil or eriminal, every power is understood to be conferred without which

the jurisdiction cannot be expl:.cated “9

(f) in Inlend Rev v. Barrs 1961 S.C. (H.L.) 22, a revenue case which,
on a note of appeal under 8,17 of the Court of Exchequer (Scotiand)
Act 1856,fell to be decided on the same principles as governed certiorari in
English law, the Lord Urdinary (Walker) held that error of law could be -
revieved by means of certiorari but not, according to the common law of '
Scotland, on a reduwction. In the Inner House, in a similar comparative
comment, Lord Sorn also referred to the difference between English »~1
Scottish 1aw.lo

4, Apainst these decis jons, there may be set a number of decisions and
dicta which lay stress on the sbility of the court to review errors of law
and in which this is not justified on expréssly jurisdictinsl grounds.

(a) Campbell v. Brown (1829) 3 W. & S. 441; the authority of the Court
of Session in regard to certain decisions of the CGourt of Eresbytemr

was stated to be, not to review a judgment on its merits, but "to take care
that the Court of Presbytery shall keep within the line of its duty and
conform to the provisions of the Act of Pariiament."

(b) Pryde v. Hexritars of Cereg (1843) 5 D, 552; unwilling to intervene in
the exercise of discretiomary powers of awarding poor law relief, -
nonetheless Lord Cockburn presumed "that the Court can always interfere to
gorrect error in law"; error in law included not only failure or excess of
jurisdiction, but also other ferms of legal error (at pp. 557, 559).

9 lnst futes, I.2.8,
10. 1959 S.C. 273 at 280, and 01,



(¢) Edinbureh & Glasgow Railway Co, v. Heelk (1849) 12 D, 153: in ruling

on vhether & declarator could be sought to settle the correct basis
for assessing a railway for the poor rate Lord Fullerton posed the rhetorical
question, "For after sll what is a reduction but the declaration of the

illegality of the principles on which the assessment rested?"

(d) Macfarlene v. lochrum School Board (1875) 3 R. 88: in accepting

Jurisdiction to reduce the decision of a school board dismissing a

schoolmaster, the Judgejaj laid empha.szés on aeviation from the statute, wh10h
¢ to follow the statute, acting contra h ta
they expressegrvarlously as}hallure <o per:rrorg a statu ry gu yszjf%%e

statut ory manner,

(e) Hathewson v. Yeaman (1900) 2 P, 873: in allowing reduction of a Sheriff's
decision, Lord Young said "Reduction has been the common law remedy for

such a case of hardship for which in any eivi lised country there must be a

remedy" and explained that reduction could not be used in place of appeal, but

was still ava:.lable to correct error and avwid injustice.

(f) Jeffrey v. Anzus 1909 5,0, 400: in upholding the Jjurisdiction of the
Court to review a decision of the Dean of Guild Court, the Lord Justice= .

Clerk (MacDbnald) remarked that the Dean of Guild court wa® in the position

of all inferior courts, "bound to keep a record to be reviewed by the Supreme

Court, unless the keeping of a record was made unnecessary and review

excluded by express enactment" (p. 404),

(¢) HMoss's Empires Ltd, v. Glasgow ;Lssggggr‘lélﬁ. S,0. (H.L.)21: Lord Haldane

said, (p.4) "Whenever an inferior tribumal has done something contrary
to law vhich may lead to liability or deprivation of rights, then unless
Parliament has stepped' in and prevented the Court of Session declaring that
to be a nullity ... which is a nullity ... the Court of Session has 'the power
to make a declaration to that effect."

(b) Ross & Coulter v. Inland Revenue 1948 S,C, (H.L.) 1: on & tax
,appeai concerned with the extent of an appeal by stated case, Lord

Simonds said that the tax commissioner's discretion was not judicially

exercised if its statutory basis had been misoonceived. (p. 35)

(i) Sipclair-Lockhert's Trustees v. egtrg], Land Board 1951 5.C. sz%emne whe
Lord President Cooper affitmed. the dictum in Boss & Coulter; a court could

{1) the exercise of jurisdicticn did not confarm® its statutory basis or

(2) if it had not been exercised judicislly., He remarked, "These grounds

of challenge may overlap, for a judicial discretion is nmot judicimlly exercised

if those exercising it have misconceived its nature and limita" (p. 269)

Sa These authori ties are not decisive one way or the other, but they
afford evidence of a desire by the superior court to correst evident errors

of law made by inferior tribunels, particularly errars in the interpretation .

of the Acts which govern the work of a tribunal, Applying this approach to

Rl



Lord Swmer's dictum quoted at the beginning of this note, the circle may be
closed by the suggestion that it is a condition of the exercise of inferior
jurisdiction tkat the law should be observed in the course of its exercise.
If thet is accepted, Lord Sumner's two categories of superviséry confrol

((1) jurisdiction (2) observance of law) merge into one, On this basis,
Lomg summer's a;pproach is wholly consistent with the well=known dictum of
 Lord Shaw of Dunfermlire in HMoss's impi res Ltd, v. Glaseow Assessor which

was guoted in section 5.1 above, at page 9.

6. It is relevant to not.i.c'e the recent decision of the House of Lords in-
Anisuinic Ltd, v. Foreign Compensation Commission [1969] 2 4.C, 147 which
affects the English law on this point, The House heid (1) that the
Commission had made an erro'r. of law in holding that under the relevant
statutory scheme the appellants were not eligible for compensation, and

(2) thet this error went to Jurisdiction and was therefore not protected
from judicial review by an exclusion clause. Lord Reid said, at p. 171:

"But there are many cases where, although thé.tribunalm Jurisdiction

to altei' on the inquiry it has done or failed to do something in the

course of the :anulry Which is of such a nature that il decision is a
nﬁ].’l.ity. It may have given its decision in bad faith., It may have

made & decision which it had no power to make., It may have failed in 'hhe‘ ‘
course of the inmguiry to comply with the requirements of natural justice, |
It may in perfect good faith have misconstrued the provisions giving it
power to act so that it failed to deal with the question remitted to it and
decided some question which wa's not remd tted to it. It may have refused

to take into account somsthing which it was required to take into account.
Or it may have based its decision on some matter which, under the provisions
setting it up, it had no right to take into account. I do not intend thise -
1igt to be exhaustive,"

As B.C, Gould has comﬁen‘l:ed, the effect of this approach is to reduce the
‘difference between jurisdictional error and error of law within the
Jurisdiction almost to vanishing point.ll On such reasoning, the error of ‘
law made in the English case which marked the revival of certiorari as & meshs
of correcting erras of law within the ;jx:tr:i,s:3.-i.c‘l:ion]'2 did itself go to A
jurisdiction, Within Lord Reid's catalogue, the tribunal there "refused tb

take intc account sometning which it was required to take into account."

11, [1970] Public Law 358, 360.

12, R, v.}
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Te If the Anjissinic decision is to be followed in Scots law, what of the
qualification made by Lord Shaw of Lunfermline in the Mogs's Umpires case,
that it is not within the power or function of the Court of Session to do
work which the legislature has set to be performed by the inferior tribunals
themselves? One possible answer is that where a tribunal has made a choice
between two possible interpretations of a sta.futory provision of a character
which it is peculiarly for the tribunal itself to administer, the superior .
court should accept this as a correct exe;';iae of the tribunal's jurisdiction

and not describe it as an "error of law", Provided & specialised tri bunal
is known to perform its duties generally in a satisfactcfy mamer, the
reviewing court will be likely to discourage applicants for review, except

vhere an evident errcor in applying the genersl law has occurred.l4

8, Conclusions

(1) Theré seens to be no direct Scottish authority on the availability
of reduction as & means of reviewing patent erras of law like those which
occurred in the Northumberland or Apisminic cases, or like those in decisions
of the Nztional Insurdnce Commissioners which have given rise to review by

certiorari.

(2) A tribunal which commits serious errors of law, especially errors
conizrary to the plain interpretation of relevant statutes s may thereby be
regaraed as exceeding its statutory Jjurisdiction and in principle reduction
would be available, ' |

(3) Where a tribunal adopts ocne out of two reasonable inferpretations of
a statute on a metter within its special expertise, a superior court will be
unlikely to hold this to be an error of law.

1§4) Settlement of the extent of judicial review far exror of law in
Scots/ should depend on matters of general principle and not on matters of =
procedural kind associated with the remedy -of reduction.

(5) In the case of tribunals such as the National lnsurance Commissiorers,
further consideration needs to be given to the provision of an express appeal
on & point of law, possibly with leave of a Comissicner or the cowrt itself,
To provide such an appeal would not itself be ircompatible with the maintenance
of (3) above. It seems unlikely that the tendency to excessive litigation |
which occurred under warkmen$ compensation legi slation would be repeated if
this further appeal were provided. -

13, See e.g. Don Hrothers, Buist & Co, v. Sgottish Insurarnce Commission,
supra.

14, Cf, _gb v. Industriel Ipjuries Commissioner. ex parte f.i.U, [1966]
2 J\;’.-Bo 21. :
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(6} In view of the Anisminic aecision, the scope of jurisdictional
exror oi law has been widened ot the expense of narrowing the scope of
non=jurizdictional error of law; even if it be accepted that in Scots law
there is no equivalent to cerfiorari as a means of reviewing psient errors
of law within jurisdiecticon, the lack of such remedy is less significant

than was supposed before the Laisminic case, Unless the principles

applicable to contractual arbitration are followed, there seens no reason case
wny in Scotland the decision of the Compensation Tribunal inthe Northumberland /
should not have been reduced for failure to exercise Jurisdaiction, for

excess of jurd sdiction or for action contrary to the statute.



