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Summary

When a dispute arises in one part of the United Kingdom out of a tort or
delict which was committed in another part of the United Kingdom or in a
foreign country, the country whose law will be used to decide the dispute
is selected by rules of private international law. In this consultation
paper a Joint Working Party of the Law Commission and the Scottish Law
Commission examines the rules of private international law which apply
at present and provisionally recommends that they be abolished and
replaced by new rules. Two alternative replacements are provisionally
proposed and examined in the context of a number of specific issues. The
purpose of this paper is to seek the views of the public on the proposals
which it contains, all of which are provisional only.

Mermbers of the Law Commissions’ Joint
Working Party on Private International Law

This consultation paper, apart from Part I, was prepared by a Joint
Working Party of the two Law Commissions, composed as follows -

Professor A.L. Diamond, Chairman Director, Institute of Advanced
Legal Studies

Mr. A.E. Anton, C.B.E., F.B.A. Consultant, Scottish Law
Commission

Mr. R.D.D. Bertram, W.S. Scottish Law Commission

Mr. L.A. Collins Partner, Messrs. Herbert Smith
& Co., London

Mr. B.J. Davenport, Q.C. Law Commission

The Hon. Lord Maxwell Scottish Law Commission

Mr. C.G.J. Morse ' King's College London

Dr. P.M. North _ Law Commission

Mr. R.J. Dormer, Secretary Law Commission

{xiii)



A note on terminology and citations

For the sake of convenience, a tort or delict which forms the basis of an
action in the United Kingdom in which our choice of law rules in tort and
delict are invoked is referred to in this paper as a "foreign tort" or
"foreiﬁn delict®.. The word "wrongdoer” is used to mean the tortieasor or
delinquent: he will usually be the defendant or defender in an action in
the United Kingdom. The word "claimant® is used to mean the p'lain-tifi
or pursuer; he will usually also be the victim of the tort or déiic_t. '

The following works are cited hereafter by the name of the author alone:

Anton . Private International Law (1967)

Cheshire and North  Private International Law (10th ed.,, 1979)

Dicey and Morris The Conflict of Laws (10th ed., 1980}

Kahn-Freund  "Delictual Liability and the Conflict of Laws"
[1963] F Receuil des Cours 1, -

Morse Torts in Private International Law (1978).

The following contractions are also used:

“E.E.C. Draft Convention" refers to the E.E.C. Preliminary Draft
Convention on the Law Applicable to Contractual and - Non-
Contractual Obligations (1972). The relevant provisions are

reproduced below in the Appendix to this paper.

"Hague Traffic Accidents Convention" refers to the Hague Convention on
the Law Applicable to Traffic Accidents (1971).

"Hague Products Liability Convention" refers to the Hague Convention on
the Law Applicable to Products Liability (1973),

"Restatement. Second” refers to the American Law Institute's

Restatement of the Law Second. References to the Restatement

Second should, if the context permits, be taken to refer _only to that
part of the Restatement of the Law Second which deals with the
conflict of laws (published in 1971).

(xiv)



THE LAW COMMISSION
Working Paper No. 87

AND

THE SCOTTISH LAW COMMISSION
Consultative Memorandum No. 62

PRIVATE INTERNATIONAL LAW!

CHOICE OF LAW IN TORT AND DELICT

PART I
INTRODUCTION

A. THE PROBLEM DESCRIBED

1.1 The area of our law known as the conilict of laws, or private
international law, provides rules for dealing with cases which contain a
foreign element - that is, where some aspect of the case has connections
with a country other than that of the "forum" (the home country of the
court hearing the case). In any particular case our rules of private
international law may require that the rights and liabilities of the parties
be decided, not by the law of the forum (which for the sake of
convenience is referred to hereafter as the "lex fori") but by another
country's law. For these purposes, England and Wales, Scotland, and
Northern Ireland are treated as separate countries in the same way as
wholly foreign countries are,

.2 This consultation paper is concerned with the particular part
of our private international law which deals with tort or delict cases
containing a foreign element. Before considering the rights and
liabilities of the parties to a dispute in the United Kingdom arising out of
4 tort or delict which was committed in another part of the United

1 Third Programme of the Law Commission, Item XXI; Third
Programme of the Scottish Law Commission, Itern 15,



Kingdom or in a foreign country, the court must first go through a
selection process known as "choice of law", in order to decide by what law
those rights and liabilities are to be determined. In the field of tort and
delict, that selection process raises "one of the most vexed questions in
the contlict of laws™.2 - This consultation paper is concerned with the
choice of law rules by which the courts in England and Wales, in Scotland
and in Northern Ireland decide which system of law shall apply in a tort or
delict case. A summary of the provisioria! propolsals' made in this paper is

set out in Part VII below.

1.3 Examples of torts and delicts in which our choice of law rules
come into play are: (a) a road accident in England which is the subject
of an action In Scotland;3 (b). a defamatory statement published in
Germany which forms the basis of an action in Englamd;qL (c) an injury at
work in Libya for which the claimant. seeks compensation in E'nglan'd's and
(d) an injury sustained on a Scottish ship. in forelgn territorial waters and
wh1ch is later the subject of an action in Scotiand. ¢ our present law in
cases such as these is thought by many to be outdated and unsansfactory.
Since the decision of the House of Lords in Boys v. Chaplm7 the present
law is also uncertain, and one scholar. haé remarked that "[tThe uncertainty

in the law disclosed by the history of [Boys v. Chaplin] is unlikely to

escape the attention. oi the Law Commission ... .8

2 Boys v. Chaplin [1968] 2 Q.B. 1, 20 (C.A.), per Lord Denning M.R.
3 McElroy v. McAllister 1949 5.C.. L10..

4 Church of Scientolo of California v. Commissioner of
Metropolitan Police (1976)-120 3.J. 690 (C.A.).

5 Coupland’ v. Arabian Gulf Qil Co.[1983] I' W.L.R. 1136.

¢  MacKinnon v. Iberia Shipping Co., Ltd. 1955 5.C. 20.

7 [1971) A.C. 356. We refer to this decision throughout as Boys v.
Chaplin and not as Chaplin v. Boys even though it was decided
before the House of Lords Practice Direction on the titles of cases
[1974] 1 W.L.R. 305.

8 -Graveson, "Towards a. Modern Apphcable Law in Tort" (1969) &5
L.Q.R. 505, 513,



1.2 ~ The private international law of tort and delict is a highly
specialised field which is very important in certain spheres of activity but
_whose immediate impact on the general public has hitherto been slight.
Nevertheless, its importance is increasing, as has been explained by
Dr. J.H.C. Morris,* writing in the English context:

"Just as the law of contract responded to the pressures of
international trade in the nineteenth century, so in the twentieth
century the law of torts has responded to the pressures of the
technological revolution as applied to the manufacture and
distribution of products and to the means of transport and
communications.  Most of these pressures operate regardless of
national or other frontiers. Dangerous drugs can cause babies to be
born without arms or legs thousands of miles from the laboratory
where the drugs were made. Unfair competition is no longer
confined to a single country. Every year English motor-cars visit
the continent of Europe in their thousands; accidents occur; people
are injured or killed. English television aerials receive programmes
from continental Europe, and even {with the aid of satellites in
space) from America and Australia; private reputations sometimes
suifer. For all these reasons, the conflict of laws can no longer rest
content with solutions designed for nineteenth-century conditions."?

When the relevant provisions of the Civil Jurisdiction and Judgments Act
1982 come into force it is also possible that cases involving our choice of
law rule in tort and delict will come before our courts more often than
they have in the past (although it should be noted that none of the
proposals made in this consultation paper would themselves affect in any
way the jurisdiction of courts in the United Kingdom), Further, of the
three main fields in our private international law of obligations (namely
contract, trusts, and tort or delict), one {contract) has recently received
attention, and the Hague Conference on Private International Law will be
considering the law applicable to trusts and their recognition at its session
this autumn. This leaves only tort and delict, which is the subject of this
consultation paper.

* Since this paper was prepared we have learnt with great sadness of
the death of Dr. John Morris. His unique contribution to the law on
this subject appears throughout this document.

9 Morris, The Conflict of Laws {3rd ed., 1982), p. 301.

3



1.5 The intricacy of the issues which arise in: this area of the law
is not in doubt, but it means that an examination of the options for reform
could either be short but shallow, with little exploration of their
implications, or long but deeper, with some explanation of how the options
proposed would work in practice. The latter course is followed in this
consultation paper, on the ground that this is not an area where it is
possible to form a view ébout'whether a proposal. is acceptable without
first understanding what its ramifications would be. However, this does
mean that the consultation pa_.pér is long and detailed: more so than some
readers may find necessary for their purposes. Some guidance for such

readers is offered in paragraph 1.10 below.

B. THE ORIGIN OF THIS PROJECT

1.6 The Law Commission énd, the Scottish Law Commission
became involved in this field as a result of proposals for am E.E.C.
Convention on the law. applicable ‘to. contractual and non-contractual
o.bli.ga.tions.10 In March 1978 the Brussels Group of Experts considering
the draft Convention decided to confine the proposed Convention to
contractual obligations only,.u but it was agreed that negotiations should
be resumed on non-contractual obligations later, with a view to preparing
a separate convention on that subjéct. In 1979 the two Law Commissions
set up a Joint Working"Par.ty to provide advice to the United Kingdom
delegation which would be- concerned with the intended negotiations, and
also to consider the reform of the choice of law rules in tort and delict in
Great Bi‘it_ain. It later became clear that the formulation within the
E.E.C. of a convention on non-contractual obligations would not, for-the
moment at least, proceed; and the Joint Working Party - therefore

10  The history of the Law Commissions' involvement may be traced
through the Annual Reports of the Law Commission (from the
Eighth (1972-1973) to the Eighteenth (1982-1983)) and of the
Scottish Law Commission (from the Eighth (1972-73) to thé
Seventeenth {1981-82)).. ' S :

Il = The E.E.C. Convention on the Law applicable to Contractual
Obligations {Cmnd. 8489) was concluded on 19 June 1930 and was
signed by the United Kingdom on 7 December 1981. It has not yet
been ratified by the United Kingdom: . :

4



confined its attentions to reform of this area of the law in Great Britain.
Later the project was extended to cover Northern Ireland.

C. PREPARATION OF THIS PAPER

1.7 Although the two Law Commissions have considered in general
terms the two p.referred options for reform presented in this paper, and
have agreed that both should be put forward for the purposes of
consultation, the Law Commissions have not as such taken an active role
in the preparation of this consultation paper. The remaining Parts,
including the provisional conclusions and proposals, are the work of the
Joint Working Party, whose present members are listed above at page
(xiii). However, it is envisaged that when the consultation period is over
the two Law Commissions will take responsibility in the usual way for the

preparation of a Report on this subject.

L. The two Law Commissions are grateful to the outside
members of the Joint Working Party for the time and effort which they
have devoted to the preparation of this paper. Gratitude is due in
particular to the Chairhan, Professor A, L. Diamond, who is Director of
the Institute of Advanced Legal Studies in London; and to Mr. C. G. J.
Morse, of King's College London, whose contribution included the
preparation of two substantial papers for the Joint Working Party, The
comparative material in the Appendix to this consultation paper comes
from one of those papers. Thanks are also due to the Office of Law
Reform in Northern Ireland, which has been responsible for references to
Northern Ireland law; and to Dr. James Fawcett, of the University of
Bristol, who wrote a paper for us in the early stages of the project.

D. STRUCTURE OF THIS PAPER

1.9 The remainder of this paper is arranged as follows:

Part II: a statement in general terms of the present law of
England and Wales and of Ireland, followed by a
statement in general terms of the present law of
Scotland, and then by an examination of the operation of



the present law in the: context of a number of particular

issues;

Part lI:  a statement of the defects in the present law and the

reasons for reforming it;

‘PartIV: an examination of the options for reform, provisionally

elimihating all but two of them;

Part V: an examination- of how the two remaining options for
‘ reform would work for particular types of tort and

delict;

Part VI:  consideration of the operation of the two remaining
options. for reform in the context of the particular issues
which were discussed in Part II;

Part VII: a summary of provisional conclusions;

Appendix: legislative provisions on choice of law in tort and delict
from selected foreign countries; and the relevant
articles of the E.E.C. Draft Convention.

1.10 Those readers who require only a broad outline of the present
law and. of our proposals for reform may find it sufficient to confine their
attentidn to the early sections in Part II (paragraphs 2.1 72.!46), where the
present law is discussed;. Part IIl, where we consider the case for reform;
and the later sections in- Part Iv (pafagr_aphs 4.55 - 4.146), where we
consider the two alternative options which we provisionally propose for
replacing our existing law. = Those two options ére_ summarised at
paragraph 4.144. The main issues raised in this paper are whether either
of those two options is an acceptable replacement for our present law; if
both, then which is preferable; and if neither, then what other rule should
be adopted. However, we seek comments not just on these questions but
on all of the provisional conclusions and proposals which are contained in
Parts IV to VI of this consultation paper. It should be borne in mind
‘throughout that our proposals are intended ultimately to be cast in

statutory form.



PART I
THE PRESENT LAW

General Introduction

2.1 The present law on this subject is unclear in certain respects
and it involves many intricate questions of detail. This means that our
examination of it must be somewhat extended. However, its basic
structure can be fairly easily discerned, For this reason we have divided
our discussion of the present law into a number of sections. First we
consider the general principles of the law of England and Wales and of
Northern Ireland, and then the general principles of the law of Scotland.
We do not explore every aspect of these general principles, which are
considered in the standard textbooks on the subject, but we hope that
these sections will be sufficient to give the reader a broad understanding
of the present law. In the succeeding sections, which some readers may
find more detailed than they require, we consider in greater depth the
implications of the present law as it applies to certain particular issues,
and we also consider how it applies to torts or delicts committed in a
single jurisdiction within the United Kingdom, and to torts and delicts

involving ships or aircraft.

The law of England and Wales and of Northern Ireland

A. INTRODUCTION

2,2 The present English law is based upon two leading cases, which
may be used as focal points, A general rule, which remains the
foundation of the present law, was formulated by Willes J. in Phillips v.
§YE-12 13
exception to the general rule,

In Boys v. Chaplin®~” the House of Lords considered a possible

2.3 We are not aware of any Northern Ireland authority on the

12 (1870) L.R. 6 Q.B. I.

13 [1971] A.C. 356. We do not hereafter cite the reference to Phillips
v. Eyre or to Boys v. Chaplin except upon the first mention of each
decision in each Part of this paper.
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choice of law in tort and delict. In the absence of such authority, a
court in Northern Ireland would probably adopt rules of law corresponding
to those which apply in England and Wales. The general rule in England
and Wales has been adopted (albeit with. modifications) in other common
law jurisdictions, and the decisions of Australian and Canadian courts in
particular are relevant to an .anal'y‘sis of the present law of England and

Wales.

. THE GENERAL RULE: Phillips v. Eyre

IU’J

1. The emergence of the general rule

2.4 Phillips v. Eyre arose out of a rebellion in Jamaica; which was:
suppressed: by Eyre {(who was Governor of Jamaica)} and by others. acting
under his authority. Phillips brought an action:in England against Eyre,

alleging. assault and faise imprisonment during the rebellion. Eyre:
pleaded inter alia that he was protected from Liability by an Act of
Indemnity which had been passed by the Jamaican legislature after the
rebellion. Eyre's plea was upheld by the court, and the plaintiff's action.
therefore failed. Willes ., delivering the judgment of the court,
expressed the general rule in the following terms:: :

"As a general rule, in order to found a suit in England for a wrong

alleged to have been committed abroad, two conditions must be

fulfilled. First, the wrong must be of such a character that it

would have been actionable if committed in England;-.... Secondly,
the act must not have been justifiable by the law of the place where

it was done.'L#
This rule is referred to as "the rule in Phillips v Exrei", and we refer to its’
two propositions respectively as "the first limb" and "the second limb" of
the rule. We consider the present meaning of these two-limbs below: the
second limb, in particular, received a new interpretation. in Boys ¥

Chaplin.

2.5 Although the rule in'Phillips v. Eyre has given rise to many

problems of interpretation, one- particularly pervasive doubt has been-

14 (1870} L.R. é Q;B.: 1, 28-29. This formulation was approved by the
House of Lords in Carr v. Fracis Times & Co. [1902] A.C. 176.:
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whether the rule is a "choice of law" rule at all, in the sense in which that
phrase is commonly understood; and it is true that although each limb of
the rule is a choice of law rule in the sense that it directs attention to a
particular system of law to the exclusion of all others, neither of the
systems of law so selected is expressly stated to be the one according to
which the court will decide the case.

2.6 This has led to the suggestion that the rule in Phillips v. Eyre
is only a rule of "jurisdiction". The word "jurisdiction" must in this
context be understood to mean jurisdiction over the subject-matter of the
dispute, not jurisdiction over the parties: it has not been suggested that
the rule in Phillips v. Eyre has any connection with matters such as the

issue and service of a writ. What has been suggested is that the rule
merely lays down two preliminary or "threshold" requirements. If these
were satisfied, the court would then proceed to determine the substantive
rights and liabilities of the parties according to a system of law selected
independently of the rule in Phillips v. Eyre. An alternative suggestion is
that only one of the limbs of the rule is a jurisdictional requirement of
this kind, while the other is a choice of law rule; and some of the language

of Willes J. in Phillips v. Eyre may indeed appear to support the idea that

the second limb of the rule is a choice of law rule, whereby the rights and
liabilities of the parties will be determined according to the law of the
place where the tort occurred (hereafter referred to, for the sake of
convenience, as the "lex loci delicti"), while the first limb of the rule is a
rule of "jurisdiction", which would serve to exclude actions contrary to
English public policy.

2.7 These arguments have attracted some support, particularly in

15

Canada™ and }’\ustralia,16 but although there are echoes of them in

15> Hancock, (1940) 3 U. Tor. L.J. %00; Yntema, (1949} 27 Can. Bar
Rev. 116; Spence, ibid., 661; Castel, (1958) 18 Rev. Barr. Quebec
465; Gagnon v. Lecavalier (1967) 63 D.L.R. (2d) 123 Northern
Alberta Railways Co. v. K & W Trucking Co. Inc. [1975] 2 W.W.R.
763, Cf. Castel, Capadian Conilict of Laws, Vol. 2 (1977), pp. 613-
614,

16  Nygh, (1970} 4% A.L.J. 160 and Conflict of Laws in Australia (3rd
ed., 1976), p. 258; Anderson v. Eric Anderson Radio & T.V. Pty.
Ltd. (1965) 114 C.L.R. 2T, especially per Windeyer T; Hartley v.
Venn (1967) 10 F.L.R. 151. Cf. Harding, (1965) 7 West. Aust. L.
Rev. 196, n.3; McClean, (1969) 43 A.L.J. 183.
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England17 they are not generally supported hnzare;18

‘and they appear to be
inconsistent with the historical background of the rule in Phillips v. Eyre,
neither limb of which was new at the time of Willes J.'s formulation.lg' In
E.nglahd and Wales, therefore, the rule in Phillips v. Eyre is. regarded as a

true choice of law rule, whose meaning we now proceed to consider.

2. The general rule in more detail

(@) The first [imb of the general rule

WTlhe wrong must be of such a character that it would have
been actionable if committed in England”.20 ‘

2.8 The first limb of the general rule is derived from The
L-i_a_._ll_’ey_,zl and although it does not appear to have formed part of the ratio
decidendi of any English case since The Halley, it has survived unscathed
and was. appro#ed obiter in Boys v. Chapli’n.22 The Halley concerned a
collision in foreign waters between two ships, and " raised for the first

time the question-

".., whether an English Court of Justice is bound to apply and enforce
[foreign} law in a case, when, according to its-own principles, no

17 See Boys v. Chaplin [1963] 2 Q.B. I, 2LF, 25B-C per Lord Denning
M.R., 38B-G per Diplock L.J.; Boys v. Chaplin 19711 A.C. 356,
375E per Lord Hodson, 381 per Lord Guest, 383 per Lord Donovan.

18 Cheshire and North, ‘p. 273; Dicey and Morris, p. 938; Graveson,
Conflict of Laws (7th ed., 1974), p. 569, n.1l; Morse, pp. #6-50;.
Boys v. Chaplin [19711 A.C. 356, 384-387 per Lord Wilberforce;
Coupland v. Arabian Gulf Qil Co. [1983] 1 W.L.R. 1136, See also
the transcript of Church of Scientology of California v.
Commissioner of Metropolitan Police (briefly reported at (1976) 120
5.7. 690 (C.A)). o o '

1% See Morse, pp. 8-11, 25-30.
20 Phillips v. Eyre (1870) L.R. 6 Q.B. 1, 28-29.
21 (1368) L.R. 2P.C. 193,

22 [19711 A.C. 356, 374 per Lord Hodson, 381 per Lord Guest, 383 per’
- Lord Donovan, 389 per Lord Wilberforce, 406 per Lord Pearson.
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wrong has been committed by the Defendants, and no right of action
against them exists."23

Selwyn L.J. answered this question in the negative:

"It is true that in many cases the Courts of England inquire into and -
act upon the law of Foreign countries, ... as in the case of a collision
on an ordinary road in a Foreign country, where the rule of the road
in force at the place of collision may be a necessary ingredient in
the determination of the question by whose fault or negligence the
alleged tort was committed. But in these and similar cases the
English Court admits the proof of the Foreign law ... as one of the
facts upon which existence of the tort, or the right to damages, may
depend, and it then applies and enforces its own law so far as it is
applicable to the case thus established; but it is ... alike contrary to
principle and to authority to hold, that an English Court of Justice
will enforce a Foreign Municipal law, and will give a remedy in the
shape of damages in respect of an act which, according to its own
principles, imposes no liability on the person from whom the
damages are claimed."2%

2.9 In the cases before The Halley, where this issue did not
directly arise, it nevertheless appears to have been a tacit assumption
that an action in England on a foreign tort would be determined according
to English domestic law.%? This is consistent wifh the fact that in such
cases, by a legal fiction, the venue was laid in England: a device which
was evolved by the common law courts to permit jurisdiction in certain
actions over torts committed abroad. This device was necessary because,
owing to the strict rules as to venue; the common law courts could

originally not entertain an action on a foreign tort at all.2é

23 (1868) L.R. 2 P.C. 193, 202.
24 Ibid., 203-204.

25" See, for example, Blad's Case (1673) 3 Swans. 603, 36 E.R. 991; Blad
v. Bamfield (1674) 3 Swans. 604, 36 E.R. 992; Dutton v. Howeil
(1693) Show. P.C. 24, 1 E.R. 17; Mostyn v. Fabrigas (1774) 1 Cowp.
161, 98 E.R. 102I; Dobree v. Napier (1836) 2 Bing, (N.C.) 781, 132
E.R. 301; R. v. Lesley (1860) Bell 220, 169 E.R. 1236; Scott v. Lord

Seymour (1862} 1 H. & C. 219, 158 E.R. 865. See also Boys v.
Chaplin [1971] A.C, 356, 395-396 per Lord Pearson. ,

26 See Hancock, Torts in the Conflict of Laws (1942), pp. 1-5;
Holdsworth, A History of English Law, Vol. 1 (7th ed., 1956}, pp.
334, 554; Vol. V (3rd ed., 1945), pp. 117-119, 140-142; Morse, PP
3-9.
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2.10 " InEngland, this tacit assumption is now the generally accepted
view of the first limb of the rule in Phillips v. Eyre: it is a choice of law
rule the effect of which is to select English law in every case to govern an
action in England on:a foreign tort. - This view was clearly expressed in
Boys v. Chaplin by Lord Wilberforce?’ - and Lord E_’earso:')n,z8 and has

29 ' _— e 30

received both subsequent cenfirmation™ and academic support.™ In

Australia®! and in C_Zainada3 2 the lex fori is also applied as the substantive
law to determine the rights and liabilities. of the. parties (subject to
Mustification" provided by the lex loci delicti). However, owing to the
existence of support in those countries: for the "jurisdic.tion“‘ theory
{mentioned above at paragraphs 2.5 - 2.7), it is not always entirely clear
whether the choice of the lex fori is seen as ar151ng out-of or as separate

from the rule in PhllhE v. E xre.g' 3

2.11 Any action in England on a foreign tort will, therefore, be
decided according to English internal law, and nothing turns on the
meaning of the word "actionable" used by Willes J. in his. formulation of

27 [1971) A.C. 356, 384-387.
28 Ibid., 395-393.

29 Coupland v. Arabian Gulf Oil Co. [1983] 1 W.L.R. 1136, 1147, per
Hodgson J1.; 115% per Robert Goif L.J. See-also the transcript of
Church of Scientology of California v. Commissioner of
Metropohtan Police (briefly reported at (1976) 120°5.7. 690 (C.A.)).

30 Chesere and North, pp. 275-276; Dicey and ‘Morris,- P- 938 Morse,
pp. 66-63.

31  Koop v. Bebb (1951} 84 C.L.R. 629; Anderson v. Eric Anderson
. Radio & T.V. Pty. Ltd, (1965) 114 C.L.R. 20. (These were.  both.
decisions of the High Court of Australia.) ' c '

32 ' O'Connor v. Wray [1930] 2 D.L.R. 899; McLean v. Pettigrew [1945]
" ZD.L.R. 65 {These were both decisions of the Supreme Court of
Canada.) :

33  In New Zealand, there is some support for the E'hg!ish view as stated
in the text: Richards v. McLean[1973] 1 N.Z.L.R. 52}, 525.
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the first limb of the general ruie. 3 Subject to what is said in the next
paragraph, the effect of the first limb of the rule in Phillips v. Eyre is

simply that the whole of the domestic law of England and Wales (including
the whole body of its statute law) is made available to the English court.
This does not, however, imply that the lex fori has any intrinsic extra-

territorial effect:

"When the lex fori is applied in accordance with [the rules of private
international law] to a case possessing a foreign element, this is not
because the lex fori is held to possess some inherent power of extra-
territorial operation, but because it is part of the lex fori in the
wider sense, including the rules of private international faw applied
by it, that the lex fori in the narrower sense, i.e. in its purely
internal aspect, governs the particular situation notwithstanding the
existence of the foreign element."35

2.12 It may, nevertheless, remain necessary to decide whether a

statute or rule of law made available by the rule in Phillips v. Eyre is in

fact applicable in the circumstances of the case. For example, it may be
that as a matter of construction a statute cannot be applied in the
particular circumstances before the court: the principles of private
international law cannot result in the application to events occurring
abroad of a statute whose effect is as a matter of construction confined

to events occurring here,3 6

and the rule in Phillips v. Eyre does not mean
that the tort is deemed to have occurred in the country of the forum.
Thus, for example, a plaintiff in England may well not be able to base his
claim upon breach of an English statutory duty, even if it corresponds
exactly with a statutory duty imposed by the lex loci delicti. Conversely,

there are certain types of English statute or rule which wili apply in an

34 On the “jurisdiction" theory of the rule in Phillips v. Eyre, the
meaning of the word "actionable® may acquire a theoretical
importance: see Anderson v. Eric Anderson Radio & T.V. Pty. Ltd.
(1965) 114 C.L.R. Z0.

35 Kemp v. Piper [1971]1 S.A.S.R. 25, 29, per Bray C.J.

36  See Hodgson, (1981) 55 A.L.J. 349, commenting on Walker v. W.A.
' Pickles Pty, Ltd, [1980] 2 N.S.W.L.R. 281; Dicey and Morris, p. 936,
n. 67. :
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action on a foreign tort independently of the ruie in Phillips v. Eyre. An
English rule which is expressed to be or which the courts decide is. of
mandatory application. will be applied in all actions in an English court
notwithstanding any foreign element; and an English statute which
contains its own: choice of law rules might apply to a foreign tort as a
matter of construction rather than through the medium of the rule in
Phiilips v. Eyre.37 In addition, any matter which is classified for the
purposes of private international law . as procedural 'rat_her than

substantive will always be determined by English law as the lex. :E_o:_*_i_;3 8

2.13 It follows in particular from the first limb of the general rule

that:

{a) no action will lie in England in respect of a class of tort

unknown to. English law;

(b} the plaintiff cannot recover in England in respect of a head of

damage unknown to English law; and

{c) - the defendant may make use of a defence which is available
under English law even. if it is not available under the lex loci
delici:i,.‘._3 7 provided it is not confined to events which occurred

in England. -

Further, however, it is not sufficient for a foreign tort to be merely of a
type known to English law, such as ™negligence" or "trespass": it is
necessary- that the actual wrong be actionable under the internal law of
England. This is illustrated:in the fieid of proprietary rights by Potter v.

37 See Howgate v..Bagnall [1951] 1 K.B. 265 and, generally, Dicey and
Morris, pp. 14-23. : '

38 See generally, Dicey and Morris, ch. 35. -

39 In Anderson v. Eric Anderson Radio & T.V. Pty. Ltd, (1965) L14
© C.L.R. 20 the plaintiff's contributory negligence was a. complete
defence under the lex fori but a ground for apportionment under the

lex loci delicti: the plaintiff's claim failed.
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The Broken Hill Proprietary Co. I..td.,l‘LO where it was held that an action

brought in Victoria in respect of the alleged infringement in New South
Wales of a New South Wales patent would not succeed, notwithstanding
that the tort was of a type which was known to the law of Victoria: the
patent law of Victoria did not apply to the infringement of the New South

Wales patent since patents were local in their application.“

(b}  The second limb of the general rule

"The act must give rise to civil liability by the law of the
place where It was done."

2.14 The early cases also appear to contain the origin of the second
iimb of the rule in Phillips v. Eyre. As originally formulated by Willes J .
the requirement was that "the act must not have been justifiable by the
law of the place where it was done".¥2 1t may be relevant that the early
cases were mainly actions in trespass, and that in an action in trespass the
defendant could plead that his alleged acts were justified in the

-:ircunt’nstances.q‘3

If the occurrence had taken place abroad, it was
permissible to show that the defendant's acts were "justified" according to
the law of the place where the alleged tort had been committed, "[ilor
whatever is a justification in the place where the thing is done, ought to

be a justification where the cause is tried".M Further, the expression

40 [1905] V.L.R. 612 -(aff.irmed on other grounds, (1906) 3 C.L.R. 479).

41  See also Norbert Steinhardt & Son Ltd. v. Meth (1960) 105 C.L.R.
%#40: "No action could be maintained in England for an infringement
of an Australian patent, or in Australia for an infringement of an
English patent" (per Fullagar J. at p. 443}, On proprietary and
other rights, see Dicey and Morris, pp. 951-954,

42 Phillips v. Eyre (1870) L.R. é Q.B. 1, 29,

43  See Milsom, Historical Foundations of the Common Law {2nd ed.,
1981), pp. 295-296, The same language is today used to describe a
plea in confession and avoidance: "All matter justifying or excusing
the act complained of must be specially and separately pleaded”
(The Supreme Court Practice 1985, -Vol. 1, notes 18/8/ 1, emphasis
added); see also Odgers' Principles of Pleading and Practice (22nd
ed., 1981), pp. 140-142, and Sutton, Personal Actions at Common
Law (1929), p. 184,

4%  Mostyn v. Fabrigas (1774) 1 Cowp. 161, 175; 98 E.R, 1021, 1029, per
Lord Mansfield.
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"justification" might be regarded as. peculiarly apt in those older cases
where the defendant's act was sanctioned by governmental or sovereign

authority,.as in Phillips v. Eyre itselt.*?

2.15 The meaning of. this limb of the general rule as.formulated by
Willes J. in Phillips v. Eyre depends upon the interpretation of: the: phrase
"not justifiable". In The !-la.il(exl“6 it was assumed that the injury
complained of must be actionable by the lex loci delicti. However, in
Machado v. Fontes”/ the Court of Appeal held that the defendant's act
was "not...justifiable", within the meaning of the second limb of the
general rule, even if the lex loci delicti provided only for criminal
liability, and not for civil liability. The liability provided for by the lex
loci delicti therefore- did not have to be co-extensive with, or even

correspond to, the liability which was imposed by English law. It was
enough that the act was not wholly innocent under the lex loci delicti.

2.14 It has alse been: held in Australia that the plaintiff- may
succeed in his action if the defendant's: conduct was actionable- merely in
the abstract under the lex loci delicti, even though there was in fact, in
the circumstances of the case, no:liability of any-kind under that law. On
this view, the defendant's conduct might for the purposes of the second
limb of the rule in Phillips v. Eyre remain actionable or not justifiable
even though, for example, under the lex l_oQ delicti the plaintiff's
contributory negligence provided the defendant with a complete answer to

the clai.m.t"8

45 Cheshire and North, p. 2693 Morris, The Conflict of Laws (3td ed.,
1984), p. 309.

56  (1868) L.R. 2 P.C. 193, 203.
47  [1897] 2 Q.B. 231.

‘48 Hartley v. Venn (1967) 10 F.L.R. 151, taking up suggestions made in
Anderson v. Eric Anderson Radio & T.V. Pty. Ltd. (1965) 114 C.L.R.
20, 23, 28-29, 36-35, 43-44, The Australian interpretation of the
second iimb of the rule in Phillips v. Eyre is examined by Phegan in
"Tort Defences. in Conflict of Laws - The Second Condition of the
rule in Phillips v. Eyre in Australia”, (1984) 58 A.L.J. 24.
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2.17 In Boys v. Chaplin the House of Lords considered what
interpretation should be given to the requirement that the defendant's
conduct should not have heen "justifiable" by the law of the place where it
was done. The facts and other aspects of the decision in Boys v. Chaplin

will be considered in more detait below;’+9 but, ailthough it is not easy (or,
perhaps, not possible) to extract a ratio decidendi from that case, it
appears to be accepted that Machado v. Fontes has been overruled by

Boys v. Chaplin,5 0 and that instead the second limb of the rule in Phillips
v. Eyre is now to be interpreted in England and Wales as a requirement
that the defendant’s conduct must in the actual circumstances of the case
give rise to civil liability, as between the same parties, under the lex loci

31 Criminal liability is, therefore, no longer relevant, and the

rule in Phillips v. Eyre is thus one of "double actionability", a term which
we shall use throughout this paper. Nevertheless, any provision of the lex
loci delicti which is regarded in England as being of a procedural nature
only will be disregarded., It appears that it may not be necessary that the
lex loci delicti should classify the defendant's conduct as tortious or

delictual: it may be sufficient simply that the conduct gives rise to civil

49  Paras. 2.23 - 2.36.

30 Doubts about Machado v. Fontes had already been expressed,
particularly in Australia; see, for example, Varawa v. Howard Smith
Co. Ltd. (No. 2) [1910] V.L.R. 509; Koop v. Bebb (1951) 84 C.L.R.
629.

51 [1971] A.C. 356, 377 per Lord Hodson, 331 per Lord Guest, 388-339
per Lord Wilberforce; Cheshire and North, p. 270; Dicey and
Morris, pp. 941-942; Graveson, Conflict of Laws (7th ed., 1974), Pp-
372-573; Morse, p. 62; and see John Walker & Sons Ltd. v. Henry
Ost & Co. Ltd. [1970] I W.L.R. 917, 933-934; Church of Scientolo
of California v. Commissioner of Metropolitan Police {1976) 120
5.J. 690 (C.A.) and also the later proceedings reported in The Times,
25 October 1977 (C.A.); Coupland v. Arabian Gulf Oil Co. (19837 1
W.L.R. 1136, 11%46-1148, 1154, The proposition stated in the text
has not yet been adopted in Canada; but in New Zealand the views
of Lord Wilberforce were quoted with approval in Richards v.
McLean [1973] | N.Z.L.R. 521, 525 (a case which, however, discusses
jurisdictional and choice of law questions together). In Australia
there appears so far to be no unanimity of view: see Phegan, "Tort
Defences in Conflict of Laws - The Second Condition of the Rule in
Phillips v, Eyre in Australia", (1984) 58 A.L.J. 24.
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liability under that law, however the action would be classiﬁed.5 2

However, it is probable that the right to receive compensation under a
statutory compensation scheme {(such as a Workmen's-Compensation Act,

or the scheme in force in New Zealand) is not enbugh.s 3

2.18 - It is clear that the reference to the lex loci delicti in the
second limb of the rule in Phillips v. Eyre is a reference only to the
internal rules of that law, and not to its rules of private international

law.”* There is therefore no question of renvoi” 5 in a tort case

2.19 The effect of a requirement of civil liability under the lex loci
delicti is thus to make available to the defendant in his action in England
any substantive defences which exist under the lex loci delicti, in addition
to his defences under English lawy and if the events would not give rise to
civil Hability as between the same parties under the lex loci delicti, the
fact that they would constitute a tort under English law will not assist the

plaintiff.

52  Boys v. Chaplin [1971] A.C. 356, 389F per Lord Wilberforce;. Dicey
and Morris, p- 942. This may not be the position in Scotland: see
below, para. 2.42.

53 Walpole v. Canadian Northern Railway Co. (19231 A.C. L13.(P.C.};
TcMillan v. Canadian Northern Railway Co. [1923] A.C, 120 (P.C.);
Going v. Reid Brothers Motor Sales Ltd. {1932) 35 O.R. (2d) 201,
210; Coupland v. Arabian Guif Oil Co. [1933] I W.L.R 1136, 1143,
See Webb and -Auburn, (1977) 26 - L.C.L.Q. 971, 988y Dicey and
Morris, p. 242, o :

54  This was made clear by Lord Russell in the Scottish case of McElro!
: v. McAllister 1949 S.C. 110, 126; but it appears also from the
transcript of Church of Scientology of Califernia v. Commissioner

of Metropolitan Police per Bridge L.J. The decision is briefly
reported at (1976) 120 S.J. 690. :

55 "Renvoi" is a technical term of private international law, and is
explained in the standard textbooks on the subject. It.refers to the
case where our choice of law rule selects a foreign law which would
itself. select, by its own choice of law rules, another law to decide
the dispute.  See Anton, pp. 55 ff.;; Cheshire and North, pp. 60 fi.;
Dicey and Morris, ch.. 5 Morris, The Conflict of Laws (3rd ed.,
1984}, ch. 30. : '
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2,20 It should be noted, however, that it is not necessary for the
plaintiff to plead the existence of civil liability under the lex loci delicti:
he may rest his case on the basis of English law alone, and leave it to the
defence to raise any questions of foreign law.”6 If the defence does not
do so, the case will be disposed of without any reference to foreign law.?’
Even if questions of foreign law are raised, there is a presumption that
foreign law is the same as English law unless the contrary is proved as a

fact.58

2.21 Finally, where different elements of a tort occur in different
countries, it may become necessary to decide which is the locus delicti
for the purposes of the second limb of the general rule. Although the
language used by Willes J. Mmay appear to indicate that for these purposes
the locus delicti is the place where the actor acted, and not where the
results occurred, the question has never been resolved in this context in
England and Wales, although there are decisions concerned with
applications for leave to serve process out of the jurisdiction, and there is
also some further authority concerning torts allegedly committed in

Engiand.5 ?

We discuss the definition of the locus delicti in Part 1v
l)c-:l-:)w,60 and, in connection with a number of particular types of tort, in

Part V.61

56  Dicey and Morris, p. 968.

57  An example of this is Schneider v. Eisovitch [1960] 2 Q.B. 430, and
see also Ichard v. Frangoulis | 1977] 1 W.L.R. 556.

38  See generally Dicey and Morris, ch. 36.

59 John Walker & Sens Ltd. v. Henry Ost & Co. Ltd. [1970] 1 W.L.R.
217; White Horse Distillers L1d, v. Gregson Associates Ltd. (1983) %0
LS. Gaz, 234%,

60  Paras. 4.6] - 4.9].

61  Passim.

19



3.  Summary
2,22 In England and Wales and in Northern Ireland the rule in
Phillips v. Eyre may, therefore, be taken to mean that.

(@) the rights and liabilities of the part1es to an action in Engiand
and Wales or in Northern Ireland on a foreign tort are
determined by the lex fori, that is, the internal law of England

and Wales or of Northern Ireland;

(b) the application of English or Northern Ireland law is subject to
the qualification ‘that the plaintiff's action in England and
Wales or in Northern Ireland will succeed only to the extent
that civil liability also exists, as between the same parties,

under the lex loci delicti.

C. AN EXCEPTION TC THE GENERAL RULE: Boys v. Chaplin

1. When will the exception be-used?

2.23 Boys v. Chaplin arose out of a motor accident in Malta. The

motor scooter on which the plaintiff was riding collided with a car driven
by the defendant, and. the plaintiff sustained serious injuries. The
accident was. caused by the admitted negligence of the defendant. Both
plaintiff and defendant were normally resident in England, but at the time
of the accident were stationed temporarily in Malta as members of H.M.

Forces.

2.24 Under English internal “Iaw, ‘the plaihtlff would have been
entitled to special damages of £53; and also general damages: of £2,250 in
respect of pain, suffering, loss of amenities, and problematical future
financial loss. By the law of Maita, on the other hand, the plaintiff was
entitled only to the £53: the general damages were notl. available there.
The only question for decision by the House of Lords was whether or not

the plaintiff could recover the general damages in these circumstances.

2.25 The House of Lords decided unanimously- that the plaintif

could recover the general damages,. notwithstanding the provisibns of

20



Maltese law. However, the House tfeached this conclusion for a
"bewildering variety of reasons",%2 Although it Is possible to extract
from the speeches in the House of Lords a majority view on certain issues
taken individually, those majorities are not all identically constituted, and
no clear ratio decidendi emerges from the case as a whole,63 Although
(as we have seenj, a measure of agreement has emerged with respect to
some of the consequences of Boys v. Cha lin,a‘l it is in these
circu'mstances not possible to say with any certainty what the further
effect of Boys v. Chaplin has been.®’

2.26 It appears, however, to be agreed that Boys v. Chaplin has
qualified the general rule in Phillips v. Eyre by permitting certain
exceptions to the invariable application of that general rule, and thus
introducing an element of flexibility (albeit of uncertain scc)pe).66
Nevertheless, no clear majority view on this peint emerges from Boys v.
Chaplin itself. Indeed, Lord Donovan expressly rejected any such
notion,67 although this rejection must be seen in the light of the fact that
he, in common with Lord Guest, held that the plaintiff could recover
damages on the English basis alone without any relaxation of the general
rule since they were both of the view that the question of what heads of

62  Cheshire and North, p. 265,

63  Cf. Briggs, "What did Boys v. Chaplin decide?" {(1984) 12 Anglo-Am,
L.R. 237,

64  See above, para. 2.17,

65 See Cross, Precedent in English Law (3rd ed., 1977), pp. 96-99; and
the dictum of Viscount Dunedin in The Mostyn [1928] A.C. 57, 73-74.

66  Cheshire and North, pp. 277-278; Dicey and Morris, pp. 942-945;
Morse, pp. 283-285; Church of Scientolo of California wv.
Commissioner of Metropolitan Police (1978) 120 5.7, 690 and also
the later proceedings reported in The Times, 25 October 1977;
Coupiand v. Arabian Gulf Oil Co, T1983] 1 W.L.R. 1136. Briggs
disagrees: (1984) 12 Anglo-Am. L.R. 237, 245. Again, this

development has not yet been followed in Canada, and there is no
unanimous view in Australia.

67 [1971]A.C. 356, 383.
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damage were available was a. procedural matter.68 Lord Donovan further
took the view, which was shared by Lord Pearson, that Machado v. Fontes
was rightly decided, and that civil liability under the lex loci delicti was

therefore ot required. Lord Pearson nevertheless appeared to
contemplate exceptions to the general rule, however formulated. 1, as
was his view, the general rule required actionability under English law and
only "non-justifiability" under the lex loci delicti, then an exception would
be required to discourage forum-shopping. ~However, if (contrary to his
view) the general rule was that the alleged wrongful act must be
actionable both by the law of the place where it was committed and by
the Iaw of the forum {(and, as has been suggested above at paragraph 2.17,
this is the currently accepted view of the general rule), then Lord: Pearson
considered that "an exception will be required to enable the plaintiff ina

case such as the present case 10 succeed In his claim for adequate

2.27 Lord Pearson did not, however, elaberate on.that statement,
and the basis of any exception: to the general rule must therefore: be
derived largely from- the speeches of Lord Hodson and Lord=Wilberforce,.7o
both of whom were of the view that in order to permit the plaintiff to
recover the general damages which he sought it would be necessary to
escape from the requirements of the second limb of the rule in Phillips v.
Eyre. Both held that in the circumstances of the case the plaintiff should
be permitted to recover damages which' were not confined to those

available under the lex loci deiicti,y1 but it is not at all clear how this

68 This.view is not generally accepted. Seebelow, para. 2.56.
69 [19711A.C. 356, 406. | |

70 The views of Lord Wilberforce in pafﬁcular were relied upon In
Church of Scientology of California V. Commissioner__of

Metropolitan Police (1976) 120 5.3, 690 and in. Coupland v.. Arabian
Gulf Oil Co. [1983] 1 W.L.R. [136.

71 [19711 A.C. 356, 373-380 p_gz; Lord Hodson, = 391-392. per Lord
Wilberforce. o
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exception would be applied in future cases. Both Lord Hodson and Lord
Wilberforce cited’ 2 with approval the language of the United States
Restatement Second’> angd both emphasised that the parties had little

connection with Malta, where the accident happened.n Lord
Wilberforce, especially, adopted an approach which took into account the
particular issue in question and the policy of the foreign taw.”? However,
in the absence of further authority, any consideration of the
circumstances justifying a departure from the general rule must remain
largely :‘.pecula'cive.76

2. The nature of the exception

2.28 One difficulty about the Boys v. Chapiin exception is that it is
not clear whether it must apply to the case as a whole, or whether it may
be confined to one or more individual issues. If it applied to Individual
issues, and a case arose which presented two issues, it would be possible
for one of those issues to be subjected to the rule in Phillips v. Eyre, and
for the other to benefit from the Boys v. Chaplin exception. The
language used by Lord Hodson’’ and especially by Lord Wilberforce’ S in

72 Ibid., 380 per Lord Hodson, 391 per Lord Wilberforce.

73 Proposed official draft, May 1, 1963. The text of the final version
Is slightly different. Section 145(1) of the Restatement Second now
reads as follows: "The rights and liabilities of the parties with
respect to an issue in tort are determined by the local law of the
state which, with respect to that issue, has the most significant
relationship to the occurrence and the parties ...",

74 [19711A.C. 356, 330 per Lord Hodson, 392 per Lord Wilberforce.

75 Ibid., 392.

76  For a discussion, see Morse, pp. 285-295. In Church of Scientolo of
California v. Commissioner of Metropolitan Police (1978) 120 S.J.
690 it was argued, and the Court of Appeal agreed, that the facts
that the plaintiffs were resident in England and that the defendant

was an English police officer might justify the use of the exception;

cf. Lord Denning M.R. in the later proceedings in the same case

{The Times, 25 October 1977). See Collins, (1977) 26 L.C.L.Q. 480.
77 [19711A.C. 356, 330B.

78  Ibid., 389 ff. and especially 391 ff.
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Boys v. Chaplin - appears to indicate that an individual issue: may be

isolated and accorded separate treatment, and this view. of the exception
has received some suppor.t.? 2
2.29 It would appear that an exception to the rule in. Phillips v.
Eyre might be invoked by a court as a means of arriving at one of the
following three results, in respect either of the whole case or of one or

more: jssuest
1. the application of English law alone (as in Boys v.. Chaplin
itself); ' '

2. the application of the lex loci delicti alone;

3. the applicatibn'of a third law alone..so

2.30 It is clear that BOE. Vi Cﬁaplin makes possible the first result
mentioned above. What is not clear is whether Boys v. Chaplin can be
said to providé support_fbr any pérticular method of a'rr‘iv-ing: at that
result; that is, for any particular view of the conceptual nature of the
exception to the general rule. Whether or not. the second and third
results mentioned above. can also be achieved depends upon the view
which is adopted of the nature of the exception. |

2.31 " One method of arriving at the first result would be simply to
disapply the second. limb. of__the.,general rule (whlch; requibe'sc. civil liability
to exist under the lex loci delicti).  The case (or, perhaps; the issue)
would thus: be subject only to the first limb. of the general rule, and
English law would alone apply. This method could not achieve either of

79 . Dicey and Morris, p. 943; Morse, pp. 291 ff; and: see Coupland v.
Arabian Gulf Oil Co. [1983]'1 W.L.R. 136 T

80 There is a fourth possible view of the exception, namely that. the

court would wish to retain the requirement of "double actionability”

~ but that, instead of requiring civil liability to exist under the lex

loci delicti, the court would: substitute a requirement of civil

Tiability under some third law. This view appears. to have little
support. Cf. McGregor, (1970) 33 MiL.R. 1, 12.
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the other two results mentioned almve.81 Apart from Boys v. Chaplin

itself (from which it would seem that in an appropriate case a majority of
their Lordships would have concurred in the results of such reasoning),
some further support for this approach may be derived from Church of
Scientology of California v. Commissioner of Metropolitan Police3? where

Lord Denning said:

" 'Double actionability’ is the general ruje, There are some
exceptions however. There may be some cases in which it is
sufficient that it [the tort committed in a foreign country} should be
actionable in England only."83

2,32 In Boys v. Chaplin, however, Lord Hodson and Lord

Wilberforce both used language which is wider than this. It is arguable
that the exception which they envisaged was intended by them to
constitute an exception to the whole of the general rule, and not just to
its second limb.3*  This would mean that where the exception applied,
the rule in Phillips v. Eyre would not apply at all. The case, or a
particular issue, would instead be decided according (for example) to the
law of the country with which the occurrence and the parties were most
closely connected. According to the circumstances this might be either
English law, or the lex loci delicti, or some third law. On this view of the
exception, therefore, all three of the results mentioned above could be
achieved.

2.33 However, it is far from clear that Boys v. Chaplin can be
taken as authority for this wide approach. The first objection is that
such an approach d‘id not command majority support in that case.
Secondly, this approach would effectively amount to the adoption of a

81  McGregor, (1970) 33 M.L.R. 1,12,
82  The Times, 25 October 1977.

83  This passage is taken from the transcript, not from the report in The
Times.

84  See Dicey and Morris, pp. 942-945; Morse, pp. 283-285; Karsten,
"Chaplin v. Boys: another analysis™, (1970) 19 LC.L.Q. 35.
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version of the “proper law of the 1:c:ort"85 - whenever,. exceptionally, the
general rule was not to apply; but the House of Lords in _B_gy_s.ir-., Chaplin
rejected. the idea of adopting the proper law of the. tort as the general
choice of law r‘ule,86 and their reasons for doing so would seem to apply
equally to the proper law of the tort even as an exception to the general
rule. - The recent case of Coupland v. Arabian Guif Qil. Co-.87 does not
greatly illuminate this matter. Although Hodgson J. in that case
suggested that it may be. permissible, in relation to a particular issue, to

apply in effect the "proper law of that issue", it is not clear whether he
envisaged that it might be permissible to apply a law which was neither
the lex fori nor the lex loci delictl. This. possibility did not arise in that
case, and the provisions of the lex loci delicti were In practice the same
as English law. Hodgson 1. clearly envisaged, however, that in a suitable
case English law might not be a.ppls'.ed.g8

o234 A third possible view of the exception to the rule in Phillips v.
Eyre is that in an appropriate case the court might disapply: either of the
two limbs of that ruie-,_ and would in consequence apply either -E.ng._lish law
alone or the lex loci delicti allc.ane_.-- This m.ethod would achieve the first
two, but not the third, of the three possible results mentioned above at
paragraph 2.29. In Boys v. Chaplin there was, of cburée, no question of
applying the lex loci delicti alone, and there is no express support for this

85  This concept is discussed in Part.iV below, at paras. 4.126 - %.142..

g6 [19711A.C. 356, 381 per Lord Guest, 383 per Lord Donovan, 391 per
Lord Wilberforce, #05-406 per Lord Pearson. Lord Hodson. expressed
himself more neutrally: ibid., 377-373. -

g7 119331 1 W.L.R. 1136. For a comment on this decision,; :see Morse,
(1984) 33 LC.L.Q. 449, .. - ..

88 [1983]11 W.L.R. 1136, 1149G.
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view in that case. However, it might be attractive to a court which
considered it to be in the interests of justice to apply the lex loci delicti,
and which was therefore faced with having to choose between this method
of doing so and the wider method outlined in the last two paragraphs.

2.35 There is, however, a difficulty with this approach. As has
been stated al:uwe,s-9 the general rule is that an action in England on a
foreign tort is decided in accordance with English internal law, subject to
the proviso that civil liability must exist under the lex loci delicti. To
disapply the second limb of the general rule is simply to dispose of the
proviso; the rule that the action is to be decided according to English law
Is left intact. Displacement of the first limb of the general rule leaves
only the proviso, which in itself does not constitute a rule that the action
is to be decided according to the lex foci delicti. In order to achieve that
result it would therefore be necessary to do more than simply waive the
requirements of the first limb of the general rule, but it might be that a
court which considered the exclusive application of the lex loci delicti to
be appropriate would be prepared to reformulate the rule so as to adopt
such an approach.

2,36 In the result, therefore, the precise nature -and extent of the
new element of flexibility must remain speculative. There is no
particular assistance to be derived from the Australian cases in which the
element of flexibility has been accepted.90 In those cases the lex loci
delicti was displaced and the lex Iori applied without restriction, but the
facts of those cases suggest that this result would have been achieved on
any view of the exception.

89 Para. 2.22.

90 Warren v. Warren t1972] Qd. R. 386; Corcoran v. Corcoran [1974]
V.R. 164.
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The law of Scotland

2.37 . Subject to the further explanations below, the present rule of
Scots law is not dissimilar to that of'England. If a question of choice of
law is raised, a claimant suing in Scotland in delict in respect of an act
which has occurred outside Scotiand requires at least to demonstrate that
the conduct complained of gives rise to civil liability both under Scots law

and under the lex loci deficti.” |

2.38  In Scotland, as in England, the initial dispbsition of the courts
was to say that, because an action founded on a delict committed: abroad
had been brought in the Scottish courts, Scots law should be applied.”> In
Goodman v. London and N. W. Railway Co.,93 however, a widow claimed
solatium- in respect of the death of her husband in a railway accident in
England. Lord Shand found that the widow's claim was time-Barred in
England under the Fatal Accidents Act 1846 (Lord’ Campbell's Act). He
considered the English decisions in The. Hallez-gl‘" and in Phillips v. Eyre
and decided that, since the pursuer no longer had any right of action under
the lex loci delicti, she had no right of action in Scotland. He remarked:

"But just as the lex loci contractus must be applied in reference to
the terms and effect of the contract for the purpose of ascertaining
whether liability exists, so I think the lex loci must be-applied with
ceference to the acis committed, in order to ascertain whether
there be liability. ' It may be that it will not' be enough that the
pursuer shall be able-to shew that the act committed in a- foreign
country gives a right of action there, and that the Courts of this
country will not sustain an action founded on a foreign ‘municipal
law unless the claim is also consistent with the law of this.country
also. The case of the 'Halley' ... is an authority to that efiect;"95

91  McEiroy v. McAllister 1949 S.C. 110.

92  Horn v. North British Railway Co. (1878) 5 R. 1055, This decision
was questioned in Naftalin v.. L.M.S. Railway Co. 1933 5.C€. 259 and
overruled in McElroy v. McAllister 1949 5.C. 110.

93 (1877) 14 S.L.R. 449.
9%  (1868) L.R.2P.C. 193.
95  {1877) 14 S.L.R. 449, 451..
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Lord Shand went on to say:

"But where the act is lawful dccording to the law of the country in
which it is done, or where the act gives no cause or right of action
there, I am of opinion that it cannot be treated as unlawful or as
giving rise to a claim of damages in this country, should it happen
that the person complained of either is or afterwards becomes
subject to the jurisdiction of the Courts here. The present branch
of the argument (which is taken on the footing that the pursuer
cannot take any benefit by the English statute) involves the
proposition, which appears to me to be extravagant, that an
accident caused by the fault of the servants of an English railway
company, which would in England give no right to compensation to
the relatives of persons killed, would, notwithstanding, subject the
company to claims of damages in the Courts of this country,
provided the company happened to be from any cause liable to the
jurisdiction of these Courts; in other words, an act inferring no
legal liability in the country where it occurred might be made the
ground of liability in this country, because of the accidental
circumstance of the defenders being or becoming liable to the
jurisdiction of the Courts here."%6

2.39 The terms of Lord Shand's opinion are inconsistent with the
approach implicit in Phillips v. Eyre, as interpreted in Machado v.

Fontes,97 that a foreign delict should be governed by the internal law of

Scotland, subject to any defence of justification under the lex loci

28

delicti. An approach of this kind seemed appropriate to the court in

McLarty v. Steele”? where the pursuer claimed damages for a verbal

slander uttered in Penang. Lord Moncrieff (with whom Lords Young and
Rutherford-Clark concurred) remarked:
"It may be the case that by English law redress will not be given for

verbal slander unless special damage be proved, but it is certainly
not the case that therefore verbal slander is lawful. We have thus

96  Ibid.
97 [1897]2 Q.B, 231.
98  See the discussion in paras. 2.15 - 2.16 above.

99  (1881) 8 R. 435,
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here an admitted wrong, which is wrong both by the law of the place-
where it was committed and of the country where the action for
redress is raised."100

The view, however, that actionability under the lex loci delicti is not a

necessary condition of an action based on a delict committed abroad was

inferentially disclaimed. In such. cases as the Rossesml and Evans v.

Stein,'92 questioned in Naftalin v» L.M.S. Railway Co.,'9% and finally

repudiated in McElroy v McAl'lister,.loq' In the last case Lord. Justice~

Clerk Thomson remarked:

"Insistence on the importance of the law of the forum has tended to
lead both Scots and English law to the illogical conclusion that,
whereas actionability in the forum is a sine qua non, a pursuer can
invoke the Court of the forum without having to go so far as to
establish actionability under. the lex delicti. The persistent use of
the word 'justification' in the English cases is symptomatic of this
tendency. The high-water mark of this tendency in England is
Machado v. Fontes, while in Scotiand McLarty v. Steele seems to
suggest that the commission of a moral wrong in the locus delicti is
enough. In my view this tendency is wrong, Actionability under
the lex loci delicti seems to me to be in principle a sine gua non.
Otherwise a guite unjustifiable emphasis is given to the lex fori."I0>

2.40 - -As regards the role of the lex loci delicti, the decision in
Naftalin put it beyond doubt that: '

"The general rule of international law is that the rights of parties, in
a case like the present, are regulated by the lex joci deticti."106

100 [Ibid., ¥36.

101 1891) 19 R.31.

102 (1904)7 F. 65.

103 1933.5.C, 259.

104 1949 S.C. 110. We do not hereafter cite the reference to this case.

105 Ibid., 113,

106 1933 S.C. 259, 270 per Lord Anderson. This contrasts with the
interpretation which is given to the English rule in Phillips v. Eyre,
that the rights and liabilities of the parties arising out of a foreign
tort are determined by the lex fori, subject only to the existence of
civil liability between the same parties under the lex loci delicti:

see paragraphs 2.8 - 2.22 above.
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The decision in McElroy made the sense of the rule more explicit because,
as Lord President Cooper declared:

"When considering whether the act or omission complained of is
'actionable’ by the lex loci delicti, the Scottish courts will not limit
the inquiry to the question whether the act or omission is
‘actionable’ in the abstract, but will extend it to the further question

- On whom does the lex loci delicti confer a jus actionis, and for
what?"107 —‘

Thus in McElroy the court rejected a widow's claim to solatium for the
loss of her husband under the common law of Scotland!93 because the
right was an independent one of a substantive character unknown to the
lex loci delicti. It is true that there is a passage in the judgment of Lord
McDonald in Mitchell v. McCulloch!%® which suggests that the primary
system involved is always that of the lex fori. He remarked:

"What law therefore falls to be applied to a head of damages
recognised by the lex loci delicti but disallowed by the lex fori as
being too remote? " In my opinion the lex fori is the appropriate law.
This is not inconsistent with Naftalin and McElroy so long as it is
remembered that the lex locl delicti has a part to play in that it
may cut down or limit a right to damages otherwise exigible in the
forum. In my opinion, however, it should not create or extend a
right not recognised by the forum,"110

The learned judge, however, in that passage was concerned to meet an
argument by the pursuer that, the double actionability rule having been
satisfied, all matters of heads of damage and remoteness of damage were
exclusively matters for the lex loci delicti and that the role of the lex fori
was merely to determine procedural matters, including the measure of
damages.  His remarks, it is thought, cannot be read as denying the
general propositions established by the Whole Court in McElroy and in any
future case, to the extent that they are inconsistent with those
propositions, would fall to be ignored. '

107 1949 5.C. 110, 135. |
108 Altered by the Damages (Scotland) Act 1976.
109 1976 S.L.T. 2.

110 Ibid., 5.

31



241 It is familiar law in Scotland that the assessment and mode of
calculation of damages is a matter for the lex fori a-lc:me‘,“1 but the
Scottish authorities also suggest that in actions in Scotland based on a
delict alleged to have heen committed abroad; not only must the conduct
founded upon give rise to a claim under Scots law as well as under the lex
loci delicti, but also the claim available under the lex loci delicti must be
of the same kind as that which would have been available under Scots law,
the lex fori, had. the delict occurred in Scotland. In McElroy v.
McAllister the widow claimed alternatively that she was entitled to
damages under English law for pecuniary loss under the Fatal Accidents
Acts. This claim was rejected on the ground that she had failed to make
sufﬂcie_htly specific averments. of the effect of the relevant English- law,
but the judges (other than Lord Keith) appear to have taken the view that
the specific jus actionis founded upon under the lex loci delicti must also
be available to the pursuer under the lex fori. This view was confirmed
in Mitchell v. McCulloch!}Z where it was decided that the Scottish court
could not give effect to a head,'df: da:"n'age .recognise'd‘ By the 1_e>_c_ loci

delicti if it was not also recognised by the lex fori. H3  the distinction
between lia'bllify in law to compensate: certain types of loss and the
manner of calculation of the loss is an old one, and was clearly made by
tord McLaren in Kendrick v. Burnett-,”'a but, it is not. always easy to
distinguish between questions of liability and questions of. quantification.
Though in Boys v. Chaplin Lord: Guest!!? declared that solatium for
_personal injuries as .-disriﬁct from solatium. for the. death of a relative was

not- ahead of damage but merely anelement in the quantification of

111 This was a matter of concession in Mitchell. vi. McCulloch 1976
S.L.T. 2. '

112 1976 S.L.T. 2.
113 This decision is - examined and criticised by - J.Mi “Thomson: in
" wpelictual liability: in Scottish private international law", (1976)*25
LC.L.Q. 873.
114 (1897) 25 R. 82, 88.

115 [19711A.C. 356, 382-383.
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damages, he was the only member of the House to take that viewll6 and
his view is inconsistent with the approach of the Inner House in
MacKinnon v. Iberia Shipping Co, Ltd.,ll? where, however, the point was

not argued. The question may be an open one, but the better view would
seem to be that any rule which indicates the type of loss for which
damages are payable is a rule of substance, with the result that under the
present law the rule of double actionability would apply to it.

2.42 The general rule of Scots law, following from McElroy v.
McAllister, may be summarised by saying that, in order to found a
successful claim in delict before a Scottish court, the conduct In question
must give rise to the same right of action between the same parties,
acting in the same capacities, under both the lex loci delicti and the lex
fori. The action will succeed. only to the extent that the specific heads
of damage sought are recoverable under both systems of law. The
predominant role, however, appears to be given to the lex loci delicti in
determining the rights of parties but subject to the availability of the
same type of claim under the lex fori. Although this seems to represent
a reversal of the first and second limbs in Phillips v. Eyre, both the
Scottish and the English versions of the double actionabililty rule will
normally achieve the same result in practice. However, the somewhat
different conceptual approach suggests (although we are not aware of any
direct authority on the point) that, unlike the position in England and

Wales, 113

the existence of contractual liability between the parties under
the lex loci delicti is not sufficient to support an action in Scotland based

on delictual liability.

116. See Lord Hodson at p. 379D Lord Wilberforce (with more
hesitation) at p. 393B; Lord Pearson at p. 394G.

117 1955 5.C. 20.

118 See paré. 2.17 above.
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2.43 " It should be noted that, if neither party raises questions of
foreign law in his written pleadings, the Scottish: court, in the words of
Lord Hunter -

m_.. is entitied to decide the case according to the law of Scotland, or,

at any rate, to proceed upon the view that the lex loci delicti is the
_same as the law of Scotland."11? : ,

If, however, a party does found upon the iex loci delicti he must in his
written pleadings make relevant averments of the content of that law.120

It may be too late to dc so after the closing of the rec’:cn:t:[.lz'1

2,54 The Scottish courts have rarely been called upon to consider
which is the locus delicti in cases where different elements of the delict
have occurred in different countries. The question does not appear to
have arisen for decision in casés specifically involving the double
actionability rule. What authority there is concerns. delicts allegedly
committed in Scotland and it is clear that the definition of the locus

delicti can vary according to the nature of the delict in qlue:s-'cif.m.122

245 As we have seen, the general principle underlying the present
law is that: ' o ' o

"t is weil settled ... that a pursuer suing in a Scots court in respect
of a delict committed on the territory of a foreign country must

119 Pryde v. Proctor & Gamble Ltd, 1971 S.L.T. (Notes) 13

120 McEfroy v. McAllister 1949 S.C. 110 per Lord Justice-Clerk
Thomson at p. 118 and Lord President Cooper at p. 137; MacKinnon
v. Iberia. Shipping Co. Ltd. 1955 S.C. 20.

121 Bonnor v. Balfour Kilpatrick Ltd. 197% S.C. 223.

122 See Soutar v. Peters 1912 1 5.L.T. 111 (alleged seduction thought to
‘ have taken place in Scotland where the fraudulent capture of the
pursuer's affections had been completed, ‘afthough the subsequent
act of intercourse did not take place until a few hours after she had
left Scotland); Longworth v. Hope (1865) 3 M. 1049 (alleged slander
in journal printed in England and circulated in Scotland held to have
been committed in Scotland where the harm resulted, not in England
where the defender had acted); John Walker & Sons Ltd. v. Douglas
McGibbon & Co. Ltd. 1972° S.L.T. 128 (acts' done in Scotland
- ‘preparatory to. passing-off abroad sufficient to justify intervention

by a court in Scotland). .
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aver and prove that the remedy sought is available both under the
law of that foreign country and under the law of Scotland."123
The question, however, arises whether there are admijtted exceptions to
this general principle, particularly in view of the dicta of the House of
Lords in Boys v. Chaplin. The matter is of particular interest in the

context of events occurring in an "insulated environment" where the
connection with a foreign system of law is largely adventitious. The case
of MacKinnon v. lberia Shipping Co. Lt:cl.lz‘!F arose because a ship's

engineer in the course of his employment on the S.5. "Baron Ramsay"
received injuries which he claimed were occasioned by the negligence of
its owners or of a fireman for whom they were responsible. At the
relevant time, however, the "Baron Ramsay" was lying at anchor in the
territorial waters of the Dominican Republic (or "San Domingo™. The
court held that this fact involved that the locus delictl was San Domingo,
and declared, following the decision in McElroy v. McAllister, that the
pursuer's claim to soiatium for pain and suffering could only succeed if

such a claim were admitted both by the law of San Domingo and that of
Scotland.  Counsel for the pursuer, however, argued inter alia that, so
leng as the events complained of were entirely internal to the vessel,
there was nothing to support the view that the locus of the occurrence
was the littoral territory, whatever its extent or extension. Lord
| Carmont, who gavé the leading judgment, said that there was much to be
said for this argument from a practical and commonsense point of view
and Lord Sorn remarked:

"... to apply the law of the geographical locus delicti produced results
which had an element of absurdity. Did it contribute anything to
the comity of nations that a Glasgow man, injured in the engine
room of a Glasgow ship whilst on a voyage, should have his rights
determined by the law of San Domingo in an action raised in this
country when he got home? In the present case the ship was
anchored in territorial waters, but, if the lex loci is to be applied
here, it is to be assumed that it would also have to be applied even
where the ship was only in course of passage through such waters.
To the objection that the introduction of a distinction between
external and internal acts would involve an additional, and perhaps
troublesome, question in determining the choice of law, Mr Kissen

123 MacKinnon v. lberia Shipping Co. Ltd. 1955 S.C. 20, 34 per Lord
Russell. '

124 1955 S.C. 20. 35



was able: to point out that: the distinction already had received some
recognition In connexion with: quasi-delict committed on- the high
seas - Dicey, (6th ed.) p.805; Cheshire, (4th ed.) p.272. The force of
Mr Kissen's argument has impressed me, and re integra there. would’
be much to be said for adopting the rule he suggests. 1 have,
however, not found it possible to treat the matter as being an open
question.  The rule that the lex loci delicti applies to. territorial.
waters appears. to me to have stood for a long time without any
distinction being drawn between one Kind' of act and another."125

2.46 A similar issue was raised in Boys v. Chaplin which, as a
decision of the House of Lords, would normally be a highly persuasive
authority in a matter of Scottish private international law. But, as Lord
McDonald indicated in Mitchell v. McCutloch, 2% it is not -

"... easy to extract a principle from this case since the grounds' 6.:E
decision, although all leading to: the same conclusion, vary’ between:
the judges.” S : .

Lord Guest, in Boys v. Chaplin, considered that. Naftalin v. L.M.S.'

Railway Co.'?’ and McElroy v. McAllister were rightly decided.} 23 The
remaining judges, however, other than Lord Donovan, all recognised that

the rigid application of such a double actionability rule may create
injustice, and suggested different devices for departing from that rute.}2?
This leaves the present law. of Scotland in some uncertainty because Boys.
v. Chaplin, being an English case, is not binding in Scotland. Its authority,
however, might well be prayéd in aid to modify the Scottish rule in

appropriate cases.

Torts or delicts committed in a single jurisdiction
' within the United Kingdom

2.47 Subject to the proviso mentioned in'the following paragraph, it
appears. tobe universally agreed that, ho.twimstanding the existence of a.

125 Ibid., 36-37.
126 1976 S.L.T. 24
127 19335.C.259.
128 19711 A.C. 356, 381.

129 We discuss Boys v. Chaplin in more detail at paras. 2:23 - 2.36
above.
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foreign element, a tort committed in England and Wales will, in an action
in England and Wales, be governed by English law only;130 and it may be
that a corresponding rule applies in Scotland,13! A corresponding rule
would probably be held to prevail also in Northern Ireland. It would
appear that "England and Wales", "Scotland" and "Northern Ireland"
include the adjacent territorial waters,l32 although in the case of a
statute it is necessary to decide whether the statute applies to events

taking place there.133

2.48 However, it does not appear ever to have been decided
whether the rules in Phillips v. Eyre and McElroy v. McAllister simp_ly do

not apply at all to torts and delicts committed in the country of the
forum, or whether those rules do apply but result in the exclusive
application of the lex fori because the lex loci delicti in such a case is the

1% The distinction between these possibilities was

same as the lex fori.
of no consequence until the creation in Boys v. Chaplin of an exception to
the rule in Phillips v. Eyre. Since then the distinction has acquired some

theoretical significance in England and Wales and in Northern Ireland for,

if the Boys v. Chaplin exception is capable of resulting in the application

of a third law which is neither the lex fori nor the lex loci delicti,135 and

130 Dicey and Morris, p. 927. The case usually cited in support of this
proposition is Szalatnay-Stacho v. Fink [19471 K.B, I (C.A.).

131 Walker, The Law of Delict in Scotland (2nd ed., 1981), p. 37,

132 Brodin v. A/R Seljan 1973 S.L.T. 198, discussed below at paras. 2.9%
- 2.96.

133 For example, The Saxonia (1862) Lush. 410, 167 E.R. 179,

134  Graveson's view is that in such a case "the issue does not concern
the conflict of laws™: Conflict of Laws (7th ed., 1974), p. 568, but
for the view that the double actionability rule does apply see
Cheshire and North, pp. 284-285, and see also Dicey and Morris, p.
944,  This point was not raised in Szalatnay-Stacho v. Fink [1947]
K.B. L.

135 As to which see above, paras. 2.29 - 2,36.
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if the choice of law rule in tort does apply to events which occurred
within the jurisdiction of the forum, then the lex fori could in theory be
displaced in favour of a third'law. This seems unlikely to happen, and the-
point is not relevant at all in Scottand so long-as the rule in McElroy v.
McAllister permits of no exception.. ‘

Particular consequences of the rules in Phillips v. Eyre
and McElroy v. McAllister

A. INTRODUCTION.

2.49 This Part of our consultation paper has: so. far discussed the-
present law. in general terms. We now proceed to consider briefly the
operation of the present law in the context of some particular issues
which have given rise to-problems. There are two -question which arise in
connection with each of the issues discussed in this section. The first is
whether or not it is the law selected by our choice of law rule: in tort and
delict which applies to the issue. If the issue were regarded, not as an.
issue in tort or delict, but as .belonging to a different category (for-
example,. as contractual i nature) then it would be some other choice of
law rﬁle, and not the choice of law rule in tort or delict, which selected
the law appropriate to govern the issue. It is therefore important to know
how each issue should be classified for choice of law purposes, but such

classification may be a matter of difficulty.

2.50 The secahd'quéstion' which may- arise is whether or not the
issue should be regarded:as procedural or as: subs‘tan‘ciw:..]'36 Any matter
which is regarded here as procedural only. will be governed by. the lex fori
to the exclusion of any foreign law. Further, even where an issue was
properly classified as tortious or delictual im nature, any. provision of the
lex Joci delicti which was. regarded here as prbcéd‘ﬁral would be ignored in

an-action.in a._co.ur;t: in ihe-_Un'ite_d Kingdom.

136 See Dicey and Morris, ch. 35. -
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2.51 It is primarily ti}e first question with which this section is
concerned. We have thought it most convenient to confine our discussion
to the operation of the English rule in Phillips v. Eyre (as interpreted in
Boys v. Chaplin) and of the Scottish rule in McElroy v. McAllister as they

relate to the particular issues considered; except to the extent that the
contrary appears, we have not discussed the possible effect of the
exception to the English rule created in Boys v. Chaplin. It should be

recalled, however, that the Boys v. Chaplin exception is of general

application, and might in an appropriate case modify a result arrived at by
means of the general English rule.

2.52 As has appeared from the foregoing discussion, the law of
England and Wales and the law of Scotland differ in the emphasis which
they give to the lex fori and the lex loci delicti, In England and Wales
the former is of greater importance, in Scotland the latter. For the sake
of convenience, however, where we refer in the succeeding paragraphs to
the "first limb" of the rule in Phillips v. Eyre or McElroy v. McAllister, we

mean in both cases the limb which applies the lex fori; where we refer to
the "second limb" we mean the limb which applies the lex loci delicti.

B. THE ISSUES

1. Vicarious liability

2.53 Cases involving vicarious liability show that in England and
Wales this issue is one to which the choice of law rule in tort applies,137
and that the claimant’s action will therefore fail unless the defendant is
vicariously liable under both the lex fori and the lex loci 1{:_1_1_(:__:!:_3.13 8 The
law is probabiy the same in Scotland,

137 The Halley (1868) L.R. 2 P.C, 193; The M. Moxham (1876) 1 P.D.
107; O'Connor v. Wray [1930] 2 D.L.R; 899; Joss v. Snowball {19701 1

" N.S.W.R, 426; Church of Scientology of California v. Commissioner
of Metropolitan Police (1976) 120 S.J. €90. See Dicey and Morris,

p. 958.

1383 It may be particularly difficult for the claimant to succeed in a

vicarious liability case, as is illustrated by Church of Scientology of
California v. Commissioner of Metropolitan Police (1976) 120 S.J.
620: see Collins, "Vicarious liability and the conflict of laws",
(1977} 26 L.C.L.Q. 480.
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2.  Defences

2.54 The double actionability rule implies, both in England and
Wales and in Scotland, that the wrongdoer may rely in his defence on any
available rule of the lex fori, and also on any substantive rule available to

him under the lex loci delicti.!?’

2.55 One defence which has given rise to problems Is that of
contributory negligence.  Although any observations on the effect of
contributory negligence in the app.iication of the general rule must remain
speculative in the absence of English or Scottish authority, there would
appear to be no reason to doubt that this defence will be subject to the
general choice of law rule in tort and deiict.wo Thus where under the
lex loci delicti contributory negligence by the claimant still constitutes a
complete deféence to his action, it' would follow from the second limb of
the general rule that the claitnant's action in a court in the United
Kingdom would faﬂ; regardless of the fact that under our own law the

only consequence would be a reduction in the damages recovere'd.lul

3. D‘amages
2.56 It is clear that "tlhe law relating to damages is partly

procedural and partly substan’cive".w2 In 1. D'Almeida Araujo Lda. v.

139 Cheshire and Northy p. 278; Dicey and Morris, p. 961; Morse, pp-
179-180.. _ . :

140 Anderson v. Eric Anderson Radio & T.V. Pty. Ltd. (1963) 114 C.L.R.
20. .

141 Law Reform (Contributory Negligence) Act 1945 (as amended),
which applies both to England and Wales and to Scotland. Cases 1o
the contrary in Australia (Hartley v. Venn (1967) LO F.L.R. 151, and’
see also Kolsky v. Mayne Nickless Ltd..[1970] 3 N.S.W.R.. 511) and in-

- Canada: {Brown v. Poland and Emerson Motors Ltd. (1952):6 W.W.R.
(N.5.) 368 and LaVan v. Danyluk (1970) 75 W.W.R. 500} are not
inconsistent with this since they were decided on the basis that the
conduct complained of had merely to be "not justifiable" in the locus
delicti, and did not have to give rise to civil liability there.

147 Boys v. Chaplin (19711 A.C. 356, 379 per Lord Hodson.’
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Sir Frederick Becker & Co. Ltd.MB (a case of contract), a distinction was

drawn between, on the one hand, remoteness of damage and, on the other
hand, the monetary quantification or assessment of damages. It was held
that the latter is classed as procedural, and is governed by the lex fori in
any event, Questions of remoteness and heads of damage, however, are
matters of substance, and are governed by the system of law selected by
the relevant choice of law rule. Since Boys v. Chaplin it seems clear that
in England and Wales the same distinction also applies in the field of tort.
In Boys v. Chaplin the particular question which arose was this: was it

necessary, before the plaintiff could recover general damages in England,
that the same head of damage should be available under the lex loci
ggj@?”m In other words, was the question whether general damages
were obtainable a matter of substance, to which the rule in Phillips v.
Eyre would be applied, or a matter of procedure, to be governed by
English law as the law of the forum? It would seem from Boys v.
Chaplin that the issue should be treated as substantive rather than

procedural; and that, therefore, under the general rule in Phillips v. Eyre

(we are not here considering any exception to the general rule) a plaintiff

143 [1953] 2 Q.B. 329,
144 The question arose because, as has been mentioned above {para.

2.24), damages for pain and suffering were available in England, but
not under the lex loci delicti, which was Maltese law.
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in England is not permitted to recover damages under a head which is not
available under the lex loci delic:ti.l'!’Lj - The rule appears to: be the same

in Scotland. Las

4. Limitations on recovery

- 2.57 A rule of English or Scottish law imposing a ceiling on the

amount of damages recoverable will take effect in England and Wales or
in Scotland respectively in an action on a foreign tort or delict. It is not
established whether ur »r the second limb of the general rule in Phillips
v. Evre or McElroy v. McAllister any'similar ceiling imposed under the lex
loci delicti could further restrict the damages available. The outcome

might depend on whether the foreign ceiling extinguished the right to

145 Cheshire and North, pp. 280-281; Dicey and Morris, pp. 966-967;
Boys v. Chaplin [1971] A.C. 356, 379D-F per Lord Hodson; 392F-
39%5 per Lord Wilberforce (who preferred to state at p. 339C-D as
"the broad principle" that "a person should not be permitted to claim
in England in respect of a matter for which civil liability does not
exist, or is excluded, under the law of the place where the wrong
was committed"); 395A-B per Lord Pearson, who said that "it would
be artificial and incorrect to treat the difference between the
English law and the Maltese law, which materially affects the
determination of the rights and liabilities of the parties, as a matter
only of procedural law". It shouid, however, be noted that in Lord
Pearson's view Machado v. Fontes was right, and therefore the
plaintiff would in any event have recovered damages in accordance
with English principles only. Briggs disagrees with the propositicn
stated in the text: {1984) 12 Anglo-Am. L.R. 237, and a dictum of
Henry J. in Going v. Reid Brothers Motor Sales Ltd. (1982) 35 O.R.
(2d) 201, 217 is also inconsistent with it. The interpretation of the
second limb of the rule in Phillips v Eyre is not the same in
Australia as it is in England, and the Australian position is not
entirely clear: Li Lian Tan v. Durham and General Accident Fire
and Life Assurance Corporation Ltd. 11966] 3.A.5.R, 143; Kemp v.
Piper [1971]S.A.5.R. 25. See Phegan, "Tort Defences in Conilict of
Laws ~The Second Condition of the Rule in Phillips v. Eyre in
Australia®, (1934) 58 A.L.J. 24.

146 Naftalin v. L.M.S. Railway Co. 1933 S.C. 259, 273-274% per Lord

Murray; McElroy v. McAllister 1949 S5.C. 110, 134-135 per Lord
President Cooper; MacKinnon v. Iberia Shipping Co. Ltd. 1955 5.C.
20. - '
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damages over the maximum or merely prevented their recovery, since in
the former case the foreign provision might be regarded as substantive,
but in the latter as procedural.

2.58 An indication that an English court might be prepared to
classify such a ceiling as substantive is provided by Turner L.J. in Cope v.
Doherty,’*7 in which case and in The Wild Ranger!*8 it was held that the
limitation of liability provided for by section 504 of the Merchant

Shipping Act 1854 did not extend to foreign ships on the high seas.
Although the ultimate successor to that sectionl®® does so ‘extend,” 0 iy
Is not clear whether it can be applied to the exclusion of the lex loci
delicti to an occurrence in foreign territorial waters, or whether a lower
limitation of liability provided for under the lex loci delicti could under
the second limb of the general rule in Phillips v. Eyre or McElroy v.

McAllister serve to reduce further the maximum liability.

2. Prescription and limitation of actions

2.59 When the Foreign Limitation Periods Act 1984 is brought into
force, it will no longer be material in an action in England and Wales
whether a foreign limitation period is regarded as substantive or
procedural: subject to certain exceptions it will be taken into account

151

whichever is the case, An action in England and Wales on a foreign

147 (1858) De G. & J. 614, 626; 44 E.R. 1127, 1132,
148 (1862) Lush, 553; 167 E.R. 249,

149 Merchant Shipping Act 18%%, s.503, which will be replaced by the
Merchant Shipping Act 1979, s.17, when the latter is brought into
force.

150 The Amalia (1863) 1 Moo. P.C. (N.S.) 471, 15 E.R. 778, decided
under the Merchant Shipping Act Amendment Act 1862, 5.5%, the
immediate predecessor of the Merchant Shipping Act 1894, s.503,
Ci. Sundstr8m, Foreign Ships and Foreign Waters (1971), pp. 65-66,
where the proposition in the text is doubted. )

151 Foreign Limitation Periods Act 1984, s.1(1),(2). See (1982) Law
Com. No. 114, Cmnd. 8570, paras. %.13, .14 - 4.17.
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tort will therefore fail after the expiry of the shorter of the English and
the foreign limitation period. It is intended that the law in Northern
Ireland should be to the like effect.152

2,60 In an action in. Scotland; it is not wholly clear whether the
Scottish court in applying the internal law of the lex loci delicti should
apply also its rules of limitation of actions which might otherwise fall to
be ignored as being merely of a procedural character. In Goodman v.
London and N.W. Railway leja Lord Shand, construing the English
provision for himself, suggested that section 3 of the English Fatal
Accidents Act 1346 imported in its terms an inherent temporal limitation

or qualification of the right conferred. The same view was taken by Lord

Russell in McElroy v. McAllister where he remarked:

"... inasmuch as. the statute which gives the right of action expressly
limits the endurance of that right, the right itself and the cause of
action which it is designed to enforce both cease to exist at the
expiry of the period of endurance where, as here, an action has not
been commenced within that period. In other words the effect of
the. so-called time limitation is to extinguish at its expiry the
liability of the defender."15%

These remarks, however, should be read in their [imited context and with
reference to the requirements of averment and proof of the relevant
foreign law referred to-by Lord President Cooper in the same case..wj
The Prescfipﬂon and Limitation (Scotland) Act 1984 now provides,l’j % in
general, for the application of the limitation period of a foreign lex
causae.. This rule, however, does not apply where there is more than

152 Hansard (H.C.), 7 March 1984, vol. 55, col. 389.

153 (1877) 14 S.L.R. 449, 450, |

154 1949 S.C. 110, 127.

155 Ibid., 137. , N |

156 Section #. The Act {which came into. force on 26 Séptembezf 1984)

impiements. the Scottish Law Commission's Report on- Prescription
and the Limitation of Actions (Scot. Law Com. No. 74 (1983)).
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one law governing the obligation in question. Hence it does not apply in
actions before a Scottish court arising out of a foreign delict. In these
actions, it is still necessary for the court to decide whether the foreign
limitation rule should be applied as a substantive rule, in which case the
end result is the same as in England and Wales,” 7 or whether it should be
characterised as procedural only, in which case it would seem that it
could be ignored.

6. Transmission of claims on death: the survival of actions

2.61 There are two circumstances in which the question of survival
of actions may arise. The first is where the claimant dies: the question
then is whether the action may be pursued by his personal representatives
for the benefit of his estate. This is known as the "active transmission®
of claims. The second is where the wrongdoer dies, in which case the
question is whether his estate remains liable. This is known as the
"passive transmission" of claims. We consider these two categories
together. In both categories two different questions arise: first, whether
the action survives at all; and secondly, if it does survive, who may
represent the estate of the deceased in an action in a court in the United
Kingdom.

(a} The law of England and Wales and of Northern Ireland!?®

2.62 There appears to be no English authority on the survival of
tort actions in private international law,ls ? and neither the statute
embodying the present English domestic law 160 nor the corresponding

157 See para. 2.59 above.

158 See Webb and Brownlie, "Survival of actions in tort and the conflict
of laws", (1965} 14 L.C.L.Q. 1.

159 These matters could have been raised, but were not, in Howgate v.
Bagnall [1951] 1 K.B. 265. The issue might have arisen in Batthyany
v. Walford (1837) 36 Ch. D. 269 {C.A.), but the claim in that case
was classified as contractual rather than tortious in nature.

160 Law Reform (Miscellaneous Provisions) Act 1934, s.l1 (as amended).
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Nerthern Ireland statute!8l (which permit both passive and active
transmission) provides any assistance. To regard the issue of whether or
not an action survives as merely procedural does not seem supportable,
but in the absence of authority it has been suggested by some that the
issue should not be classified as one In ‘ccrt.162 However, the Australian-

case of Kerr v. Palfrey163' {a case of passive transmission) does appear to

treat the question as an issue in tort and therefore as subject to the rule
in Phillips v. Eﬁg.mq‘ If this is so, a claim in England which depends for
its success upon the survival of a cause of action will succeed only if the
action survives under the lex loci delicti as well as under English law.
However, who ultimately benefits from, or stands to lose by, the survival
of an action will not be a matter for the applicable faw in tort. This will
be regulated by the law which governs succession to the moveable estate

of the deceased.

2.63 It would seem that the question of who may sue or be sued on
behalf of the estate of the deceased. is a procedural matter which would
therefore be regulated by English law alone. This would imply (a) that.it
would not be necessary for a person representing the estate of the
deceased, whether as plaintiff or as défendant,téj to be appointed to that
capacity under the lex loci delicti or indeed any law other than the lex
fori, but (b} that (if plaintiff) he would have to obtain a grant of probate
or letters of administratibn in England even if he had also done so under

the Iex loci delicti or any other law. 166

161 Law Reidrfn (Miscellaneous Prcvisions)--&ct (Northern Ireland) 1.937,
s.14 (as amended).

162 See, for example, Dicey and Morris, pp. 955-956 (active
transmission), 359-960 (passive transmission). This point is discussed
at paras. 6.24 - 6.32 below.

163 [1970] V.R. 825.

164 The reasoning in Kerr v. Palfrey is, however, not entirely
satisfactory: see Morse, pp. 161-162, and'n. 177 below.

165 Morse, pp. 161-162.

166 The same question arises in the context. of an action for wrongful
death. See paras. 2.67 ff. below.’ '
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(b) The law of Scotland

2.64 The law relating to transmission of rights by a deceased person
to his executors is now contained in sections 2 to 6 of the Damages
(Scotland) Act 1976, which contains no choice of law rules.

2,65 Before the 1976 Act, the general rule in Scotland was that a
right of action vested in any person was not extinguished by his death.
His executors, therefore, could prosecute any claim on his behalf in so
far, at least, as it related to the period up to the date of death. This
principle applied to any claim for patrimonial loss but, by way of
exception, did not apply to any claim the deceased might himself have had
for solatium for personal injuries. In relation to such a claim the
executors had a title to sue only if the deceased had raised an action of
damages in respect of the claim before his date of death.l9’ The 1976
Act alters the law by providing that the deceased's right to recover
solatium in respect of personal injuries should not transmit to his
executors, even when during his life the deceased had commenced an

action to this effect.168

2.66 There is no satisfactory authority as to the application in
situations involving a foreign element either of the common law rules on
this matter or of those embodied in the 1976 Act. In the case of McElroy
v. McAllister the pursuer jnter alia claimed that as executrix she was
entitled under the English Law Reform (Miscellaneous Provisions) Act
1934 to damages in respect of the funeral expenses and the loss caused by
the death of her husband. The claim for funeral expenses was conceded
and argument confined to the claim for loss of expectation of life. This
claim was dismissed by Lord Justice-Clerk Thomson on the ground that -

"Actionability by the law of the forum is a sine qua non. The

executrix could not -have insisted in this claim had she been suing in
respect of a wrong committed in Scotland"; 169

167 See Stewart v. L.M.S. Railway Co, 1943 S.C. (H.L.) 19.

168 1976 Act, s.2(3)a).

169 1949 5.C. 110, 118.
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and on similar grounds by Lord President Cooper and by Lords Carmont

and Jamieson..

7. Wrongful death as a cause of action

(a) Introduction

2.67 Under the common law of England and Wales the principle was
that "[iln a civil Court, the death of a human being could not be
complained of as an injury". 17¢ Exceptions to this rule were created in
the Fatal Accidents Acts 1846 to 1959. These were consolidated by the
Fatal Accidents Act 1976, but until that Act was amended by section 3 of
the Administration of Justice Act 198-2, the Fatal Accidents Acts were
des1gned to compensate relatives for the economic loss they had suffered
and not to afford a solatium to them. The common law of Scotland, on
the other hand, has for Iong conceded to a limited class of relatwes both
compensatlon and a solatium. These dlﬁerences between the systems
occasioned choice of law probl'ems. ~ Since the passing of the Damages
(Scotland)-Aci 1976, the law of both countries is statutory. The law of
Northern Ireland on this question has developed in the same way as the

law of England and Wales.

2.68 The questions which ;':n'ise in this context are similar to those
which arise. in that of the survival of actions and, smce nenher the Fatal
Accidents Act 1976 nor the Damages (Scotland) Act 1976 contains
conflict rules, any quesnon as to choxce of law in the case of an actien in
the Umted Kingdom in respect of a fatal accident wh1ch occurred abroad

is. probably governed by the cornmon law on the subject. _

(b) 'l'he law of England and Wales and of Northern Ireland

2.69 " There: appears to: be no.- Enghsh authority d:rectly ‘i pomt,
either as to whether the Fatal Accidents Act 1976 will be- applied in any

action in an English court irrespective of any foreign-element; or (if-not)

170 Baker v. Boiton (1808) 1 Camp. 493, 170 E.R. 1033, per Lord
Elienborough.
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as to the choice of law rule to be applied.ln Neither is there any such

Northern Ireland authority under the corresponding Fatal Accidents
(Northern Ireland) Order 1977.

172 173

2.70. However, cases in Australia and in Canada under
legislation similar to the English Fatal Accidents Act seem to show that
the legislation there under consideration could not apply to events
occurring abroad without the invocation of an independent choice of law
rule. Further, the Australian decisions}”# indicate that the existence or
not of a cause of action under the Fatal Accidents legislation is a matter
of substance; that the action is in the nature of an action in tort; that,

accordingly, the general rule in Phillips v. Eyre will apply; and that,

therefore, under the first limb of the general rule, the action is brought
under the Fatal Accidents legislation of the forum, not that of the locus
delicti.

2.71 It would seem to follow also from the second limb of the
general rule in Phillips v. Eyre that an action in England under the Fatal
Accidents Act 1976 in respect of a fatal accident which occurred abroad
will succeed only if the beneficiaries of that action would also have
benefited from the equivalent action brought under the lex loci delicti.
However, this proposition is consistent only with the first of two
alternative analyses of the law given in Koop v. Mnj (an action in

171 Both Davidsson v. Hill [1901] 2 K.B. 606 and The Esso Malaysia
[1975T Q.B. 193 concerned accidents at sea, to which different rules
apply: see below, paras. 2.106 ff. The question was not raised in
Finnegan v. Cementation Co. Ltd. [1953] | Q.B. 688 {see below,
para. 2.73) or in Schneider v. Eisovitch [1960] 2 Q.B. #30, which is
occasionally cited in this context,

172 Koop v. Bebb (1951) 84 C.L.R. 629; Kolsky v. Mayne Nickless Ltd.
1970] 3 N.5.W.R. 511; Kemp v. Piper {19711 S.A.S.R. 25.

173 Couture v. Dominion Fish Co. (1909) 19 M.R. 65; Johnson v.
Capnadian Northern Ry. Ce. (1909) 19 M.R. 179; Young v. Indusirial
Chemicals Co. Ltd. [1939]4 D.L.R. 392,

174 See n. 172 above,

175 (1951) 84 C.L.R. 629.
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Victoria in respect of a fatal accident which had occurred in-New South

Wales). The second, and inconsistent, alternative was that the Victorian

statutory provision corresponding to section 1 of the Fatal Accidents. Act
1976 -

"... may be regarded as giving a right of action in Victoria whenever

the condition is fuifilled that the deceased person (if he had

survived) would have been entitled by the law of Victoria, including

its rules of private international law, to recover damages for the
act, neglect, or default which caused his death.”176

2.72 According to. this second view, therefore; the rule in Philligs v.
Eyre would be applied, not to the actual claim and the actual parties
before the court, but to the hypothetical claim of the deceased against
the wrongdoer. The rules of private international law would cease to be
relevant once it was established that the deceased could successfully have
sued the wrongdoer in an action at the forum. The existence or absence
of a Fatal Accidents Act or its equivalent at the locus delicti would, on
this view, be irrelevant, as would the provisions of any- such legislation as
did in fact exist there. This view seems to be basgd on a mistaken

interpretation of the rule in Phillips v.. Eyre as it applies: to such cases.177

2,73 The question who in England may bring an action under the
Fatal Accidents Act. 1976. in respect of a fatal accident which occurred
abroad would s'eem‘ to raise a procedural matter to which the rule in
Phillips v. Eyre would not apply.l_?s ~ Those persons are specified in
section 2 of the Act. It would therefore appear that a person suing as

executor or administrator should not have to obtain a: grant of probate or

176 Ibid., 641.

177 See Dicey and Morris, pps 954-955-and especially nn. 13 and 233
Morse, p. 162. The reason why Kerr v. Palfrey [19701 V.R. 825,
cited above at.para. 2.62 and nn. 163, 164, may be regarded as an
unsatisfactory case is. that. it appears at pp. 828-82% also to adopt

" ‘this view in the context of the transmission of claims orr death.

178 The same point arises here as arose in connection with the survival
of actions: see above; para. Z.63.
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letters of administration in the country of the locus «:!elic‘ci,”9 or, indeed,
anywhere else except in the country of the forum. However, Finnegan v.
Cementation Co. Ltd.'30 indicates that a person who wishes to bring an

action as administrator must take out letters of administration in

England, even if foreign letters of administration have been taken out as
181
l.

{c} The law of Scatland

2.74 ~ In Scotland there is ample authority upon the choice of law
aspects of the common law rules which accorded to certain classes of
near relatives a right to recover solatium (or damages for injury to the

feelings) and patrimonial loss. The cases of Goodman v. London and N.W.

Railway (30.,18’2 Naftalin v. L.M.S. Railway Co.l.83 and McElroy v.

McAllister were all concerned with claims to solatium in respect of the
death of a relative occurring in an accident outside Scotland. The cases
suggest that such a claim for solatium by relatives is to be regarded not
as an element of quantification in a general claim for damages but as a
claim in respect of a separate substantive right. If it is unknown to the
lex loci delicti (as will usually be the case) it will not be admitted.!3%

179 Young v. Industrial Chemicals Co. Ltd. [1939] & D.L.R. 392 is to the
contrary. So are two other Canadian cases, which were however
decided on different premises: in Couture v. Dominion Fish Co.
(1909) 19 M.R. 65 and Johnson v. Canadian Northern Ry. Co. (1909)
19 M.R. 179 the court held that the cause of action arose out of the
fatal accidents legislation of the locus delicti, not that of the
forum. See Dicey and Morris, pp. 954-955.

180 [1953] 1 Q.B. 688,

181 In Byrn v. Paterson Steamships Ltd. [1936] 3 D.L.R. 111, which is
apparently to the contrary, letters of administration could not in the
circumstances have been granted at the forum, since the deceased
(who was domiciled and resident abroad) had left no property there.
The report does not say where the tort occurred.

182 (1877) 14 S.L.R. 449,
133 1933 5.C. 259.

184 See the fuller discussion at paras. 2.37 ff. above.
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2.75 There have been no reported cases upon the: application of the
Damages {Scotland) Act 1976 in situations involving questions of private
international law. This Act distinguishes clearly between the claims of
the deceased's re!ati’veslss and those of his executors. All relatives have
a claim for damages for loss of support under section 1(3} but, if the
relative is a member of the deceased's immediate family within the
meaning of section 10(2) of the Act, the court may also make a "loss of
society award", i.e. a sum in damages to compensate the relative "for the
loss of such non-patrimonial benefit as the relative .might have been
expected to derive from the deceased's society and guidance if he had-not
died.186

2.76 There seems little doubt that, in cases where the lex loci
delicti is that of a country outside Scotland, the Scottish cburts wouid
apply to the loss of society award principles similar to those which t'hey'

have evolved in the context of solatium.

3. . Husband and Wife

2.77 At common law,. throughout the United Kingdorﬁ, neither party
to-a marriage could bring an action in tort or delict against’ the other, but
this has no longer been so since the Law Reform (Husband and W;fe) Act
1962 or the Law Reform (Husband and foe) Act {Northern Ireland) 1964,
However, there is no English, Northern Ireland’ or Scottish authority on
the question whether the 1962 Act or the 1964 Act applies as a matter of
construction. or pélICy- to torts ot del-ict's.. which have occurred abroad; or
on the question what choice of law rule is to ai:)ply to -._lthe issue of

interspousal immunity.

185 Defined in Schedule 1 of the Act.

186 Section 1(4).
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2,78 Decisions in Australia have treated interspousal immunity as a

matter of substance rather than of procedure.lg? Further, in Warren v.

183

Warren the issue was held not to be subject to the general rule in

Phillips v. Eyre. That case concerned parties who were domiciled in

Queensland, where the action was brought, and where there was in force a

statutory provision 139

permitting an action by one spouse against the
other. Such an action was prohibited by the law of New South Wales,l‘90
where the motor accident which was the subject of the action had
occurred.  In these circumstances Matthews J. held that the question
whether the wife could bring an action against the husband was to be
referred to the law of their domicile, and should not be governed by the

general rule in Phillips v. Eyre.

2.79 In the alternative, Matthews J. considered the issue as one in

tort, and held that following Boys v. Chaplin the general rule should be

departed from in the circumstances of the case, thereby permitting the
plaintiff's action to proceed 191 (from which it follows that if the general
rule had been applied the plaintiff would have failed in her action). This

alternative approach was also adopted in Corcoran v. Corcora.n,l92 it
193

having been conceded by all parties that the issue was one in tort.

187 Warren v. Warren [1972] Qd. R. 386; Corcoran v. Corcoran [1974]
V.R. lé4. See Dicey and Morris, p. 959. Graveson, however,
suggests that "English courts tend to make the question one of
procedure™ Conilict of Laws (7th ed., 1974), p. 594.

188 [1972] Qd. R. 38s.
189 Law Reform {Husband and Wife) Act 1963 (Qld.), s.2.
190 Married Women's Property Act 1901-1964 (N.S.W.), s.16.

131 For a discussion of this aspect of Boys v. Chaplin see above, paras.
2.23 ff.

192 [1974] V.R. 164.

193 Ibid., 166. See also Schmidt v. Government Insurance Office of New
South Wales [1973] T N.S.W.L.R. 59, where the issue was also
treated as one in tort. Again, this case is unsatisfactory since it
contains reasoning which is based on the second alternative analysis
in Koop v. Bebb (1951) 8% C.L.R. 629, menticned above at paras.
2,71 -2.72,
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3.  Foreign Land

2.30 An English court will decline jurisdiction in any case involving
the determination of title to foreign land.1%* Formerly this refusal to
take jurisdiction extended also to cases of trespass to foreign land.!%?
However, by section 30 of the Civil Jurisdiction and Judgments Act 1982,
the jurisdiction of any court in England and Wales or in Northern Ireland
to "entertain proceedings for trespass to, or any other tort affecting,
immovable property" now extends to cases in which the property is
situated outside that part of the United Kingdom, unless the proceedings
are principallj concerned with a question of the title to, or the right to
possession'of., that property. It is to be presumed that such actions will
now be subject to the choice of law rules applicable to other types of

foreign tort.

2.31 Section 30 of the Ciwvil Jurisdiction and Judgments Act 1982
does not extend to Scotland, and the approach of the Scottish courts Has
been rather different. | They have not excluded in principle the
entertaining of actions, including actions of damages, in relation to
immoveables abroad but, particularly in the context of actions to

determine proprietary or possessory rights in immoveables, they have

liberally admitted the plea of forum non conveniens.!®® There is no

authority, however, on the. choice of law rules applicable to claims for
damage to immoveables abroad, and it is presumed that the double
actionability rule would apply.

10. Contribution

2.82 The right to recover contribution is Iargely governed in
England and Wales and in Northern Ireland by the Civil Liability

19% British South Africa Co. v. Companhia de Mocambique [1893] A.C.
602;. Hesperides Hotels Ltd. Ve Muftizade [1979] A.C. 508. Cf. The
Tolten[1946] P. 135. ‘

195 Hesperides Hotels Ltd: v. Muftizade [1979] A.C. 508.

196 Anton, p. 125.
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(Contribution) Act 1978, and in Scotland by section 3 of the Law Reform
(Miscellaneous Provisions) {Scotland) Act 1940. There can be no doubt
that the right to contribution is substantive and not merely procedural.

2.83 The Civil Liability {Contribution) Act 1978 contains no general
choice of law rules and may be taken not to apply directly to all claims
for contribution arising in a court in England and Wales or in Northern
Ireland, but only to such of those claims as are governed by English or
Northern Ireland law respectively.lg? There appears to be no English
authority on the classification of a right to contribution for the purposes
of private international law. There is, however, authority in purely
domestic English cases to the effect that a right to contribution between
tortfeasors is not in itself a right in tort, but is a right sui generis,198 and
there are dicta in Australian cases to the same effect.!”® A right to
contribution could also arise by contract. It would therefore appear
likely that the general rule in Phillips v. Eyre would not apply to a claim
for contribution and that a different choice of law rule would be used to

select the law applicable to the 1ssue.200 '

2,84 In Scotland, however, it could be argued that section 3 of the
Law Reform (Miscellaneous Provisions) (Scotland) Act 19%0 requires a
Scottish court to apply the rules enunciated by that section as part of the

157 The Law Comrmission made this point in its Working Paper (No. 75)
on Classification of Limitation in Private International Law {1930),
para. 76.

198 Harvey v. R.G. O'Dell Ltd. [1958] 2 Q.B. 78, 107-108; Ronex
Properties Ltd. v. John Laing Construction Ltd. [1983] 1 Q.E. 398,
407. The point arose under the Law Reform (Married Women and
Tortfeasors) Act 1935, s. 6{1)(c), which has now been repealed and
replaced by the Civil Liability (Contribution) Act 1978.

199 Plozza v. South Australian Insurance Co. Ltd. [1963] S.A.5.R. 122,
127; Nominal Defendant v. Bagot's Executor and Trustee Co. Ltd,
[1971TS.AS.R.346, 356, 365-366 (reversed in part on other grounds
(1970) 125 C.L.R. 179); Stewart v. Honey (1972) 2 S.A.S.R. 585, 592.

To the contrary is Baldry v. Jackson [1977] 1 N.S.W.L.R. 494, where
the claim was classified as delictual.

200 See Dicey and Morris, pp. 967-963; Morse, p. 209.
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lex fori to all claims for contribution coming before it, whether or not the.

claim is itself governed by Scots law,

1l. Indemnity

2.85 " There does not appear to be any English, Scottish, or Northern
Ireland authority on the classification of a right to indemnity for the
purposes of private international law. A llig_h't to indemnity may, for
example, be contractual, @asi—cantractual or sui generis, and cannot be
regarded as intrinsically tortious or delictual. It would therefore appear
likely that our present choice of law rule in tort or delict would not be
applied to this issue, and that a claim fbr indemnity would therefore not
be governed by the rule in Phillips v. Eyre or McElroy v. McAllister, 20!

12.  Tort or delict and contract

2,36 In the uneasy relationship of tort or delict and contract in the

conflict of laws there are two particular p_rdblerns which may arise.

{a) Wrong is both a tort or delict and a breach of contract‘

2.37 The question here is whether the person wronged should frame.
his claim. in the United Kingdom in contract or in tort or delict. It is,
however, clear in-England and Wales that the claimant may. choose how. tor
frame his claim, and the wrongdoer has no option but to defend on the
ground chosen by the c:la_luin'nant.202 It is thought that this remains so.even
where the fex loci delicti is that of a country, such as. Frari‘ce, where the

existence of a claim in contract means that no claim in tort or delict may

20L See Nominal Defendant v. Bagot's. Executor and Trustee Co. Ltd.
[1971T S.A.S.R. 346, 365-368; Stewart. v. Honey (1972} 2 S.A.S:R.
585, 592; Borg Warner (Australia) Ltd, v. Zupan[1982] V.R. 437, 442,
456.

202 See Matthews v. Kuwait Bechtel Corporation [1959] 2 Q.B. 57
(C:A.); Coupland v. Arabian Gulf Oil Co.[1983]:1 W.L.R. 1136, 1153
{C.A.). This question-may assume a. particular practical importance
if there is any question of serving a writ outside the jurisdiction
under R.5.C., O.L1. S - : :

36



203

be brought, since the second limb of the rule in Phillips v. Eyre

requires only that the wrong complained of should give rise to civil
liability under the lex loci delicti, and contractual liability may well be

sufficien‘c.zol'l

2.83 The same choice exists also for a person pursuing his claim in
Scotland,29% Although there does not appear to be any Scottish authority
dealing with this question in the context of a claim in contract or delict
arising out of a "foreign" wrong, it is reasonable to assume that the
claimant would stili have the opticn of which remedy to pursue,

(b} Contractual defence to a claim in tort or delict

2.89 The second question, upon which there is little clear authority,
concerns the efiect of a contractual defence to a c¢laim in tort or delict,
where the tort or delict is subject to the rule in Phillips v. Eyre or

McElroy v. McAllister. This issue arose in England in Sayers v.

International Drilling Co. N.V.206 That case arose out of an accident

which occurred during the course of the plaintiff's employment on an oil
rig off the coast of Nigeria (but apparently within Nigerian territorial

203 See Kahn-Freund, 130-134; H. & L. Mazeaud and Tunc,
Responsabilit€ Civile, Vol. 1 {6th ed., 1965), paras. 173-207,

204 See above, para. 2.17. It is not established whether this civil
liability is that provided for under the internal law of the locus
delicti, or whether it is merely such civil liability as could be
established in an action there: the former would seem more
consistent with the general rejection of renvol in tort and delict
cases (see para. 2.18 above). The distinction would be relevant when
the only civil liability was that provided for under a contract whose
proper law was not that of the locus delicti.

205 Donoghue v. Stevenson 1932 5.C. (H.L.) 31, 64 per Lord Macmillan;
Junior Books Ltd. v. Veitchi Co. L1d. 1982 S.L.T. (H.L.) 492, 501 per
Lord Roskill. See also Duke v. Jackson 1921 S.C. 362, where the
pursuer's action of damages was founded on delict and on breach of
contract.

206 [197111 W.L.R. 1176 {C.A.).
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waters). Following the accident, the:plaintiff commenced proceedings in
England against his employers, seeking from them damages for

negligence.

2.90 The case did not proceed to a full consideration of all the
issues involved, but went to the Court of Appeal for a: determination of
the proper law of the plaintiff's contract of employment, a clause in
which would (if valid). have excluded liability on the part of the plaintiff's
employers. ~ The plaintiff sought to show that the proper law of the .
contract w~vas English and that the exclusion clause was void.297 His
employers claimed that the proper law of the contract was Dutch, by

which law the exclusion clause was valid.

2,91 In the Court of A“ppeal; Salmon and Stamp L.JJ. held that the
proper law of the contract was Dutch, so that as a matter of ;:oﬁtract law
the exclusion clause was valid. In so holding, however, Salmon and Stamp
L.1J. made no comment on the inter-relationship of the claim in tort and

the defence in contract.

2.92 Lord Denning M.R. based his decision upon different grounds.
After stating his view that the law to be applied in considering a claim in
tort was the proper law of the ‘t’brt,zoa he identified two issues. His view
was that the proper law of the tort (apart from the contract) was Dutch,

207 By virtue of the Law Reform (Personal Injuries) Act 1948, s. 13)%
see para. 2.35 below. It is not clear whether the plaintiff's
position was simply that s. 1(3) applied because the proper law of
the contract was English, or whether he also claimed in. the
alternative that's. 1(3) applied as a mandatory provision of Enghsh
law even if the proper law of the contract was not English. It
seems. that the Court of Appeal was not asked to consider the latter
point. See the discussion of Brodin v. A/R Sellan 1973 S. L.T‘ 193
at paras. 2,94 - 2,96 below,

208 [1971] | W.L.R. 176, 1180. This proposition is untenable as a
matter of authority: Morse, p. 282,
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whereas the proper law of the contract (apart from the tort) was
Engli.sh.zo9 However, in his opinion -

"it is obvious that we cannot apply two systems of iaw, one for the
claim in tort, and the other for the defence in contract. We must
apply one system of law by which to decide both claim and
defence,"210

He held that the appropriate system of law was that with which the issues
had the closest connection, namely Dutch law, so that the exclusion
clause was effective.

2,93 The rule in Phillips v. Eyre was not mentioned in Sayers, and
we do not think that it is "obvious that we cannot apply two systems of
law, one for the claim in tort, and the other for the defence in contract™.
Nevertheless, Sayers does seem to indicate that a contractual term which
would be void in a contract whose proper law was English but which is
valid according to its proper law may be effective as a defence to an

action on a foreign tort, 211

2.94 The only relevant reported case in Scotland, Brodin v. A/R

Sel']E>.n,2"2
has been committed in Scotland, the defender may rely upon a contractual

deals with the relatively simple issue whether, when a delict

defence alleged to be available to him under the foreign proper law of
a contract between himself and the pursus:r,213 but which would not

209 [1971]1 W.L.R. 1176, 1181,
210 Ibid.

211 Subject to the Unfair Contract Terms Act 1977, 5.27(2), the eiffect
of which is that the parties to a contract may not necessarily
succeed in avoiding the provisions of the Act by the device of
applying foreign law to their contract,

212 1973 5.L.T. 198.

213 A foreign contract can provide a defence to an action based upon a
tort committed in England: Galaxias Steamship Co, Ltd, v. Panagos
Christofis (1948) 81 L1. L.R." ¥99; Kahler v. Midland Bank Ltd.
{19501 A.C. 24; Zivnostenska Banka V. Frankman [1950] A.C. 57.
See aiso Scott v. American Alirlines Inc. [1944] 3 D.L.R. 27.
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have been available to the defender had the proper law of the contract
been Scots law. This question has not been decided in England and Wales.

2.95 The original pursuer, a.seaman, had been injured-..in an accident
on board a ship while it was docking in a Scottish port, and: alleged that
the accident had been occasioned by the negligence of the defenders. He
claimed damages in reparation for the injuries he sustained. The pursuer
died after the case was first heard on the procedure roll; and his widow
and executrix was sisted as pursuer in his place. The defenders averred
that the deceased had entered into a contract of service with the
defender of which the proper law was the law of Norway, that he had
agreed that service on board the vessel should be governed by the rights
and duties provided for by the law of Norway, and that under Norwegian
law the deceased was entitled only to certain limited payments under
national insurance legislation. The pursuer's reply was that the accident
took place in Scotland and that section 1(3) of the Law Reform (Personal
Injuries) Act 1948 appiied.zw This rendered void any provision in a
contract of service in so far as it would have the effect of excluding or
limiting any liability of the emplbyer- in respect of 'personal injuries
caused, to the person employed, by the negligence of persons in common

employment with him.

2,96 Lord Kissen sustained the pursuer's ¢laim on the ground that
the alleged delict had been committed in Scotland and that therewas
nothing in section 1(3) to suggest that it was intended to apply only to
delicts in Scotland arising out of contractual relations under a contract
governed by Scots (or Er_tgl_ish) law. The contract, therefore, so far as it
had the effect of excluding liability ﬁh&Er section '1.(3'), was uﬁerif'qfceable.

2.97 The present state of the authorities is such that no view of the
relationship between a contractual defence and the general rule in Phillips
v. Eyre or McElroy v. McAllister can be confidently advanced: as that

214 This is the same provision as was in issue in Sayers:v. International
Drilling Co. N.¥. [1971] 1. W.L.R. LI76: see paras. 2.89 - 2.93 above.
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which a court in the United Kingdom will adopt.215 The intricacy of the

216

issues inherent in this relationship is not in doubt. In principle,

however, it would seem -

{a) that the validity and interpretation of a contractual term
should be a matter for the proper law of the contract; but that

(5)  under the rule in Phillips v. Eyre or McElroy v. McAllister the

contractual defence (as so construed) should, if valid, then be
tested according to both the lex fori and the lex loci delicti;
and that the claimant's action would fail if the contractual
term would be an effective defence under either the lex fori

or the lex loci delicti.

2.98 Thus, for the purposes of the first limb of the rule in Phillips
v. Eyre or McElroy v. McAllister, the validity and construction of the
contractual term would be decided by the proper law of the contract,

selecfed according to the principles of private international law of the lex
fori (that is, English, Scottish, or Northern Ireland principles); and the
effect as a defence of the term so construed would then be decided by the
lex fori. If, for example, it was a rule of the lex fori that liability for the
tort or delict in question could not be excluded by contract, then a
contractual term which purported to do so would be of no effect
notwithstanding that it was valid according to the proper law of the
contract.

2.99 No consideration was given in Sayers v. International Drilling

Co. N.V.217 o the effect of the contractual term under the lex loci

215 The question was discussed but not analysed in detail in Coupland v.
Arabian Gulf Oil Co. [1983] 1| W.L.R. 1136. Since the contract in
that case would not in any event have excluded liability there was
no need to do so. See Morse, {1984) 33 L.C.L.Q. 449, 459,

216 For more detailed discussion, see Dicey and Morris, pp. 962-964;
Kahn-Freund, pp. 141-145; Morse, pp. 187-194; Collins, "Interaction
between contract and tort in the conflict of laws", (1967) 16
I.C.L.Q. 103; North, "Contract as a tort defence in the conflict of
laws", {1977) 26 L.C.L.Q. 914, 920-927.

217 [197111 W.L.R. 1174,
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delicti. It would, however, appear inevitable that under the second limb
of the rule in Phillips: v.. Eyre or McElroy v. McAllister this question would
have to be examined in order to discover whether civil liability existed

between claimant and wrongdoer under the lex loci delicti., What is not
at all clear, however, is whether for this purpose a court in the United
Kingdom would determine the validity and coﬁstruction of the contractual
term by its proper law, selected accurdi’né to its own principles of private
international law (and then test the contractual term so construed against
the- provisions of the lex loci delicti), or whether the court in the United
Kingdom would instead determine the validity and construction of the
contractual term according to the system of law selected by the
principles of private international law in’ force under the lex loci

delicti, 218

2.100 An illustration may make this clear. Consider a tort or delict
committed in Ruritania. The claimant brings an action against the
wrongdoer in England. The wrorigdber"s'onl'y defence- is that by virtue of
a contractual term he is exempted from Iiabi’lity. According to English
principles of private international law, the proper law of the contract is
Mercian. By Mercian law the contractual term is void. The wrongdoer
therefore has no defence under the first limb of the rule in Phillips v.
Eyre. However, the second limb of the rule in Philiigs'\}. Eyre requires
civil liability to exist under the law of Ruritania. Under Ruritanian rules
of private Internationai law the proper law of the contract is not Mercian
law, but the law of Wessex, according to which the contractuai term is
valid. The contractual term would therefore constitute a good defence to

218 Thls issue was not explored in Canadla.n Pacmc Rallway Co. V.
Parent [1917] A.C. 195 (P.C.). Tn that case a widow brought an
action in Quebec, seeking damages- in respect of her late husband's
death, which had occurred in Ontario- following an accident there
caused by the negligence of the railway company's employees. It

. was held that, owing to contractual conditions binding upon him, the -
deceased would have been precluded from bringing an action against
the railway company himseif. Under the law of Oritario this meant
that the widow could not have maintained’ an action there. either.
The widow's action in Quebec therefore failed under, the second limb
of the rule in Phillips v. Eyre, even though the law of Quebec did not
contain a similar restriction.
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an action in Ruritania.  Thus the result of the action in England will
depend upon whether, for the purposes of the second limb of the rule in
Phillips v. Eyre, the English court will determine the validity of the

contractual term according to the law of Mercia or the law of Wessex.

2.161 It would seem, although there is no authority, that an analysis
corresponding to that of the inter-relationship of tort or delict and
contract (as outlined above) is also appropriate to the assignment or
assignation of delictual claims. Thus it would be for the law governing
the tort or delict to say whether or not the claim could be assigned: this
guestion would therefore be submitted to the rule in Phillips v. Eyre or

McElroy v. McAllister.21? The law governing the assignment or

assignation would however determine the validity and construction of the

particular transaction.220

13. Third party rights against insurers

2.102 Our internal law on this subject is contained principally in the
Third Parties (Rights Against Insurers) Act 1930 and the Third Parties
(Rights Againsf Insurers} Act (Northern Ireland) 1930, which apply, in
particular, when the insured goes bankrupt or, being a company, is wound

up.zz'l This legislation is silent on questions of private international law.

219 Cf. Dicey and Morris, pp. 956-957, where it is suggested that the
claim need be assignable only under the lex loci delicti.

220 Morse, pp. 147-148.

221 In the case of motor insurance, further relevant legislation is the
Road Traffic Act 1972, ss. 149, 150 and the Road Traffic (Northern
Ireland) Order 1981, articles 98, 100. In addition, the injured party
may in certain circumstances be able to recover from the Motor
Insurers' Bureau ("M.LB."), Such recovery is not based upon statute
but rather upon agreements between the appropriate Secretary of
State and the M.LLB. The relevant agreements are: "Compensation
of Victims of Untraced Drivers", agreements dated 22 November
1972 and 7 December 1977 (which apply to claims Marising out of the
use of a motor vehicle on a road in Great Britain®); "Compensation
of Victims of Uninsured Drivers", agreement dated 22 November
1972.
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2.103 The guestion which arises in this: context is. whether or not a
direct action against an insurer is governed by-the rule in Phillips v. _]:j,_ﬂ'_e_
or McElroy v. McAllister: in other words, whether or not the appropriate
choice of law rule is that in tort and delict. There appears to be no
authority on the point in this country, and it is therefore not possible to
say with certainty how a court in the United Kingdom would characterise
the issue of whether the claimant could sue the insurer directly, but it
seems that under the 1930 Acts the third party is subrogated to the rights:
of the insured, and that his right of direct action should therefore be

regarded as contractual in na.tur't-.'.222

2.104 Relevant: cases arising out of motor accidents have, however,
arisen in Australia. 22>  Two of these cases?Z’ treat the issue as.one in
tort, and therefore as subject to the general rule in Phillips v. Eyre.. In-
the other cases, the rule in Phillips v. Eyre was not applied, and in so far
as the courts offered observations on the proper classification of the
action, it was described as quasi-contractual or as a right sui generis

conferred by statute and acting as.an extension of contractual obligations.. .
225

In Plozza v. South Australian Insurance Co. Ltd. and in Stewart v..

I-Ionex226 the right of direct action which the court was

222 See Macgillivray and Parkington on Insurance Law (7th ed., 1931),
para. 1093.

223 Plozza v. South Australian Insurance Co. Ltd, [1963] S.A.S.R. £225 Li
Lian_Tan v. Durham and General Accident Fire and Life Assurance
Corporation Ltd. [1966] S.A.5.R 143; Hall v. National & General
Insurance Co. Ltd. [1967] V.R. 355; Stewart v. Honey (1972) 2
S.A.5.R. 585; Hodge v.. Club Motor Insurance Agency Pty. :Ltd.
{1974) 7 S.A.S.R. 865 Ryder v. Hartford Insurance Co. [1977] V.R.

224 Li Lian Tan v. Durham and General Accident Fire and Life
Assurance Corporation Ltd. [ 1966] S.A.S.R.. 1435 Ryder v. Hartford
Insurance Co. [1977]° V.R. 257. In the latter case the tort had
‘occurred in the country of the forunm. : S

225 [1963] S.AS.R. 122. -
226 (1972) 2 S.A.5.R. 585,
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prepared to apply happened also to be that provided for under the lex fori,
which was held to extend to accidents which occurred outside the
territory of the forum. However, it appears from those cases and also
from Hall v. National and General Insurance Co. Ltd.22/ and Hodge v.

Club Motor Insurance Agency Pty. I..1:d.228 that the appropriate right of

direct action is not that of the lex fori as such, but that provided for by
the legislation under which the relevant contract of insurance was issued.
This legislation might be domestic or foreign. It should, of course, be
borne in mind that the Australian decisions were reached in the context of
a federal system and also on the basis of the particular legistation there
under consideration,

2.105 Two Australian cases which treat the issue as governed by the
law of the contract of insurance also indicate that preconditions of the
insurer's liability provided for by that law must be complied with.22? One
such precondition may give rise to a further problem. It is likely that the
law governing the direct action will provide that the liability of the
insurer to the claimant shall in some way be contingent upon the prior
establishment of liability of the insured to the claimant. What this
means in any particular case will depend upon the law under
consideration. However, where that law is foreign, and for the purposes
of that foreign law it is ‘necessary to use a choice of law rule in tort
or delict to select a third law by which to determine the liability of the

227 [1967] V.R. 355,
228 (1974) 7 S.A.S.R. 86.

229 Plozza v. South Australian Insurance Co. Ltd. [1963] S.A.5.R. 122,
128-129; Hall v. National & General Insurance Co. Ltd. [1967] V.R.
335, 364. Any relevant precondition must presumably be substantive
and not merely procedural, for if it is regarded as procedural only it
will be ignored here: General Steam Navigation Co. v. Guillou
(1843} 11 M. & W. 877, 152 E.R. 1061. See Cheshire and North, pp.
702-703; Dicey and Morris, p. 1192,
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230 the question arises whether the choice of law -

insured to the claimant,
rule which a court in the United Kingdom would use will be the rule in
Phillips v. Eyre or McElroy v. McAllister, or the rule which would be used.
by a court in the country of the direct. action legislation in question.
There is no authority on this 1:><:nint.‘23 1 1t would seem, however, that the
question whether or not the insured would be liable in tort or delict in-an
action in the United. Kingdom is in principle an issue separate from the

question whether or not the insurer is liable to the third party in an action

in the United Kingdom.

Torts and delicts at sea

A. TORTS AND DELICTS COMMITTED ON
THE CONTINENTAL SHELF

2.106 By virtue of section 3(2) of the Continental Shelf Act 1964 (as
extended by section § of the Mineral Workings (Offshore Installations) Act
19713232 and the Orders in Council made thereunder,>>>
out of acts or omissions taking place in certain offshore areas in

questions arising

connection with the exploration of the sea bed or subsoil or the
exploitation of their natural resources are to be determined according to
"the law in fqrée" in such part of the United Kingdom as is specified in
the Orders. It is thought that one effe(;t of these provisions is that an
act or omission which takes place in a designated offshore area is to be
treated for choice of law purposes as if ‘it had occurred in the

230 This may not be necessary under the legislation In question. It was,
for example, stated in Plozza v. South Australian Insurance Co. Ltd.
[1963] S.A.S.R. 122, 127-128 (where the legislation applied was that
of the country of the forum) that the insured had to be liable to the
claimant according to the law of the place where the tort occurred
but that it was not necessary that he should also be liable according
to the lex fori, and the rule in Phillips v. Eyre was not invoked.

231 It is assumed in Dicey and Morris, pp. 960961, that the choice of
law rule of the forum would apply: o ' h

232 'fhese provisions will be repealéd‘, én_-d‘: replaced by s.23 of the Oil
and Gas {Enterprise) Act 1982, when-the relevant provisions of that
Actare brought-into force. - R :

233 5.1 1980 Nos. 184 and 559; S.I. 1982 No. 1523.
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specified part of the United Kingdom, so that (for example) the English
choice of law rule in tort would apply in an action in an English court
arising out of an act or omission which had occurred in the Scottish or

Northern Ireland offshore area.zs#

B. OTHER TORTS AND DELICTS COMMITTED ON
THE HIGH SEAS235

1. Torts and delicts not confined to one ship2%

2.107 A collision is, perhaps, the most obvious example of a tort or
delict on the high seas which is not confined to one ship. Cases arising
out of collisions on the high seas are in England decidéed according to "the
general maritime law as administered in Uilnglamd]",z37 which means, in

234  Daintith and Willoughby (eds.), A Manual of United Kingdom Oil and
Gas Law (1977), pp. 33, 56-57, 397-398,

235 The expression "high seas" is here used to mean that part of the sea
which is not subject to the sovereignty of any state. This meaning is
more confined than that sometimes attached to the expression,
particularly in connection with the jurisdiction of the Admiralty
Court, which extended to the territorial sea as well. See Halsbury's

Laws of England, Vol. 1 (4th ed., 1973}, paras. 301 ff.; and The
Tolten] 19#6i P. 135, 156 1f.

236 It is for convenience that we refer only to ships. The same
principles would apply to any other seagoing structure, such as an oil
rig.

237 The Leon (1881) 6 P.D. 148, 151 per Sir Robert Phillimore. See The
. Zollverein (1856) Swab. 96, 166 E.R. 1038; The Chartered Mercantile
Bank of India, London, and China v. The Netherlands India Steam
.Navigation Co,, Ltd. (1283) 10 Q.B.D. 521; Cheshire and North, pp.
231-292; Dicey and Morris, p. 974; Marsden, The Law of Collisions
at Sea (British Shipping Laws, Vol. 4, 11th ed., 1961), paras. 249-250,
and 261 et 3 Winter, "Maritime Torts: The Choice-of-Law
Principles”, %54) 3 LCL.Q. 115 121-125, Regulations for
preventing collisions have now been adopted by international
agreement: Convention on the Revision of International Regulations
for Preventing Collisions at Sea {1972) Cmnd. 5471. Effect has been
given to these regulations in the United Kingdom by the Collision
Regulations and Distress Signals Order 1977, S.1. 1977 No. 982 (as
amended). These extend in certain circumstances to seaplanes and
have been similarly applied in modified form to hovercraft
(Hovercraft (Application of Enactments{Amendment) Order 1977,
5.L 1977 No. 1257). | '
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reality, the rules evolved by English- courts for the determination. of
maritime qn.testions,.23 8 and which was described by Willes J. in Lioyd v.
G.uibert?” as "being in truth nothing more than English law".2%0 . The
application of English law by the English courts in disputes concerning
collisions is well settled, and it would further appear that the English
courts apply English law to all torts onthe high seas, whether or not the
case is heard by a court exercising Admiralty jurisdiction and whether or
not the principles of maritime law are invokecl:zl“l the exact scope of
these principles does not apbeaf to be entirely clear. The ‘English law to
be applied includes statutes which can as a matter of construction extend
to the high seas, but not those which cannot be so construed.2%2 It is
not clear whether a distinction would be made 'between, on the one hand,
a tort or delict which could only be said to have taken place on the high
seas (such as a collision), and, on the other hand, a tort or delict which
(while not confined to one ship)_ could be described as having-take'n place
on board one of the Ships rather-than upon the high seas - fcr example, a
defamatory statement communicated from one ship to another.

238 See The Gaetano and Maria {1882) 7 P.D. 137, 143 per Brett L.J.;
The Tojo Maru[1972] A.C. 242, 290-291 per Lord Diplock..

239 (1865)L.R. 1 Q.B. L15.
240  Ibid., 123.

241 'E.g. The Sub-Marine Telegraph Co. v. Dickson (1864) 15 C.B. (N.5.)
759, 143 E.R. 983 (negligently allowing anchor to foui cable lying on
sea-bed); The Tubantia [1924] P. 78 ({trespass and wrongful
interference with salvage services). See Cheshire and North, p.
292; Dicey and Morris, pp. 972-973; Winter, "Maritime Torts: The
Choice-of-Law Principles”™, (1954) 3 L.C.L.Q. 115, 12}, - -

242 For example, in: both Davidsson v. Hill. [19011 2 K.B. 606.and The
Esso Malaysia [1975] Q.B. 198 the provisions of the Fatal Accidents.
Acts were held to.apply to an action by a foreigner arising out of
events which had occurred on the high seas. The editors of Dicey
and Morris suggest (at p. 975, n. 77) that the Maritime. Conventions
Act 1911 would also apply as part of the general maritime law. By
contrast, it was held in Cope v. Doherty (1858) 2. De G. & J. 614, &4
E.R. 1127 and in The Wild Ranger (1862) Lush. 553, 167 E.R. 249
that the limitation of Liability provided for by the Merchant Shipping
Act 1854, s. 504, did not extend to foreign ships on the: high seas:
see above, para. 2.58..° D P o
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2.108 Despite the contrary decision in Kendrick v. Bumeztl:,zl’(3

the
law of Scotland on these questions is believed to be to the same general

effect. In other words, such cases fall to be regulated, according to the

laws and customs of the sea, by the maritime law of Scotland. This has
been held to be identical to that of England.zw The history of the

matter is discussed in Sheaf Steamship Co. Lid. v. Compania
245

Transmediterranea.

2.109 Although it would be possible to maintain that the rule in
Phillips v. Eyre or McEiroy v. McAllister applies to torts and delicts on

the high seas, and that the lex loci delicti for the purposes of the second

limb of the rule is the maritime !Law,z"*6

be that the rule does not apply at all. 247

the preferable view must surely
If this is so there is no question

of the possible operation of the Boys v. Chaplin exception.

243 (1875) 25 R. 82. See also the explanations of Lord President Dunedin
in Convery v. Lanarkshire Tramways Co. (1905) 8 F. 117.

244  Currie v. McKnight's Executors (1896) 24 R. 1.

245 1930 5.C. 660.

246 See Graveson, Conflict of Laws (7th ed., 197%), p. 585. The
judgment of Phillimore J. in Davidsson v. Hill (1901] 2 K.B. 606, 616
appears to assume that the double~barrelled general rule does apply,
at least in relation to an action for damages for personal injury
sustained as a result of a collision on the high seas, or an action
under the Fatal Accidents Acts consequent upon such a collision.
The same appears from Gronlund v. Hansen {1969) 4 D.L.R. (3d} 435, .
443, In the latter case reliance was placed upon Canadian Natmnai
Steamships Co. v. Watson [1939] 1 D.L.R. 273. Even if Gronlund v.
Hansen is properly classified as a tort occurring on the high seas and
not confined to one ship, since it arose {at least partly) out of a
collision, Watson was a tort involving only one ship, and the two
cases would therefore seem to require the application of different
sets of principles.

247 Cheshire and North, p. 291; The Chartered Mercantile Bank of
India, London, and China v. The Netherlands India Steam Navigation
Co., Ltd. (1383) 10 Q.B.D. 521, 537, per Brett L.J.
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2. Torts and delicts confined to one ship

2.110 In England, it seems likely that the general rule would apply in
this s:i‘ctja1:i<.m.2i’8 If so, it would seem reasonable to suppase that the lex
loci delicti would in all ordinary cases be the law of the ship's flag {or, if
the flag does not identify a single system of law, that of the port of
|:'egis1:ry,).2£‘t9 In Scotland, it is believed that as a general rule the
requirement of double actionability would require to be fuliilled but there
is no express authority to this effect.

C. TORTS AND DELICTS COMMITTED IN FOREIGN WATERS -

1.,  Torts and delicts not confined to one ship

2.111 In England, the general rule in Phillips v. Eyre applies, and the
law of the flag of the ship. or ships is 1rre1evant, for the purposes of the
second limb of the rule the lex loci gg_l_;_c_n is that of the littoral state,2%0
The mast obvious example of such a tort is a collision, either between two
ships or between a ship and a fixed structure. Similarly, it is believed
that in Scotland the rule of double actlonablhty would apply, the lex loci
delicti being the law of the httoral state.

248 Canadian National Steam'ships Co. v. Watson [1939] I D.L.R. 273;
Cheshire and North, p. 290; Dicey and Morris, p. 972; cf. Winter,
"Maritime Torts: The Choice-of-Law Principles", (1954) 3 L.C.L.Q.
115. An example of such a tort is provided by The Jalakrishna
r1983] 2 Lioyd's Rep. 628, where, however,.choice of the applicable
law was not in: lssue. : :

249 Cf. Gronlund v. Hansen (1969) & D.L.R. (3d) 435, #43 where the lex
loci delicti-was held to be "the general maritime law of all civilized
_nations as it is: administered in Canada". This does not. appear to be
~consistent with the classification of this case’as involving a tort
confined to one ship, but (pace Dicey and Morris, p. 972, n. 56) it
may be that it should not be so classified. See above, n. 246.
Section 265 of the Merchant Shipping Act 1894, which provided a
chioice of law rule for certain purposes, and which was relied:.upon in
Canadian_National Steamships Co., v. Watson [1939] 1 D.L.R. 273,
was. repealed by the Merchant Shipping Act 1970, s.IOG and Schedule

3, and was not replaced. -

250 The Halley (18638) L.R. 2 P.C. 193 (P.C.); The M. Moxham (1876) 1
. P.D. 107 (C.A.); Carr v. Eracis Times & Co..[1902] A.C. 176; The
Arum [1921] P, 12; The Waziristan [1953] L W. L.R. 1446, .
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2. Torts and delicts confined to one ship

2112 It would seem that the general rule in Phillips v. Eyre would

apply in this situation also, although there appears to be no English

authority.25 1

Whether an English court would consider the lex loci
delicti to be the law of the ship's flag or the law of the state in whose
waters the ship was situated when the tort occurred remains undecided.
The latter, however unattractive, would appear to be more consistent

252

with the general rule, and the question was decided in this sense in

Scotland in the case of MacKinnon v. Iberia Shipping Co. Ltd.,25 3 which

is examined in paragraph 2.45 above.

Torts and delicts in flight2>"

2.113 There appears to be no relevant authority. The questions
which arise in this context are similar to those which arise in connection
with ships, although the legal treatment accorded to aircraft is not
entirely analogous to that accorded to ships.zjj In particular, it appears
that the concept of the "law of the flag" has not been developed to the
same extent in relation to aircraft as it has in relation to ships. In
consequence it may therefore be that in the case of a tort or delict
confined to one aircraft over the high seas, the applicable law will be the
lex i_gﬁ and that the law of the state of registration of the aircraft

251 The point was not raised in Sayers v. Internaticnal Drilling Co. N.V.
[1971]1 1 W.L.R. 1176 (C.A.): see above, paras. 2.89 - 2.93. This
case concerned an accident on an oil-rig,

252 See Yorke v. British & Continental Steamship Co. Ltd. {1945) 78 LI.
L.R. 181, 184, per du Parcq L.J.

233 1955 5.C. 20.

25% See generally, Graveson, Conflict of Laws (7th ed., 1974), pp. 585-

. 589%; McNair, The Law of the Air (3rd ed., 1964), pp. 281-295;

Shawcross and Beaumont, Air Law, Vol. 1 (#th ed. re-issue, 1984),
paras. I{93)-(98).

255 McNair, The Law of the Air (3rd ed., 1964}, pp. 260 ff.
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256 1 ali other cases a rule corresponding to that

would be irrelevant.
applying to ships may exist, the lex loci delicti, where relevant, being that

of the subjacent territory.257

2,114 Some of the issues which may arise i this field involve also a
contract of carriage and are the subject of uniform rules arrived at by
international agreement,25 8 which means. that, in a case to which the

rules apply, the choice of law rule in tort.and delict will not.in practice be
' 259

invoked, and probably cannot in any event apply.

256 Ibid., 288; but with one exception the shipping cases. cited in.support
of this proposition do not concern torts which were confined to one
ship. : '

257 1Ibid., 282; and for collisions see pp. 288-295. Cf. Shawcross and
Beaumont, Air Law; Vol. 1 {4th ed. re-issue, 1984),:para. (97}

258 The Carriage by Air Act 1961, s.1 and Schedule 1, gives effect to
the Warsaw Convention as amended at The Hague (1955). That
Convention has subsequently been further amended, and Schedule 1
to the Carriage by Air Act 196! will in consequence be replaced by
Schedule | to the Carriage by Air and Road Act 1979 when s.1 of
that Act is brought into force. The Carriage by Air (Supplementary
Provisions) Act 1962 gives effect to the Guadalajara Convention
(1961). These .conventions apply only to. certain "international
carriage”, but have been. extended in: modified form to. almost all
other carriage by air: Carriage by Air Acts (Application of
Provisions} Order 1967 (S.I. 1967 No. 480) as amended. It has been
suggested that. this Order will always be applied in an.action in the
United Kingdom notwithstanding the existence of a. foreign element:
Shawcross and Beaumont, Air Law, Vol. 1 (#th ed. re-issue, 1984),
para. VII (73)-(74).

259 Shawcross and Beaumont, Air Law, Vol. 1 {(4th ed. re-issue, 1984),
- para.  VII {71); McGilchrist, "Does the Warsaw. Convention. govern
non-contractual liability?" [1983] L.M.C.L.Q, 685.. See, for example,
Goldman v. Thai Airways International Ltd.. [1983]: I’ W.L.R 1186
{plaintiff injured on board a Thai aircraft 30 miles north-west of
Istanbul).. - _ o . .
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PART III
THE CASE FOR REFORM

A. THE PRESENT LAW IS ANOMALOUS

3.1 The present law gives a very prominent role to the lex fori
through the double actionability rules in Phillips v. Eyrezso and in
McElroy v. Z\Acﬁ\llister.z61

so far as it has received express justification, appears to be based on the

The prominence of the role of the lex fori, in

idea that as a matter of principle an action in the United Kingdom on a
foreign tort or delict should fail if it is not in accordance with the
domestic law of the forum. This idea was expressed by Lord Justice-

Clerk Thomson in McElroy v. McAllister as follows -

"so far as actionability is concerned, it would be too much to expect
the Court of the forum to entertain an action for what is not a
wrong by the law of the forum. The Court of the forum must in
fundamentals be true to its own 1aw";262

and in the same case Lord President Cooper said that -

"if a pursuer chooses to sue not in the primary Court [i.e. in the
country where the delict was committed] but in some other Court of
his own selection, he has only himself to thank if he finds himself
encumbered by difficulties which ... prove insuperable."

3.2 Similarly, in The Halley Selwyn L.J. said -

"it is ... alike contrary to principle and to authority to hold, that an
English Court of Justice will enforce a Foreign Municipal law, and
will give a remedy in the shape of damages in respect of an act
which, according to its own principles, imposes no liability on the
person from whom the damages are claimed.”

260 (1870) L.R. 6 Q.B. L.

261 1949 5.C. 110,

262 Ibid., 117.

263 Ibid., 139.

264 (1868) L.R. 2 P.C. 193, 204.
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3.3 It may be doubted whether the Privy Council in The Halley
really ™.. intended to lay down a general rule to the effect that no action
for a tort could succeed in England unless it was well founded according
to English domestic 1aw".265 Nevertheless, a role of such prominence for
the lex fori may have been understandable in view of the earlier history of
actions on foreign torts and delic’cs,266 and given also that the law of tort
and delict was formerly seen much more than it is today as having a
punitive, deterrent or "admonitory" function, and thus as closely allied to
the criminal law (where there is, of course, no question of applying a
foreign law in a prosecution in the United Kingdc‘:rr’n).zs7 However, the law
of tort and delict is no longer seen in the same light. It is today seen
much more as compenéatory, or as concerned with restoring an
equilibrium of private rights:

v . .under modern conditions, the law of tort, like the law of contract,
serves the purpose of adjusting economic and. other interests,, ... it is
increasingly an instrument of distributive rather than of retributive
justice, and ... for this reason the argument in favour of the lex fori
derived from the connection between the law of tort and the law of
crime carries little conviction today."263

In our view the prominence of the lex fori therefore now requires to be

re-examined.

3.4 The application.of the. lex fori as a matter of principle to
foreign torts and delicts, and its prominence under our present law, are

the subjects of widespread academic criticism;zsg and, although the role

265 Dicey and Morris, p. 937.
2656 See above, paras. 2.8 - 2.9, 2.38.

267 The reasons for the role played by the lex fori are surveyed by
Kahn~-Freund at pp. 20 fi. '

268 Dicey and Morris, p. 931.

269 For example: Anton, p. 239; Castel, Canadian Conflict of Laws, Vol.
2 (1977); pp. 615-616; Cheshire and North, pp. 266-268; Dicey and
Morris, pp. 931, 937-938; Graveson, Conflict of Laws (7th ed., 1974),
p. 570; Hancock, Torts in. the Conflict of Laws (1942}, pp. 36-89 and
(1968) 46 Can. Bar Rev. 226; Kahn-Freund, pp. 3%-35; Morse, pp.
50-55 and passim; Sykes and Pryles, Australian Private International
Law (1979), p. 332, ‘
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of the lex fori in the present English rule was confirmed in Boys v.
Chaplin, Lord Wilberforce there said of the first limb of the rule in

Phillips v. Eyre that -

"ilt may be admitted that it bears a parochial appearance: that it
rests on no secure doctrinal principle: that outside the world of the
English-speaking common law it is hardly to be found.,"270

In almost every other area of the civil law271 a court in the United
Kingdom is prepared to apply a foreign law in an appropriate case (unless,
of course, it would be contrary to public policy to do so); and everywhere
else in our private international law, except in matters of procedure, if
our choice of law rule selects a foreign law to determine a question, that
foreign law applies exclusively and not concurrently with the lex fori.

3.5 One argument in favour of a heavy emphasis on the lex fori is
that an English, Scottish or Northern Ireland court is thereby able to
272

We do not
believe this argument to be as strong as might at first appear. In the

"give judgment according to its own ideas of justice".

first place, we do not see why this argument should prevail in the field of
tort and delict but not in other fields. In the second place, and more
impertantly, we believe that such an assertion begs the question. A
distinction must in our view be drawn between justice at the substantive
level and justice at the choice of law Ievel.273 In other words, while we

must assume that our domestic law represents our own ideas of justice

270 [1971] A.C. 356, 387. We understand that countries in which a rule
analogous to Phillips v. Eyre or McElroy v, McAllister applies, or has
-applied, include Egypt, Hungary, Japan, Syria, Thailand and the
Soviet Union. The Hungarian provisions are set out in the Appendix
to this paper.

271 The field of divorce provides an exception.

272 Boys v. Chaplin[1971] A.C. 356, 400, per Lord Pearson.

273 See Kegel, "The crisis of coniflict of laws", [1964] II Hague Rec. 91,
185; Jaffey,” "Choice of law in tort: a justice-based approach",
(1982) 2 L.S. 98; and also Jaffey, "The foundations of rules for the
choice of law", (1982) 2 Ox. 1.L.S. 363.
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between the parties in a case involving no foreign element, the
introduction of a foreign element changes the picture; and as is
recognised in other areas of our private international law, it may be. that
the foreign elements in a case make it entirely just to apply a foreign law
to determine a dispute, even though the substantive provisions of that
foreign law might be very different from those of the lex fori. As Jaffey
has put it~
nJustice at the substantive level is to be found in domestic tort rules,
but if one or more of the parties. is foreign, and relevant events
occurred abroad, justice between the parties at the choice of law
level may require that the substantive standards of justice of
another country's law should be applied by the English court,"274
Although opinions may differ about the particular foreign elements which
should be taken into account and the weight to be attached to them, it is
difficult to justify being "... so provincial as to say that every solution of

a problem is wrong because we deal with it otherwise at home*.2?

3.6 ‘Both the rule in Phillips v. Eyre and that in McElroy v
McAllister require a reference to the lex loci delicti, and it is therefore
clear that neither in England and Wales nor in Scotland ‘has it been
accepted that "our own ideés of jusﬁce-" require the "unaduiterated
application of the lé_x ;gﬁ., Apari: from mattérs of procedure; and’ subiect
to overri-di'hg public policy considerations, we do not believe that there is
today any reason of "princi'ple why the . g fori should: be "applied
autom-atically and in every case; without regard to the circumstances.
Although it might, of course, be right in a particular case to apply the: lex
fori, its automatic’ rolein- our present law seems to us to be rigid and
unnecessary, especially sincé.—_ the forum may well have no relevant
connection. at all with the dispute, being dictated only by the presence

there of the wrongdoer or of his ass-s:ts.276

274 Jaffey, "Choice of law in torts a justice-based’ approach", (1932)-2
L.5. 98, 102,

275 Loucks v. Standard: Oil Co. of New York 120° N.E. 198 (1918), per
Cardozo-J. at' p. 201. - - e o

276 Cfi. the view of Lord President Cooper quoted in pa.raf 3.1 above.
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3.7 Apart from the argument based on justice which we have just
277 judicial
support for the present law appears to be based more on the difficulty of
278

considered and which Lord Pearson used in Boys v. Chaplin,

finding an acceptable alternative rule than upon a principled defence

of the first limb of the general rule.

B. THE PRESENT LAW LEADS TO INJUSTICE

3.8 The injustice of the present law stems mainly from iis
requirement of double actionability. This requirement follows from the
fact that the interests of justice clearly require that in our present rule
the role given to the lex fori should be confined. For example, where the
wrongdoer's conduct and its reaction upon the claimant would give rise to
no cause of action at all in the place where the train of events occurred,
it would be wrong to permit the wrongdoer to be subjected to liability
under our own domestic law for no reason other than that the claimant
chose to bring his action in the United Kingdom. Thus in Scotland, an
action arising out of a foreign delict is based upon the lex loci delicti,
whose application is tempered by the superimposition of the lex M_Z?EQ
In England and Wales and in Northern Ireland the position is the converse:
the lex loci delicti tempers the application of the lex _f__q_g'_i.zso The
results of these two rules are in practice usually the same. As is widely
conceded, however, the result of these (or indeed any similar) double
actionability rules is another injustice: they are considerably to the
advantage of the wrongdoer. The claimant cannot succeed in any claim
unless both the lex forl and the lex loci delicti make provision for it; but
the wrongdoer can take advantage of any defence available under the lex
fori, and also of any substantive defence that is available under the Jex
loci delicti. An example of such injustice is provided by the Scots case of
McElroy v. McAllister itself, which was described by Lord Keith in his

277 [1971] A.C. 356, 400.
278 See below, para. 3.17.
279 See paras. 2.38 - 2,40 above.
230 See paras. 2.8 {i. above.
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judgment as "a typical case where insistence on the double rule

281

enunciated by Willes, J., may work injustice”. In Boys v. Chaplin

Lord Pearson said of the general rule as it is now understood that it -

"... involves a duplication of causes of action and is likely to place an
unfair burden on the plaintiff in some cases. He has the worst of
both laws."282

3.9 As Lord Pearson further pointed out in Boys v. Chaglin,283 the
existence of a double actionability rule makes it hard to see that a court
in this country is at present able to "give judgment according to its own
ideas of justice“.zgq' Under such a rule the claimant can never succeed
to a greater extent than is provided for by the less generous of the two
systems of law concerned; and, depending on the particular divergences
betweer those two systems, he may not succeed even to that extent. It
is therefore not ne.cessarily the case that the result produced by a double
actionability rule corresponds with the standards of justice of either of
the two systems of law concerned, except where those two systems
themselves give virtually identical results; and in the case where the two
systems of law do give virtually identical results, there seems little point
in deciding the case or the issue by reference to more than one of those

systems.

3.10 It might be argued that, in England and Wales, the Boys v.
Chaplin exception will eliminate any Injustice caused by the general
double actionability rule, since in that case the lex fori alone was applied
and the provisions of the lex loci delicti avoided. However, the existence
in England and Wales since Boys v. Chaplin of a potential exception to the

general rule does not, in our view, remedy the flaws in the general rule
itself. Further, the exception is in any event unsatisfactory, for the

reasons mentioned in the next following paragraphs. -

281 1949 S.C. 110, 132. The case is discussed above af"paraé. 2.39 -
2.41.

282 [1971] A.C. 356, 405.
283 Ibid.
284 Ibid., 400. 78



€. THE PIESENT LAW IS UNCERTAIN

311 Tie uncertainty of the present law consists mainly in the
doubt surrourding Boys v. Chaplin: the extent to which exceptions may be
made to the zeneral double actionability rule is not clear. By contrast,
the effects of the general rule are by now fairly clear in principle. Even
$o, it will be apparent from paragraphs 2.53 - 2.105 above that the
operation of the general rule as applied to a humber of issues in tort or
delict remairs a matter for speculation, owing to the lack of authority.
While this stiute of affairs is unsatisfactory, the problems which it may
cause should 10t be over-estimated, since it would probably be fairly clear
in most cases what the result of applying the general rule should logically
be; although it is true that some of the areas of doubt are of considerable
potential importance, such as the relationship between our choice of law
rule in tort and delict and contractual exemption clauses,285 and the

rights of third parties against insure-rs.286

3.12 However, the Boys v. Chaplin exception is another matter. As
far as the lav of Scotland is concerned, the principal uncertainty is
whether, and if so) to what extent, the courts in Scotland will adopt the
Boys v. Chaplin exception. In England and Wales and in Northern Ireland,
the uncertain'y arises from the case itself. The exception is almost
wholly undefired and the manner of its application in future cases is a
matter for speculation. We have explored the doubts raised by the case in
Part 11;237 they may be summarised as follows -

(@ 1t is not clear how far the exception goes. Clearly it can
resilt in the application of the lex fori alone instead of the
congurrent application of both the lex fori and the lex loci
delicti. Whether it could in appropriate circumstances result
in the application of the lex loci delicti alone, or in the
app ication of some third law alone, is a matter of conjecture.

285 See paras. 2.89 - 2.100 above.
286 See paras.2.102 - 2.105 above.
287 Paras 2.2} - .36, 2.46.
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(b) It is not clear what circumstances will justify the use of the
exception. However, it does seem that the mere fact that the
claimant's rights are doubly restricted under the general rule
will not be sufficient to bring the exception into play.
Emphasis was laid in Boys v. Chaplin itself on the fact that

the parties were English and simply happened to be in Malta at
the time of the accident: the parties had little connection
with Malta, and the disapplication of Maltese law would not
undermine. the policy of the Maltese law. However, it is not
possible to predict with confidence what factors might be
thought relevant in a future case, or what weight would be

attached to them.

313 - In our view, the uncertainty surrounding the Boys v. Chaplin

exception is unsatisfactory. Fears were expressed in Boys v.. Chaplin that
uncertainty would resuit from the adoption of the concept of the "proper
law of the tort" as a choice of I-emz-rule;288 The exception to the general
rule which was created in Boys v. 'Chaglin appears to have resulted in a
degree of uncertainty which is no less. unsatisfactory. This uncertainty
can only work to the detriment of the public, by complicating the task of
professional advisers, by casting doubts on insurance claims and by
increasing the hazards of titigation. It is hard to say whether the
tendency to litigate has been increased or reduced, but it appears likely
that litigation, once embarked upon, will be more prolonged and more

expensive.

D. FORUM SHOPPING

314 A claimant. is said to be "forum shopping" when he is able to
bring his action.in any of two or more countries, and he. chooses the one

where he believes the outcome will be most favourable to him. This

288 [1971] A.C. 356, 381 per Lord Guest, 383 per Lord Donovan,, 405-per
Lord Pearson. We discuss the proper law of the tort in Part IV
below. _ - .

8’0



practice receives much condemna.tion,289 and a choice of law rule which
might encou ‘age it may come in for criticism on that account. It might
therefore be said that one advantage of the present doubie aétionability
rule is that it diécourages forum shopping to a greater extent than the
application <f a single law would, for the claimant has to surmount two
hurdles rather than one hurdle only. To this extent a claimant may be
discouraged :rom bringing an action in the United Kingdom.290 However,
even if this is true, it only reduces the number of claimants who are
shopping for a forum in this country; it does not necessarily mean that
forum shopp ng is reduced as a global activity, since the potential
claimant may be encouraged by our choice of law rule to shop elsewhere
for his forum.

3.15 Wi: have no evidence of the extent to which forum shopping
actually oceu s,291 and we are therefore not able to express a view abouyt
how far it s realistically necessary or desirable to 8o in order to
discourage ths practice. However, we do not believe that arguments
based on foruin shopping are more or less important in the context of tort
and delict thaq in any other context; and, in any event, the choice of a
forum may be influenced by a large number of factors, of which the
relevant choice of law rule is only one. It is possible to curb forum
shopping by rieans of the rules relating to jurisdiction or of the doctrine
of forum non conveniens, but apart from this, and in the absence of

uniform rules >t substantive law, the incidence of forum shopping will be
reduced if the choice of law rules of different countries are similar or the
same. To the extent that a desire to discourage forum shopping should be
allowed to infliience our choice of law rules, this is an argument in favour
of a reformed choice of law rule which bears a closer resemblance than
our existing on: does to the rules of foreign countries.

289 For examole, see Boys v. Chaplin [1971] A.C. 356, 378, 380 per Lord
Hodson, 283 per Lord Donovan, 389 per Lord Wilberforce, %01, 406
Der Lord I’earson,

290 Cf. Dicey and Morris, p. 937,

291 See Morse, pp. 57-58.
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3.16 It should be mentioned in this context that the Civil
Jurisdiction and Judgments Act 1982 contains provisions which are
relevant to actions- in: tort and delict.zc"2 When the relevant provisions of
that Act are in force it is possible that courts in the United Kingdom will
be faced more often than hitherto with actions arising out of foreign torts

or delicts.

E. CONCLUSION: CAN NO BETTER RULE BE FQUND?

3.17 In our view the present law cannot be justified on grounds of
principle and is anomalous, uncertain, and can result in injustice.
However, although it appears to have little extra-judicial support, there
also appears to be some judicial acceptance of the present law on the
practical ground that no better rule can be found. For example, in Boys
v. Chaplin, Lord Hodson, Lord Wilberforce and Lord Pearson were opposed
to appl.y'mg the lex loci delicti, on the ground that the locus delicti might
well be fcn'tuitr::vus;;293 and Lord Guest, Lord Donovan and Lord Pearson
were opposed to the adoption of the "proper law of the tort" on the ground
that it would give rise to greater untertainty.zg# Such judicial
acceptance of the present law is, however, not universal - for example,

Lord Denning‘- has been an advocate of the "proper law of the tor‘l:“.295

3.18 Our provisional view is that, for the reasons above stated, the
present law is defective and should be reformed, and comments are
invited on this view. The remainder of this consuitation paper is

concerned with thel'question of what should replace the present law.

292 In particular, Schedule 1, articles 5(3), 6; Schedule 4, articles 5(3), 6.
293 [1971] A.C. 356, 380, 388 and 405 respectively.

294 Ibidi, 381, 383 and 405 respectively. _
295 Boys v. Chaplin 119681 2 Q.B. 1, 19-26 (C.A.); 5Sayers V.
Tnternational Drilling Co. N.V. [19711 1 W.L.R. 1176.
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PART IV
THE OPTIONS FOR REFORM

A. INTROLUCTION

4.1 In this Part we describe in broad terms a number of basic rules
or approaches which might form the foundation of a choice of law rule in
tort and delict more appropriate than the one we now have. Although
each option for reform has its own advantages and disadvantages, there
are also certiin general considerations which we have borne in mind
throughout, znd we therefore mention these before discussing the
individual opt ons. The options themselves fall into four groups. We
discuss first two possible rules based on the application of the lex fori.
We then consider three approaches which have in recent years been very
influential in the United States. Thirdly we discuss options based on the
application of the lex loci delicti.  Finally we consider the concept of
the "proper lavs of the tort" together with its United States manifestation
in the form of the Restatement Second. Of these options our provisional

conclusion is that two are acceptable as models for the reform of our own
choice of law rule.  One is an option whereby the lex loci delicti would
apply unless another country had a closer and more real connection with
the occurrence and the parties, in which case {subject to certain
conditions} the law of that other country would apply. The other option
would always zpply the "proper law" of the tort or delict (that is, the law
of the country with which the occurrence and the parties had the closest
and most real connection), but certain presumptions as to the proper law
would be provided in a number of cases. These two options are
summarised at paragraph 4.144 below.

4.2 In view of the defects which we believe to exist in the present
law, we have firmed the view that our reformed system of choice of law
rules in tort and delict should, in principle, not leave the present choice of
law rules contiiuing to apply in any area, and we have therefore kept in
mind throughout t that our reformed choice of law rule is intended to have
as wide a field of application as possible.  However, in considering the
available options, we have not found it practicable in this Part to examine
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all the various types of tort and delict.  Although the discussion of the
options in this Part is not intended to be confined strictly to the "basic”
wrongs of personal injury, death, and damage to property, we have
however considered each option with such torts and delicts primarily in
mind.  Other types of tort and delict are then considered in Part V,

against the background of our conclusions from this Part.

B. GENERAL CONSIDERATIONS

le Matters which would be unaffected by our proposals

4.3 It should be recalled throughout what follows that none of our

proposals is intended to. make any change in the following areas..

(a) Procedure

b4 Some matters are classified for the purposes of private
international law as "procedural”, as opposed to "substantive”. The
distinction between procedure and substance is dealt with in the standard

296 The lex fori applies in any event

works on private international law.
to matters classed as procedural while matters classed as substantive are
governed by the system of law selected by our choice of law rule. We
propose no change in this prmc1ple or in the classification of any
particular matter. Thus (for example) the measure of damages (as
opposed to the heads of damage), rules of evidence, methods of
enforcement, and generally the mode of trial and the machmery of justice
in the United ngdom, all of whu:h are procedural would be unaffected

by our proposals.

(b) Mandatory rules

4.5 Certain rules of our own domestic law, although not
procedural, are regarded as so important that as a matter of construction

296 For example; Anton, ch.. 25; Cheshire and North, ch. XX;- Dicey-and
Morns, ch. 35, . .
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or policy they must apply in any action before a court of the forum, even
where the is:ues are in principle governed by a foreign law selected by a
choice of lav rule. In tort and delict Cases, owing to the universal
application «f the lex fori through the rules in Phillips' v. Eyre and
McElroy v. N cAllister, it has largely been unnecessary to decide which of

our rules of law are of mandatory application. Although this question
may arise more frequently under a reformed choice of law rule, our
proposals for reform are not intended to alter the principles involved or to
affect the clzssification of any of our rules of law as mandatory or not.

(c)  Public policy
4.6 It is always open to a court in the United Kingdom to refuse,
in exceptionai cases, to apply a foreign law on the ground of public policy:
"an English court will refuse to apply a law which outrages its sense of
justice or deuency“.297 This discretion is, however, to be exercised
sparingly:
"The courts are not free to refuse to enforce a foreign right at the
pleasure of the judges, to suit the individual notion of expediency or
fairness. They do not close their doors, unless help would violate
some fur damental principle of justice, some prevalent conception of
good mor-als, some deep-rooted tradition of the common weal,"298
Our proposals would not affect any of these principles, which we intend
should remain unchanged notwithstanding reform of our choice of law

rules.

(d)  Special c1oice of law rules

4.7 Except where otherwise stated, our proposals are intended to
do no more than replace our existing choice of law rules in tort and delict,
and are not int :nded to cover a wider or narrower field, Except where we

297 In the estate of Fuld {(No. 3) [1968] P. 675, 698 per Scarman J.

298 Loucks v. Standard Oil Co, of New York 120 N.E. 198, 202 (1918),
per Carduzo J; cited with approval in Cheshire and North, p. 148,
and Dicey and Morris, p, 83.
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expressly say otherwise; our proposals would therefore apply in all the
areas where our existing choice of law rule appties, but not in any area ta
which our existing choice of law rule does not extend. Further, our
proposals are not intended to. supersede or alter any special rules which
may exist in particufar fields, or preclude the adoption of further special
rules in the future. Our proposals are therefore not intended to affect

any rules adopted pursuant to any international convention.

(e) Jurisdiction
4.3 Cur ‘proposals are not intended to affect the jurisdiction of

courts in the United Kingdom.

2.  The expectations of the parties

4.9 The relevance of the expectations of the parties in tort or
delict cases. is a matter of some uncertainty. In the case of a contract,
for example, it is clearly of the utmost importance that the parties should’
be aware in advance of the obligations they are undertaking. In the
sphere of tort and delict the ques-tibn does not appear to us to be 50 clear-

cut,

£.10 As far as the expectations of a potential wrongdoer are:
concerned, it is argued that it is important to beable to predict, before
undertaking an activity, what law would determine liability in tort or
delict, if a tort or delict were to occur. As Kahn-Freund has said -
"Those engaging in activities which may involve liability should be

able to calculate the risk they are incurring. They should be able to
feel safe in Rome if they do these as the Romans do”,

or, in other words -

"when in Rome see that Hour insurance policy covers the risks against
which Romans insure",300

299 Kahn-Freund, p. 43;

300 Ibid., 44.
86



4.11 This argument seems to us to require some qualification., It
is, of cour:e, relevant in the case of potential wrongdoers who are alive to
the possib lity of liability in respect of their future activities, and who
may wish o take advice about the extent of that liability. However, such
a potentia wrongdoer is likely to have most in mind the possibility of
being sued in the country where his activities are being carried on. In
such a cas2 our rules of private international law are of no relevance,
Where a porential wrongdoer is conscious of the potential impact upon his
activities f our rules of private international law, the question is,
therefore, liow important it is that a court in the United Kingdom should
apply the sime law as would be applied in an action in the country where
the activity is being carried on. Although there may be other reasons for
doing this, protection of the expectations of the potential wrongdoer is
not one of 1hem, for {(as Kahn-Freund has said) "...expectations depend on
what the lawyers will tell their clients about the decisions of the
(:oz.trts...".3CI In many cases it would indeed seem to be doubtful whether
the potentizl wrongdoer could be said to have any relevant expectations
atall. In tte words of the United States Restatement Second -

"..e the protection of the justified expectations of the parties ... is of
lesser mportance in the field of torts. This is because persons who
cause injury..., particularly when the injury is unintentionally
Caused, uysually act without giving thought to the law that may be
appliec to determine the legal consequences of this condyct. Such
person:: have few, if any, justified expectations in the area of
choice of law to protect, and as to them the protection of justified
expectitions can play little or no part in the decision of a choice of
law quesstion."302

£.12 It has been argued, however, that it is necessary for insurers
to be able to predict the law by which their insured might be held liable in

301 Ibid., 1:3-154,

302 Restatement Second, S.143, comment b, pp. #415-%#16. The
descripiion of expectations as "justified” seems, however, to beg
the queition. See also Morris, "The proper law of a tort®, {1951) 64
Harv. L R. 281, 894-895, and The Conflict of Laws (3rd ed., 1934},
P. 305; thapira, (1977) 77 Col. L.K. 248,
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respect of his activities.  This is said to be necessary to enable the
insurer to assess the level of risk and to calculate the premiums
accordingly. Qur present understanding is that this argument is
misconceived: although foreseeability of risk does play a part in the
calculation of premiums, we. understand that its role is generally rather
small, and that premiums- are based more on an analysis of past liability
tham on an assessment of future risl‘c.?'o3 Further, we understand that the
level of premiums is not in practice affected by our own rules of private
international law, but, rather; reflects the level of damages generaily
awarded in the courts of the place where the activity is being carried on.
Where an action is brought in a court in the United Kingdom, the
assessment of damages is of course a matter of procedure and will be
governed by the lex fori, not the system of law selected by our choice of

law rule; and we propose no change in this psr-inc:iple.3 0%

4,13 . - The expectations of the parties are, however, relevant in a
different way after the tort or delict has occurred.. Here the concern of
the parties is not to predict the law according to which they must
regulate their conduct, but rather that the choice of law should be, and be
seen to be; reasonably appropriate in the circumstanges.' It is necessary

that our choice of law rules should.not be capricious. in their oper.ation.3 05

303 C.R. Morris, "Enterprise liability and the actuarial process - the
insignificance-of foresight", (1961) 70 Yale L.J. 554; Hanotiau, "The
American Conilicts Revolution and European Tort Choice-of-Law
Thinking", (1982)30 Am. J; Comp. L. 73, 76-78,

308 We are grateful to the British Insurance Association for their
- assistance on these matters. o

305 See Anton, p. 40: "... even if every judge were perfectly impartial
as between persons from his own country and persons. from others, it
would still be a. valid objection that without established rules any
decision which rejected the pleas of a stranger would be liable to be
construed as.a biased one. Justice might well be done, but would
the unsuccessful foreign litigant think so?" :
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The need for certainty in the law, and the tension between certainty
and re ‘inement

(a) The nead for certainty

4.14 #.iter a tort or delict has occurred, it is a consideration of the
first import: nce that the law should be certain, in the sense that the rules
should be cl:arly formulated and their results easily predictable. It is
clearly desirable that the parties to a dispute should be able to ascertain
their rights and liabilities as easily as possible, and preferably without
resorting to litigation. Where the subject matter of the dispute is a
foreign tort »r delict, this consideration would therefore support a choice
of law rule vshich, at least after the event, pointed as unambiguously as
possible towiirds the law by which the dispute between the parties was to
be decided. A clear and simple choice of law rule would make it easier
for insurance: companies to deal with claims; and would quite probably
promote settlements, since settlement might be difficult if the parties’
advisers coul{ not predict the course of litigation, and prediction would be
difficult if the applicable law could not be foretold.

4.15 There are also procedural reasons why certainty is desirable.
In the first lace, a party who wishes to rely upon foreign law in our
courts must srove it as a fact; but, if choice of law rules whose effect
was uncertair. applied, the parties might have to ascertain the content of
more than one system of law in order to be ready for more than one
outcome of the choice of law process. The applicable law could, no doubt,
be determined as a preliminary issue, but we believe that it would be
preferable to avoid this where possible, Secondly, where time limits are
regarded as niatters of substance, an uncertain choice of law rule could be
a trap for the partiés and their legal advisers: it would not be possible to
tell in advance which limitation period applied. Thirdly, it might not be
clear until th:: choice of law issue was resolved who were the appropriate
parties to the action.
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{b) The tension between certainty and refinement

4.i6 To achieve maximum certainty, a choice of law rule must be
based on a clear and simple connecting factor, with as few exceptions as
possible. Such rules have a high degree of rigidity, in that they cannot be
adapted to suit all the varied circumstances in which tort and delict cases
arise. However, the objective of any choice of law rule is ideally to
select the law which in all the circumstances it would be most appropriate
to apply, and cases may arise where the law selected on the basis of a
simple cennecting fantor is that of a country which has in reality very
little connection with the actual occurrence: | '
"No purely mechanical rule can properly dc; justice to the great
variety of cases where persons come together in a foreign

jurisdiction for different purposes with different pre-existing
relationships, from the background of different legal systems."306

417 A certain but crude choice of law rule whi.éh is not sufficiently
subtle to cater adequately for the circumstances of particular cases may
result in the application of what is clearly not the most appfopriaté law.
This becomes important where the result of: applying that law to the
dispute differs from the result which would be obtained by applying
another apparently relevant system of law, although it matters little
where the results would be similar. It would be idle to suppose that a
court is never influenced in its choice of law by its perception of the
results which will follow from its decision. Experience both here and
abroad (but particularly in the United States) has shown that a choice of
law rule of great simpﬁcity may produce results which "begin to offend

307 and the courts may therefore seek to escape from

our common sense",
them, for example by applying to a particular issue a different

classification, _é,nd hence also a different choice of law rule.308 Thus an

306 Boys v. Chaplin [1971] A.C. 356, 391, per Lord Wilberforce.

307 Morris, "The propér law of a tort", {1951) 64 Harv. L.R. 3381, 335,
and The Conilict of Laws (3rd ed., 1984), p. 304,

308 We have discussed the classification of a number of issues at paras.
2.49 fi. above, and we return to them in Part VI below,
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issue between the parties might be classified, not as an issue in tort or

delict, but s an issue in family 1aw,309 or cqn’:ract,310 or as

proc:edural;31 !

or, ultimately, the doctrine of public policy may be
invoked:3 12 i1 all such cases, the choice of law rule in tort and delict
would be avoided, The technique of classification is, of course, perfectly
legitimate in >rinciple, but it becomes particularly unsatisfactory where
the new clas:ification is artificial, Indeed, many issues in a tbrt or
delict case hive a dual nature {(being connected, say, with both tort or
delict and wit family relations), and cannot rigidly be classified into one
category or inother. Further, the "classificatory approach to tort

313

problems™ suffers from the fact that -

"Tilt is conceptually so crude and indiscriminating that, while
indicating a satisfactory solution for one case[’, it compels the court
to appro'e an unwelcome result in another,"3!

4.18 Whle it is important that our reformed choice of law rule
should possess a high degree of certainty, it is also important that it
should be suff ciently refined to be capable of selecting an appropriate
system of law in as high a proportion of cases as possible, so that the

309 For example, as to whether one spouse could sue the other-in tort,
see Haun schild v. Continental Casualty Co. 95 N.W. 2d 814 (1959}
(now superseded: Zelinger v, State Sand and Gravel Co. 38 Wis. 2d
98, 156 N W. 2d 466 (1968)); Warren v. Warren [ 1972 Qd. R. 386 (as
one of tw alternative grounds).

310 For exam e, Levy v. Daniels' U-Drive Auto Renting Co., Inc, 143 A,
163 (1928..

311 For example, Boys v. Chaplin [1971] A.C. 356, 381-382 per Lord
Guest, 383 per Lord Donovan; Grant v. McAuliffe 264 P. 2d 944
(1953); 1llberg v. Northeast Airlines Inc. 172 N.E. 2d 52¢ (1961),
[1961] 2 L oyd's Rep. %06,

312 For examsle, Kilberg v. Northeast Airlines Ing. 172 N.E. 2d 526
(1961), [1951] 2 Lloyd's Rep, 406,

313 As Morse tlescribes it p. 221,

314 Hancock, (1962) 29 U. Chi. L.R. 237, 253,
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courts are only r;areiy faced with the choice of either applying an
inappropriate law or using a device to escape altogether from the choice
of law rule in tort and delict. Unfortunately, these two factors (certainty
and refinement) tend to pull in opposite directions; in that it is the simple
rule which is more certain, and the refined rule which is less so. The
appropriate balance between certainty and refinement is, in our view, the
major test which an acceptable choice of law rule in tort and delict must

sr:t‘cisfy.3 15

4. The relevance of the problem of ascertaining foreign law

519 The problem of ascertaining foreign law should not be
underestimated: it may be time-consuming, expensive, inconvenient and
difficult, although the rule that foreign law must be proved.as a fact in
our courts is accompanied by the presumption that foreign law coincides
with our own unless the contrary is shown by the party who.raises the
question,M6 and,.in Northern Ireland, by the fact that a court there may
take judicial notice of the law of England and Wales and of the Republic
of Ireland.Bl?
.20 However, to use the difficulty of establishing foreign law as an
argument againét any choice of law rule which is likely to select a foreign
law is, in.our view, to go too far. All choice of law rules exist to cater
for those cases which, exceptiénélly, ‘contain;,aé- foreign element, and it is
to be expected in such cases that it may be a.ppi’.opriate to refer to a
foreign law. We do not see why the difficuity of establishing foreign law

315 Ci. J’aﬁ.ey, "The foundations of rules for the choice of law", (1982} 2
Ox. J.L.5. 368, 387-383.

316 See generally, Anton, pp.. 565 ff.; Dicey and Morris, ch.. 36. The
difficulty of ascertaining the details of foreign law was adverted to
by Lord Hodson and Lord Wilberforce in Boys v..Chaplin [19711 A.C.
356, 330, 387-333.

317 Judicature (Northern Ireland) Act 1978, s. 114(2).
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should be of greater relevance in the field of tort and delict than it is in
any other field of our private international law.

2.  Agreenent as to the applicable law

4.2 The difficulty of establishing foreign law is a strong practical
argument agiinst a choice of law rule which is uncertain to the extent
that the appl cable law could be any one of a number of foreign laws. To
require the parties to inform themselves on the provisions of one foreign
law may be z tolerable burden, but (save in exceptional cases) to require
them to do sc in respect of several foreign laws is not. However, it could
be that the pirties might find themselves able to agree on what system of
law should gcvern their mutual liability in tort or delict, and we believe
that such agr :ement (whether arrived at before or after the event) should
be given effect to in the United Kingdom. We therefore propose that the
parties shoult! by means of contract be permitted to choose which law
should govern an action between them in tort or delict. Although it seems
probable that an agreement as to the applicable law would often result in
the applicaticn of the lex fori, we propose that such an agreement should
be effective /hether or not it had this result.>+2 Comments are invited
on these proposals.  Although it may be that the present law already
permits these results, in which case no legislative change would be
necessary, the matter does not appear to be settled; our view is,
therefore, thzt any implementing legislation should expressly provide for

it. Comments are invited on this view also.

6.  Uniformity of result

4.22 Ideally, the outcome of an action in tort or delict would be the
same whatever the country in which the litigation took place. This
consideration favours our adepting a choice of law rule which is similar to
those used in other countries; but uniformity of result can never be
wholly achieved without agreement, at least as regards foreign countries,

318 Cf. article 129(%) of the Swiss proposals, whereby the parties may
after the event choose the lex fori only: see Appendix.
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and in the absence of such agreement it is not possible to do more than
bear this factor in mind. It is, however, possible to try to ensure
uniformity of result within the United Kingdom, and we therefore believe
that our reformed choice of law rule should be the same in Scotland, in
Northern Ireland, and in England and Wales, and that in each jurisdiction
it should continue to apply to cases where the foreign element springs
from another part of the United Kingdom in the same way as it applies to
cases with a wholly foreign element.

7. Renvoi’l?

4.23 Our discussion of the options for reform supposes that renvol
will, in principle, be excluded. In other words, a reference to a foreign
law will be to its internal law and will not extend to its rules of private

international law'.3 20 This is already: the position under the present
taw.>2!

C. THE OPTIONS FOR REFORM

1. Options based on the lex fori

(a) The lex fori as the uniquely applicable law

4.24% The sim)ples.t possible choice of law rule would be one that
applied the lex fori in every case. The arguments in favour of such a rule

are principally as follows:

319 See n. 55 above.

320 There is one area, namely defamation, where we canvass the
possibility of referring not only to the internal law: but also to the
private international law of a foreign country: see paras. 549 - 5.51
below. : '

321 See para. 2.13 above.
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(1)  The application of the lex fori would mean that there would
neve- have to be an investigation into what law was applicable.
Once an action was commenced, a lex fori rule would therefore be
as certain a rule as it would be possible to find,

(2) A lex fori rule would mean that it would not be necessary to
ascettain and prove foreign law, and the court in the United

Kingilom would always be applying a familiar law.

(3) A lex fori rule would mean that a court in the United Kingdom
alwars applied a law which must be taken to represent our own
domestic conceptions of substantive justice.

These argiments undeniably render a lex fori rule attractive. We

nevertheless believe that such a rule would be indefensible in principle,

4,25 [n the first place, as we have explained in Part Il almve,322 it
is not in our view necessary to apply the lex fori in a case involving a
foreign ele nent in order that a court in the United Kingdom may "give
judgment a:cording to its own ideas of justice". The exclusive application
of the lex lori constitutes a refusal to attach any weight to the foreign
elements ir a case. While in some areas of law there may be a good
policy reascn for such refusal, this is not, in our view, the position today
in the field of tort and delict. The English rule in Phillips v. Eyre has

always atta-hed some importance to a foreign law, namely the law of the
place where the tort was committed; and that rule now gives the lex
loci delicti greater weight than before, since the conduct complained of
muyst now bi: actionable, rather than merely not innocent, under that law.
The lex loc delicti has always had even greater weight in Scotland. It
would in our view be wholly retrograde to retreat from this position to the
extent of denying all relevance to any foreign law.

322 Atparas. 3.] - 3.7,
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4.26 Secondly, in some cases there might be several different
countries in which a claimant could legitimately make his claim (for
example; under the Civil Jurisdiction and Judgments Act 1982). In such
cases the certainty which is said to be the advantage of a lex fori rule
exists in reality only after an action has been commenced. Before then
the rights and liabilities of the parties will depend entirely upon where the
claimant chooses to make his claim, and the applicable law will be wholly
uncertain until he does make it. In addition to being unsatisfactory for

the defendant or defender, this is likely to discourage settlements.

4.27 Thirdly, the scope for injustice in such a rule is clear. For
example, a defendant or defender could be made liable in the United
Kingdom for an act which was. lawful at the place where the act was done
and in circumstances. where the train of events had no connection at all
with this country; conversely, the automatic application of the lex fori
may be hard on a claimant whose only chance of recovery may for reasons
beyond his control lie in suing here. It is no answer to say that a
claimant who chooses to: sue in the United Kingdom should be ready to
accept the application of the lex: fori, for although he may in theory have
a choice of forurm, he may in practice have no such choice if the

wrongdoer or his assets. are located here.

4.28 A fourth- point is that although {as we have said32%) there are
difficulties in ascertaining and proving foreign law, the existence of the
presumption that foreign law is the same as the lex fori, coupled. with the
possibility of agreeing the applicable law, in our view answers many of the

arguments in favour of the lex f_a:;_ri_..:e'z.!‘t

Finally, a lex fori rule would
discourage uniformity of result, even within the United Kingdom;. and {(to

the extent that this is. important) would undoubtedly encourage forum-

323 Para. 4.19:

324 Kahn-Freund, p. 35.
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shopping. 1t would also give rise to inconsistencies between actions
commenced in the United Kingdom and actions commenced in other
countries, jidgments resulting from which would fall to be enforced here
under, for ecample, the provisions of the Civil Jurisdiction and Judgments
Act 1982,

4.29 None of the foreign systems of law which we have surveyed
for the purposes of this paper adopts the lex fori as its exclusive choice of

law rule.3 23

(b)  The le ¢ fori as basic rule subject to displacement

4.30 It could be argued, of an action that takes place in a particular
country, thet the fact that it does so means that it is probable that at
least one of the parties has a connection with the country of the forum;
and that thi: in turn makes it likely that, in practice, in an action in the
United King jom, the most appropriate law will more often than not turn
out to be th: lex fori. It could be argued that in consequence the basic
rule should lie that the lex fori applies (since this would more often than
not lead to t1e'right choice of law), but that the lex fori should be capable
of displacen ent in favour of some other law when the circumstances so
warranted. Various different displacement rules are discussed below in
another con ex‘c;326 they range from the very specific (for example, the
application of the law of the common habitual residence of the parties
instead of the lex fori), to the very general (for example, the application,
instead of tte lex fori, of the law of such country (if any) as had a closer

and more rezl connection with the occurrence and the parties).

325 See Aprendix, but see also n. 270 above.
326 Paras. r.97 - 4,123,
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4,31 The introduction of exceptions to the automatic application of
the lex fori of course reduces the main advantage of the lex fori rule,
namely its simplicity; but, on the other hand, such exceptions would
represent an attempt to introduce a degree of refinement into a rigid
rule by referring to connecting factors which, where they applied, would
be intended to result in the application of a system of law more
approbria-te than the lex fori, thereby recognising the relevance of foreign

elements in the situation.

4.32 For two reasens we do not support a "lex fori with exceptions"
rule. First, we have doubts about the practical effectiveness of rules of
displacement when combined with a basic lex fori rule, unless the rules of
displacement were mandatory and very specific. There would seem to be
a clear tendency for courts which are faced with a choice of law question
in the context of tort and delict to.apply the iex fori if possible;ﬂ? There
can be little doubt that a "lex fori with exceptions" choice of law rule
would encourage this tendency.. Although this would in practice make the
results of such a rule more predictable, there would be a corresponding
loss in that less use than was intended would in practice be made of the
possibility of displécihg the lex fori in favour of the system of law
indicated by a relevant exception. The introduction of exceptions into a

lex fori rule might, therefore, not have the desired effect.

4.33 Our second and main objection to a "lex fori with exceptions”
rule is more fundamental: for the reasons above stated, we believe that
the lex fori is, as a matter of principle, the wrong place to start. In. our
view the lex fori has little, if any, prima facie claim to application; itis
the lex loci delicti which has the greatest prima facie claim to
application, and if a "basic rule with exceptions" approach is to be
adopted, it ought in our view to start with the lex loci delicti. We discuss
this approach below at paragraphs 4.55 - 4.125.

327 See, e.g., Shapira, (1977) 77 Col. L.R. 248, 255-256.
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4.34 The "lex fori with exceptions" approach has not been adopted
in any of the foreign systems of law which we have surveyed for the
purposes of this paper,328 although a draft bill which would have had this
result was :ubmitted to the Israeli Ministry of Justice by Professor Amos

Shapira.329 The Israeli Parliament did not, however, proceed with the
1y 330
bill,

2. Three rule-selecting approaches

4,35 /v rule~selecting” approach to choice of law is at the opposite
end of tte spectrum from a "jurisdiction-selecting” approach.
Jurisdiction- selecting choice of law rules merely - '
".. select a particular country (or jurisdiction) whose law will govern
the matter in question, irrespective of the content of that law.
They d2 not select a particular rule of law. Theoretically at least,
the court does not need to know what the content of the foreign law
is untli after it has been selected."331
Rule-selecting approaches, on the other hand, do not blindly select a
jurisdiction whose domestic law will determine the outcome of the
dispute; ins ead, from among the competing domestic rules which have
some claim to be applied, a rule-selecting approach picks one domestic
rule accordirg to given criteria (which usually take account of the content
of the dome:stic rules in question), and that domestic rule will decide the
particular i:sue in dispute. Different rule-selecting approaches use

328 See Apfendix.

329 For tex: and comments see Shapira, (1972) 7 Israel L.R. 557. See
also Shepira, (1977) 77 Col. L.R. 248,

330 Edwards, (1979) 96 South African L.J. 48, 79 n. 271,
331 Morris, The Conflict of Laws {3rd ed., 1984), p. 512.
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different sets of criteria by which to pick the applicable domestic rule.
We consider next three such approaches which have been particularly
infiuential in the United S-tates,3 32 although not all the courts there have
been influenced by the same one, and sometimes a court will adopt more
than one z—.tpproach.3 33 Another United States development, the approach

of the Restatement Second, is discussed belcm.'.334

(a) Governmental inmterest analy'sis33 3

4.36 The governmental interest analysis approach to choice of law

is based on the notion that -

"wlhen a court is asked to apply the law of a foreign state different
from the law of the forum, it should inquire into the policies
expressed in the respective laws, and Into the circumstances in
which it is reasonable for the respective states to assert an interest
in the application of those poiicies_";33 ’

and upon the view that a court at the forum is in any event bound to apply
its own law if the country of the forum has such an interest. 1f the:

332 A different United States approach, which lays much stress on the
lex fori, is that advocated by the late Proiessor Ehrenzweig. His
approach is described. in his Treatise on the Conflict of Laws (1962),
in his Private International Law, General Part (1967), and also in a

large number of articles.

333 The literature on developments in the United States is vast; but
there is a general survey in Morse, ch. 9, and a briefer account is to
be found in Morris, The Conflict of Laws (3rd ed., 1984), ch. 34. For
an exhaustive analysis with particular reference to the law of the
state of New York see also Korn, "The Choice-of-Law Revolution:
A Critique”, (1983) 83 Col. L.R. 772.

334 Paras. %.136 - 4139,

335 This method, which was largely developed by the late Professor
Brainerd Currie, is explained in a series of his articles collected
under the title of Selected Essays on the Conflict of Laws (1963),
and in later articles, especially "Ihe Disinterested Third State",
(1963) 28 L. & Contemp. Prob. 754, A short statement is to be
found in his comment on Babcock v. Jackson 12 N.Y. 2d 473, 191
N.E. 2d 279 (1963), which appears in (1963) 63 Col. L.R, 1212, 1233.

336 Currie, (1963) 63 Col. L.R. 1212, 1242,
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country of the the forum had an interest, its law would therefore apply
whatever t1e interests of other states. If it should transpire that there
was only one interested state, the conflict would be a "false conﬂict",3 37
and the lais of the only interested state would apply. However,‘ if the
forum was disinterested, and more than one other state turned out to be
interested, there would be a quandary, since the approach as originally
propounded did not permit the weighing of competing interests; but a
later variart on the theme of governmental interest analysis would appiy
the law of “he state whose interest would be most impaired if its law were
not applied. This gloss on the governmental interest analysis method s
called "comparative im pairment".3 38

4.37 (here is no doubt that the governmental interest analysis
approach his had a great deal of influence in the United States. The
early case «f Babcock v. Jackson®>? contains traces of it,%o and it has

been wholly or partly adopted in many subsequent decisions in a number of
states. There are also references to it in the speech of Lord Wilberforce

in Boys v. C haplin. However, there are in our view serious objections to

it as a basis for reform of our choice of law ruies,

(i) I1principle
4.38 I the first place it wil] be as well to clear up a terminological

confusion. Ve believe that it is usually misleading in a tort or delict case

337 This pirase is also used to mean a conflict between two laws which
are the same or which would achieve the same result. See Morris,
The Ccnflict of Laws (3rd ed., 1984), pp. 526-528; Morse, pp. 235~
241,

338 The idca of comparative impairment is illustrated by Bernhard v,
Harrah s Club 16 Cal. 3d 313, 546 P, 2d 719 (1976). There is a note
on comarative impairment at (1982) 95 Harv. L.R. 1079.

339 12 N.Y 2d 473, 191 N.E. 2d 279 (1963); reported in this country at
(19631 Lloyd's Rep. 286.

340 Babcocs v. Jackson contains traces of other methods as well: " the
majority opinion contains items of comfort for almost every critic
of the traditional system” (Currie, (1963) 63 Col. L.R. 1212, 1234).
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to refer to the "interest" of a state in the application of the
policy expressed in its laws, because (as has been pointed ou1:3 41) a state
as such can rarely be said to be interested in the outcome of private
litigation. When a state is said to be "interested” it means, therefore,
that the policy or purpose of the law of that state would be furthered if it
were applied in the particular case. However, inour view this is in turn a
misleading conception. Unless there is & public interest involved, a rule
of domestic law merely refleéts one view of the right balance between
claimant and wrongdoer. Where there are several competing views as to
the appropriate balance, the selection of one such view cannot be
achieved simply by comparing them,sq"z and does not seern appropriately
described as furthering the policy or purpose of one of the laws in

question, provided no public interest is involved.

4.39 The governmental interest analysis or comparative impairment
approach does not purport to take into account the interests of the parties
in dispute. In our view this is a serious argument against it. As long as

"justice" is understood as meaning justice at the choice of law level, as we

have discussed above,3 3 our view is that -
"... the duty of a court in a conflict of laws case, as in any other
case, is to concern itself with doing justice as between the parties
whose interests are involved. A solution in terms of governmental
interests may have the incidental effect of doing justice between
the parties but it is of secondary rather than of primary
importance."

3] See Fawcett, "Is American governmental interest analysis the
solution to English tort choice of law problems?" (1932) 31 LC.L.Q.
150, 151; Jaffey, "Choice of law in tort: a justice-based approach”,
(1982) 2 L.S. 98, 98-101, and see also Jaffey, "The foundations of
rules for the choice of law”, (1982) 2 Ox. 1.L.S. 368, 373-377.

342 See Jafféf, "Choice of law in tort: a j'ustice—'b’aséd approach", (1982}
2 L.S. 98, 99-101. ' ' '

343 Para. 3.5
344 Morse, p. 225. See also Anton, p. 41, and Jaffey, "Choice of law in
tort: a justice-based approach", (1982) 2 L.S. 98. -
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4.40 Other objections in principle to this approach are that it lays
345

too much amphasis on the lex fori, and that it is suitable only for a

federal system.

(i) In practice
4.41 The governmental interest analysis or comparative impairment
approach his a serious practical drawback, in that it requires the policy of
the conflicting rules of law to be ascertained, and the interests of the
states involved to be assessed. This is easier said than done.-j!"6 The
United States experience has, we believe, shown that the governmental
interest analysis approach is one of extreme uncertainty and that it can

be most un:iatisfactory in practice.

442 In the case of many judge-made rules it would be difficult to
say whethe- a particular rule had a policy at all, and if so, what it Was.sl‘7
Even where the rules of law in question are statutory, it may not be easy
to ascertain their policy, and in many cases the courts have appeared

merely to nake assumptions instead of reaching conclusions based on

345 The interest analysis approach has been described as "strikingly
parociial™  Juenger, "Conflict of Laws: A Critique of Interest
Analysis", (1984) 32 Am. J. Comp. L. 1, 13.

346 There Is a large literature on the difficulties involved, but see, for
exam)le, Reese, "Chief Judge Fuld and choice of law", (1971) 71
Col. L.R. 548, 557-560; Fawcett, "ls American governmental
interest analysis the solution to English tort choice of law
problems?” (1982) 31 LC.L.Q. 150; Morris, The Conflict of Laws (3rd
ed., 1384), pp. 519-520.

347 Curri: himself recognised this when he said, of the retention in
Arizoya of the maxim actio personalis moritur_ cum persona, that
"{i}f 1he truth were known, it would probably be that Arizona has
_retaired that rule simply because of the proverbial inertia of legal
instititions, and that no real policy is involved", (Currie, Selected
Essays on the Conflict of Laws (1963), p. 143.)
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evidence. For example, in Frummer v. Hilton Hotels International
I_r\_g.,%s (an international rather than an inter-state case), the court had
to search for "those considerations which led England to adopt" the Law
Reform (Contributory Negligence) Act 1945, The court's view of those
considerations, though plausible, is not supported by any authority, and
neither is its assessment of "England's interest" in having the 1945 Act
349 3 United

States District Court found itself considering why the law of Scotland did
not impose strict products liability, but only liability for negligence, and

made the assumption that "the only purpose of the requirement of proof
d“.350 In Babcock v.

applied in the case before it. In Reyno v. Piper Aircraft Co.

of negligence is to aid manufacturers in Scotlan

Jackson” 1 the court appeared to base its view of the pblicy of the
Ontario statute in issue in that case upon a note in a law journal;35 2 but
in a later case>> the same court appeared to concede that in the light of
“further research” its original view might well have been wrtcmg.ﬁ4
Indeed, "guest" statutes of the_ kind considered in Babcock v. Jackson

(that is, statutes relieving drivers of liability for negligence to passengers

in their cars) have been said to express any one or more of four policy

348 304 N.Y.S. 2d°335 (1969).

349 479 F. Supp. 727 (1979). These were forum non conveniens
proceedings reported further at 630 F. 2d 149 {1980) and 454 U.S.
233, 70 L. Ed. 2d 419 (1981). '

350 479 F. Supp. 727, 736 (1979).

351 12'N.Y. 2d 473, 191 N.E. 24 279 (1;953;)3 [1963] 2 Lloyd's Rep. 286.

352 191 N.E. 2d 279, 284 per Fuld J.

353 Neumeier v. Kuehner 31 N.Y. 2d 121,. 236 N.E. 2d 454 (1972).

354 Ibid., 455, quoting Reese, "Chief Judge Fuld and choice of law",
{1971) 71 Col. L.R. 548, 55%.
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objectives, 335

and the governmental interest analysis or comparative
impairmen: method does not appear well equipped to cope with rules of
law whict have multiple purposes. Examples of the difficulty in
ascertainirg the policy behind a rule of law and determining the extent to
which that policy would be furthered by applying it in the particular case
- could be niultiplied almost indefinitely., "Inventive minds can discover
local interests and ascribe major weight to them even when factual
contacts are small and the interest itself is making its first appearance in
court."356 Yet the difficulties which have been experienced in the
United States, even in cases of interstate conflicts, and which are causing
some disenchantment with this approach there,:,'5 7 would be as nothing
compared 1o the difficulties which would arise in the United Kingdom,
where mos' conflicts cases will be international and not simply between
jurisdiction; with similar legal systems, and where the obstacles in the
way of ascertaining policies and interests would be greater than in the
United Stat 35.3 38

4.43 There is the risk, therefore, that -

"iln the absence of reliable information as to the intended policy
function of the legal norm in question, the [governmental interest
analysis] process may readily degenerate into a speculative
postuiation, or even fabrication, of putative underlying policies,
solely on the ground of their assumed plausibility."359

355 Shapira, (1977) 77 Col. L.R. 248, 262 n.69. See also Kahn-Freund,
Pp- 6970,

356 Leflar, "The Nature of Conflicts Law", (1981) 81 Col. L.R. 1080,
1087,

357 Rosenberg, "The Comeback of Choice-of-Law Rules", (1981) 81 Col.
L.R. ‘46; Korn, "The Choice-of-Law Revolution: A Critique”,
(1983) 83 Col. L.R. 772; Juenger, "Conflict of Laws: A Critique of
Intere: t Analysis", (1984) 32 Am. J. Comp. L. 1.

358 Fawce!t, "Is American governmental interest analysis the solution
to English tort choice of law problems?" (1982} 31 1.C.L.Q. 150, 155
-163; end see Kahn-Freund, pp. 60-61. _ )

359 Shapiriy, (1977) 77 Col. L.R. 248, 262,
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Further, the discovery of a policy or purpose behind a particular rule of
law at its inception is not a guarantee that the rule is still sustained by
the same policy or purpose. An old rule may today be retained for
reasons other than those which prompted its introduction in the first
place. On the other hand, it might be universally regarded as out of

date and ripe for replacement.

L.ay The "comparative impairment" approach, by which it is
necessarv not only to ascertain the competing policies but also to balance
the competing interests, seems to us to suffer from the further
disadvantage that it is extremely difficuit to conceive of a principled
method by which to arrive at the appropriate balance, even supposing that
the policies of the laws in conflict could be ascertained in the first place:
... it is frequently difficult to discover the purposes or policies
underlying the relevant local law rules of the respective
jurisdictions involved. It is even more difficult, assuming that
these purposes or policies are found to conflict, to determine on

some principled basis which should be given effect at the expense
of the others."360

L4435 The theoretical advan_tagé of the governmental interest
analysis or comparati\}e impairment approach is its capacity to deal with
conflicts cases on a flexible and individually-tailored basis. In practice,
this seems hard to attain, and the theoretical flexibility gives way to a
process which is at once unprincipled and unpredictable - "a discretionary
system of equity“.%r This, together with our objections in principle to
an approach based on the furthering of state policy rather than the doiﬁg
of justice at the choice of law level leads us to believe that the

360 Neumeier v, Kuehner 286 N.E, 2d 45%, 457 (1972), per Fuld C.J.

361 Amnton, p.40.
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governmental interest analysis or comparative impairment approach is not
a8 suitable option for reform of our own choice of law rule in tort and
n:Itelict.3 62 We seek comments on this view.

(b} Principles of preference

b.46 In 1933, Professor David Cavers drew attention to the

proposed &n alternative method which has much in common with the

deficiencies of a purely jurisdiction-selecting choice of law rule.

governmen:al interest analysis method discussed in the immediately

preceding f aragraphs, but which is also significantly different from it.3 64

47 The two methods have in common an attempt to distinguish

367 by inspecting the laws

between a 'true conflict” and a "false conflict™
in conflict in the light of their purposes and the circumstances of the
case. Where such inspection revealed a false conflict, neither the
governmenial interest analysis nor the principles of preference approach
would go any further. However, in the case of a true conflict, the
governmenial interest analysis method would (in its pure form) apply the
lex fori, or (in its "comparative impairment” form) attempt to weigh the
competing ;tate interests and apply the law of that state whose interests
would be most impaired by failure to do so. Cavers, on the other hand,

would neitier resort to the lex fori nor attempt to weigh the competing

362 Many before us have reached the same conclusion: for example,
Antor, pp. 33-42; Cheshire and North, p. 29; Morris, The Conilict of
Laws (3rd ed., 1984), pp. 518-520, 531; Morse, pp. 225-226;
Fawcett, "Is American governmental interest analysis the solution
to English tort choice of law problems?" (1982) 31 LC.L.Q. 150,
166; .‘atfey, "Choice of law in tort: a justice-based approach",
(1982) 2 L.S. 98.

363 "A critique of the choice of law problem", (1933} 47 Harv. L.R, 173.

364 The v.ews of Professor Cavers are also explained in The Choice of
Law Frocess (1965) and "Contemporary conflicts law in American
perspe ctive”, [1970] HI Hague Rec. 75.

365 See alove, para. 4.36 and n. 337.
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state interests, but would instead resort to a system of what he called
"principles of preference". He originally suggested five such principles
for use in tort and delict cases,366 and-has- subsequently added a sixth for
use in products liability ca.ses.367 Whereas Cavers originally thought his
principles of preference should be used only in cases of true conilicts, he
later came to believe that they might be useful at an earlier stage, when

deciding whether a conflict was false or avoidable. 6%

4.48 While it is not essential to the Cavers approach that the
particular principles devised by him should be adopted without
modification, we quote here his first principle for the purposes of
illustration -

"l Where the liability laws of the state of injury set a higher
standard of conduct or of financial protection against infury than do
the laws of the state where the person causing the injury has acted
or had his home, the laws of the state of injury should determine the
standard and the protection applicable to the case, at least where
the person injured was not so related to the person causing the
injury that the question should be relegated to the law governing
their relationship. n369

The other principles are phrased in similar language. Each of them
identifies certain countries whose law might be applied in the particular

circumstances which it contemplates; and contains a stated criterion,

366 Cavers, The Chmce of Law Process (1965), ch. VI; and see also ch.
N V.

367 Cavers, "The proper law of producer's liability”; (1977) 26 LC.L.Q.
703, 728-729.

363 Cavers, "Contemporary conflicts law in American perspective",
[1970] I1T Hague Rec. 75, 153, :

369 Cavers, The Choice of Law Process (1963), p. 139. The five
- principles. in the field of tort and delict are summansed in MOl’l‘LS,
The Conflict of Laws (3rd ed., 198%), p. 522..
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framed in terms of the content of the laws so identified, by means of
which one of those laws is selected as the applicable law. Each criterion

370

reflects a ralue judgment as to what the result should be in the case

envisaged.

449 The principles of preference approach is of great interest,
especially (like the governmental interest analysis approach) in its
attempt to identify false conflicts, but further (unlike that approach) in
its attemp: to formulate, on some principled basis, rules for deciding
which of tvso competing laws should be applied. There is evidence that
the princip es of preference approach has influenced the court in some
United Staies cases,3n and in our view it is a more attractive one than
the governnental interest analysis or comparative impairment method.
However, tiere are nevertheless serious objections to the adoption of such

an approach in the United Kingdom,

4.50 [n the first place, it relies in jts initial stage on the
ascertainmant of the policy or purpose of the competing rules of law, and

we have e plained above372

that we think this is wholly impracticable.
Secondly, the number of principles of preference which would be required
in the fielc of tort and delict would in our view be large, and while this
might not have caused any particular difficulty if the method had
emerged as a result of a gradual process of judicial evolution, it seems

less well siited to a ready-made statutory scheme, which would have to

370 Cavers, The Choice of Law Process (1965), p. 213,

371 See, [or example, Cipolla v. Shaposka 267 A. 2d 854 (1970)
Neum::ier v. Kuehner 31 N.Y, 2d 121, 286 N.E. 2d 454 (1972), In the
Tatter “case, Fuld C.J. formulated three principles to deal with
disput2s between drivers and passengers in motor vehicles.

372 DParas. 4.41 - 4.45.
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be complex and long. Accerdingly we do not think a system based on
this approach could be adopied in the United Kinngm,373
comments on this view.

and we invite

{c} Choice-influencing considerations

4.51 Professor Robert Leflar has attempted to distil from the cases
those considerations whic¢h in fact influence the choice of taw.>’* He is:
not the first or the only person to have done 50,375' and section 6 of the
United States Restatement Second contains a similar list of choice of law’
prlnciplés,3 76 Lut Leflar's "effort to systematize and correlate the

choice-influencing considerations*>// produced the following list of
378

five:

{A) Predictability of results;

{B) Maintenance of intefstate and international order;
(C) Simplification of the judicial task;

(D) Advancement of the forum's governmental interests;

(E) Application of the better rule of law.

373 See Kahn-Freund, p. 58; Morris, The Conflict of Laws (3rd ed.,
1984), pp. 523-531; Morse, p. 259.

374 See Lefiar, American Conflicts Law (3rd ed., 1977), s. 96 and ch. 103
and also Morse, pp. 263-267.

375 For example, see also Cheatham | and Re‘es.e, "Choice -of the
Applicable Law", (1952) 52 Col, L.R. 959.

376 The Restatement"Sécond' is discussed:below at paras.. 4.136 -—.#-.139.

377 Leflar, American Conilicts Law (3rd ed., 1977), p. 195.

378 Ibid.
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379

4.52 These considerations are not listed in order of priority, and
their relative importance would vary according to the area of law
in\.rc»l\.fe.-d;3 30 and further, as Leflar says -

"{ilden :ification of the relevant choice-influencing considerations
and atachment of appropriate significance to each of them is a task
that w.ll have to be worked at indefinitely, with little prospect of
comple te agreement among either judges or commentators."331

4.53 Fowever, the intention behind this approach is that the
application of all the choice-influencing considerations in the
circumstances of a particular case will provide a "test of the rightness of

1,382

choice-of-la'v rules and decisions"; and the approach has been used in

a number of United Siates decisions as a means of showing which law

333 The Leflar method of resolving choice of law

should be asplied.
problems is :. different kind of approach from those discussed elsewhere in
this Part. [t does not provide an objective choice of law rule; it
identifies ard classifies common factors which may have influenced
decisions over a period of judicial evolution, but which do not by
themselves point in the direction of one or another of the rules in

conflict.

4.54 % e have already given reasons why we do not believe that the
fourth of the above-listed choice influencing considerations would be

sa'cisi::),ctcn-y,'’st‘l and we do not think that the fifth is acceptable. Quite

379 Ibid.

330 Ibid.

381 Ibid., 113,

332 Ibid., 1v4.

383 See, for example, Clark v. Clark 222 A, 2d 205 (1966); Heath v.
Zellme: 35 Wis. 2d 578, 151 N.W. 2d 664 (1967); Conklin v. Horner
38 Wis. 2d 468, 157 N.W. 2d 579 (1968); Milkovich v. Saari 203 N.W.

2d 403 [1973); Hunker v. Royal Indemnity Co. 57 Wis. 2d 588, 204
N.W. 2¢ 897 (1973).

3384 See abcve, paras. 4.41 - 4.45.
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apart from this, however, we have reached the view that, although this
approach is illuminating in the context of a judge-made rule, as a
candidate for our reformed choice of law rule it suffers from a major
defect, which is that it is inherently unacceptably subjective and
uncertain, and we doubt whether any list of choice-influencing
considerations could of itself constitute a self-sufficient statutory choice

of law rule. Comments are invited.

3.  Options based an the lex loci delicti

(a) Reasons for applying the lex loci delicti

4.55 The principle that the lex loci delicti should apply- in cases of
foreign torts and delicts is old-established and forms the basis of the

385 It has the predominant

386

choice of law rule in many foreign countries.
role in the present Scottish choice of law rule in delict, and appears in
England and Wales and in Nortliern Ireland as the second limb of the rule
in Phillips v. Eyre. A choice of law rule based on the application of the
lex Joci delicti is a traditional jurisdiction-sefecting rule which has
nothing in common with the new United States approaches discussed

immediately above. It is noteworthy, however, that at least one of the

new approaches to the problem of choice of law In tort and delict
concedes that in many cases the lex loci delicti will be the appropriate

law to apply, or at least to take as a starting point.387 Although, as we

383

shall see below, we do not believe that a bare lex loci delicti choice of

385 See Appendix for some examples.
33¢ See paras. 2.37 - 2.40 above.
387 E.g., Morris, "The proper law of a tort", (1951) 64 Harv. L.R. 831,

and see the Restatement Second. We discuss the proper law
approach below at paras. 4.126 - #.142. '

388 Paras. 4:92 ff.
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law rule is acceptable, the arguments in favour of applying the lex loci
delicti at least as a prima facie rule are strong and are principally as
follows.

4.56 In the {first place there is a practical argument. - Where it is
alleged that a tort or delict was committed by one party against another,
one objective fact which unites the parties and the occurrence is the
place where the tort or delict was alleged to have occurred (the "locus
delicti"). Ir most cases this place will be easily identifiable.38? [p many
cases there will be no other objectively ascertainable factor which is
common to :he parties and the occurrence: the parties will usually be
connected only by the tort or delict committed by one against the other.
In the case of a jurisdiction-selecting rule, which seeks to connect a
particular case with the appropriate legal system by means of a
"connecting factor", there would in such a case appear to be no other
connecting factor which could be resorted to if the lex fori is not to
apply.390
certain; its results are easily predictable; and in the ordinary case

A rule which applies the lex loci delicti is clear, simple, and

without special features there is no other obvious candidate as the
applicable law apart from the lex fori, which, as we have said above, we

do not believ: would be an acceptable solution.

4,57 Quite apart from any common factor uniting the parties and
the occurrenze, there are reasons of principle for applying the lex loci
delicti.  Firit, if {as will in practice be likely) one of the parties to the
tort or delic: is himself independently connected with the locus delicti,
for example through habitual residence there, it is right that he should in
the ordinary ::ase be able to rely on his own local law for his rights and be
subject to such liabilities as are prescribed by that law. This principle
has been expressed as follows: '

389 We discuss the problem of the multi-étate case below, at paras.
4.61 - 491,

390 ' We disciss options based on the lex fori above, at paras. 4.2% - 4,34,
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"the legal position of & person who, in his own country, acts or is
affected by an act, or takes part in a transaction, should not be
adversely affected by a foreign element ... which it was not open to
him to avoid".

This would in addition appear likely to correspond with his expectations
after the tort or delict had occurred; and it does not appear likely that
the expectations of the other party would be any different. The case is
stronger where both parties are connected with the locus delicti
independently of the tort or delict. The application of the lex loci delicti
is thus in nur view consistent with the demands of justice at the choice of
law 1eve1,392 at least in the ordinary case which presents no special

features: it is the law which it is most appropriate to apply.

4.58 The application of the lex loci delicti would usually also
correspond with the liability which a wrongdoer who had taken such
matters into account would expect to be imposed upon him by a court at
the place where his activities were being carried on. We have explained
above3 23 that this consideration does not necessarily mean that a court in
the United Kingdom should also apply that law, but it would appear
simpler and more satisfactory if the courts here did so nonetheless.

4.59 Another reason for applying the lex loci delicti is that this
would promote uniformity and discourage forum shopping. It would
encourage uniformity in two ways. The first is that the application of
the lex loci delicti is a widely accepted choice of law rule, and the results
of an action in the United Kingdom on a foreign tort or delict would
therefore tend to be the same as if the action had been brought
elsewhere. The second is that the result of an action in the United

391 Jaffey, "Choice of law in tort: a justice-based approach”, (1982) 2
L.S. 98, 102.

392 On this point see Jaffey, "Choice of law in tort: a justice based
approach™, (1982} 2 L. 5. 98, passim.

393 Para. %.11.
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Kingdom will also tend to be the same as that of an action brought in the
country where the tort or delict occurred, for in the latter case the courts
are likely to apply their own lex fori, which will be the same as the lex
loci delicti.  This will be particularly important if the foreign judgment
then falls t) be recognised and enforced in the United Kingdom, for
example und:r the Civil Jurisdiction and judgments Act 1982, Since the
results of an action in the United Kingdom and of an action at the locus
delicti would, under a lex loci delicti fule, tend to be the same, there will
be no disadvantage to the claimant in suing in his own courts, if it is

practicable 15 do 50,3 % and this will usually be more convenient and less
expensive.
4.60 Qur provisional conclusion is, therefore, that the lex loci

delicti is In many cases both in principle and ‘in practice the most
appropriate law to apply, and is therefore a suitable basis upon which to
build a choic: of law rule in tort and delict. However, we have reached
the view tha: the application of the lex loci delicti in all cases, without
exception, whuld not be satisfactory. The application of the lex loci
delicti is not appropriate in all circumstances. Experience abroad,
especially in the United States, has shown that a bare lex loci delicti rule
may lead to injustice, and many countries have introduced exceptions to
the application of the lex loci delicti.  Our view is, however, that a lex
loci delicti rile with exceptions has clear merits. We discuss a number of

395 First, however, it is necessary to consider

possible excetions below,
what is meant by the locus delicti (and hence also the lex loci delicti) in a
case where different elements in the train of events occur in different

countries,

394 For example, he may take advantage of article 5(3) of the E.E.C.
Convention on Jurisdiction and the Enforcement of Judgments in
Civil ard Commercial Matters, or of the new R.5.C,, O. 11, r.
1{1)f) when this is in force : see n. 404 below.

395 Paras. 5.97 - 4.125,
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(b) The definition of the locus delicti in multi-state cases

(1) Introduction

4.61 In most cases the whole train of events making up a tort or
delict eccurs in a single country. In such a case the question of defining
the locus delicti does not arise.  However, any rule based on the lex loci
delicti would also have to cope with a tort or delict whose constituent
elements occurred in different countries, however infrequent such cases
may in practice be. We refer to such a case as a "multi-state" case. |

4.62 It would, of course, be passible to confine the lex loci delict
rule to single-state cases only, and to develop a different rule for muiti-
state cases, but we do not believe that such a solution is necessary. We
believe that if the lex loci delicti is to be adopted as the basic rule, some
way of accommedating the multi-state case should if possible be found;
and, as will appear below, we believe that there exist ways in which this
can be done. An alternative approach would be to adopt a rule which did
not assume the existence of a: locus delictiz one such is the proper law

approach, which we discuss b.-;-low.:,'96

4.63 In the absence of a single locus delicti the reasons of policy
which indicate the application of the lex loci delicti are no longer
adequate without further refinement. To take the simplest case, where a
wrongdoer acts in one country and causes harm to a claimant in another
country, there can no longer be said to be one single country with which
the train of events has the strongest prima facie connection; there are,
instead, two such countries. Arguments based on the expectations. of the
parties now pull both ways, for the actor may feel wronged if he is not
allowed to rely on the law of the country where he acted, and the
claimant may feel that he should be allowed to rely on the law of the

396 Paras. 4,126 - 4,142,
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country whoere he was harmed, However, as I(ahn-Freund3 97 and
others®?® h: ve pointed out, while it might be permissible to allow more
than one country to take jurisdiction in a multi-state case, thus making a
definition of the locus delicti unnecessary in the jurisdictional context,399
this is clearly unacceptable for choice of law purposes: there must be
some way of choosing one law which is to apply. In the context of a lex
loci delicti rule it is therefore necessary, in a multi-state case, to select
one country nly as the locus delicti, and to use the law of that country as
the lex loci ;lelicti. (The application of the lex loci delicti as so identified
would then je subject to the same exceptions to the general lex loci
delicti rule s were provided for in the ordinary single-state case. We
discuss such axceptions in the next section),

4.6% Examples of multi-state cases are -

o A defective machine is manufactured in England and is
exported to “rance, where it causes injury and loss of profit. The locus
delicti might be England or France.

{ii) A Scotsman is injured, by a car driven by another person,
in a road accident in France. He then returns home to Scotland, where he
dies as a result of his injuries. The initial injury is thus suffered in
France, and 1he consequential death in Scotland. The locus delicti might
be France or Scotland.

397 [19741 111 Hague Rec. 137, 405-406.

398 For ex:mple, Collins, "Where is the locus delicti?" (1975) 24 I.C.L.Q.
325, 327-328; Cheshire and North, pp. 287, 289.

399 For erample, in Handelskwekerij G.J. Bier B.V. & Stichtung
Remwater v. Mines de Potasse d'Alsace S5.A. [1976] E.C.R. 1735,
-3.B. 708 (European Court of Justice) it was held that under
Arncle 5(3} of the E.E.C. Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters the
claimart could at his option sue either at the place where the
damage occurred or at the place of the event which gave rise to and

was at -he origin of the damage. See n. 404 below.
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(iti) The accident in the previous example was caused, not by
the driver of the other car, but by negligent servicing of that car in Italy.
The locus delicti might be France, Scotland, or Italy.

(iv) At meetings in Spain, Ireland and Portugal, conspirators
agree to reduce the German and Swiss profits of a multinational company,
by means of acts done in Austria and Italy. The locus delicti might be
any of the countries mentioned, or even the country where the

multinational company had its head office,

4.65 Although the one law chosen as the lex loci delicti in a multi-
state case will be that of a country which it Is convenient to call the focus
delicti, it Is fictitious (as can be seen from the examples in the previous
paragraph) to say of a train of events whose elements cccurred in various
places that "the tort"™ or "the delict" can be localised, on some ostensibly

400 In this context,

objective basis, in only one of those places.
therefore, the selection of one country as the locus delicti does not imply
that "the tort" or "the delict" could be said to have occurred there; it
implies only that, for policy reasons, the law of that country should in
‘principle apply in a multi-state case. The phrases "locus delicti" and "lex
loci delicti" are thus simply used as a convenient shorthand: they bear a
special meaning when the different elements of a wrong occur in different

countries.

k.66 In this section we consider various ways of Identifying the
locus delicti in a multi-state case. What follows is relevant only to the
multi-state case. It should be stressed that none of these problems
occurs in a case concerning a train of events confined to one country. In
such a case the identity of the locus delicti presents no difficulty at all.

400 See Castree v. E.R. Squibb & Sons Ltd. [1980] 1 W.L.R. 1248, 1250.
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(ii)  The present law

h.67 Although our present choice of law rule in tort and delict
potentially ri:quires the locus delicti to be defined in a multi-state case, it
appears that there are no reported cases in which the English courts have
been called upon to do so in the context of the rule in Phillips v. Eyre,

although the-e are cases where the tort was alleged to have occurred in

401 402

England. The situation in Scotland appears to be the same.

Relevant decisions appear also to be rare in other countries where the

rule in Phillips v. Eyre prevails.l'l03

468 T e question has, however, frequently arisen in a jurisdictional
context, for nder R.5.C., Q.11, r.1(1)(h}, a writ may be served out of the
jurisdiction -

"if the .ction begun by the writ is founded on a tort committed
within the jurisdiction.”

A similar rile has existed in other jurisdictions (although not in
Scotlandq

mentioned a: appropriate below, they offer only limited assistance in

05) for many years. ‘Although the jurisdiction cases will be

401 See par:, 2.21 above,
402 See pari. 2.44 above,

403 See, hcwever, Interprovincial Co-operatives Ltd. v. The Queen
(1975) 53 D.L.R. {3d) 321.

404 This will in due course be altered by the R.5.C. (Amendment No.2)
Rules 1983 (S.I. 1983 No. 1181) to take account of the Civil
Jurisdic:ion and Judgments Act 1982. The new provision, which will
be R.5.C., O. 11, r.i(1) (), will permit service of a writ out of the
jurisdiction if in the action begun by the writ "the claim is founded
on a tort and the damage was sustained, or resulted from an act
commit'ed, within the jurisdiction". Northern Ireland has
correspcnding provisions: R.S.C. (Northern Ireland) (Revision) 1980,
Q.11, r.1(1)(h), which will be altered by R.S.C. (Northern Ireland)
(Amendinent) 1984 (S.R. 1984 No. 110), ‘

405 Service sirrelevant to questions of jurisdiction in Scotiand.
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deciding how to approach the question of the locus delicti. The reasons

for this are as follows:

{a) they decide only whether a tort or delict was committed
within the jurisdiction: they do not necessarily decide where a tort or

delict was committed, if not within the jurisdiction;

(b) the distinction is sometimes blurred between the commission
of a tort or delict within or outside the jurisdiction and the discretion of
the court to permit or deny leave to serve process out of the jurisdiction;

{c) the criteria for deciding whether or not the court should take
jurisdiction need not be the same as the criteria for determining the locus

delicti for choice of law purposes.

407

(iii) The "place of acting" rule or the "place of result" rule

4.69 The solutions most usually canvassed for the problem of
determining the locus delicti in a multi-state case are either that the
locus delicti should be considered as the place where the wrongdoer acted
(a "place of acting" rule), or, alternatively, that the locus delicti should be
the place where the conduct of the wrongdoer harmed the claimant or his

interests (a "place of result" r'ule).l“f‘,8

4.70 The main argument of principle for adopting a place of result
rule as opposed to a place of acting rule is that a place of result rule is

more . in accordance with the modern view of the law of tort and

406 See Morse, ps L15:

407 See generally, Webb and North, "Thoughts on the place of
commission of a non-statutory tort”, (1965) 14 L.C.L.Q. 13145 Morse,
pp. 113-123, ' B -

408 It is, perhaps, arguable that the second limb-of the rule in Philiips v.
Eyre presupposes a choice of the "place of acting" rule, since it
refers to "the law of the place where it {the act] was done™ (1870}
L.R. 6 Q.B. 1, 29. The continental systems also appear to favour
the place of acting rule, although modern French doctrine appears,
at least in.certain circumstances, to favour the place of the results
Batiffol et Lagarde, Droit International Privé, Tome II (7th ed.,
1983), 5. 561; Morse, p. [15.
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delict.q'og

to deter the wrongdoer from harmful conduct, or to punish him for it (this

A ccording to this view the law of tort and delict does not exist

being the province of the criminal law), but to provide a means whereby
the equilibr um between the claimant's interests and the wrongdoer's
interests m.y be maintained and, if upset, readjusted. Since the
equilibrium 'vill be upset by the wrongdoer's conduct (whether intentional
or not) it is :he claimant's interests which stand to be adversely affected,
and it is the 'efore the law of the place of result, not that of the place of
conduct, which should apply. It is, in other words, thought to be just that
the rights ¢f a person who has suffered injury should be regulated
according to the law of the country where the injury occurred - which, in
the usual cate, will be a country with which that person is independently
connected, p-obably through habitual residence.

4.71 Tae countervailing argument, which supports the application
of the law >f the place of acting (at least where results were not
foreseeable n the place where they in fact occurred) is that the actor
must be talen to act in accordance with the standards of his own
environment, and that he should be judged according to those standards.
It would ther :fore be wrong to make the actor liable according to the law
of the place of result if his conduct and the results which flowed from it
would give r se to no liability under the law of the place of r:l.cting.‘!"lo
This argume 1t must presumably be based in fact on the view that the law

409 Morse, pp. 118-119. Although we believe this view to be commonly
accepted, it is not unanimous, as is pointed out by Webb and North,
(1965) 14 LC.L.Q. 1314, 1357-1358. Contrast, for example,
Salmon{ and Heuston on the Law of Torts (18th ed., 1981), p. 1l:
"tlhe liw of torts exists for the purpose of preventing men from
hurting one another..."; Fridman, "Where is a Tort Committed?
(1974) 24 U, Tor. L.J. 247, 278: the law of torts "“is primarily
concerred with determining what sort of conduct should be capable
of beiw castigated as wrongful and therefore potentially
actionaie".

410 This arjjument Is stated by Morse, pp. 113 and 119; and is put (for
exampli) by Rheinstein, "The Place of Wrong: A Study in the
Method of Case Law", (1944) 19 Tul. L.R. 4 and 165; and by
Fridmai, (1974) 24 U. Tor. L.J. 247.
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of the place of conduct is the most appropriate law to apply, irrespective
of the accident of liability, for the law of the place of result might not,
after all, impose liability, while the law of the place of conduct might do

SO,

b.72 A strict place of conduct rule would, however, ignore the fact
(if it were so) that the actor foresaw or even intended results in the place
where they in fact occurred. In such a case the actor could not properly
claimn *o he prejudiced by the application of the law of the place of result.
Supporters of the place of ‘acting rule therefore concede that, i the
rationale i the rule is that the actor must be taken to have acted in
a.cc-ordan(:e with the standards of the community, the relevant
communities must include those where the actor could reasonably expect
that his conduct might result in harmiul c::‘:)nset:[uences.Ml If results
were foreseeably produced in the place where they in fact occurred, the
law of the place of result would apply, and not the law of the place of
a.cﬁng.lHz

4,73 Whether it is the place of acting or the place of result which
should be considered as the locus delicti in a multi-state case seems 10 us
to depend very much upon the type of tort or delict in question and upon
the circumstances of the case. The argument in favour of applying the
law of the place of conduct is clearly strong where the actor's conduet is
influenced by his having taken the law into account before undertaking an
activity and where it was not foreseeable that results would be produced
in another country. It is strongest where the actor is placed under a duty

411 E.g., Rheinstein (1944). 19 Tul. L.R. %, 25-27; and see Fcidman,
(1974):24 U, Tor. L.J. 247, 262.

412 This seems to be the effect.of article 129(2) of the Swiss proposals.
Contrast article 45(2) of the Portuguese civil code, according to
which the law of the state of injury applies instead of that of the
place of principal activity in cases where the actor could foresee
the occurrence of damage in that state, but only if the law of the
state of injury holds the actor liable and the law of the state where
he acts does not. See Appendix.
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{as opposed to a mere licence*13 ) to act or not to act in a particular place
or in a part.cular way: in such a case it seems unjust to him to subject
him to the law of another country {irrespective of whether or not the law
of that country would in fact impose Iiatl:»ility).!““’l However, the
arguments for applying the law of the place of conduct seem weaker, and
the argumer ts for applying the law of the place of result stronger, where
the actor's conduct was not consciously influenced by the law of the
country whe-e he acfed, and also in any case where the actor foresaw that

his conduct 'night produce results in another country.

bL.74 . place of conduct rule fails to take into account the interests
of the claimant, whose expectations will (at least after the event, if not
before) be based on his rights and liabilities under the law of the country
where he wis harmed and with which he will usually be independently
connected. (If he were not so connected there might in the
circumstanc:s of the particular case be grounds for not applying the lex
loci delicti 2t all, as we envisagé below.“s) This argument is in our view
a strong one in the case of a tort or delict where what is in issue is the
redistributioyr of losses, but ".. there is value in paying some
consideration to the purpose behind the rule of law which
characterise:: the conduct in question as 'corticaus",‘“6 and the

essential element in a tort or delict is not always the redistribution

413 As in Interprovincial Co-operatives Ltd. v. The Queen (1975) 53
D.L.R. (3d} 321. See para. 5.70 below.

%14 The first United States Restatement provided that "[a] person who is
required by law to act or not to act in one state in a certain manner
will no: be held liable for the results of such action or fallure to act
which aceur in another state™ section 382(1). Section 382(2) went
further and similarly exempted the actor where he acted "pursuant
to a privilege conferred by the law of the place of acting". These
provisiuns are remarkable because they are wholly inconsistent with
the philosophy underlying the adoption elsewhere In the first
Restate:ment of the "place of last event" rule, described below at
para. 4 85.

15 Pafas. 4,92 ff.

416 Webb znd North, (1965) 14 1.C.L.Q. 1314, 1357; and see Cheshire
and Noith, p. 289,
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of monetary losses: some torts and delicts, for example; are actionable
-without proof of damage.“y In such cases the law may seem to be more
deterrent or "admonitory" than compensatory in its objec:tiwe,l"18 and thus
aimed more at the conduct of the wrongdoer than at the loss suffered by
the claimant; and if this is so it may be right to judge the matter
according to the standards of justice of the place of conduct, not of the

place of harm.

4.75 One way out of the dilemma of defining the locus delicti in
terms either of the place of acting or the place of result would be to
adopt what may be termed an "elective solution"-“g' The essence of an
elective solution is that where elements of the train of events occur in

#20 or by the

different countries, a choice is made, either by the claimant
court, between the various legal systems with a claim to application.
Where the choice is made by the court, the law selected is that most

favourable to the claimant.

4.76 This method does not appear to have a great deal of
support.ul‘ It seems to us to suffer from three major defects. In the

417 The E.E.C. Draft Convention deals separately with events resulting
in damage or injury (article 10) and events not resulting in damage
or injury {(article 13): see Appendix.

418 A distinction advocated by Ehrenzweig: "The Place of Acting in
International Multistate Torts: Law and Reason versus the
Restatement™, (1951) 36-Minn. L.R. I,

419 See Morse, pp. 124 ff.

420 1t would be possible for the choice to be made by the wrongdoer, but
the same arguments apply.. We envisage, however, that if both of
the parties to:-an action agree on the applicable law, then that law
should apply: see para. 4.21 above.

421 Cook supported it: The Logical and Legal Bases of the Conflict of
Laws (1942), ch. 13. See also Cowen, "The locus delicti in English
private international law", (1948) 25 B.Y.LL. 39%; Carter, (1965-68)
4} B.Y.LL. 440y and Morse, p. 125. It is used in the Federal
Republic of Germany, and is adopted for certain purposes-in the
Swiss proposals: articles 131, 134 and 135: see Appendix.
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first place, to favour one party so crudely over the other does not seem
the right wey to reach the appropriate equilibrium between the interests
of the clainant and those of the alleged wrongdoer.  Secondly, the
applicabie liw would never be known until the choice had been exercised:
this is unsa:isfactory for the alleged wrongdoer, and would not tend to
promote set:lements. Thirdly, it may well be impossible to decide on an
cbjective bzsis or at all which law is, in fact, most favourable to the
claimant. I1such a case, if the choice were the court's, it would have to
choose on tte basis of criteria which it would be impossible to formulate
in advance. This seems unsatisfactory. If the choice were the
claimant's, this objection is of less weight, since it would be open to him
to make his >wn choice which did not depend on an objective assessment
of favourability.

4,77 ~ We have thereiore reached the view that this is not a suitable
solution to the problem of the multi-state tort or delict in the context of
a lex loci delicti rule. Our view is that it is necessary to provide rules
which select either the place of acting or the place of result as the locus
delicti in a multi-state case, We consider first the torts and delicts with
which this Part is principally concerned - namely personal injury, death,
and damage to property. We then consider whether a general rule can
also be formulated for other types of tort and delict. In Part V we
consider whether other particular types of tort and delict require special
definitions of the locus delicti in a multi-state case, It should be borne
in mind throighout this section that the problem of defining the locus
delicti arises only where elements In the train of events occur in different
countries. It does not arise at all where the whole train of events
occurred in a single country.

{iv) D:finition of the locus delicti in multi-state cases of personal

injury, death, and damage to property

4,78 Wiatever may be true of other types of tort and delict, we

have formed :he provisional view that the arguments in favour of applying

the law of th:: place of result are stronger than those in favour of applying

the law of th: place of conduct in ;he types of tort and delict with which

this Part is principally concerned, namely personal injury, death, and
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damage to property. In such torts and delicts the ptimary purpose of the
law is to secure a redistribution of loss by means of compensation; and
they are also likely to arise from accidents. In such cases the
expectations of ail the parties and. the purposes of the law will usually
make it entirely appropriate to apply the standards of justice of what
might be loosely termed the "claimant's. law", not those of the

"wrongdoer's law", in the resolution of a dispute between them.

4.79 This view may be described as "claimant oriented" rather than
mwrongdoer oriented", and this is in our view the correct emphasis in cases
of personal injury, death, and damage to property.. It isy “however,
Important to note that a definition of the locus delicti in terms of the
place of result is claimant-oriented only at the choice of law level.
Neither a place of acting rule nor a place of result rule favours either
party in terms of the final result of & dispute, since the final outcome will

depend upon- the content of the domestic law applied.

4.30 Our conclusion that the locus delicti should be considered as
the place of result.in multi-state cases.of personal injury, death, and
damage to property is, in our view, supported by practical considerations,
In the first place, as we have mentioned abo\re,422 a place of acting rule
would be unsatisfactory unless qualified by a test of foreseeability.
However, the introduction of such a qualification into the definition of
the locus delicti would in our view be undesirable. It would always be
potentially unclear whether the law of the: place of acting or the law of
the place of result was to prevail, for this might always require an
investigation into the question of foreseeability. Further, the liability of
the alleged wrongdoer under the substantive applicable law (however
selected) might well depend in any event upon a test of foreseeability
provided for by that law; in such a case the introduction: of another
different notion of foreseeability at the earlier choice of law stage seems

likely- to lead to complication: and confusion. By contrast, a place-of

422 Para. 4.72.
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result defintion does not require to be qualified by a test of
foreseeabilit1. It rests on the ground that the conduct of the wrongdoer
should be jucged according to the standards of the place where results
were in fact produced. In cases of personal injury, death, and damage to
property this is in our view right in principle.

4.81 Secondly, although both the place of conduct and the place of
result raise p ‘oblems of definition, it is the place of conduct which raises
the greater difficulty. It may, for example, be impassible to ascertain
where the cor duct took place; but, more significantly, opinions may also
differ as to how the relevant conduct should be defined. = For example,
if damage oc:urs because a car had defective tyres, does the negligent
conduct consiit in driving the car in that condition, or in failing to inspect
the tyres before setting out?*?® 1n some cases decided for jurisdictional
purposes, the Znglish courts have produced curious definitions of conduct.
For exarnple, in Castree v. E.R. Squibb & Sons Ltd.’“zql the substantial
wrongdoing was said not to be the defective or incorrect

manufacture >f a German product, but "putting on the English market a
defective machine with no warning as to its defects", %3 Finally there is

423 Webb and North, (1965) 14 L.C.L.Q. 1314, 1319 n, 23.
424 [1980]1 W.L.R. 1248,

425 lbid., 1252,  This follows Distillers Co. (Biochemicals) Ltd. v.
Thompso1[1971] A.C, 458, where the wrongdoing was a "failure to
give a warning that the goods would be dangerous if taken by an
expectant mother in the first three months of pregnancy" (ibid.,
469): sec Collins, "Some aspects of service out of the jurisdiction in
English-law", (1972) 21 LC.L.Q. 656, 663-666. Cif. Buttigeig v.
Universa _Terminal & Stevedoring Corporj';ttion {1972] V.R. 626 and
Macgregor v. Application des Gaz [1976 Qd. R. 175. In George
Monro L1d. v. American Cyanamid & Chemical Corporation | 1944‘ 1
K.B. 432, Goddard L.J. thought the case concerned "the sale of
what wa: said to be a dangerous article without warning as to its
nature” (».439); while Du Parcq L.J. said that "the corporation put
on the market a dangerous substance with written instructions to
use it in a dangerous way" (p.440), and described this as an act of
"commission” (ibid.): Webb and North, {1965) 14 L.C.L.Q. 1314, 1326
n. 50. S:e also Adastra Aviation Ltd. v. Airparts (N.Z.) Ltd. [1964]
N.Z.L.R. 393,
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the problem of localising an omissi-::m.z"26 An omission may-be something
that could have been done: but what if it could have been done in any of
a number of places? Alternatively, it may be something that should have
been done: but if so, by whose law is the duty to act imposed?uz? What
if more than one law imposed a duty to act?

4.32 In the cases of personal injury, death, and damage to property
the policy reasons for applying the law of the place of resuit would appear
to indicate that this should be the place where the conduct of the
wrongdoer first impinged upon the claimant or his property, not where the
injury became apparent or where the consequential loss occurred, since
these' may well depend upon where the claimant himself chooses to go.
Accordingly, in cases of personal injury and damage to property, the locus
delicti would be the country where the person or property was when the
injurious or damaging event occurred, even though its full effects became
apparent only later. In cases of death, the relevant place must in our
view be the country where the deceased was when he was fatally injured,
not where he-actually died.*2® A definition of the locus delicti in these
terms will; we believe, be clear and simple, and represents the correct
balance between the interests of the claimant and those of the wrongdoer

in cases of personal injury, death, and damage to property.

(v) Detinition of the locus delicti in other muiti-state cases

£.33 The question now arises whether defining the locus delicti as
the place of result will be appropri'ate for multi-state torts and delicts

other than personal injury, death, and damage to property. We consider

426. See Rabel, The Conflict of Laws, Vol. 2 {2nd ed., 1960), pp. 312-
313 B ‘ - . ‘

427 The Portuguese civil code says that "... in the case of liability for
omissions, the applicable law shall be the law of the place where the
party responsible should have acted” (article 45(1): see Appendix).

428 This is implicit in Koop v. Bebb (1951) 84 C.L.R. 629.
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a number cf particular torts and delicts in Part V below; but our
provisional conclusion is that a general definition in terms either of the
place of act.ng or of the place of result which.is applicable to all torts or
delicts not iwvolving personal injury, death or damage to property would
be unsatisfa:tory. We have two reasons for this view. The first is that,
as we have said, the policy reasons for applying either the law of the
place of coniuct or the law of the place of result differ from one tort or
delict to the next, but we do not believe that it would be practicable to
conduct an investigation on a case-by-case basis into the policy or
purposes of tie substantive laws in conﬂict.qL29 As between the place of
conduct and the place of result our view is that, on the whole, the policy
considerations which we have outlined above would tend to favour the
placé of resilt in more cases than simply personal injury, death, and
damage to property; but we are not confident that such a definition would
be suitable in all cases.

&.34 Our second reason is that a tort or delict not resulting in
personal injury, death, or damage to property may well involve complex
facts, in that there may be no single place of conduct and no single place
of result. An example might be that cited as (iv) in paragraph 4.64 above:
the case of an international conspiracy.q'z' 0 Further, problems of
definition will, if anything, be greater, since outside the field of personal
injury, death and damage to property, the place of result as well as the

429 We have discussed options which would involve such an investigation
above, a' paras. 4.36 - 4.54, See also Kahn-Freund, (1969) 53 I Ann.
Inst.  de droit international at pp. 4#51-452, where he questions
whether it is possible to define the locus delicti in the light of a

distinction between liability for fault and liability for risk, or
between admonitory torts and enterprise liability,

430 An exarmple of such a case is Petersen v. AB Bahco Ventilation
(1979) 177 D.L.R. (3d) %49, and see also Lontho Ltd. v. Shell
Petroleuin Co. Ltd. (No. 2) (C.A.), 6 March 1981 (unreported), per
Lord Derning M.R. The Tacts of Lonrho appear from the report of
the appe:] to the House of Lords: T1982] A.C. 173. British Airways
Board v. Laker Airways Ltd. [1984] 3 W.L.R. 413 also concerns an
alleged cinspiracy.
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place of conduct may be hard to define. A definition which incorporates
the idea of causation does not appear to be desirable. Although in most
cases it will be perfectly clear what results have been caused by the
wraongdoer's conduct, the introduction of this idea at the choice of taw
level is bound to lead to uncertainty in difficult cases. Further, questions
of causation may be theught best left to the substantive applicable law:
two notions of causatiorr in the same case, one for choice of law purposes
and one for substantive purposes, might (as with the idea of foreseeability
discussed above#?‘ l) seem too complicated. A definition in terms of
"damage", "harm", "oss" or "injury” may be misleading,“z either because
none of these things may in fact be present, in which case it would be
meaningless to define the place of result by reference to any of them, or
because the claimant may suffer different types of damage or loss, which,
while arising out of the same event, may occur in different places.

Further, the location of economic ioss may prove elusiwe-.'!"3 3

4.85 An apparently attractive way of defining the locus delicti was
adopted by the first United States Restatement. Section 377 provided
that -
"Mtlhe place of wrong is in the state where the last event necessary
to make an actor liable for an alleged tort takes place.”
This definition seems to avoid all difficulties by using a general principle
which can easily be applied to the particular tort or delict in question.
However, such a definition is unsatisfactory, for it is now seen 1o be
circulars the last event cannot be identified except by reference to &
system of law, but the systerh of law applicable cannot be selected until
the last event has been identified. There might also be more-than one

431 Para. %.80.
432 See Rabel, The Conflict of Laws, Vol. 2 (2nd ed., 1960), pp. 323 fi.

433 But see Ichi Canada Ltd. v. Yamauchi Rubber Industry Co. (1983)
144 D.L.R. (3d) 533, where for the purposes of service of a writ
outside the jurisdiction, the tort of inducing breach of contract was
considered as committed in the place where economic loss was
sutfered.
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place of las: event, for example where a tort or delict was actionable per
se in one ccuntry and only upon proof of damage in another, and damage
occurred ony in the latter while the rest of the train of events occurred
in the former, If the "last event" rule is unacceptable, then so also, and
for the sam reasons, is a definition of the locus delicti in terms of the

point at whih a cause of action accrued,

4.86 Vie are, therefore, forced to the conclusion that it is
impracticabiz to devise a general rule which would pinpoint the
appropriate ocus delicti in every case. This conclusion has heen arrived
at by others sefore us. For example, Kahn-Freund thought that trying to
define the lccus delicti was "a futile and singularly sterile problem",”q
and that concrete answers -

"+ can: be given only in the light of the nature of particular delicts

- anl that they cannot be given either in general terms of 'act! or
fimpact' or of schemes of cumulative or alternative systems,"435

4.87 The only alternative seerns to us to be that, except in cases of
personal injury, death, damage to property, and any other cases for which
special provition might be made (and which we discuss in Part V below),
the court should determine the locus delicti pursuant to a general formula
whereby the ocus delicti would be defined as "the country where there
occurred the most significant elements in the train of events", or in

similar terms.

4,88 A different formula has been proposed by the Institute of
International l.aw, which, in its resolution of 1969 {in the context of which
Kahn-Freund made the observations quoted above), proposed that the
locus delicti should be defined as followss

"a delict is regarded as having been committed at the place with
which, i1 the light of all the facts connecting a delict with a given

434 (1969) 53 1 Ann. Inst. de droit international %469,

435  Ibid.
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place (from the beginning of the delictual conduct to the infliction

of the loss), the situation is most closely connected."*
4.89 We have reservations about the precise wording used in the
Institute's resolution, since it may not co-exist happily with the idea of
closest and most real connection which we propose for the general
exception to the lex loci delicti rule discussed in the next sec:‘civ:m,£F37 and
the word "situation" appears somewhat vague, but the exact wording of
the formula to be used would be for further consideration. We do,
however, envisage that the train of events to be taken into account should
include both the conduct and the results. The definition which we here
propose would therefore not be equivalent to the "substance of the
wrongdoing" test adopted.by the English courts for jurisdictional purposes,

which appears in practice to amount to mittle more than a place of acting

r'ule".q'38

(vi) Conclusions on the definition of the locus delicti in  multi-
state cases

£.90 Our provisional conclusions relating to the definition of the

locus delictl in multi-state cases are, therefore, as follows:

{a) In cases of personal injury and damage to property, the locus
delicti should be the country where the person or property was

at the time the. injury or damage was first inflicted;

436 Article 2 of the Institute's resolution: (1969) 53 II'Ann Inst. de droit
international 3386.

437 Paras. 4.118 - 4.123; and see Morse,.p. 132.

438 Morse, p. 129. Winn J. in Cordova Land Co. Ltd. v. Victor Bros. Inc.
© [1966] 1 W.L.R. 793, 79%, equates. "the substance of the. tort
.complained of" with "the substance of the wrong conduct alleged to

be a tort". Ackner L.J. in Castree v. E;R. Squibb & Sons L td. %1980]

1 W.L.R. 1248, 1252 refers to "the substantial wrongdoing". See

also Distillers Co. (Biochemicals) Ltd. v. Thompson (1971] A.C.

458; Buttigeig v. Universal Terminal & Stevedoring Corporation
[1972] V.R. 626; Macgregor v. Application des Gaz [1976] Qd. R.

175; Multinational Gas and Petrochemical Co. v. Multinational Gas
and Petrochemical Services Ltd, | 1983] 3 W.L.R. 492.
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(b} I cases of death, the locus delicti should be the country where

tie deceased was when the fatal injury was first inflicted;

{c) In other cases, subject to any conclusions reached in Part V in
connection with other types of tort and delict, the locus
dslicti should be the country where the most significant
e ements in the train of events occurred, {Comments will be
ir vited in Part V upon whether other types of tort and delict
should be specifically provided for.)

Comments are invited upon these conclusions.

4.91 We should, however, conclude by again putting the question of
the definition of the locus delicti in muiti-state cases into perspective.
Qur long disiussion of this problem may tend to obscure the fact that
although it is difficult to arrive at a wholly satisfactory definition of the
locus delicti in multi-state cases, no definition at all will be necessary
where the whole train of events occurs in a single country.  This, we
believe, will se the majority of cases. A precise definition of the locus
delicti is ofiered in cases of personal injury, death, and damage to
property, whith will in practice cover most of the remaining cases. Only
in relatively few cases, therefore, would it be necessary to fall back upon
the more gencral formula. It should also be remembered that the problem
of defining tte locus delicti exists even under our present choice of law
rules. The problem explored here is therefore not a new one, and is not
peculiar to the new choice of law rule in tort and delict which we shall

' propose,

_(c) The lex oci delicti may not always be appropriate

4.92 We: turn now to a quite different question. We have alluded

432 4o “he problems which may be caused by a simple but rigid

above
choice of law rule; and the universal application, without exception, of

the lex loci jelicti would certainly be such a rule, albeit one with the

439 Paras, 4.16 - 4.18.
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virtue of certainty. This rule formerly prevailed in the United States,
where practical experience has shown that a rule which applies the lex
loci delicti without exception is inadequate to cope with all the varied and
unpredictable circumstances in which tort and delict cases arise. The
courts in the United States first resorted to circumventing the lex loci
delicti rule by devices such as re-classifying the issue raised in the
particular case as belonging, not in the tort category, but in a different
category; to which a different choice of law rule applied.tmo Following
the case of Babcock v. Jacksonz‘“ many states have now rejected the

traditional rulf:l"'q2 in favour of the quite different approaches which we
443

have discussed above.

.93 The circumstances in which the application of the lex loci
delicti produces results which "will begin ﬁo offend our common sense"wa
are difficult to define with accuracy. But it may at least be said that the
policy reasons which support the application of the lex loci delicti become
less weighty or disappeEir entirely when the occurrence and the parties are
more closely connected with a country other than the .l_o__c_tg delicti than
they are with the locus delicti itself, and the expectations of the parties
do not point in the direction of the lex loci delicti. ~ As Kahn-Freund has
put it -

"Mtlhe locus delicti, that is the geographical environment of the act or
conduct, isin a rapidly growing number of situations shown to be

440 See para. 4.17 above.

4] 12 N.Y. 2d 473, 191 N.E. 2d 279; [1963] 2 Lloyd's Rep. 286. See
para. 4.94(2) below..

442 Estimates of the number of states which have abandoned or
modified the lex loci delicti rule differ, but it appears that at least
half of the states of the U.S5.A. have done so: see Korn, "The
Choice-of-Law Revolution: A Critique”, (1983} 83 Col. L.R. 772,
776.

443 Paras. .35 - 4.5%.

44% Morris, "The proper law of a tort", (1951) 64 Harv. L.R. 881, 885;
and The Conflict of Laws {(3rd ed., 1984), p. 304.
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'fortiitous', that is unconnected with the social environment of the

partics, or of the relationship which exists between them."%45
A trend avay from a rigid lex loci delicti rule is in fact observable in
many forein jurisdic'tions,MG and there seems to be a wide measure of
agreement among modern commentators that although the lex loci delicti
may be appropriate in many circumstances it is not appropriate in ali.l&w
In Boys v. (Chaplin the House of Lords was unanimous in holding that the
provisions ¢f the lex. loci delicti should not apply in the circumstances of
that case.

4.54 Although it is difficult to define exhaustively the situations in
which the application of the lex loci delicti is not called for on any ground
of policy, aid may therefore be inappropriate,ws there would appear to

be three ma n categories of such cases.

(1) 7The first case is what has been termed the "insulated
environment" - that is, where the occurrence and the parties

445 (1969) 53 I Ann. Inst. de droit international at p. %39. The
possibi ity of a fortuitous locus delicti was adverted to in Boys v.
Chaplin by Lord Hodson, Lord Wilberforce and Lord Pearson: [1971]
A.C. 336 at pp. 380, 388, and 405 respectively. A note of caution
should perhaps be sounded about the word "fortuitous", which is not
always used so carefully as in the passage cited. The word is not
always a very useful description, in the first place because in the
case of an accident all of its elements (and not just some of them)
could i1 some sense be described as "fortuitous”, and in the second
place lecause the description of a particular fact as "fortuitous®
may result from assumptions which remain unstated or unexamined,
and may also be used retrospectively to justify the choice of one law
rather - han ancther.

446 See Appendix.

%47 For paiticular expressions of this view, see Anton, pp. 284-247;
Dicey «nd Morris, pp. 932-935, 944-945; Kahn-Freund, passim;
Morris, The Conflict of Laws (3rd ed., 1984), pp. 315-316; and
Morris, "The proper law of a tort", (1951) 6% Harv. L.R. 881. Dr.
Morris's solution to this problem is discussed below at paras. 4,126

448 See Dicey and Morris, Pp. 932-935, 944-945; Kahn-Freund, pp. 63-
128; MNorse, passim; McGregor, "The international accident
problem”, (1970) 33 M.L.R. 1, 15-21. :
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are such that they do not interact with their geographical
location. An example is a tort or delict committed wholly
aboard a ship in territorial waters or an aircraft in flight:
there is in such a case little obvious merit in applying the law

of the littoral state or subjacent (:ountry.'!’d'F9

(2) The second case to some extent overlaps the first, and is more
difficult to define, although probably more common: it is
where the parties already have some connection with each
other before the tort or delict occurs, in consequence of which
it is reasonable that their mutual rights and liabilities be
regulated according to some law other than that of the
country where the tort or delict happened to accur. QOne such
connection might be a contract between the parties, where the
tort or delict is closely related to the contract, but a formal
relationship such. as this need not be postulated. For example,
where a group of friends, ali from Scotland, takes a motoring
holiday in Europe, under a lex loci delicti rule the liahility of
the driver to his passengers for an accident would be
successively regulated by the law of each different country
they passed through, although it might be thought that there is
no reason of policy which requires this, and that it would be
more sensible that the law of Scotland should regulate their
mutual liability. The lex loci delicti would, however, remain
appropriate if a person outside the car were injured or his
property damaged. An example of this sort of case is Babcock
V. Jackson.qs 0 Mr and Mrs Jackson and their friend,

Miss Babcock, all residents of the state of New York, went for

449 We consider these cases at para. 5.77 below. Another example is
given by Morris, "The proper law of a tort", (1951} 64 Harv. L.R.
881, 835,

450 12 N.Y. 2d 473, 191 N.E. 2d 279 (1963); [1963] 2 Lioyd's Rep 286.
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a weekend trip to Canada in the Jacksons' car. An accident
occurred in Ontario in which Miss Babcock was injured, No
other parties were involved, The lex loci delicti was clearly
the law of Ontario, by which the owner or driver of a motor
vehicle was not liable for injury to passengers, but in an action
in New York the court held that the law of the state of New
York should apply.

(3) A third type of case in which the application of the lex loci
delicti may seem inappropriate, and one even more difficult to
define, is where the parties have no pre-existing relationship,
and the circumstances are not such that they could be said to
3¢ acting in an insulated environment, but nevertheless all, or
il but a few, of the factors in the case show connections with
! country which is not the locus delicti. Examples of this type
of case might be McElroy v. McAllister, where every f_actor

other than the place of the accident pointed to Scotland, or
boys v. Chaplin, where almost every factor iﬁ the case other
than the place of the accident pointed to England, and where
the House of Lords declined to apply the lex loci delicti in its
guise as the second limb of the rule in Phillips v. Eyre.

4.95 Ve have, therefore, reached the provisional conclusion that
the introduc:ion of a strict lex loci delicti rule, without any exceptions,
would not be a satisfactory way of reforming our present law. Comments
are invited on this cbnclusion. Given, however, that in many
circumstances the lex loci delicti is in fact the most appropriate law to
apply, the question remains whether a basic lex loci delicti rule is capable
of refinement in such a Way as to permit the displacement, where
desirable, of the lex loci delicti in favour of some other more appropriate
law, while yot retaining for the whole choice of law rule a measure of
certainty whch is sufficiently high to be acceptable. As always, the
dilemma’is the correct balance between simplicity and refinement. Our
view is that t1e lex loci delicti rule need not be abandoned entirely, as has
been done in many states of the United States. What has been done in a
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number of other jurisdic:tic:nslF5 L is to add to the basic lex loci delicti rule
a number of exceptions, or rules of displacement, which in defined
circumstances exciude the lex loci delicti, and apply some other law
instead. [Each exception is such that, so far as is possible, the law which
it indicates would be more appropriate than the lex loci delictl. Itis
probably not feasible, within acceptable limits of certainty, to achieve in
every case the application of a perfectly appropriate law. A "lex loci
delicti with exceptions” approach, however, would seek to refine the
basic lex loci delicti rule to the extent that appropriate results were

achieved in an acceptably high proportion of cases.

4.96 There appear to be two ways in which exceptions to a basic lex
loci delicti rule could be formulated. One way would be to try to base
exceptions on connecting factors other than the locus delicti which, if
present in a particular case, would point to a country whose system of law
would be more appropriate than the lex loci delicti, while leaving the lex
loci delicti to apply in the absence of such connecting factors. We
discuss some possible exceptions formulated in this way in the next
following paragraphs, and we refer to an exception of this type as a
nspecific exception™. The other way appears to be to formulate a general
exception which would not depend on any particular connecting factor but
which would permit the lex loci delicti to be departed from in appropriate

circumstances. We discuss such an exception at paras. 4,118 - 4.123.

(i) Possible specific exceptions to the application of the lex loci

~ delicti '
4.97 A preliminary point, which is relevant to all the specific
exceptions which we shall discuss, is the question of the circumstances in

which the exception should be triggered. There are two possibilities:

(1) the exception might operate in all the cases which fell within

its boundaries, in the expectation that in a sufficiently large

451 See Appendix.
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najority of such cases the exception would result in the
épplication of a more appropriate law than the lex loci delictis
cr

(2) tie exception might operate, not in all the cases which fell
within its boundaries, but only in those where it would in fact
result in the application of a more appropriate law than the

lix loci delicti.

Qur discussion of the specific exceptions assumes that they would be of

the first type.. We return to the second possibility belcw\r.qls2
(¢} Common personal law exception
4.98 A "common personal law" exception would operate to apply

the law of common nationality or habitual residence (if there was one),
instead of the lex loci delicti, and is to be found in a number of the
foreign choice of law rules which we have surveyed for the purposes of

this paper.q‘3 It is also contained in the Swiss pr<‘.sposals,l‘L5l‘l and has
attracted ac: demic support.l‘tjj
4.99 If such an exception were to be adopted, it would in our view

be unacceptible to define the common personal law in terms of
nationality. A nationality criterion would not work within the Unijted

Kingdom, ani complications would arise if any party was stateless or had

452 Para. 4.117,

%53 In partcular, the Federal Republic of Germany, East Germany,
Poland .ind Portugal: see Appendix. The Private International Law
Commititee of the Civil Code Revision Office of Quebec has
suggest.:d that the basic choice of law rule in tort and delict cases
should be that the law of the claimant's habitual residence
should ¢pply: see Castel, Canadian Conflict of Laws, Vol. 2 {1977),
pp. 647-648; and Morse, p. 344, :

454 Article 129(1): see Appendix.

455 For exumple, Jaffey, "Choice of law in tort: a justice-based
approac1”, (1982) 2 L.S. 98. See also Korn, "The Choice-oi-Law
Revolut on: A Critique", (1983) 83 Col. L.R. 772.
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dual nationality. Although nationality no doubt coincides in many cases
with habitual residence, there are many cases where it does not, and in
such cases habitual residence seems to us more likely to provide a law

which has a closer connection with the parties and the occurrence.

4.100 One practical disadvantage of any kind of "habitual residence"
exception is that it may be difficult for one party to ascertain the
habitual residence of the other: -in such circumstances neither party
would be sure of the applicable law.  This is not, perhaps, sufficiently
likely to occur as to be a serious objection to a common personal law
exception; but we also have further reservations about the application of

the law of the place of common habitual residence.

4.101 A common habitual residence exception could be supported on
two grounds. One is that the existence of a common habitual residence is
in itself sufficient to justify applying the law of that country, Irrespective
of whether the parties had a pre-existing connection with each other, and
irrespective of the circumstances of the tort or delict. However, it
seems to us that the fact that the parties to a tort or delict happen to
share a habitual residence might well be just as "fortuitous" as the locus
delicti itself, and the application of its law entirely contrary to their
expectations. It seems likely to us that any factor which links the parties
and the occurrence to a greater degree than the locus delicti does, and
which justifies the displacement of the lex loci delicti, will arise less from
the existence of a common habitual residence as such than from (for
example) the fact that the parties were jointly engaged upon a common
enterprise, or were linked by some pre-existing relationship. It therefore
appears to us that the application of the law of the parties’ common

habitual residence as such cannot be justified on grounds of principle.

4.102 The second. ground upon which a common habitual residence
exception could be supported is that a common habitual residence may
frequently suggest that there is a link between the parties which would
render the locus delicti comparatively insignificant.. This could justify the.
use of a common habitual residence exception on the pragmatic ground
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that it would in practice result, in a sufficiently large proportion of cases,
in the appliciition of a more appropriate law than the lex loci delicti. 1t
must be adm tted that of the three specific exceptions which we discuss
here and in tye following paragraphs, only the common habitual residence
exception co.ld have achieved the application of English law in Boys v.
Chaplin, or Scots law in McElroy v. McAllister; and the use of such an

exception in a number of foreign systems may indicate that it produces
acceptable rssults in practice. However, we are not sufficiently
confident of this to conclude that such an exception should definitely be

adopted, Coriments are invited,

(b Pre-existing relationship exception

4.103 W2 turn now to the possibility of an exception which would
apply where there was a pre-existing relationship between the parties.
Where there was such a relationship, the lex loci delicti would not apply;
instead, the liw governing or appropriate to the relationship would apply.
Two question: arise in relation to such an exception:

(1) Whiat kind of relationship should trigger the exception?
(2) Wl the existence of such a relationship indicate in principle
or in practice a system of law more appropriate than the lex

lovi delicti?

4,104 As to the type of relationship, there would appear to be a
choice between, on the one hand, confining the qualifying relationships to
specific legal ones, and, on the other hand, allowing any relationship to
qualify, even if merely social. The latter possibility clearly raises
formidable problems of definition, which in our view would be incapable
of a priori resolution. In the absence of definition, however, a pre-
existing relat onship exception appears to us to have no advantage over

the general e ception which we discuss l:be_lo'.r..'.l’s6

456 Paras. 4 118 - 4.123,
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4.105 A pre-existing relationship exception would therefore, in our
view, have to be based on a legal relationship. However, it does not
seem to us that all such relationships can qualify. It would seem to be
manifestly absurd that a pre-existing legal relationship between the
parties should always be sufficient to justify the displacement of the lex
loci- delicti, and the application instead of the law governing the pre-
existing legal relationship, if the relationship in question was unconnected
with the tort or delict. The mere existence of a pre-existing legal
relationship could, again, be just as "fortuitous” as the focus delicti. For
example, the most obvious case of a pre-existing legal relationship is
perhaps a contract, but it cannot in our view be right that a tort or delict
which was entirely unconnected with the contract but which was
committed by one contracting party against the other should be decided
by the proper law of the contract as such. (There might be other reascns
for applying the law which happened also to be the proper law of the
contract, but the mere existence of the contract should not of itself be
conclusive.) The problem would become incapable of solution if there
were two contracts between the parties, governed by different proper
laws. The existence of a special legal relationship, such as (for example)
those of trﬁstee and beneficiary, lessor and lessee, solicitor and client, or
even husband and wife, does not in itself seem to us to give rise to a case

for displacing the lex loci delicti.

4.106 What is therefore necessary, if such an exception is to work, is
a relevant pre-existing legal relationship. This again introduces a
problem of definition. It does not seem to us practicable to enumerate in
advance what pre-existing relationships would be relevant. A decision as
to what was or was not relevant would, in the final analysis, have to be
left to the court. This being so, a "pre-existing relationship” exception,
even if confined to legal relationships, does not in fact seem to us to
have any advantage over a more general exception such as that discussed

below.q's 7

457 Paras. $.118 - 4.123.
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4.107 However, one way of confining such an exception would be to

adopt a provision such as that contained in the Swiss proposals, namely
that -

"...where a wrongful act constitutes an infringement of a pre-
existisg legal relationship between wrongdoer and victim, a claim
based upon that act is governed by the law applicable to that legal
relati snship,"%58

It is thus w0t enough that there be "une relation quelconque avec uyn

rapport préexistants?”°

there must be not only a pre-existing legal
relationship. but also an act which is in breach of that relationship. The

obvious case is of a tort or delict which is also a breach of contract.

4.108 It is not entirely clear to us wﬁether the Swiss provision is
intended siniply to operate as a choice of law rule whereby the claim in
tort or delict and the pre-existing legal relationship would be governed by
the law of ‘he same country, or whether it is intended to prevent the
claimant frcm relying on any claim in tort or delict, and to require him to
rely on any 1emedy arising out of the pre-existing legal relationship. We
do not believe the latter would be practicable in the United Kingdom.
Although, on the other hand, there is clearly an argument based on
convenience in favour of deciding a claim in tort or delict and a claim in
(for example) contract by the law of the same country, if both claims
spring from ' he same incident, there does not seem to us to be any reason
of principle why the claimant (or indeed the wrongdoer) should be
confined to the tort or delict rules of the country whose law also governed
the contract.  The tort or delict may have no connection at all with the
Country of the proper law of the contract. In many cases such an
exception wculd also raise the preliminary issue of whether or not the
alleped tort »r delict was, in fact, a breach of contract; and the law
applicable to the tort or delict could not be determined uhtil that issue
was disposed of. Further, the question of definition remains, for there

438 Article 129(3). See Appendix.

59 Report «ccompanying the Swiss proposals, section 284,222, p. 157,

143



are relationships which do not seem to fit within this type of exception:
for example, would the relationship between husband and wife count as a
pre-existing legal relationship, and what would constitute a breach of it?
Finally, an exception restricted in this way would in any event, in our
view, cover only a small proportion of the cases in which it would be

justifiable to displace the lex loci delicti.

4.109 We have for these reasons reached the provisional conclusion
that a "pre-existing relationship” exception would either have to be so
confined that it would be unsatisfactory and would have very little
application, or that (if not so confined) it would have no advantage over

the general exception which we discuss below.%o

{¢} Common enterprise exception

4110 The common enterprise exception is more subtle than the
common habitual residence. exceptioh, but would be one way of dealing
with some of the "special relationship" or winsulated environment" cases
to which attention has already been drawn. We are not, however, aware
of provision for such an exception in the systems of foreign law which we

have surveyed.

111 The exception would apply where a claim arose from an injury
or damage which occurred in the course of a common enterprise centred
in a country other than the locus delicti. In such a case the lex loci
delicti would not apply: instead, the law of the country where the
common enterprise was centred would govern the rights inter se of those
participating in the exercise. The exception is thus aimed at some of the
very situations which give rise to unacceptable results under a strict lex
loci delicti rule: namely the "fortuitous" locus delicti, where neither the
occurrence nor the parties to the action have any significant connection
with the locus delicti, but where there is nevertheless the unifying factor

described as a "common enterprise", not necessarily amounting to a pre-

460 Paras. 4.118 - 4.123.
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existing legal relationship (although such a relationship would not be
inconsistent with a common enterprise exception).

4,112 Clearly the idea of a common enterprise must, if it is to
represent . factor which unites the parties more than the locus delicti
does, é.ppl) only to cases where the parties are carrying on some activity
with a con mon purpose which is being pursued together, not separately,
{It could not be said, for example, except in the locsest sense, that the
passengers in an aircraft on a scheduled flight were engaged in a "common
enterprise”.) Examples of a "common enterprise" might be a motoring

trip"‘61

or .iny excursion undertaken in co-operation; a commercial joint
venture; or a joint publication (where both the authors and the publisher
could be sa.d to be engaged in a common enterprise). However, although
examples may be provided, the main problem with an exception like this is
again one cf definition: what is to be included within the notion of a
"common er terprise", and (perhaps more difficult) how is the place where
it is centrec to be discovered? While it is easy to see that two or more
people who are (for example) jointly engaged upon some expedition, or in
writing a bcok, are engaged in a common enterprise, and easy to accept
that their relations inter se should be governed by the law of the country .
which gave sirth to their relationship, it is not quite so easy to define
where their enterprise is centred if it includes more than one foreign
element. If two Englishmen tly to Switzerland, and there hire a car and
drive into France to visit a business acquaintance but have an accident in
which one of them is injured, what is their common enterprise, and where
is it centred"’ What of a hitch-hiker picked up by a family touring on the
continent: is he part of a common enterprise, and, if so, is it the same
one as that of the family, or a different one? It is clear that a common
enterprise exception would raise formidable problems of definition, and it
appears to us that with this exception, as with the pre-existing
relationship :xception discussed immediately above, the absence of such

461 As in Babcock v. Jackson 12 N.Y. 2d 473, 191 N.E. 2d 279 (1963);
[1363] 2 Lloyd's Rep. 286. See para. 4.94(2) above.
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definition would seriously diminish its advantages over the general

exception discussed belc>w.£"62

b.1L3 The second problem with a common enterprise exception has
also been encountered before in connection with the other exceptions
which we have considered. The mere existence of a common enterprise
could be just as "fortuitous" as the locus delicti: a tort of delict <ould
have little or no connection with the common enterprise upon which the
parties were engaged. It would therefore be necessary either to confine
the application of the exception to cases where the tort or delict was
connected with the common enterprise (and we are not confident that the
relevant connection could be satisfactorily defined), or to make the
assumption that the existence of a common enterprise would in an
acceptably high proportion of cases coincide with circumstances in which
the displacement of the lex loci delicti was appropriate. We are not
confident that this assumption would be justified, and there may also be
cases where displacerent of the Jex loci delicti would be appropriate even

though there was no common enterprise.

4.114% Although we believe that the notion of a common enterprise
represents a more relevant and principled connecting factor than those
embodied in the other specific exceptions which we have discussed above,
and that given adequate definition it would in many cases indicate a law
more appropriate than the lex loci delicti, our provisional conclusion is
that such an exception cannot be defined in terms which would give it any

advantage over the general exception which we discuss below. 463

{iiy Our provisional conclusions on specific exceptions

4,115 The ioregomg discussion h;ghhghts the problem which is raised
by any attempt to introduce strlct rules into the field of choice of law in

tort and delict. As we have seen, the lex loci delicti has a strong prim

462 Paras. 4.118 -~ ¥.123.

463 Paras. 4.118 - 5.123.
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facie claim to application, but a lex loci delicti rule by itself has been
shown to be inadequate, Attempts to refiné it by the introduction of
well-defined exceptions seem to us, however, to run up against the
paradoxical difficulty that no single specific exception is wide enough, in
that eact leaves to the general lex loci delicti rule some cases where the
general rule should be displaced; and each exception is simultaneously too
wide, in that it displaces the general rule in some cases where it shouid

not,

&.116 The first aspect of this difficulty could in theery be met by
adopting, not just one specific exception, but a series of them, There
would prosably be rather few cases where none of the proposed exceptions
applied and yet where to apply the lex loci delicti would be inappropriate.
However, although this may make the inclusion of all of the exceptions
(and not just one or some of them) seem attractive, a new problem would
be created: the possibility of more than one exception applying, each
pointing to a different choice of iaw. The only way to resolve this
problem would be to arrange the exceptions in order of priority, but it is
hard to se2 on what basis this could be done, and the result would be a
very complex set of statutory rules. We do not, therefore, find this

solution attractive, but comments are invited.

4.117 The second aspect of the difficulty (namely that some cases
may fall within the boundaries of a specific exception in circumstances
- where it would not be appropriate to displace the lex loci delicti) could be
met by mac<ing the specific exceptions non-mandatory:  in other words,
formulating them so that the lex loci delicti would be displaced in favour
of the law indicated by the exception only if it was in fact appropriate to
do so in the circumstances of the case. Our previsional conclusion is
that specif ¢ exceptions of this type would have, on balance, no advantage
over the general exception which we discuss next.
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(iii} A general exception

4.118 The alternative to a specific exception, or a series of such
exceptions, appears to us to be a general exception whose operation would
not be confined to any particular set of circumstances. The precise
formulation of such an exception would be for further consideration, but
we provisionally propose an exception which would permit the
displacement of the lex loci delicti in favour of the law of the place with
which not only the occurrence but also the parties had, at the time of the
occurrence, the "closest and most real connection".%# There would
therefore be no requirement of common habitual residence, or of a pre-
existing relationship, or of a common enterprise: the only test would be
that the occurrence and the parties had their closest and most real
connection with a country other than the locus delicti. In view of the
difficulties of definition which we perceive in connection with the
specific exceptions discussed above, we have reached the provisional
conclusion that it would not be practicable to define further the concept

of "closest and most real connection®.

4.119 A general exception has been included in a number of schemes
for choice of law in tort and delict, including the Austrian and the
Swiss.’:F65 It was also included in Articles 10 and 13 of the E.E.C. Draft

Conveni:"u:m.,%6 and in Article 14(2) of the proposed Benelux Uniform Law
relating to Private International Law, originally promulgated in 1951 and
revised (without change in the tort and delict provisions) in 1969.
Although the Benelux Uniform Law never entered into force as such, it

464 This test is similar to that used in the Restatement Second, which
we discuss below: see paras. 4,136 - 4.139, It is also analogous to
the formula defining the proper law of a contract.

465 See Appendix. The Swiss provision' is not confined to tort and
delict.

466 See Appendix.
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has been aclopted by courts in the Netherlands*67 and in I..uxc-:mbourg.l‘L68
The scheme of the United States Restatement Second is different, but the

sections dzaling with particular torts and issues also contain a
presumption which is subject to displacement by a test similar to the
general exc:ption here pr'o:)pos&-d.l*69

4.120 Che advantage of a general exception is that it would permit -
the displaci:ment of the lex loci delicti in appropriate cases, without
limiting either the systems of law in favour of which the lex loci delicti
could be dis>slaced, or the circumstances in which such displacement could
take place.  Any system of specific exceptions such as those we have
discussed aliove would limit both of these things, and would also raise
problems of definition which would be absent from a general exception.
The circum:tances which give rise to tort and delict cases are so varied
that a general exception appears to us to be best adapted to cope with any

case which riay arise.

4.121 One possible disadvantage of a general exception is that a
tendency m:y develop for courts to apply the lex fori where possible, by
resorting to the general exception in inappropriate cases; but the major
disadvantage is clearly the uncertainty inherent in a general exception,
Here again the tension between certainty and refinement becomes
apparent.  [he uncertainty would be greater than for specific exceptions
of mandatoiy application. It would also be slightly greater than for

467 De Becr v. De Hondt, Court of Appeal, The Hague, 16.6 1955, (1956)
3 Nederlands Tijdschrift v.ir. 290. Cf, Court of Appeal, The
Hague, 28.12.1934, N.J. 1937, No. 108, which is to the opposite
effect. See Appendix.

463 Luxemourg Cour Supérieure de justice, 16.6.1970, (1970) 21
Pasicrisie Luxembourgeoise 347,

469 We discuss the Restatement Second below at paras. 4.136 - 4,139,
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specific exceptions which were not of mandatory application, since its
potential field of application would be wider, but in our view there would
be little point in introducing such exceptions: if the uncertainty inherent
in specific exceptions not of mandatory application is acceptable, then so
also (in our view) is that inherent in a general exception. The main
choice, in our view, lies on the one hand between one or more specific
exceptions of mandatory application, and on the other hand a general
exception. For the reasons outlined we provisionally favour. a general

-exception. Comments are invited.

4.122 However, we have also reached the provisional view that a
general exception which was not confined in its operation would render
our choice of law rule as a whole unacceptably uncertain.  The fact that
it is difficult to catalogue the circumstances in which the lex loci delicti
should be departed from does not, in our view, justify an exception which
would in practice permit the application of the lex loci delicti to become
discretionary, or departure from it arbitrary; as we have said, the lex loci
delict has a strong prima facie claim to application. It therefore seems
to us that a threshold or trigger requirement should be built in to any
general exception, which would serve to prevent departure from the lex
loci delicti in the absence of strong grounds for doing so. It wouid thus
be insufficient for displacement of the lex loci delicti that the parties and

the occurrence merely had a closer and more real connection with another
470

country than they did with the locus delicti: a further requirement
would be necessary. Comments are invited upon whether, in principle,

such a threshold requirement should be provided for.

4.123 The formulation of such. further requirement Is for
consideration. It would, for example, be possible to provide, in increasing
order of stringency, that displacement of the lex loci delicti would not be

permitted unless -

470 This seems, however, to be sufficient for the Austrian provisions,
article 13 of the E.E.C. Draft Convention, and article 14(2) of the
proposed Benelux Uniform Law. See Appendix.
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(@) the occurrence and the parties had only an insignificant

connection with the locus delicti, and also a substantial
connection with another country;qn or, alternatively,

(b}  the occurrence and the parties had no connection at all with
the locus delicti apart from the fact that the tort or delict
was committed there, but did have a substantial connection

with another country.

We seek views on the stringency of any threshold requirement which
would be inzorporated into the general exception.  Our tentative view is
that to recuire the total absence of connection with the locus delicti
apart from the commission there of the tort or delict would go too far,
and that an acceptable balance between certainty and flexibility would be
achieved by permitting the lex loci delicti to be displaced in favour of the
law of the zountry with which the parties had the closest and most real
connection, provided their connection with the locus delicti was
insignifican and their connection with the other Country substantial, as in

alternative ‘a) above. Comments are invited.

(iv) /, possible cumulative scheme

4124 Vlie have so far discussed the specific exceptions and the
general exc 3ption' as if they were mutually exclusive. However, a
possible alternative scheme would include both types of exception, but
would make them cumulative. In other words, the lex loci delicti would
provide the jasic rule, but would be automatically displaced in favour of
such system of law as was indicated by any applicable specific exception.
(If more than one specific exception were included, it would be necessary
to arrange them in order of precedence. As we have already mentioned,
we find it hird to see on what basis this could be done.) The general
exception would then apply as a residual or "safety-net" provision; it
would be capable of displacing the Jlex loci delicti if no specific exception
applied, and would also be capable of displacing the system of law
indicated by any applicable specific exception. In both cases the

%71 As in atticle 14 of the Swiss Proposals and perhaps also article 10 of
the E.E C. Draft Convention: see Appendix,
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displacement, subject to any threshold requirement, would be in favour of
the law of the country which had the closest and most real connection
with the occurrence and the parties. Under such a scheme the general
exception should fall to be used only rarely. This cumulative scheme is
the one which is adopted by the Swiss prto[:'.osals.l"72
view, however, is that such a statutory scheme would be undesirably
complex, and should not be adopted in the United Kingdom. Comments

Qur provisional

are invited.

(v) The relationship between the general exception and the

definition of the locus delicti in multi-state cases not
Thvolving personal injury, death, or damage to property

8.125 It seems to us that the identification of the locus delicti in a
multi-state case should be separate from the question whether the lex loci
delicti (as thus identified) should be departed from in the circumstances
of the particular case, in accordance with an exception to the lex loci
delicti rule. The identification of the locus delicti in a multi-state case

should therefore take into account only the particular distribution of the
elements in the train of events, and no account should be taken of any
other factor, such as the characteristics of the parties and their
relationship. Factors such as these should, we believe, be relevant only
to any exception to the lex loci delicti rule. However, in view of the
similarity of the formulae which we propose for the general exception to
the operation of the lex loci delicti rule, and for the definition of the
locus delicti itself in a multi-state case not involving personal injury,
death, or damage to property,l“73 it must be conceded that if our
provisional proposals were accepted, the operation of the definition of the
locus delicti and the operation of the general exception (although in
theory separate) might in practice tend to merge in some multi-state
cases. We do not believe that this would in fact give rise to any problem,
or that it should in every multi-state case be compulsory to separate
rigidly the definition of the locus delicti and the operation of the general

exception.

472 Article 14, See Appendix.

473 See above, paras. %.83 - 4.89.
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%  The "proper law of the tort" and the Restatement Second

4.126 We now turn away from the lex loci delicti rute and consider,
finally, a completely different option for reforming our choice of law rule
in tort and delict, namely the application of the "proper law of the tort".
Our private international law has for many years provided for a contract
to be governed by its "proper law" - that is, In the absence of choice by
the partie:, the system of law with which the contract had the closest and
most real zonnection at the time it was made. The idea that liability in
tort and de lict should be governed by the proper law of the tort, analogous
in conception to the proper law of a contract, was developed by Dr.
J.H.C. Mor ris,q” who expressed the view that -

"..a i1 seems unlikely that a single mechanical formula will produce
satisiactory results when applied to all kinds of torts and all kinds of
issue: ,"475

4.127 The preceding discussion of other options for reform, from
which it is clear to us that any mechanical formula will have to be
qualified b/ exceptions, seems amply to demonstrate the truth of this
proposition. Dr. Morris's suggestion was, therefore, that -

"a] proper law approach, intelligently applied, would furnish a
much- needed flexibility. It may be conceded that in many, perhaps
most, situations there would be no need to look beyond the law of
the plice of wrong, so long as there is no doubt where that place is.
But we ought to have a conflict rule broad and flexjble enough to
take care of exceptional situations as well as the more normal ones, .
or els2 we must formulate an entirely new rule to cope with the
excepional situations. Otherwise the results will begin to offend
our common sense,"476

474 The id=a was aired in a comment on McElroy v. McAllister 1949 S.C.
110 which appeared in (1949) 12 M.L.R. 248;  and more fully
developed in "The proper law of a tort", (1951) 64 Harv. L.R. 381.
See also Dicey and Morris, pp. 932-936; Morris, The Conflict of
Laws (3rd ed., 1984), pp. 304-305.

475 Morris The Conflict of Laws (3rd ed., 1984), p. 304.

476 Morris "The proper law of a tort", (1951) é4 Harv. L.R, 881, 834-
885.
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The essence of his proposal is that -

"i]f we adopt the proper law of the tort, we can at least choose the
law which, on policy grounds, seems to have the most significant
connection with the chain of acts and consequences in the particular
situation before us."477

4.123 Dr. Morris's approach to finding this law involves taking into
account a number of factors apart from the place where the tort or delict
occurred (if there can be said to be such a place), such as the social
"envir""—éent“wg of the tort or delict, the extent to which the tort or
delict was connected with the place where it occurred, the particular
issue invoived, and the purposes of the laws in conflict and the interests
of the states involved. The proper law is thus found by taking into

account both geographical and other indicators.

4,129 The proper law approach has been widely discussed and an

479

approach akin to it appears to have been adopted in Norway. We are

however not aware that it has been adopted as such as the basic choice of
law rule in any other country, although its adoption has been suggested in

%80 here a Special Committee of the Conference of

Canada,
Commissioners on Uniformity of Legislation in Canada had by 1963 been
led -

"... to accept the arguments of Professor Morris, first, that a proper

law principle, intelligently applied in the area of foreign torts,
would furnish flexibility where it is much needed, and second, that it

477 Ibid., 388.
478 Dicey and Morris, p. 934.

479 Transactions of the L1lth session of the Hague Conference on Private
International Law (Traffic Accidents Convention), Vol. HI (1970), pp.
47-438.

480 Draft Foreign Torts Act (1966), Text and discussion in Castel,
Canadian Conflict of Laws, Vol. 2 (1977), pp- 643-646 and in Morse,
pp. 325-326. See Report of Proceedings of the 43th Annual Meeting
of the Conference of Commissioners on Uniformity of Legisiation in
Canada /1966), p. 62.
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woulc facilitate a more rational means of solving the foreign torts
problem than does either the rule in Phillips v. Eyre or the place of
wrong rule."481

The influential United States Restatement Second, which we discuss
482

below, tan also be seen as a particular manifestation of the proper
law approa:h; and in England and Wales it has been approved by Lord

Denning.%' '

4130 “lexibility is the great attraction of a simple choice of law
rule which vsould apply the law which had "the most significant connection
with the clain of acts and consequences".l‘sq This simple rule would
allow a jude to apply the law which appeared most appropriate in the
circumstances before him. It would be possible to concentrate on the
particular facts; the temptation to re-classify an issue so as to avoid
treating it «s an issue in tort or delict would be reduced;485 and such an
approach wauld also wholly avoid the exceptions which, as we have seen
above, appear to us to be a necessary part of any choice of law system
based upon 1 more closely defined general rule. Further, the proper law
approach entirely does away with the problems raised in trying to define a
locuys delicti, since it does not assume that there is a locus delicti. The
Proper law upproach is also attractive in that it seeks to apply the most
appropriate .aw in every case.

4,131 However, the attractions of a bare proper law rule are
purchased a: a high price. The great disadvantage of the proper law
approach on its own is its uncertainty. The idea of the proper law of the

481 Read, "What Should be the Law in Canada Governing Conflict of
Laws in Torts?" (1968) 1 Can. Leg. Stud. 277, 289.

482 Paras. %.136 - 4.139.

483 Boys v. Chaplin [1968] 2 Q.B. 1, 26 (C.A.); Sayers v. International
Drillin;: Co. N.V. [197111 W.L.R. 1176 (C.A.).

484 Morris, "The proper law of a tort", (1951) 64 Harv. L.R. 831, 838.

485 See above, para. 4.17. 155



tort was almost at once criticised on this grcauncl;u86 Ehrenzweig has

487 and it was on

spoken of "the 'give-it-up formulas' of the 'proper law' ™
this ground that the House of Lords in Boys v. Chaplin were worried about
the proper law appma.cl“\.z"38 We make proposals which attempt to deal

with this point belc.w«'.q'89

4.132 Dr. Morris himself has refuted the charge of unacceptable
uncertainty by pointing to the field of contract, where the demands of
certainty are much more stringent than in the field of tort and delict, and
where our private international law has developed the idea of the proper

430 There are,

law with apparently perfectly acceptable results.
however, two peoints 1o be made here. The first is that the validity of
this comparison with the field of contract appears to us to be doubtful to
the extent that the parties to a contract may expressly choose the
governing law, even though in many instances they do ncn:.491 Where
they do not, there is nevertheless a principle which may be used implicitly
in the search for the proper law of a contract, namely the intentions to be
imputed to the parties. No such principle is available in the field of tort
and delict, where a proper law would have to be chosen on the basis of the
circumstances alone. Secondly, it is also necessary to bear in mind that
our reformed choice of law rule is intended to be cast from the outset in

statutory form, unlike the choice of law rule in contract, which grew up

486 Gow, "Delict and private international law", (1949} 65 L.Q.R. 313,
3le.

487 Ehrenzweig, Private International Law, General Part (1967), p. 72.

4838 [1971] A.C. 356, 377G - 378A per Lord Hodson, 381C - D per Lord
Guest, 383G per Lord Donovan, 391B - E per Lord Wilberforce, 435G
- H per Lord Pearson.

489 Paras. 4.136 - 4.142.

430 Morris, "The proper law of a tort", (1951) 64 Harv. L.R. 381, 833,
894; and The Conflict of Laws (3rd ed., 1984), p. 305.

491 Boys v. Chaplin [1971] A.C. 356, 377-378 per Lord Hodson.
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over the years through a gradual accretion of judicial decisions. Although
the proper l: w of the contract approach has, in effect, now been reduced
to writing and incorporated into a c:an\i'ention,£F92 a proper law of the tort
or delict rule would not have the benefit of the same background, and
although such a rule might in theory have grown up in the same way as the
proper law «i the contract, it did not in fact do so. A statutory rule
would, we believe, have to contain more than a simple assertion that the
proper law o the tort or delict was to apply: such a rule would merely be
a statement of the desired result and would provide no guidance about
how to react it. That guidance would in our view have to come from a
statutory fremework, and the further question therefore arises of what

form this statutory framework should take and how far it should extend.

4.133 Our provisional conclusior is, therefore, that a pure proper law
rule, without elaboration, wouid be unacceptably uncertain, and
unsuitable fo' statutory reform. Comments are invited on this view. The
question remiins whether a proper law rule could be adapted in order to
make it acceptable, There appear to us to be two ways in which this
might be don.

4.134 The first way would be to add to the basic proper law rule a
list of factors, stated in general terms and without reference to any
particular type of tort or delict, which would be taken into account when
identifying the proper law in any particular case. In the field of
contract, an inalogous approach has been adopted in the United Kingdom
in relation to the concept of reasonableness provided for in section 11 {for
England and Vales and for Northern Ireland) and section 24 (for Scotland)
of the Unfai: Contract Terms Act 1977. Schedule 2 to that Act provides

492 E.E.C. Convention on the Law Applicable to Contractual Obligations
(1980), (1982) U.K. Treaty Series Miscellaneous No. 5, Cmnd. 3489.
The Urited Kingdom has signed, but not yet ratified, this
convent;on,
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guidelines for the application of the reasonableness test by listing five
wmatters to which regard is to be had in particular" when determining
whether a contract term satisfies the requirement of reasonableness. In
Canada, the draft Foreign Torts Act493 proposed in 1966 by a Special
Committee of the Conference of Commissioners on Uniformity of
Legislation in Canada, which provides that "the local law of the state
which has the most substantial connection with the occurrence and with
the parties"t’gu should apply, lists four "‘important contacts"wj for a
court to consider in determining whether a state has such a substantial

connection.

4.135 We have, however, reached the provisionél conclusion that the
addition to the basic proper law rule of a list of such factors or guidelines
would not of itself be sufficient to introduce into the basic rule an
acceptable degree of certainty. It would be desirable to arrange the
factors to be taken into account in order of importance, but we can see no
principled way in which this could be done, since the importance which
should be attached to each factor would differ from case to case. -
Further, a mere catalogue of the factors present would not necessarily

point in the direction of any particular system of law.

4.136 A different way of building on the proper law principle would
be to provide presumptions as to the applicable law for certain defined
types of tort or delict. A scheme which combines what is effectively a
basic proper law rule with a series of presumptions is contained in the
United States Restatement Second, which, indeed, has the support-of

493 See para. 4.129 above,
494 Clause 1: see n. 480 above.

495 Clause 2; see n.r 480 above.
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Dr. Morris }'imself.‘"g6 This we regard as a more promising approach, and

the Restatement has been relied upon in a number of United States
T

decisions.””” The Restatement Second covers the whole of the conflict

of laws, but as far as tort and delict is concerned it in effect seeks to
apply the proper law, but provides a more detailed set of rules by which to
find the prcper law in a particular case. It differs, however, from a
proper law rule in that it starts off with a set of basic general principles:
these apply throughout, and not only to the provisions on tort and
delict.*?8 These general choice of law principles are, in section 145,
incorporatec into the general choice of law rule for torts and delicts,
which is -

"(1)  The rights and liabilities of the parties with respect to an issue

i1 tort are determined by the local law of the state which,
with respect to that issue, has the most significant

¥

496 Morris, book review, (1973) 21 Am. J. Comp. L. 322, and see The
Conflict of Laws (3rd ed., 198%4), p. 305. On the Restatement
genera ly in this context, see Morse, pp. 259-263.

497 For ex.mple, Ingersoll v. Klein 46 Ill. 2d 242, 262 N.E. 2d 593 (1970);
Pancotto v. Sociedade de Safaris de Mocamquue, S.ARL. 422 F,
Supp. 305 (1976)% Crim v. International Harvester Co. 646 F. 2d 161
(1981). Such an approach has been suggested in Australia: Pryles,
"The remission of High Court actions to subordinate courts and the
law governing torts", (1984) 10 Syd. L.R. 352, 377-378, following
Poznia ¢ v. Smith (1982) 36 A.L.J.R. 707, 714 per Mason J.

498 These -esemble the "choice—inﬂuencing considerations" which are
discuss:d above at paras. 4.51 - 4.54. The basic general principles
are lai<l down in section 6 and are as follows:

"(1) A court, subject to constitutional restrictions, will follow a

s atutory directive of its own state on choice of law.

(2) Vhen there is no such directive, the factors relevant to the
coice of the applicable rule of law include

(:) the needs of the interstate and international systems,

(1) the relevant policies of the forum,

()  the relevant policies of other interested states and the
relative interests of those states In the determination of
the particular issue,

(¢) the protection of justified expectations,

{¢) the basic policies underlying the particular field of law,

B certainty, predictability and uniformity of result, and

{t) ease in'the determmatlon and application of the law to
be applied".
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relationship to the occurrence and the parties under the
principles stated in [section] 6.

(2) Contacts to be taken into account in applying the principles of
[section] 6 to determine the law applicable to an issue include:
{a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,

(¢} the domicil, residence, nationality, place of
incorporation and place of business of the parties, and

(d) the place where the relationship, if any, between the
parties is centered.

These contacts are to be evaluated according to their relative
importance with respect to the particular issue.”

#.137 The Restatement Second then goes on from this basic choice

of law rule in tort and delict to provide more specifically for particular
torts and delicts, or issues in tort and delict. For example, section i%6
provides:

"In an action for a personal injury, the local law of the state where
the injury occurred determines the rights and liabilities of the
parties, unless, with respect to the particular issue, some other
state has a more significant relationship under the principles stated
in [section] 6 to the occurrence and the parties, in which event the
local law of the other state will be applied."

Further detailed rules are provided, covering different types of tort or

issue.

4,138 The approach of the Restatement Second has not escaped

criticism. As with a basic proper law rule, the most serious charge

499 since the

against the Restatement is, of course, that of uncertainty,
general rule of section 145 contains no indication of how the relative

importance of the contacts there listed is to be assessed, nor any

499 See, e.g. Ehrenzweig, (1965) 113 U. Pa. L,R. 1230, 1243 and {1968)
17 I.C.L.Q. 1, 8.
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indication of what other contacts might be relevant; and the same is true
of the list of choice of law principles in section 6. However, in our view,
the Restatement answers this criticism by providing further, more
precise, rule; for individual torts and delicts and issues in tort and delict,
while retaining throughout the "most significant relationship" test as the
basic rule. ‘

£.139 We have reservations about the usefulness of the general
principles contained in section & of the Restatement; and the
Restatement provides a set of rules which we believe may be rather too
detailed for our purposes.5 00 we have nevertheless reached the
provisional :onclusion that a proper law approach combined with
presumptions as to the proper law for particular types of tort and delict

represents a ossible option for reform of our choice of law rule,

4.1%0 The basic rule which we provisionally propose would be that
the applicable law should be that of the couniry with which the
occurrence &nd the parties had, at the time of the occurrence, the
closest and riost real connection. To this basic rule would be added a
number of rebuttable presumptions. The question of what those
presumptions should be has, we believe, already been partly answered in
another contcxt above. In our discussion of the definition of the locus
delicti for tte purposes of 2 choice of law rule based on the lex loci
M,SOI wi: reached the view that there were strong reasons of policy
for applying, in a case of personal injury or damage to property, the law
of the country where the person was when he was injured or the property
was when it was damaged; and, in a case of death, the law of the country

500 Hancock, writing in the Canadian context, thought inter alia that
the Restatement was "far too elaborate and detailed for Canadian
purpose:: at the present time": Report of Proceedings of the 48th
Annual Veeting of the Conference of Commissioners on Uniformity
on Legitlation in Canada (1966), p. &0.

301 Paras. 4.6]1 - 4,91 above.
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where the fatal injury was received.j 02 These reasons of policy are not
altered merely because of a different formulation of the general rule.
Accordingly, our proposal is that the following presumptions should be
added to the basic proper law rules the country with which the
occurrence and the parties had the closest and most real connection

would, unless the contrary were shown, be presumed to be -

(1) in a case of personal injury or damage to property, the country
where the person was when he was injured or the property was

when it was damaged;

{2} in a case of death, the country where the deceased was when

he was fatally injured,

These presumptions would, of course, not be confined to multi-state
cases: they would apply in all cases; and in practice would, we believe,
leave few torts and delicts to be dealt with according to the general
proper law rule. We consider below, in Part V, whether any further
presumptions should be added to the list, but we here invite comment on

the proper law approach with presumptions which we have proposed.

4.141 In connection with the proposed presumptions, a further
question arises. It will be recalled that, in the context of the "general
exception" to our proposed lex loci delicti choice of law rule, we discussed
whether there should be a threshold which would require to be surmounted
before it was permissible to depart from the lex loci delicti rule and apply
the general exception ims.‘cead.m3 A similar question arises here: should
there be a threshold which would require to be surmounted before it was
permissible to depart from any presumption? In other words, how easy
should it be to rebut the presumptions? Our provisional view, upon which
comments are invited, is that there would be little point in providing

presumptions if they were very easily rebutted, and this would also reduce

502 Paras. .78 - 4.32 above, .

503 Paras. #.122 - 4,123 above.
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the degree of Certainty of the proper law scheme as a whole. We
thereiore piopose that a threshold requirement should be introduced. The
height of tiis threshold is for consideration, and comments are invited.
We consideed this question also in the context of the lex loci delicti
Option, and there reached the view that the threshold should at least insist
that the paities and the occurrence had an insignificant connection with
the locus delicti, and a substantial connection with another country.5 04
Our provisicnal view is that the Corresponding threshold for our proper
law proposa.s should be at least as high: that the presumptions should not
be departec from unless the parties and the occurrence have an
insignificant connection with the country indicated by the presumption,
and a subs antial connection with another country., Comments are
invited.

4.142 Cur provisional conclusions relating to the proper law option
are, thereicre, that a proper law rule, combined with a number of
presumption: (which would be rebuttable, although not easily so) as to the
place with which the occurrence and the parties had the closest and most
real connect on, represents a possible option for reforming our choice of
law rule in tcrt and delict.

D. SUMM/RY

G143 Ir this Part of our consultation paper we have considered eight
different opt.ons for reforming our present choice of law rule in tort and
delict. We rzached the provisional conclusion that six of them would not
be acceptable.. These were:

(i)  the lex fori alone (discussed at paras. 4.24 - 4,29]
()  the lex fori with exceptions (discussed at paras. 4.30 - 4.34]

(ii) governmental interest analysis  [discussed at paras, 4.36 - 4,45]

504 Para. 4.123 above.
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{(iv) principles of preference [discussed at paras. %.46 - 4.50]
(v) choice influencing considerations [discussed at paras. 4.31 - 4.54]

(vi) the lex loci delicti alone [discussed at paras. #.55 - 4.60,
4,92 - 4,951

We invited comments on our views on these options.

L.144 Either of the remaining two options could, we pravisionally
concluded, provide a satisfactory reformed choice of law rule in tort and
delict. We considered these options primarily in connection with personal
injury, death, and damage to property: we consider other types of tort
and delict in Part V below. These remaining two options are as follows,

and we invited comments on our views on them.

Model Iz The lex loci delicti with exception

General rule
The lex loci delicti applies.

Definition of the locus delicti for multi-state cases
[Discussed at paras. 4.61 - 4.91]

(i} - personal injury and damage to property

the locus delicti is the country where the person was when he

was injured or the property was when it was damaged;

(i) death

the locus delicti is the country where the deceased was when

he was fatally injured;

(iii) other cases

the locus delicti is the country in which the most significant

elements in the train of events occurred.
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Rule of displacement
[Discussed 1t paras. 4.118 - 4.123]

The l:x loci delicti may be displaced in favour of the law of the
county with which the occurrence and the parties had, at the tirme
of the occurrence, the closest and most real connection.

[The cuestion of a threshold requirement is discussed at paras. 4,122
- 4.123] '

Model 2: Tle proper law

General rule
The applicable law is that of the country with which the occurrence
and thz parties had, at the time of the occurrence, the closest and

most r2al connection.

Presurnptions
[Discussed a: paras, 4.136 - &.141]

In the :ase of the following types of tort or delict, the country with
which :he occurrence and the parties had the closest and most real
connection is presumed to be, unless the contrary is showns

(i} pzrsonal injury and damage to property

the country where the person was when he was injured or the
p-operty was when it was damaged;

(i)  doath
the country where the deceased was when he was fatally
irjured.

[The question of a threshold requirement is discussed at para.
4.141]

b4.145 Wz explore the implications of these two options more closely
in Part V (in connection with different types of tort and delict} and in
Part VI (in connection with a number of issues which arise in tort and
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delict cases). The two options have the same objective: that is, the
selection in an acceptably high proportion of cases of the system of law
which it is most appropriate to apply. Moreover, we think that in the
great majority of cases they would in fact lead to the same result. In
some senses each option is the converse of the other, in that the lex loci
delicti option starts with a basic rule which is refined by means of an
exception framed in proper law terms, while the proper law option starts
at the other end but contains presumptions in a number of cases that the
lex loci delicti applies.  However, the two options are different in
conception: they are based on different assumptions, their machinery is

quite different, and they differ in their inherent certainty.

4,146 The fundamental questions which arise out of this Part of our

consultation paper, and upon which we seek views, are -
(a) whether either of these options is acceptable;

(b) if so, whether (apart from matters of detail) the technique of
one of our suggested options is to be preferred over that of the
other - matters of detail are discussed in the next two Parts of

our consuitation paper; and

{(c) if not, what other rule should be adopted.
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