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SCOTTISH LAW COMMISSION
CONSULTATIVE MEMORANDUM NO.59
RECOVERY OF POSSESSION OF HERITABLE PROPERTY

PART I INTRODUTCTION AND SCOPE OF REFERENCE

1.1 We have received from the Lord Advocate a reference
under section 3(1){e) of the Law Commissions Act 1965 in
the following terms:-

"To consider and advise on procedural and
related requirements in connection with

the recovery of possession of heritable
property, with particular reference to
notices to quit, title to sue and to defend
in actions for recovery of possession, and
the relevant court procedures, with a view
to rationalisation and simplifization of
the law."

1.2 We have been aware for some time that the law relating
to actions for recovery of possession of heritable property
is unsatisfactory. The Second Reportl of the Law Reform
Committee for Scotland drew attention to the confused and
unnecessarily complicated state of the law as regards the
statutory forms of notices to quit, the number and

varlety of periods relating to service of such notices,

and the processes by which questions relating to removin
and ejection are brought before the court. The recommen-
dations by the Law Reform Committee f{or amendment of the
law were endorsed by the Committee on The Sheriff Court
(the Grant Committee), who noted2 that the law and pro-
cedure relating to actions of removing and ejection were

"in considerable confusion". A major improvement was made

lomnd. 114 (1957).
2At para. 635 of their Report {Cmnd. 3248 {1967)).



with the introduction in 19711 of the new summary cause
for recovery of possession of heritable propertj. This
reduced some of the difficulties of the older forms of
action but many difficulties, particularly those relating
to notices to quit, still remain. Representations about
the confused and uncertain state of the law have been made
to us by the Scottish Development Department (who were
formerly concerned with this branch of the law) and by a
number of informed individual commentators. This for-
midable body of opinion that there is a compelling need
for amendment of the law persuaded us to invite Mr A G M
Duncan, formerly Senior Lecturer in the Department of
Scots law at Edinburgh University, to examine the law
relating to actions for recovery of possession of heri-
table property. We asked Mr Duncan to have particular
regard to a number of difficult procedural problems
encountered in this branch of the law. Mr Duncan has pro-
vided us with a valuable research paper for which we are
greatly indebted. We are publishing his research paper,
which is entitled "Actions of Ejection and Removing",

simultaneously with the publication of this Memorandum.

1.3 The problems associateg with this branch of the law
arise, as Mr Duncan's paper shows, both from the common

law and from statute. Statute law is unquestionably the
main source of difficulty, in particular the Sheriff Courts
(Scotland)} Act 1907. As was said of that Act in the case

1Sheriff Courts (Scotland) Act 1871 {"the 1871 Act"),
5.35. ’
Hereinafter referred to as the "Research Paper".



of Campbell's Trustees 7. O'Neilll it "had thrown the
whole matter [the law relating to actions of removing and

ejection], which was by no means devoid of econfusion at
any rate, into still greater confusion."2 The difficulties
resulting from statute are, therefore, our principal con-
cern in this Memorandum although we do not ignore the
difficulties resulting from the common law and the decided
cases. Underlying any consideration of the problems
examined in this Memorandum is the common law principle of
tacit relocation. The principle operates so as to procure
the prolongation by implied consent of leases to which it
applies.3 Thus, service of a notice excluding the oper-
ation of the principle 1s a prerequisite for any action ¢f
recovery of possession based on the expiry of the period
of a lease. There are some problems associated with taci+
relocation which properly form part of the considerations
in this Memorandum,4 but we do not make a detailed
examination of the operation of the principle. To do so

11911 s.c. 188.

2Per Lord Johnston at p.192. Difficulty can of course
arise before the stage of raising an action, for example
the difficulty in certain circumstances of deciding upon
‘whom a notice to quit can competently be served.

3The'scc)pe of the application of the principle is not
entirely free from doubt. For example, although many
modern commentators {see e.g. Gloag, Contract (2nd edn.)
at p.733) take the view that tacit relocation does not
apply to "seasonal" lets of furnished houses, this is at
variance -with the view expressed by Rankine (Leases, 3rd
edn. at p.288). Rankine's view was preferred in
Robertson v. McIntosh (1920) 36 sh.Ct.Rep. 227.

4See e.g. paras. 4.4=4.9 below.




would be to raise problems of substantive law which are
quite different in kind from the procedural and related
problems with which this Memorandum is concerned and
which could scarcely be confined to the substantive law
of leases since the principle of tacit relocation applies
elsewhere in the law, for example in the law relating to

contracts of service and partnership.

1.4 The proposals are therefore directed at the rational-
isation and simplification of an area of the general law
that is unnecessarily complicated, inconsistent and
obscure. The starting point is that there is a lease
which the landlord or the tenant can validly bring toc an
end in ordinary course and wishes to do so or, 1in a case
not involving a lease, that there is a property occupied
by a person without title whom the landlord wishes to
expel. It follows from what we have said that we shall
not, and indeed we do not think that we appropriately
could, make any recommendations for alteration of enact-
ments which carry into effect social and agricultural
policy, that is, the substantive law contained in the Rent

Acts and the Agricultural Holdings Acts.

1.5 The Memorandum is divided into two main parts. The
first deals with the procedures for termination of leases
in ordinary course, the second with actions for recovery
of possession generally. In the first part, we examine
the law governing the form and content of notices of
termination of leases and the reguirements for service of
such notices. There is also discussion of a number of

special cases, such as termination of =sub-tenancies and



the effect of the death of the owner or occupier =f the
property. The second part of the Memorandum deals
principally with the rules concerning title tc sue and to
defend in actions for recovery of possession, and with
questions arising frem the introduction and operation of
the summary cause for recovery of possesgssion of heritable
property. We conclude with a Summary of Questions on

which we would welcome observations.

1.6 Appended to the Memorandum is a short paper o}
Mr John Murray Q.C., one of our members, diszussing some
of the specialities relating to the termination of leases

of agricultural holdings.



PART II FORM AND PERIOD OF NOTICE

A. - Form of Notizce

Preliminary
2,1 Tt is a general rule that the mere expiry of the

agreed period for the duration of a lease does not bring
the lease to an end. Notwithstanding express provision to
the contrary in the lease, a lease can generally be
prought to an end in ordinary course onlv by actual notice
of termination given by the landlord or tenant.l This
requirement of notice results from the application of the
principle of tacit relocation (that is, renewal of the
lease by implied consent). The principle creates a pre-
sumption that, where no effective action has been taken %o
terminate a lease, both parties wish it to be continued
for a further period2 on the same terms. Accordingly,
where tacit relocation applies, no action for removal of

a tenant in ordinary aourse can succeed unless it has

been preceded by due notice of termination of a lease.

The guestion has, however, been raised "whether the notice
required to prevent the operation of tacit relocation
requires the same degree of formality as the notice which

a landlord would have to give as a preliminary to an

lror possible exceptions to the general rule, see
Research Paper paras. 2.6-2.14.

2The period of continuation is one year where the
original period of the lease was one year or longer,
and the same period as the original period of the
lease in any other case (subject toc certain
statutory variations).



aztion of removing.”l The guestion is reasonable,

because it seems logical to suppose that if tacit
relocation relies upon the implied consent of both the
landlord and the tenant to a continuation of the lease,
anything that signifies an absence of that consent

should zuffice to exclude tacit relocation. In practice,
however, the courts have been reluctant to recognise any
distinction between the notice required to bring a
tenancy to an end and the notice required as a foundation
for removal of the tenant.2 Rankine says simply3 that
"tacit relocation operates wherever (1) summary ejection
is incompetent, and {2) effectual steps have not been
taken for removing or, after having been taken, have been
abandoned or passed from". It seems to us that nothing
would be gained from the recognition or introduction of
any distinction of the kind under discussion, and that to
do so would simply create confusion and difficulty. It
would be difficult to Jjustify an intermediate situation
in which a tenancy had apparently been brought to an end

lPaton and Cameron, Landlord and Tenant, at p.225.

See also Research Paper at para. 2.2.

2But see Hamilton District Council v. Maguire 1983
S.L.T. (Sh.Ct.) 76.

In Rae v. Davidson 1954 5.C. 361 Lord Birnam
attempted the further distinction (at pp. 378-9)
that a notice which was strictly in accordance with
the statutory form was necessary for the summary
removal of the tenant {i.e. without the assistance
of the court) but not as a mere foundation for an
action of removing. His opinion was, however, not
shared by the Lord Justice-Clerk (Thomson) and Lord
Mackintosh.

3at p.5os.




but it was not open to the landlord to take steps to

recover possession from the former tenant. We agree,
1

therefore, with Mr Duncan” that -

"one object of any legislative changes ...
should be the elimination of any difference
there may be between the requirements for
termination of the tenancy by excluding tacit
relocation, and the prerequisites of
proceedings for recovery of possession."”

We would welcome the views of consultees on this question.

Different notices by landlord and tenant
2.2 So far as the form and content of a notice of termi-

nation are concerned, the basic common law rule, affecting
landlord and tenant alike, is that the notice must be
definite and unconditional.2 But stricter requirements
have been imposed upon the landlord by statute, notably
the Sheriff Courts (Scotland) Act 1907 and the
Agricultural Holdings {Scotland) Act 1949.3 Where, for
example, a landlord raises an action for removal of his
tenant under section 36 of the 1907 Act, that action must
be preceded by due notice to the tenant in accordance with
Form L in Schedule 1 to the Act.4 Similarliy, an action

by the landlord under section 37 must be preceded by

1See para. 3.30 of Research Paper.
2See Research Paper, para. 3.32.

3
Hereinafter "the 1907 Act" and '"the 1949 Act"
respectively.

4Rule 104 in Schedule 1 to the 1907 Act as substituted
by Act of Sederunt (Ordinary Cause Rules, Sheriff Court)
1983 (8.I. 1983,/747) and amended by Act of Sederunt
{Ordinary Cause Rules Amendment) 1983 (S.I. 1983/1546).



notice to the fenant in accordance with Form N.l In the
sonverse case, where the notice is given by the tenant,
i1t would seem that while Form L or Form N may be used,
their use is not obligatory.2 The use by the tenant of
Form M likewise appears not to be obligatory. A similar
result follows from the scheme of the 1949 Act. Secticn
24 of that Aot provides3 that the tenancy of an agriczul-
tural holding shall not come to an end unless inter alia
"written netice has been given by either party to the
other of his intention to bring the tenancy to an end."
But there is the additional requirement where the notice
iz given by the landlord that it shall be given either -

"(a) in the same manner ac notize of
removal under section 6 of the
Removal Terms (Scotland) Act 1886;
or

(b) in the form and manner prescribed
by the Sheriff Courts (Scotland)
Azt 1907."

We would be grateful for the views of zonsultees on
whether the distinction‘between the reguirements imposed
upon a landlord and the less stringent requirements upon

a tenant as regards the form of notice should be preserved

lRule 105 ibid.

2See Rules 104 and 105 in Schedule 1 to the 1907 Act,
also Research Paper at paras. 3.26 and 3.32 and Paton
and Cameron at p.277.

31n ss. (1).

4See s.24(4). For a construction of the provision
see Rae v. Davidson cited above.




67 whether (as suggested in the Research Paperl) the
distinction should be abolished. The case for abolition
may be reinforced if an acceptable standard form of

notice for termination of a lease can be devised.

Necessity for written notice
2.3 The first question which arises for consideration

under this head is whether the notizce required to termi-
nate a lease should always be in writing or whether oral
notice should continue to be sufficient in the area where
it is still! recognised. We have already noted that
written notice by the landlord or the‘tenant is always
necessary for the termination of a lease of an agricul-
tural holding.3 At common law oral notice was admitted
for the termination of leases of urban subjects generally.
Statute has not abolished this common law rule but it has
reduced its scope.4 Moreover, even in the area where oral
notice is still allowed it is unclear whether It is
allowed in leases of all kinds or only in verbal leases
or yearly tenancies.5 The policy of statute teo introduce
the requirement of written notice is, in our view, well
founded. Oral notice is by its nature imprecise and

uncertain. There may be doubt or differences of opinion

lAt para. 3.32.

2See below, paras. 2.8-2.14.
3

4

See para. 2.2 above.

Written notice is now required to terminate the let of a
dwellinghouse - Rent (Scotland} Act 1971, s.131. Eee
alsg 1907 Act, s.38A.

5See Paton and Cameron at p.272.

10



about what was said or the meaning of what was szaid.
There may also be disagreement about, or diffizulities in
recollecting, the time when the notice was given,
Azcordingly, we endorse the recommendatisn in saragraph
12 of the Second Report of the Law Reform committee for
Scotiand® "that where there is a let the notize [of
termination] should be in writing". We would welzome the

views of consultees on this question.

Single document

2.4 Where the notice required for the termination of a
lease must be in writing, should it also be necessary for
the notizse and any additional statutory =tatement which it
must or may ccntain to be incerporated in a single document?
A landlord's notice to quit an agricultural holding will
cften require to be complemented by such a statement (or
everl by two or more statements) if the notice is to recei-e
effect or if the landlord wishes to avoid liabili v for

the payment to the tenant of compensation for disturbance
or "to assist in the reorganisation of the tenant's
affairs."2 The provisions of the relevant sections will
often require that the reasons for giving the notize be
"stated in the notice”3 or that the notice "contains a
statement" giving a prescribed explanation or justification

for the termination of the 1ease.4 In Barns Graham v.

.LCited above. See also para. 3.21 of Research Paper.
See Appendix, paras. 15 and 16,
See, for example, s5.25(2) of the 1949 Act.

See, for example, Agriculture (Miscellaneous Provisions)
Azt 1968, s.11(1).

2
3
4



Lamontl the envelope containing the landlord's notice to
quit also contained a letter referring to the notice and
explaining the reasons for it. The first guestion for
decision by the Court (and the only question which is
relevant to this Memorandum) was whethér the contents of
the letter were '"contained" in the notice to quit, that
is, was the letter so closely connected with the actual
notice to gquit that the letter could be regarded as
forming part of the notice. The Court, following English
authority,2 answered the question in the affirmative. The
question under discussion, while it 1s no doubt primarily
relevant to the tenancies of agricultural holdings, could
also‘arise in connection with the termination of leases of
other kinds of subjects. For example, section 131 of the
Rent (Scotland) Act 1971 as amended by section 123(1) of
the Housing Act 1974 provides that a notice to quit
premises let as a dwellinghouse shall not be valid unless
it is in writing and contains such information as may be

prescribed.3

2.5 The Research Paper states4 that there may be
"justification for a statutory provision making clear that,

when by statute or otherwise, data such as reasons for the

11971 s.L.T. 341.
2purton v. Turnbull [1934] 2 K.B. 197.

3The Notices to Quit {Prescribed Information) {Protected
Tenancies and Part VII Contracts) (Scotland) Regulations
1980 ¢S.I. 1980/1667) prescribe the information that
must be giwven in notices to gquit relating to tenancies
to which the Regulations apply.

At para. 3.22

4

12



notice being given have for any purpcese to be included
in a notice to quit, such data, to be effeative for their
purpose, must form part of the ceontent of that notice and
cannot validly be incorporated in any other document."
The justification for this appreoaczh is, no doubt, that it
is conducive to certainty. Mr Duncan hés advanced the

opinion that the decision in Barns Sraham . Lamont -

"seems bound to give rise te litigation which
would not take place on a strict and literal
view of the directions of the Ascts for sertain
information being given in ncotizes %o quit.

It is unlikely that anyone having the relevant
statutory provisions in view would put the
prescribed information in a letter instead of
in the notice to quit and accordingly the terms
of any letter on which a party may found to
make good the omlssion of certain necessary
information from a notice to quit will probably
have been framed without regard to the statutory
provision in question." 1

Since, at least in the case of agrizultural holdings, it is
likely that the landlord will have obtained professional
advice in respect of the notice to quit, it is arguable
that there is no need to relax the statutory requirement

in order to protect professional advisers from the conse-
quences of their failure to have regard to the terms of a
statute,

2.6 There is, however, the counter-argument that in
matters which have important financial consequences for the
parties involved, the courts should not adopt too narrow
or literal an approach but that their decision should

depend rather on whether the substantial requirements of

1"Agricultural Holdings - Reorganisation Payments Again"
by A G M Duncan, 1973 S.L.T. {(News) 141 at p.l42.

13



the statute have been met. This was the approach favoured

by the court in Barns Graham v. Lamont, where the tenant

received simultaneously the notice to quit and a covering
letter stating the landlord's reason for service of the
notice. Is this essentially different from incorporation
of the landlord's statement in gremio of the document

constituting the actual notice to guit?

5.7 Our view at this stage is that it would be diffi-ult
to legislate further in this matter without the attendant
risks of either placing unacceptable restraints upon the
court's power to deal with individual cases in the light
of their own circumstances or, conversely, encouraging
laxity in complying with the statutory requirements. We
should, nevertheless, be grateful for the views of con-
sultees on these three guestions:-
(1) Is it desirable to provide that a notice to
quit and any additional statement which it
must or may contain must be expressed within
the same document? or
{») Should it be provided that any additional
statement may be contalined in Or may accompany
a notice to quit? or
{3) Is it desirable not to legislate in this
matter at all but rather tc leave it to the
court to decide in any case where the question
arises whether a statement is or is not
contained in the notice to quit?

Single form of notice
2.8 The Law Reform Committee for Scotland recommended

that a single form of notice for urban removings should be

14



provided.’ The Zommittee were of the opinion that the
provisions of the Sheriff Courts (Scotland) Act 1907 in
regard to forms were confusing and had ocreated uncertainty.
The relevant provisions as amended by subsequent legisQ
lation are sections 34 to 384 of, and Rules 103 to 107 of
Schedule 1 to, the Act. Three forms of removal netice are
given in the Schedule: Forms L and N are primarily forms
of notice of removal to be given by landlords {(although
they may also be used with suitable modifications by
tenants), whereas Form M is a form of letter of removal
which can be used only by a tenant. The statutory pro-
vizions to which we have referred are fully discussed in
the Research Paper2 and in Paton and Cameron.3 A question
that has sometimes arisen is whether these provisionsz of
the 1907 Act apply only where a form of process for which
the Act makes provision is being adopted or whether the
provisions alter the substantive law on matters such as the
period and form of notice for termination of tenancies.4
The preferred wview is that the provisions do not alter the
substantive law, although in practice the statutory forms
of notice are almost always used whatever the nature of
any subsequent proceedings for removal in ordinary course,
The point becomes of academic interest if it appears that
a standard form or a form containing standard requirements

can be devised for all cases.

lSecond Report, para. 12. The Committee did not regard
the tenancies of agricultural holdings as within their
remit.

2See paras. 3.26 to 3.30.
3See pp. 266 et seq.

See para. 3.6 of Research Paper and cases cited there-
under. See also Paton and Cameron at p.274.

15



5.9 Forms L, M and N are all very brief. They do little
more than provide for the landlord {(or the tenant) giving
notice to the other party to the lease that he is required
to remove (or that he will remove) from the leased sub-
jects {(which must be described) at a specified term.

Form L requires in addition the specification of the lease,
letter of removal or other foundaticn for the notice of
removal. Although the forms of notice are brief they have
given rise to a zconsiderable amount of litigation, as any
material departure from the prescribed form is 1likely to
render the notize invalid. A nofice by the landlord must
explicitly require the removal of the tenant, and that
requirement is not fulfilled by a mere statement that the
tenancy is to terminate at a specified date.2 An
jinadequate or inaccurate description of the subjects will
invalidate the notice,3 and a notice relating to part only
of the subjects let is ineffectual.4 The insertion of the
wrong date (for example, 15th instead of 28th May) will
usually be fatal.5 Where Form L is the form that must be

used, the notice is invalid if it omits a reference to the

lease or other document on which the notice is based.6

Where the notice is given by the landlord's agent or by a

1 ' .
The forms appear to envisage - erronecusly - that

removal will always take place at a Whitsunday or
Martinmas term.

2See e.g. Patten v. Morison (1919) 35 Sh.Ct.Rep. 252.

See e.g. Scott v. Livingstone 1919 5.C. 1; Cameron v.
Ferrier (1912) 28 Sh.Ct.Rep. 220.

4
Gates v. Blair 1923 S.C. 430. But see s.32 of the
1949 Act.

5
James Grant & Co.Ltd. v. Moran 1848 S.L.T. {Sh.Ct.) 8.

Rae v. Davidson cited above.

16



sheriff officer, it is unclear whether it is necessary

to state the name of the party on whose tehalf the notice
is given.l But the diréction that a notice may be signed
by the landlord's law agent is satisfied by the agent
gsigning in his firm's name.2 Where there is postal
gservice, it is fatal to overlook the requirement that the
notice be sent by registered letter (or recorded delivéry),
even although receipt of the notice is admitted by the

addressee.3

2.10 There appears to be little justification for retain-
ing the only substantial difference between Form L and
Form N (the requirement in the former to refer to the lease
or other foundation for service of the notice), and Form M
and Form N are truly different only to the extent that the
former is framed for use by a tenant and the latter for
use by a landlérd.4 Accordingly, it might well be feasible
to evolve a single form of notice or to make provision for
a notice having standard requirements applicable to every
kind of 1ease.5 There are specialities in the case of

agricultural holdings which we discuss below.

1See Grant v. Bannerman (1920) 36 Sh.Ct.Rep. 59 and cof.
Seggie v. Haggart (1926) S.L.T. (Sh.Ct.) 104.

2Rutherford v. Oswald 1945 S.L.T. (Sh.Ct.) 9.

3Department of Agriculture for Scotland. v. Goodfellow
1931 S8.C. 556. See alse paras. 3.1-3.6 below for a
discussion of the statutory provisions relating to the
manner of service of a notice to quit. '

4But Form N may be adapted for use by a tenant - see
Rule 105 of Schedule 1 to the 1907 Act.

5As we have already observed, statute may in certain cases
reguire the notice to contain, or provide for it
containing, additional statements.

17



2,11 The Research Paper questions1 whether it is essential
that the word '"remove" or its equivalent should be used in

the statutory notice, and adds:

"It has been suggested earlier that one object

of any legislative changes in this matter

should be the elimination of any difference there
may be between the requirements for termination
of the tenancy by excluding tacit relocation, and
the prerequisites of proceedings for recovery of
possession. In these circumstances it may be for
consideration whether the style of notice to be -
prescribed for general use should take the Torm
of an intimation that the tenancy of the particular
subjects will terminate at some particular date(s)
or term(g)."

A possible objection to this proposal is that if a landlord
zan give an effectual notice which simply states that the
lease wiil terminate at a specified date, the onus is

upon the tenant to deduce that he must remove on that date.
“The inference may not be very difficult to make, but a
notice in the terms suggested may nevertheless seem less
satisfactory than one which explicitly and unequivocally
requires the tenant to remove. It may be thought, more-
over, that a notice which is a prerequisite to an action
for the removal of a tenant should in fact include the
word ""remove'., It is observed that English law is fairly
flexible 1In this respect. The general position is that
"the form of notice is immaterial provided that it
indicates, in substance and with reasonable clearness and
certainty, aun intention on the part of the perscon giving

it, to determine the existing tenancy at a certain time,

1at para. 3.30.

i8



and that the party to whom it is given could not be misled
as to the intention of the giver, though the language is

ambiguous and lame.”l

2.12 It seems essential to retain the remaining require~
ments of a notice of termination in so far as they are
common to Forms L, M and N, that is, a description of the
subjects from which the tenant is to remove and a
specification of a date or term of removal. But the manner
of statement of these requirements could certainly be
improved.2 There remains, of course, the question whether
it should also be necessary to refer to the lease or other
foundation for service of the notice (as in Form L) or
whether any such reference can be omitted (as in Form N).3
The reference could, in certain circumstances, provide
useful information but the giver of the notice might not
always have the information at his disposal or there might
well be nothing to which he can satisfactorily refer.4
Perhaps the most straightforward and satisfactory solution
would be to allow but not reguire a reference to the lease

or other relevant material to be incorporated in any notice,

lHill and Redman, The Law of Landlord and Tenant
(16th edn.), para. 404.

2For example, the Forms all presuppose that a tenancy will
terminate at a Whitsunday or Martinmas term (as opposed
to any date in the year). Forms L and N are also
inconsistent with each other in respect that one does

not require an additional statement of the precise date
of the term of removal whereas the other does.

3Where the use of Form L is obligatory, the omission of
the reference 1s fatal to the notice - Rae v. Davidson
cited above,

“Notices under S.36 of the 1907 Act require to be in
Form L even although that section applies where the
tenant's occupation is "without any written lease". See
para. 3.29 of the Research Paper.

19



5.13 The notice must, under the relevant sections of the
1907 Act, be given to the tenant or, as the case may be,
the proprietor but it may be sent "by or on behalf of"

the party giving the notice. This seems eminently

sensible but there are, as we have noted,l conflicting
decisions as to whether it should be necessary to state

on whose behalf the notice is given when the giving is

done by an agent or sheriff officer. It would seem
desirable that the doubt on this matter should be resolved.

2.14 We put forward the following specimen form of notice

as a reference point for further consideration of matters

arising from paragraphs 2.8 to 2.13:

To: (Name and zddress of tenant or
landlord, as the case may be)

[You are regquiredi* [I am] to remove
from {identify subjects)** on {date or

dates as appropriate).
Dated this day of

{Signature)**¥*

* Delete/modify as approprlate.
#% 5 peference to the relevant lease may be
inserted, 1if desired.

#%% Yhere the notice is served by an agent, executor,
or other person nct a party to the lease, that
person should specify in the notice the capaclty
in which (and for whom) he is acting.

1See para. 2.9 above.
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Agricultural holdings

2.15 We have observed that while a notice of remcval by
the tenant of an agricultural holding must be in writing,
there is no specific requirement as to the form of the
writing.1 Where, however, the notice is given by the land-
lord of the holding, the practical effect of the statutory
provisions is that the notice must conform to Form . in
Sdhedule 1 to the 1907 Act.2 We have already invited our
consultees to say whether this distinction between the
requirements imposed upon a landlord and those imposed

]
upon a tenant should be preserved or abolished.”

2.16 The Research Paper note33 that the special features
affecting a notice to quit an agricultural holding in>lude
the possibility of (a) different dates of termination for
different parts of the holding,4 {b) the exercise by the
landlord of the power under szection 32 of the 1949 A-~t to
serve a notice to quit part only of the holding, and (¢)
the requirement that the notice centain some statutory
Statement in order to give the notice validity or to avoid
or reduce the landlord's liability for payment of compen-
sation to the tenant. There should be no difficulty about
the adjustment or expansion of any standard form of notice

to guit to accommodate the case where there are different

See para. 2.2 above.
Rae v. Davidson cited above.

In para. 3,31l.

B W MO

For a discussion of the difference between an
agricultural lease having more than one ish and a lease
having only one ish although providing for vacation of
parts of the holding before the ish, see Milne v.

The Earl of Seafield 1981 S.L.T. ‘Sh.Ct.) 37.
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terms /or datesz) for quitting different parts of the
leased subjects. Indeed, Form L already makes provigion
for sush a ~aze. Likewise, the adaptation of any

standard form to meet the case where the removal relates
to cnly part of an agricultural holding should not

present diffizulty, involving nothing more than a clear
description of the part of the holding to be vazated
instead of a description of the entire heolding. The
remaining spezial feature of an agricultural holding to
which we have referred - the possible need for a statutory
statement in addition to the notice as such - has already
been the subject of discussion.1 We should, however, be
grateful for the observations of our c¢onsultees on any
'question relating to the adaptation of any standard notice
of termination (whether given by the landlord or the
tenant) to accommodate a notice relating to an agricul-

tural holding for part of a holding) -

B. - Period of Notice

Preliminary
5.17 An examination of the law relating to the period for

service of a notice of termination raises a number of
points for consideration, many of them attributable to the
nature and history of the statutory regulation of the
period of warning required to be given. There are many
different periods of notice, arguably "an unnecessary
variety of periods of notice“,2 the length of the period
depending partly on the nature of the leased subjects and
partly on the period of the lease. Again, where the

lsee paras. 2.4 to 2.7 above.

2Second Report of the Law Reform Committee for Scotland,
para. 13.



tenant of a dwellinghouse is required ™ remove at
Whitsunday or Martinmas the removal date will usualiy oe
28 May or 28 November, bhut the period of notice is
measured by reference tc 15 May or 11 N0vember.l There
is also a doubt as to whether the provisions of the
Sheriff Courts (Scotland) Act 1907 prescribing a minimum
period of notice override any conventicnal provisions
which would produce a different effect. We shall briefly
describe the difficulties of the existing law and in—-ifte
the views of our consultees as to how the law might be

reformed.

Non-agricultural subjects
2.18 Sections 34 to 38A of, and Rules 103 to 107 of

Schedule 1 to, the 1907 Act contain provisions relating to
removings. The periods of notice under these provisions
are as follows:-

{1) "in the case of a lease of lands exceeding twd acres
in extent"” for three years or more, the period is
not less than one year nor more than two years
(Rule 103 of Schedule 1);

(2) in the case of a lease of such lands "held from year
to year under tacit relccation or for any other
pericd less than three years", the period is not less
than six months (Rule 103 of Schedule 1i);

(3) "in the case of houses let with or without land
attached not exceeding two acres in extent,2 as also

of land not exceeding two acres in extent without

lRemoval Terms (Scotland) Act 1886, s.4.

2The drafting of this provision has been criticised by
Rankine (at p.572) as being ambiguous.
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houses, as also of mills, fishings, shootings and
all other heritable subjects exzepting lands
exceeding two acres in extent'" let for a year or
more, the period is not less than 40 days {section
37, and Rule 103 of Schedule 1); and
(4) "where houses or other heritable subjects are let
for a shorter period than a year", the perioed,
"in the absence of express stipulation", is not
tess than 40 days where the pericd of the let
exceeds four months and "at least one-third ef the
full period of the duration of the let" in other
sases, subject to a minimum period of 28 days in
every case {section 38).
The requirement of a minimum period of notice of 28 days
was introdu-sed into section 38 of the 1907 Act by the Rent
Act 1957 against the background that under section 16 of
that A>t the 28 day minimum periocd would apply in every
case where notize to guit premises let as a dwellinghouse
was given. Section 38 was, however, amended in such a
way - perhaps tco widely - as to make a minimum period of
notice of 28 days apply in every case where houses gr

other heritable 5ubjects {except presumably lands

exceeding two aczres in extent and, of course, agricultural

holdings) are let for a shorter period than one year.

2.19 There is a measuvre of doubt whether the foregoing
provisions of the 1907 Act prescribing a minimum period
of notice for termination of a lease (a) apply generaliy
or only where a form of process for which the 1907 Act

makes provision is being adopted,l and (b) override any

1See para. 3.6 of Research Paper and cases cited there-
under, also para. 2.8 above.
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conventional provision for a shorter minimum period of
notice.1 These questicns need not concern us if it is
agreed that it should e made clear that any statutory
minimum period of noti-e should apply whatever the form of
process being used and irrespective of any different
provision in the lease between the parties or otherwise
agreed by them. That is the effect of section 131 of the
Rent (Scotland) Act 187>, which provides that no notice to
quit any premises let as a dwellinghouse shall be valid
uniess it is in writing and "is given not less than four
weeks before the date on which it is to take effest." We
should be grateful for the observations of our zonsultees

on this question.

2.20 The provisions of the 1907 Act prescribing a minimum
period of notice for termination of a lease are stated to
apply to heritable subjects generally, but the period of
notice for termination in the case of an agrizultural
holding is otherwise regulated.2 Where the 19C7 Act
applies, the period of notice is considerably longer '"in
the case of a lease of lands exceeding two acres in extent"
than in the case of other subjects. The Law Reform
Committee for Scotland suggested3 "that the nature of the

subjects may be ignored as a factor which ought to affect

lSee Duguid v. Muirhead 1926 S.C. 1078 per Lord Sonstable
at pp. 1082-3, and cf. Viscountess Cowdray . Ferries
1918 5.C. 210, per Lord Johnston at p.219.

See 5.24(1) of the Agrizultural Holdlngs -Scotland) Azt
1949 and para. 2.24 below.

3At para. 13 of their Second Report.
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the period of notice, especially since this factor is
generally reflected in the period of the let', The
Committee alsc considered that there was '"an unnecessary

variety of periods of notice" and concluded as follows:~

"I+ is recommended that the matter be
simplified by providing that - {a) in the
case of a let for a year or more the period
of notice should be forty days, but (b) in
the case of all other lets the period should
be fourteen days or the period of the let,
whichever is the shorter. These provisions
would apply only in the absence of any
express stipulatioq in a lease for a longer
period of notice."*

2.21 The Law Reform Committee completed their Report
shortly before the introduction of the requirement for a
notice to quit a dwellinghouse to be served at least 28
days before the date of removal and the related amendment
of section 38 of the 1907 Act.2 If their Report had not
been completed till after the introduction »f the
requirement, it is possible that they would have tailored
their recommendation to correspond with it, that is, they
might have substituted a period of 28 days for the periods
of 40 days and 14 days recommended by them. Such a
variation of the recommendation would in any event recog-

nise the virtue of uniformity.

1The Committee stated in the submission at the
beginning of their Report that none of its recommendations
was intended to apply to agricultural holdings.

2See para. 2.18 above.
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Removal Terms ’‘S-sotland) Act 1885

2.22 Secticn 4 of the Removal Terms (Scotland) Act 1886
provides that where the tenant of a housel is to remcw
from the house at Whitsunday or Martinmas, the tenant
shall "in the absence of express stipulation to the ~on-
trary" remove from the house at noon on 28 May or, as the
case may be, 2é November.2 The section alsc provides that
"in all cases in which warning is required 40 days before
a Whitsunday or Martinmas term of removal, such warning
shall be given 40 days before the 15th day of May and the

3 Rankine explains4

l1ith day of November respectively®,
that the mischief which section 4 of the 1886 Act sought

to abate ''was that a custom had existed in Secctland
whereby, for the purpose of a tenant's entry to and removal
from a house, a period beyond the date of the legal term

of entry or removal was allowed within which such entry

or removal might take place, and that the period so allowed
had not been uniform but had varied accoring to local
usage." The 1886 Act in effect standardised the period

of grace by postponing the tenant's actual date of removal
in the case of a Whitsunday removal to 28 May and in the

case of a Martinmas removal to 28 November. It is

l"House" is defined widely in s.3 of the Act to mean

"a dwellinghouse, shop, or other building and
appurtenances"” and includes "a dwellinghouse or bulliding
let along with land for agricultural purposes".

2Removal is postponed for 24 hours where Whitsunday or
Martinmas falls on a Sunday.

3A éimilar requirement is contained in the concluding
proviso to 35.37 of the 1907 Act.

4At p.562.
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suggested in the Research Paperl "that under modern
sonditions there is no justification for computing a
period of notice otherwise than by reference to the
effective date of that notice." Amendment of the law te
accord with that suggestion might require little more
than the repeal of the concluding portion of section 4

of the 1886 Act and of the concluding proviso to section
a7 of the 1907 Act. We should be glad to know whether
consultees agree with the suggestion that every period of
notice should be calculated by reference only to the
period intervening between the date of service of the

notice and the date on which it is to take effect.

Agricultural holdings
2.23 Section 24(1) of the Agricultural Holdings {(Scotland)

Act 1949 provides that the tenancy of an agricultural
noiding shall not come to an end unless "110t less than one
year nor more than two years before the termination of the
lease" either party gives written notice to the other of
his intention to bring the tenancy to an end. While we
would not be disposed to make any observations upon the
length of the period of nntice required under section
24{(1) unless there was evidence of strong and widespread
dissatisfaction with it, there is room for clarification
of a doubt concerning the date of termination when the

period ends at Whitsunday or Martinmas.

lAt ﬁara. 3.5.
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2.24 Secztion 93(1) of the 1949 Act provides that '"in this
Act, unless the context otherwise requires ... 'Whitsunday'
and 'Martinmas' in relation to any lease entered inte on
or after the first day of November nineteen hundred and
forty eight mean respectively the twenty-eighth day of May
and the twenty-eighth dav of November'". These definitions
are stated to apply only to references to Whitsunday and
Martinmas in the Act, and references to Whitsunday and
Martinmas in a lease apparently continue to mean 15 May and
11 November respectively in the absence of an express
stipulation or facts and circumstances whizh indicate the
contrary;l Nevertheless, there appears to be a doubt
whether a notice to quit an agricultural holding at
"Whitsunday'" takes effect at 15 or 28 May where the lease
is entered into on or -after 1 November 1948 and the term
"Whitsunday" is not further specified in the 1ease.2. There
would be a similar doubt where the term "Martinmas" is
used without further specifization. It would be dezirable
to remove the doubt, perhaps by a provision modelled on
section 4 of the Removal Terms (Scotland) Act 1886 to the

lSee Connell The Agricultural Holdings (Scotland) Acts
(6th.edn.)at p.20 and Gill The _aw of Agfricultural
Holdings in Scotland at para. 149. See also Hunter v.
Barron's Trs. (1886) 13 R, 883. It is desirable, as the
authors of the text books posint out, that the partieszs to
a lease should specify precisely what date is in
contemplation in any reference in the lease to Whitsunday
or Martinmas.

2See Stirrat v. Whyte 1968 S..L.T. 157 where Sheriff Kidd

expressed the opinion {at p.160) that in such a lease
"Whitsunday" must be held to mean 15 May, and Austin v.
Gibson 1979 S.L.T. (Land Ct.) 12 where the Land Court
took the contrary view that in a post-1948 lease the
term "Whitsunday" must be construed as a reference to
28 May.

1%
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effect that where a tenant enters or removes from a farm
at the term of Whitsunday or Martinmas, the entry and
removal terms will "in the absence of express stipulation
to the contrary'" be 28 May or, as the case may be,

28 November. We should be grateful for the views of our

consultees on this suggestion.

Resumption

2.25 It is relevant in this context to recall that in
cases where resumption is permitted in terms of a lease of
an agricultural holding (or, less commonly, of non-
agrizultural subjects) this may have the practical effect
of terminating the lease, and is in any event to the same
effest as would be a notizce to guit part of the holding.
There is no statutory reguirement as to the period of
warning before a power of resumption is exercised nor as

to the form of the notice of resumption, and indeed

written notice may not be necessary at all.l Where written
notice is given, the requirement is simply that it be.
clear. Mr Duncan suggests that the absence of any statu-
tory regulation of the exercise of a power of resumption

is unsatisfactory, and that the matter deserves the
attention of the 1egislature,2 There is one question in
particular on which we should welccme the views of con-
sultees, that is, whether the exercise by the landlord of

a power of resumption should be required to be preceded

bv an appropriate period of notice,3 the period suggested

v

4
“Kininmonth v. British Aluminjum Co. Ltd. 1915 5.C. 27L.

2See Research Paper, paras. 3.35 to 3.37.
3

See also Appendix, para. 19.
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being a period of at least two months ir the case of an
agricultural lease and - if it is zonsidered desirable to
legislate in respect of other kinds of leases - a minimum

period ¢f perhaps 40 or 28 days.

Subjects in mixed use
2.26 There is a doubt of a different kind where the leased

subjects are used partly for agriculture and partly for
some non-agricultural purpose. Such was the case in MoGhie
v, ggggl_where the Land Court decided that the agricultura:l
part of the leased subjects should be isoclated from the
non«agbicultural part and regarded as itself forming an
"agricultural holding". The resul%t, as it is put in the
Research Paper,2 iz "either that 3 notize to quit for the
whole subjects must be given in conformity with the
Agricultural Holdings Acts, or that separate notices must
be given for the respective parts of the subjects." The
difficulties resulting from the decision in MeGhie include
the difficulty that the period of notice applicable for
removal from the agricultural part of the leased subjects
would be differeﬁt from that applicable for the non-
agricultural part. The difficulties are fully discussed
in the Resgearch Paper and in Gill,3 where it is pointed

out that the decision was reached without regard to an
alteration by the 13848 Act of the definition of the
expression "agricultural holding" and that the Land Court
have recently recognised the need for reconsideration of

the decision. Both the Research Paper and Gill argue

11953 s.L.C.R. 22.
2At para. 3.50.
392. cit. para. 6. 5See also Appendix, para. 3.
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strongly that the subjects comprised in one tenancy
should be regarded either as wholly an agricultural
holding or as wholly outside the Agricultural Holdings

(Scotland) Acts, the test to be applied being that of
predominant user. This is the test which has been applied
under English law since 1951,1‘and Gill points out that a
similar test was in fact established in Scotland in a
series of cases between 1886 and 1918. Adoption of the
test of predominant user would result in a notice to
remove from the subjects of a lease either being wholly
ruled by section 24 of the 1949 Act or being wholly
unaffected by that section. We should be grateful for the
obzervations of our consultees on the proposal to adopt
the test of predominant user in relation to leased sub-

jects in mixed use.

Uncertain date of termination of lease
2.28 The Law Reform Committee for Scotland point out that

"it is frequently found in practice that difficulty is
experienced in an action of removing in determining the
proper ish, for example under a verbal let, or where the
origin of the let is obscure."2 A possible case might be
a yearly tenancy where the rent is paid half-yearly at
Whitsunday and Martinmas, but it is impossible to demon-
strate at whizh of these terms the lease terminates. The
result is that the landlord, if he wishes to serve a

notice to quit, will have difficulty in selecting the

Howkins v. Jardine [18511 1 K.B. 614.

2Second Report, para. 15.
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correct term against which to serve the notice. The
Zommittee suggest that in any case of this kind there
should be a rebuttable presumption that the lease ter-

minates at Whitsunday, which we suggest should be
specified as 28 May. We should be grateful for the obser-

vations of our consultees on the proposal.
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PART III - SERVICE OF NOTICE

3.1 The following paragraphs relate to notices designed
to terminate a lease at its expiry. Resumption or renun-
=iztion at a break point will normally be governed by the
terms of the 1ease.l The manner of service of a notice
of termination is governed by a series of statutory
provisions which apply according to the nature cf the
lease, except as regards certain leases of urban subjects
for a year or less which may be constituted by a verbal

agreement and terminated by verbal notice.2

Urban subjects
3.2 Schedule 1 to the 1907 Act provides that any removal

notice under sections 34-38 of that Act may be served by
messenger-at-arms or sheriff officer, or by registered

1etter.3 Regardless of the form of action, section 6 of
the Removal Terms {Scotland) Act 1886 authorises service
of notice by registered letter for all tenancies of houses,
shops or other buildings not being let along with
agricultural land for agricultural purposes. Service by
recorded delivery letter has also been competent since
1962.4 It is not clear, however, how far the foregoing
provisions, which are drafted in terms of notices by

landlords, apply to notices served by tenants.5

lRankine, p.530; Paton & Cameron, p.243. See alsoc para.
2.25 above.

Research Paper, para. 3.21; and see para. 2.3 above.
Rule 106. '

Recorded Delivery Service Act 1962.

LS LI~ €% S AV

Research Paper, para. 3.23.
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Agricultural holdings
3.3 Section 90(i) of the 1949 Act provides that:

"Any notice or other document required or
authorised by or under this Act to be given
to or served on any person shall be duly
given or served 1f it is delivered to him,
or left at his proper address, or sent to
him by post in a registered letter."

However, the service of a notice to quit by the landlord
of an agricultural heolding is specifically covered by
section 24(4) of the Act, which requires that such notice
shall be given in the manner prescribed by the 1886 Act or
by the 1907 Act. There is no equivalent provision for
service by a tenant of notice of removal. Thus, it has
been suggested that landlords must observe the provisions
of section 24 while tenants may rely on the wider
provisions of section 90.1 We consider that any doubts as

to the application of the two sections should be removed.

General

3.4 Although the wording of the relevant provisions of the
1886 and 1907 Acts is permissive, suggesting that other
means of service may be available, the Scottish courts

have taken a more restrictive view. Rule 113 of Schedule

1 te the 1907 Act was considered by the Court of Session in
the case of Department of Agriculture v. Goodfellow.2 The

Court concluded that the choice was limited to one of the
three methods of service set out in Rule 113. Thus, a

tenant was able to claim that a notice to quit had been

16111, para. 140.

2Cited above., Note that the current provisions are to
be found in Rule 106 of the Schedule, as substcituted
by S.I. 1983/747.
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incorrectly served and was therefore ineffective, even
though he admitted receipt of the notice. It seems unfair
that a tenant should be able to benefit from the
informality of service in such a situation. Indeed, it
has been suggested that notice of termination of a lease
should be permitted te be given in any manner, provided
that receipt is admitted or can be proved.l The means of
proof are at present restricted, for certain purposes, by
Rule 107 in Schedule 1 to the 1907 Act. Such relaxation
might be sald to be consistent with other moves to sim-
plify the procedures for termination of leases and for

recovery of possession of heritable property.

3.5 On the other hand, there are arguments in favour of
introducing or retaining formal requirements of service.
Historically, notice to remove replaced a separate action
of removing which had to precede any action of ejection.
More impeortantly, it may be thought that the consequences
of termination of a lease, or of failure to do so timé—
ously, are such as to merit at least a degree of formality
in the service of the relevant notices. Service by
recorded delivery is a simple way of ensuring that notices
are received or returned and of providing proof of postage.
Service by messenger-at-arms or sheriff officer, while
more expensive, is a secure and well-tried method which
also eliminates problems of proof of service. 1In our

Report on Irritancies in Leases,2 we recommended that

1Research Paper, para. 3.24,.
23cot. Law Com. No.75 {1983).
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notice of irritancy resulting from a tenant's failure to
make any payment due under the lease should be served by
recorded delivery. We have reached no firm conclusions eon
- the type of procedure which should be adopted in respect

of the present exercise.

3.6 We therefore invite views on the following questions:
(1) Should there be no restrictions on the method
of service or of proof of service of notice of

termination of a lease at its ish?

(2) Alternatively, should the method of service be

prescribed?

(3) If so, should failure to observe a prescribed
method of service render the notice of

termination ineffective in all cases?

(4) Alternatively, should proof of receipt be
admissible in any case, whether or not a
prescribed method of service has been followed?

(5) Should the prescribed methods include service
by registered post or by recorded delivery,
and service by messenger-at-arms or sheriff
officer, and should they apply to notices
whether served by landlords or by tenants?

Withdrawal of notice

3.7 It is possible to envisage conditions in which a
landlord or tenant might wish to withdraw a notice of
removal: the notice may have been served without proper
advice or circumstances may have changed since the date of
service. If the zonsent of the other party can be

obtained, before the notice and the lease expire, then the
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notice can be treated as having been withdrawn and the
tenancy can contihue, either on the original basis and for
a period up to one year or on new terms agreed between the
parties.l The QUestion as to whether a notice can be
withdrawn without the consent of the recipient, does not
appear to have been settled. It has however been held
that a notice cannot be repudiated after it has been
expressly accepted.2 Obviously, in such a case, there zan
be no question of consent to withdraw. Similarly, although
it would be meore diffisult to prove, there could be no
guestion of consent to withdrawal of a notice which had
been accented by implication, i.e. the recipient's subse-
quent actings. It may be argued that the party who serves
a notice should be held responsible for, and accept all
the ~onseguences of, doing so, with or without professicnal
advice. On the other hand, that might be thought to be an
unreasonable burden, particularly as regards leases of
agricultural holdings, given the complexity of notice pro-
sedures and the possibility of cirzsumstances changing in
the course of a lengthy period of notice. Furthermore,
there may be cases where the recipient of a notice would

not be prejudiced by its withdrawal.

3.8 We therefore invite views on the following alternative

propositions:

lErskine Institute of the _aw of Szotland, II, VI, 35%;

Rankine, p.598.
Gilmour v. Cook 1975 S.L.T. (Land Zourt) 10.

2
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(1) It should not be possible for a notice of

termination to be withdrawn, except by consent.

(2} It should be possible for a notice of removal
to be withdrawn, except where it has been
accepted either expressly or by implication.
In this regard, we would alsc welcome views on

what constitutes acceptance.

3.9 The service of a notice of termination of a lease may
give rise to special problems in cases where, for example,
the subjects of the lease have been sold, in whole or in
part, or one of a number of joint tenants wishes to
renounce the lease, or the tenant has died prior to the
expiry of the lease hut executors have not been appointed.
These and other special cases are examined in the next

section.
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PART IV SPECTIAL CASES

Sale of tenanted subjects
4.1 The tenanted subjects may be scld as a whole or there

may be a partial sale. In either case, the purchaser
cannot serve notice to quit until he holds a disposition
entitling him to receive the rents cf the tenanted subjects.
Thus, a notice to gquit may not be served by a prcospective
purchaser at the stage of conclusion of missives.1 How~
ever, 1t is not necessary that the disposition should have
been recorded: effective notice may be served by an
uninfeft proprietor.2 As an alternative, the purchaser may
proceed on the basis of an assignation fo him of a notice
to guit served by the original landlord prior to the sale.3
We do not propose any change in the law regarding pur-
chasers under missives. However, we favour the suggestion
that a purchaser who has acquired title and taken entry to
tenanted subjects should be entitled to rely on a notice

to quit served by the seller without an assignation thereof
in his favour.4 We note that section 31 of the Agriculturat
Holdings (Scotland) Act 1949, which re-enacts an earlier
provigsion designed to protect the tenant of an agricultural
holding in such a situation before the introduction of
security of tenure under the 1849 Act, and is peculiar to
agricultural holdings legislation, no longer appears to be

. 5
reguired.

lJames Grant & Co.Ltd.v. Moran zited above.
2walker v. Hendry 1925 S.C. 855.

Grant v. Bannerman cited above.

(55 ]

B

See Research Paper, para. 4.7.
Gill, paras. 206-208.

n
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4.2 Where there has been a partial sale of the tenanted
subjects, or where the subjects have been divided inte twe
or more parts which have passed Into separate ownership on
the death of the original landlord, particular problems

may arise. These are discussed in paragraphs 2.26 and 2.27
of the Research Paper, where the reievant rules of Scottish
and English law are compared and czcontrasted. In Scotland,
in the absence of express provisicn in the lease, a part-
owner is unable to terminate the lease as respects his
property alone, without the consent of the tenant and cther
part—owners.l Purported termination by a part-owner should
be distinguished from partial termination of the lease of
an agricultural heolding under section 32 of the 1949 Act.
In England, however, a part-owner may serve notice to gquit
in respect of his property alone, with the tenant being
entitled to treat the notice as terminating the whole of

the original tenancy.2

4,3 We would therefore welcome comments on the following
questions:
{1) Does the common law rule against partial
termination of tenancies give rise to problems

in practice?

(2) If so, should provision be made for leases in
general to permit a part-owner to serve notice
to quit on the tenant in respect only of his
property and to permit the tenant, on receipt
of such a notice, to treat it as notice to quit

the entire subjects of the original lease?

lGates v. Blair cited above.
2raw of Property Act 1925, s.140(1) and (2).
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Joint property
A.4 Under this heading, we examine problems relating to

the termination of leases involving more than two parties,
in the sense that the subjects of lease are owned by two

or more co-proprietors, or are leased to a number of joint
tenants. The difficulties involved in applying the
principles of taclit relocation to such leases are di=cussed
in paragraph 2.25 of the Research Paper. On the one hand,
taclt relocation:requires'the implied-consent of ail
pérties to . the contimuation of thé tenancy agreément. On
the other hand, the rules governing the management of
common property do not generally confer on any one pro-
prietor the right to proceed without the consent of other
co-proprietors. Questions arise, therefore, as to the
effect of a notice to guit served by one proprietor without
the -~onsent of other co-proprietors and of a notizce of
termination served by one tenant against the wishes of
other joint tenants. It might be expected that the result
would be the same in each case, and we can see no reason
why the effect of a notice of termination served by one
co-proprietor should differ from the effect of a notice

served by one Joint tenant.

4.5 The law requires that all co-proprietors inveolved in
the granting of a lease must concur in an action for
removal of the tenant.l The rule appears to be based on
consideration'of the fact that the tenant cannot be ejected
by one co-proprietor when in fact he can trace his title to

all co—proprietors.2 However, it is not necessary that all

!l pberdeen Station Committee v. N.B. Railway Co. (1890)
17 ®. 975,

Ibid., per Lord Shand at p.984; cf. Millar v. Cathcart
(1861) 23 D. 743, per Lord Curriehill at p.746.

2
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co-proprietors szhould be parties to the removal of an
"intruder" who iz occupying the common property without
title.l The question of title to sue, which is discussed
further in Part 7 below, is relevant here in so far as it
affects the answer to the question posed above regarding
the effect of notice to gquit served without the consent of
all co-proprietors. A notice to quit may be of little
practical effect if it cannot be followed up b& proceedings
for the tenant'= removal.

4.6 It might be said that there can be no tacit relocation
in a case where one or more co-proprietors have expressed
their unwillingness to consent to continuation of the
lease. Certainly, the courts have adopted a like argument
in cases involving notice of termination served by one of
two Jjoint tenants. In a fairly recent case, it was held
that tacit relocation was excluded by notice served by one
Joint tenant, even though the other was willing to conti_m,le.2
However, Mr Dunczan doubts whether that argument zan simply
be applied to notice by one co-prOprietor3 and there
appears to be no direct authority on the matter. If noticze
by one co-proprietor is to be regarded as effective to
exclude tacit relocation but the tenant remains in
possession because of one or more co-proprietors' refusal
to concur in preoceedings being taken for his removal,
questions arise as to whether the tenant can treat the

1Aberdeen Station Committee and Millar cited above.
®Smith v. Grayton Estates Ltd. 1960 S.C. 349.
3See Research Paper, para. 2.25.
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notice as repudiation of the lease, oOr alternatively, as
tc the legal basis for his continued possession. Is he
then to be regarded as an "intruder" liable to be removed

even without the concurrence of all co-proprietors?

4.7 We are of the view that the rules governing service
of notice and title to sue should be coherent, if for no
other reason than to avoid problems as to the legal basis
of the tenant's possession. On that basis, only such co-
proprietors as are entitled to sue for the removal of a
tenant should be able to serve notice effective to exclude
the tacit relocation of the tenant's lease. As to whether
it should be necessary for all co-pronrietors to concur

in the service of notice or in raising proceedings for
removal, we consider that the question should be resolved
not only by reference to the rules regarding title to sue1
but also to the position referred to above following

service of notice of termination by one of a number of

joint tenants.

4.8 In Smith v. Grayton Estates Ltd, the court accepted

that there were three possible consequences of a notice of
removal served by one of two joint tenants.2 The first
was that the notice was effective as regards the tenant
who served it but left the non-consenting tenant in
possession as sole tenant. This followed from an argument

based on two 19th century cases relating to irritancy of

1See para. 5.2 below.

2Per Lord President Clyde at p.354.
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leases involving joint tenantsl in which the court decided
that one Jjoint tenant could insist on remaining in
possession notwithstanding the bankruptcy of the other.

The argument was abandoned in Smith's case and would, it
appears have been rejected on the ground that a landlord
who had entered into a contract with joint tenants zould
not be obliged to accept a sole ténant in their place. As
an alternative, 1t was argued that the notice was
ineffective. unless served with the concurrence of both
joint tenants, the consequence of which would have been to
oblige the tenant who served the notice to continue with
the lease in spite of his unwillingness to do so. It
appears that such a consequence would have had little
practical effect in Smith's case, since the tenant who gave
notice in fact lived elsewhere and was not involved in the
running of the farm leased. It had for some years been
worked by his brother, the other joint tenant, from whom
alone the landlord had been in the practice of accepting
rent. However, that argument was said by the court to
overlook "the meaning and effect of tacit relocation." The
court accepted the third argument, put forward on behalf of
the landlord, to the effect that tacit relocation reguired
the silent consent of all parties, including ali joint
tenants, to the continuation of the lease. Thus, the
consequence of notice served by one joint tenant was
termination of the joint tenancy. The tenant who was
willing to continue in possession and meet the obligatibns

formerly incumbent on the two tenants jointly, in theory

 Young v. Gerard (1843) 6 D 347.
Buttercase & Geddie's Tr. v. Geddie {1897) 24 R.11:28.
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but not in practice, was obliged to quit. The decision in

smith v. Grayton Estates Ltd. has stood for over 20 years.

4.9 We therefore invite comment on the following proposals:
‘1) With regard to the terminaticn of leases by
co-proprietors, the rules governing titie to
sue and service of notice to quit should be
zonsistent.
/2) The prinziples followed in Smith v. Grayton
Estates .td. should be applied to notices served

by co-proprietors, with the result that a
notize to quit which complies with the relevant
formalities should be effective to terminate a
tenancy and to entitle the proprietor serving
it to sue for recovery of possession, even
though he proceeds without the concurrence of

other co-proprietors.

Sub-tenancies
4.10 The right of a sub-tenant to occupy the subjects of

the sub-lease is dependent on the principal tenant's right
to remain in possession of the subjects of the principal
lease, which may of course be co-extensive. Thus, the
sub-lease cannot persist beyond the expiry of the princi-
pal tenancy. When the principal lease is terminated, the
sub-tenant's right to occupy the subjects of the sub-lease
is extinguished. Nevertheless, the éourts have decided
that a sub-tenant cannot simply be ejected without warning
on termination of the principal lease 1In a case Where the
principalltenant is empowered to sub-let, either expressly
or by legal implication.1 The same rule will apply where

-
“Rcbb v. Brearton (1895) 22R. 885.
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the landleord has expressly consented to the granting of
the sub-lease, notwithstanding any prohibition of sub-
letting. Where, however, the sub-lease has not been
authorised, the sub-tenant is in the same position as any
other occupler without right or title and may be ejected

without warning.1

4,11 The position of the authorised sub-tenant who
remains in possession after the expiry of the principal
lease is anomalous.2 In many cases, the landlord will not
have beén a party to the sub-lease. Thus, there can be nc
question of the sub-tenant's continuing possession being
based on tacit relocation, since there will be no con-
tractual relationship which may be continued. in other
zases, the landlord may have been a party to the sub-lease
as a consenter. Special provision is made in section 17 of
the Rent (Scotland) Act 1971 for the protection of sub-
tenants of dwellinghouses which are subject to a
"protected” or "statutory" tenancy. Under that section,
wnere the principal tenancy is terminated on specified
grounds, the sub-tenant is deemed to become the tenant of
the landlord, on the same terms as the original sub-tenancz:.
In the =absence of such statutory provision, or of special
agreement, the legal basis for the sub-tenant's continuing

possession is unclear.

'Rankine, pp. 520/521.
Paton & Cameron, pp. 224 and 257.

5 :
“"Research Paper, para. 2.29.
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4.12 The courts, while recognising the aufhorised sub-
tenant's right to some form of notice, have expressly
declined to comment on the legal basis for his continued
possession.l There are, however, indications that the
courts were assuming that notice could be served by the
landlord on the sub—tenant2 and that the notice would
require to be such as could be founded on in an action of
removing. Unfortunately, this last point begs the guestion,
since the period and form of a notice sufficient to form
the basis for an action of removing depend'at present not
only on thé nature of the subjects let but also on the
period of the lease.3 In the case of the sub-tenant.
remaining in possession after termination of the pfincipal
tenancy, there will normally be no lease on which to base
such a calculation. We are therefore attracted to the
suggestion made by Mr Duncan in paragraph 5.5 of the
Research Paper to the effect that, after the expiry of the
principal tenancy, the landlord should be able to terminate
any authorised sub-tenancy upon the minimum statutory
period of notice and that the effective date of such notice
should not be tied to any particular date or term. We

invite comments on that suggestion.

4.13 Where an authorised sub-tenancy is to be terminated

at the same time as the principal tenancy, notice may be

1
Robb v. Brearton cited above, per Lord Adam at p.887.

2Robb v. Brearton cited above, per Lord M'Laren at p.888&
and see also Robb v. Menzies (1859) 21 D. 277.

3See para. 2.18 above.
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served either by the principal tenant or by the landlord.1

The application of the Act of Sederunt of 1756, which
provides that proceedings or warnings against the principal
tenant are to be effectual against sub-tenants, appears %o
be limited to unauthorised sub-tenancies under agricul-
tural leases.2 The position of sub-tenants of agricultural
holdings is further regulated by the 1949 Act.3 We suggest
below that the Act of Sederunt of 1756 should be repealed,
but we do not think that the general position, in terms of
which the appropriate notice may be given either by the
landlord or by the principal tenant, requires to be modi-
fied. We would suggest, however, in line with our proposal
relating to proceedings raised by a purchaser on the basis
of a notice to quit served by the seller‘,4 that it should
not be necessary for notice to quit served by the princi-
pal tenant to be assigned to the landlord, and woulld

welcome comments on that suggestion.

4.14 Somewhat different considerations may apply where
the sub-tenancy is to be terminated prior to the expiry of
the principal lease. In that situation, the normal rules

as to service of notice of termination apply as between
the principal tenant and the sub-tenant® The landlord in

Robb v. Menzies cited above.

See Research Paper, paras. 5.2 and 5.4.
5.27. See also Gill, para. 32.

See para. 4.1 above.

[ I N % T S T

See Research Paper paras. 4.14-4.,1%, and para. 5.5
below for discussion of the tenant's title to sue.
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the principal tenant will not normally be involved unless
the sub-tenancy has been entered into without his authority
and in the absen-e of any implied legal power to sub-let.
In such a case, it appears that the proper course is for
the principal tenant to be called as an additional defender
in proceedings against the sub-tenant. We return to this
below, along with the question of sitation as defenders of

sub-tenants whose identity is unknown.

4.15 A question is raised in the Research Paper as to
whether authorised sub-tenants should be entitled to
receive notice of termination of the principal tenancy, as
distinct from any entitlement to be called as defenders in
remeoval proceedings which might affect their right tb
remain in possession.2 We consider, however, that the
proposals discussed in the preceding paragraphs will offer
adegquate protection to sub-tenants in any question of
termination of leases or sub-leases, so that the suggested
prozedure is unnecessary. In addition, the difficulties
of service of notize in cases where the existence of the
sub-tenancy or identity of the sub-tenant is unknown are

such ag to render any such procedure unduly cumbersome or

unworkable.

Assighation
4.16 Questions as to entitlement to receive notice of

termination of a tenancy may also arise where the tenant's

1See paras. 7.4-7.5 below.

2See Research Paper, para. 5.6.
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interest hgs been assigned or where the interest of

either the landlord or the tenant has been assigned in
security. The Act of Zederunt of 1756 provides that

where a tenant's interest uhder a lease has been assighed
but the assignation has not been intimated by instrument
then proceedings or warnings against the original tenant
will be effective against the assignee. This appears to
be the position at common law in respect of urban as well
as agricultural leases, even though the application of the
Act of Sederunt is restricted to the latter.l We propose,
as suggested in the Research Paper,2 that the rules should
be retained, subject tc 2larification of the requirements
for due intimation. Following Mr Duncan's suggestion, we
consider that, in the absence of actings on the landlord's
part indicating knowiedge of the assignation, such as
acceptance of rent from the assignee, only written
intimation, or the registration or recording of the
assignation, should be sufficient. We note that the
assignee's title to remove sub-tenants depends also on due

intimation of the assignation.3

4.17 Assjgnation in security of the landlord's interest
may affect relations between the landleord and the tenant
in a number of ways. First, a problem may arise as to the
landlord's title to sue for removal of the tenant in cases
where the security is zonstituted by an ex facie absolute

disposition by the party from whom the landlord purchased

lSee Research Paper, para. 5.2
2See Research Paper, para. 5.3
3see Research Paper, para. 4.14,
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the subjects in favour of the landlord's creditors. In
such a case, the landlord will not be infeft. As we have
suggested that the right to serve notice of termination
should coincide with the right to sue for recovery of
possession,l we note at this point the suggestion made by
Mr Duncan that evidence of the landlord's radical or
reversionary right should@ be sufiicient to entitle him to
proceed.2 The question of title to sue is digcussed
further below.3 The same problem will not arise where the
assignation is =frfected by way of a standard security,4
since the landlord will be infeft under such an arrangement.

4.18 Second, the statutory conditions applicable to stan-
dard securities in the absence of an agreement to the con-
trary prohibit the letting of the security subjects without
the prior written consent of the creditor.5 A lease granted
in breach of that condition by the debtor under a standard
security may be subject to reduction at the instance of

the creditor, with the result that the tenant may be

removed by the landlord's heritable creditor without notize

of termination.6 Doubts under earlier legislation about

See para. 4.7 above.
Research Paper, para. 4.16,.
See Part V.

Introduced by the Conveyancing and Feudal Reform
{Scotland) Act 1970 for heritable securities created
on or after 29 November 1970.

1970 Act, s.11 and Schedule 3, standard condition 6.

6Trade Development Bank v. Warriner & Mason 1980 S.L.T.
223.

HW
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the creditor's title tc sue for the tenant's removing
appear to have been resolved.l Third, in the event of the
landlecrd being in default under the standard security, in
terms of standard condition 9, the heritable creditor may
enter into possession ¢f the security subjects, recover
rent due under the lease and exercise his debtor's other
rights in relation tc the granting and management of
leases.a Thus, the heritable creditor will stand in for
the'original,landlord in any further dealings relating to

the tenancy.

4.19 Where the interest of the tenant has been assigned

in security, the same problems may arise in relation to 3
any sub-tenancy granted after the creation of the security.
In addition, the questicn arises as to whether the tenant's
creditor should be entitled to notice of termination of the
tenancy. A suggestion that a tenant's creditors should have
the same right as the tenant to receive notice of irritanzy
was considered in our Report on Irritancies in Leases.4
However, in that case we recognised, as with sub-tenancies,
chat a right tc be notified would be useless without s=ome
concomitant right to proceed with the tenancy in place of
the tenant, and that the introduction and operation of

such a scheme would be fraught with difficulties. We con-
sider that similar difficulties would be encountered if

lSee Research Paper, para. 4.17 and Trade Development Bank.
21970 Act, s.21 and Schedule 3, standard condition 10.

3Trade Development Bank v. Warriner & Mason sited above.
But see also '"Real Conditions in Standard Securitiesg"” by
K G C Reid, 1983 S.L.T. 169 and 189.

4Cited above.
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such a scheme were to be introduced for termination at the
ish and that, in ény event, the case for introduction of
the procedure would be weaker. The ~reditor will be pre-
sumed to know the stibulated endurance of the lease which
forms his security and cannot expect the lease to continue
beyond the date of expiry, whereas he will not normally be
able to anticipate irritancy giving rise to premature
termination of the secured lease. We therefore propose no
change. In the case where a creditor has entered into
possession on default by the tenant, he will not be
entitled to remain in possession beyond the expiry of his
debtor's lease. However, in terms of the creditor's powers
of management under standard condition 10, he will De
entitled to challenge any notice of termination of the
tenancy on any grounds which would have been available to
the original tenant. The sreditor in possession should
therefore be entitled to receive notice oi *ermination in

place of the original tenant.

Death of landlord or tenant
4.20 The practical problems invoived in the termination of

a lease after the death of one of the parties are discussed
by Mr Duncan in gensral terms and by Mr Murrayl with
specific reference to agricultural leases. We shall examine
the problems involved in serving, or in responding to,

notices of termination following the death of one of the

parties.

1See Appendix, paras. 21-28.

54




Death of tenant
4.21 Except where a lease is expressed so as to expire

on the death of the tenant, section 16 of the Succession
(Scotland) Act 1964 provides that the tenant's interest
under the lease will wvest after his death in his executor
for administrative purposes by virtue of the executor's
confirmation under section 14 of that Act. The executor
is then empowered, notwithstanding any express or implied
prohibition of assignation which would have bound the
tenant, to tranafer the tenant's interest in fulfilment of
a beguest or, failing suzh a bequest, to any person wio

would be entitied to succeed to the tenant's estate on

%]
of

intestacy (i.e. in the absence of a valid will).1 The A
provides that this power must be exercised within one year
of the tenant's death or, in the case of an agricultural
lease, of the resolution of any question as to the validity
of a bequest.2 A transfer of the tenant's interest by an
unconfirmed executor may be validated by subsegquent -on-
firmation.3 Where the executor does not exercise his
power within the time limit or is satisfied that it will
not be possible so to dispose of the tenant's interest, the
lease may be terminated by notice from the egecutor or
from the landlord. The period of notice is not less than
one nor more than two years for agricultural lieases,

unless another period is agreed, and six months for other

leases unless a shorter period i1s prescribed by statute.4

Succession (Scotland) Act 1964, s.16(2).
Succession {(Scotland) Act 1964, s.16(3).
Garvie's Trs., v. Garvie's Tutors 1975 S.L.T. 94.
Succession (Scotland) Act 1964, s.16(4).

HOwW N
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Thus, where the lease has more than on year to run after
the tenant's death and an executor is confirmed timeously,
section 16 will either permit transfer of the tenant's
jnterest or will enable the lease to be terminated sooner

than would otherwise have been possible.

Notification of beguest or transfer
4.22 Except as regards agricultural leases, for which

special provision has been made,l there is no regquirement
for the person to whom the tenant's interest is begueathed
or transferred to notify the iandlord of his acceptance of
the bequest or transfer. It is suggested in the Research
paper that such provision might usefully be introduced for
non—agriculturél leases, in order that the landlord may be
put in a position to exercise his rights with regard to
termination of the'lease.2 We would welcome comment on
this suggestion. Whether or not the suggestion is adopted,
it would seem that some consideration should be given to
clarification of the consequences of failure to comply with
the requirement as presently applicable to agricultural
leases.3 Although the consequences are not spelled out in
the 1949 Act, it is suggested that failure to give notice
timeously is likely to result, in the absence of agreement

with the landlord, in loss of the right to claim the

1,949 Act, ss.20 and 21.

2See Research.Paper, para. 3.43.
35ee Appéndix, paras. 22 and 24.
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tenancy as legatee or acquirer.1 It has been suggested
elsewhere that the consequences of acceptance of a valid
bequest followed by failure to notify the landlord will

be termlnation of the tenancy, szinze acceptance of the
bequest will deprive the executor of any power to transfer
the tenant's interest under section 16(2) of the 1964 Act.-
Acceptance of an invalid beguest will not, however, have
the same result. As to failure by an acquirer who has taken
the interest on transfer from the tenant's executor to give
timeous intimation, it is not clear whether the consegquence
iz termination of the tenancy or a return to the position
whereby the interest is available for transfer as if on

intestacy.3

4.23 A further problem arising from the provisions of the
Agricultural Holdings {(Scotland) Acts relating to the
transfer of a tenant's interest on death concerns the land-
lord's right to object to the legatee or acquirer. We do
not wish to suggest that a similar right should be conferred
on landlords in non—agricultura; leases. However, we would
welcome views on whether there should be any prescribed time
limit, in respect of agricultural leases, for the making of
an application to the Land Court, either under secticn 290

of the 1949 Act for an order declaring the legatee to be
tenant or under section 21 of that Act for an order termi-
nating the lease.4

l"Agricultural Law", Law Society of Scotland, 1982, pp.
122/123 and 128.

2Gill, para. 298.
3“Agricultura1 Law", p.128.
4See Appendix, para. 24(f).
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Absence of executor
4.24 Section 2% of the 1964 Act only applies in cases

where the tenant'sz interest has vested in the executor by

virtue of the latter's confirmation under section 14 of the
Act. However, it appears that in many caseés no executor
will have been appointed or,'if appointed, obtained con-
firmation to the tenant's estate. This situation may make
it very difficul%, if not impossible, for the landliord to
serve notice of termination of the 1ease.1 There is
authority to suggest that a lease which is running on tacit
relocation at the time of the tenant's death may terminate
without notice 17, on the expiry of the period of one year
from the date of death, the tenant's executor has failed

to confirm to the estate and to transfer the tenant's
interest in the 1ease.2 And it was decided in a recent,
unreported case that, at common law, a lease could not
continue beyond its ish if the tenant had died but no
executor had beern confirmed prior to that date, since there
was no-one vested in the tenant's interest on whom tacit
relocation could operate.3 Nevertheless, in terms of the
1949 Act, the leaze of an agricultural ‘holding can be
brought to an end only by notice to quit served in accor-
dance with section 24 of that Act. Furthermore, '"tenant”
is defined in section 93 of the Act as including, amongst
others, the executor, administrator, assignee, heir-at-law,

legatee or next-of-kin of a tenant. Thus, it would appear

1See Researzh Paper, para. 3.43.
2Lord Rotherwick's Trs. v. Hope 1975 S.L.T. 187.

3coats v. Logan, unreported 1982 (Lord Ross).
See also Tenants' Rights, Etc. (Scotland) Act 1380,
s.12(1)(a).
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that the common law position has been superseded, at
least as regards agricultural leases, by a statutory
requirement for notice to quit. However, there may be
some doubt as tc the effect of a notice served on, fer
example, a deceased tenant's legatee or next-of-kin to
whom the tenant's interest has not been transferred.l

4.25 Even if it is possible for g lease toc be terminated
without notize in the zircumstances described above, it
might be thought preferable that there gshould be some
provision for servize on unconfirmed executors, or on

other persons interested in the estate of the deceased
tenant.2 Such a provision would assist the landlord
wishing to terminate the lease on eéxpiry in ordinary

course or in exercise of his rights on the occurrence of a
breach of contract or an irritancy. 1In addition, it sheculd
perhaps be made -lear whether a iease which is due to
expire within a year of the tenant's death can be termi-
nated by due notice served by the landiord, notwithstanding
the provisions of section 16. This is a point on whinx?
there appears to be no clear authority. On the one hand,
it might be argued that it is impiicit in the scheme of
section 16 that the executor must be free to deal with the
tenant's interest at any time up to the expiry of a year
from the date of the tenant's death, or earlier termination
in virtue of a notice given under section 16(3) of the

1964 Act. On the other hand, it may be argued that it
cannot have been the legislators' intention that section

16 should prevent a landlord from terminating a lease at

lSee Research Paper, para. 3.45 and Meston, The Succession
(Scotland) Act 1964, 3rd. edn., 1982, p.90.

2See Research Paper, para. 3.46,
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the earliest date ~n, which he would have been able to do so

had the tenant survived.

4.26 If provision is to be made for notice to be served on
interested parties other than confirmed executors, two
related gquestions arise. The first concerns the parties
who may receive service and the address at which they may
do so, and the seéond.relates to the right of any party in
receipt of a notice to take such steps as may be necessary
to preserve the tenant's interest. Mr Duncan suggestsl
that any provision should permit the tenancy to be termi-~
nated in normal course and should also ensure that adequate
opportunity is given for preservation of the tenant's
interest, for example, by service of a counter-notice under
section 25 of the 1949 Act. Mr Duncan concludes that these
requirements could best be met by provision for service of
a notise on the exesutors (un-named) of the tenant at the
address of the tenanted subjects, with an additional require-
ment for a copy of the notice tc be sent to the sheriff
slerk for the Sheriff Court District in which the subjects
are situafed.l It is not, however, suggested that any
duties should be ipposed on the sheriff clerk with regard
to publication of copy notices served on him. As to the
right of response, Mr Duncan suggests that, in the absence
of executors, it should be open to any person interested
in the tenant's estate, either under his will or on

; 2
intestacy, to take the necessary action. We therefore

1
2

See Research Paper, para. 3.46.
See Research Paper, para. 3-47.
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invite comments on the foregoing suggestions and on

in
ju
8]
o
et
(&R

Mr buncan's related proposal that conly executors

. . . , 1
be entitled to serve notize of termination.

Death of landlord
4.27 The problems ensuing frem the death of the landlord

during the zurrency of a tenanzy will be less serious in
practice than those which may result from the death of the
tenant.2 If the suggestions noted above for servize of
notice on un-named exs=cutors of the tenant are azzepted,
similar provision could be made for service on the land-
lord’s executors. However, a problem might arise as tc
the appropriate address for service. The address of the
tenanted subjects would clearly be inappropriate. The
notice is more likely to come to the attention of these
interested in the landlord's affairs if served at the last
known address of the landlord or his agent. Provision
zould be made for copy netizes t¢ be sent to the sherifs
clerk for the Sheriff Court Distrizst in which the tenanted
subjects are situated, without the sheriff clerk being
under any duty to publish receipt nf copy notices. The
~right to respond on receipt of such a notice would
similarly extend to all parties interested in the land-
lord's estate, either under his will or on intestacy. The
right of parties other than duly appointed executors.would
not extend to the service of a notize of termination.

l'See Research Paper, para. 3.49,

2See Research.Paper, para. 3.48.
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4.28 In the remainder of the Memorandum we consider a
number of problems relating to actions for recovery of
possession of heritable preoperty, whether raised on the
termination of a lease Or otherwise. We examine pre-—
iiminary problems retating to title to sue and to defend
such actions, procedural problems regarding the form of
the action, including the question of caution for violent

profits, and finally problems relating to the enforcement

of decree.
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PART V TIT_E TQ SUE

General

5.1 The pursuer in any acticn may be required to
establish his title to sue. In an action for recovery of
possession of heritable property, this means that the
pursuer's title must be completed by infeftment.1 The
position of iiferenters and tenants as pursuers in such
actions is discussed below.2 The title of an executor will
be completed by confirmation.3 The Law Reform Committee
observed that infeftment was not necessary for the dis-
posal of property4 and therefore recommended relaxaticr of
this rule to make actions for recovery of possession cf
heritable property competent at the instance of "a person
having right to the subjezts by a title which has not Leen
completed but which is capable of co'npletion."5 We think
that this should be taken to mean that the pursuer's titie
should be capable of completion without the intervention

of or assistance from any other person, and that the
recommendation should be implemented on that basis. nder

the present rule, there is some doubt as to the stage a

I o (L

which the requirement for infeftment must be satisfied.

1

I.e. by recording in the Register of Sasines or
registration in the Land Register.

2See paras. 5.3 and 5.5 below.

3See para. 4.21 above and Research Paper, paras. 3.49
and 4.8,

4In terms of the Conveyancing {(Scotland) Act 1924, s.3.
5Second Report, para. 17.

6See Research Paper, para. 4.2 and Walker v. Hendry,
cited above.
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The Law Reform Committee's recommendation was designed to
be applied at the stage of taking decree.l it has been
.suggested above that the rules governing service of notice
to quit and title to sue should be 3onsistent.2 We think
that consistency would be achieved if the requirement
discussed above were to be applied from the stage of
service of notice or of raising proceedings, thus excluding

the purchaser under missives.3 We would therefore welcome

comments on the foregoing.

Joint property
5.2 We have suggested, .in relation to the termination of

leases nf property owned or tenanted jointly, that the
rules governing title to sue and the service of notice to
quit should be :onsistent,4 and further that notice served
by one co-proprietor, with or without the consent of other
so-proprietors, should be effective to terminate a lease.5
The effect of a notice served by one joint tenant is
already recognised.6 It is competent for one co-proprietor
to take proceedings for the removal of an "intruder" with-
out the concurrence of other co—proprietors.7 Since the

distinction between actions of removing and actions of

Second Report, para. 17.

See para. 4.7 above.

See para. 4.1 above.

See para. 4.7 above.

See para. 4.9 above.

Smith v. Grayton Estates Ltd. cited above.

~N g s W e

See para. 4.5 above.
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ejection has largely been abolished following the intro-
ducstion of the summary cause for recovery of possession

of heritable property,l it is desirable that the rules as
to title to sue should be the same whether the zo-
proprietor is seeking to remove a former tenant or to
eject an "intruder". In this connection, we invite comment
on the suggestion by Mr Duncan that a co-proprietor should
be able to take proceedings for recovery of possession of
heritable property withbut the concurrence of other 0~
proprietors only if the latter ére called as additional

' defenders.2 If that suggestion is accepted, a further
question arises as to the point at which a co-proprietor
whose title is incomplete should be entitled to be called
as an additional defender. If the owner of a pro indivise

share in tenanted subjects dispeoses of his share, at what
point should his successor be entitled to be called as an
additional defender in his stead? From the point of view
of the co-proprietor who is required to notify others, we
suggest that the only workable solution is to restrict the
right to be called as an additional defender to infeft
co~proprietors as evidenced by the Registers. We do not
consider, however, that any non-consenting zo-proprietor
called as an additional defender should be entitled to
defend the action on the basis of non-consent. We would
welcome views on whether the defences open to such
additional defenders should be limited to those which would
have been open to the tenant, plus the right to challenge
the pursuer's title to sue.

lsheriff Court (Scotland) Act 1971, =.35 and see
para. 7.8 below.

2See Research Paper, paras. 4.5 and 4.11.

65



Liferents
5.3 Similar problems may arise where a proper liferenter

seeks to recover possession of heritable property without
the consent or concurrence of the fiar. These are dis-
cussed in the Research Paper-,l where it is suggested that
provision might be made for the liferenter to be enabled
to raise proceedings without the consent of the fiar,
provided that the latter is called as a co-defender. We
would welcome views on whether such a provision is either
necessary or desirable and on whether there is any need for
a similar provision to govern any action by a fiar without
the consent of the liferenter. Where action requires to
be taken under a trust liferent, this will normally be
within the powers of the trustees and should not involve

either the liferenter or the fiar.2

Debtors under ex facie absolute dispositions

5.4 Where the purchase of a property has been financed
with a loan secured by way of an ex facie absolute dis-
position, the proprietor (i.e. the borrower) may never have
been infeft.> The only evidence of his radical right, or
reversionary interest, will be an unrecorded back letter

or similar document. We support thé suggestion in the
Research Paper that it should be possible, subject to the
terms of any agreement with the creditor for the borrower
to establish his title to sue on production of the relevant
back letter or other document,4 and we invite comments
thereon.

1

See Research Paper, paras. 4.12-4.13.

2Trusts {Scotland) Act 1921, s.4(¢); and see Research
Paper, para. 4.12.

3See para. 4.17 above.
4
See Research Paper, para. 4.16.
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Tenants

5.5 The difficulties involved in applying the Law Reform
Committee's recommendation to actions at the instance of
tenants are also discussed in the Research Paper.l Exzept
in the case of registrable leases,2 the tenant-will not
have a title capable of completion by recording. Thus, it
is suggested that that requirement should be adapted in
the case of non-registrable leases by substitution of a
condition requiring that the pursuer should be entitled to
immediate possession of the subjects.l Possession may be
physical (i.e. actual occupation) ® civil {(i.e. an
entitlement to receive the rents). Once again, we support
and invite comments on that suggestion.

Factors or agents

5.6 The last case which requires to be examined under this
heading concerns actions at the instance of factors or
agents. ©Special provizion is made in Rule 68 of the
Summary Cause Rules for proceedings to be raised by factors
and any other perseon authorised by law so to do. It
applies only to leases for less than a year. The inclusion
of such a rule gives rise to the following questions

raised by Mr Duncan:3

1Paras. 4.14-4.15.

®3ee Registration of Leases {Scotland) Act 1857,
s.1 (as amended) and Land Registration (Scotland)
Act 1979, s.3(3)(a}.

3See Research Paper, paras. 4.18-4.19.

67



(i)

(ii)

Is it intended that there should continue
to be, in the case of removings affecting
lets for less than a year, a facility
which will not be available in other cases
+o which the new summary cause applies?

Is it intended, despite the adoption of one
common form of action for recovery of
possession of heritable property, to maintain
in this respect the distinction between
summary removings as provided for in section
38 and the relative rules in the 13807 Act,

on the one hand, and proceedings for recovery
of possession generally, on the other?

L4
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PART VI TITLE TO DEFEND

Service of notice as admission of title

6.1 We have considered, in Part IV above, the rights of
various classes of occupiers to receive notice of termi-
nation of a tenancy. In this section, we shall examine a
number of related areas of difficulty concerning princi-
paliy entitlement to defend an action for recovery of
possession of heritable property. The first area of
difficulty involves a general guestion as to whether any
right or title on the part of an occupier can be inferred
from the mere fact of notice of termination having been
served on him. This is discussed by Mr Duncan,l who
suggests that any problem which may exlist could be avoided
by an express statement by the landlord that notice was

- served without prejudice to the landlerd's position on the
matter of title. We are inclinéd to agree. As Mr Duncan
obgerves, many of the difficulties in this connection have
been removed by the introduction of a single form of summary
cause for recovery of possession of heritable property
applicable to former tenants and other persons entitled to
notice of removal and to unauthorised occupiers who may be
removed without warning. Nevertheless, we would welcome
views on whether there is a need for a statutory provision
making it clear that service of notice to remove does not

imply recognition of any title to occupy.2

lSee Research Paper, para. 3.40.

2See also Second Report of Law Reform Committee,
para. 14.
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Joint ,propertyv and liferents
6.2 We have suggested that it should be competent for a

co-proprietor to take proceedings for recovery of
possession, without the consent of other co-proprietors,
provided that the others are called as co~defenders, and
that a liferenter should be able to proceed by calling the
non~-consenting fiar as a co-—defender.1 Clearly, were these
suggestions to be adopted, there would be no doubt as to
the entitlement of the co-proprietors or fiar to defend the
action. However, we have identified other categories of

person in relation to whom difficulties may arise.

Sub-~tenants
6.3 We have discussed the termination of sub-tenancies

above with particular regard to the rules relating to
service of notice.2 As Mr Duncan notes, the right to
receive notice of termination will normally coincide with
the right to be called as a defender in removal
proceedings.3 However, one guestion which remains to be
sonsidered is the position of the principal tenant when an
action is raised by the landlord against an unauthorised
sub-fenant, who may be ejected without warning,4 or
against an authorised sub-tenant but without notice being
given to the principal tenant.5 It appears to be accepted

lSee paras. 5.2 and 5.3 above.
2See paras. 4.10-4.15 above,.

[4Y]

See Research Paper, para.. 5.1.

F:N

See para. 4.10 above.

o

-

See para. 4.14 above.
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practice to call both the principal tenan®t and the sub-
tenant in an action against an authorised sub-tenant, and
there are also cases of actions against unauthorised
sub-tenants in which the principal tenant has been called
as an additional defender.l We consider that the principal
tenant should be entitled to be called as a defender in
any action for the removal or ejection of a sub-tenant,
authorised or unauthorised, and we invite comments on that

suggestion.

Creditors and others

6.4 1In considering the effect of assignation of the
interests of a landlord or tenant, we suggested that a
creditor in possession should be entitled to receive noti:ze
of termination of the tenancy.2 In terms of the rules
governing heritable securities, the creditor will, in such
a situation, be entitled to defend any action for recovery
of possession. With regard to the termination of leases
after the death of the tenant, we have suggested that it
should be competent for notice to be served on executors
{(un-named) at the address of the tenanted subjects and for
any person interested in the deceased's estate to take ths
nécessary action on receipt of such a notice.3 If the
foregoing suggestion is acceptable, we would welcome views
. on whether the right of response should extend tc defending

any subsequent action of removal, or whether that should

lSee Research Paper, para. 5.4
2See para. 4.19 above.

3See para. 4.26 above.
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be open only to the occupier against whom proceedings have
been raised or, in a case where the subjects are vacant,

the executors of the deceased.

Occupiers whose identity is unknown

6.5 There will be cases where the identity of a person
entitled to receive notice or to be called as a defender
will not be known to the landlord. The problem, which is

a general one, is discussed by Mr Duncan with particular

-
+

reference to the service of notices on sub-tenants.” We

think, however, that a generatl solution is required, and

this is examined further below.2

1See Research Paper, paras. 5.6-5.8.

2See paras. 7.4-7.5 below.
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PART VII THE SUMMARY CAUSE

7.1 Under this heading, we shall consider a number of
procedural points raised in Chapters 7 and 8 of the
Research Paper relating to the form and conduct of actions
for recovery of possession of heritable property and to

the enforcement of decrees granted therein.

Period of induciae

7.2 The term induciae describes the period between the
service of a summons and the date by whizh the court must
be notified of the recipient's intention to enter defences.
Thus, in a case where there is no requirement for notice
te guit to be served on the occupier,l the period of the
induciae may be the occupier's only warning of an action
against him for recovery of possession of the property.

In terms of Rule 68A of the Summary Cause Rules, it is
possible, in an action against a person in possession
without right or title, for any period which would
normally require to be observed in the processing of an
action for recovery of possession to be shortened or dis-
pensed with., Although it is understood that it has not
been the practice of sheriffs to dispense entirely with
the period of induciae, that is nevertheless theoretically
possible.2 Under the procedures which were available for
the ejection of unauthorised occcupiers prior to the

introduction of the new summary cause, the induciae could

1See e.g. paras. 4.5 and 4.10 above.

2See Research Paper, paras. 7.3-7.6.
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be reduced to a minimum of 48 hours.1 A question therefore
arises as to whether there should also be, under the
-

Summary Cause Rules, some form cf minimum protecticon for

occupiers without right or title.

7.3 In order that an applicaticn may be made under Rule
68A for shortening of or dispensation with the induciae, it
appears that the pursuer must aver in the statement of
claim which is lodged with the summons that the defender is
in fact in possession without right or title.2 Howeer,
there are many classes of occupier who wmay fall intoc that
category. Apart from the caserof the unauthorised szub-
tenant discussed above,3 there are those whose rights of
cccupancy are insufficiently exclusive to constitute a
tenancy, such as "licensees".4 Squatters 1In residential
premises and workers engaging in a "work-in" or '"'sit-in"
may also fall into the category of occupiers without right
or title.5 Even 1if ejection without zourt order may s5till
be competent in some of these cases,6 we consider that
adequate and speedy court procedures should be available
for the resolution of any questions as to title and for

the removal of unauthorised occupiers. However, we zlso
think that a balance should be struck between the pro-

vision of such procedures and the protection of the

See Research Paper, para. 7.35.
See Research Paper, para. 7.3
See para. 4.10 above.

HOW N e

See Research Paper, para. 7.10.
See Plessey Zo. PLC v. Wilson 1983 S...T. 139.
See Research Paper, para. 7.13

o
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legitimate interests of those against whom such proceedings
may be directed.1 We therefore invite views on whether
there is any class of unauthorised occupier of heritable
property in respect of whom the sheriff's power to shorten
or dispense with the induciae under Rule 68A of the
Summary Cause Rules should be limited.

Problems of citation

7.4 The procedures discussed above for speeding up the
process of recovery of possession of heritable property
will be of little value if there is doubt or ignorancze ac
to the identity of the unauthorised occupiers.2 As

Mr Duncan observes, the problem is most likely to occur in
cases of multiple occupancy, particularly where the
composition of the group in occupation is not statiz. The
Summary Cause Rules make provision for citation by pubii:z
advertisement3 when the address of the defender is unknown.
However, the rules do not cater for the situation in whi~h

the defender's identity is unknown.

7.5 A number of solutions to this problem have been
suggested and are discussed in the Research Paper.4 One
involves the pursuer in calling at the property in gquestion
accompanied by an officer of court who would be authorised
to demand details of the name and address of each
individual occupier, thus enabling a summoﬂs to be com-

pleted. However, as Mr Duncan points out, this solution

See Resgearch Paper, para. 7.6.
See Research Paper, paras. 7.7-7.8.

Rule 8.
See paras. 7.7-7.9.

bW Mo
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would itself involve problems of time and expense and
might well run into serious difficulties.of enforcement.
Other suggestions are variants on a scheme permitting
publication or other advertisement of a summons craving
warrant to ejest all unauthorised occupiers. Those
answefing the summons would be entitled to defend the
action. We consider that there may be more merit in that
scheme and therefore invite comments on whether provisions
along those lines would be desirable. It has been sugges-
ted that a solution could alsoc be applied to actions of
interdict designed to reinforce an action for rezovery of
pOSsession.1 However, we doubt whether its application to
such cases would be appropriate. Given the serious czon-
sequences of a breach of interdict {(which may amount to
contempt of court), it may be thought that inderdi:st should

be granted only against named and identifiable persons.

composite actions

7.6 The pursuer in an action for recovery of possession of
heritable property may wish to claim an alternative or
additional remedy. He may claim payment of a sum of money,
e.g. by way of damages or arrears of rent, or interdict
against resumption of the unauthorised occupation. In an
extraordinary removing based on an irritancy,2 the pur-
suer's first conclusion may be for declarator of the

irritancy. Not all of these composite actions may proceed

lSee Research Paper, para. 7.9.

2 . R
"Irritancy" is commonly used to denote an event specified
in a lease as justifying termination. See further our
Report on Irritancies in Leases, cited above.
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as summary causes. Section 35 of the Sheriff Courts
(scotland) Act 1971, which introduced the new summary
cause, provides that actions for the recovery of possession
of heritable property should proceed as a summary cause
except where there is an alternative or an additional claim
for payment of a sum of money exceeding £l,OOO.1 Thus,
where the action includes a pecuniary claim which exceeds
the summary cause limits, it cannot proceed as a summary
cause. However, as that is the only exception specifizalliy
stated in the. 1971 Act, a question arises as to which form
of process is apprepriate for other types of composite
action. Actions for declarator or interdict alone -annot
proceed as summary causes.

7.7 Reference is made in the Reszearch Paper to a reczent
case in which an ordinary action for ejection and interdiost
was held by the sheriff to be incompetent.2 The sheriff's
judgment was based on the fact that only composite actions
involving payment of a sum in excess of the summary sause
limits are excluded from the procedures introduced by
section 35 of the 1971 Act. He was therefore of the opinion
. that the action for ejection remained within the class
"which must proceed by way of a summary cause'. The
sheriff indicated that the proper way for the pursuer to
obtain interdict was by way of a separate ordinary action
and referred to the possibility that the two actions could
be conjoined if the action for recovery of possession were

directed to be treated as an ordinary action under seztion

11971 Act, s5.35(1)(c). See also Research Paper,

para. 7.19.

2Disblair Estates Ltd. v. Jackson, Aberdeen Sheriff Zourt,
24 November 1982, discussed in para. 7.19 of the Researzh
Paper.
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37(2) of the 1971 Act. Such an approach is difficult to
reconcile with the practice of dealing with extra-
ordinary removings by way of composite actions under
ordinary procedure in the sheriff court. This raises a
more general question regarding the scope of the summary

cause, which we now discuss.

Scope of the summary cause
7.8 Although the Law Reform Committee recommended that

there should be "one form of action for use in all cases
where it is desired to recover poésession of heritable pro-
perty from an occupier,"1 that has not been the result of
the implementation of section 35 of the 19871 Act.2
Statutory excepfions to the use of the new summary cause
are to be found in section 29 of the Conveyancing and
Feudal Reform (Scotland) Act 1979, concerning actions for
possession by the creditor under a standard security, and
in section 9 of the Land Tenure Reform (Scotland) Act 1974,
concerning the enforcement of the prohibition of long
leases of residential property, which prescribe summary
application and ordinary procedure, respectively. Extra-
ordinary removings involving composite actions may proceed
either in the Court of Session or as ordinary actions in
the sheriff court.3 Thus, the scope of the summary cause
for recovery of possession of heritable property is some-
what limited. We would be interested to receive views on

1Second Repcrt, para. 8.
2

3

See Research Paper, paras. 7.16-7.19.
See paras. 7.6-7.7 above and Research Paper, para. 7.18.
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whether its scope is thought to be unduly limited. We
would alsc welcome comments on the practice of courts in

dealing with composite actions.

Appeals

7.9 Mr Duncan observes that the introduction of the new
summary cause procedure has meant that, in some cases whiot
might formerly have proceeded as ordinary causes, there

has been some reduction in the opportunities available for
appea.l.1 The right of appeal is limited to the final
Judgment, and to a point of law only. Thus there is nro
right of appeal against the sheriff's deciszion on the fazts
in dispute, nor can there be any appeal against inter-
locutory judgments such as a decision on the need to find,
or on the amount of,caution.2 While we appreciate that
this is in line with a general simplification of pro-
cedures, we would be interested to receive views on whether

it gives cause for 2o0ncern in practice.2

Caution for vioclent profits

7.10 The Law Reform Committee for Scotland recommended
that "it should be provided that caution for violent
profits may competently be sought in all actions for the
recovery of possession of heritable property.”4 "Violent
profits" are described by the Committee as "the aggregate
of the amount of any damage done by the defender to the

1See Research Paper, para. 7.15.
2See also para. 7.10.
3Second Report, para. 16.
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subjects and the profit which the pursuer could have made
out of the property during the period of unauthorised
'possession." The present position is that in any defended
action of removing the sheriff may order the defender to
find caution for violent profits.l There 1s a doubt
whether the sheriff may competently make such an order in
a defended action for ejection2 or in an extraordinary
removing.3 The questions that appear to arise for con-
sideration are as follows:

(1) Do consultees agree that the sheriff should

have discretion to order the finding of

caution for violent profits in all actions

for the recovery of possession of heritable

property?
{2) Should it be open to the sheriff to make such

an order at any stage in the proceedings?4
{3) Should it be competent for the sheriff to

proceed either by requiring the defender to

provide a bond of caution or other guarantee

or by reguiring him to consign an appropriate

sum as caution for violent profits?

Issue of extract decree
7.11 The issue of an extract decree is a necessary pre-

requisite for enforzcement. The Summary Cause Rules
‘provide that at least 14 days must elapse between the date

lsshedule 1 to the 1907 Act, Rule 103.

2See Research Paper, paras. 6.3 to 6.5.
3

4

See Research Paper, para. 6.6.

See Research Paper, para. 6.11.
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cf granting decree and the issue of an extract thereof.l

If an appeal is lodged within that period, no extract may
be issued until the appeal has been heard. There is,
however, an exception to thisg rule in respect of actions
against occupiers without right or title.2 In such cases,
the period of issue of the extract decree may be shortened
on application. Mr Duncan cbserves that the rule is more
restrictive than those which applied prior to the intro-
duction of the new summary cause and suggests that a
general discretionary provision for shortening the period

might be desirable.3 We invite comments on that suggestion.

Enforcement of decree

7.12 Normally, diligence on an extract decree granted in a
summary cause must proceed on a2 charge of 14 days.4
However, it appears that no charge is required in the case
of a decree for recovery of possession of heritable property.
The reasons for this are discussed in the Research Paper.5
The effect is that a decree may be enforced immediately
after the extract has been issued. Although the position
is no different from that which obtained under some of the
procedures which were replaced by the new sSummary cause, we
understand that it has been the practice of sheriff officers
to give warning of their intention to enforce decree in
summary cases.6 It is suggested in the Research Paper that

1Rule 89.
2Rule 68A and see para. 7.2 above.
3See Research Paper, pares. 8.1.
Rule 91.

See Research Paper, para. 8.2.

D A

See Research Paper, para. 8.3.
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warnings should be legally required in all cases and that
the period should be 72 hours unless varied by the cour‘t.1
We accept that there will be cases of unauthorised
occupation in which immediate enforcement of a decree for
recovery of possession would be reasonable. However, we
doubt whether such a practice would be universally
acceptable, given the variety of different classes of
occupier who may be removed or ejected by way of a summary
cause. The suggestion for a basic period of warning,
subject to variation according to circumstances, appears to
be sufficiently flexible toc cope with the situation which
may arise. We therefore invite comments on whether pro-
visions should be made along these lines, as suggested in

the Research Paper.

1See Research Paper, para. 8.3.
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PART VIII MISCELLANEOQUS

Letters of ejection

8.1 We have refgrred above tc the possibility of

decree of removing being granted in the CJourt of Session
in a composite action involving, for example, declarator
or reduction.1 It appears that if the unsuccessful
defender subsequently refuses to remove, the pursuer is
required to execute and register a charge and then to
obtain letters of ejection directing the sheriff of the
appropriate District to eject the occupier.2 Although we
understand that the procedure is rarely used, we agree with
the suggestion in the Research Paper that it is unduly
cumbersome. We therefore invite views on whether the
requireﬁent Lo obtain letters of ejection should be
abolished. |

Ejection without court order

8.2 Physical ejection of unauthorised occupiers, without
an order of the court, was competent at common law and is
probably still competent in certain circumstances.3 These
have been limited by statute” and by the courts.® The
party taking such action may be liable in damages, e.g. for
wrongful ejection. Although this topic is discussed
further in the Research Paper, it is outwith the scope of
this Memorandum.

See para. 7.8 above.

See Research Paper, para. 8.10.

See Research Paper, para. 7.13.

E.g. Rent Act 1965, s.32.

Brash v. Munro & Hall {1903) 5 F. 1102.

n b W M
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Regeals

8.3 If the reforms discussed in the foregoing sections of
this Memorandum are implemented, a number of current
statutory provisions will be rendered obsolete. In parti-
cular, we consider that the Act of Sederunt of 14 December
1756 will, in so far as it is not already obsoclete, have
been superseded. We also consider that sections 34-38A of
the 1807 Act should be repealed.l Sections 34 and 35 of
that Ac%t, in so far as providing for summary diligence
against tenants are described in the Second Report of the
i,aw Reform Committee as "so drastic, and their operation so
fraught with hazard to any who seek to invoke them, that
they are very seldom, if ever, used.“2 Accordingly, it
seems undesirable to retain or re-enact the provisions of
the sections, and sections 36-38A of the 1907 Act will no

longer have & function.3

.lSee Research Paper, paras. 3.26, 3.33, 3.39, 4.19, 7.2
and 8.9.

2See para. 5.

31t may, however, be necessary for part of s.38 to be
re-enacted if the retention of special rules for actions
at the instance of factors or agents 1s favoured.
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PART IX SUMMARY OF QUESTIONS

4(a)

{b)
(e)

5(a)

{b)

Should the requirements of a notice to prevent the
cperation of tacit relocation be the same as those
of a notice on which to found removal proceedings?
(para. 2.1).

As regards leases of subjects other than agricultural
holdings, should the distinctions between the
requirements imposed upon a landlord and those
imposed upon a tenant as regards the form of notice

of termination of lease be abolished? {para. 2.2).

Should it be provided that notice to terminate a

lease must always be in writing? (para. 2.3).

Should it be provided that a notice to terminate a
lease and any additional statutory statement which it
must or may contain must be expressed within the same
document? or )

Should it be provided that any such statement may be
contained in or may accompany the notice? or

Is it desirable not to legislate in the matter at a1i®
(paras. 2.4 to 2.7).

In respect of all leases of subjects other than
agricultural holdings (see question 9 below), should
there be one standard form of notice of termination
for use by landlords and tenants?

Are there any categories of lease in respect of which
a standard form would not be appropriate?

Should the form of notice be provided by statute (see
para. 2.14 for specimen form)?

85



(@) If so, should notice in this form alone be recognised

(e)

(£}

i0.

as effective?

Alternatively, should a notice, although not in the
statutory form, be effective if 1t conveys with
reasonable clarity the required information?

If so, should the required information be specified

by statute? {paras. 2.8 to 2.11).

Should it suffice for a notice by a landlord to refer
only to the termination of the lease at a specified
date or should it contain a specific requirement that
the tenant is to remove at that date? (para. 2.11).

Should a reguirement (as in Form L in Schedule 1 to
the Sheriff Courts (Scotland) Act 1907) to refer in
a notice of termination to the lease or other
foundation for service of the notice be retained or
should@ the inclusion of such references be

discretionary? (para. 2.12).

Where the notice is given by an agent or by an
officer of zourt, should it be necessary to state

on whose behalf it is given? (para. 2.13).

Is it practicable to adapt any standard notice of
termination of a non-agricultural lease to
accommodate a notice of termination relating to an

agricultural holding? (para. 2.16).

Should any prescribed minimum period of notice of
termination of a lease apply whatever the form of
process and irrespective of any different provision
in the lease between the parties or otherwise agreed

by them? (para. 2.19).
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11,

i2.

13(a)

{b)

14.

‘Is there agreement in principle with the view of

the Law Reform Committee that the nature of the
leased subjects should be disregarded in any
consideration as to what should he the appropriate
minimum period for notice of termination of a
lease? (para. 2.20).

On the assumption that the 28 day minimum period of
notice is retained for leases of dwellinghouses,
then, in the interests of uniformity, should a
minimum period of 28 days or, if shorter, the period
of the lease be introduced for other leases, except
leases of agricultural hoidings? (para. 2.21).

If the Law Reform Committee's view is not accepted,

-is there any criterion other than the extent of the

leased subjects (as in ‘the Sheriff Courts (Scotland)
Act 1907) to which the period of notice should be
related?

Are there any kinds of lease for which minimum
periods of notice should not be prescribed or for
which any such period of notice should apply only
in the absence of any conventional provision to the
contrary? (paras. 2.20 and 2.21).

Is it considered that every period of notice should
be calculated by reference only to the period
intervening between the date of service of the
notice and the date on which it is to take effect?
{para. 2.22),.
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15. Should it be provided that where a tenant enters
or removes from a farm at the term of Whitsunday or
Martinmas, the entry and removal terms should in the
absence of express stipulation to the contrary be

28 May or 28 November? (pa:a. 2.24).

16(a) Should a landlord be required to give notice prior
toc the exercise of a power of resumption?
(b) If so, should the period of notice be 2 months in
respect of resumption of agricultural holdings
and (i) 28 or (ii) 40 days in respect of other
subjects? (para. 2.25}.

17. Where leased subjects are used partly for agri-
cultural and partly for non-agricultural purposes,
should it be provided that the subjects should be
regarded either as wholly an agricultural helding
or as wholly non-agricultural, the test to be
applied being that of predominant user?

(para. 2.26).

18. where there is uncertainty as to the date of
termination of a lease, should there be a
rebuttable presumption that the lease terminates
at Whitsunday (i.e. 28 May)? (para. 2.28).

19{(a) Should there be provision for the removal of any
doubt as to the application of sections 24 and 90
of the Agricultural Holdings (Scotland) Act 19497
(b) If so, should the requirements for service of
notice of termination by the tenant of an agri-
cultural holding be assiﬁilated to the requirements

for service of notice by a landlord? (para. 3.3).

88



20{a)

(o)

(¢)

(d)

(e)

Bf(a)

(b)

(c)

22.

23.

Should there be no restriction on the methed of
service or of proof of service of notice of |
termination of a lease at its ish? '
Alternatively, should the method of servize be
prescribed?

If so, should failure to obsérve a prescribed
method of service render the notice of termination
ineffective in all cases?

Alternatively, should proof of service be admiszible
in any case, whether or not a prescribed method of
servize has been followed?

Should the prescribed methods include servi-e by
registered post or by recorded delivery, and service
by messenger-at-arms or sheriff officer, and shculd
they apply to notices whether served by landlerds

or by tenants? (paras. 3.4 and 3.5).

Should it be possible for a notice of termination of
a lease to be withdrawn (i) only with consent of the
recipient, or (ii) without the consent of the
recipient? '

If (ii) is favoured, should express or impiied
acceptance operate as a bar to withdrawal of the
notice? ‘

In what circumstances should acceptance be implied?
(para. 3.7).

Should a purchaser who has acquired title and taken
entry to leased subjects be entitled to rely on a
notice of termination of a lease served by the seller
without an assignation in favour of the purchaser?
(para. 4.1).

Should section 31 of the Agricultural Holdings
(Scotland) Act 1949 be repealed? (para. 4.1).
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24(a) Does the existing rule of law under which there
~is a prohibition of partial termination of a lease

by a part-owner of the tenanted subjects give rise
to problems? ’

(b} If so, should provision be made for leases in general
to permit a part-owner to serve notice to quit on
the tenant in respect only of his property and %o
permit the tenant, on receipt of such a notice, to
treat it as noiice to quit the entire subjects of the

original lease? {para. 4.2).

25(a) Where there are co-proprietors of tenanted subjects
should the rules governing service of notice of
termination of the lease by a co-proprietor or by the
co-proprietors and the rules governing title to sue by
them be consistent with each other?

(b) Should the rule be that one of two Or more co-
.proprietors should be entitled to serve a notice and
to institute proceedings for recovery of possession,
even though he proceeds without the concurrence of
the other co-proprietor or co-proprietors?

(paras. 4.4 to 4.8).

26. Where a principal tenancy has been terminated, should
a landlord be entitled to terminate any authorised
sub-tenancy upon the minimum statutory period of
notice, not linked to any particular date or term?
(para. 4.12).

27. Should a landlord be entitled to proceed against a
sub-tenant on the basis of a notice of termination
served on the latter by the principal tenant, without
the necessity of assignation to the landlord?

(para. 4.13).
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28.

293,

30.

31.

Should it be made ~lear that notice nf termination
of a lease served on the original tenant wiil be
effective against that tenant's assignee unless
(a) the assignation has been intimated to the
landlord in writing, or has been recorded or
registered, or (b) there have been actings on the
landlord's part indicating knowledge of the
assignation? {(para. 4.16).

Should provision be made for notification to the
landlord of acceptance by a legatee or acquirer of
the interest in a non-agricultural lease along the
lines of sections 20 and 21 of the Agricultural
Holdings (Scotland) Act 19499 (para. 4.22).

Should provision be made in respect of all leases
for the conseguences of failure by the legatee or
cquirer so to notify the landlord, as follows:

{a) In respect of failure to notify acceptance
5f a valid bequest, termination of the

tenancy?

(b) In respect of failure in any other circum-
stances, either:

(i) a return to the position where the
tenant's interest is available for
transfer as on intestacy, or

(ii}) termination of the tenancy? (para. 4.22).

Should there be a time limit on the making of an
application to the Land Court (a) under section 20
of the Agricultural Holdings {Scotland) Act 1949 for
an order declaring the legatee to be tenant, br
(b) under section 21 of that Act for an order
terminating the lease? (para. 4.23).
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32{a)

(p)

33.

34(a)

(b)

Should provision be made for service of a notice

of termination on executors {(un-named) of a deceased
tenant at the address of the tenanted subjects, and
for a copy of the notice to be sent to the sheriff
clerk for the Sheriff Court District in which the
subjects are situated, it being understood that the
sheriff clerk would not be under any duty to pub-
licise receipt of copy notices?

In the absen-e of executors, should it be possible
for any person interested in the deceased tenant's
estéte, either under his will or on intestacy, to
take any action necessary for the preservation of
that estate on receipt of a notice of termination?

{para. 4.26).

Should similar provision be made for service of a
notice of termination on un-named executors of a
deceased landlord at the last khown address of the
landlord or his agent, with a copy te the sheriff
clerk for the Sheriff Court District in which the
tenanted subjects are situated (who would not be
under any duty to publicise such copy notices),

and for the right to take necessary steps on receipt

of such a notice? (para. 4.27).

Sheould the right'to serve notice of termination
after the death of the landlord or tenant be
restricted to the executors of the deceased?
Should confirmation be a further requirement?
(paras. 4.26 and 4.27).
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35

36

(a)

(b)

(e)

(d)

37.

Should the law be .altered so as to provide that
notice may be served, and that proceedings may be
instituted and decree for recovery of possession
may competently be taken on the expiry of the
period of a lease, by a person having right to the
subjeéts by a title which has not been completed
but which is capable of completion without the
intervention of or assistance from any other person?

(para. 5.1).

Should a co-proprietor be entitled to institute
proceedlngs for recovery of possesion on the expiry
of the period of a lease regardless of the attitude
of other co~proprietors to the institution of those
proceedings? '

Should a co-proprietor be entitled so to proceed
only if other co-proprietors are called as
additional defenders?

If 'so, should the defences open to such additional
defenders be limited to those which would have been
open to the tenant plﬁs the right to challenge the
pursuer's title?

Should the right to be called as an additional
defender be limited to infeft co-proprietors?
(para. 5.2).

Is it necessary or desirable that provision shouid
be made for a proper liferenter to institute pro-
ceedings for recovery of possession without the
consent of the fiar prdvided that the latter is
called as a co-defender, and vice versa? (para. 5.37.
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38.

39.

40(a)

(b) .

41,

42.

Should the debtor under an ex facie absclute

disposition be entitled to take proceedings for

‘recovery of possession of the property on

production of a back letter or other doucment

evidencing his reversionary right? (para. 5.4).

Should the tenant under a non-registrable lease
pe entitled to take proceedings for recovery of
possession of the subjects of lease on prcof of
his right to immediate possession {physical or

civil) of the subjects? (para. 5.5).

In the case of removings affecting lets for less
than a year, should there continue to be a facility
for actions to be raised at the instance of

factors or agents?

Should the distinction between summary removings
under section 38 and the relative rules of the 1907
Act, on the one hand, and proceedings for recovery
of possession generally, on the other hand, be

maintained? (para. 5.6).

Should there be a statutory provision to the effect
that the service of a notice of termination should
not be taken to imply recognition of any right or
title in the person on whom the notice is served?

.para. 6.1).

In any action by a landlord for recovery of
possession against a sub-tenant, whether authorised
or unauthorised, should the principal tenant be
entitled to be called as an additional defender?

{para. 6.3).
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43.

44,

45.

46.

47,

48.

If it is to be competent for notice of termination
to be served on executors {(un-named) at the address
of the tenanted subjects, (a) should it be possible
for anyone interested in the deceased's egtate to
defend an action for recovery of possession? or

(b) should that right be limited to executors of the
deceased and to the person in occupation of the

subjects? (para. 6.4).

Is there any class of occupier in respect of whom
the sheriff's power to shorten or dispense with the

induciae under Rule 68A of the Summary Cause Rules

should be limited? (paras. 7.2 and 7.3).

Where the identity of an unauthorised occupier or of
one or more of a number of such occuplers is unknown,
would it be desirable to overcome the problem of
citation by provision for advertisement of a summons
craving warrant for ejection of all unauthorised

occupiers? (para. 7.5).

Is the scope of the Summary cause for recovery of
possession of heritable property unduly limited?
(paras. 7.6 to 7.8).

What is the practice of the courts in dealing with
composite actions as regards the form in which the
action may be raised? (paras. 7.6 and 7.7).

Should the right of appeal in a summary cause con-—
tinue to be limited to the final judgment, and to a
point of law only? (para. 7.9).
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49(a) Should the sheriff have discretion to order the
finding of caution for violent profits in all
actions for the recovery of possession of heritable
property”? &

(b) If so, should it be open to the sheriff to make such
an order at any stage in the proceedings? and

{¢) Should it be competent for him to require the
defender either to provide a bond of caution or
other guarantee or to consign an appropriate sum as

caution? (para. 7.10).

50. Should provision be made for the shortening, at the
discretion of the sheriff, of the period for extract
of decree in a summary cause for recovery of
possession of heritable property? (para. 7.11).

51(a) Should there be a legal requirement for a period of
warning to be given prior to the enforcement of a
decree in a summary cause for recovery of possession
of heritable property?

(p) If so, should the period be 72 hours or such shorter

period as may be fixed by the court? (para. 7.12).

52. Should the requirement for letters of ejection for
the enforcement of a decree of removing obtained in

the Court of Session be abolished? (para. 8.1).

53. Should sections 34 and 35 of the Sheriff Courts
(Scotland).Act 1907 -be repealed along with the
superseded provisions of the Act of Sederunt of
14 December 1756 and sections 36-38A of the 1907
Act? (para. 8.3).
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AGRICULTURAL HOLDINGS

Introduction

1. In this paper a number of spesial features of the law

applying to recovery of possession of agricultural hecldings
which reguire to be given separate treatment are examined.
An agricultrual holding is defined by the Agricultural
Holdings {Scotland) Act 1949l as being "the aggregate of
the agricultural land comprised in a lease not being a
lease under which the said land is let to the tenant during
hig continuance in any office appointment or employment
held with the landlord."2 Agricultural land is defined as
land used for agriculture which is so used for the purpcses
of a trade or business.3 Agriculture is itself giwven a
very wide definition and includes horticulture, fruit
groﬁing, seed growing, dairy farming and livestock breeding
and keeping; the use of land as grazing land, meadow land,
osier land, market gardens and nursery grounds, and the

use of land for woodlands where that use is ancillary to
the farming of land for other agricultural purposes.
Livestock incindes any creatures kept for the production

of food, wool, skins or fur or for the purpose of itz use
in the farming of 1and.? Thus, enterprises such as fish
farming or mink farming will constitute agricultural
holdings on land let for that purpose. The extent of the

lHereinafter referred to as the "1949 Act".
21949 Azt, s.1(1).

31049 Act, s.1(2).

4

1949 Act, $.93(1).
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subjects is not mater‘iall and may be confined to the site
of the building in which the agricultural activity is
carried on. Even a dwellinghouse let for occupation by
workers engaged in agriculture may constitute an agrizul-
tural holding.2

2. The fact that land is govérned by the special pro-
vigions relating to agricultural holdings does not mean
that it neceszsarily falls outwith the protection provided
by other statutes. A croft within the meaning of the
crofting legislation will normally alsc be an agrizultural
holding, as will small landholdings falling under the
statutory provisions relating to thém. This part of the
Memorandum is not, however, concerned with any specialities
which may affect such agricultural holdings because of

those other-provisions.3

Land in mixed use

3. One question which arises for consideration is whether
the definitiop quoted above permits land let under a lease
to be divided, so that part only constitutes an agrizultural
heolding. The Scottish Land Court has held that it is
possible to do so, and has excised the non-agricultural
subjects so as to determine the extent of the agricultural
holding. 1In sc¢ doing they followed the principle of

excision applied by the Court of Session in McNeill v. Duke

lstevens v. Sedgeman [1951] 2 K.B, 434,
®Blackmore v. Butler [1954] 2 Q.B. 171.

3See below, para. 31.
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of Hamilton's Trs.l upon the construction of different

statutory definitions contained in the Small Landholders
(Scotland) Act 1911 and the Agricultural Holdings
(Scotland) Act 1908. 1In England, despite the similarity
of definition contained in the Agricultural Holdings Act
1948 to that contained in the Scottish Act of 1949,
excision is not possible and the Court applies the test
of suhstantial character.2 The importance of this point
is that at common law it is .ot competent to serve a
notice to quit relating to part only of the subjects com-
prised ih a single tenancy.3 This may, therefore, create
difficulties for a landlord who has to serve a notice to
quit in compliance with the statutory provisions relative
té agricultural holdings but who presumably cannot in such
circumstances recover posseséion of the non-agricultural

part although that has been in some sense excised.

Security of tenure
4. The cardinal feature of the present agricultural

holdings system is that security of tenure is afforded to
the tenant.® Thus, the 1949 Act provides that, notwith-

standing the termination of the stipulated endurance of any

1918 5.C. 221.
Howkins v. Jardine [1951] 1 K.B. 614.
Gates v. Blair 1923 5.C. 430.

On this point, see also Research Paper, paras. 3.50 and
3.51.

Under the former statutory provisions a notice to quit was
enforceable against the tenant at the appropriate ish, but
a landlord might find himself nonethelegs liable to pay
compensation for disturbance to his tenant. Indeed he
would do so unless the reason for service of the notice

tno quit fell within the categories regarded by the
legislation as justifiable.

h W Mmoo

5
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_ lease, the tenancy shall be held to be continued in force
by tacit relocation for another year and thereafter from
year to year unless not less than one nor more than two
years notice has been given by either party to thé other.

It is incompetent to contract out of thesge provisions.1

S. The provisions of the Sheriff Zourts (Scotland) Act
1907 relating to removings have effect for agricultural
holdings subject to the provisions of section 24 of the
1949 Act. Section 24(4) of that Ant provides that notice
by the landlord to the tenant "shall be given either (a)
in the same manner as notice of removal under section 6

of the Removal Terms (Scotland) Act 1886 or {b) in the
form and manner prescribed by the Sheriff Courts (Scotland)
Act 1907 and such notice shall come in place of the notice
required by the said Act of 18077, Despite the wording of
that provision it has been held that it 1z essential to
adhere as nearly as possible to the form of notice pre-
scribed in Form H annexed to the 1907 Act.2 Failure to do
50 may be fatal to the validity of the notice.

6. Assuming such a notice has been validly served, whether
or not it takes effect depends in the first place upon the
attitude of the tenant. He has g period of one month from
the giving of such notice to determine whether to require

3
that notice to be justified on the "meritd' by the landiord.

11949 Act, ss. 3 and 24.

2Rae and Cooper v. Davidson 1954 S.C. 361. Form H has now

been replaced by Form L (S.I. 1983/747).
1849 Act, ss. 25(1) and 27(2).

3
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There are two separate ba§es for such a challenge
depending on the form of the notice to quilt itself. We
consider next, therefore, the forms in which a landiord

may serve a notice to quit, and the effect of any

challenge by the tenant.

Notices requiring consent of Land Court

7. If, in any case, a landlord serves a notice to quit
which complies with the provisions of the Sheriff Courts
(Scotland) Act 1907 as to form, it will identify the lease
and require the tenant to remove at a stated date or dates,
being the conventional ish under the lease. It need not
contain any statement as to the reason for giving the
notice to guit. If in response the tenant timeously serves
a counter-notice under section 25(1) of the 1949 Act, the
notice to quit is ineffectual unless the Land Court con-
sents to its operation. Further the landlord must make
application to the Land Court for such consent within one
month of the service on him of the tenant's counter-
notice, failing which the notice to quit is spent for all

purposes.1

8. The grounds upon which the Land Court 1is entitlied to

consent to the operation of a notice to quit are limited

to those specified in section 26(1) of the 1949 Act. These

are as follows:-

{a) that the carrying out of the purpose for

which the landlord proposes te terminate the
tenancy 1s desirable in the interests of good
husbandry as respects the land to which the

notice relates treated as a separate unit;

11949 Act, s.27(1).
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(b)

(e)

(d)

(e)

that the carrying cut thereof is desirable in
the interests of socund management of the estate
of which the land to which the notice relates
forms part or whi:h that land constitutes;

that the carrying out thereof is desirable for
the purposes of agriszultural research, education,
éxperiment or demonstration, or for the purposes
of the enactments relating to small holdings or
such holdings as are mentioned in section 64

of the Agriculture /Scotland) Act 1948 or

allotments;

that greater hardship would be caused by with-
holding than by giving consent to the operation
of the notice;

that the landlord proposes to terminate the
tenancy for the purpose of the land's being used
for a use, other than agrizulture not falling
within paragraph ‘:) of subsection (2) of
[section 25], that is, not being a use for

which permission has been granted on an
application made under the enactments relating

to town and country planning or for which
{otherwise than by virtue of any poovision of
these enactments) such permission is not required.

Only if the Land Court is satisfied that one or more of

these grounds has been established may it grant consent to

the operation of the notice to quit. The Act states that

it

"shall" do so, but there follows a very important

proviso that, notwithstanding that they are satisfied, the
Land Court shall withheld -onsent to the operation of the
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notice to quit if in all the circumstances it appears to

them that a fair and reasonable landlord would not insist

on possession.

9. In granting consent to the operation of a notice to
quit the Land Court may impose such conditions as it thinks
requisite to secure that the land to which the notice
relates will be used for the purpose for which the land-
lord proposes to terminate the tenancy.1 Where such a
condition is imposed and the Crown makes application to the
. Land Court wherein it is proved that the landlord failed

to comply with the condition within a time-limit specified
or has acted in contravention of the condition then the
Land Court may impose a penalty on the landlord of up to
two years' rent of the holding, or part, at the rate
payable immediately before the termination of the tenancy.

Notices not reqguiring consent of Land Court

10. The provisions of the Act relative to the consent of
the Land Court do neot apply to all notices to quit which
may be served in the statutory form. In particular these

provisions do not apply:-
{1) where the notice to quit relates to land which:is

permanent pasture which the landlord has not been in the

habit of letting out as an agricultural helding and which
ig let subject to conditions that the period is definite

and limited and that the land is to be sowed down at-

waygoing with permanent grass seeds;

11949 Act, s.26(5).
21949 Act, s.30.
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(2) where the -land is required for a non-agricultural
use for which blanning permission has been granted {or,

by virtue of the planning acts, is not required);

(3) wWhere the Land Zourt within the previous nine months
has issued a certificate that the tenant was not farming

in accordance with the rules of good husbandry;

(4} where the tenant has failed to comply with a demand
in writing requiring him to pay any rent due in respect of
the holding within two months or within a reasonable time
to remedy a remediable breach of any term of his tenancy
which was not inconsistent with his responsibility teo farm
in accordance with the rules of good husbandry;

(5) where the landlord's interest in the holding has been
materially prejudiced by an irremediable breach by the
tenant of his obligations;

(6) Where the tenant has become notour bankrupt or has

executed a trust deed for creditors.l

11. So far as all theée provigions are concerned it is
essential that the notice to quit states the relevant
reason, or rgasons if more than one is to be fdunded upon.
In each case the statute expressly provides that the
relevant matter be stated "in the notice". Nevertheless
case law in an analogous context suggests that the
requirement may be satisfied if the relevant fact is stated
in a document accompanying the notice, at least if it is

enclosed in the same envelope.2 Moreover, where timing is

15.25(2)(b), (e), (d), (e), (£) and (g), respectively, of
the 1949 Act.

2Barns Graham v. Lamont 1971 S.L.T. 341.
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particularly relevant, in each of cases {4), (5) and (&)
above, the time which requires to be considered is the

date of giving the notice to quit.

12. In the circumstances mentioned above the consent of
the Land Court under section 26 of the Act is not required,
at least in the first instance. Instead, the tenant is
given an oppeortunity to challenge such a notice by
arbitiration. He may within one month of the service of the
notice to quit on him require a question falling under any
of the provisions of section 25(2) to be determined by
arbitration. Failure to give such a notice timeously
debars the tenant from challenging the notice to quit on
other than formal grounds. The notice by the tenant must
be sufficiently specific to require arbitration. Protest
or asking for the consent of the Land Court will not
suffice.l There is no time limit for the reference to
arbitration which might follow such a notice by the tenant.
If the arbiter!s award upholds the reason stated in the
notice to quit that will render the notice enforceable at
its due date. If the award is such that the reason stated
is bad, then it may be that the notice would still other-
wise function as a notice to quit, but as one requiring

the consent of the Land Court. In that event, the tenant
is allowed a further period of one month to serve a

counter-notice as already mentioned.

lMountford v. Hodkinson [1956] 1 W.L.R. 422.
21049 Act, s.27(2).
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Notices based on tenant's remediable breach

13. There iz however a further complication. Where the
ground stated in the notice to quit relates to the
tenant's failure to remedy a remediabie breach of a term
of his tenancy (case 4 above), being a remediable breach
involving the doing by the tenant of work of prevision,
repair, maintenance or replacement of fixed equipment, the
tenant has a series of options. He may, within a month of
the time the notice to quit is served, serve a zounter-
notice; if he does so, but notize to quif shall not have
effect unless the Land Court consents to its operation.l
This seems to involve that the Land Court will also
determine the issue of whether there is a breach which is
remediable and has not been remedied. If within a month
after the giving of the notice to quit the tenant also
serves a notice as mentioned above under section 27(2} of
the 1948 Act, then the counter-notice under section 14 of
the 1976 Act is to be of no effect.° However, where the
tenant has served a notice requiring arbitration and the
notice to quit would otherwise have effect in consequence
of the arbitration, then within one month of the conclusion
of the arbitration the tenant may serve a counter-notise
on the landlord, and in such case the notice shall not
have effect unless the Land Court consents.3 At whichever
stage the consent of the Land Court is involved, the Court
must consent unless it appears to them that a fair and
reasconable landlord would not insist on possession.4

1Agriculture (Miscellaneous Provisions)Act 1976, s.14(1)
and (2).

2Ibid. s.14(2).
3Ibid. s.14(3).
41bid. s.14(4).
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Notices relating tc fixed equipment

14. There remains one further complication. The
Agriculture {Miscellaneous Provisions) Act 1976, by
section 13, gives a tenant particular powers to challenge
the service on him of a demand in writing requiring him

to carry out works of provision, repalr, maintenance or
replacement of fixed equipment.1 These involve reference
+o arbitration; the arbiter has wide powers, including
power to specify times for the performance of the relevant
works.2 Where he does so, the landlord (or the arbiter)
may apply to the Land Court to specify a date for termi-
nation of the tenancy by notice to quit should the tenant
fail to remedy the breach by the specified time.3 Where
the Land Court has specified such a time then the notice
+o quit may be served against that +*ime within one month of
expiration of the period specified for completion of the
remedial works, and the notice will be wvalid though it

may be less than one year or not at a conventional ish.4
However, where such a notice has been served, the tenant
may serve a counter-notice, preventing the notice from

taking effect without the consent of the Land Court.5

1The same power exists where a notice to quit has been
given founded on failure to comply with a demand. If the
arbiter considers that although the time as fixed by the
1andlord, or as extended by the arbiter, was reasonable,
some subsequent event made it unreasonable, he may then
extend or further extend the time.

Agriculture (Miscellaneous Provisions) Act 1876, s.13(1).
Ibid. £.13(2). '

Ibid. s.13(3).

Ibid. s.14(3).
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Further considerations

15. It is important to appreciate the advantages to a
landlord to proceed on the basis outiined in parégraphs 10
to 14 above rather than upon the basis of a straightforward
notice to quit, in respect of which a counter-notice will
invariably require the consent of the Land Court for
effective termination. The first reason is that in alil
cases, except those invelving works of repair just mentioned
there is nc discretion involved. If the arbiter is satis-
fied on the reason stated then the notice stands valid sub-
ject only te issues of formal validity. There is no general
discretion such as is zonferred on the Land Court by the
'fair and reasonable landlord' test. The second reason is
that where a notice to guit is given in plain form, i.e.
without stating any reason, which is all that is required
in the cases involving the consent of the Land Zourt, then
in general the landiord will be bound to pay compensation
for disturbance, fixed at a minimum of one and maximum of
two years' rent.1 That does not apply in the cases
mentioned in paragraph i0 other than zase 72), where the

land is taken for non-agricultural use.

16. In addition to compensation payable under the 1949
Act, in cases falling within the relevant provisions of
the Agriculture (Miscellaneous Provisions) Act 1968,2 the
landlord has to pay a further sum equivalent to four times

the annual rent. That obligation is excluded, in cases

11949 Act, =.35.
%Hereinafter referred to as the "1968 Act",
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where it otherwise would apply, under certain specifiled
circumstances. In particular it does not apply where the
. 1intice to quit contains a statement that the landlord’'s
purpose in terminating is desirable on any of the

grounds specified in section 26(1)(a), (b), (c) or (d) of
the 1949 Act.l Because of the way the statutes have been
drawn, most payments of additional compensation under the
1968 Act do not arise because the land is required for
non-agricultural uses, but because notices to quit omit
to state that the purpose of termination falls under
section 26(1)(a) to (d) of the 1949 Act, even although one

such purpose is the ground on which the landlord seeks to

terminate.

Rent arrears
17. Further provision for termination is made by section

19 of the 1949 Act. That provides that where six months'
rent of an agricultural holding is due and unpaid the
landlord may raise an action of removing against the tenant
in the sheriff court concluding for removal at the next
ensuing term of Whitsunday or Martinmas. Unless the
arrears then due are met or caution found for them and one
further year's rent the court may order decree of removing
accordingly. In practice this provision works only to

ensure that rent is paid appropriately.

Irritancy and sequestration

18. The provisions.as to notice to quit in the Act are
expressly stated not to affect irritancies or other

liabilities to remove at common law prior to the

11968 Act, ss. 9 and 11.
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stipulated ish.l No special point arises in %this regard,
save that any question in disﬁdte between landlord and
tenant as toc the occurrence or enforcement of an

irritancy reguires to be dealt with by arbitraticn.2 In
practice, therefore, actions of removing tend to be raised
in reliance upon such irritancy and have to be sisted to
enable the merits of the dispute to.be dealt with by
arbitration. The consequences for a landlord in terms of
time required to procure the removal of a tenant c~an be
very serious. The same exclusion of notices to guit arises
when there has been a sequestration of the estate of the

tenant under the Bankruptey (Scotland) Act 1913.1

Resumption

19. Powers of resumption are commonplace in agriczcultural
holdings. While these powers are preserved by the 1949
Act,3 at least for the non-agricultural purposes, there
are certain specialities of the agricultural holdings
legislation which require consideration in relation there—
to. At common law, no notice is required for the

exercise of such a power; and s0, where a lease is silent
it would be presumed that resumption is instantly
exerciseable. However this may create a problem of
validity in the case of an agricultural heolding. In
general terms, every tenant is entitled on quitting a
holding to certain types of compensation, and these apply
also where part of the holding is resumed.4 The rights to

1949 Act, s.24(5).

1949 Act, s.74 and Sixth Schedule.
1949 Act, s.24(8).

1949 Act, s.60(1).
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compensation are to apply irrespective of the provisions
of the lease or agreements to the contrary.l But it is
a statutory precondition of the exercise of his rights in
certain circumstances, that the tenant shall have given
notice of his intentien to make the particular claim not
less than a specified period before the termination of
the tenancy {or part).2 With a power of resumption
exercigseable at literally a moment's notice, these com-
pensation provisions becomelunworkable. There is English
authority for the view that in consequence of such
statutory provisions the power of resumption is altogether

void.3 There is no Scots authority bearing directly on

the point.

20. It is perhaps worth noting at this stage that the
principle of muituality, which may operate so as to debar a
landlord from exercising an irritancy clause when he is in
breach of his own obligations under the lease,4 has no
application where the landlord is exercising a statutory .
right such as fermination on the basis of a notice to quig.

Nor does it apply to the exercise of a power of resumption,

l1_949 Act, s.64(1).

21949 Act, s.56. Provision is made to secure the same
results as regards additional compensation where there
has been resumption as would apply in the case of a
notice to quit: 1968 Act, ss. 9 and 11, taken with =.80

of the 1949 Act.
Coates v. Diment [1951] 1 A1l E.R. 890.

“MacNab of MacNab v. Willison 1960 S.L.T. (Notes) 25.
Swilson-Clarke v. Graham 1963 S.L.T. (Sh.Ct.) 2.
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at least in the general -ase, because a claim of resumption
is, generally, a reservation of rights inherent in the
landlord ex dominio and does not fall under the principie

of mutuality.l

Succession

2l. While the general provisions of the 1949 Act are
intended to maintain security of tenure even after the
stipulated ish, detailed provisions have been enacted to
deal with the specific problem of succession. The basic
rule against which termination provisions have to be con-
sidered is that leases expressly excluding assignees
cannot, and even prior to the Succession (Scotland) 1964
could not, be made the subject of a beguest by the tenant.2
Leases with an implied exclusion of assignees may be
bequeathed, as the law now stands, to any person entitled
to succeed on intestacy to the deceased's estate. oeases
which are freely assignable or ~an be freely begueathed

are rare. Prior to 1964, the lease descended automatically
to the heir at law where there was no valid bequest. The
effects of the 1964 legislation will have to be considered
.in detail later, but the relevant provisions consist
largely of machinery to try to ensure that one cnly of the

deceased's "heirs in intestacy" is to take up the lease,

Testate suczession

22. Where a bequest of an interest in a tenancy has been

validly made the legatee is bound to Intimate it to the

lEdmonstone v. Lamont 1975 S.L.T. (Sh.Ct.) 57.
2Kennedy v. Johnstone 1956 S.C. 39.
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iandlord within twenty one days of the death.l Failure
to do so without unavoidable cause entitles the landlord
to reject him. While it is clear that to give such
notice imports acceptance of the bequest, it is not so
clear what the result of non-intimation is. If it is to
be treated as repudiation of the bequest the interest
under the lease can then be dealt with as intestate
estate.2 If timeous notice of a bequest is given the
landlord may object: and if he does the legatee may apply
to the Land Court for an order declaring him to be tenant.
If the Land Court find that there is a reascnable ground
of objection to him, they must declare the bequest null
and void. Otherwise he is declared tenant from the date
of death.4 Where the bequest is declared null and void
that is not however the end of the tenancy, which then

—

falls to be treated as intestate estate ¢of the deceased.D

Intestate succescion
53. In the case of intestacy, the executors become vested

in the tenant's interest in the lease by wvirtue of con-

f‘irmation.6 They are entitled to transfer it to any one

l1949 Act, s.20(2}.

2However in Coats v. Logan November 1982 {unreported)
Lord Ross held that while a late intimation without
unavoidable cause barred the legatee's right to claim
the tenancy it did not affect the validity of his
acceptance of the bequest, so that it could not be
treated as intestate estate.

1949 Act, s5.20(3) and (4).
1949 Act, s.20(5).

1949 Act,s.20(7).

3
4
5
6Succession (Scotland) Act 1964,s5.14.
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of the persons who might take on intestaoy,l and may do so
in any mode competent at sommon law or by a docguet on the
confirmation. The acquirer of the lease is bound to
intimate that fact to the landlord within twenty one days.
The landlord may then obiest to him, and follow this by an
application to the Land Tourt for an order terminating the
lease.2 IT the Land Court finds the ground of objection
to be well founded they must terminate the lease.3
Otherwise the acquirer becomes tenant‘from the date of the

transfer to him.

Conseguential problems

24, Should the executors fail within a year of the death
(or the date that a bequest is declared null and void) to
transfer the lease according to law the landiord may

serve a year's notice on the executors terminating the
tenancy at any term of Martinmas or Whitsunday, and may do
so irrespective of the terms of the lease, or any enactment
or rule of law to the zontrary effect.4 These provisions
have given rise to a series of litigations whizh highlight

some of the problems invelved.

lSuccession (Scotland) Act 1964, s.16(2).

21949 Act, s.21.

31949 Act, s5.21(3).

4Succession (Scotland) Act 1964, 5.16(3) and (4) and
see Gifford v. Buchanan 1983 S.L.T. 613.
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(a) Executors may not be confirmed within a year of the
death, or may fail timeously to confirm to the lease.
Nevertheless they may validly transfer an interest in the
lease within that year, the transfer being retroactively

validated by the grant of confirmation.l

{b) Executors may not be confirmed at all. In that
event there is authority to suggest that on the expiry of
one year from the death the laudlord is entitled to bring
an action against a would-be heir "in possession” con-
cluding for his removal on the basis of constructive

abandonment of the 1ease.2

(2) Leases are very commonly drawn in the form "to A
and his heirs', which before 1964 would in any event have
been the result of the common law as regards an
unassignable lease. This is not a special destination and
has, therefore, no effect on the powers and duties of

3
executors.

{d) Where an executor is a member of the family, and
wishes to transfer the lease to himself as one of the
category permitted by statute, the transfer is subject to

the rule of auctor in rem suam.

(e} A legatee and an acquirer are both required to
intimate the acquisitiun of their respective interests
within twenty one days. No specific sanction is stated in

the legislation for failure. The Land Court has expressed

Garvie's Trs. v. Garvie's Tutors 1975 S5.L.T. 84.

Rotherwick's Trs. v. Hope 1875 s.L.T. 187,
Cormack v. McItdowie's Exrs. 1974 5.L.T. 178.

Inglis v. Inglis 1983 5.L.T. 437,

B W M e
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the view that failure to intimate a bequest timeously
entitled the landlord to have the teguest declared null
and void.l

(f) Where a bequest or acquisition is timeously
intimated and objections timecusly taken by the landlord,
no time limit is fixed for the applization to the Land
Court by the party requiring to do so. It has been held
that there is no obligation to make such application

within a year of the death.2

(g) Tacit releocation in relation to agricultural hold-
ings takes effect by virtue of section 3 of the 1949 Azt,
which provides that the tenancy of an agricultural holding
shall, instead of coming to an end on the termination of
the stipulated endurance of any lease, be held to be :zon-
tinued in force by tacit relocation for another year, and
thereafter from year to year, unless notice to aquit is
given in a particular time and manner. Thus, a question
might be thought to have arisen as to whether the lease
could be terminated in any other way. However, the Zaurt
appear to have accepted that tacit relocation, even
statutory tacit relocation, wiil not arise if at the
anniversary of the ish there is no-one in the character of
tenant able to provide the necessary consent for its

. . 3
continuation.

'wight v. Marquis of Lothian's Trs. 1952 S$.C.C.R. 25. But
in so stating the Land Court was almost certainly exceeding
its jurisdiction (Garvie's Trs. V. Garvie's Trz, 1972
S.L.T. 29).

“Gladstone v. Halliday (November 1981, Lord Allanbridge,
unreported),

4Rotherwick Trs. v. Hope cited above,
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Termination of successor's tenancy

25 . Assuming that no such problems arise and that the
legatee or acquirer has duly given notice and the land-
jord has either not objected or any objections have not
been made out before the Land Court, special provisions

are provided for the termination of such a successor's
interest in the tenancy. In the case of any person other
than a near r‘ela'i;ive,:L the landlord is entitied to serve

a notice to gquit which that person cannot challenge by
counter—notice.2 The timing of such a notice is slightly
complex, depending on relationships between the date of
acquisition and the ish of the lease, but in general the
effect is to entitle the landlord to <erminate on the first
or second ish next occuring after the succegsor's
acquisition of his interest, or, where appropriate, the
later date when a notice to quit weould have been competent.
Such a termination gives no right to the enhanced compen-
sation already mentioned, provided the iandlerd is to use

the ground for agriculture only and that is stated in the

notice.3

26. Where the legatee or acguirer is a near relative, he
is in general treated in the same way as the deceased
tenant so far as termination is concerned. However,
certain additional grounds for obtaining the consent of

the Land Court are specified, subject to the same time

1Defined as a spouse or child, natural or adopted, of
the deceased tenant by the 1968 Act, s.18(7).

1949 Act, s.25(2)(h), inserted by the Agricultural
Holdings (Amendment) (Scotland) Act 1983.

1968 Act, s.11(7).

2

3
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limits as have already been mentinned. These additicnal
grounds are, in the case of tenancies created pricr to
l1st January 1984:-

(1) that the near relati-—e has not sufficient fraining
in agriculture nor experience in farming to farm the
holding with reasonable efficiency;

(2) that the holding {or the unit of which it is part) is
not a unit capable of full-time employment for at least
two people, and that it is intended by the landlord to
amalgamate it within two years of termination with other
specified lands:

(3) that the near relative, from before the death,
occupled specified agricultural land capable of full-time
employment for at least two people.

In the case of post-1983 tenancies, in addition to those
cases, there is added the rase where the near relative
does not have sufficient financial resources to farm the

land with reasonable efficiency.l

27. In all these cases: the ground must be stated in the
notice to quit, the consent of the Land Court must be
obtained in case of challenge, even if the ground stated
is made out the Land Court may in most instances apply the
"Tair and reasonable" landlord proviso, and termination

thereunder gives no right to enhanced compensation,

Executors as tenants

28. Apart from problems of termination such as may arise

when there has been a death and succession to the tenancy,

'1949 Act, Ninth Schedule, inserted by the 1883 Act

cited above.
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the executors may find themselves as tenants vested in the
deceased's interest and in occupation of the land. A

notice to guit may already have been served on the

deceased tenant or the executor's own acts may Jjustify the
serving of a notice to quit on them. 1In the particular

case where an irremediable breach of the lease causing
material prejudice to the interest of the landlord is relied
on by him as the basis for a notice to quit, the arbiter i1s
not to make an award in favour of the landlord unless the
arbiter is satisfied that it is reasonable, the interest

being vested in the executor as such, that the award should

be made.l

Exclusion of assignees
2g. At common law the let of agricultural land impliedly

excludes assignees. It is normal practice in a lease in
writing expressly to exclude them. In the present context,
that has an important consequence where a lease 1s granted
to a partnership. Unless it can be held that that lease is
truly one in favour of the house, i.e. the firm through
whatever changes in composition it may undergo, the
occcurrence of an ewent giving rise to dissolution of the
partnership will automatically bring the tenancy to an
end.2 Indeed, even without dissolution of the partnership,
the tenancy may be brought to an end in respect that the
landlord consented only to particular persons farming the

land in partnership and not to some other eombination.3

1Succession {Scotland) Act 1964, s.16(6).
21niand Revenue v. Graham's Trs. 1971 S.C. (H.L.) 1.

3Jardine—Paterson v. Fraser 1974 S.L.T. 93.
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Where the partnership is dissoi-ed, at any rate, +the
surviving or remaining partners may have the right to
complete work begun but unfinished in respect of the
tenancy (e.g. to complete an annual cycle of cultivation)
but no further right. No notice of any sort is necessary
in order to remove the surviving partners and the appro-
priate action appears to be one of removing, doubtless
accompanied by a declarator.l

Liferent leases

30. These were fairly uncommon until Inland Revenue v.

Graham's Tr's.2 3ince then, there has been a revival in

their use. The consequence of a liferent lease is that On
the termination of the liferent the landlord is entitied
to immediate pbssession. There is no requirement for
warning or notice of any kind. Thus, where a tenant in a
liferent lease died on the 19th of the month, a pe%tition
was presented on 25th of that month for the summary
removal of his representatives and granted by the sheriff,
an advocation to the Court of Session was refused and the
reclaiming motion against that refused, all within eight
weeks of the petition being presented.3

Crofts .

31. The status of crofts and srofters is entirely a matter
of statute law. Whatever the term for which land com-
prising a croft has been let, the tenant thereof, the

lpartnership Act 1890, s.38.
®Cited above.

3Stewart v. Grimmond's Representatives 1796 Mer. 13853,
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srofter, enjoys security'of tenure. The only bases upon
which he =an be removed, other than his own voluntary
renunciation of the croft, are if elther one year's rent
of the croft has not been paid or ‘the crofter has broken
one or more of the statutory conditions relative to his
conduct of the croft. On an application by the landlord,
the Land Court, after considering objections by the
crofter, may make an order for his removal.1 An order of
the Land Court ordering the removal of a srofter may be
enforned as if it were a decree of the sheriff having
jurisdiction in the relevant area.2 This represents a
change in that, before 1976, the Land Court had to rely on
the sheriff pronouncing a decree 1in conformity with their
order for enforcement of the lJourt's orders. In light of
the foregoing special provisions, it iz not thought
necessary to consider further the position of crofters and

others enjoying the like status.

lcrofters (Scotland) Act 1955 and Second Schedule.

2crofting Reform (Scotland) Act 1976, s.17.
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