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SCOTTISH LAW COMMISSION
Memorandum Neo. 49

Third Memorandum on Diligence: Arrestment and
Judicial Transfer of Earnings

PART I: THE NEED FOR A CONTINUOUS DILIGENCE AGAINST EARNINGS

(1) Preliminary: the main issues

1.1 In this consultative Memorandum, we advance fof comment
and criticism proposals for reform of the law on arrestment of
wages and other earnings.l Arrestment is the diligence by which
a creditor holding a court decree for payment of debt attaches
the next instalment of wages or salary in the hands of the
debtor's employer for the purpose of obtaining payment or
partial payment of the debt. The topic's importance 1s
reflected in the fact that about 9,000 arrestments of wages
and salaries are served every year and second only to the
diligence of charge, poinding and warrant sale, arrestment is
by far the most commonly used form of diligence in Scotland.2
We shall revert in a later Memorandum to arrestments of

property and funds other than earnings.

1.2 The main issues considered in this Memorandum may be
summarised as followsi—

(a) Should a system of continuous diligence against
earnings be introduced in Scotland in place of the
existing system whereby an arrestment of earnings
only attaches the eérnings due for the pay period
in which the arrestment is served? In Part 1, we
provisionally conclude that, primarily in order to

prevent repeated arrestments of earnings based on

1This Memorandum is the third of five Memoranda (Nos. 47-51)
on diligence issued on the same date. The scope and thrust
of these Memcranda and future Memoranda on diligence are
briefly explained in our First Memorandum on Diligence:
Memorandum No. 47.

2See C.R.U. Diligence BSurvey.



the same debt, a system of continuing diligence against
earnings should be established.

(b) ©On the question of what form a continuing diligence
against earnings should take, we provisionally conclude
that there are two main models. The first, which we
call "extended arrestment", would be closely modelled
on the existing diligence of arrestment, but would arrest
a proportioﬁ determined by legal rules of the debtor's
earnings on each pay day falling within a definite
period of several months prescribed by law. This
diligence is described in general terms at paras.l1.25
and 1.27 below and in more detail in Part II. The
second model, which we call an "earnings transfer order"
would not only "attach'", but require the employer to
pay the creditor, a proportion of earnings (possibly
fixed by the court in its discretion rather than by
legal rules) on each pay day until the debt and expenses
were paid (rather than for a definite period fixed by
law). This form of diligence would {unlike extended
arrestment) reQuire a separate application to the court
after decree is obtained. Earnings transfer orders are
described in general terms at paras.1.26 and 1.27 below
and in more detail in Part III.

(c) The next question is whether extended arfestments or
earnings transfer orders, or both of these forms of
diligence, should be introduced and, if both should be
introduced, what should be the scope of each? We
provisionally conclude at paras.1.28 et seg below that
extended arrestments should be introduced for the recovery
of ordinary civil debts but that earnings transfer orders
might be appropriate for certain categories of case.

(d) In Part IV, we consider a number of miséellaneous and
consequential issues, including the question whether an
employer should be prohibited from dismissing an
employee as a result of diligence against earnings.

We would emphasise that our conclusions are provisional only and
we have described the new forms of diligence in detail so that
their advantages and disadvantages can be assessed. |



1.3 The research undertaken by us and on our behalf has
identified a number of wrong or mistaken practices in the
operation of the present systemof arrestments of earnings

and, in our proposals on extended arrestments, we have sought
to correct these practices. Even if our proposals for
continuous diligence against earnings were not implemented,
reforms would be needed to remove the defects and uncertainties

in the law which give rise to these practices.l

(2) Arguments for continuous diligence against earnings

1.4 How arrestments of earnings operate: we begin with a

brief explanation of the way in which arrestments of earnings
operate, since this is sometimes misunderstood. Where a
creditor obtains a court decree for payment of a debt, the
decree contains a warrant enabling the creditor to instruct
an officer of court (sheriff officer or messenger-at-arms)

to arrest the debtor's wages. The officer serves a schedule
of arrestment on the debtor's employer and, in the case of
ordinary debts, thereby attaches a prescribed proportion
(half the balance over £4 per week) of the instalment of

the debtor's wages due for the pay period in which the
arrestment is served.3 Where the arrestment is used to
enforce aliment, rates or taxes, the whole of the earnings for
the pay period in question, and not merely a prescribed
proporticon, are arrested.4 The effect is that the employer

cannot pay the arrested wages to the employee but must hold

1These reforms are summarised at para. 4.19.

2Wages Arrestment Limitation (Scotland) Act 1870 as amended
by the Wages Arrestment Limitation (Amendment) (Scotland)
Act 1960, =.1.

3An arrestment normally attaches only debts presently due but
an arrestment of certain "termly payments'" will attach the
whole term's payment though the future part of the term's
payment is not yet due. Earnings are treated as termly
payments for this purpose: Graham Stewart, Diligence p.53;
Umpherston, Master and Servant, p.68; Marshall v. Nimmo & Co.
(1847) 10 D.328 at pp.329, 331; cf. Shiel & Co. Ltd. v.
Skinner & Co. (1934) 50 Sh.Ct.Reps.101l. Earnings paid in
advance or for the next pay period will not be attached
because they are not presently due at the time of the
arrestment.

4Wages Arrestment Limitation (Scotland) Act 1870, s.4.



1 The arrestment,

them for the benefit of the arresting creditor.
however, does not by itself require or even authorise the
employer to pay the arrested sum to the creditor. Before
paying that sum to the creditor, the employer must (or should)
obtain the authority of the debtor-employee. If this authority
(which may be given by oral or written mandate) is refused,

the creditor can obtain payment by raising an action of furth-
coming in which the debtor or employer will lodge any defences
available to them.2 In practice, the employee-debtor very
rarely refuses a mandate authorising payment since he would

then be liable for the expenses of an action of furthcoming.

(a) The problem of repeated arrestments

1.5 A single arrestment of earnings will generally not recover
the whole of a debt due under a decree for payment. It has
been estimated that the average debt sued for in summary

3 and that 55% of
arrestments laid in that year were used to enforce debts of

cause actions in 1978 was about £102,

over £1OO.4 It is clear from the discussion (at paras.1.9
and 1.10 below) of the impact of arrestment on wages that, in
most cases where earnings are arrested, several arrestments
are needed‘to recover the wheole debt out of the earnings,
unless an informal arrangement is made between the debtor and
creditor for payment immediately or by instalments. In fact,
of about 6,000 first arrestments of earnings laid in 1978,
nearly 30% (1,700, 28.3%) were repeated at least once. The
total number of arrestments against earnings in 1978 is

Ian arrestment not only confers on the creditor a preference
over the arrested wages in a question with other creditors
but brings the arrested wages within the protection of the
court in the sense that breach of arrestment is actionable or
punishable in various ways: Graham Stewart, op. ¢it., p.125
et seq; pp.221-3

2For example, the debtor may allege that the debt has been paid
and the employer may allege that no wages were due at the time
of the arrestment or had already been arrested. Either may

found on a procedural or formal defect in the arrestment.
3
4C.R.U. Diligence Survey, para. 4.10, Annex D, Table 5. The
arrestments in questlon cover arrestments of earnings and ‘funds
other than earnings but_it is thought that the percentage
relating to earnings is not significantly lower than £55%.

C.R.U. Court Survey, para.3.6.



estimated to have been about 9,000, made up to 6,000 first
arrestments, 1,700 single repeat arrestments and 1,000
multiple repeat arrestments.l

1.6 Where arrestments are repeated, in almost all cases the
debtor is liable to meet the expense of the first arrestment
and the repeats.2 It seems to us that the level of repeat

arrestments is unduly high and that it cannot be eliminated

or substantially reduced except by the introduction of a

system of continuous attachment of earnings.

1.7 - A continuous diligence against earnings might be thought
unnecessary if arrestments normally operated successfully as
a spur to an instalment settlement. Indeed this is the way
in which the McKechnie Committee considered that arrestments
shouild operate.3 Unfortunately, we do not have statistics
of the numbers of arrestments which successfully induce an
instalment settlement:; the Edinburgh University Debtors
Survey suggests that few arrestments of earnings induce a
settlement which clears the debt, but the sample of debtors
subject to arrestment of earnings (25 only) is too small to
support reliable generalisation. Even if most arrestments
are successful in inducing successful informal arrangements
for payment, the numbers of repeats are, in our view,
sufficiently numerous to suggest that a continuous dlligence
against earnings is needed.

1.8 It has been argued that if arrestments of wages and
salaries are not well adapted for the recovery of ordinary
lump sum debts, then they are even less well adapted to the

recovery of arrears of periodic debts, such as decrees

lC.R.U.-Diligence Survey, para. 3.6. The multiple repeat

arrestments ranged from arrestments repeated twice to-
arrestments repeated thirteen times. The majority were
repeated twice only.

2Except in those few cases where the arrestment does not
attach sufficient money to cover the expense of the
arrestment: see Wages Arrestment Limitation (Scotland)
Act 1870, s.2.

3Report of the Departmental Committee on Diligence {1958)
Cmnd. 456, para. 87.
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awarding aliment to or for separated wives, unmarried mothers or
children, or awarding periodical allowance to ex-wives after
divorce, or to the obligations of a bankrupt to make
contributions out of personal earnings to the trustee in his
sequestration. In these casesg, when default occurs, there is

a case for enabling the creditors to intercept a proportion of
the debtor's earnings not oniy to clear the arrears but also to
prevent default in respect of. future pericdic instalments
accruing due. Only about 12% of arrestments however, are
instructed by spouses or ex-spouses of debtors1 (usually, it may
be presumed, to enforce maintenance) and the number of repeat
arrestments and multiple repeat arrestments by spouses and
ex-gpouses 1is not sighificantly high as compared with other
groups of creditors. We stress these 'periodic debt' cases less
than the need to prevent repeated arrestments of earnings
generally.

{({b) 1Inadequacy of subsistence exemption

1.9 As indicated, for ordinary civil debts (viz excluding
aliment, rates and taxes), wages are arrestable to the extent of
one-half of the surplus above £4 per week. The effect of this
formula can be seen'by considering its impact on the pay of an
average married employee with two children. In April 1979 the
national average wage of men in full time employment was £98.80
giving a net or "take home" pay of £72.90 after deducting income
tax and éocial security contributions.3 If the limitation
formula had been applied to the net wagef1£34.45 would have been
arrestable leaving'the debtor with a "take home pay" of £38.45,

2

to which must be added child benefit amounting to £65 giving

lSee C.R.U. Diligence Survey, para. 4.5.
2Department of Employment Gazette (May 1980) Table 126 at p.568.

Based on the tax rates and allowances and the contribution rate
in force in 1978/9.

4The C.R.U. Arrestment Survey, para; 25, showed that most

employers surveyed operated the formula on employees' net wages
rather than on gross wages.

SRate for 1979 (until November).



a total household income of £44.45, If the limitation
formula had been applied to the gross wage, then £47.40 would
have been arrestable leaving the debtor with a htake home pay"
of £25.50 and a total household income of £31.50.

1.10 In 1979, the supplementary benefit scale rate entitle-
ment of a married couple living together with two children
under 5 years old was £34.05, to which would have been added
a sum for rent {(an average figure for which was probably about
£81) giving a total benefit of £42. Thus, in the case of
an average wage earner, an arrestment would have cut the
household income to a sum Jjust above supplementary benefit
level, (if reckoned on net pay) or below that level (if
reckoned on gross pay) . Many debtors earn wages below the
national average and in their case the hardship is
correspondingly greater. Where the debt is aliment, rates
or taxes the whole wages may be arrested. We have no doubt
therefore that the present rules produce harsh results
especially if repeated arrestments are made. Indeed in
many cases the debtor's family can only meet their essential
household expenses by defaulting on other commitments or

delaying payment of other debts.2

1.11 Accordingly, a major objective of reform should be to
‘increase the amount of wages exempt from diligence. It
might be thought that this could be relatively easily
achieved by inéreasing the level of exempt wages under the
Wages Arrestment Limitation {Scotland) Act 1870. It seems
likely, however, that 1f the subsistence exemption were
raised significantly, creditors would have resort to repeated
arrestments even more than at present. It seems to us
therefore that, in ordef to raise the subsistence exemption
to 4 realistic level in a way which secures a reasonable
return to a creditor using the diligence, it would be
necessary to spread the arrestment of earnings over a longer
period by introducing a continuous diligence against
earnings.

1Edinburgh University Debtors Survey.

2Idem.



Possible criticisms of continuous diligence against earnings

1.12 'The McKechnie Report rejected a system of continuous
diligence against eeu'nlngs:L and the submissions by interested
bodies to our.Working Party on Diligence disclosed that opinion
was divided on the question. The main criticisms of such a
system seem to be as follows:- | '
(af that a continuous diligence against earnings
 would cause additional inconvenience and
- expense to employers;
(b) that it would increase the risk of the debtor's
dismigsal from his job;
(¢) that it would induce debtors to terminate
thelir employment;
(d) that long term restriction of wages would
impose hardship on debtors.and digcriminate
against debtors in steady employment; and
(e) that a continuous diligence would penalise
con51derate creditors, encourage immediate
diligence, and discourage voluntary instalment
settlements. |

(a) Inconvenience and expense to employers

1.13 A system of continuous diligence against earnings would
reqﬁire employers to make deductions from earnings of smaller
sums over lenger periods than at present. The formula proposed
below for ealculating the proportion of wages to be withheld‘
would be more complicated and difficult to apply than at present.
This additional burden on employers would only be marginally
offset by the abolition, cor reductioh in the number, of

"repeat arrestments". Complications can be to some extent
reduced by making explanatery notes, with deductiocn tablesaif
necessary, available to employers. But continuous diligence
against earnings would still impose a considerable additional

burden on employers.

Op. cit., paras. 54 to 56.



1.14 Employers cannot, at present, compel either the creditor
or debtor to pay a fee for the work and expense occasioned
by an arrestment. By agreement, the employer can deduct a
'handling charge' from the exempt earnings payable to the
employee if he is not protected by the Truck Acts, or from
the sum remitted to the creditor,l and indeed some employers
deduct small charges from the arrested sums remitted to the
creditor, in which the creditor appears to acquiesce.2
Although we suggest below3 that employers should be entitled
to charge a fee (payable out of the exempt earnings) in
respect of the work involved, this would fall far short of
adequate compensation. In proposing a general system of
attachment of earnings in England and Wales, the Payne
Committee accepted that any fee must be inadequate; the
Committee rernarked:4 |

"In view of the fact that employers are already used
to dealing with deductions for income tax and national
insurance without payment, we have concluded on
balance that the employer should continue to deduct

6d from each payment as at least a contribution to
postage and incidental expenses."

A recent commentator, however, has argued that this is a
false analogy:5 '

"The burdens imposed on employers in respect of
income tax and national insurance deductions are
imposed for the general welfare of the community
and the organisation of state services on behalf
of that community, whereas wage garnishment is
imposed at the discretion of individual creditors
and the immediate benefit, at least, is entirely
their own."

1See Ewing and Maher, "Arrestment of Wages and Unfair
Dismissal" 1979 S.L.T. (News) 185 at p. 187.

2See C.R.U. Arrestment Survey, para. 32.
3See para. 2.111.

Report of the Departmental Committee on The Enforcement of
Judgment Debts (1969) Cmnd. 3909, para. 606.

D. St. L. Kelly, Debt Recovery in Australia (1977) p.86.
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As against this, it can be argued that an efficient process of
diligence against earnings is essential to an effective system
of enforcement of débts, and is therefore essential to the
system‘of consumer credit which, accordlng to the Crowther
Report,’ benefits the whole::ommunlty '

1.15 While we have sympathy therefore with the arguments
advanced on behalf on employers, we suggest that these arguments
are not decisive against the introduction of continuous attachf

ment of earnings.

(b) Inducement to dismissal by employers

1.16 As a result of the inconvenience and expense to employers
associated with arrestments, and perhaps also as a result of
the suspicions of employee-debtors which arrestment can induce,
it is possible that employers may dismiss empioyees whose:
wages ere arrested.2 Alternatively employers may demote, or
fail te promote, or-fail to give employment to,. an employee
whose wages have been attached. There is little evidence that
dismissal as a result of arrestments occurs on any sighificant
scale,3 and the legislation on unfair dismissal would be likely
to prevent the practice from developing if continuous diligence
against earnings were introduced. If this legislation required
strengthening (eg to cover employees not protected by unfair
dismissal legislation) special legislation could be enadted to
deal with the problem and we revert to this at para. 4.2 below.
We do not, however, think that the risk of dismissal should
prevent the introduction of continuous diligence against
earnings.

1Report of the Departmental Commlttee on Consumer Credlt (1971)
Cmnd 4596. '

Cf. McKechnie Report, para. 55 which observed that there was
"some risk that the annoyance caused to the [debtor's] -
employeér by a continuous arrestment would cause his dismissal".
This conclusion, however, antedated the introductlon of "unfalr
dlsmlssal" legislatlon.

See para. 4.2 et seq below.

10



{¢) Inducement to voluntary termination of employment

1.17 Even at present debtors may change or give up their
Jobs to evade repeated arrestments of wages. It may be
argued that there would be a greater incentive for debtors
to do this if continuous diligence against earnings were
introduced. The extent to which voluntary termination of
employment occurs will to some extent depend at any given
time on the unemployment levels, the level of social
security benefits compared with wages obtaining at that
time, and on the type of debt. (For a variety of reasons,
debtors are often anxious to evade obligations to pay
aliment to or for wives or children or periodical

allowance to former wives.) It has been argued, indeed,
that continuous attachment of earnings orders only work well
if the debtor is willing to co-operate. We suggest
however, that debtors, particularly those who see a definite
end to their liabilities, would be no more likely to change
jobs to evade continuous diligence against earnings than to

avoid repeated arrestments of wages.

(d)}) Hardship to debtors

1.18 Among their reasong for rejecting continuous arrestments,

the McKechnie Committee referred to 'the hardship due to
restriction of the debtor's wage packets over a period".1
This argument would have greater force if the present
limitation rules {(under which nearly half the debtor's wages
are attached in each week or other pay period) were to be
applied to a long-term process of continuous arrestment.

As already indicated, however, an important objective of
continuous diligence against earnings is that the subsistence
exemption level can be raised if the diligence is spread over
a reasonable period. It seems to us that this solution
would cause 1éss hardship to debtors than large payments

concentrated into one or two weeks.

1Op. cit., para. 55.
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1.19 By their very nature, continuous diligences against
earnings could only work well where the debtor is continuously
in employment, or perhaps continuously in the employment of
one employer. It has been argued that continuous diligence
would discriminate against employed debtors since the self-
employed, casual workers and the unemployed would be exempt.
(We discuss below the need to restrict these diligences to
earnings.) On the other hand, it is not a persuasive
argument against continuous diligence that it will not work
in a minority of cases. Moreover, the present system of
arrestment is difficult to operate against the income of the
self-employed or unemployed, and nobody regards that as

discrimination.

(e} Discouragement of voluntary instalment settlements

1.20 The McKechnie Committee remarked -

"The strongest point against the introduction of

a system of continuous arrestments is that it would
penalise the good creditor who delayed taking formal
enforcement action because he wanted to give his
debtor a chance to arrange his affairs. In the

fear of seeing his own claim blocked perhaps for
years by another's continuous arrestment each
creditor would seek to arrest as early as possible."1

It is true that a considerate creditor making an instalment
settlement may be pre-empted by a swifter creditor who

arrests first. Since the existing form of arrestment attaches
only a single instalment of wages, there is much less incentive
to immediate arrestment than there would be if future instal-
ments were attached. At present, a creditor, whose arrest-'
ment is postponed to a prior arrestment in one week, may in

the following week be the first or only creditor to lay an
arrestment. In the case of a prior extended arrestment,
however, the considerate or dilatory creditor would be

"shut out" during the subsistence of the extended arrestment.

Op. cit., para. 56.
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1.21 There is no doubt that this disadvantage 1s a real one,
especially where the debtor has few attachable assets other
than wages.1 There are however ways in which this difficulty
might be minimised, for example, by adapting the rules on
equalisation of arrestmenté under section 10 of the Bankruptcy
(Scotland) Act 1913 (which, we believe, are rarely applied at
present to arrestments of earnings) to allow later creditors
to share in the proceeds of continuous diligence against
earningsfzor by enabling the court to conjoln and rank two or
more creditors in a '"consclidated" order which would
intercept the attached wages for disbursement to the conjoined
8 If vfair

sharing" of the fruits of continuous diligence among competing

creditors. We discuss these solutions below.

creditors could be devised, the McKechnie Report's criticism
should be met.

1.22 Approaching the problem from another standpoint, it might
be argued that the threat of a continuoﬁs diligence against
earnings would be an insufficient sanction inducing debtors
to pay voluntarily since the amounts deducted would be lower
than under the present law on arrestments. There 1is no
doubt that the present system of arrestment operates largely
as a spur to informal arrangements for payment, usually by
instalments. A continuous diligence against earnings,
however, would be based on the different premise that the
diligence should itself recover instalments of reasonable
amount, and that it should not operate so harshly as to
compel most people to work outwith it. In any event, the
threat of a continuous diligence against earnings together
with the disclosure to the employer of the debtor's
indebtedness might be as efficient as the threat of a single

arrestment in inducing voluntary payments.

lCompetitions between two or more arrestments laid in the same
pay period already occur from time to time (see C.R.U.
Arrestment Survey, para. 29) and the problem of competitions
would become more acute if a diligence against earnings
subsisted during several pay periods.

2For the rules of equalisation of diligence under the

Bankruptcy (Scotland) Act 1913, s.10, see para. 2.116
below.
3Para. 2.114 et seq.
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1.23 We have provisionally conclﬁded that the foregoing
disadvantages of continuous diligence are outwelghed by the

advantages but we invite views on this conclusion.

(4) Extended arrestments and earnings transfer orders

1.24 Assuming that a system of continuous diligence against
earnings should in principle be introduced, the next guestion
is, what form should that diligence take? We suggest that
either or both of two distinct models, which we have ca;led
"extended arrestments! and "earnings transfer orders'", might

be appropriate.

1.25 Extended arrestments: an extended arrestment would

continuously attach future earnings but only for a limited
period fixed by law. "Fixed period" forms of enforcement
against earnings exist in certain other legal systems,l and
such a system was suggested by the Law Society of Scotland
in a submission to our Working Party. An extended arrest-
ment would be closely modelled on the existing diligence of
arrestment and would be so designed as to preserve its main
advantages especially its relative simplicity, inexpensive-
ness and ease of operation - while at the same time raising
the subsistence exemption and removing the need for repeated
arrestments to enforce payment of most lump sum debts.

1.26 Earnings transfer orders would continuously attach

future instalments of earnings, not for a limited period
fixed by law, but until the debt was p_aid.a This form of
enforcement exists in England and Wales3 and in Northern

1E.g. British Columbia, Family Relations Act, RSBC 1972,

5.36(3); California, Code of Civil Procedure, &.682.3;
New South Wales, District Court Act 1973, s.98(3).

2We have adopted the name "earnings transfer order", rather
than "attachment of earnings order", since the diligence
would not only "attach" the earnings in the employer's hands
but would also require him to pay the attached sums to the
creditor as 1if the wages had been assigned or transferred to
the creditor.

3Attachment of Earnings Act 1971.
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Ireland1 (where it is called attachment of earnings) and in
those. legal systems the procedure is available generally to
enforce debts of all kinds. In certain other legal systems
it is available only to enforce particular kinds of debt,

. 2
such as maintenance or taxes.

1.27 Comparison of extended arrestments and earnings

transfer orders: each of the two forms of continuous

diligence would have advantages and disadvantages as compared
with the other. Their main features may be briefly
summarised. (1) In an extended arrestment, warrant
authorising use of the diligence would be contained in the
extract decree constituting the debt whereas, in the case of
an earnings transfer order, the warrant for diligence would
be obtainable only on a separate application for the order
following the issue of the extract decree. (2) In an
extended arrestment the level of deductions from earnings
would necessarily be determined by fixed legal rules applied
directly by employers, whereas in the case of an earnings
transfer order, the level could be determined by the court
in its discretion when making the order and then intimated
to the employer. (3) In extended arrestments, there would
be no prior ingquiry into the debtor's means {resources and
liabilites) whereas in an earnings transfer order the
exercise of the court's discretion in fixing deduction levels
must be based on a means test. (4) In an earnings transfer
order, the deduction ievels would be tailored to suit the
individual debtor's financial circumstances at the time of
the order, whereas the deduction level in an extended
arrestment would be framed with the average debtor's
circumstances in mind. (5) A discretionary deduction level
in an earnings transfer order could be rendered out-of-date

by a change in the debtor's financial circumstances, whereas

lJudgments (Enforcement) Act (Northern Ireland) 1969.

2E.g. Australia, Regulation 134 Family Law Regulations
1975 made under the Family Law Act 1975; Eire, Family Law
(Maintenance of Spouses and Children) Act 1976, ss.10-20.
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the deduction level in an extended arrestment would not be
affected in that way. (6) The attachment of wages by
extended arrestment would be achieved simply and lnexpensively
by one single act - the service of a schedule of extended
arrestment, whereas an earnings transfer order would require
an application to the court, the procedure in which would be
relatively cumbersome, time-consuming and costly,(since it
would involve an enquiry by the court intec the debtor's
means, a court decision regulating deductions from pay and
possibly a court hearing). (7} An extended arrestment would
give the debtor no opportunity of evading attachment by
changing his Jjob, whereas the prior means inquiry in an
earnings transfer order process would give him prior warning
of the impending diligence. (8) Extended arrestments would
subsist for a limited period whereas it would be possible to
provide that earnings transfer orders would endure till the
debt was paid, lapsing only temporarily on the debtor's
change of job. (9) Since an extended arrestment would
subsist only for a limited period and (it is envisaged)
payment of the arrested sums to the creditor would require

a debtor's mandate failing which a decree of furthcoming,

the sums could be paid direct to the creditor rather than
indirectly through the court. Since an earnings transfer
order would require deductiong to be remitted without the
debtor's mandate over longer periods, the attachéd sums

would probably have to be paid intec court to provide an
independent accounting between the parties. (10) In multiple
creditor cases, i1t would be possible to conjoin and rank two
or more creditors in one earnings transfer order but not in
one extended arrestment, since this would require the inter-
vention of the court to rank the creditors and to disburse
attached sums to them according to their ranking. (11) An
extended arrestment would be best executed by sheriff officers
and messengers-—-at-arms in the same way as arrestments under
the present law. ‘The procedure for obtaining and operating
éarnings transfer orders might involve solicitors and/or

clerks of court to a much greater degree than at present.
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{(5) Scope and role of extended arrestments and earnings
transfer orders

1.28 Assuming that either of the two new forms of diligence
agalnst earnings - extended arrestments or earnings transfer
orders - would meet the main criticisms of the existing
system of arrestments of earnings, the next questions are
whether one only or both of these diligences should be
introduced and, if both should be introduced, what should be
the scope and role of each.

1.29 When we first considered these questions, we had no

a priori preference for either type of diligence. Extended
arrestments would be a modified form of the existing diligence
of arrestment of earnings1 and their introduction would cause
least disruption to the existing machinery and pattern of
diligence. On the other hand, a system of earnings transfer
orders modelled on the English system of attachment of earnings
orders, (which were introduced in 1958 for maintenance and
applied to all civil debts in 1970)2 seemed to offer an

attractive alternative.

1An extended arrestment would not be merely an arrestment
operative for a longer pericd than an ordinary arrestment.
It would or might differ from an ordinary arrestment in a
number of ways which include the following : (a) an
extended arrestment would attach future termly payments
whereas an arrestment can only attach a current termly
payment; (b) a schedule of extended arrestment could in
theory be followed by several furthcomings whereas an
arrestment may be followed by only one furthcoming;
(¢) special rules would apply in extended arrestments for
the attachment of interest on the debt; {d) the arrestee-
employer would have a period (say seven days) in which to
comply with an extended arrestment whereas an ordinary
arrestment has effect immediately on service; (e) the form
of extended arrestments would be prescribed by act of
sederunt; (f) special provision would be made for noti-
fication of an extended arrestment to the debtor-employee;
(g) special rules exempting earnings from extended arrestment
would apply and these exemptions might be extended to cases
where the earnings had been paid into a bank account; (h) an
arrestee-employer would be entitled to a fee for operating
an extended arrestment; (i) special provision would be
needed on competitions, and extended arrestments might be
excluded from the statutory provisions on equalisation of
arrestments and poindings on the debtor's notour bankruptcy.

2Maintenance Orders Act 1958 and Administration of Justice Act
1970, ss.13-27 (consolidated in the Attachment of Earnings
Act 1971).
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1.30 The main advantage of earnings transfer orders would
be that the level of deductions from earnings would be
tailored by the court to suit the individual circumstances
of debtors to a far greater extent than would be possible

in the case of extended arrestments, where the exemption

is prescribed by rules applicable to all cases. Our
discussion of extended arrestments in Part II, especially

of the subsistence exemption (at paras. 2.67 to 2.94),
illustrate the difficulty of formulating a legislative
scheme which is simple for employers to operate, fair to all
concerned, and capable of being kept easily up-to-date. We
concede that the rather arbitrary character of a fixed
exemption level 1s more acceptéble when an arrestment
attaches only one instalment of pay and acts as a spur to an
instalment settlement than when it has effect for several
months. In many ways an earnings transfer order would be
better from the standpoint of a debtor than an extended
arrestment, apart from his possibly higher liability for the

creditor's expenses in obtaining the order.

1.31 An equalily important question, however, is whether
creditors would regard extended arrestments or earnings
transfer orders as effective modes of enforcement: we assume
that itwould be generally regarded as undesirable if creditors
began to instruct poindings in place of arrestments of
earnings. There seems to be a long tradition in Scotland
whereby creditors who know the name and address of the
debtor's employer will generally instruct an arrestment of
earnings in preference to a charge or a poinding. The Hill
Burton Report in 1854 observed that poinding is 'ever
surrounded by unpleasant circumstances" and "is a much more
protracted, expensive and cumbrous process than arrestment".
Arrestment, according to the Report -

"is easy and systematic . It is a method of drawing
off a portion of the workman's supplies ere they reach
himself. It makes the creditor a participator in the
income of the debtor; and in point of ease in
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operation between it and other methods of recovery,
there is all the difference that there is between
the interception of money before it comes into

possession and its seizure after it comes into
possession."l

A survey of diligence instructed in 1974/75 showed that, in
Scotland, creditors relied on enforcement against earnings
rather than enforcement against goods2 much more than in
England and Wales3 {though in both jurisdictions enforcement
against goods is the most common mode of enforcement). The
reason seems to'be that arrestments of earnings were more
attractive to creditors than attachment of earnings orders.
It seems to usg therefore that creditors would be likely to
prefer to instruct an extended arrestment (which would be as
simple to exécute as an arrestment under existing law) rather
than to make a new application to the court for an earnings
transferdfder‘(which, like an application for an English
attachment of earnings order, would be procedurally cdmpli—
cated, would involve a means enquiry, and would have an
uncertain outcome, possibly resulting in the court's refusal
to make an order).

1.32 A survey conducted in 1978, however, shows that there

was a dramatic fall in the use of diligence in the late 1970s,

1Parliamentary Papers (1854) LXIX, p.41.

2Phe results of the survey (carried out by the Society of
Messenger—-at-Arms and Sheriff Officers) in a 5% month period,
(September 1974 - March 1975) showed that there were 31,291
charges and 17,900 poindings as compared with 13,006 arrest-
ments (of which 8,700 were first arrestments of earnings and
3,200 repeats). Thus the ratio of first arrestments of
earnings to charges was about 1:4 and to poindings was about
i:2. See Interim Report by the Central Research Unit of
the Scottish Office on The Social Aspects of Diligence (1977).

3In 1975, the ratio of county court applications for attach-
ment of earnings orders towarrants for execution against
goods was 1:17 and the ratio of attachment of earnings
orders actually made (the great majority of which were
county court orders) to warrants for execution against goods
was 1:35.
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and that the fall was especially heavy in relation to
arrestments.l In 1978, therefore, arrestments were used
relatively less than in 1974/75 or at about the time of the
McKechnie Report ('1955).2

1.33 On the basis of the 1978 Survey, it is estimated that
in Scotland in that year, 6,000 first arrestments of earnings
(ie not counting repeats) were served, 45,600 charges were
served and 20,060 poindings were executed (resulting in

under 300 sales). In England and Wales in 1978 there were
100,577 applications in the county court for attachment

of earnings orders (of which 1,419 were to secure maintenance)
and 53,132 attachment of earnings orders were made (of which
1,016 were to secure maintenance).3 On the other hand, in
England and Wales as many as 1,070,533 county court warrants
for execution against goods were issued (resulting in 2,180
sales).4 It follows that,in 1978, in Scotland for e#ery
first arrestment of wages (viz not counting repeats) there
were 8 charges and as few as 3 poindings, whereas in England
and Wales in the same year, for every application to the
county court for attachment of earnings there were 10warrants
of execution against goods but for every county court attach-
ment of earnings order actually made there were as many as

20 warrants of execution against goods.

1.34 Despite the recent relative decline in the use of first
arrestments of earnings ascompared with charges and poindings,
(which cannot be wholly explained by reference to the rise in
unemployment levelss), the ratio of arrestments to poindings

1See C.R.U. Diligence Survey (1980), paras. 3.7-3.11. There
was a reduction from 68,000 charges (estimate for 1874/75) to
46,000 charges (1978 estimate) and from 22,000 to 7,000 first
arrestments of wages, salaries and other funds or assets.

292. cit., para. 61 (between 20,000 and 30,000 arrestments per
annum estimated}.

3Annual Report on Judicial Statistics (1978; Cmnd. 7627),
Table F.1(b).

4Ibid., Table F.1l(a).

5See C.R.U, Diligence Survey, para. 3.10.
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(1:3) is still much more favourable than the ratio of English
attachment of earnings orders to warrants for execution
against goods (1:20).l This suggests that, unless the power
to choose the mode of diligence is taken away from the
creditor and entrusted to a Court Enforcement Office,2
extended arrestments rather than earnings transfer orders
should be the diligence against earnings used to enforce
ordinary civil debts.

1.35 There are, however, special categories of cases where
earnings transfer orders might be the more appropriate form
of diligence, for example, to resclve a competition between
two extended arrestments, or to secure payments out of
earnings to a trustee in a bankrupt's sequestration, or to
the administrator of a debt arrangement scheme {such as we
discuss in our Memorandum No. 50) and possibly also for the
enforcement on default, and collection even in the absence
of default, of payments of aliment and periodical allowance.
The diligence might also be used to enforce payment of
criminal fines. We discuss these cases in Part III and
thereafter outline for comment and criticism a legislative

scheme for introducing earnings transfer orders.

1.36 If extended arrestments or earnings transfef orders

or both modes of continuous diligence are introduced, we
think that ordinary arrestments should no longer be available
as a means of arresting earnings. Otherwise the policy of
preventing repeat arrestments might be prejudiced and the

law would become unduly complicated. We shall revert in a

later Memorandum to the reform of arrestments of funds and
assets other than earnings.

lWe concede that the tradition of enforcement against earnings
igs much longer in Scotland than in England and Wales and this
might make for some marginal cross-border differences. For
the history of the 19th century agitation for wages arrestment
limitation, see the McKechnie Report, paras. 66-76; and
Marwick, Economic Developments in Victorian Scotland (1936)
pp.1l51=-2. For the history of attachment of wages in England
and Wales in the same period, see J.C.Wood, "Attachment of
Wages" (1963)26 M.L.R.51. The Wages Arrestment Limitation
(Scotland) Act 1870 was paralleled in England by the Wages
Attachment (Abolition) Act 1870.

2See our First Memorandum on Diligence, (Memorandum No. 47)
Part I.
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(6) Main proposals on which views invited

1.37 We would not expect commentators, on the basis of the
information provided so far, to reach a view on the need for
continuous diligence against earnings, or on the relative
merits of extended arrestments and earnings transfer orders.
To pave the way for the more detailed discussion which
follows, however,it is convenlent at this stage to invite

views on the following propositions: (1) There is a need

to introduce in Scots law a system of continuous diligence

against earnings to reduce the incidence of repeated arrest-

ments and to allow the debtor's subsistence exemption to be

raised to a more realistic level. (2) To achieve this aim,

two modes of continuous diligence are considered in this

Memorandum, namely extended arrestments, (based on the

existing Scottish diligence of arrestment and having

parallels in other legal systems) and earnings transfer

orders (based on the English system of attachment of

earnings orders). It is suggested that extended arrestments

should be introduced as the main diligence against an

individual's earnings. (3) If continuous diligence against

earnings is introduced, arrestments in common form should

ne longer be competent as a means of attaching earnings.

(Proposition 1).
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PART TI: SPECIFIC PROPOSALS ON EXTENDED ARRESTMENTS

Preliminary

2.1 In this Part of our Memorandum, we advance detailed
proposals for the introduction in Scots law of the modified
form of arrestments of income which we have called 'extended
arrestments', the main aims and features of which were

described in Part I.

(1) Earnings etc attachable and debts recoverable by extended
arrestment

(a) Only sums due by employer of debtor should be attachable
by extended arrestment

2.2 We think that an extended arrestment should only be
available to attach the pay of an individual employee. The
statutory wages arrestment limitation rules apply in terms

only to "the wages of all labourers, farm servants, manufac-
turers, [scil. factory workerslartificers and workpeople'  but in
practice are applied also to salary-earners.2 We think that
salary-earners as well as all wage-earners should be subject to:
any new system of extended arrestment. On the other hand,
extended arrestments should not be available to attach the
income of companies and other corporate bodies or the income

of the self-employed.

2.3 Clearly the concept of a subsistence exemption is out-
of-place in relation to companies and other corporate bodies.
We doubt whether repeated arrestments are frequently an
inconvenience to creditors enforcing debts against companies
but it would be legislatively possible to apply extended
arrestments to these bodies by assessing the subsistence
exemption at nil in their case. Generally speaking, however,
a creditor enforcing debts against a company, if he does not
apply for the company's liquidation, will often be able to
attach by arrestment the income-yilelding assets of the company

and not merely the income from those assets. Such statistics

1Wages Arrestment Limitation (Scotland) Act 1870, s.1.

2See C.R.U. Arrestment Survey, passim. For several decades
after the 1870 Act, the scope of the categories of employees
to which the Act applies was much litigated, but the last
reported case seems to be Thomson v. Cochen (1915)32 Sh.Ct.
Reps.15.
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as we possess suggest that the scale of the problem is incon-~
siderable and none of the bodies who gave evidence to our
Working Party suggested that there was a need for a continuing
diligence against the income of companies or other corporate
bodies. Similar considerations apply to partnerships and
unincorporated associations. We have therefore excluded all

of these bodies from our proposals.

2.4 An individual's income may come from many sources,

including salary or wages, pensions, soclial security benefits,
the profits of a trade, profession or business, and investment
income such as dividends, interest or rents. We consider that
the income of self-employed persons should not be attachable by
extended arrestment. ~We note that fhe General Council of the
Trades Union Congress, in their evidence on attachment of income
in English law given to the Payne Committee, stated that they
were . in favour of continuocus attachment but that ”it should apply
to all incomes and not merely to those of persons who happen to
be employed".2 They mentioned expresgsly bank interest and company
dividends as examples of income ﬁhich should be included. This
proposal was not accepted and continuous attachment in England
and Wales only applies to earnings. Whatever may be the legal
posgition in England, there 1s no need in Scotland to provide

for an extended diligence against share dividends and the inter-
est from bank deposlts since under the present law, arrestments
attach the shares and deposits themselves, and therefore the

income arising from them.3 We may add that even if arrestment

lDegartment of Employment Family Expenditure Survey 1978 HMSO,
Ta

le 39 A
’ 72% of household income from wages and

salaries
129 " n " from social security
benefits
5% " " from self-employments
and the remaining 11% " " " from investments,

pensions and rents.

2Payne Report, op.cit., para. 590.

3As to shares, see Graham Stewart, Diligence pp. 231, 240,
847-9; American Mortgage Co. v. Sidway 1908 S5.C. 500;
Stenhouse London Limited v. Allwright 1972 S5.C. 209.
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did not have this effect, it would be difficult to apply the

extended arrestment proposals to investment income inter alia

because of the spread of invesfments in most portfolios, as
well as of the irregularity in payment of the income, and the

fluctuations in amounts.

2.5 For a variety of reasons, there would seem to be little
point in bringing rents within the scope of the propesals.

A landlord's creditor can attach rent by arrestment at present
and the wages arreétment limitation rules do not apply, no doubt
because rent i1s in a quite different category from wages or
salary. Rent is unlikely to be the main source of the landlord's
income and, where it is, the rent is likely to be due from a
number of tenancies. Moreover a tenant of a private sector
dwelling house might find the computations involved in extended
arrestment difficult to cope with.

2.6 Generally speaking, the variety of income sources of the
self-employed and the irregulariﬁy and fluctuations in the
amounts of the payments made-to them combine to make it in
practical terms impossible to apply extended arrestments to
their income. For example, a shopkeeper, plumber, solicitor or
accountant receives his.income from many customers to whom he
supplies goods or services. There is no one person on whom an
arrestment can be served to attach the self-employed man's
income and there is no one person in a position to calculate
the subsistence exemption. Some professional pecple, such as
doctors, dentists and opticians, do receive substantial payments
from one source. Thus, in the above examples, the Area Health
Boards pay for services rendered to National Health Service
patients. The self-employed pérson, however, has to pay the
expenses of his practice (eg salaries for receptionists and
outgoings on repairs and maintenance of premises) and many
have other professional sources of income. Limitation rules
appropriate for most employees could not be applied to their
income and a lengthy and complex means inquiry would be needed
to fix an apprqpriate deduction level for each particular case.

Such an inquiry would defeat a main objective of introducing
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extended arrestment, namely to keep the procedure simple. For
reasons such as these, extended arrestment should not be
applicable to advocates' income from Faculty Services Ltd.

nor to solicitors' payments from Legal Aid Committees. Arrest-
ments ofrsums already due should continue to be competent

against the income of the self-employed.

2.7 We acknowledge the difficulties in evolving a scheme which
combines the advantages of simplicity and fairness. Even in

the easiest case, that of the employee, it cannot be assumed

that employees invariably have only'one employer. Moreover,

people 1n employment can havé investment income (which is left

out of account from the preséht wages arrestment limitation rules).
Subsistence exemptions in any extended érrestment scheme are

necessarily somewhat arbitrary.

2.8 0On the other hand, the argument that to confine the scheme
to employees discriminates against them is, in our view, not
well-founded. To be sure, an extended arrestment would have
disadvantages from the standpoint of the debtor employee because
it would attach his pay for a considerable period {(which we
envisage might be several months). But it would also

benefit him because ita%%gld preclude other diligences against
pay during that period, /it would leave him with sufficient to
live on, whereas repeated arrestments of the traditional kind
do not.

2.9 In the light of these remarks, we advance for comment the
proposal that an extended arrestment should in general be

available to attach the future salary or wages of an employee

but not to attach the future income of corporate bodies,

partnefships or unincorporated associations or self-employed

persons. (Proposition 2).

(b) Sums already due by debtor's employer and future earnings
to be attachable

2.10 Under the present law, an arrestment attaches all sums owed

by the employer to the employee at the time of service of the
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arrestment, together with the wages or salary (or a proportion
thereof) due for the unexpired portion of the pay period in
which the arrestment is served. We think that an extended
arrestment should attach (1) all sums for which the employer

ig liable to account to the employee at the time when the
extended arrestment takes effect, whether or not they are strictly
"earnings" and (2) all earnings due for a prescribed period
(which we define below). If the extended arrestment were not
to attach all sums due at that time, then the

creditor might serve an ordinary arrestment, and an extended

arrestment, for the expenses of both of which the debtor would
be liable.

2.11 1In defining the earnings which would be attachable by
an extended arrestment, a convenient starting point is the
Law Reform (Miscellaneous Provisions) (Scotland)} Act 1966,
gection 1(2)(a) (exemptions of earnings and pensions from
arrestment on the dependence) and the English Attachment of
Earnings Act 1971, section 24(1)(a) which define "earnings"
in a similar way. The former defines "earnings" to mean:

"any sums payable by way of wages or salary (including
any fees, bonus, commission, overtime pay or other
emoluments payable in addition to wages or salary

by the person paying the wages or salary or payable
under a contract of service)."

We revert to pensions below. The emoluments covered by this
definition would appear to include contractual payments such

as 'holiday pay', 'sick pay'! or 'lay-off pay'. We think that
this definition would be apt to include certain non-contractual,
statutory rights to remuneration such as maternity pay,l gick
pay during periods of notice,2 remuneration during suspension on
medical ground53 and guarantee payments when the employee is
laid-off because work is not available.4 The earnings should
be payable to the employee-debtor and accordingly an extended
arrestment would not attach payments by the employer to the

Employment Protection (Consolidation) Act 1978, s.33.
Ibid., .49 and Sch. 3.
Ibid., ss.19 and 20.
Ibid., ss.12-18.

B W N
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managers or trustees of a pension, superannuation, or sick fund,
nor credits paid to the managers of a holiday fund such as are

common for employees in the building industry.1

2.12 Moreover, an extended arrestment would not attach lump sums
payable by way of damages or compensation {such as redundancy
payments;2 compensation for unfair dismissél3 or dismissal on
grounds of race, sex or marital status;4 or damages ati common

law or under the Health and Safety at Work Act 1974) unless the
employer had a liability to account to the debtor for the sum

at the time when the extended arrestment takes effect. We do not
think that these payments would or should be included in the

definition of future earnings attachable by extended arrestments.

2.13 To sum up, we propose that (1) subject to the special

exemptions mentioned at Propositions 4 and 5 below an extended

arrestment should attach -

(a) all sums for which the debtor's employer is liable

to account to the debtor at the time when the extended

arrestment takes effect, whether or not these

sums are earnings; and

(b) all future earnings falling due within a prescribed

period {(so far as not subject to a subsistence exemption).

(2) Earnings for this purpose should be defined to mean any sums

payvable by way of wages or salary (including any fees, bonus,

commission, overtime pay, or other emoluments payable in addition

to wages or salary or payable under a contract of service). It

is thought that the foregoing definition would include certain

non-contractual emoluments due under the Employment Protection

(Consolidation) Act 1978 as mentioned in para. 2.11, but would

not cover lump sums payable by way of damages or compensation.

(Proposition 3).

1Cf. London County Council v. Henry Boot & Sons Ltd [1959] 3 All
.E.R. 636: C.R.U, Arrestments Survey, para. 14.

2Redundancy payments under the Employment Protection
(Consolidation) Act 1978 are in the nature of compensation to a

long term employee for loss of security should therefore be
treated in the same way as damages.

3Employment Protection (Consolidation) Act 1978, Part V.
4Race Relations Act 1976, Sex Discrimination Act 1975.
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(c) Special exemptions of income from arrestment

2.14 Certain categories of income are exempt from arrestment,
viz merchant seamen's pay, Armed Forces' pay, many pensions
and annuities deemed to be 'alimentary' at common law or
exempt under specific enactments on superannuation, and social

security benefits, pensions and allowances.

2.15 Merchant seamen's pay: in 1977, the Department of Trade
issued a consultative document to interested bodies suggesting
that, in modern conditions, it was doubtful whether there was
still a case for the exemption of merchant seamen's pay from
arrestment.l In the light of consultations, however, a
compromise solution was effected by the Merchant Shipping Act
1979, section 39(2) and (3) whereby the exemption of the wages
of seamen on fishing boats was abolished, and the wages of all

scamen were made arrestable under decrees of aliment, financial

provision on divorce and other 'maintenance orders' but not under
other decrees. 1In the light of this recent legislation it would

not be appropriate for us to re-open the topic.

2.16 Armed Forces' pay: the Law Reform (Miscellaneous Provisions)
(Scotland) Act 1966, section 2, introduced arrestment of the

pay of Crown servants but specifically excluded the pay of
members of the armed forces of the Crown and women's services
administered by the Defence Council. 0On application by a
creditor, however, the Defence Council will usually make
periodic deductions from pay to discharge the debt. Some
bodies who gave evidence to our Working Party thought that
service pay should be arrestable but others (including the Law
Society of Scotland) stated that the existing arrangements
worked well. 8Since the extended arrestment process described

below would be very similar to the arrangements operated by the

lSee Merchant Shipping Act 1970, s.11(1)(a) as amended.
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Defence Council, we see no need to disturb those arrangements.
Accordingly we propose that the pay of members of the armed forces
and of women's services administered by the Defence Council

should be exempt from extended arrestment. (Proposition 4).

2.17 'Alimentary' provisions and occupatignal pensions: a

current instalment of an 'alimentary' liferent or annuity in

a private trust deed is exempt from diligence but only to the
extent that it exceeds a suitable aliment for the beneficiary.l
The same principles apply td pensions payable out of private
occupational pension funds administered by trustees.2 In addition
the enactments regulating statutory occupational pension schemes
invariably make provision in common form protecting pensions from
attachment by diligence or sequestration: for example, the
superannuation enaciments affecting the police, firemen, teachers,
local government officers, NHS and Armed Forces personnel,

civil servants, customs and excise officers and MPs. Whereas
"alimentary" funds are only exempt at common law to the extent
that they provide a suitable aliment (which will be fixed by

the court on each occasion on which an arrestment is served),
there is some doubt whether the statutory exemptions in the
Superannuation enactments exempt the whole pension or merely the
exXcess above a suitable aliment.3 The view generally held seems to

be that the public sector pensions in question are completely exempt.

An arrestment of an alimentary provision will also be competent
in the case (1) of arrears of past instalments; and (2) where
the arrestment is based on a debt which is itself "alimentary"
the term "alimentary" having a special meaning in this context.

2Officers'Superannuation and Provident Fund etc. v. Cooper 1976
S.L.T. (Sh.Ct.) 2.

See Borthwick v. McRitohie (1908) 24 Sh.Ct.Reps. 374 and
Macfarlan v. Glasgow Corporation (1934) 50 Sh.Ct.Reps. 247
(construing an enactment now contained in the Police Pensions
Act 1976, s.9) in which it was held that the eXxemption was
total. On the other hand, Macdonald's Trustee v. Macdonald
1938 5.C. 536 (relating to section 98(2) of the Bankruptecy
(Scotland) Act 1913 which confers powers on the court analogous
to its common law powers to fix a suitable aliment) suggests

that the exemption does not apply to the excess above a suitable
aliment,
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2.18 §So far as statutory occupational pensions are concerned,
the McKechnie Report recommended that such pensions should be
arrestable subject to the same limitations as arrestments of
earnings.; Generally a pension may be regarded as deferred
remuneration and, on this view, it would be illogical to

allow an extended arrestment of pay but not a pension. Further
it may seem unjust to give exemptions to statutory public

sector pehsions (which may be above an alimentary level and even
index~1linked) while private sector pensions are less privileged
(at any rate if they are not alimentary). We note that in
England and Wales, attachment of earnings ordefs may be made
against pensions,2 but this would not appear to override the
specific exemptions in superannuation enactments. So far as
'alimentary' liferents and pensions are concerned, there are
risks in allowing continuing orders against future instalments.
Thus in the English case of Edmonds v. Edmonds,3 it was held
that when the trust deed provided for the pension to cease if the
pensioner suffered anything whereby the pension became payable
to anocther person, the making of an attachment of earnings order
against the pension caused it to determine. Nevertheless, the

same result would seem to follow if the creditor uses repeated
arrestments.

2.19 (1) Tt is suggested that it should be competent to attach
future instalments of a liferent, pension or annuity payable
under a private trust deed fhether or not declared to be

alimentary) but subject to an exemption for the beneficiary's

subsistence. Views are invited on whether the diligence should
arrestment .
take the form of an extended/or an earnings transfer order.

1QR.cit., para. 108.

2Attachment of Earnings Act 1971, s.24(1)(b) defines "pension"
to include "an annuity in. respect of past services, whether or
not rendered to the person paying the annuity, and including
periodical payments by way of compensation for the loss,
abolition or relinquishment, or diminution in the emoluments
of any office or employment.

S[1965] 1 All E.R. 379.
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(2) The exemption by specific statutes and statutory instruments

of pensions and annuities payable under public sector occupational

pension schemes should be abolished, and it should be competent

to attach future instalments of such pensions and annuities

subject to an exemption for the beneficiary's subsistence.

Views are invited on whether the diligence should take the form

of an extended arrestment or an earnings transfer order.

(Proposition 5).

2.20 BSocial security benefits: .the wide range of social security

benefits, pensions and allowances payable by the Department of
Health and Social Security and unemployment benefit payable by
the Department of Employment are exempt by stat-ute1 and perhaps
also at common 1aw.2 In our First Memorandum on Diligence,

we concluded that the case for rendering supplementary benefit
and other social security benefits attachable for debt could
only be adequately considered by an advisory body with United
Kingdom_terms of reference and that, as at present advised,

we do not consider that social security benefits should be
attachable for debt.

(d) Debts enforceable by extended arrestment along with
principal sum

2.21 The sums due by a debtor under an extract decree for
payment consist of:
(a) the principal sum sued for in the court action,
which sum is specified in the decree;

(b) interest on the principal sum at a rate

lSee eg Child Benefit Act, 1975, 5.12; Supplementary Benefit
Act 1976, s.16; Sccial Security Pensions Act 1975, s. 48.

2Sinton v. Sinton 1976 S.L.T. (Sh.Ct.) 95,
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specified in the decree;l and

(c) the expenses of the court action.
These sums are attachable by arrestment of wages and, in
addition, in practice the expense of the arrestment may also
be paid out of the wages. Two questions arise, namely
(i) to what extent should interest on the principal sum be
attachable by extended arrestment, and (ii) whether, or to what
extent, should the extended arrestment attach the expenses of
that arrestment?

(i) Interest on the principal sum

2.22 The form of schedule of arrestment in general use

states that the principal sum is arrested togéther with inter
alia all sums of money due by the arrestee to the debtor (viz
the common debtor) until payment is made to the arresting
creditor of the principal sum, interest at a specified rate from
a specified date until payment, and the expense of the court
action, under deduction of sums paid to account. The officer
will normally endorse on the schedule of arrestment

a statement of the debt, viz the principal sum and

court expenses {(which are attachéd by the arrestment), the
solicitor's fee (if any) for instructing the arrestment and the
officer's arrestment fee (which 1s not attached by the
arrestment), less payments to account. Thus in arrestments of
wages, though the rate of interest is referred to in the schedule
of arrestment, it is almost always excluded from the statement
of the debt. The reason is that creditors find it difficult to

compute the interest (which is calculated on a day-by-day basis)

lThe pursuer may request the court to fix interest at a
particular rate but, if he does not, interest will run at a
rate (currently 11% per annum) prescribed by Act of Sederunt:
see Rules of the Court of Session, Rule 66 as amended; Sheriff
Courts (Scotland) Extracts Act 1892, s.9 as amended by Act of
Sederunt {Interest in Sheriff Court Decrees or Extracts) 1975
(5.I. 1975/948) made under the Administration of Justice
(Scotland) Act 1972, s.4. Interest runs at the contractual
rate until decree but interest after decree runs at the rate
fixed in the decree: National Commercial Bank v. Stuart 1969
S.L.T. (Notes) 52; Avco Financial Services Ltd v. McQuire 1976
S.L.T. (Sh.Ct.) 33.
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when a series of payments to account have been made at different
dates, and accordingly they normally do not inform the officer
of the amount of interest which is due, and do not seek to
recover it, '

2.23 Having regard to the need for a simple procedure, we think
that the amount of interest attachable by an extended arrestment
should not exceed the interest accrued up to the date of the
service of the extended arrestment, and that such interest
should only be attached if, and to the extent that, it is
speclfied in the schedule of extended arrestment. During

the period for which the extended arrestment has effect,
interest would in theory continue to run on the principal

sum and might be recovered by other diligence, but we would
expect creditors to continue in future %o waive their right

to interest as they do at present.

(ii) Recovery of expenses of arrestment

2.24 Under the present law on the recovery of the expenses of
an arrestment -
(a) the expenses are not chargeable against the
debtor '"unless in virtue of such arrestment
the arresting creditor shall recover a sum
larger than the amount of such expense. or cost";l
(b) it is .generally accepted that the arrestment
does not attach or secure the expenses of
the diligence, even if the arrested earnings
are large enough to cover the expenses of the
arrestment;2 and
(¢) 4if the debtor refuses or delays in payment of
the expenses, then in order to recover the
expenses, the creditor must either conclude for
the expenses'in the action of furthcoming, or in
& separate action for payment.

lWages Arrestment Limitation (Scotland) Act 1870, s.2.
“Graham Stewart, op.cit., p.133.
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We consider that the first of these rules should apply to
extended arrestments so that if the extended arrestment is
abortive for some reason, then the expenses will be borne by
the creditor and not by the debtor.

2.25 As regards diligence expenses, very few arrestments
attach a sum equal to,or more than, the debt on which the
arrestment is based, but the problem can arise in the case

of repeated arrestments.1 We have alréady argued in our

First Memorandum on Diligence that an extract decree should
contain warrant for the recovery of the expenses of the
diligence to follow thereon, and we suggest that this principle
should apply to extended arrestments.2

(iii) Proposals
2.26 To sum up, (1) It should be competent to attach by an

extended arrestment of wages or salary the . principal -sum,

interest and judicial expenses due under the decree. (2} The
amount of interest attachable by. the extended arrestment

should not exceed the interest accrued up to the date of the

service of the schedule of extended arrestment. Such interest

should only be attached if, and to the extent that, the amount

thereof is specified in the schedule of extended arrestment.

(3) As mentioned in our First Memorandum on Diligence, a

warrant for extended arrestment of earnings in an extract decree

should operate as a warrant to-attachwthe‘prescribedvékpenses

of the officer of court chargeable for laying the arrestment

and of the solicitor for instructing the officer of court.

It should be cbmpetent for the debtor to require that the amount
of these expenses should be taxed by the auditor of court.
(Proposition 6). : I

1S_ee C.R.U. Arrestment Survey, para. 31.

2See Memorandum No. 47, Part III. The question is raised
there whether an arrestment (or extended arrestment) should
attach the expenses of that arrestment only or of other
diligences. ‘ ‘
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(2) Laying an extended arrestment .

2.27 8o fér as possible the procedure for laying an extended
arrestment of wages should be as uncomplicated as the procedure
for laying an arrestment of wages under the present law and
practice. Qur proposals on procedure are framed so as to achieve
this objective.

(a) Warrant for extended arrestment

2.28 Under. the present law, an extract court decree contains

a warrant for all lawful diligence, including immediate arrest-
ment.1 Accordingly, the creditor is entitled to lay an
arrestment of wages without a further application to the

court. In some other legal systems,.a créditor holding an
order for payment has to apply to the court for a wage attach-
ment or wage "garnishment" order.a' This would be pointless
formalism in Scottish procedure and We propose therefore that,
an_extract court decree.containing a warrant for immediate
arrestment should also cogﬁgin a_warrant fbr an immediate

extended arre§tment of earnings without the.neeg for a further
application to the court. (Proposition 7). Following .
recommendations of the McKechnie and Grant Reports® and

statutory precedents dispensing with warrants of concurrence
for arrestments in certain cases,4 we suggest that it should
be competent to enforce a decree of a sheriff court by serving
an_extended arréstment on_an employer 6utwith the district

or sheriffdom of that court without the need for a warrant of
concurrence. (Proposition 8). |

lDebtors'(Scotland) Act 1838, ss.2 and 9; R.C. 65; Sheriff
Courts (Scotland) Extracts Act 1892, ss.4 and 7; Summary
Cause Rules, rule 89(2). - _

2These applications must be distinguished from applications
for attachment of earnings orders in England and Wales where
the court investigates the debtor's means and resources.
Applications of that kind are appropriate to earnings transfer
orders which we deal with in Part III. The applications in
the legal systems mentioned are purely formal steps: the
court has no power to investigate means and must grant the
order on the ex parte averments of the creditor.

3See paras. 144 and 648 of these Reports réspectively.

4Sheriff Court Rules, rule 10; Summary Cause Rules, rule 11;
cf. Debtors (Scotland) Act 1838, s.13 and Sch.10,
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(b) Debtor's duty to disclose information on arrestable earnings

2.29 A practical difficulty often confronting a creditor
seeking_to arrest wages or salary is that he may not know the
name and business address of the debtor's employers. As
indicated in Part I, thereris ample evidence that creditors
prefer arresfments to poindings and warrant sales since the
former is swifter, cheaper and easier.  Yet the number of
poindings exceeds the numeer of arrestments and one of the
probable reasons for this is that the creditor knows the
debtor's home address far more frequently than he knows the
address of the debtor's employer. At present, there is no
special procedure whereby the creditor can compel an employed
debtor to disclose his employer's name and address or other
particulars of his attachable funds or assets.

2.30 In considering whether such a process should be
introduced, it is necessary to determine what should be the
procedure for eliciting the information; what should be the
scope of the information whieh the debtor would be obliged to
disclose; and what should be the sanction for the debtor's
refusal or delay in disclosure?

2.31 As regards the first of these questions, we suggest that
the sheriff officer should be empowered to put to the debtor
questions as to the name and place of business of the debtor's
employer, and as to other prescribed particulars such as the
next pay day and the works reference number (if any) of the
debtor. The debtor would be under a dﬁty to answer these
questions. The sheriff officer would then make a report to the
creditor. The sheriff officer would put these questions when
serving a charge to pay. If the charge was not served on thé
debtor in person, the sheriff officer would serve =a written
questionnaire in prescribed form at the same time as he

served the charge. The debtor would be under a duty to return
the form to the sheriff officer (rather than the court) before
the expiry of the days of charge unless payment was made within
that period.
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2.32 Second, it may be difficult to justify logically the
restriction of the procedure to arrestable earnings. In certain
other legal systems, the judgment summons or examination summons
procedure enables cfeditors to obtain information as to a
debtor's attachable funds and assets by means of a public
examination before the cburt; Suéh a procedure, however, would
go beyond the policy of diverting diligence against employed
debtors from poindings of household goods to arresiments of

earnings which is our main objective.

2.33 Third, we do not consider that such a procedure should

be backed by sanctions which might ultimately result in the
debtor's imprisonment, (such as a summons tq appear in

court for examination on pain of imprisonment). It would
however be for consideration whether'the'debtor would be barred,
by his non-compliance, from applying fpf an instalment decree
sisting diligence or a declarator of unenforceability such as we
discuss in Memorandum No. 48. _

2.34 We assume that most employed debtors regard arrestments
of earnings as a lesser evil than poihdings and warrant sales
of household goods (or at least the later stages of that form
of diligence). Such a procedure might be to their advantage.
On the other hand, a debtor who regards arrestments as a lesser
evil than a poinding would'presumably reveal his employer's
address if the creditor requibed him to do so under threat of

a poinding. It is, however, necessary to take into account the
interests of employers. The provision to creditors and

sheriff officers of information concerning the debtor's
employment should tend to reduce the number of "fishing
arrestments" and should help sheriff officers to meet the
problems, highlighted by the Central Research Unit Arrestment
Survey,1 which make 1t difficult for employers to handle
arrestments of earnings.  On balance; therefore, we think that
a creditor should be entitled to instruct a sheriff officer

when serving a charge to regquire the debtor to disclose

lsee paras. 18 to 21.
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particulars of his employment (if any) such as the name and
address of the employér, the debtor(s works reference number
(to_assist in identification) and possibly the dates when
wages or salary are paid:u A'debtor'not complying with this
requirement should be barred from applying for an instalment

decree sisting diligence or declarator of unenforceability
such as are mentioned in Memorandum No. 48. (Proposition 9).

(c) Mode of service of extended arrestments

2.35 Under the present law, it is competent to serve an
arrestment on a sheriff court summary cause decree by registered
or recorded delivery letter,1 and service 1s invariably effected
by an officer of court.2 The CRU Arrestment Survey suggests

(at para. 17) that most arrestments on firms are servéed personally
by the officer on an employee at a place of business of the
£irm,> though some firms with places of business away from the
main centres of peopulation received arrestments by recorded
delivery. In our Firsﬁ Memorandum, we have sought views on
whether i1t should be competent to serve by post arrestments on
Court of Session and sheriff court ordinary action decrees

where the place of execution is twelve miles or more from the
nearest court house in order to cut down the expense of

diligence in the rural or remote areas.4 In this Memorandum,

1Execution of Diligence (Scotland) Act 1926, s.2 as amended by
the Schedule to 'the Recorded Delivery Service Act 1962 and by
the Sheriff Courts (Scotland) Act 1871 Sch.1l, para. 2. The
same rule applied to small debt decrees.

The 1926 Act, s.2(b) provides that the letter "may be sent by
a sheriff officer who would be entitled to execute the arrest-
ment or the charge according to the law and practice existing
at the passing of this Act, or by a messenger-at-arms resident
in the sheriffdom in which the place of execution is situated,
or, i1f there is no sheriff officer, or messenger-at-arms
resident in the sheriffdom, by a law agent enrolled in such
sheriffdom." This is an exception to the general rule

whereby service of writs on summary cause decrees must be
executed by a sheriff officer, not a messenger-at-arms:
Summary Cause Rules, rule 6.

SWe understand that personal service (and other modes of service

requiring a visit by an officer) of arrestments on summary
cause decrees, is generally regarded as regulated inter alia
by rule 6 of the Summary Cause Rules on the view that the
reference to the '"defender'" in that rule is to be liberally
construed as including a reference to an arrested.

4Memorandum No. 47, Part III.
39




we are concerned with the question whether postal service of
extended arrestments of earnings should be competent on such
decrees wherever the place of execution is situated. Postgl
service of extended arrestménts would reduce the expense of

. . 1
service congiderably.

2.36 The McKechnie Report in 1958 recommended that "service

of arrestments by registered post shoﬁld be made competent

but that ... service by an officer should be retained as a
competent alternative to postal service, the.additional

expense being recoverable only when it can be shown that such
service was expedient in the interests of justice."2 The bodies
who submitted evidence to our Working Party on this point all
agreed with this recommendation, with the exception of the
Society of Messengers-at-Arms and Sheriff O0fficers. The

Society argued (a) that "the Postal service, subject as it is

to delays and continuing reduction would be a poor substitute
for the present system. It would place upon a postman a measure
of responsibility which he is neither fitted nor paid to
discharge nor indeed would an individual postman be held to
account for any negligence displayed in either failing to
deliver an arrestment or in delivering it.to the wrong address."
(b} They also argued that ''the cheapness of postal arrestment
and the ease with which it could be executed would make for
erratic and uncontrolled use of the procedure.”" (c) The Socilety
foresaw "difficulties of competition of arrestment if. arrestments
were posted on different days, but arrived at the premises of

an arrestee by the same post." (d) The Society further observed:

lThe fee chargeable by sheriff officers for postal service of

an arrestment on a summary cause decree is £1.59. .The fee for
personal service is £1.80 plus travelling expenses of 44p per
mile {one way only). The expenses of personal service of
arrestments under decrees of the sheriff's ordinary court or
the Court of Session is higher. These expenses are chargeable
against the creditor, and, unless the amount arrested is
insufficient to cover them, ultimately the debtor.

zgg.cit., para. 148,
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"Even if a postal system as suggested by McKechnie were to

be instituted it would still be necessary for Sheriff Officers
to maintain staff for the purpose of serving urgent arrestments.
In view of the occasions on which urgent arrestments are
required the retention of staff for that purpose would be
uneconomic and wasteful." (e) Finally the Society argued:
"The present arranéements whereby an officer and a witness
serve arrestments pefsonally permits the officer to obtain
information as to the likelihood of further procedure being
successful and also enables the officer to explain to the:
arrestee the significance of the arrestment and the rights and
duties of the arresfee thereafter. The Society believes that
Ithe provision of this information to arrestees by the Sheriff
Officers is significant in prevehting'a more widespread breach
of arrestment."”

2.37 As regards (a), it may be conceded that personal service
is, or ought to be,more reliable than postal service and is
often quicker. Personai_service should also ensure that the
schedule is-given to an appropriate employee of the employer
(though this is not always donel). We doubt whether the
arguments at heads (b) and (c) carry much weight and, as
regards (g), it would be possible to make express provision
regulating competitions between postal extended arrestments

if that should prove necessary. While there 1s some force in
the argumeht at (e), larger employers lay down guidelines for
dealing with arrestments,2 énd employers who do not realise
the significance of arrestments can contact the officer

by telephone.3 Moreover, the officer of court

invariably does not make contact with the debtor when serving
an arrestment of wages and it seems unlikely, therefore, that
he can often form a view as to the likelihood of further
procedure being successful (in contrast to cases where a

1
2

C.R.U. Arrestment Survey, para. 20.
Ibid., para. 15.

3Se'e, however, ibid, para. 36, which does not suggest that
advice is often sought on the significance of arrestments
as opposed to special difficulties with a particular
arrestment.
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charge is served perscnally or at the dwelling place).l More-
over, while there may be a good case for retaining personal
service of arrestments of bank accounts in the case of large
debts, we doubt whether there is a good case for distinguishing
between summary_cause arrestments of earnings and other arrest-
ments of earnings.

2.38 The service of an arrestment on an ordinary action
decree by an officer requires the attendance of a w;itness2 who
with the officer, must alsc sign the certificate of execution
of the schedule of arrestment; . This requirement applies also
to the service of an arrestment on summary cause decrees,
except in poétal service.3 The fees payable to the witness
are one-third of those of the officer.é We suggest that, to
minimise expense, the requirement of a witness should be

abolished, at least in summary cause arrestments.5

2.39 Accordingly, we suggest that (1) it should be competent
to serve an extended arrestment of earnings on the employer by

recorded delivery or registered letter as an alternative to

personal service, whether the arrestment is based on a Court

of Session or sheriff court ordinary decree or a summary cause

decree. (2) The expenses of personal service should be

recoverable from the debtor only if the auditor of court

certifles that such service was expedlient in the interests

of Justice.. (3) It should no longer be necessary for an

officer serving a schedule of arrestment on a summary cause

decree to be accompanied by a Witness, and the officer's

execution of the schedule of arrestment, though not attested

by a witness, should be treated as probative. Views are

invited on the question whether‘this proposal should'apply

also to Court of Session decrees and sheriff court ordinary

action decrees. . (Proposition 10}).

}1vid., para.37. The Edinburgh University Debtors Survey corroborates this.
2Debtors (Scotland) Act 1838 s.32; Citations (Scotland) Act 1846.

3Summary Cause Rules rule 6(3) as inserted by Act of Sederunt (Summary
Cause Rules, Sheriff Court) (Amendment) 1980 (SI 1980/455); Execution
40f Diligence (Scotland) Act 1926 s.2(2){e).

Act of Sederunt (Fees of Messengers-at—AIms) 1978; Act of Sederunt
(Fees of Sheriff Officers) 1978. :
5Cf. our Memorandum No.48 para.3.15 where we suggest that a witness to
the service of charge should no longer be needed.
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(d) The place of execution and other factors affecting
compliance by employer with extended arrestment

2.40 The CRU Arrestment Survey1 shows clearly that the place
where an arrestment of wages is sérved,'and the person to
whom it is given, can be important factors in determining
whether the arrestment can be applied by'the'employer
conveniently or at all to the debtor's wages on the next pay
day following the arrestment, and also on whether the arrest-
ment is kept confidential.

(i) The existing position

2.41 The present law: a summary cause arrestment served by

registered or recorded delivery letter must normally be posted
to the residence or place of business of the arrestee.2 In
practice, this is construed as empowering the officer to serve
the arrestment at a branch office or branch place of business.
Where the employer-arrestee is a company or corporation, -
though it has been doubted whether personal service on the
company or corporation can be made at all,3 it seems now to

be generally accepted in practice that an arrestment by
delivering a schedule of arrestment to an employeé of the
arrestee-company at one of its branch places of business
constitutes personal service on the cOmpany.4 ~ Arrestments
served on companies may be served at their registered office,5

but this rule is not mandatory. In view of the doubts expressed

lsee para. 2.42 below.

2Or to his last known address if it continues‘to be his legal
domicile or proper place of citation: Execution of Diligence
(Scotland) Act 1926, s.2(a). ' '

See Campbell v. Watson's Trs. (1898) 25 R. 690; Corson V.
Macmillan 1927 S.L.T. (Sh.Ct.) 13 at p.1iS. : .

4See e.g. Roberton & Johnston v. N.B. Ry. Co. (1893) 9
Sh.Ct.Reps.72; Macintyre v. Caledonian Railway Co. (1909)
25 Sh.Ct.Reps. 329. o

3

5 .
Dobie, Sheriff Court Practice, p.263; Companies Act 1976,
5.23(1). See also Local Government (Scotland) Act 1973,
5.190 for service on a local authority.
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concerning personal service on companies (and other corporate
bodies), the safest practice in sheriff court decree diligence
is to hand the arrestmeht to an employee of the company at a
place of busihess-of.the company, and thereafter to send a copy
by post to the relevant place of business of the company in
terms of Rule'126 of the Sheriff Court Rules.l

2.42 Employer's difficulties in operating arrestments:

Employers can expefience difficulties concerning either the
office at which the schedule is served or the person to whom
the schedule is give.n.2 The implementation c¢f an arrestment

of salary or wages ié usually part of the normal work of the
employer's wages:section, or of a particﬁlar member of staff
responsible for wages payments. Sheriff officers, with their
local knowledge; can often avoid problems by serving the
schedule on the appropriate employee, but this is not always
possible and not always done. Large companies often administer
arrestments ét the head office but as we have seen arrestments
may be competently served at.a branch office where the staff
may be inexperienced in dealing with arrestments. On occasion
an arrestment may be competently served on a branch office
before the employee is paid, but may not reach the appropriate
office until after the employee has received his pay.3 Indeed,
an employer who receives an arrestment of pay too late for
convenient operation may apply it to the instalment of pay next
following the instalment to which it shduld have béen~app1ied

in strict 1aw.4

1This Rule provides "If a schedule of arrestment has not

been personally served upon an arrestee, it shall be necessary,
to make the arrestment effectual, that a copy of the schedule

be also sent by postal registered lettier to the last known place
of abode of the arrestee, or, if such place of abode is unknown,
or, if the arrestee is a firm or corporation, to the arrestee's
principal place of business 1If known, or if not known, to any
known place of business of the arrestee, and the officer shall
in his execution certify that this has been done, and specify

the salid address." The Rule is applied to summary cause dilligence
by the Act of Sederunt (Summary Cause Rules, Sheriff Court) 1976,
section 3(2). '

2See C.R.U. Arrestment Survey, paras. 15, and 17 to 20, on which

thls paragraph is based.
3Cf‘. C.R.U. Arrestment Survey, para.l9.
4;glg., para.28.
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(ii) Propeosals for reform

2.43 Time for employer's compliance with extended arrestment:

it is not possible to frame legal rules which will ensure that

arrestments or extended arrestments are served at the most
appropriate place or on the most appropriate person to
facilitate compliance with the arrestments. We think however
that provision should be made giving the employer more time

in which to operate an extended arrestment. This provision
can be more easily introduced in relation to a continuing
diligence such as an extended arrestment than to the existing
form of arrestment which attaches only one instalment of pay.
We suggest that an extended arrestment should only come into
operatioﬁ on the expiry of a prescribed period after the date
of service of the schedule of extended arrestment on the
employer. There is an English precedent under which an
employer is not bound to comply with an attachment of earnings
order ﬁntil the lapse of seven days from the date when the
order was served on him, but apparently may comply with the
order if he is so advised.1

2.44 In declding what‘period should be allowed, regard must
be had to the varying practices of employers in administering
wages and salaries including the calculation of the sums pay-
able and the making up and distribution of the pay packets.2
Smaller firms generally calculate pay manually on local
premises, and the whole process is carried out over one or
two days. Medium and larger firms generally use computers
for calculating pay and the process is more complex as the

relevant information (eg on overtime) has to be ascertained

and sent from each workplace to the computer officer. This
may take several days. The day on which the computer is
run varies for weekly and monthly paid staff. Again,

there are various practices, having various degrees

of flexibility, in making up and distributing wages, in

lsee Attachment of Earnings Act 1971, s.7(1) which provides:

"Where an attachment of earnings order has been made, the
employer shall, if he has been served with the crder
comply with it; but he shall be under no liability for
non-compliance before seven days have elapsed since the
service."

2See C.R.U. Arrestment Survey, paras.ll-14.
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the use of security firms to make up and distribute wages paid in
cash, and in the sending of instructions to local offices to with-
draw money from the bank and to distribute the wages locally.

On the whole, we think that seven days from the date of service

of the extended arrestment would be a reasonable period, though

we concede that in the case of larger firms a lohger period

would obviate inconvenience to the employer.

2.45 The postal copy: we have seen that the initial service

of an arrestment on a company or 6ther body corporate is in
practice often followed by intimation of a postal copy to the
company's principal place of business, if known, or if not
known, to any known place of business of the company.1 It
appears that the execution of the arrestment is not complete
until the postal copy has been sent,2 though

it may be doubted whether employers are always aware of this.

2.46 Two questionsarise: first, it has been represented to
us that the intimation by post of a copy of the schedule of
arrestment should be abolished in the case of arrestment

by persconal service or service requiring a visit

by an officer. Moreover, in the caseof service by
registered or recorded delivery letter, it seéms inappropriate
to require an additional service by post of a copy of the
achedule. Second, if intimation of a copy by post is
retained, it is for consideration whether the proposed

seven day period before the extended arrestment takes

effect should be reckoned from the initial service or the

postal intimation (which completes the execution). An

1See Rule 126 of the Shériff'Court'Rules, cited at para. 2.41
above. The rule does not apply where the initlal service
is by post: see Execution of Diligence (Sqotland) Act 1926,
s.2(2)(g).

Dobie, op. cit., p.263.

2
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intimation sent eight days after the initial service has

been held effectuéll and, when added to the seven days period
before the diligence takes effect, would seem to constitute
too long a period. | We suggest that postal intimation

should not be necessary and, if this accepfed, the second
question would be superseded.

2.47 Proposals: to sum up, we suggest that (1) an extended
arrestment should only come into operation on the expiry of
a prescribed period after the date of service of the schedule

of extended arrestment on the employer. It is suggested
that the period should be fixed at seven days. (2) (a) It

should be made clear that personal service of an extended

arrestment on a company (or other corporate body) may be

effected by delivering the schedule of extended arrestment

to an employee of the company at a place of business of the

company. (b) It should not be necessary to intimate to a

company by post a copy of the schedule of extended arrest-

ment- where the schedule has been served, on an employee

of the company, whether by recorded delivery or registered

letter or by personal service.- (¢) It is for consideration

whether the suggestions at sub-paragraphs (a) and (b) should

apply to partnerships and unincorporated associations as

well as to corporate bodies. (Proposition 11}).

(e) Modernisation of forms and guidance for employers

2.48 The forms of schedule of arrestment and of the officer's
certificate of execution of arrestment'are-regulated by the

common law and practice. - The McKechnie Report commented that
often an arrestee does not appreciate the import of an arrest-
ment served on him,2 and criticisms of the forms have been made

lyart v. Grant and Wylie etc. (1907) 23 Sh.Ct.Reps. 186.
EQR. cit., para. 153.
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to us and were made by employers interviewed in ceonnection with
the CRU Arrestment Survey.1 While the Society of Messengers-—
at-Arms and Sheriff Officers have framed improved forms of
schedule of arrestment, we think that the forms should be
prescribedtﬁrthe(burt of Session to which Parliament has
entrusted wide powers to regulate the forms used in diligence,
and whose rules would bind all officers of court. The McKechnie
Report proposed that there should be "a standard form of
arrestment in execution containing an explanatory note with
information to the arrestee as to its effect and his duties and
obligatiOns under it“.2 Brief explanatory notes might, however,
be misleading in the case of extended arrestments,

and it might be preferable'if the competent authorities were

to issue through HMSO a short explanatory booklet for employers
such as exists for attachmént of earhings orders in England and
Wales.3 The schedule of extended arrestment would draw atten-
tion to this booklet.

2.49 We propose that (1) a modernised form of schedule of
extended arrestment, and of the officer's certificate of

execution to follow thereon, should be prescribed by act of
sederunt. (2) A brief explanatory booklet on extended
arrestments should be produced by the competént authorities
and published by HMSO for the guidance of employers in

cperating extended arrestments. Reference should be made to
this booklet in the standardised forms of schedules of

extended arrestment served on employers. (Proposition 12).

(f) Identification of debtor to whom extended arrestment applies

2.50 Empioyers, especially the larger firms, sometimes have
difficulty in identifying the employee to whom an arrestment

applies eg where two employees have the same name, or where

'op.cit., para. 22.
2gp_.ci .y para. 153.

3See Home Office and Lord Chancellor's Office, The Attachment
of Earnings Act 1971: Explanatory Booklet for Employers
({H.M.S8.0., London, 1971).
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there is a discrepancy between the debtor's address shown in
the schedule and the employer's records.1 The McKechnie Report
recommended that "the arresting creditor should be required to
submit to the arrestee sufficiently detailed particulars of

the debtor to enable the arrestee, eg the Naticnal Coal Board
readily to identify the employee in question".2 We have
sympathy with this proposal but do not think that fuller and
better particulars can be inserted in the schedule of extended
arrestment. Furiher, we do not consider that the creditor
should in effect be compelled to use the procedure proposed

at para.2.34 above in order, for example, to ascertain the
debtor's works reference number (if any) or whether, to the
debtor's knowledge, there is another employee of the same name
employed by the same firm. We éuspect that the employer will
often be in a better position to ascertain the relevant
information than is the c¢reditor or officer, and that creditors
or officers will give such aid in identification as they can

to employers since to do so is in the creditor's interest.

We provisionally conclude therefore that (1) it would be
impractical to require that a schedule of extended arrestment

should specify sufficiently detailed particulars of the debtor
to enable the arrestee-employer readily to identify in every

case the debtor to whom the schedule applies. (2) It might
however, be expressly enacted that where the schedule does

not specify correctly the name and address of the debtor as at

the date of service of the extended arrestment the emplover

should not be liable for failure to comply with the arrestment
notwithstanding that the. debtor is in fact in his employment

and that the extended arrestment is not invalid by reason of

the mistake in specification. (Proposition 13}.

1See C.R.U, Arrestment 3Survey, para. 21.
2gg.cit., para. 154,
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(g) Notification to debtor of extended arrestment

2.51 An arrestment of wages or salary is not intimated by the
officer or creditor to the debtor who almost invariably is informed
for the first time of the arrestment by the employer. The employer
must give the debtor an itemised pay statement every time payment
of wages or salary ls made and this statement should include a
statement of variable deductions from the gross wages or salary,l
including presumably a sum deducted in implement of an arrestment.
While most employers note the deduction on the statement of pay
@escribing it as a "special deduction'") it appears that some
employers may not always comply with this statutory duty.2
There is no duty on the employer to show the schedule of
arrestment to the employee though this will no doubt be done

on request and is done by some émployers, usually when the employee
gives a mandate authorising payment of the arrested sum to the
creditor.

2.52 In the new process of extended arrestment, the employee
debtor may not appreciate that future earnings not yet due will
be attached by the extended arrestment. We propose therefore

that not later than the first pay day in which earnings are

deducted in pursuance of an extended arrestment, the employer
should give the debtor emplovee a prescribed notice (which should
be supplied to the emplover by the officer of court who served
the extended arrestment) explaining the effect of the extended
arrestment. (Proposition 14).

lEmployment Protection (Consolidation) Act 1978, s.8.

2C.R.U. Arrestment Survey, para. 33. See also Edinburgh
University Debtors Survey.
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(3) Duration and repeats of extended arrestments

(a) Duration of extended arrestments

2.53 Once an extended arrestment of pay has been served on
the employer, a number of gquestions arise. How long should it
have effect against the debtor's pay? BShould it endure until
the sums recoverable under the decree, and the expenses of the
arrestment, have been paid? O0Or should there be a fixed time
1imit? If there is to be a time limit, what should that iimit
be? Should the arresting.creditor be able to lay a second

extended arrestment immediately on the expiry of the first?

2.54 Duration for fixed period, or until debt cleared?: in

the case of ordinary lump sum debts, an extended arrestment

might endure until the debt due undef.the decree, together with
the expenses of the arrestment, was 'paid.1 The advantage would
be that the diligence would clear the debt in due course without
"any further action by the creditor, and without further expense

for which the creditor and ultimately the debtor would be liable.

2.55 For a number of reasons; however, we think that it would
be preferable to impose a prescribed time limit on the duration
of an extended arrestment.2 First, in cases where the debt

is large, the extended arrestment could subsist for a very

long period of months or years. Too long a period might be a
psychological barrier to payment and might induce voluntary
termination of employment. Second, there is also a risk that
too long a period would impose financial hardship on the debtor.
We envisage that extended arrestments would be a relatively
simple and quick diligence to execute not involving any prior

judicial investigation into a debtor's financial circumstances.

1A proposal of this kind was made to the McKechnie Committee
(see their Report, para. 54) and in evidence to our Working
Party.

2This solution was suggested to our Working Party by the Law
Society of Scotland and is adopted in certain other legal
systems (see para. 1.24 above).
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Any limitation on the amount arrestable must therefore be fixed
by statutory rules applicable to all cases. The rules which

we have formulated below would leave more for a debtor than is
left to him at present but the rules would be somewhat arbitrary
and could not prevent hardship in some cases. Third, to some
extent the solution depends on whether an extended arrestment
should have effect as a series of arrestments and furthcomings
(so that the creditor could demand payment every week or other
pay period) or as a single cumulative arrestment and
furthcoming (sc that the creditor could only demand payment of
the attached sums at the end of the period of attachment).

If the second solution is adopted, a time limit would be essen-
tial to allow the employer to account to the creditor within a
reasonable time., Fourth, even if an extended arrestment were
to operate as a series of arrestments with separate accountings
or furthcomings for each deduction from pay (which is our
preferred solution), there would be practical reasons for
having a definite period (such as six or seven months) to allow any
problems to be identified or resolved. We note that the legal
systems which we have studied only allow indefinite attachments
of earnings where the subsistence exemption from attachment has
been fixed by the court after inquiry into the debtor's means.l
We have concluded therefore that an extended arrestment should

subsist only for a limited period prescribed by statute, but

the period should be variable by statutory instrument.

(Proposition 15).

2.56 How long a period? too long an arrestment period would

have the same dilisadvantages as an indefinite extended
arrestment while too short a period would require repeated
arrestments to recover the debt in full and defeat a
principal aim of the new form of diligence. The period of

an extended arréstment should ideally be such that most

debts can be paid within it. . This involves estimates of

the average amounts of decree debts or at ieast those enforced

by arrestments of earnings, and estimates of the weekly amount

1E.g. attachment of earnings orders in England and Wales and

in Northern Ireland.
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which the average debtor subject to arrestments of earnings
can reasonably be expected to pay. The statistics which we
have relate to 1978, but we assume that the increase 1in the
amounts of decree debts through inflation would be offset

by a corresponding increase in the levels of earnings.

2.57 The CRU Court Survey estimates that nearly two-thirds
(65%) of summary cause payment actions in 1978 were for
principal sums of less than £100 and 85% for sums of less
than £200.1 About 63% of all sheriff court actions for
payment (summary and ordinary causes) were for principal
sums of under £lOO.2 ‘The CRU Diligence Survey3 estimates
that in 1978 45%_of all arrestments involved principal sums
under £100, 52% sums under £125, 57% sums under £150, 61%
sums under £175, 64% sums under £200, and 83% sums under
£500. Taking a principal sum of £125, there must be added

up Eo £20 for expenses4 making a total of nearly £150.

2.58 As regards the weekiy amount which the average debtor
can afford to pay, in 1978 the average wage of adult persons
in full-time employment was £78.10 per week5 (£88.40 in 1979),
but the Edinburgh University Debtors Survey suggests that

the average weekly earnings of debtors subjected to arrestment
of earnings is considerably lower. The net "household
income" of the 25 debtors subject to arrestment of earnings
interviewed in connection with the Edinburgh University
Debtors Survey, was as follows: 4 under £32 per week;

10, under £33-57 per week; and 11 over £58 per week. At

192.'cit., para. 3.5: 45% of such actions were for principal
sums of less than £50. Of the 34% of such actions invoelving
principal sums of over £100, 19% were for sums between £100

and £200, and only 15% for sums between £200 and £500.

2ibid.,

392. cit., Annext D, Table 5: 25% were for sums under £50.
These statistics relate to all arrestments, not merely
arrestments of earnings, but the difference is thought to
be marginal.

4The judicial expenses for a principal sum of £125 were

(in 1978) £18.77 while the fee for a summary cause postal
arrestment was £1.47.

5Department of Employment, New Earnings Survey, April 1978.
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the time of the interview (after an arrestment had been served)
the 'household income" of 8 debtors was below the poverty line
(set a supplementary benefit level plus 20%); 12 debtors’
households had less than twice their supplementary benefit

entitlement at the time of the interview.

2.59 If it is assumed that most employed debtors could only
make instalment payments from earnings of about £5 or £6 per
week,l an extended arrestment which endured for up to 30
weeks would probably result in the discharge of most debts
(viz. principal sum not exceeding £125 exclusive of judicial

and diligence expenses).

2.60 An arrestment attaches pay for the whole pay

period in which it is served, and not merely the proportion
earned as at the date of service.2 Accordingly, employers
do not have to make an apportionment as between the arrested
and non-arrested wages. In the case of an extended arrest-
ment, it would be important to ensure that apportionments
are avoided so far as practicable, for example by a
provision that an extended arrestment would attach (subject
to the subsistence exemption) the pay for the whole pay
period in which it took effect but not any proportion of

the pay for the pay period in which it expired.

2.61 It is for consideration whether the prescribed period
should be expressed in days, weeks or calendar months. Use
of calendar months might be preferred because even for weekly
paid employees (and a fortiori employees paid monthly) it

is easier to see from a calendar the date of expiry of the
extended arrestment if the duration is expressed in months.

1This is the average weekly amount which the 25 debtors
interviewed in the Edinburgh University Debtors Survey
thought they could personally afford to pay over an
extended period.

2See para. 1.4 above, footnote 3.
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2.62 1In the light of these remarks we propose that earnings
attachable by an extended arrestment should include (subject
to the subsistence exemption mentioried below):~

(a) all arrears of pay due to the debtor at the

date when the eXxtended arrestment takes effect
(viz. seven days after the date of service in
terms of Proposition 11 above); and

(b) all pay due on each pay day falling within a
prescribed period of (say) seven months from
that date or, as the case may be, for such

lesser period as is required to pay the debt
due under the decree together with the

expenses of the extended arrestment.

The period mentioned in sub-paragraph (b) should be variable

by statutory instrument. (Proposition 16).

(b) Repeats of extended arrestments

2.63 While the period during which an extended arrestment has
effect should be sufficiently long to allow most lump sum debts
to be paid within that period, there will be cases where there
is an ocutstanding balance due to the arresting creditor at

the end of the period.

2.64 We think that the arresting creditor must be allowed to
lay an extended arrestment again for one or more further periods
until the debt is cleared. We do not regard this as a
diligence of indefinite duration any more than repeated arrest-
ments under the present law are of indefinite duration. The

aim of the reform is to reduce the number of repeated arrest-
ments to an acceptable level, to réduce the work of creditors
and the expenses for which debtors are liable, rather than to

eliminate repeated arrestments entirely.

2.65 Problems could arise, however, where other creditors of
the debtor wish to attach the debtor's earnings by extended
‘arrestment. We understand that the legislative solution
broposed in California is that there should be a mandatory

interval of ten days between the expiry of the earnings with-
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holding order (which is akin to an extended arrestment) and
re-service on the employer of a new order by the same creditor.l
To make such®a solution effective, it might be necessary to
require employers to inform, on request, any creditor holding
a warrant for diligence of the date of expiry of the existing
extended arrestment. If, as we propose below,2 a creditor
"shut out" by an extended arrestment could claim a pari
passu ranking or.could be conjoined and ranked in an

earnings transfer order‘which would supersede an existing
extended arrestment, then an interval of the kind proposed.
in California might be regarded as unnecessary. Moreover,

a wage-earner who wishes to make an arrangement for the
orderly payment of debts to his several creditors would,
under our proposals in Memorandum No. 50, be entitled to
apply to the court for an order confirming a debt arrange-
ment scheme, which would also supersede an existing

extended arrestment.

2.66 We provisionally propose that (1) a creditor who has

already laid an extended arrestment should be entitled to lay

one or more subsequent extended arrestments against the
same debtor's pay for the same debt until the debt and the
expense of the extended arrestments have been discharged.

(2) If (as we propose in Proposition 21 below) provision

is made to secure fair sharing among competing creditors

outwith sequestration in cases where an extended arrestment

has been laid, then it should not be necessary to provide

for a mandatory interval between the expiry of the

extended arrestment and the laying of a subsequent extended

arrestment by the arresfing creditor against the same debtor's
pay for the same debt. (Proposition 16A).

1 Assembly Bill No. 393 (1977).

2Para. 2.125 (Proposition 21).
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(4) Limitation of amount arrestable for protection of subsistence
of debtor and his family

2.67 As already indicated, a main objective of extended arrest-
ment is to allow a debtor a larger exemption than at present
from the arrestment of his wages, while securing to the

creditor a reasonable return from the diligence over a period.
The deductions from wages must be fixed by a formula which can
be applied reasonably easily by employers at a level which has
regard to the interests of the creditor and the debtor. If

the amounts attached by the extended arrestment are too small,
the debt will be paid too slowly to the prejudice of the creditor.
If the amounts attached are too large, the debtor and his family
may suffer hardship which in turn may cause voluntary ter-
mination of employment to the prejudice of the creditor, and
possibly the employer.

{a) Models for limitation rules

2.68 The possible models for arrestment limitation or earnings

exemption rules include the following:-
(i) Exempt earnings as fixed sum in sterling.
(ii) Exempt earnings as fixed percentage of earnings.
(1ii) Exempt earnings as fixed percentage of surplus
earnings above fixed sum. '

(iv) Exempt earnings as percentage of whole earnings
with fixed sum limitations.

(v) Exempt earnings defined by sliding scale percentage
exemptions.

(vi) Exempt earnings defined by reference to bontinually
revised statutoryformulae (Supplementary Benefit
scale rates).

(vii) Exempt earnings as fixed percentage of 'taxable pay'
_ for pay period.
We discuss these in that order.
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(i) Fixed sum in sterling

2.69 A very simple solution would be to allow all disposable
earnings above a fixed sum expressed in sterling to be
attachable. This system was used in Scotland between 1870
and 1960,1 and was adopted in some other legal systems.

2.70 This scheme is relatively easy to operate, and is
intelligible to all concerned, but it has several
disadvantages. . First it is said there is no incentive for
a debtor during the period of attachment to earn more than
the fixed sum since he is just "working for his creditors".
Second, a debtor earning £i00 per week would have far

more taken from his earnings than a debtor earning £50

per week. This appears unfair to more highly paid debtors.
Third, in inflationary times, the fixed sum requires
continual upward adjustment if it is to continue to be

fair to the debtor. Fourth, where the pay period in a
given case (eg a month) differs from the pay period referred
to in the exemption statute (eg a week), the employer has

to make an additional arithmetical calculation which leads
to uncertainty and the risk of error. Fifth, a single
fixed sum takes no account of any dependants whom the

debtor is liable to maintain.

2.71 The last two disadvantages could be minimised respectively
by provisions prescribing a different fixed sum for different
pay periods equivalent in effect to the statutory fixed sum,2
and by a provision prescribing futher fixed sum exemptions

for the debtor's dependants.3 We think, however, that the

disadvantages of this system outweigh the advantages.

1The Wages Arrestment Limitation (Scotland) Act 1870 as

originally enacted, provided a fixed exemption of 20 shillings
per week which was raised in 1924 to 35 shillings. The Wages
Arrestment Limitation (Amendment)(Scotland) Act 1960 replaced
the fixed sum formula by thé preSent formula exempting £4 plus
half the balance of the weekly wage.

2Cf. the Uniform Consumer Credit Code of the USA, section 5.105

(2)(c).

3For example, in Alberta, there are fixed sum exemptions of

#300 per month where the debtor is unmarried; $400 where he
is married; and 380 for each dependent child.
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(1i) Fixed percentage of whole earnings

2.72 Bome legal systems exempt a fixed percentage of the
debtor's earnings. For example, in several Canadian provinces,
including Ontario, 70% of the debtor's wages are'exempt.1 In
the USA, several states changed from fixed sum to percentage
exemptions,2 and U3 federal law enacts a minimum exemption

for all states of 75%.3

2.73 In a percentage exemption system, the exemption keeps

in step with inflation whereas a fixed sterling sum does not.
The computation by the employer is simple‘and the formula
applies uniformly to earnings paid on a weekly, monthly or
other periodic basis. On the other hand, the system can be
sald to be unfair to low paid debtors and the creditors of high
income debtors, since high income debtors are left with more
than required for subsistence. It has also been observed that
the absence of a minimum band of totally exempt earnings "would
make it difficult for the low pald worker to provide for his
needs" and that the "low income debtor would have no incentive
to continue working if he could obtain more on welfare than in
employment”.4

2.74 Disposable or gross earnings: in a percentage formula,

it 1is important to establish whether the percentage.is to be
reckoned .on dispeosable ¢or gross earnings, and, if the former,
how disposable earnings are to be defined. The Wages Arrestment
Limitation (Scotland) Act 1870 does not make express provision
on whether the 50% exemption above £4 is to be reckoned dn gross

. . . . : . 5
or disposable wages and there are wide variations in practice.

1Wages Amendment Act 1920 (Ontario): see Puckett, "Wage
Garnishment in Ontario" (1978) 28 University of Toronto Law
Journal 95 at p.100.

2Brunn, "Wage Garnishment in California" (1965) 53 California
Law Review 1214 at p.1224.

3Consumer‘Credit Protection Act (1970) s.303, limiting garnish-
ment on a weekly basis to 75% of disposable earnings or 30 times
the. federal minimum hourly wage.

4Alberta Institute of Law Research and Reform, Working Paper

on Exemptions from Execution and Wage Garnishment (1978) p.60.

5See C.R.U. Arrestment Survey, paras. 24 and 25.
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If the object of the exemption is to enable the debtor to retain
enough to live on, then it is arguable that the percentage
should be reckoned only on disposable earnings. This is the
approach adopted in several legal systems and by the US Consumer
Credit Code, s5.5.105, which defines ‘'disposable earningg' to
mean -

"that part of the earnings of an individual remaining
after the deduction from those earnings of amounts
required by law to be withheld."

A convenient precedent is the English' definition of
"attachable earnings" as meaning the earnings payable to the
debtor after deduction of (a) income tax; (b) Primary

Class 1 contributions under Schedule 1 to the Socilal SBecurity
Act 1975; and (c¢) amounts deductible under any enactment, or
in pursuance of a request in writing by the debtor, for the
purpose of a superannuation scheme within the meaning of the
Wages Council Act 1979.1 This definition is not the same as
"take-home pay" since it does not cover SAYE, union duyes,

and other '"voluntary" deductiocons.

2.75 A disadvantage of reckoning the percentage exemption on
net or disposable earnings is that a debtor with a wife to
support would pay more to his creditors than an unmarried
debtor who is earning the same wage: the former pays less

tax and has therefore higher disposable earnings than the
latter. Yet, other things being equal, a debtor with a wife

to support who is herself unemployed can afford to pay less

to his creditors than an unmarried debtor. A possible method
of minimising this disadvantage would be to vary the percentage

exemptions where there are dependants,2 or to add fixed sum

1Attachment of Earnings Act 1871, Sch.3, para. 3.

2For example, in 1965 according to Brunn (loc.cit., at

pp.1250 et seq), in Colorado there was a 70% exemption

for heads of families and 35% exemptions for single persons;
in Michigan for judgment debts, the percentage exemptions
were 60% for householders having a family, 40% for others,
with certain maxima and minima; in Oklahoma, the percentage
was 75% or 100% where the wages were needed to support the
debtor's family.
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exemptions for each dependant. The disadvantage deriving from
liability to support dependants has become less important,

however, with the replacement of income tax allowances by child
benefit.

(1ii) Fixed percentage of surplus earnings above fixed sum

2.76 The next model, used in certain legal systems-,1 has been
in force in Scotland since 1960, that is to say, an exemption
defined by reference to a fixed sum (£4) (below which earnings
are wholly exempt) together with a percentage (50%) of the
surplus wages above that sum.2 The McKechnie Committee, who
proposed this formula, thought that the exemption "must be
sufficiently stiff in its effect to encourage the debtor to
make an arrangement with his creditors,"3 but this conclusion
was reached on the basis that an arrestment would attach only
one instalment of pay. An extended arrestment would not operate
as a spur to an instalment arrangement but would itself recover
reasonable instalments which the debtor can afford to‘pay.

It would be possible to adapt the 1960 formula to extended
arrestments by raising the level of the fixed sum and/or the
percentage so that the over-all exemption was appropriate for
continuous attachment.

2.77 There are however, several disadvantages associated with
this approach. First, the fixed sum requires continual

upward adjustment by legislation. Although the Secretary of
State has a power to vary the fixed sum by statutory

instrument subject to negative resolution,4this power has never
been exercised despite the inflation of the period since then.

1E.g., in the U.S.A., the States of Georgia ($3 per day plus

50% of excess); Indiana ($15 per week plus 90% of excess)
(1965 figures: Brunn loc.cit.). '

2Wages Arrestment (Limitation){Scotland) Act 1870 as amended
by the Wages Arrestment Limitation (Amendment) (Scotland)
Act 1960, s.1.

30p. cit., para. 87.

41aw Reform {(Miscellaneous Provisions){(Scotland) Act 1966,
5.3. .
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Legislative inertia is a real problem, not eaSily circumvented
by statutory instruments, at any rate if they are subject to
Parliamentary scrutiny and debate. Second, the statutory
fixed sum requires adaptation to pay periods other than a week.
At present, the questions 6f whether and how the fixed sum of
£4 should be applied to a pay period other than a week, eg a
four-weekly or calendar monthly pay period, is not expressly
regulated by statute and employers' practices vary.l Third,
the formula is a combination of the fixed sum and percentage
exemption systems, and like those systems, leaves a larger
subsistence to the high income debteor than to the low income
debtor. Fourth, there are no allowances for the support of
dependants.

(iv) Fixed percentage exemptions with fixed sum limitations

2.78 Another method of combining fixed sum and fixed per-~
centage exemptions is to exempt'a percentage of a debtor's
weekly wage with the proviso that the exempted amount must not
fall below a certain prescribed sum.2 This system ensures that
the debtor always has exempted from his pay an amount sufficient
for his subsistence. By prescribing a further exempt sum for
cach dependant, allowance can be made for a debtor with a family
to support. The following table indicates how the system might
operate:-

£ £
Net weekly pay 50 60
Amount exempted if percentage exemption
was (say) 80% 40 48
Amount exempted from pay of single man
where prescribed sum was (say) £25 40 48
Amount exempted from pay of married man
with 2 children where prescribed sum was
(sav) £45 45 48

1See C.R.U. Arrestment Survey, para. 26, which discloses that,
when applying the limitation formula in the 1870 Act to
four-weekly or calendar monthly pay periods, some employers
base their calculations on half the balance over £16

(4 weeks x £4); or on the calendar month equivalent, £17.50
appeared to be the figure normally used, G.e. approximately
52 X 4 + 12); or on half of the balance of the monthly or
four-weekly wage over £4. One employer took the '
view that a salary of a monthly paid employee is not pro-
tected by the 1870 Act and accordingly the whole of the
2earnings are arrestable.

British Columbia, Attachment of Debts Act, RSBC 1960 as
amended.
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2.79 There are three disadvantages to this method. First,
the prescribed sums would have to be altered frequently in
times of rapid inflation. This problem could be circumvented
by making the sums variable by statutory instrument and by
requiring an annual review of the figures. Second, an
employer would have to find out from the debtor how many
dependants (if any) he supported before he could operate an
extended arrestment. Third, the sums would require adaptation
to pay periods other than a week.

(v) B8liding scale percentage exemption

2.80 It is a considerable disadvantage of the percentage
exemption and of the combined fixed sum/percentage exemptions
Just discussed that highly paid debtors are left more earnings
for their subsistence than low income debtors. As we
indicated above, this may be said not only to discriminate
against low income debtors but also to be unfair to the
creditors of high income debtors. The amount exempted should
be such as to permit attachment of earnings not needed for the
debtor's subsistence: it should not "allow the debtor to live
in comparative affluence at the expense of his creditors".1
One method of removing this disadvantage is to introduce a
sliding scale of exemption rates whereby a high percentage
exemption is allowed on the lowest income brackets and the
percentage exemption decreases as the earnings rise through
successive income brackets till a maximum level is reached
above which all earnings are arrestable.2 A system on these
lines is used in France in computing exemptions from "saisie-
arret",3 and in Hawaii.4

2.81 In such a system, it would be important to fix the
initial exemption at an appropriate level, which we suggest
might be 90% or thereby. The sliding scale rates might be

on the following lines:-

1Alberta Working Paper (1978) supra p.63.

Certain states in the USA have as a refinement of the fixed
sum and fixed percentage exemption system a fixed sum
""ceiling" above which the debtor's weekly earnings are wholly
attachable. We think that such a system is too complex.

3Article R.145-1, Chapitre V, Code du Travail,
Brunn, loc. cit. p.1250,
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Net earnings brackets Percentage

exemption

Earnings up to £60 per week 90%
Earnings bracket £60 to £100 per week 80%

" " £100 to £150 " " 70%

" " £150 to £200 " " 50%

" " £200 to £250 " " 30%

" " £250 to £300 " " 15%

" " over £300 " " No exemption

Thus a man earning £100 net per week would have the

following exemptions:-

On earnings up to £60 (90% of £60) = £54
" " between £60 and £100 (80% of £40) = £32
Total Exemption £86

These figures are purely illustrative.

2.82 This system does not provide for extra allowances for
the support of dependants. Another disadvantage is that the
figures defining the income brackets would have to be adapted
to deal with debtors who were pald other than weekly.
Although inflation would render those figures out of date,
failure to uprate them would not have such a great effect

on the proportion attachable from a debtor's pay as would
failure to uprate prescribed sums which provide minimum

exemptions or protected earnings.

(vi) Exemption defined by reference to continually revised
statutory formulae (Supplementary Benefit scale rates)

2.83 To obviate the need for frequent legislative interven-
tion a solution adopted in certain legal systems 1s to link
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the exemption rate to a statutory formula which is kept under
constant review and continually updated by primary or
subordinate legislation. As already indicated, the US (Federal)
Consumer Credit Protection Act (1970) section 303 provides that
a creditor may not attach more than the lesser of (a) 25% of
the debtor's disposable earnings for any work week, or (b) the
amount by which his disposable earnings exceed 30 times the
Federal minimum hourly wage.1

2.84 There is no equivalent to the minimum hourly wage in
Scotland, but we have considered the possibility of 1inking

the exemption toc the supplementary benefit scale rates for the
time being in force which determine a person's 'normal require-
.ments' or, in popular language, his subsistence level. The
objective of the Supplementary Benefits Act 1976 is that a
person not in full employment should be entitled to claim
various supplementary benefits to bring his financial resources
up to the 'normal requirements' prescribed by a complicated
scale set out in the Act.2 In Billington wv. Billington,3

the English High Court held that a court, in making or varying
an attachment of earnings order, should not normally fix a .
‘protected earnings rate’4 which would have the effect of
bringing the debtor's resources below the prescribed scale rates
for supplementary benefit purposes. An important reason for the
decision was that the Department of Health and Social Security
"does not normally pay supplementary benefit to aman toenablé him
to meet a court order even if that order leaves him or brings
him below normal subsistence level".5

1The Federal minimum hourly wage 1s prescribed by the Falr

Labor Standards Act 1938, section 6(a)(1l) which is continually
kept up to date. The US Uniform Consumer Credit Code s.5.105
is to a like effect, with the modification that 40 times the
Federal minimum hourly wage 1s exempt. :

2See especially Schedule 1 to the Act.

3[1974] Fam.24.

4In the Attachment of Earnings Act 1971 s.6(5) this rate is

defined as "the rate ... below which, having regard to [the
debtor's] resources and needs, the court thinks it reasonable
that the earnings actually paid to him should not be reduced."

5Su2ra at p.29.
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2.85 The Department of Health and Social Security in Scotland presumably
adopt a similar policy of‘not normally making payments to meet
court decrees and arguably, therefore, an extended arrestment
should not bring the debtor's earnings below subsistence level
for supplementary benefit purposes. We do not think, however,
that this can be done satisfactorily through legislation by
express reference to the‘supplementary benefit scale rates

in force when a given extended arrestment is laid. First,
employers are generally not familiar with the legislation and
it would be unreasonable to require them to have regard to it.
Second, the provisions prescribing the scale rates in the
Supplementary Benefits Act‘1976 are extremely complex and
would not be easily construed or applied by employers even if
copies of the Act were supplied. The scale rates are or may

be an excellent guide for a rule-making authority updating
fixed sum exemptions or for a court fixing a protected earnings
rate in its discretion, but the formulae are far too complex
for direct application by employers. In any eveht, the

formulze would only be suitable as a minimum'exemption and

further provisions would be needed.

(vii) Fixed percéntage of *taxable pay! for a pay period

2.86 We have considered whether the employee's tax code could
be used as a basis for exemption of wages from extended
arrestment. Uhder this system -

(a) the pay due to the émployee for the pay period
(say a week) in which the arrestment was served
would be ascertained; _

{(b) using the employee's PAYE code number and Free
Pay Tables supplied by the Inland Revenue, the
"free pay" for a periocd of one week would be
ascertained;

(c¢) the free pay would be subtracted from the gross
pay, leaving a figure (which may be called 'the
taxable pay' for the pay period); and

(d) the prescribed percentage exemption (say 75%)
limiting the amount arrested (to 25%) would be

reckoned on the taxable pay.
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The following example i1llustrates the system:

A single person, who has (say) a PAYE code
number of 98, earns gross pay in a week:- £60

Subtract the 'free pay' for a week (as
ascertained from Free Pay Tables and

PAYE Code No.):- £19.05
leaves taxable pay for a week of:- £40.95

of which sum, the arrestment attaches 25%:- £10.25

leaving the debtor -

the balance (75%) of taxable pay:- £30.75
plus the free pay:- £19.05
making a total subsistence exemption of:- £49.,75

2.87 The basis of this system is that, if the debtor's "taxable
pay" provides a measure of his ability to pay tax out of his
earnings, then it should also provide a measure of his ability
to pay his creditors out of his earnings. There would be a
number of advantages in this system. First, the employee's
PAYE code number (unlike the supplementary benefit scale rates)
are known to the employer. Second, the code number is amended
by the Inland Revenue as the empléyee!s financial circumstances
change, and any amendments are forthwith communicated to the
employer. Third, the employee's personal tax allowances (which
determine his PAYE code number) reflect such outgoings as his
liability to support his spouse, and secured loan interest
payable to building societies. Furthermore, '

the PAYE code is adjusted to allow the collection from earnings
of tax on other sourées of income (eg a pension or pay from
another job, or rent from lodgers).

2.88 This model would, however, suffer from too many important

disadvantages. First, it should be noted that the employer does
not calculate the taxable pay corresponding to the current pay
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period when computing the taxable pay for Inland Revenue purposes.
He would have to make a separate computation of the taxable pay
for the period and reckon the percentage on that figure. Second,
it has been represented to us that, in very many cases, the code
number actually in operation does not clearly reflect the
commitments of the taxpayer-debtor even to the extent which

they may be taken into account in code numbers.2 On balance,
therefore we think that this system would not be suitable.

1The taxable pay is ascertained by (a) adding the pay for the
current pay period to the total of previous payments from

6 April to date (the cumulative or total pay to date) and

(b) ascertaining the proportion of tax allowance from 6 April

to date, using the PAYE code and tax tables {the cumulative free
pay) and (c) subtracting the cumulative free pay from the
cumulative pay: see Employers' Guide to PAYE (April 1979
edition) (issued by the Board of Inland Revenue) page 9.

Income Tax (Employment) Regulations 1973 (S.I. 1973/334)
regulation 13.

2For example, (1) not infrequently a married man is taxed under

the code for a single man, as, for example, where he has delayed
the completion of a return of income or claim for allowances.
(2) Since child allowances have been replaced by child benefit,
the taxpayer's liability to maintain children is not reflected
in the code number. (3) The code number may not reflect the
gross allowances due to the taxpayer because it may have been
reduced in order to recover tax underpaid in earlier years.

(4) Where an employee has a subsidiary source of income, then
if it is substantial, it will not be reflected in the code
number but will be taxed separately in a Schedule D assessment
or by the operation of Code 1 at the subsidiary source. (5) A
taxpayer with an option loan secured on his house does not get
relief through his code number and will suffer by comparison
with those with normal secured loans. (6) The code takes into
account loan interest but not rent,so that tenants will suffer by
comparison with home-buyers. (7) Where an employer operates

a '"net pay arrangement' (see Employer's Guide to PAYE supra
para. 46) the code makes no allowance for the superannuation
contributions which he has to pay whereas relief may be given
for those in other cases. This would discriminate as between
employees in similar circumstances.

68



(b) Court's power to vary exemption in individual cases
2.89 Before the limitation rules were introduced by the Act
of 1870, it was the practice of the courts to make orders
exempting a proportion of the debtor's wages from arrestment
in pursuance of common law powers.l The limitaticon rules
were introduced in part to get rid of the uncertainty and
variations of practice to which the exercise of these powers
had given rise,2 but, it appears that the Act of 1870 did
not abolish the common law powers, and that a debtor could,
and still can, claim an exemption above the statutory limit
on the ground of need.3

It appears, however, that this
power 1s little known and rarely applied to earnings except
in bankruptcy proceedings.4 Debtors in cases of need may
apply to the Department of Health and Social

Security for an urgent needs payment5 or their local

The common law powers, under the principle Kknown as the
beneficium competentiae, enable the courts to fix a suitable
aliment to a debtor where an arrestment is laid against an
"alimentary fund", wages for this purpose being treated as
an alimentary fund see Shanks v. Thomson (1838) 16 S.1353.

2See McKechnie Report, paras. 66-68,

3Section 2 of the Act provides that the surplus above the
exempt wages "shall still be liable to arrestment as before
the passing of this Act", that is to say, the surplus is
still exempt at common law from arrestment insofar as
necessary for the wage-earner and his dependants. This
view was accepted in the McKechnie Report, op. cit., para.75.
The power of the court, in an application under s.98(1) of
the Bankruptcy (Scotland) Act 1913 (to fix a suitable
aliment for a bankrupt from his personal earnings vesting
in the trustee after sequestration) is unequivocally based
on the assumption that the common law powers of the
beneficium competentiae still apply to earnings: see
generally Caldwell v. Hamilton 1919 S.C. (H.L.) 100;
Young v. Turnbull 1928 S.N. 46; Webster v. Douglas (1933)
49 Sh.Ct.Reps. 294; Birrell's Tr. v. Birrell 1957 S.L.T.
(Sh.Ct.) 7; Cochran's Tr. v. Cochran (1958) 74 Sh.Ct.Reps.75.

4See, however, Thomson v. Cohen (1915) 32 Sh.Ct.Reps.15.

5Supplementary Benefits Act 1976, s.4 (as originally enacted
and as amended by the Social Security Act 1980). This
sectlon enables persons in full employment and others
ineligible for weekly supplementary benefit to receive
supplementary benefit if they are in urgent need. See
Supplementary Benefits Handbook (H.M.S.0.; revised Nov. 1979)
para. 1.14 for a brief description of the 01rcumstances in
which the power is used.
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Social Work Department for financial assistance.1 We do not
have statistics for the number of payments or grants awarded,
though the powers are exercised from time to time to help

" debtors whose wages are arrested.”

2.90 It is nevertheless for consideration whether the courts
should have powers to restrict the sums attached by extended
arrestments in cases of hardship and whether a statutory
power should be introduced in lieu of the obsolescent common
law power. Such a power exists in some states of the USASand
the US National Commission on Consumer Finance recommended in
1972 that debtors should be permitted to qualify. for greater
earnings exemptions by demonstrating special needs, such as
illness in the family or previous unemployment.4 A similar
suggestion was made to the McKechnie Cemmittee by the Law
Society of Scotland.5

2.91 Conversely, one way of dealing with the problem of high
income debtors would be to allow the creditor to apply to the
court for an order lowering the exemption. Few legal systems
afford creditors such a protection but in the State of New
York, the court may lower the exemption if, or insofar as,

the creditor establishes that it is "ynnecessary for the
reascnable requirements of the ... debtor and his dependants."6

1Social Work (Scotland) Act 1968, sectien 12. Statistics on
the percentages of payments given for electricity, gas and
rent arrears are set out in the C.R.U. Report on Debt
Counselling in Scotland but no separate figures are available
of grants to persons whose wages were arrvested.

2The McKechnie Report (para. 80) statesthat the National
Assistance Board gave 32 urgent needs payments to men whose
wages had been arrested in Scotland in one month in 1956.

3California, North Carolina, South Caroclina, Connecticut and

Montana: see Vukovich (1974} loc.cit. at p.818, footnote 228.
4Vukovich, supra, p.3818. ‘

5McKechnie Report, op.cit., para. 78: the Socilety suggested that
"there should be provided for debtors whose wages have been
arrested a simple procedure whereby, at the debtor's request

that he be alliowed to retain more than the standard amount,

the National Assistance Board would fix the amount of wages
considered necessary for the aliment of the debtor and his family,
regard being had, however, to whether the arresting creditor's
claim was an alimentary one".

ENew York Civil Practice Law, section 5205(e) cited by Vukovich

supra., at p.819. According to this author, New York was the
only American State with such a provision {in 1974).
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2.92 We suggest that there are two reasons why such a power
should not be introduced. First, applications for orders
varying the exemption limits would require to be disposed of
quickly given the relatively short duration of extended arrest-
ments, and yet enquiries into means can be notoriously time-
consuming. Second, it is likely that a new statutory power
would be used more frequently than the existing little-known
common law powers to reserve a suitable aliment to the
debtor. If the courts were to be flooded by applications,
the advantages of extended arrestments would be lost and it
would then be more appropriate to introduce a system of

earnings transfer orders such as we outline in Part TIII.

(c) Questions for consideration

2.93 The foregoing discussion illustrates the difficulties
of formulating a scheme which is simple to operate, fair to
gll concerned, and capable of being easily kept up-to-date.
An arbitrary exemption level may be acceptable where the
arrestment attaches only one instalment of pay and operates
in practice as a catalyst for an instalment settlement. But,
where the arrestment has effect for several months, the level
of the exemption becomes extremely important. On the other
hand, every system which achieves flexibility tends to be

complicated for employers to operate.

2.94 We provisionally favour the sliding scale percentage
exemption system outlined in paras. 2.80-2.82. We would
expect that the calculations which it involves would not be
too complex for employers to operate given the comparatively
small number of arrestments which even large employers
receive. As a second choice, we would select the percentage
exemption with minimum fixed sum exemptions outlined in
paras. 2.78-2.79, the fixed sums being variable to take

account of dependants. To sum up, (1) views are invited on

the system for new limitation rules for extended arrestments.

It is tentatively suggested that system A or alternatively

system B should be adopted.
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System A
On every pay day while an extended arrestment subsists a

proportion of the debtor's disposable earnings should be treated

as exempt from arrestment. The proportion would be

calculated by means of a sliding scale exemption fable along

the lines of that discussed in para. 2.81.

System B
On every pay day while an extended arrestment subsistis a

prescribed percentage of the debtor's disposable earnings

should be treated as exempt from arrestment provided that

in no case should the exempt earnings be less than a

prescribed sum, together with a further prescribed sum for

each dependant supported by the debtor.

(2) '"Disposable earnings" might be defined to be the earnings

remaining after deduction of certain amounts required by law
to be withheld by the employer, viz, income tax (PAYE),

Primary Class I contributions under Schedule 1 to the Social

Security Act 1975, and amounts deductible under any enactment

or written request by the debtor for a superannuation scheme

within the meaning of the Wages Council Act 1979.

(3) The sums in both of the systems described above

should be variable by statutory instrument. It is suggested

that the competent rule-making authority should have a

duty to review the figures every year, and should prescribe

equivalent sums for calendar monthly pay periods.

(4) It is thought that the court should not retain its

common law powers to fix a different exemption from the

statutory exemption and should not have a special statutory

power to vary the exemption.

(Proposition 17)
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(5) Payment by employer to creditor of arrested sums

(a) Furthcomings and mandates

2.95 As we have seen, an arrestment of wages does not reguire
the employer to pay the arrested sum to the arresting creditor.
The arrestment is merely an inchoate diligence attaching or
"freezing" the debtor's pay in the hands of the employer-
arrestee. The creditor can only compel payment by obtaining
decree in an action of furthcoming. While this appears complex,
the syétem operates far more. simply in practice.

Once an arrestment is served on the employer, the creditor

is normally paid without the need for én action of furthcoming.
The debtor may authorise the employer to pay the arrested sum
to the creditor, and normally it is in his interest to do so
since he admits the debt and since his refusal to authorise
payment would merely render him liable for the expenses of an
action of furthcoming. Further since an arrestment only requires
the employer to deduct the amount arrested from the wages, he
can then simply await the employee-debtor's mandate or the
creditor's action of furthcoming. His role after deducting
the arrested portion of wages is passive, as arguably it ought
to be since it is not his dispute. In short, actions of
furthcoming are a good method of inducing the resolution of a
three-cornered problem and the action is rarely brought in
respect of arrested earnings.1

2.96 In practice, an employer should obtain from the debtor
a written or oral mandate authorising payment to the arresting
creditor of the arrested sums. Evidence from interviews with

employers in the CRU Arrestment Survey2 suggests that most

1’I‘here are no published statistics on the numbers of actions of
furthcoming but it is thought that they are very rare in the
case of arrestments of earnings. Only two employers out of
28 employers interviewed in connection with the CRU Arrestment
Survey, had had experierice of actions of furthcoming:

(para. 23).

2Qp_.cit., para. 23 (see previous note).
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employers do in fact obtain a mandate,usually in writing, before
releasing the arrested sum. A few employers however (3 out of
22 having experience of arrestments) did not obtain mandates
since they regarded the schedule of arrestment itself as
providing sufficient authority not only to deduct the arrested
sum but also to pay it to the creditor.l Evidence from inter-
views with debtors in the Edinburgh University Debtors Survey,
on the other hand, suggests that the practice of not obtaining
mandates is more widespread.2 Both surveys suggest the need
for the insertion in a schedule of arrestment, or extended
arrestment, of a note giving employers guidance as to the
advisability of not making payment of an arrested sum to the
creditor without first obtaining a written or oral mandate from
the debtor.

2,97 The rules relating to furthcomings and mandates

woculd require to be modified in their application to extended
arrestments. If, iike an ordinary arrestment, an extended
arresiment were fo operate as an inchoate diligence merely
attaching each instalment of the arrested wages, further pro-
vision would be required to clarify the question whether the
extended arrestment takes effect as a single cumulative '
arrestment (so that an action of furthcoming would be competent
only at the expiry of the period of extended arrestment) or
whether 1t takes effect as a series of consecutive arrestments
(so that an action of furthcoming would be competent immediately
after the arrested wages were withheld on each pay day

occurring while the extended arrestment subsists). On the

other hand, some of those who gave evidence to our Working

Party suggested that a diligence against wages should not only
require the employer to withhold the arrested wages but require
him also to pay the withheld sums to the creditor. We examine
this suggestion first; then a modified version of it; thereafter,
the principle of cumulative arrestment; and finally our preferred
solution, the principle of consecutive arrestment.

1

Tdem.

20f the 25 debtorssubjected to arrestment who were interviewed

only 10 said that they gave their permission (9 in writing
and one orally) to the release of the arrested wages.
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(i) One possible option: requirement on employer—-arrestee
to pay attached sums to the arresting creditor

2,98 The first alternative would depart from the existing theory
of arrestment as an inchoate diligence since an extended arrest-
ment would not only require the employer to deduct the attached
sums but would also require him to pay the arrested sums to the
arresting creditor. On this view, an extended arrestment would
be equivalent to an arrestment and furthcoming and the
expression "extended arrestment" would be a misnomer. Such a
procedure exists in other legal systems. This approach, however
would present a number of problems. First, if no action of
furthcoming or employee's mandate were required before the
employer's payment of the arrested sums to the arresting
creditor, then an alternative procedure would be needed to

allow the employer or the debtor to advance pleas in bar of
payment. The problem could be overcome by introducing a new
procedure, whereby intimation was given to the employee of

the service of the schedule of extended arrestment whereupon

the debtor and employer would both have an opportunity to

apply, within a short prescribed period, to the court for an
order restricting or loosing the extended arrestment. It is
arguable that the employee should be in a position to

challenge the extended arrestment at the beginning of the
period of extended arrestment.

2.99 A fundamental disadvantage of this system, however, is
that the employer would be obliged to deduct and pay over sums
without the protection of the debtor-employee's consent, That,
we think, would placé employers in an invidious position and

we accordingly reject this option.

(ii) Second possible option: payment by employer—arrestee
~contingent on employee's non-objection or positive consent

2,100 To remove that disadvantage, the proposal might be
medified to give the employee an opportunity to object within
a prescribed period and failing objection within that period,

his consent to payment would be implied by law. The employee,
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however, cannot, in our opinion, be expected to give consent,
or implied consent, to a payment to the creditor until the sum
withheld is ascertained and falls to be paid. Accordingly,

on each pay day the employer might be required to notify the
employee of the sum withheld from his pay packet and of his
right within a short prescribed period to object to payment by
the employer of the withheld sum to the arresting creditor.

If the employee's non-objection is to be sufficient authority
for the employer's payment, then it must be conclusive against
the employee to be worth anything. But there appears to us to
be almost insuperable difficulties in obtaining evidence of
non-objection. Furthermore, i1t seems unrealistic to infer
consent from the employee's inaction since the inaction may

be attributable to gquite different factors than consent.

2.101 An alternative approach would be to make the employer's
duty of paying the creditor contingent on the debtor-employee's
actual positive consent. When serving the schedule of extended
arrestment, the officer of court would deliver tc the employer
prescribed forms of notification to the debtor. A form would

be completed by the employer and delivered te the employee with
each statement of pay. The form might have a tear-off slip for
the debtor's use containing a mandate authorising payment of

the withheld sum to the arresting creditor. This would avoid
the evidential difficulties to which we have referred. In
practice, the procedure would, however, be almost lndistinguish-
able from the scheme proposed at head (iv) below whereby an
extended arrestment would have effect as a series of arrestments
and furthcomings. For this reason, we think that the imposition
on the employer of a contingent duty to make the arrested sum
furthcoming to the creditor would be an unnecessary elaboration
and departure from the existing law, and we therefore provision-
ally reject it.

(iii) Third possible option: cumulative arrestment and furthcoming

2,102 If an extended arrestment were to operate as a cumulative

arrestment, the employer would deduct the arrested proportion
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of wages every pay day and accumulate them until the period
of the extended arrestment had expired. Each deduction made
would be notified to the debtor on his pay slip.

2.102 One disadvantage of this approach would be that the
arresting creditor would not be able to compel payment by

the threat of a furthcoming action until the expiry of the
period of extended arrestment. To be sure, there would be
nothing to stop the debtor from authorising payment of each
deducted amount on or after every pay day. The debtor would
not, however, have any inducement to authorise payment to the
creditor until the expiry of the extended arrestment because

it would not be till then that the creditor could raise his action
of furthcoming. For these reasons, we think that this solution
should also be rejected.

(iv) Our preferred option: extended arrestment having effect
as a series of consecutive arrestments

2.104 The fourth option, which we prefer, is that a schedule
of extended arrestment should operate as an arrestment c¢f each
instalment of pay so that the creditor could, if so advised,
compel payment of the withheld sum by the threat of an action
of furthcoming. The advantage from the creditor's standpoint
would be that he would not have to awailt the expiry of the
period of extended arrestment before obtalning payment. As
under the present law, there would be a positive inducement on
the debtor to consent to the payment to the creditor of the
withheld sums since, if the sum were due, he would not wish to
contest an action of furthcoming for the expenses of which he
would be liable.

2,105 From the standpoint of the debtor-employee, the system
should not present undue difficulties. The employee would be
informed of the sum withheld in each statement of pay while the

extended arrestment subsists.l This solution would alsc safeguard

1We have already proposed at para. 2.52 above that the debtor
should be notified at the commencement of the period of
extended arrestment, of the effect of the extended arrestment
on future instalments of pay.
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the interests of the employer since he would not be required
to pay over the withheld sums unless either the arresting
creditor obtained a decree of furthcoming or the employee gave

a mandate in respect of each withheld instalment.

2.106 We therefore suggest that (1) an extended &arrestment

should have effect as a series of consecutive arrestments

attaching the arrested proportion of earnings on each pay day

while the extended arrestment subsists. (2) The schedule of

extended arrestment should contain a note giving the employer

guidance as to the advisabiliiy of not making payment of the

arrested sums to the creditor without first obtaining a

written or oral mandate from the debtor authorising the payment.

(3) It should be competent for the debtor or the employer to

make a summary application to the court for an order recalling

or restricting the extended arrestment on the ground that

the debt is paid or on any other ground which would found a

competent defence to an action of furthceoming. (Proposition 18).

(b) Direct payment to arresting creditor or payment through
court

2.107 Although an employer has no duty to remit arrested sums
to the creditor or anyone else, almost all schedules of
arrestment in practice prominently specify the person to whom
an employer should remit the arrested sum, eg the creditor
himself or his agents. Apparently, most firms remit the
arrested sum to the person specified on the schedule without
delay, usually by cheque or postal order, though some
employers wait for the creditor, or his agent, to write to
them requesting that the arrested sum be paid or for the
sheriff officer to come in person to collect the money.l
Sometimes the debtor will himself settle the debt and the
employer will retain the arrested sum until he receives

evidence from the debtor of payment,

1See C.R.U. Arrestment Survey, para. 34.
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2.108 1In England and Wales, in Northern Ireland, and other
systems having continuous enforcement against earnings, the
employer is required to pay the attached sums to the court which
then transmits them to the judgment creditor concerned. The
question arises whether the system of payment through the court
should be adopted for extended arrestment. The principal
advantage would be that the court would keep proper independent
accounts as between the employer, creditor and debtor. This
might ease the burden on an employer since it could be provided
that he could rely on the court's collection department to
notify him when the deductions should cease. In a direct
payment system, the debtor would have a record of deductions

in his pay statements; the employer would have the schedule of
arrestment notifying him of the total sum recoverable under

the extended arrestment, together with duplicate pay statements
and a note of the cheques remitted to the creditor; and the
creditor would have the cheques sent to him. Each person
concerned should have a full record of the deductions and

should be able to work out the amounts due at any given time.

2.109 We think that our proposals to retain mandates and
furthcomings would afford sufficient protection to the debtor who
could object to any erroneous payment as under the present law.1
There would, moreover, be disadvantages associated with

payment through the court. First, the sheriff courts do not
undertake civil debt collection and, having regard to the
numbers of extended arrestments which might be laid every year
the proposal would have considerable implications for the
staffing of the courts. Extra court staff would be needed to
ingather and disburse payments, write letters, monitor extended
arrestments and audit the accounts. Second, in most cases pay-

ment through the court would be likely to cause delay: the

lIf an extended arrestment were to take effect as a cumulative

arrestment (see para.2.l02 above) there would be no case at all

for collection through the court. The case for a court collection
system would be strongest if the employer were required by the
extended arrestment to make payments and not merely to withhold
attached sums. But even in that case, the employee should have

an opportunity to object before the withheld amounts are paid
over: see para.z2.98 above.
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creditor would receive his money later than if it were sent
to him direct. Third, probably a considerable part of the
extra expense of payment through the court would have to be
borne by the State since a court fee at a realistic level
{which would be superimposed on the expenses of the diligence
and the employer's fee referred to below) would probably be
prohibitively high. We have therefore concluded that sums

withheld from the debtor's earnings by,an‘employer in pursuance

of an extended arrestment should be paid direct to the

arresting creditor or his agents and not throﬁgh a court

collection department. (Proposition 19).

(¢c) Employerts fee for operating an extended arrestment

2.110 The CRU Arrestments Survey discloses that some _
employers deduct a sum to meet at least in part, the costs
which they incur in operating an arrestment of earnings, or
in remitting the arrested sum to the creditor (eg a sum for
postal charges or the cost of a postal order or a flat rate
charge). In all cases, the 'handling charge' was deducted
from the arrested sum remitted to the creditor and not from
the exempt wages payable to the debtor. A deduction of

the latter type would infringe the Truck Acts 1831-1940 in
the case of workmen protected by those Acts.l In English
law, however, a debtor's employer is allowed by statute to
deduct a prescribed sum, (currently 50p) from the earnings
otherwise payable fo the debftor on each occasion on which
he makes deductions under an attachment of earnings order.2
This statutory charge is a small contribution towards the
employer's "clerical and administrative costs'" and was
apparently not intended to reimburse the employer in full for
his work.

lSee Ewing and Maher, "Arrestment of Wages and Unfair Dismissal®
1979 S.L.T. {News) 185 at p.187.

2Attachment of Earnings Act 1971, s.7(4); and see Attachment
of Earnings (Employers' Deduction) Order 1980 S.I. 1980/558,
which increased the fee from 13p to 50p.
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2.111 We think that employers should be entitled to make a
similar charge in Scotland, though a realistic fee would
probably be too high. A flat rate would be rational since
the work involved does not depend on the amount of pay

deducted. We suggest therefore that an employer should be

entitled to deduct a "handling charge" for operating an

extended arrestment of 50p on each occasion on which he is

required to make deductions from the debtor's pay. The

charge should be deducted from the earnings payable to the

debtor rather than the arrested sum and the employer should

give the debtor a statement of the charge deducted along

with a statement of the arrested sum. {(Proposition 20).

(6) Competitions between extended arrestments

2,112 In this Section, we suggest -

(a) that while a current extended arrestment subsists, a
later extended arrestment against the same debtor's earnings
should be ineffective; but

(b} that provision should be made for fair sharing of the
proceeds of the current extended arrestment or for superseding
ittnfa”consolidated”earnings transfer order or by a debt
arrangement scheme by means of which the competing creditors

would share in the attachable earnings.

(a) Later extended arrestment to be ineffective

2.113 Two or more creditors may serve arrestments on the
debtor's employer in the same pay period. In such a case,
the general rule is that the creditors rank on the arrested
earnings according to the time of the service on the employer
of their respective schedules of arrestme-nt.rL A prior arrest-
ment has ﬁriority over a later arrestment although a later arrest-
ment in the same péy'period will attach any balance of arrest-
able wages left. Where the first arrestment is based on an
ordinary debt and the second arrestment is based on aliment,
rates or taxes, the first arrestment will attach the surplus
wages above the statutory subsistence exemption and the

lGraham Stewart, op. cit., p.137. The only apparent exceptions

to this general rule are Exchequer decree arrestments to
which we revert at para. 4.17.
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later arrestment will attach the balance since the subsistence
exemption does not apply to arrestments to enforce alimentary
debt, rates or taxes.l We deal elsewhere with alimentary debts2

and rates and taxes.3

2.114 We do not think that the employer should be required to
divide the arrestable earnings among competing arresting
creditors rateably (i.e. so that each receives the same pro-
portion of his debt), or equally, or according to any other rule
of division. We note that in practice (contrary to the strict
letter of the law), some employers do in fact_divide arrestable
earnings between creditors who lay arrestments in the same pay
period,4 but to authcrise and require them to do so throughout
the prolonged period of an extended arrestment would impose

too heavy a burden on them. In our view, therefore, a later
extended arrestment should be ineffective while a4 current

extended arrestment subsists.

(b) Fair sharing between competing creditors
2.115 We do not think that creditors "shut out" by a prior

extended arrestment should be required to wait several months
since it might encourage poindings or, as the McKechnie Report
suggested, encourage also a race of diligences and penalise
considerate creditors. Some provision should therefore be
made for fair sharing among creditors of the debtor's attach-

able earnings.

(i) Equalisation under section_10 of Bankruptcy {Scotland)
Act 1913

2.116 It would be legislatively possible to bring extended
arrestments within the scope ¢f section 10 of the Bankruptcy
(Scotland) Act 1913 which provides for the equalisation of
poindings and arrestments, and claims by creditors holding
liquid documents of debt, used or made within a period of

60 days before and four months after rotour bankruptcy.5

This provision has effect if no sequestration follows

Wages Arrestment Limitation (Scotland) Act 1870, s.4.

3

Par- . 3.6 et seq. Para. 4.16 et seq.

See ¢.R.U Arrestment Survey, para. 29.

(S NN \V I

We propose to examine this provision in a future Memorandum.
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the debtor's notour bankruptcy. If sequestration does follow,
then (a) arrestments and poindings executed within the period
of 60 days before the date of sequestration are rendered
ineffectual, in a question with the trustee in the
sequestration, by section 104 of the 1913 Act, and (b) under
section 10 of the Act, arrestments and poindings executed

more than 60 days before the date of sequestration, but in

the same equalisat. n period as the seéquestration, rank pari
passu with it, the practical effect being that the arresters
and poinders lose their preference over the general body of
creditors.l While section 10 is sometimes used, in practice,
in the case of arrestments of funds in bank accounts and other
assets, it is rarely, if ever, used in relation to wages and
salary. To incorporate extended arrestments in section 10
would mean that poindings, ordinary arrestments of assets
other than earnings, and extended arrestments of earnings,
used within the statutory period, would all rank equally.

This would seem to us to complicate unduly an already
complicated provision. Moreover, there is some doubt

whether section 10 only allows sharing of the proceeds of an
arrestment among participating creditors outwith sequestration
if the arrestment is followed by a furthcoming2 and this

seems 1lnappropriate in the case of extended arrestments. We
therefore reject this solution and, moreover, suggest that

it should be made clear that section 10 does not apply for

the purpose of equalisation of extended arrestments.

1See Stewart v. Jarvie 1938 S.C. 309.

Thus s.10 requires an arresting creditor to account to
creditors claiming equal ranking only where the arrester
"shall in the meantime obtain a decree of furthcoming and
preference, and thereupon shall recover payment...". In
practice, we understand that s.10 is sometimes applied

by arrangement without the need for a furthcoming though
a furthcoming will avoid challenge of the transaction as
a fraudulent preference if the debtor is subsequently
sequestrated.

83



(ii) Obligation on arresting creditor to account to later
creditors claiming and ranking

2.117 While it would be unsatisfactory to apply section 10 of
the 1913 Act to extended arrestments, the sharing among creditors
outwith sequestration of sums attached by an extended arrestment
might nevertheless be introduced by a provision specially
designed for that purpose. Thus, it might be provided that,
while an extended arrestment subsists, any creditor holding a
decree or liquid document of debt may rank pari passu on any
sums paid to the arresting creditor on the debtor's authority
by the arrestee-employer, being sums paid after the other
creditor has notified the arresting creditor of his claim,

but reserving to the arresting creditor the expenses of the
extended arrestment. We revert below to the effect of a
gsequestration of the debtor on a prior or subsisting extended
arrestment. An employer would be under a duty to return to
the sheriff officer or messenger a schedule of extended
arrestment served on him while an earlier extended arrest-

ment was current and to give the officer particulars of the
earlier extended arrestment, including the name and address of
the creditor on whose behalf it was laid, the debt on which

the extended arrestment was based, and the date when it was
served. This information would enable the later creditor who
instructed the officer to decide whether or not to claim a
share in the sums recovered. A form of claim by the later
creditor might be prescribed. If the earlier creditor

refused or delayed in payment of the later creditor's share of
the attached sums, the later creditor would be entitled to
enforce the claim by a court action, Jjust as an "equalised"
crediter may raise an action to enforce his claim under section

10 of the 1913 Act - though such actions are very rare in
modern practice.

2.118 A provision on these lines would meet the claims of
later creditors without imposing any substantial burden on
employers. Nor would the provision be as complicated as section

10 of the 1913 Act. It would, however, be troublesome to the

84



first arresting creditor especially if several later creditors
made claims at different times to share in the attached sums .
Whether it would involve trustees in sequestrations in recovering
equalised sums would depend on the retroactive effect of

sequestration on prior diligences which we discuss below.

(ﬁi)Conjoining and ranking creditors in 'consolidated!
earnings transfer order

2.119 Another approach would be to enable the later creditor
to apply to the court for an earnings transfer order such as we
discuss in Part III. In making an earnings transfer order,

the court would recall the existing extended arrestment guoad
future instalments of the debtor's pay and conjoin and rank

the competing creditors pari passu (ie rateably in proportion

to the amount of their debts) on these future instalments.
Such an order would resemble a consolidated attachment of
earnings order in England and Wales made by the court under
section 17 of the Attachment of Earnings Act 1971. Under such
an order, the creditors rank rateably unless one is a priority

creditor (ie for maintenance or fines).1

2.120 The details of this proposal woulid have to be specified
with some precision. First, the prior extended arrestment would
attach the earnings falling due every pay day until the earnings
transfer order took effect. The relevant date at which the
earnings transfer order would take effect should be prescribed,
and might be retroactive to the date of lodging the application
in court or the date of intimation of the application to the
employer or prior creditor or it might be the date of the order
or the pay day next following the grant of the order. The

first creditor would be allowed the sums already attached up

to the date when the earnings transfer order took effect, and

would be allowed the expenses of laying the extended arrestment.

1County Court Rules, Order 25, Rule 90(8). In France, later
creditors may be conjoined in an exlsting saisie-arret. The
judge calls all the creditors together to agree a distribution
in default of which he draws up a scheme of division: Article
R. 145-14, Chapitre V, Code du Travail.
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The later creditor would not participate in these sums. A second
extended arrestment laid while a first extended arrestment
subsists should not be competent, nor should the expenses be
recoverable. As mentioned at para. 2.117 above, however, it
would be necessary to require the employer to return to the
officer of court a schedule of extended arrestment served on

him while the first was current and to give the officer
particulars of the earlier extended arrestment. This would
enable the later creditor to re-serve the extended arrestment

at a later date, to use another diligence, or to apply for an

earnings transfer order.

2.121 On making an earnings transfer order, the court would
specify deduction rates which took into account the debtor's
liability to both creditors. A third creditor and subsequent
creditors could if necessary be conjoined in the order. The
date from which a later creditor's ranking takes effect would
have to be prescribed and should presumably be the date when
his application to be conjoined is granted. The employer would
remit the deductions to court for disbursement by the clerks of

court to the creditors in accordance with their ranking.

2.122 This solution would involve the expense of Jjudicial
proceedings but the burden of ranking creditors would be
shouldered by the court, which is arguably best fitted to
undertake this task.

(iv) Conjoining and ranking creditors in wage—earner's debt
arrangement scheme

2.123 Yet another approach would be to require that, apart from
sequestration, an extended arrestment should only be superseded
by a wage-earner's debt arrangement scheme such as we discuss

in Memorandum No. 50. Such schemes are primarily designed to
allow.a debtor in a multiple debt situation to make officially
supervised and legally regulated arrangements, short of
sequestration, for the orderly and regular payment within

a prescribed period of his debts out of his future earnings or
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other income. In such a scheme, a debtor would be given time
to pay in reasonable instalments; a composition or rateable
reduction of his debts would be possible; and the scheme would
be factored or administered by a person appointed by the court.
We consider that the administrator of the scheme should be able
to intercept a portion of the debtor's earnings by earnings

transfer order.

2.124 We envisage that, normally, the initiative for such a
scheme would come from the debtor since his co-operation is
essential. In the present context, however, the initiative
must come from the later creditor shut out by the prior
extended arrestment. Moreover, the principles of extension of
time to pay, and of composition of the debts, make debt
arrangement schemes more complicated than earnings transfer
orders in which creditors are conjoined and ranked and while they
might be competent ways of superseding an extended arrestment,
an earnings transfer order in which creditors were conjoined
and ranked would still be more appropriate than a debt
arrangement scheme in cases where the debtor was not willing to

make proposals for such a scheme.

What is the appropriate =zolution?

2.125 Have provisionally concluded that the most appropriate
solutions are probably those outlined under heads (ii) and
{1ii) above. To elicit comment, we put the following

propositions: (1) For so long as a debtor's ecarnings are

subject to a current extended arrestmenti, a later extended

arrestment against those earnings should be ineffective

(2) Assuming provision should be made to secure equality for
later creditors, then (a) should this provision impose an

obligation on the arresting creditor to account to later

creditors claiming a pari pasrcu ranking while the current

extended arrestment subsists, or (b) should provision be made

for conjoining and ranking the creditors in =a 'consolidated!

earnings transfer order such as we consider below? (3) It is

suggested that extended arrestments should be expressly excluded
from section 10 of the Bankruptcy (Scotland) Act 1913 (equalisation
of arrestments and poindings within 60 days before, and four

months after, notour bankruptcy). {(Proposition 21).
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(7) Other matters
2.126 Generally speaking, we think that. the rules relating to

arrestments should apply (with any necessary modifications) to
extended arrestments except where we have indicated otherwise.
We envisage, for example, that the court would be empowered to
recall or to loose an extended arrestment on payment or
consignation of the debt in like manner as an ordinary arrest-
ment in executicon may be recalled or loosed.1 There may,
however, be some minor incidental or consequential matters on
which specific provision would be desirable; for example, how
the three year period of the negative prescription of an
arrestment2 is to apply to an extended arrestment; or whether
an extended arrestment, like an ordinary arrestment in execution,
should be available to enforce future debts if the debtor is
verging on insolvency;3 or whether the procedure in actions of
furthcoming following extended arrestments should be modified
or simplified in any way. We leave these matters for future
consideration but invite views on whether specific provision
is needed on these or any other matters not identified in the
Memorandum.

lA recall extinguishes the arrestment; a loosing entitles the
arrestee to pay the arrested sums to the debtor, but in case
he does not do so preserves the security obtained by the
arrestment.

2See Debtors (Scotland) Act 1838, s.22.
3Graham Stewart, op.cit., p.22.
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PART III: PROPOSALS FOR EARNINGS TRANSFER ORDERS AND THEIR
RELATIONSHIP WITH EXTENDED ARRESTMENTS

Preliminary

3.1 We have already outlined in Part I the main differences
between extended arrestments and earnings transfer orders,1 and
we suggested there that extended arrestments should be the main
diligence against salary or wages used to enforce ordinary civil
debts.2 In Part II, however, we sought views on the question
whether earnings transfer orders might be used to resolve
competitions between two or more creditors using, or seeking

to use, extended arrestments.3 In this Part, we seek views on
the question whether earnings transfer orders should be com-
petent in other situations.4 Thereafter, we set out for
comment and criticism a possible legislative scheme regulating
the making, operation and termination of earnings transfer

orders.5

(1) Cases where earnings transfer orders might be competent

3.2 In addition to multiple extended arrestment cases, we have
identified four other possible situations where earnings transfer
orders might be helpful, namely (a) in connection with
sequestrations; (b) in connection with debt arrangement schemes
such as we discuss in Memorandum No. 50; (c) for the enforce-
ment on default, or collection even in the absence of default,

of payments of aliment and periodical allowance; and (d) for

the enforcement of criminal fines.

=2

Paras. 1.24 to 1.27.

Para. 1.37.

Paras. 2.119-2.122 and 2.125.
Paras. 3.2 to 3.24.

Para. 3.25 et segq.

LS L SN ¥V I V)
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{(a) Sequestrations

3.3 At present, under section 98(1) of the Bankruptcy (Scotland)
Act 1913, a trustee in a bankrupt's sequestration may obtain a
declarator vesting the bankrupt's future wage or salary in the
trustee insofar as it exceeds a suitable aliment. This result
has been achieved only as a result of robust judicial inter-
pretation.1 The present theory is that the trustee has only a
personal right to the bankrupt's post-sequestration earnings,
which right is made real by the court's vesting declarator. The

court's order binds the bankrupt to pay the excess earnings above

a suitable aliment to the trustee, and the order cannot be directed

to the employer binding him to pay the excess earnings to the

trustee. In our forthcoming Report on Bankruptcy, we intend to
recommend that, in its application to the bankrupt's wages or
salary, section 98(1) should be replaced by new provisions
whereby these "personal earnings'" would vest in the bankrupt but
the trustee would be entitled to apply to the court for an order
requiring the bankrupt or his employer to make payment to the
trustee of such portion of the bankrupt's earnings as the court
may determine to be in excess of a suitable aliment for the
bankrupt in view of his existing circumstances. Already, the
courts have been accustomed to exempt from the sequestration a
much larger portion of the bankrupt's earnings than would be
exempt under the statutory wages arrestment limitation rules.2
The level of exempt earnings is above subsistence level: thus
it has been held that:

... 1t is against the policy of the law to keep a
bankrupt at the lowest line of poverty. He must be
allowed to enjoy the fruits of his labour insofar as
to allow him to live on the social level upon which
he stands."

It might be though more important that the debtor pay his
creditors then that he should preserve a particular social
rank in life, but it seems sensible not to fix the exemption

‘at a level which discourages the bankrupt from continuing to

1See especially Caldwell v. Hamilton 1918 S.C. 677; 1919 5.C.
(E.L.) 100.

2See Caldwell v. Hamilton, supra; Young v. Turnbull 1928 S.N.

46; Webster v. Douglas\(l933) 49 Sh. Ct. Rep. 294; Birrell's Tr
v. Birrell 1957 S.L.T. (8h. Ct.)7; Cochran's Tr. v. Cochran
{(1958) 74 Sh. Ct. Rep. 75.

3Webster v. Douglas, supra, at p.296.
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hold‘his_jobi or which destroys the incentive to continue
earning at the same‘level.2 The court will increase the
exemption to take account of dependant53 and decrease it

having regard to a cohabiting spouse's resources.4

3.4 We would expect the court to continue to'adopt.the same
principles in the future. We have concluded therefore

that it _would not be desirable to introduce earnings_transfer

orders only for use in connection with sequestrations but if

such orders are made competent outside sequestrations, then

there is a case for making the orders available to a trustee

in a sequestration as the means of attaching earnings for the

general body of creditors (Proposition 22). Our reason for

making this propesal is that exemptions from diligence and
from.sequestrations should be harmonised so far as possible.
We note that, while in England and Wales, attachment of
earnings orders may be used in connection with administration
orders,s a different type of discretionary order on employers
is used in connection with bankruptcy proceedings,6 but this

discrepancy seems to be largely a historical accident.

(b) Debt arrangement schemes

3.5 We think that an earnings transfer order would be more
appropriate than an extended arrestment to secure payments due
to the administrator of a debt arrangement scheme such as we
propose in Memorandum No. 50. We envisage that a debt
arrangement scheme would endure for much longer than an
extended arrestment; the maximum period in the normal case

1
2
3

Caldwell v. Hamilton 1918 S.C. 677 per Lord Salvesen at p.697.

Birrell's Tr. v, Birrell, supra, at p.7.
Caldwell v. Hamilton, supra, Birrell's Tr. v. Birrell, supra,

ctf. Inglis Tr. v, Inglis 1924 S5,.C. 226.

Cochran's Tr. v. Cochran, supra.
5Attachment of Earnings Act 1971, s.4,

6Bankruptcy Act 1914, s.51; Williams on Bankruptcy (18th ed.),
ppo 418—9.
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might be three years or thereby. Moreover, the level of the
employer's deductions from earnings would require to be
related by the court to the level of the payments due to the
administrator of the debt arrangement scheme. We therefore

suggest that if (as we propose in Memorandum No. 50) debt

arréngement schemes are introduced in Scots law, it should

be competent for the court to make an earnings transfer order

to secure payments due by the debtor to the administrator of
the scheme.(Proposition 23).

(¢) Enforcement of maintenance (aliment and periodical
allowance)

3.6 Questions arise as to the use of either extended
arrestments or earnings transfer orders to secure the payment
of maintenance (ié aliment and periodical allowahce on divorce)
viz:i- _ '

{1} Would arrears of maintenance be more appropriately
enforced by extended arrestmént or earnings transfer
order? If such arrears are enforced by either diligence,
should instalments of maintenance accruing due while
the extended arrestment or earnings transfer order
subsists be likewise recoverable by the diligence?

(1i1) What exemptions from an extended arrestment or
earnings transfer order should be provided for the
debtor, when the debt on which the diligence is
based is itself a maintenance debt (eg an award
of periodical allowance to the debtor's former
wife)? ‘ ‘

(1iii) If a maintenance debt is enforceable by an earnings
transfer order and an ordinary debt by extended
arrestment, how should a competition between them
be regulated? If the maintenance debt and the
ordinary civil debt are made enforceable by one
'consolidated’ earnings transfer order, what should
be the rule of priority as between arrears of
maintenance, or current mainfenance, on the one hand,

and the ordinary civil debt on the other hand?
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{(iv) Should a court having Jjurisdiction to make and
vary an earnings transfer order possess
Jurisdiction to vary the maintenance order

secured by the earnings transfer order?

These questions are closely connected with the questions
whether maintenance should be collected through court
collection departments as proposed by the McKechnie Report1
and whether officials of such departments should be entrusted
with powers to instruct enforcement by diligence, and powers
to apply to the court for orders for the imprisonment of
alimentary debtors who wilfully default. We intend to
publish proposals on these matters in due course, In this
Memorandum, we restrict the discussion to the foregoing
questions.

(i) Maintenance to be enforceable by extended arrestments
or earnings transfer orders?

3.7 It is for consideration whether aliment and periodical
allowance on diverce should be enforceable by earnings transfer
orders rathér_than by extended arrestment. It is a speclalty
of maintenance that the creditor will wish to recbver not only
the debts on which the debtor has already defaulted but also
instalments of current maintenance. We think that it should
be possible for the maintenance creditor to use a continuous
diligence to recover not only arrears but also current
instalments falling due while the diligence subsists. We do
not think that an extended arrestment could be used for this
purpose: while in the case of an ordinary debt an employer
could keep a running total of the amounts deducted each pay day
and stop deductions when a fixed sum debt had been cleared, he
should not be required to deal with new debts accruing due
after the extended arrestment is served on him, especially
since these amounts may be varied by the court eg on an
application 'triggered' by the extended arrestment. By
contrast, the court in making an earnings transfer order

could make an apportionment of the attached sums, as between
arrears and current instalments, having regard to the
circumstances of the case.

'op. cit., Part 7 (Alimentary Debt).
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3.8 On the other hand, an earnings transfer order might suffer
from the disadvantage that the prior intimation of the creditor's
application to the debtor would give him the opportunity to

evade diligence by changing his job, and the procedural
complications compared with extended arrestments might deter
creditors from using 1t. Research by the Department of Sociology,
Bedford College, in England and Wales undertaken for the

Payne Committeel and referred to by the Finer Report2 showed

that attachment of earnings orders "have not become established
as a major mode of enforcing maintenarce orders.in magistrates
cour'ts“.3 This research has to some extent been superseded

by the improvements made to the attachment of earnings system

in 1970,4 but as the Table opposite shows, these impfovements
have not altered significantly the use made by magistrates'
courts of attachment of earnings orders in England and Walés.5
Comparable statistics are not available for Scotland: about_lz%
of arrestments are served by the debtor's'spouse6 (presumably to
enforce aliment and periodical allowance) but there are no’
published statistics of the awards of aliment and periodical -
allowancefmade every year. The Bedford College Survey found that
attéchment-of”earﬁinés orders did not secure maintenance for

lop. cit., Appendix 2, pp. 409-431.

2(1974) Cifind. 5629, paras. 4.140-4.149.
1bid., para. 4.146. -

4 dministration of Justice Act 1970, re-enacted in the
Attachment of Earnings Act 1971. '

5Attachment of earnings orders made by the English High

Court and divorce county courts to secure maintenance are
also not numerous, amounting to only 101 orders in 1978:
see Judicial Statistics, Annual Report, 1978, Table D.8(f).

6C.R.U. Diligence Survey, para. 4.5,
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Attachment of earnings orders 1959-1978 as. percentage of
all maintenance orders made by magistrates' courts in England
and Wales.

Attachment of earnings
orders as percentage of
all maintenance orders

No. of attachment
. of earnings orders

1959 1,757 _ 7
1960 4,872 17
1961 4,929 ' ‘ 18
1962 4,406 15
1963 3,745 ' 13
1964 4,033 13
1965 4,609 15
1966 4,538 15
1967 3,785 | 12
1968 - . 3,776 ' i2
1969 3,920 13
1970 3.541 11
1971 3.188 11
1972 3,166 11
1973 3.437 15
1974 2,585 14 .
1975 ‘ 2,286 14
1976 2,311 17
1977 2,194 18
1978 1,634 15

Source: Finer Report, Table 4.11; Civil Judicial
Statistics for England and Wales.
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long periods.1 The English experience does not suggest that the
introduction of earnings transfer orders in Scotland would greatly
improvelthé recovery of maintenance.

3.9 (1) As regards the enforcement of arrears of maihtenance

(aliment and periodical allowance on divorce), it is

suggested that there are ‘three opticong, viz:

(a) ‘that only an earnings transfer order would

be competent; or

(b) that, at the creditor's option, either an

extended arrestment or an earnings transfer

order could be used; or

(c) that only an earnings transfer order could be

used but that an application for an earnings

transfer order would have immediate effect as

an extended arrestment when a copy of the

application is served on_the employer‘until

superseded by the earnings transfer order.
Views are invited on which option should be adopted. (2) It

should be competent for the court to make an earnings transfer

order with the maintenance debtor's consent even in the
absence of default, and the courit should be empowered to
attach not only arrears of maintenance but also current
maintenance accruing due while the order subsists.
(Proposition 24).

lThe Survey analysed all attachment of earnings orders between
February 1959 and January 1966. It found that in 1966, nearly
three-quarters of these orders had been discharged. Of the
discharged orders more than a third had lasted for less than
four months and three-quarters had been discharged in less

than a year. In only about one per cent of the cases was the
order revoked on the ground that arrears of maintenance had
been cleared. The amount of the arrears secured by most orders
was between £40 and £60, and less than one quarter of the
orders produced a reduction in the outstanding arrears, or

even the regular payment of current instalments. Most
discharges arose from changes of employment, (though since

1970 the orders lapse temporarily and may be made binding on

a new employer)}.
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(ii) Subsistence exemption and maintenance

3.10 Under the present law, whereas an ordinary creditor can
only arrest one-half.of the debtor's pay in excess of £4 per
week, a creditor enforcing "an alimentary allowance or payment"
may arrest the debtor's whole wages.1 It ié'clear that the
alimentary creditor's privilege of arresting the whole wages
cannot be applied to extended arrestments or earnings transfer
orders without drastic modification. The debtor cannot be
stripped of his whole wages for a period of months, still less
for an indefinite period under an earnings transfer order.
Such a rule would be self-defeating since the debtor would
simply leave his job.

3.11 Section 4 of the Wages Arrestment Limitation (Scotland)
Act 1870, in defining the arrestments which prevail over the
debtor's subsistence exemption, refers to an arrestment laid

for "an alimentary allowance or payment”. There is considerable
uncertainty about the meaning'of this phrase. We think that
if special provision is made for diligence based on maintenance,
the provision should clearly define the maintenance obligations
to which it refers. We think that "maintenance" for this
purpose should include obligations of aliment arising by oper-
ation of law from a subsisting relationship (eg husband-wife,
parent-child); obligations based entirely on court orders

made under specific statutes where there is no relationship
{such as mainteﬂance awarded to step-children in divorce
proceedingsz); and periodical allowance on divorce. In these
cases the claims are made by the alimentary dependants cr the
maintenance creditors. But claims for reimbursement of aliment
provided to the debtor or to the debtor's alimentary-dgpendants

lWages Arrestment Limitation (Scotland) Act 1870, s.4, which
provides that the limitation formula in the Act does not apply
to an arrestment in virtue of decrees for alimentary allowances
or payments and thus preserves the common law rule under which
the cemmon law exemption from diligence (beneficium competentiae
as applied to ‘alimentary'! provisions) doeg not prevail against
diligence to enforce ‘'alimentary debts'. ‘

2Matrimonial Proceedings (Children) Act 1958, s.7.
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are also treated as 'alimentary' so that an arrestment against
the debtor's earnings to enforce the claim for reimbursement
prevails over a common law subsistence exempti_on.l These are
claims for arrears by third parties not in need of aliment
themselves, .and unless the claims compete with another person's
claim, should not be enforceable by earnings transfer order
since there is no need to apportion the deductions as between

arrears and current instalments.

3.12 In discussing what exemptions should be provided for the
subsistence of the debtor when the debt on which the dilligence
is based is itself a méintenance debt; three types of case have
to be considered. The first is where the debtor hés neo depend-
ants living with him whom he is legally liable to maintain, or
whom he is in fact maintaining. In this case, if the limitation
rules on extended arrestments allow an exemption for dependants,
the exemption should not apply, and, in the case of an earnings
transfer order, the deduction levels fixed by the court would
take account of the actual position. The second case 1s where
the debtor has dependants whom he is legally liable to maintain
living with him, eg a spouse and children by a second marriage.
On a strict legal view, the 'first family' comes first and no
allowance would be made for the subsistence of the'second family
who must look to social security. On another view, the reality
of the situation may often be that the debtor would terminate
his employment rather than support his first family at the
expense of the second family, and that the first family should
be supported by social security.2 The third case is where the
debtor has dependants (perhaps a cohabiting partner) whom for
socilal éecurity'purposes he may be liable to maintaln out of
earnings; the considerations here are similar to the second

case.

lWilson and Duncan, Trusts, Trustees and Executors (1976)
p.97. '

®Henry v. Henry 1972 S.L.T. (Notes) 26.
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3.13 To sum up, (1) the existing rule whereby a maintenance

creditor can arrest the whole wages of a debtor should not

apply where the aliment is enforceable by earnings transfer

order or extended arrestment. (2) If maintenance is to be

enforceable by extended arrestment, and the extended

arrestment gives an exemption for the subsistence of dependants,

then that exemption should not apply where the debt on which the

eXxtended arrestment is based is a maintenance debt. Views are

invited, however, on whether there should be an exception to

this rule where the debtor has alimentary dependants in fact

living with him whom he is legally 'liable to maintain. It is

suggested that de facto alimentary dependants whom the

maintenance debtor is not legally liable to maintain should

not be taken into account. (3) Where maintenance is enforced

by earnings transfer order, should the court (in fixing

deduction levels) take into account the maintenance debtor's

liabllity to maintain dependants in fact living with him and

whom he is legally liable to maintain? ‘(4) "Maintenance" for

the purpose of this Proposition and Propositiong 24 and 26

should be taken as including aliment, statutory maintenance,

periodical allowance on divorce, and maintenance due under

comparable non-Scottish orders enforceable in Scotland, but

should not include claims by a third party for reimbursement

of aliment or maintenance provided to the debtor or his

alimentary dependants in the past, notwithstanding that they

are treated as "alimentary" at common law for the purposes

of exemptions from arrestment. (Proposition 25).

(iii) Priority in competition between diligence for maintenance
and diligence for ordinary debt: jurisdiction to vary
maintenance in competition cases

3.14 The next question is, if a maintenance debt is enforceable
by an earnings transfer order and an ordinary debt by an
extended arrestment, how should a competition between them be
regulated? We suggest that the creditor 'shut out' by the
previous diligence should be entitled to apply for an earnings
transfer order in which the two creditors would be conjoined

and entitled to a share of the earnihgs attached after (say)

the date of the order.
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3.15 It would be necessary to determine what should be the
rule of priority as between arrears of maintenance or indeed
current maintenance, on the one hand, and‘the ordinary civil
debt on the other hand.. The appropriate solution is not self-
evident and English law is not necessarily helpful in this
respect.1 The rules of priority should be consonant with the
ranking of spouses' claims in sequestrations under the
Bankruptcy (Scotland) Act 1913, (which we describe in our
Memorandum No. 502). It seems clear that a maintenance
creditor should rank equally with the ordinary creditor for
arrears of maintenance accrued up to the date of the earnings
transfer order. However, in relation to maintenance accruing
due while the earnings transfer order subsists, there are

two conflicting approaches under the Bankruptcy (Scotland)

Act 1913. On the one hand, the maintenance creditor cannot
rank for maintenance accruing due during the sequestration,
since maintenance is only due where the maintenance debtor has
a surplus, and a bankrupt has no surplus. On the other hand,
when making an order for payment to the trustee of wages or
salary earned during the sequestration, the court will allow
the debtor to keep a proportion of earnings for the support of
his alimentary dependants at least if living with him because
he is unlikely to continue earning if his creditors are preferred
to the alimentary claims of his wife and children living in
family with him. We think that the first policy is appropriate
since the maintenance creditor is not 1iving in family with the
debtor any more and giving her priority would not encourage

the debtor to continue earning.

3.16 It might be thought unsatisfactory if current maintenance
were to continue to accrue while the earnings transfer order in
favour of an ordinary creditor prevented the maintenance creditor
from enforcing it.. One way of dealing with this problem would

be to enable the court to vary or recall the maintenance decree.

1Under the Attachmerit of Earnings Act 1971, Sch.3, paras. 7 and
8, an attachment of earnings order securing maintenance has

priority over an order securing an ordinary debt.

2para. 2.48.
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3.17 In order to focus the issues we suggest that (1) whatever

new diligence is competent to secure payment of maintenance
in terms of Proposition 24 above, a competition between

diligences against earnings for maintenance and for ordinary

debts should be resolved in proceedings for the making, or as

the case may be the variation, of an earnings transfer order.
(2) The maintenance creditor should rank rateably with the

ordinary creditor in respect of arrears of maintenance accrued

up to the time of the making of the order or, as the case may
be, its variation. (3) The maintenance creditor should not,

however, rank with the ordinary creditor in respect

of future instalments of maintenance accruilng due while the

earnings transfer order is in force. (4) It is for

congideration whether the court dealing with the earnings

transfer order should have power on the application of either
party to the maintenance obligation, and perhaps also of its

own motion or on the application of the competing ordinary

creditor, to review the decree for maintenance, and should

have power to vary or recall the decree including power to

suspend its operation for the period when payments under the

earnings transfer order are made to the ordinary creditor.

(Proposition 26)}.

(d) Enforcement of payment of criminal fines etc
3.18 The Scottish Council on Crime (SCOC) suggested that

arrestments of wages used to enforce criminal fines should not

require to be made weekly,lwe assume that one or other of the
proposed continuous diligences against earnings should be
available to enforce payment of fines. We suggest that earnings
transfer orders might be a more appropriate form of diligence
against earnings than extended arrestments. The great

advantage of extended arrestments 1s that they can be used
without special application to the court and means tests.

But in criminal proceedings these advantages do not apply

1Report on Fines (S.H.H.D.; October 1974) para. 4.19.
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aince the court has itself to consider, on the basis of a
means inquiry, whether or not to grant warrant for civil
diligence and can at the same time exercise a discretion as
to the level of deductions.1 We Suggest that similar
considerations apply to the recovery of other debts arising
out of criminal proceedings, including caution and sums due
under a compensation order against a convicted person such as
is provided for by the Criminal Justice (Scotland) Bill 1979-80
currently before Parliament. We note that compensation by
offenders under that Bill will be paid into court, for
disbursement to the victim of the offence and be enforceable
by the court rather than by the victim, and that the court

must take the offenders means into consideration so far as known.

3.19 It does not however follow that the court, in fixing the
level of deductions, should necessarily be bound by the
criteria applicable in civil diligence. The SCOC Report (at
para. 3.13) noted:

“the current trend to limit the scope of diligence
as (a) means of recovering civil debts presumably so
as to avoid undue hardship. While this trend may be
understandable in its application to civil debts we
can see no reason why it should be extended to the
use of civil diligence as a means of recovering fines.
Accordingly if further legislation should be intro-
duced so as to limit or restrict the use of civil
diligence, we would hope that diligence used for the
recovery of fines would be excluded from any such
provisions."

This may be taken as meaning that if the level of the subsistence
exemption in diligence agaiﬁst earnings is raised, as for example
we propose in this Memorandum in the context of both extended
arrestments and earnings transfer orders, then consideration should
be given to the question whether the increased exemption should
apply to diligence for the enforcement of fines. It might be
argued that a person should be required to undergo a greater
sacrifice to pay a criminal fine than to pay a civil debt. We

suggest therefore that in making an earnings transfer order in

lWe note two developments, following proposals in the SCOC Report,
which may assist the court; namely, that the new form of summary
complaint includes a means form, see Act of Adjourmal = (Form

of Complaint) 1978, Sch.6. Further an experiment 1s being
arranged in two sheriff courts in the use of fines collection
officers.
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criminal proceedings, the court should have a discretion to

fix the deductions in its order. Thus if fixed criteria for a
normal deduction rate or protected earnings rate were introduced
for civil cases, the court in criminal cases would not be bound
by them.

3.20 Third, the SCOC Report proposed that the expenses of
diligence in criminal cases should be recoverable from the
debtor and not, as at present, payable by the Exchequer without
recourse against the debtor. Thus the fees of sheriff officers
serving an earnings transfer order on the employer and the like
would be met by the debtor. As a coroliary of this proposal,
the Council suggest that this Commission should consider "the
desirability of introducing a single process to recover the
amount due and the cost of the diligence". This is in
consonance with our proposals that a warrant for diligence
should cover the expenses of the diligence as well as the

debt.1

3.21 In the light of these observations we suggest that (1) an

earnings transfer ofder would be a more appropriate mode of

diligence than an extended arrestment to enforce payment of

criminal fines. (2) In fixing the levels of the periodic

amounts deductible from earnings in an earnings transfer order
enforcing a fine, the court should have regard to, but should not

necessarily be bound by, the criteria applicable in civil cases

(3) As in a civil case the offender should be liable for diligence

expenses and the sums attached by an earnings transfer order in

a criminal case should include the fees and outlays payable to

sheriff officers for serving the steps in the diligence process.

(4) It is suggested that the above-mentioned proposals should

apply to the enforcement of other debts arising out of criminal

proceedings (eg caution, and compensation under orders against

convicted persons such as are provided for in the Criminal

Justice (Scotland). Bill currently before Parliament).

(Proposition 27).

1See First Memorandum on Diligence (Memorandum No. 47) Part III.
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(2) Obtaining -an earnings transfer order

3.22 We now turn to consider how an earnings transfer order
would be obtained and related matlers.

(a) Title to apply; prerequisites of orders and earnings
attachable

3.23 The provisions regulating title to apply, the conditions
which would have to be satisfied before an earnings transfer
order is made and the définition of the earnings attachable by
such orders, are to a large extent dependent on the rules as to
when such orders should be competent. Generally speaking only
ereditors holding warrants for diligence should have a title to
apply except in a maintenance case where the maintenance debtor
could apply.

3.24 There may be cases where it would be useful 1f the court
had a residual power to make an earnings transfer order of its
own motion; for example, where two such orders had inadvertently
been made perhaps by different courts and it is necessary to
consolidate them, or where something had gone wrong which
required the court's intervention. We do not think that a
general power to make an order of its own motion would be

extensively used by the court.

3.25 We have considered whether the court should have a dis-
cretion to refuse to make an earnings transfer order. It would,
however, clearly be wrong to confine such a discretion to attach-
ment of earnings which is generally regarded as less objectionable
than poindings and warrant sales. Discretionary powers to

refuse warrants for diligence should be limited to diligences

not favoured by the law, such as civil imprisonment,1 or should

be exercised in relation to all diligenées - a question which we

consider in our Memorandum No. 47.2 .Otherwise there is a risk

1See Ccivil Imprisonment (Scotland) Act 1882, s.4 which confers
such a discretion.

2See the discussion of a Court Enforcement Cffice in Part I of
that Memorandum.
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that poindings would be encouraged. For the same reason, the
court should not have power to delay the operation of an
earnings transfer order, though we note that in England and
Wales the court may delay the operation of an'attachment of

earnings order,
3.26 In our view, earnings transfer orders should only be

available to attach the earnings of individuals for the reasons

given in the context of extended arrestments.

3.27 To sum up these points, (1) the court might be given a

residual power to make an earnings transfer order of its own

motion, but should not have a discretion to refuse to make an

order if the application for the order is competent, nor should

it have power to delay the operation of an order. (2) As in

the case of extended arrestments, earnings transfer orders should

only be available to attach the earnings of individuals.
(Proposition 28).

(b) Courts with powers to make earnings transfer orders

3.28 It is suggested that powers tomake earnings transfer orders
should be conceded to the sheriff courts but not to the Court

of Session. If earnings transfer orders were to be made available
to enforce all types of debt, and not restricted to the cases
specified above, then the fact that the vast bulk of debt decrees
emanate from the sheriff court would point to that court as the
appropriate forum. If earnings transfer orders are restricted

to the cases specified above, then it might be thought that

the Court of Session should have power to make such orders

since most maintenance orders are pronounced in Court of Session
divorce actions rather than sheriff court aliment actions.
Nevertheless, even in that event, we think that applications for
earnings transfer orders should be made to a sheriff court
notwithstanding that the decree to be enforced was pronounced

by the Court of Session. Already the sheriffs supervise

poindings on Court of Session decrees. There are some 50 sheriff
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courts spread throughout Scotland and it is therefore easier

and cheaper for the parties or their agents to attend those
courts when required, and for officials to give them informal
advice and assistance. Moreover, 1f (as we suggest below)
earnings transfer orders were to require payment of the attached
sums into court, and sheriff court collection departments were
established, the proposal would save the expense of a separate
Court of Session collection department. We suggest therefore

that jurisdiction to make earnings transfer orders should be -

conferred on the sheriff courts whether or not the related

decree was pronounced by the sheriff court or Court of Session.

(Proposition 29).

(c¢) Local jurisdiction; index of resident debtors subject
to orders:; and extra-territorial effect of orders

3.29 It is of considerable importance that there should be
-only one court having exclusive control over each and every
eérnings transfer order directed at the pay of a particular
debtor, and the rules for the assumption of jurisdiction to
entertain applications for such orders should reflect this
objective.  So far as precedents in England and Wales are
concerned, it may be observed that a county court application
for attachment of earnings must be made to the court for the
district where the debtor resides.1 Where the application is
to secure payments by two or more debtors who are Jjointly liable,
the application may be made to one of the relevant courts, in
which case that court has sole jurisdiction.2 The court which
made the order has jurisdiction if the debtor does not reside
in England or Wales or if the order is a county court
maintenance order.3

1County Court Rules 1936, Order 25, rules 79 and g4(2).

Idem.

3Idem.
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3.30 One possible rule would be to concede jurisdiction to
the court which pronounced the decree for payment but since we
propose that only the sheriff court would have jurisdiction
such a rule would be inappropriate for orders to secure
payments under Court of Session decrees. In the case of orders
to secure maintenance payments, the sheriff court which
pronounced the decree may be the most appropriate because it
may already have entertained a proof as to the means of the
-debtor and because 1t has jurisdiction to vary the decree for
aliment. Most maintenance decrees, however, are Court of
Session orders for aliment or periodical allowance.

3.31 We therefore. suggest that the sheriff court which
pronounced the decree for payment should not normally be the
appropriate court to make an earnings transfer order and that
the court of the debtor's residence may be the most appropriate
forum.l If the debtor were to change his residence to another
sheriffdom and a new application by a different creditor were
made to a sheriff court there, then, to avoid confusion, it
might be provided that the debtor must disclose the existence
of any prior earnings transfer order to the court. It would
in any event be 1n his interest to do so. The court which
made the first order should entertain any application for
"consolidation" of other orders with it. If it were more
convenient to transfer control of an order to another sheriff
court following a debtor's change of residence or for some
other. reascon, then the sheriff could transfer the case on

application or ex proprio motu under Rule 20 of the Sheriff
Court Rules.

3.32 1In England and Wales, the registrar of every county court
is required to keep an index of the names of debtors resident

in his distr-ict,2 and attachment of earnings orders made by a

lBy "residence" we mean habitual residence and we do not think
that residence for 40 days as required by the Sheriff Courts
(Scotland) Act 1907, s.6 is necessary or appropriate.

2County Court Rules 1936, Order 25, Rule 78(1).
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county court outside that district and by other courts are
notified to the registrar.l Searches of the index may be
carried out. This is presumably an aid in credit rating and
also helps to prevent multiple ordérs in respect of the same
debtor.

3.33 As we noted above, there is a trend towards dispensing
with the need for warrants of concurrence and we suggest that

an earnings transfer order should bind the employer of the debtor
even though the employer's place of business is not within the

district or sheriffdom of the court which made the order.

3.34 It would be premature to formulate precise rules of
jurisdiction before decisions are reached on the types of case in
which earnings transfer orders would be competent. At this

stage we merely suggest that (1) the rules on jurisdiction to

entertain applications for earnings transfer orders should be

designed to ensure that one court has exclusive control over

every order affecting the pay of a particular debtor.

(2) Tt is suggested that the sheriff court of the district
in which the debtor is regident should normally |
have jurisdiction. (3) An earnings transfer order should

bind the debtor's employer without the need for a warrant of

concurrence if his place of business is in Scotland notwith-

standing that the court making the order does not otherwise

have jurisdiction over him. (4) It is for consideration whether

the sheriff clerk should be required to keep an index of the

names of debtors resident in his court district who are subject

to earnings transfer orders to help prevent multiple orders

and possibly to assist credit rating enquiries. (Proposition 30).

lIbid., rule 78(2); Rules of Supreme Court, Ord. 104 rules 7
and 15; Magistrates Courts {(Attachment of Earnings) Rules 1971,
rules 6 and 21. ‘
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(d) Court's power to fix amounts of deductions from earnings

3.35 1In the attachment of earnings order system in England and
Wales, the court, after enquiry into the debtor's‘resoufces and
liabilities, exercises a discretionary power to fix the level
of the amounts withheld by the employer from thé debtor's
carnings. This discretion and the means inguiry

sharply distinguish this form of enforcement from arrestments,
or extended arrestments. The questions arise whether the court
should have such a discretion in making an earnings transfer
order, and, if so, what should be the factors or guidelines
controlling exercise of the discretion?

(i) Judicial discretion or fixed rules?

3.36 If a court making an earnings transfer order were not to
have a discretion based on a means inquiry in fixing deductions
from a debtor's earnings but were to apply fixed rules, then
the main remaining difference between such orders and extended
arrestments would be that it would be possible to conjoin and
rank competing creditors in an earnings transfer order but not
in an extended arrestment. ‘Qther important differences are to
some  extent directly or indirectly contingent on the existence
of a judicial discretionary power to fix the deduction levels:
thus, the case for allowing the crder a potentially unlimited
duration depends on the order being adapted to the individual
debtor's circumstances, and the case for requiring payment into
court depends largely on the order's potentially unlimited
duration, except where the couft has to.collect and disburse

instalments to two or more creditors.

3.37 We suggest that a judicial discretion to fix deduction

levels might be appropriate in sequestrations, debt arrangement
schemes, and maintenance and fines cases, but where the purpose
of the earnings transfer order is to conjoin and rank creditors
in multiple extended arrestment cases, it could be argued that

the deduction levels used in extended arrestments should apply.
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3.38 Fixed rules would avoid the need for a means enquiry and
exercise of judicial discretion in making the order and would
also facilitate the transfer of an order to a new employer on
a change of job. An earnings transfer order system might
well fail if an order can be easily defeated by a change of
employer. Statutory methods of calculating deductions would
avoid the need for a new application to the court for a fresh
exercise of discretion on a change of employer: a change of
employer would only require (1) a formal amendment of the
earnings transfer order to make it binding on the new employer,
and (2) intimation of the amended order to the new employer.
On the other hand, provisions for the temporary abeyance or
lapse of orders on a change of job following the English model
might, as we suggest at para. 3.70 below, meet this problem.

(ii) Discretionary criteria of computation

3.39 Assuming for the moment that a judicial discretion in
fixing deductions is appropriate, the next question is, what
should the discretionary criteria be? In the English system
of attachment of earnings,l and in the Northern

Ireland system based on it, the court's discretion is not
absolute.

3.40 In the English system, an attachment of earnings order
requires the employer to make periodic deductions from
"attachable earnings" as defined,2 and the deductions are
computed by the employer by reference to a "normal

deduction rate" and a "protected earnings rate'" both of
which are specified in. the order and expressed as a sum of

money per week, month or other period.3 The normal

lsee the Explanatory Booklet for Employers on The Attachment

of Earnings Act 1971 published for the Home Office and
lord Chancellor's Office by H.M.S.0. (London, 1971) which
provides a brief and clear discription for laymen of the
way in which the Act operates. '

2, ttachment of Earnings Act 1971, Sch.3, para. 3, discussed
at para. 2.74 above.

1971 Act, s.6.

3
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deduction is what the court thinks reasonable to meet the
debtor's liability and is usually expressed as a weekly or
monthly rate. The protected earnings rate is what the
court thinks it reasonable for the debtor to retain having
regard to his resources and needs.

3.41 On each pay day, the debtor's protected earnings are
set aside before a deduction from his attachable earnings
is made, and must be paid to the debtor insofar as he has
encugh to cover them.

3.42 If the balance of attachable earnings, after setting
aside the protected earnings, is large enough to allow a
deduction at the normal deduction rate specified in the
order, then that'deduction is made and paid into court and
the balance given to the employee in addition to his
protected earnings.

3.43 If the balance of the attachable earnings, after
‘setting aside the protected earnings rate, is too small to
allbw full deduction at the normal deduction rate specified
in the order, then the employee receives only his protected
earnings and the remainder is paid into court for

disbursement to the creditor or creditors.

3.44 Under this system, the protected earnings rate
guarantees the debtor sufficient for his subsistence. The
Supplementary benefit scale rates1 are circulated to the
court registries in England and Wales to be used as a rough
guide for the courtin fixing the protected earnings rate.
In Billington v. Billington2 it was held that while the
1971 Act gives the court a discretion to fix the protected

earnings rate, 1t would not normally be reasonable to fix
a rate which would have the effect of bringing the debtor's
resources below the supplementary benefit =scale rates deter-

mining a person's "normal requirements" (ie the subsistence

lSupplementary Benefit Act 19786, Sch. 1.
2[1974] Fam. 24; [1974] 1 All E.R. 546.
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level giving rise to a claim for supplementary benefit). It
was observed that the special circumstances of a debtor (eg
support by a wealthy spouse) could mean that his earnings were
only pocket money.1

3.45 1If the Scottish courts were to have a discretionary power
to fix deduction levels in earnings transfer orders, there would
be advantage in adopting the bases used in the English system
of attachment of earnings. The English experience would be
helpful in establishing and operating a Scottish system and
harmonisation might assist employers and creditors with
businesses in both "law districts".

3.46 To sum up, (1) views are invited on the most appropriate

method of calculating the deductions to be made from a debtor's

earnings in pursuance of an earnings transfer order. in

particular, should the amount of the deductions be set by

reference to_statutory rules or be fixed by the court in its

digcretion? (2) 1If the deductions are to be fixed by judicial

discretion, then it is suggested that (following the pattern of

attachment of earnings orders in England and Wales) an earnings

transfer order should set a "protected earnings rate" (being the

minimum amount which the debtor retains from his earnings) and a

"normal deduction rate" (being the amount deducted from the

balance of net earnings left after setting aside the protected
earnings rate and paid to the creditor). It is envisaged that,

in fixing a normal deduction rate, the sheriff would have regard

to, but would not be bound by, the supplementary benefit scale

rates for the time being in force, and thus would not usually

fix a deduction rate which would bring the debtor's resources

below supplementary benefit scale rates. (Proposition 31).

{(e) Means enquiries and procedure in applications for earnings
transfer orders.

3.47 To enable the court to determine deduction levels appro-
priate to an individual debtor's financial circumstances, a

prior means enquiry would be needed. The main questions are

1Compare, however, Pepper v. Pepper [1960] 1 All E.R. 529 which
ig authority for the proposition that the court cannot consider
the debtor's potential earnings in some other job than that in
which it is sought to attach his earnings. This approach
seems unduly restrictive.
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whether the means enquiry should be by way of a prescribed

pro forma questionnaire or oral examination, whether it should
be treated as a mandatory prerequisite of an orderror merely
ag an opportunity afforded to the debtbr to give at his
discretion information to the court to prevent too high
deductions. Unfortunately experience in other legal contexts
suggests that provision for a means enquiry will present very
difficult and perhaps ‘intractable problems.1 The SCOC Report
on Fines observed -

"Even with time and manpower available for the

purpose, it is not easy to establish an individual's
means - his capital, income and commitments, necessary
and less than necessary. This has, for instance, been
the experience of the Supplementary Benefits Commission
in assessing disposable income and disposable capital for
the purpose of the civil legal aid scheme. The
calculation is, by itself, quite complex and it requires
exact information of a kind which is available only if
the person being assessed will, and can, declare it
accurately." '

We respectfully agree with this observation.

3.48 Sequestrations and debt arrangement schemes: whether

time and manpowerwould be available depends on the context in
which an earnings transfer order is competent. In sequestrations,
the objects of the bankrupt's statement of affairs and public
exXamination are to discover and trace the bankrupt's estate for
distribution among the creditors and to examine the bankrupt's
conduct and the causes of his bankruptcy, and these provisions
enable the court to assess what the bankrupt may pay to the
trustee out of earnings. Similarly, in a debt arrangement scheme
such as we consider in Memorandum No. 50, a means enquiry would
play an indispensable part in the process.

3.49 Fines cases: in the case of fines, the SCOC Report found

that the heavy case-load and the time-scale of the criminal
1

The Second (Thomson) Report on Criminal Procedure (1975)
Cmnd. 6218 para. 60.16 remarked that of all the topics on
which they received evidence, the means enquiry procedure

in fines enforcement was subjected to the strongest criticism
from their witnesses.

2Qg.cit., para. 1l.4.

113



courts make a means ingquiry peculiarly difficult, especially
where the accused pleads guilty by letter. Since July 1978,
the papers aécompanying a summary complaint have invited

the accused to make a statement of means on a prescribed form.
The SCOC Report, howevef, observed that such

a form "will improve the position but cannot be expected to
result in the court having any exact picture." Although the
purpose of the means questionnaire is primarily to enable the
court to fix the amount of a fine, presumably it could be used
in appropriate cases to fix deductions in an earnings transfer
order.

3.50 Maintenance cases: although an award of aliment or

periocdical allowance is made by the court having regard to the
debtor's financial position, the assessment is often rough and
ready especially in undefended cases; the award may become
out-of-date through a change in circumstances; and the debtor's

ability to pay may -be affected by a heavy accumulation of
arrears.

3.51 Competing extended arrestments: 1in the case of competitions

between extended arrestments, the degree of urgency will depend
on a number of variable circumstances but considerations of
falrness to later creditors shut out by a current extended
arrestment and other factors suggest that the procedure should
be as simple and expeditious as practicable.

3.52 Precedents outside Scotland: in considering means enquiries
we have had regard to the procedure used in England and Wales

to obtaln attachment of earnings orders. Completion by the

debtor of the means enquiry form is mandatory.

The Payne Report recommended that a means

engquiry should be a compulsory prerequisite of all forms of
enforcement.l The Report placed great faith in pro forma

written questionnaires which, in their opinion (a) would in

1_C_)p_.cit, para. 393.
2Para. 450,
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many cases avoid the need for the parties to attend the
Enforcement office for oral examination; (b) would be cheap;
(c) would be quicker than oral examination; and (d) would
provide information in a standardised and permanent form.
Failure to complete and return the questionnaire within eight
days would be followed by an order for personal appearance for
examinatlon, and failure to appear would be punishable as
contempt of court.1 |

3.53 Outline of possible procedure: it is not easy

to devise a procedure which would be simple, cheap and
effective. For the sake of simplicity and cheapness, we think
that written means questionnaires should be used in the first
instance in lieu of oral examination. We revert below to the
question whether completion of the questionnaire should be
mandatory. In view of the importance of the procedural aspects
we feel bound to describe a pessible procedure which illustrates
the various issues involved. The scheme outlined below assumes
the case where a later creditor's extended arrestment is

ineffective by reason of a prior subsisting extended arrestment.

(1) The later creditor would lodge an application in
the appropriate sheriff court in a prescribed form
giving particulars of the extract decree, of the
state of the debt, and of the subsisting extended
arrestment disclosed to him by the employer.

(2) It would be for consideration whether the creditor
could be represented by someone other than a
solicitor at this stage and at least some later
formal stages.

(3) A copy of the application would be served on the
debtor and on the prior arresting creditor by recorded
delivery. If the service coples were returned as
undelivered, re-service would be effected by sheriff

officer.

1The Law Reform Commission of New South Wales in making similar
proposals for a means inquiry, said in terms that they were not
as optimistic as the Payne Committee regarding the effectiveness
of a questionnaire but hoped that it would provide a basis of
information in most cases. See Draft Proposal Relating to the
Enforcement of Money Judgments (1975) p.48.
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(4)

(6)

The copy of the application served on the debtor would
enclose a means questionnaire in a prescribed form,
order the debtor to return it duly compléted within,
say, eight days, and also cite him to attend court at
a specified time (say 15 days)‘if he wishes to make
representations or to object on competent grounds,

eg that the debt had been paid. The form would
invite the debtor to state what sums he would be
prepared to have deducted from earnings. It would
also indicate the consequences of failure to return
the completed form timeously.

If the debtor returned the guestionnaire duly completed,
the sheriff clerk would nbtify the applicant creditor
and prior arresting creditor who would only need to
attend court on the stated day if they did not accept
the debtor's proposals or the debtor had indicated
that he wished to attend. If neither creditor
appeared, the sheriff would make an earnings transfer
order in terms of the debtor's proposals on deductions,
or, if no proposals had been made, would fix such
deductions as appeared reasonable.

The earnings transfer order would be made by the
sheriff after hearing the parties (if they attended)
or considering their proposals (if any). A preof
would be ordered if any substantive defenée to the
diligence disputing relevant facts was lodged. After
the order had been granted, the applicant creditor
would obtain an extract and serve it on the employer
and the prior arresting creditor by recorded delivery
post, which failing by sheriff officer. The debtor
might be sent a copy for information.

3.54 Means questionnaire mandatory or discretionary? The

foregoing procedure is complicated enough, but would become even
more complicated if return by the debtor of a completed means
guestionnaire were made a mandatory requirement. If he failed

to comply with such a regquirement, it would be necessary to
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empower the court on the. creditor's motion to order him to
attend the court on pain, of proceedings for confempt of court
or on the'analogy'of letters of second dili_gence.1 If on the
other hand, cgmpletion and return of the questionnaire were not
mandatofy; debtors might nof return the questionnaire. A
possible compromise solution might be fo follow the precedent
of the sﬁmmary criminal complaint questionnaire. The return
of the questionnaire would not be mandatory but would
nevertheless have a sanction{(by which we mean a threat tending
to induce compliance rather than a penalty for non-compliance)
namely that, in the absence of a completed questionnaire, the
court might fix an unduly high level of deductions from
earnings.

3.55 1In the light of these remarks, (1) Views are invited
on_the procedure putlined. in para.3.53) to be followed in

obtaining an earnings transfer order. (2) In particular,

(i) should the means enguiry be by way of a prescribed written

guestionnaire served on the debtor or oral examination?

(ii) Should completion and return of a written questionnaire
within a prescribed period be treated as a mandatory

requirement on the debtor or merely as an opportunity

afforded to the debtor to ﬁive at his discretion information

as_to his means to prevent the court from fixing too high a

level of deductions from earnings? (Proposition 32).

(f) Appeals

3.56 We invite comments on the proposition that an appeal on

a gquestion of law should lie, by leave of the sheriff; against

his decision disposing of an application for the making, variation
or recéll of an earnings transfer order, to the Court of Session,

or to the sheriff principal and thereafter to the Court of

Session, but no other or further appeal should be competent.

(Proposition 33).

1Sheriff Court Rules, rule 73.
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(3) Operation and termination of earnings transfer orders

3.57 In addition to the provisions Jjust discussed, further
provisions would be needed on the payment of sums attached by
an earnings transfer order to the creditor; on variation of
orders by the court and the effect on such orders of changes
of employer; and on the termination of such orders by court

order or otherwise.

(a) Direct payments to creditor or payments through the court

3.58 At para. 2.107 above, we discussed the advantages and
disadvantages of a system of payment through the court of sums
attached by extended arrestments. We proposed that the
existing Scottish practice of the employer remitting directly
to the creditor or his agents should be followed. In the

case of earnings transfer orders, however, we think that the
deducted sums should be paid by the employer into court and
disbursed by the court to the creditor or creditors as the

case may be.

3.59 There are several reasons why collection by the court would
seem desirable. First, an earnings transfer order would
require the employer ncot merely to withhold payment of the
attached sum as in the case of extended arrestment but also

to pay the attached sum to somecne, whether the creditor or
the court on the creditor's behalf. We envisage that the
latter duty would not arise in the case of extended
arrestments. Since the law would require the employer, who

is not a party to the dispute, to pay the sums, it seems
desirable that the State should provide a proper independent
accounting of the sums paid.1 Second, earnings transfer

orders might subsist for much longer periods than extended
arrestments and, accordingly, the chance of mistakes occurring
are to that extent greater. The employer should be entitled
to rely on a court collection department to notify him of the
time when the deductions should cease. Third, an extended

arrestment would operate only in favour of one creditor. It

1We revert to this at paras. 3.72 to 3.74 below.
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is a principal advantage of earnings transfer orders, as
already indicated, that they could attach sums for the benefit
of two or more creditors conjoined and ranked by the court as
payees under the order. It would be an intolerable burden

on employers if they were required to‘divide and remit the

deducted sums among the several creditors.

3.60 It would be legislatively possible to require direct

payments where the earnings transfer order is in favour of

single creditor (eg in the case of maintenance) and payment
through the court where several creditors are involved, but
for the reasons already given we think that payment through
. the court is preferable.

3.61 Collection of attached sums by the court would have
considerable implications for the staffing of the sheriff
clerks' departments. The extent of the increase in staff
required would depend on the range of situations in which
earnings t}ansfer orders would be available. At present, the
sheriff clerks' departments only collect fines and other debts
arising in criminal proceedings. We think that they might well
collect sums due under a debt arrangement scheme, perhaps as
agent for the administrator of the scheme as mentioned in
Memorandum No. 50.

3.62 BSince at present proof of payments is restricted to the
creditor's writ or oath, provision should be made for the giving
of receipts or certificates of payments into court under

earnings transfer orders.

3.63 In paragraphs 2.107-109 above, we discussed employers’
fees for operating extended arrestments and we suggest that
similar fees should be permitted in-the case of earnings

transfer orders.
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3.64 To sum up we suggest that (1) an employer should be

required to remit sums deducted under an earnings transfer

order to the sheriff clerkfs department of the cdurt

specified in the order for disbursemént.to the creditor or

creditors. (2) Provision should be made for giving the

debtor receipts for payments inte court, and to the

employer on request. (3) An emplover should be entitled

to charge a fee similar to that proposed for extended

arrestments in respect of each remittance to the court.

(Proposition 34).

{(b) Variation of earnings transfer orders and temporary
lapse on changes of employer

3.65 There are a number of situations where an earnings
transfer order may require variation on the application of an
interested person {(creditor, debtor or employer) or by the

court of its own motion.

3.66 Change in debtor's resources and liabilities: if a

material change occurs. in the debtor's financial circum-
stances such as a pay increase, or loss of overtime, or
increased outgoings or legal liabilities (eg a second family
for whose aliment he is liable), then the normal deduction
rate or protected earnings rate may require to be changed.

At the time when an order is made steps should be taken to
notify the debtor of his right to apply for a variation, though
many debtors are unfortunately slow to take advantage of such
rights as they have as the small numbers of instalment
decrees show. The procedure for obtaining a variation should
be kept as simple as possible.

3.67 Changes of employer: a debtor may change his job during

the course of a long term diligence such as an earnings transfer
order. At one time in England and Wales, where the debtor

changed his job, the attachment of earnings order lapsed, and
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the creditor had to apply for a new order. Further, if the
debtor's new job entailed a change in the level of his earnings,
the normal deduction rate and protected earnings rate had to

be recalculated. The whole order had-to be conéidered afresh
by the court and the relevant court probedures had to be
followed all over again. The Payne Committee recommended that
a change in the debtor's employment should not operate to
discharge an order but to suspend it.1 Following this
recommendation, the order now merelylapses and may be re-served
on the new employer.2 The court on its own motion may make
consequential variations (eg to insert the new employer's

name). Either party may then apply for a variation.

3.68 The Payne Committee regarded it as an essential feature
of attachment of earnings that the employee, an existing
employer operating an attachment of earnings order, and a new
employer who acquires knowledge of such an order directed to
a previous employer, should all be under a duty to notify the

relevant court of a change in the debtor's employment.3

3.69 We suggest that similar provisions should apply to

earnings transfer orders. The procedures would depend on whether
payments are made into court or to the creditor. If, as we
propose, payments are made into court, the employer would

inform the court that the debtor had left his employment. The
court would then notify the creditor or creditors concerned.

If the creditor or his agents traced the debtor's new employer

he would apply to the court in the prescribed manner for amend-
ment of the order and a warrant for re-service on the new'
employer.

»

3.70 Accordingly we suggest that (1) on a change of employer

an earnings transfer order should lapse only temporarily and

it should be competent to re-serve it on a new employer.

lop.cit., paras. 601 and 612.
2Attachment of Earnings Act 1971, s.9(4).
3

Op.cit para. 612.
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(2) An earnings transfer order should be variable by the court

which made it on application by an interested person on a

material change of circumstances. (3) The debtor, an employer

cperating an earnings transfer order, and a new employer who

acquires Knowledge of such an order directed to a previous

employer, should be under a duty to inform the court of a

termination or change of employment. (Proposition 35).

{¢) Termination of earnings transfer orders

3.71 To avoid wrongous diligence, earnings transfer orders
should cease to have effect as soon as the debt and other sums
due under the decree are extinguished. It is desirable that
the provisiens for terminating the order should be such as

to minimise the likelihood of error.

3.72 1t might be provided that the employer should cease of
his own accord to make deductions and remittances once the debt
had been cleared. This would require that the employer should
keep a running total of payments made to the creditor, (perhaps
on a form annexed to the copy of the earnings transfer order
served on him), and work out himself when to stop deductions.1
On the other hand, it might be thought that this imposed an
extra burden on the employer which he should not be required
to bear. On thisview if payment was made through the court,
the court could notify the employer when the order ceases to
have effect, which is the solution adopted in England and
Wales2 and since 1979 in Northern Ireland.3 For this solution
to work, however, payments would have to be made through the
court.

1This was the solution adopted in Northern Ireland, where pay-
ments were made directly to the creditor at one time:
Judgment Enfcorcement Rules 1971, rule 63(2)(d). Since 1979,

however, the employer pays the deductions to the Enforcement
Office at monthly intervals.

2Attachment of Earnings Act 1971, s.12.

3Judgments (Enforcement)} Act (Northern Ireland) 1969, s.76(8)
(inserted by the Judgments Enforcement and Debts Recovery
{(Northern Ireland) Order 1979, Article 17 and Sch.1.)
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3.73 1If collection through the court were not introduced

or were restricted to "consolidated" earnings transfer orders s
then 1t would be for consideration whether'the creditor should
notify the employer of the expiry of the order, or whether

the order should continue to have effect until the order was
recalled and intimation made to the emﬁloyer. Recall by the
court would be an expensive and cumbersome formality, and we
think that in the absence of a court collection department

the creditor should be under a duty to inform the employer of
the termination of the order, by notice in the prescribed form,
intimated to the court (and perhaps also, for information, to
the debtor). The court would then recall the order without
further procedure. This seems, however, less satisfactory
than a system of notification by the court based on accounts
kept of payments through the court. The circumstances in
which recall or variation may be needed are difficult to
foresee and there would be advantage in prescribing by
statutory instrument rather than statute the clrcumstances in
which a court may of its own motion vary or récall an order,

as in England and Wales.1

3.74 We suggest therefore that (1) the clerks of court
collecting sums due under an earnings transfer order should

be under a dutvy to inform the emplover of the time when

deductions should cease. (2) An earnings transfer order

should cease to have effect when the debts which it enforces
have been paid. {3) Provision should be made by statutory
instrument prescribing the circumstances in which the court

may vary or recall an order of its own motion, eg on a ter-

mination of employment, where more than one order has been made
in respect of the same debtor; where the order is superseded

by a sequestration or by a debt arrangement scheme such as we
propose in Memorandum No. 50. (Proposition 36).

lcounty Court Rules 1936, Order 25, Rule 89.
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(d) Enforcing compliance with orders

3.7% We have_alreadyifeferred to the sanctions needed to enforce
the return by debtors of duly completed means quesfionnaires.
Consequential provision would also be needed to punish breaches
of the various duties imposed in connection with earnings
transfer orders, including the employer's duty to obey the
order by making deductions and the duty of the debtor and

his employer and previous employer to notify a termination or
change of employment. It would be for consideration whether
fixed penalties (criminal or civill) should be preécribed or
whether the failure to comply should be dealt with by the

court in its discretion as a contempt of court. The employer's
failure to obey the order is in the nature of a contempt
whereas a fallure to inform the court of a change of employment
seems of a different character. To elicit comments it is
suggested that breach of the duties imposed on an employer to

comply with an order or on_a debtof or employver to notify a

change of employment, and other duties imposed on the parties

in connection with an earnings trangfer order, should be

punishable by fixed penaltiesg. It is for consideration

whether the penalties should be imposedrin a special statutory

civil application to the court which méde'the earnings

transfer order rather than in criminal proceedings.

(Proposition 37).

Compare the civil application for a penalty for breach of
poinding under section 30 of the Debtors (Scotland) Act 1838,
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PART IV: MISCELLANEQUS ISSUES

4,1 We conclude this Memorandum with a brief examination
of certain issues which are incidental to the foregoing
proposals for reform.

(1) Dismissal etc. of emplovees following diligence against
earnings.

4.2 The first issue 1ls whether legislation is needed

specifically prohibiting an employer from dismissihg an
employee following diligence against earnings and as a
result of it.

4.3 Dpes dismissal occur in practice? The Edinburgh

University Debtors Survey discloses that, of the twenty-five
debtors subjected to arrestment who were interviewed, one
debtor repcrted that he had been threatened with dismissall
and two had been asked to resign. The CRU Arrestment
Survey discloses that, of 22 employers interviewed,

only one employer had dismissed an employee within the
previous few years as a result of an arrestment,2 This
employer said that it was a condition of employment that
employees would be dismissed after a third arrestment. The
other employers said that they would not dismiss an employee
simply because his wages had beén arrested. The fact that
the employee might handle money in the course of his employ-

ment did not, apparently, make any material difference.

4.4 The Advisory, Conciliation and Arbitration Service of
the Department of Employment (ACAS) could refer us to only

one unfair dismissal complaint handled by the conciliation

1This was, however, apparently an empty threat since the

employer received further a:restments without dismissing
the debtor. One debtor reported that he had been sacked
from a previous job following a series of arrestments and
six were worried that they might lose their Jjob but there
was no evidence that any of the 25 debtors interviewed were
about to be diamissed.

292. ¢cit., para. 39.
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officers involving an arrestment of wages.l This case went
before an industrial tribunal2 but was not a simple case of
dismissal by reason only of an arrestment. The Central
Office of Industrial Tribunals (Scotland) informed us that
this was the only case before an industrial tribunal involving
dismissal as a result of an arrestment which they had been
able to trace. The statutory right not to be unfairly
dismissed, however, only arises where the employee has been
continuously employed for a qualifying period, which is
currently 52 weeks (in the case of dismissalseffective from
1.10.1979).3 Relying on information supplied by their
conciliation officers, ACAS informed us that "in a small
number of cases - no more than, say, 6 a year - arrestment
notices are given as the reason or one of the reasons for
the termination of théir employment by people who do not

have the qualifying service to complain of unfair dismissal."

4.5 On the basis of this evidence, it seems likely that
dismissal as a result of arrestment occurs infrequently in
practice but that it may be more frequent in the case of

employees not protected by unfair dismissal legislation

4.6 "Unfair dismissal" legiglation: it seems likely that

dismissal resulting from an .arrestment would be held "unfair"
in the statutory sense. TheVQuestion seems to be whether
the employer could establish fhat the dismissal "related to
the conduct of the employee" or that it was "for some other
substantial reason of a kind such as to justify the dismissal

1A.C.A.S. conciliation officers seek to conciliate every year

in about 4,300 unfair dismissal complaints arising in
Scotland. Records are not kept of the grounds of the
complaints but, in response to our query, enquiry was made
of conciliation officers whether they could recall cases
involving arrestments of earnings.

2Burke v.. Veitch Moir Ltd S/4354/77 (unreported).

3Employment Protection (Consolidation) Act 1978, s.64;
Unfair Dismissal (Variation of Qualifying Perlod) Order 1979.
The previous periods were from 28.2.72 two years; from
16.9.74 one year; from 16 Mar. 1975 to 1 Oct. 1979, 26 weeks.

126



of an employee holding the position which that employee held".
It has been strongly argued that an employer would be

unlikely to succeed in establishing that the dismissal was
fair, for example that indebtedness was evidence of misconduct
or that the expense and trouble involved in administering

an arrestment was a substantial reason for dismissal.2 But

it is, however, a question of circumstances and a continuous
diligence against earnings would be more difficult to

administer than an arrestment under the existing law.

4.7 - Iz a specific prohibition against dismissal needed?
Although the Payne Repcrt argued that it wouldbe impractical

to legislate to prevent the dismissal of employees as a

result of attachment of_earnings,3 there are enactments in
other jurisdictions which specifically protect employees

from dismissal on that ground.4 Moreover, notwithstanding
the general unfair dismissal legislation, there are UK
statutes prohibiting dismissal on specific grounds,5 and

to prevent doubts being cast on the application of the general
legislation elsewhere in the UK, its generality might be
expressly '"'saved". Thug, there seems to be no technical
objection to & specific prohibition.

1Employment Protection (Consolidation ) Act 1978, s.57(1) and
(2). The relevant issues are set out in Ewing and Maher,
"Arrestment of Wages and Unfair Dismissal' 1979 5.L.T.
(News)} 185.

2See Ewing and Maher, supra.
agp. cit., para. 608.

4In the U.S.A., the Consumer Credit Protection Act 19638
Title III provides that an employee must not be dismissed
for a single wage garnishment and the Uniform Consumer
Credit Code and several state laws are to a like effect.
There are similar provisions in Australia e.g. Magistrates
(Summary Proceedings) Act 1975 (Victoria) and Community

1

$

Welfare Act 1972 (South Australia), and in Canada, the Federal

Labour Code s.34U; the Attachment of Debts Act (British
Columbia).

5E.g. the Rehabilitation of Offenders Act 1974, s.4(3)(b)

which provides inter alia that a '"spent" conviction shall
not be a proper ground for dismissing a person from
employment or for prejudicing him in any way in any
employment; cf. Employment Protection (Consolidation) Act
1978, s.60 (dismissal on ground of pregnancy to be treated
as unfair dismissal except in certain circumstances).
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4.8 The OPCS Defenders Survey and Edinburgh University
Debtors Survey show that many default debtors, including
debtors subjected to arrestments, are employed only inter-
mittently, and fbr relatively‘short periods. Many may not
have been in employment for the period required to qualify
for protection from unfair dismissal. Moreover, it would

be essential to the operation of contirnuous diligence against
earnings that employees should not be dismissed as a result
of such diligence.

4.9 Although a diligence against earnings might blight

an employee's prospects of obtaining a new job, or his
prospects of promotion in his existing job, we do not think
that it would be practicable to enforce specific prohibitions

relating to such matters.l

4,10 Accordingly (1) views are invited on the question

whether provision should be made specifically prohibiting

an employer from dismissing an employee wholly or mainly

on _the ground of diligence against the employee's wages or

salary. (2) If such provision should be made, should breach

of the prohibition be a criminal office or civil wrong and,

if the latter, should the ordinary courtis or industrial tribunals

have Jjurisdiction to grant the employee a remedy?

(Proposition 38).

(2) "Tracing" exempt earnings paid into bank account etc.

4.11 Increasingly, employers pay salary and even wages by
cheque or by direct transfer to the employee's bank acCount.2

1It has been pointed out that compensation awarded for unfair

dismissal following an arrestment of wages would itself be
arrestable and that thereby '"the employee may lose incentive
to enforce hisg remedy for unfair dismissal with the result
that his creditor's interests are frustrated through the
lack of any arrestable subject": Ewing and Maher, loc. ¢it.,
p.187. We doubt whether an employee minded to seéek
compensation and properly advised would be deterred by the
risk that it might be arrested in the employer's hands, but
even if we are wrong in this, we do not think that any
mischief arises requiring legislative action.

2See C.R.U. Arrestment Survey, para. 12.
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The enactments prohibiting arrestment of earnings on the
dependence of an action and limiting the amount arrestable in
execution of a decreel do not, however, protect the earnings
when they are deposited in a bank account or invested in some
non-exempt assets.2 Creditors could frustrate the statutory
exemptions by arresting the employee's bank account. In
some other jurisdictions, this practice has been stopped by
judicial decisions construing a statutory exemption of

an income payment as applicable to the bank account in which
the income payment was lodged.3 We do not think, however

that the Scottish legislation could be construed in this way.

4.12 It would be possible to extend the exemption of
earnings by statute: thus, the U.S. Uniform Exemptions Act
(1979) section 9{b) provides that money exempt under certain
provisions of the Act -

"remains exempt after its receipt by, and while it
is in the possession of the individual [scil. debtor]
or in any other form into which it is traceable, for
example, in a bank or savings account.

(c) Money or other property and proceeds exempt
under this Act are traceable under this section by
application of the principle of first-in first-out,
last-in first-out, or any other reasonable basis
for tracing selected by the individual."4

The Act limits the time within which the exempt funds can
be traced. Scots law, however, does not have general
principles and rules regulating tracing and specific provi-

gion would have to be made.

lLaw.Reform'(Miscellaneous Provisions)(Scotland) Act 1966,
s.1; Wages Arrestment Limitation (Scotland) Act 1870.

2When the earnings are paid in cash direct to the employee
the prevailing view 1s that they are not subject to
diligence simply because there 1s no appropriate diligence
for attaching cash in a debtor's hands: see Memorandum
No. 48, para. 4.11.

3Holy Spirit Parish Credit Union Socilety v. Kwiatkowski
(1969)68 W.W.R.684 (Manitoba Queen's Bench):; Porter v.
Aetna Casualty and Surety Co. 370 U.S. 159 (1962).

4The Act does not apply to personal earnings, which are

protected by the Uniform Consumer Credit Code and Consumer
Credit Protection Act.
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4,13 We have not received representations for extension of
the exemptions and are doubtful whether such an extension
would be needed even if a continuous diligence, with its
higher exemption levels, were to be introduced. Accordingly,

(1) views are invited on the question whether the prchibition

of diligence against earnings on the dependence of an action,

and the restriction on diligence against earnings in execution,

should be extended so as to exempt the earnings after they have

been paid into a bank or savings account or converted to some

other form into which they might be traceable. (2) If such

an extension is thought necessary, what rules for tracing

the earnings should be provided, and what time-1limit should

be imposed on the exemption? (Proposition 39).

(3) Effect of debtor's sequestration on continuous diligence
against earnings

4,14 Under section 104 of the Bankruptey (Scotland) Act 1913,

a sequestration renders an arrestment (or poinding) ineffectual

in a question with the trustee in the sequestration if the
arrestment {(or poinding) was executed within 60 days prior to
the date of the sequestration. At present, the arrestment

is only "cut down" by section 104 if 1t is still subsisting

at the date of sequestration: payments made within the 60 day
period in pursuance of a furthcoming or in consideration of
the creditor abandoning the arrestment, are not affected by
gsection 104.1 We intend to review this latter rule in our
forthcoming Report on Bankruptcy. Section 104 would require
amendment if continuous diligence against earnings were

introduced. We suggest therefore that (1) a sequestration

should render ineffectual an extended arrestment or. earnings

transfer order attaching the bankrupt's earnings only if,

and in so far as, the diligence has attached instalments of

earnings accruing due within the period before sequestration
prescribed by section 104 of the Bankruptey {Scotland) Act 1913.

1Johnston v. Cluny Trustees 1957 S.C.184.
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(2) Should thediligence be cut down by a provision on the

foregoing lines only if the diligence is still in operation
at the date of sequestration? (Proposition 40)

(4) Privileges for rates, taxes and Crown debts: diligence
on summary warrants

4,15 Special provision may be necessary or desirable in
the case of diligence against earnings to secure payment of

rates, taxes and Crown debts, and on summary warrants.l

(i) Priority of arrestment for rates and taxes

4,16 Under the Wages Arrestment Limitation (Scotland)

Act 1870, section 4, the statutory limitation on arrestment
of wages does not apply in the case of arrestments for "rates
and taxes imposed by law". The effect is that the whole of
the debtor's wages are arrestable for rates and taxes.2
Clearly as in the case of aliment, a continuous diligence
against earnings should not attach the debtor's whole earnings

over a prolonged period3 and accordingly we suggest that

lArguably there is a need to review generally the privileged
position of diligences for the recover of rates, taxes and
Crown debts; their preferences in sequestration; the right
of rates and taxes creditors to recover arrears out of
ordinary creditor's diligences. Such a review may be made
in a later Memorandum on diligence and in our Report on
Bankruptcy. The McKechnie Report (para. 92) recommended
that the privilege for rates should be abclished but made

no recommendations as to the priority for taxes.

2It is suggested in Appendix A that the debtor still has the

right to apply to the court to reserve to him a suitable
aliment under the common law principle known as the
"beneficium competentiae™. But in practice this is rarely
done if ever.

3Even in the case of a single arrestment the McKechnie
Report {(at para. 92) observed that a rates defaulter and
his family should be left with enough to live on. The
provision does not necessarily safeguard the public purse
since in practice the debtor might obtain an urgent needs
payment from the D.H.S5.S.
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an extended arrestment or earnings transfer order for rates

and taxes should not prevail over the exemptions from diligence

(Proposition 41). Although a local authority and the

Collector of Taxes have a preference for one year's arrears
of rates or taxes out of diligences against moveable goods,
this does not extend to arrestments of wages and accordingly
we suggest that in a "consolidated" earnings transfer order

for the recovery both of arrears of rates or taxes and of

ordinary debts, no priority over the ordinary debts should

be accorded to the arrears of rates or taxes.

(Proposition 42).

(ii) Priority of Exchequer decree arrestment over debtor's
subsistence exemption and ordinary debts

4,17 Under the Exchequer Court (Scotland) Act 1856,

section 30, a Crown arrestment proceeding on an Exchequer
cause decree operated to transfer the arrested fund to the
Crown preferably to all other creditors, without the need

of a furthcoming. The effect was that the Exchequer cause
arrestment had priority over arrestments for all other debts,
even if the arrestments were earlier in date. The provision
also excluded the debtor's subsistence exemption at common
law and the combined effects of the 1856 Act and section 4

of the 1870 Act was that, in the normal case of an Exchequer
cause decree for recovery of taxes, the debtor's subsistence
exemption under the 1870 Act was excluded. There is, however,
some doubt whether Exchequer diligence is now competent
having regard to the Crown Proceedings Act 1947, section 26(1).
We propose to discuss the possible abolition of Exchequer
diligence in a later Memorandum and meantime make no
proposals in the present context since we understand that
Exchequer arrestments are rarely, if ever, used and it is

extremely unlikely that they would be used against earnings.

(¢c) Diligence on summary warrants

4,18 By an accident of legal development, arrestment is

competent on a summary warrant for recovery of local authority
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1
rates’ but not on warrants for the recovery of taxes or
VAT.2 We advance proposals in Memorandum No 48 to cure
this anomaly3 and views are invited on the proposition that

(1) an extended arrestment should be competent to enforce

a summary warrant for the recovery of local authority rates.

(2) If arrestment is made competent on summary warrants for

the recovery of Inland Revenue taxes and VAT, then extended
arrestment should likewise be made competent on those
warrants. (Proposition 43).

(5) Possible reforms of arrestments of earnings if
continuous diligence against earnings not introduced

4.19 As mentioned at para. 1.3 above, even if continuous
diligence against earnings were not introduced, a number of
reforms to the existing system of arrestment of earnings
would be needed. These reforms might consist of or include
the following:-

(1) It should be made clear that the limitation rule on
arrestment in the Wages Arrestment Limitation
{(Scotland) Act 1870 applies to salaries as well as
wages and to all categories of employees.

(ii) Provision should be made for adapting the limitation
formula to pay periods other than a week (eg four
weeks or a calendar month).

(iii) It should be clearly provided that the limitation
rule applies to net or disposable earnings rather
than gross earnings and net earnings should be
defined for this purpose.

(iv) It would be for consideration whether pensions
under private trust deeds or public sector

occupational pensions should be arrestable subject

1Local Government (Scotland) Act 1947, =.247(3).

2Taxes Management Act 1970, 5.63; Value Added Tax (General)
Regulations 1977, reg. 59,

Spara. 7.23 (Proposition 61) where we suggest that if a

uniform code for rates and tax warrants is enacted, then
tax warrants should be enforceable by arrestment.
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to the limitation rule for earnings.

(v) It would be for consideration whether the same or
different limitation rules would apply to cases
where the arrestment of earnings is based on aliment,
rates or taxes and "aliment" for this purpose
should be clearly defined.

(vi) Service by recorded delivery post shbuld be
competent in the case of arrestments of earnings
on Court of Session decrees and sheriff court
ordinary action decrees as well as summary cause decrees.

(vii} Warrants of concurrence should no longer be needed.
(viii) The form of schedules of arrestments of earnings
should be standardised and modernised.

(ix) An employer-arrestee should be given a period
(of say seven days) before he was bound to comply
with an arrestment of earnings.

(x) An employer-arrestee might be permitted to deduct
a handling charge.
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PART V: SUMMARY OF PROPOSALS AND QUESTIONS

IT.
(1)

FOR CONSIDERATIQN

‘ Para.
Proppsal for introducing extended arrestments

(1) There is a need to introduce in Scots law a 1.37
system of continuous diligence against earnings
to reduce the incidence of repeated arrestments
and to allow the debtor's subsistence exemption
to be raised to a more realistic level. (2) To
achieve this aim, two modes of continuous
diligence are considered in this Memorandum,
namely extended arrestments, (based on the
existing Scottish diligence of arrestment

and having parallels in other legal systems)
and earnings transfer orders (based on the
English system of attachment of earnings
orders). It is suggested that extended
arrestments should be introduced as the main
diligence against an individual's earnings.

(3) If continuous diligence against earnings is
introduced, arrestments in common form should
no longer be competent as a means of attaching

earnings.

Specific proposals on extended arrestments

Farnings etc attachable and debts recoverable
by extended arrestment i

An extended arrestment should in general be 2.9
available to attach the future salary or wages

of an employee but not to attach the future income

of corporate bodies, partnerships or unincorporated

associations or self-employed persons.

(1) Subject to the special exemptions mentioned 2.13
at Propositions 4 and 5 below, an extended
arrestment should attach -
(a) all sums for which the debtor's employer is
liable to account to the debtor at the time when
the exXtended arrestment takes effect, whether or
not these sums are earnings; and
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Para.

(b) all futiure earnings talling due within a prescribed
period {so far as not subject to a subsistence exemption).
(2) Earnings for this purpose should be defined

to mean any sums payable by way of wages or

salary (including any fees, bonus, commission,
overtime pay, or other emoluments payable in
addition to wages or salary or payable under a
contract of service). It is thought that

the foregoing definition would include certain
non-contractual emoluments due under the

Employment Protection (Consolidation) Act 1978

as mentioned in para. 2.11, but would not cover
lump sums payable by way of damages or compen-—

sation.

The pay of members of the armed forces and of 2.16
women's services administered by the Defence
Council should be exempt from extended

arrestment.

(1) It is suggested that it should be competent 2.19
to attach future instalments of a liferent,
pension or annuity payable under a private trust
deed (whether or not declared to be alimentary),
but subject to an exemption for the beneficiary's
subsistence. Views are invited on whether the
diligence should take the form of an extended
arrestment or an earnings transfer order.

(2) The exemption by specific statutes and
statutory instruments of pensions and annuities
payable under public sector occcupational pensicn
schemes should be abolished, and it should be
competent to attach future instalments of such
pensions and annuities subject to an exemption

for the beneficiary's subsistence. Views are
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(2)

invited on whether the diligence should take
the form of an extended arrestment or an
earnings transfer order.

(1) It should be competent to attach by an
extended arrestment of wages or salary the
principal sum, interest and judicial expenses
due under the decree. (2) The amount of
interest attachable by the extended arrest-
ment should not exceed the interest accrued
up to the date of the service of the schedule
of extended arrestment. Such interest should
only be attached if, and to the extent that,
the amount thereof is specified in the
schedule of extended arrestment. (3) As
mentioned in our First Memorandum on Diligence,
a warrant for extended arrestment of earnings

in an extract decree should operate as a warrant

to attach the prescribed expenses of the
officer of court chargeable for laying the
arrestment and of the solicitor for instructing
the officer of court. It should be competent
for the debtor to require that the amount of
these expenses should be taxed by the auditor

of court.

Laying an extended arrestment

An extract court decree containing a warrant
for immediate arrestment should also contain a
warrant for an immediate extended arrestment
of earnings without the need for a further
application to the court.

It should be competent to enforce a decree of
a sheriff court by serving an extended arrest-
ment on an employer outwith the district or

sheriffdom of that court without the need for

a warrant of concurrence.
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10.

11.

A creditor should be entitled to instruct a

sheriff officer when serving a charge to require
the debtor to disclose particulars of his employ-
ment (if any) such as the name and address of the
employer, the debtor's works reference number (to
asgist in identification) and possibly the dates
when wages or salary are paid. A debtor not com-
plying with this requirement should be barred from
applying for an instalment decree sisting diligence
or declarator of unenforceability such as are

mentioned in Memorandum Nc. 48.

(1) It should be competent to serve an extended
arrestment of earnings on the employer by

recorded delivery or registered letter as an
alternative to personal service, whether the
arrestment is based on a Court of Session or
sheriff court ordinary decree or a summary cause
decree. (2} The expenses of personal service
should be recoverable from the debtor only if

the auditor of court certifies that such service
was expedient in the interests of justice. (3) It
should no longer be necessary for an officer
serving a schedule of arrestment on a summary

cause decree to be accompanied by a witness, and
the officer's execution of the schedule of arrest-
ment, though not attested by a witness, should be
treated as probative. Views are invited on the
question whether this proposal should apply also to
Court of Session decrees and sheriff court ordinary

gction decrees.

(1) An extended arrestment should only come into
operation on the expiry of a prescribed period
after the date of service of the schedule of

extended arrestment on the employer. It is
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12.

13.

Para.

suggested that the period should be fixed at
seven déys. (2)(a) It should be made clear that
personal service of an extended arresfment on a
company (or other corpofate body) may be
effected by deliverihg the schedule of extended
arrestment to an employee of the company at a
place of business of the company. (b) It

should not be necessary to intimate to a company
by post a copy of the schedule of extended
arrestment where the schedule has been served,
on an employee of the company, whether by
recorded delivery or registered.letter or by
personal service. (e¢) It is for consideration
whether the suggestions at sub-paragraphs

(a) and (b) should apply to partnerships and
unincorporated associations as well as to

corporate bodies.

(1) A modernised form of schedule of extended 2.49
arrestment, and of the cofficer's certificate of

execution to follow thereon, should be prescribed

by act of sederunt. (2) A brief explanatory

booklet oh extended arrestments should be produced

by the competent authorities and published by

HMSO for the guidance of employers in operating

extended arrestments. Reference should be made to

this booklet in the standardised forms of schedules

of extended arrestment served on employers.

(1) It would be impractical to require that a 2.50
schedule of extended arrestment should specify
sufficiently detailed particulars of the debtor

to enable the arrestee-employer readily to

identify: in every case the debtor to whom the

schedule applies. (2) It might, however, be
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14.

(3)
15.

16.

exXpressly enacted that where the schedule does
not specify correctly the name and address of
the debtor as at the date of service of the
extended arrestment, the employer should not

be liable for failure to comply with the
arrestment notwithstanding that the debtor is
in fact in his employment and that the extended
arrestment is not invalid by reason of the

mistake in specification.

Not later than the first pay day in which
earnings are deducted in pursuance of an
extended arrestment, the employer should give
the debtor employee a prescribed notice (which
should be supplied to the employer by the
officer of court who served the extended
arrestment) explaining the effect of the
extended arrestment.

Duration and repeats of extended arrestment

An extended arrestment should subsist only for
a limited period prescribed by statute, but the
period . should be variable by statutory
instrument.

Earnings attachable by an extended arrestment
should include (subject to the subsistence
exemption mentioned below):-

(a) all arrears of pay due to the debtor at the
date when the extended arrestment takes effect
(viz. seven days after the date of service in

terms of Proposition 11 above); and

(b) all pay due on each pay day falling within a

prescribed period of (say) seven months from
that date or, as the case may be, for such

lesser period as is required to pay the debt
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16A.

(4)

17.

due under the decree teogether with the

expenses of the extended arrestment.

The period mentioned in sub-paragraph (b) should

be variable by statutory instrument.

(1) A creditor who has already laid an extended
arrestment should be entitled to lay one or more
subsequent extended arrestments against the same
debtor's pay for the same debt until the debt

and the expenses of the extended arrestments have
been discharged. (2) If (as we propose in
Proposition 21 below) provision is made to secure
fair sharing among competing creditors outwith
sequestration in cases where an extended arrestment
has been laid, then it should not be necessary

to provide for a mandatory interval between the
expiry of an extended arrestment and the laying of
a subsequent extended arrestment by the arresting
creditor against the same debtor's pay for the
same debt.

Limitation of amount arrestable for protection
of subsistence of debtor and his family

(1) Views are invited on the system for new
limitation rules for extended arrestments. It

is tentatively suggested that sysfem A or alter-
natively system B should be adopted.

System A

On every pay day while an extended arrestment
subsists a proportion of the debtor's disposable
earnings should be treated as exempt from arrest-
ment. 'The proportion would be calculated by means
of a sliding scale exXxemption table along the
lines of that discussed in para. 2.81.

System B

On every pay day while an extended arrestment

subsists a prescribed percentage of the debtor's
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(5)
18.

Para.
disposable earnings should be treated as exempt
from arrestment provided.that in no case should
the exempt earnings be less than a prescribed sum
for each dependant supported by the debtor.

(2) "Disposable earnings" might be defined to be

the earnings remaining after deduction of certain
amounts required by law to be withheld by the
employer, viz, income tax (PAYE), pPrimary Class I
contributions under Schedule 1 to the Social

Security Act 1975, and amounts deductible under any
enactment or written request by the debtor for a
superannuation scheme within the meaning of the Wages
Council Act 1979.

(3) The sums in both of the systems described above
should be varlable by statutory instrument. It is
suggested that the competent rule-making authority
should have a duty to review the figures esvery year,
and should prescribe equivalent sums for caléndar
monthly pay periods

(4) It is thought that the court should not retain its
common law powers to fix a different exemption from the
statutory exemption and should not have a special

statutory power to vary the exemption.

Payment by employver to creditor of arrested sums
{1) An extended arrestment should have effect as 2.106

a series of consecutive arrestments attaching

the arrested proportion of earnings on each pay

day while the extended arrestment subsists.

(2) The schedule of extended arrestment should
contain a note giving the employer guidance as to

the advisability of not making payment of the
arrested sums to the creditor without first obtaining
a written or oral mandate from the debtor authorising

the payment. (3) It should be competent for the
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19.

20,

(6)

21.

debtor or the employer_to make a summary
application to the court for an order fecalling
or restricting the extended arrestment on the
ground that the debt is paid or on.ény ofher
ground which would found arcompetent defénce to
an action of furthcoming.

Sums withheld from the debtor's earnings by an
employer in pursuance of an extended arrestment
should be paid direct to the arresting creditor
or his agents and not through a court collection
department.

An employer should be entitled to deduct a
'handling charge' for operating an extended
arrestment of SOp on each occasion on which he
is required to make deductions from the debtor's
pay. The charge should be deducted from the
earnings payable to the debtor rather than the
arrested sum and the employer should give the
debtor a statement of the charge deducted along
with a statement of the arrested sum.

Competitions between extended arrestments

outside sequestration

(1) For so long as a debtor's earnings are

subject to a cu:rent exﬁended arrestment, a

later extended arrestment against those earnings
should be ineffective. . (2) Assuming provision
should be made to secure equality for later
creditors, then (a) should this provision impose
an obligation on the arresting creditor to account
to later creditors claiming a pari passu ranking

while the current extended arrestment subsists,

or (b} should provision be made for conjoining and
ranking the creditors in a 'consolidated' earnings
transfer order such as we consider below? (3) It
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11T

(1)

22.

23.

24,

is suggested that extended arrestments should be
expressly excluded from section 10 of the Bankruptcy
(Scotland) Act 1913 (equalisation of arrestments

and p01nd1ngs within 60 days before, and. four months
after, notour bankruptey).

Proposals for earnings transfer orders and their
relationship with extended arrestments

Cases where earnings transfer orders mlght be
competent ‘

‘It would not be desirable to introduce earnings 3.4

transfer orders only for use in connection with
sequestrations but if such orders are made
competent outside sequestrations, then there is
a case for making the orders available to a

_trustee in a sequestration as the means of

attaching earnings for the general body of
creditors.

1f (as we propose in Memorandum No. 50) debt - 3.5
arrangement schemes are introduced in Scots

law, it should be competent for the court to

make an earnings transfer order to secure

payments due by the debtor to the administrator

of the scheme.

(1) As regards the enforcement of arrears of - 3.9
maintenance (aliment and periodical allowance
on divorce), it is suggested that there are
three options, viz: ‘ .
(a) that only an earnings transfer order would
be competent; or
(b) that, at the creditor's option, either an
extended arrestment or an earnings transfer
order could be used; or | |
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25,

(¢) that only an earnings transfer order could
be used but .that an application for an
earnings transfer order would have
immediate effect as an extended arrest-
ment when a copy of the application is
served on the employer until superseded
by the earnings Ltransfer order.

Views are invited on which option should be

adopted. (2) It should be competent for the

court to make an earnings transfer order with
the maintenance debtor's consent even in the
absence of default, and the court should be
empowered to attach not only arrears of main-
tenance but alsoc current maintenance aecruing
due while the order subsists.

(1) The existing rule whereby a maintenance
creditor can arrest the whole wages of a debtor
should not apply where the aliment is enforceable
by earnings transfer order or extended arrestment.
(2) If maintenance is to be enforceable by
extended arrestment, and the extended arrestment
gives an exemption for the subsistence of
dependants, then that exemption should not

apply where the debt on which the extended
arrestment is based is a maintenance debt.

Views are invited, however, on whether there
should be an exception to this rule where the
debtor has alimentary dependants in fact

living with him whom he is legally liable to
maintain. It is suggested that de facto
alimentary dependants whom the maintenance debtor
is not legally liable to maintain should not

be taken into account. (3) Where maintenance

is enforced by earnings transfer order, should
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26.

Para.
the court (in fixing deduction levels) take into
account the maintenance debtor's liability to maintain
dependants in fact iiving with him and wﬁom he is
legally liable to maintain? (4) "Maintenance" for

the purpose of this Proposition and Propositions 24
and 26 should be taken as including aliment, statutory
maintenance, periodical allowance on divorce, and
maintenance due under comparable non-Scottish orders
registered in Scotland, but should not include claims
by a third party for reimbursement of aliment or
maintenance proVided to the debtor or his alimentary
dependants in the past, noitwithstanding that they

are treated as "alimentary" at common law for the
purposes of exemptions from arrestment.

(1) Whatever new diligence is competent to secure 3.17
payment of maintenance in terms of Proposition 24
above, a competition between diligences against
earnings for maintenance and for ordinary debts
should be resolved in proceedings for the making,

or as the case may be the variation, of an

earnings transfer order. (2) The maintenance
creditor should rank rateably with the

ordinary creditor in respect of arrears of
maintenance accrued up to the time of the making

of the order or, as the case may be, its

variation. (3) The maintenance creditor should not,
however, rank equally with the ordinary creditor -

in respect of future instalments of maintenance
accruing due while the earnings transfer order

is in force. (4) It is for consideration

whether the court dealiing with the earnings
transfer order should have power, on the
application of either party to the maintenance
obligation, and perhaps also of its own motion .
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27.

(2)
28.

or on the application of the competing ordinary
creditor, to review the decree for maintenance,
and should have power to vary or recall the

decree including power to suspend its operation

for the period when payments under the earnings

transfer order are made to the ordinary creditor.

(1) An earnings transfer order would be a more
appropriate mode of diligence than an extended
arrestment to enforce payment of criminal fines.
(2) In fixing the levels of the pericdic amounts
deductible from earnings in an earnings transfer
order enforcing a fine, the court should have
regard to, but should not necessarily be bound
by, the criteria applicable in civil cases.

(3) As in a civil case the offender should be
liable for diligence expenses and the sums
attached by an earnings transfer order in a
criminal case should include the fees and
outlays payable to sheriff officers for serving
the steps in the diligence process. (4) It is
suggested that the above-mentioned proposals
should apply to the enforcement of other debts
arising out of criminal proceedings (eg caution,
and compensation under orders against convicted
persons such as are provided for in the

Criminal Justice (Scotland) Bill currently
before Parliament).

Obtaining an_earnings transfer order

(1) The court might be given a residual power to
make an earnings transfer order of its own
motion, but should not have a discretion to
refuse to make an order if the application for
the order is competent, nor should it have power

to delay the operation of an order. (2) As in
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29.

30.

31.

the case of extended arrestments, earnings
transfer orders should only be available to

attach the earnings of individuals.

Jurisdiction to make earnings transfer orders
should be conferred on the sheriff courts whether
or not the related decree was pronounced by the

sheriff court or Court of Session.

(1) The rules on jurisdiction to entertain
applications for earnings transfer orders
should be designed to ensure that one court

has exclusive control over every order affecting

the pay of a particular debtor. (2) It 1s suggested

that the sheriff court of the district in which
the debtor is resident should normally have

jurisdiction. (3) An earnings transfer order

should bind the debtor's employer without the need

for a warrant of concurrence if his place of
business is in Scotland notwithstanding that the

court making the order does not otherwise have

jurisdiction over him. (4) It is for consideration

whether the sheriff clerk should be required to
keep an index of the names of debtors resident in
his court district who are subject to earnings
transfer orders to help prevent multiple orders

and possibly to assist credit rating enquiries.

(1) Views are invited on the most appropriate
method of calculating the deductions to be made
from a debtor's earnings in pursuance of an
earnings transfer order. In particular,

should the amount of the deductions be set by
reference to statutory rules'or be fixed by

the court in its discretion? (2) If the
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32.

deductions are to be fixed by Jjudicial discretion,
then it is suggested that (following the pattern
of attachment of earnings orders in England and
Wales) an earnings transfer order should set

a "protected earnings rate" (being the minimum
amount which the debtor retains from his
earnings) and a ''normal deduction rate"

(being the amount deducted from the balance of
net earnings left after setting aside the
protected earnings rate and paid to the
creditork It 1s envisaged that, in fixing

a normal deduction rate, the sheriff would have
regard to, but would not be bound by, the
supplementary benefit scale rates for the time
being in force, and thus would not usually fix

a deduction rate which would bring the debtor's

resources below supplementary benefit scale rates.

(1) Views are invited on the procedure {outlined
in para. 3.53) to be followed in obtaining an
earnings transfer order. (2) In particular,

(i) should the means enquiry be by way of a
prescribed written questionnaire served on the
debtor or oral examination? (ii) Should
completion and return of a written questionnaire
within a prescribed period be treated as a
mandatory requirement on the debtor or merely as
an opportunity afforded to the debtor to give

at his discretion information as to his means

to prevent the court from fixing too high a
level of deductions from earnings?
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(3)

34‘

35.

An appeal on a question of law should lie, by.
leave of the sheriff, against his decision
disposing of an application for the making,
variation or recall of an earnings tfansfer
order, to the Court of Session, or to the
sheriff principal and thereafter to the Court
of Session, but no other or further appeal
should be competent.

Operation and termination of earnings transfer
orders

(1) An employer should be required to remit sums
deducted under an earnings transfer order to the
gsheriff clerk's department of the court
specified in the order for disbursement to the
creditor or creditors. (2) Provision should be
made for giving the debtor receipts for payments
into court, and to the employer on request.

(3) An employer should be entitled to charge a
fee similar to that proposed for extended
arrestments in respect of each remittance to

the court.

{1) On a change of employer, an earnings transfer
order should lapse only temporarily and it should
be competent to re-serve it on a new employer.
(2) An earnings transfer order should be variable
by the court which made it on application by an
interested person on a material change of

circumstances. (3) The debtor, an employer
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36.

37.

operating an earnings transfer order, and a
new employer who acquirés knowledge of such an
order directed to a previous employer, should
be under a duty to inform the court of a

termination or change of employment.

(1) The clerks of court collecting sums due under
an earnings transfer order should be under a

duty to inform the employer of the time when
deductions should cease. (2) An earnings
transfer order should cease to have effect

when the debts which it enforces have been paid.
(3) Provision should be made by statutory
ingtrument prescribing the circumstances in

which the court may vary or recall an order of

its own motion, eg on a termination of employment,
where more than one order has been made in respect
of the same debtor; where the order is superseded
by a sequestration or debt arrangement scheme

such as we propose in Memorandum No. 50,

1t is suggested that breach of the duties imposed
on an employer to comply with an order or on a
debtor or employer to notify a change of
employment, and other duties imposed on the
parties in connection with an earnings transfer
order, should be punishable by fixed penalties.
It is for consideration whether the penalties
should be imposed in a special statutory civil
application to the court which made the earnings
transfer order rather than in criminal

proceedings.
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IV Miscellaneous issues

(1) Dismissal etc of employees following diligence
against earnings ' ‘

38. (1) Views are invited on the question whether 4,10
provision should be made specifically prohibiting
an employer from dismissing an employee wholly
or mainly on the ground of diligence against the
employee's wages or salary. (2) If such provision
should be made, should breach of the prohibition
be a criminal offence or civil wrong and, if the
latter, should the ordinary courts or industrial
tribunals have jurisdiction to grant the employee
a remedy?

(2) "Tracing" exempt ecarnings paid .into back account etc
g

39. (1) Views are invited on the question whether the 4.13
prohibition of diligence against earnings on the
dependence of anaction, and the restriction on
diligence against earnings in execution, should
be extended so as to exempt the earnings after they
have been paid into a bank or savings account or
converted to some other form into which they might
be traceable. {(2) If such an extension is thought
necessary, what rules for tracing the earnings
should be provided, and what time-limit should
be 1mposed on the exemption?

(3) Effect of debtor's sequestration on continuous
diligence against earnings

40. (1) A sequestration should render ineffectual an 4.14
extended arrestment or earnings transfer order
attaching the bankrupt's earnings only if, and in
so far as, the diligence has attached instalments
of earnings accruing due within the period before
gequestration prescribed by section 104 of the
Bankruptcy (Scotland) Act 1913. (2) Should the
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(4)

41.

42.

43.

Para.

diligence be cut down by a provision on the
foregoing lines only if the diligence is still

in operation at the date of sequestration?

Privileges for rates, taxes and Crown debts:

diligence on summary warrants

An extended arrestment or earnings fTransfer 4,16
order for rates and taxes should not prevail

over the exemptions from diligence.

In a '"conseclidated" earnings transfer order 4.16
for the recovery both of arrears of rates or

taxes and of ordinary debts, no priority over

the ordinary debts should be accorded to the

arrears of rates or taxes.

(1) An extended arrestment should be competent 4.18
to enforce a summary warrant for the recovery

cf local authority rates. (2) If arrestment

is made competent on summary warrants for

the recovery of Inland Revenue taxes and

VAT, then extended arrestment should likewise

be made competent on those warrants.
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APPENDIX A

WAGES ARRESTMENT LIMITATION (SCOTIAND) ACT 1870 (c. 63)
8s. 1, 2y 4, 5

An Act to limit Wages Arrestment in Scotland
(9th August 1870)

Act extended by Law Reform {Miscellaneous Provisions} (Scotland) Aet 1966 fc. 1 9), & 2(6;
FPreamble omitted under authority of Statute Law Revision (No. 2} Act 1893 (c. 54)

1. The wages of all labourers, farm servants, manufacturers, TWages of

artificers, and workpeople shall cease to be liable to artificers not to

arrestment for debts... 'save as herein-after excepted. be lisble to
arrestment for
debts af'ter 1
dan. 187.

2. If the amount of wages earned exceeds[?four pounds per Limitstion of

week, one~half of] any surplus above that amount shall still ligbility of

be liable to arrestment as before the passing of this Act, wages to

but the expense or cost of any such arrestment shall not be arrestment.
chargeable against the debtor unless in virtue of such arrest-

ment the arresting creditor shall recover a sum larger than

the amount of such expense or cost.

Power to amend s. 2 conferred by Law Reform (Miscellaneous Provisions] (Scotland} Act 1966
fe. 19}, 3

3. - - - - - - - - * - L3 LI - - - . L] L - - - - - - -

4. This Act shall in no way affect arrestments in virtue of  Act not to affect '

decrees for alimentary allowances or payments, or for rates decrees for
and taxes imposed by law; but every arrestment for such 3§$ﬁ$§§or
alimentary allowances or payments, or for rates and taxes for rates and
imposed by law, shall set forth the nature of the debt taxes.

for which it has been used, otherwise the same shall not
be effectual.

5. This Act may be cited as "The Wages Arrestment Limitation
(Scotland) Act."

1 . s

Words repealed by Statute Law Revision (No. 2) Aet 1893 (c. 54)

“Words submitted by Wages Arrestment Limitation (Amendment) (Scotland) At
1960 (e¢. 21), 5.1
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