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PART I -INTRODUCTION

Purpose of discussion paper _l _
1.1 In this discussion paper we seek comments on .
proposals for, and questions relating to,,reform of the
law of Scotland on parental’ rgsponsibilitiQS"andﬁ
rights; 'guardianship and the padministration_,of
children's property. These areas still depend largely on
the common law much of which, pafticularly in relation
to guardianship, has become outmoded. Accordingly, the
purpose of this discussion paper is to identify, in the
light of comments received, the best means of brlnglng
the law 1nto llne w1th current: soc1a1 thlnklng.

Scope of dlscuSSLOn paper

1.2 In this discussion paper ‘we are concerned with the
- private (as contrasted with the public) law affectlng
_children. A review bodyl set up by the Secretary of
‘State for Scotland to identify options for change in
child care law has already cpnsideredrseveral.public law
aspects of child care law reform. The body is due to.
report thié_year and it is hoped that the report which
will - follow this discussion paper’ together with the
child care Law pReview_ Report will constitute a
‘significant contribution to the modernisation and

1The Child Care Law Review.



improvement of Scottish child law. It is also hoped that
any amendments made in the private law will in due
course be incorporated into a family law code. 1

1.3 The guardianship with which we are concerned in this
paper is the guardianship of children. The concept of
guardianship is also used in relation to mentally
incapable adults. This aspect of guardianship is
currently being looked at by the Commission and will be
the subject of a future discussion paper. '

1.4 In framing this discussion paper we have given
careful consideration to the Children Act 1989 which has
radically reformed the law of England and Wales relating
to children. The discussion paper seeks views on whether
certain provisions of the Children Act should be adopted
in Scotland. '

Arrangement of discussion paper

1.5 The discussion paper is arranged in the following
manner. In Part II we discuss proposals and options for
reform in relation to parental responsibilities and
rights, including custody and access. In Part III we set
out propeosals and options for reform in relation to
guardianship. Part IV examines. the subject of - the
administration of a child's property. Part V deals with
court orders. In Part VI we discuss relevant'aspects of
private intefnational law and, finally, Part VII
contains a summary of the propositions and questions on
which we invite comment.

lsee scot Law Com Discussion Paper No 85, para 1.4.



PART IT - PARENTAL RESPONSIBILITIES AND RIGHTS

Introductlon _ :
2.1 The EXlStlng law refers expressly to parental rights
but dces not contain any general reference to parental
responsibilities. The tern parental rights means

“tutory, curatory,_custody or access, as the
case may require; and any right or authority

~ relating to the welfare or upbringing of a
.chlld1 conferred on a parent by a rule of
law.”

If our report on M_Qewueemeeb.ﬂ_ltx
of Minors and Pup;lgz were implemented, the reference to
tutory and curatory (terms which- have little meanlng for

non-lawyers) would be replaced by ‘a reference to
guardlanshlp, ' '

2. 2 We dlscuss the questlon of parental rlghts later.
First it must be asked whether the law could or should
contain a general reference to parental
responsibilities. If there were such a statement it
should, we suggest, come ‘before any statement of
‘parental rights in order to etress that - parenthood
'nvolves'resnonsibiiities and that parental rights are
conferred in order to enable those respon51b111t1es to
be met.

Parental responsibilities
2.3 One specific duty which is referred to in the

lraw Reform (Parent and Chiid) (Scotland} Act 1986,
s8. :

2éco-t_ Law Com No 110 (1987), paras 4.15-4.22.

3er Gillick v West Norfolk and Wisbech Area Healt
Authority [1986] AC 112. -



existing law is the duty to aliment the child ~ which is
a duty to provide such support as is reasonable in the
circumstances.l Another is the duty to provide a
suitable education.? Any further statement of parental
responsibilities would, of necessity, have to be very
general hut should, we think, contain some reference to
caring for the child and safeguarding and promoting the
child's welfare and administering the child's property.
We wonder whether it would be generally agreed that, in
addition to the obligations and duties relating to
aliment and education eiready'mentiened a barent has
responeibilities (a) to care for his or her chila
throughout chlldhood (b) to safeguard and promote the
child's welfare througheut childhood and (c) to
administer, during the c¢hild's childhocod, for the
benefit of the child, any property beleonging to the
child. We _thiﬁk that the word_‘ "responsibilities" is
better than "“duties" or “obligations" in this context
because it is not suggested thatlthe statutory statement
of responsibilities should give a child any new rights
to sue his or her parent. for falllng' to meet these
respon51b111t1es.‘ In_ certaln cases failure to meet
parental respensibiiitiee _ceuld lead, under the
existing law, to a criminal prosecution3 or to a civil
action for damages,4 or for an accounting,5 or to state
intervention to impose compulsory measures of care or

lpamily Law (Scotland) Act 1985, si.
2Education (Scotland) Act 1980, s30.

‘ 3children and Young Persons (Scotland) Act
1937,s12. , - :

4Eg if the parent's negligence- 1njured the child in
a car crash.

5Eg in relation to maladministration of the child's
property.



deprive a parent df.parental'rights.l The‘edvantaées of

a general statutory stetement ‘of‘_parental

responSLbllltles are o : | -

(a) that it would make expllclt what is already'
implicit in the law. 2 o

(b) that it would counteract any impression that a

‘parent has rights but no respon51b111t1es and -

(c) that it—would enable the law to make it clear

that parental rights are not absolute or

unqualified,? but are cronferred" in order to

enabie parents to meet their.

responeibilities;4 ' h

lprovided the statutory requirements for these -
steps were met. See Social Work (Scotland} Act 1968,
ss16 and 32. Note, in particular, that s16(2) (e) refers
to the case where the parent "has sc persistently failed
without reasonable cause to discharge the obligations of
a parent ... as to  be unfit tc have the care of a
child.". ' ‘ '

2Stalr recognlsed that parents had an obllgatlon to

care for their children and - prepare them "for scme
-calling and employment according to their capacity and
condition”. Institutions 1.5.6. For more recent
recognitions of implicit duties of care and promotion of
welfare, see eg Social Work (Scotland) Act 19568 s16(2);
Law Reform (Parent and Child) (Scotland) Act 1986, s3.
Cf Gillick v West Norfolk & Wisbech Area Hggl;h
Authority {1986] AC 112 where, in relation to English
law, the House of Lords clearly accepted that there were
parental duties, including a duty of "protection". The
responsibility to administer the child's -property is
clearly recognised in the existing law of Scotland. See
Scott v Qccidental Petroleum edoni td 1990 SCLR
278. R :

3cf porchetta v Porchetta 1986 SLT 105 (re access).
For a discussion of the gualified nature of parental
powers in English law, see Bainham, Children, Parents
and the State (1988) 47-57. L

4see the speeches of Lord Fraser of Tullybelton and
Lord Scarman 1n the Gillick case [1986] AC 112 at ppi70
and 185. ,



2.4 If there were to be a statutory statement of
parental responsibilities we would . suggest for
consideration that childhood for this purpcse should be
regarded as continuing until the child attains the age
of 16. We recognise that many parents will be anxicus to
fulfil certain parental responsibilities long after that
age, and that the obligation of aliment c¢an continue
until the child is 25 if the child is undergoing further
education or training.l Nonetheless a young person above
the age of 16 may well be living away from home or
married and it would, we think, often be unrealistic to
state that a parent had a responsibility for care and
preotection in sudh cases. The responsibility of
administering the child's property should clearly come
to'én end when the child attains theAlegal capacity to
do so on his or her own account.

2.5 We would welcome views on the following cquestions.
1(a) Should there be a statutory statement of
parental responsxh111t1es°
(b) If so, should it be prov1ded that a parent has
a responsibility

(i) to care for his or her*'child
- throughout.chlldhood
(ii)  to safeguard and promote the child's
_ welfa:e throughout childhood, and
(iii)  to administer, during the child's

childhood, for the benefit of the
child, any property belonglng to the
-child.
(c) Should "childhood® for this purpose last unt11
the child attains the age of 167 :

lramily Law (Scotland) Act 1985, sI.



These general parental responsibilities would be without
prejudice to‘any other obligations or duties imposed by
any enactment, such as the obligation of al:.ment1 or the
duty to prov1de a suitable education.2

Parental rlghts _ _

2.6 Under the ex15t1ng law the most 1mportant parental
r1ghts3 are tutory, curatory, custody .and access.% A
parent's tutory is his or her right to manage the

child's property, enter inte contracts on the child's
behalf,'litigateton‘the child's behalf, and generally to
‘act on the child's behalf in any legally relevant matter
where the child is incapable of acting on his or her own
behalf. The parent as tutor is the <child's
admlnlstrator—ln—law or legal representative. Tutory
applies only to a pupil ‘child - that is a girl under 12
‘years of age or a boy under 14 years of age. Curatory is
the right to consent, or thhhold consent, to contracts
or other legal steps entered into or taken by a child
who is of or above the age of 12 or 14, as the case may
be, but is not yet 18. The parent as curator is not the
~child's legal.representative. He or she does not act for
the child, but rather acts along with the child. In our

report on The Legal Capacity and Responsibility of

lFamily Law (Scotland) Act 1985, sl.
2FEducation (Scotland) Act, 1980 s30.

_ 31t has frequently been pointed  out that "rlghts"
is here used in a loose sense. The right of
guardianship, for example, is really a power to take
legally effective action on behalf of a child. See
Dickens "The Modern Function and Limits of Parental
Rights" (1981) 97 LQR 462; Bainham, cChildren, Parents
and the State 48. ' ‘ ‘

4These are the rlghts referred to spec1f1cally in
the Law Reform (Parent and child) (Scotland) Act 1986,
s8.



Minors and Pupilsl we tock the view that there was no

longer any significance in the ages of 12 and 14 (which
derive from Roman law) and that, subject to important
qualifications and exceptions, 16 was a more appropriate
age for conferring capacity on a youhg person to act on
his or her own behalf in legal matters. We recommended
that curatory should be abolished and that tutory should
last until the child was 16, whether the child was a boy
or a girl. Between the ages of 16 and 18 a young person
would be able to act on his or her 6wn behalf, but would
have the right to have certain prejudicial transactions
set aside. We alsc thought that the word tutory was one
which had little meaning for non-lawyers and suggested
that tutors should be known as  gquardians.? The
government has accepted the recommendations in our
report.3 In the rest of this discussion paper we assume
that there will be only one type of guardian and that

guardianship will last until the child is 16. '

2.7 There is a question, however, as to whether the
parent's right to act on behalf of his child in legal
matters should be called “guardianship”. There are two
disadvantages in using this terminology. First, it
defines the parent's role in terms of the guardian's
role, which seems peculiar as parenthood is the primary
relationship. Guardians are substitute parents, not the

other way ‘about. Secondly, the parent's right of

lscot Law Com No 110, 1987.

2The term "guardlan" is already used in some modern
Scottish statutes. See eg Education (Scotland) Act 1980,
s135(1); the School Boards (Scotland) Act 1988, 522(2)

30n 4 Nov 1988. See Parl Deb 6th ser Vol 139 (HC)
col 795. A Private Member's Bill to implement the report
was. introduced by Sir Nicholas Fairbairn. MP in 1988-39
but did not proceed.



guardianship may well differ from the'rights:conferted
on non-parental 'guardiane. The parent's guardianship,
for example, does not need to ineiﬁde rights in reletion
to the person of the child, because those rights'are
comprehended in  custody. A non-parental’ guAfdian. may
need to have certain rights‘ih relation to the child's
person.l We think therefore that it would be an aid to
clarity if the parent's right to act' as: the"t':h-ild'
legal representative in all matters of legal
significance where the child 15 incapable of actlng for
himself or herself were no longer described as
'guardlanshlp, but were seen as a distinct parental rlght
attaching to the parent as parent. The English- Law
CQmmission_'came to a similar cenclusien,'-efter- full
consultation, @ in their -report  on gggggiggggig_;ggg
Custody.2 They said that ' | '

"parenthood should become the primary concept. Any:
necessary distinctions between parents and

guardians who act ;3 loco gg;gn;;_ could then
clearly be drawn ...." ‘

Their recommendation on this point has'been-implemented
in the Children Act 1989. We suggest that the same
approach should be adopted in Scotland. We . suggest
further that the parental right to act on behalf of the
child in all legal matters where the child is not
capable of actlng on. his or her own behalf should be
described simply as the right of legal representation.
This would be more informetive an&Amore accurate than
describing it as guardianship. It would not be very far

1at present a child's (non-parental) tutor does
have control of his or her perscn, but the exact nature
of this in modern times is not clear. We discuss this
guestion at para 3.13 below.

2raw cOm No 172 (1988)-para 2.3.

31bid.



remcved from the o0ld idea of the parent as

administrator-in-law.l

2.8 Custody has never been precisely defined in Scots
law but is generally taken to be the right of a person
to bave the child living with him or her (or otherwise
to regulate the child's: residence?) and to control the
child's day to day upbrinqing.3 "Child" in relation to
custady means a child under the age of 16 years@4

2.9 Access .is the right to have reasonable contact with
the child, either by visiting the child or by being
allcwed to take out the child or by being allowed to
‘have the child to stay ("residential access").
Conceivably, reascnable contact might in some cases. be
by <elephone (for éxample, where the parent is in
another country) but we know of no case where that has
been an element in an award of access under the existing
law. Access operates as a modification of fhe‘rights of
the person who has custody or care of the child,s-Some
people like to think of access. as a right of the child
rather than the parent but this does not correspend to
what actually happens: it is the parent who -seeks an
award of access. However, .the idea. that access is
intended to be for the benefit of the child is certainly

lsee Robertson (1865) 3 M 1077 at pl079.
2see eg Pagan v Pagan (1883) 10 R 1072.

3see eg Zzamorski v Zamorska 1960 SLT (Notes) 26
(cortrol of religious upbringing). See also Thomson,
Fami’y Law in Scotland (1987) 160. 7 o

4Law Reform (Parent and Child) (Scotland) Act 1986,
s8.

Scr D v Strathc Regional Council 1585 SLT 114
-at plls. . :

10



validl and would be given a more direct expression in
the law if it were made clear that any parental rights
were conferred to enable parénts "to fulfil their’
parental responsibilities.

2.10 We suggest that these three key concepts of legal
representation, custody and access might be defined by
statute on the above lines. This #ouid_not mean any
essential change in the law but it would help to
stabilise and clarify it. The definition of "parental
rights" in the Law Reform (Parent and Child) (Scotland)
Act 1986 mentions tutory, curatory, custody and access
but also refers to ' ' ' -

"any right or authority relating to the welfare or
upbringing of a child conferred on a parent by any
rule of law."?

This is not a particularly helpful addition. It was
included in the 1986 Act as a holding measure. The
principal purpose of the Act was to remove legal
discrimination against children born out of maf;iage. In
our report on ;lggitimacx, which was implemented by the
1986 Act we referred to concern about the vagueness of
the term “"parental rights".3 wWe had not consulted on
this questlon, however, and were obligéd to conclude
that our Illegitimacy report was not the place

"to'analyse these so-called rights in depth or to
ask to what extent they actually exist as separate
rights independent of, say, tutory or custody".4

our concern in the Illegitimacy report was not with the
content of parental rights but rather with the gquestion

liaw Reform (Parent and Child) (Scotland) Act 1986,
s3(2). Cf Porchetta v Porchetta 1986 SLT 105.

238.

35cot Law Com No 82 (1984), para 4.1.

41bid para 4.2

11



whether any parental rights which did exist should be
recognised in relation to children born out of marriage
and, if so, when.l In this discussion paper we are
concerned with the content of parental rights and we are
anxious to meet the criticism of vagueness, if this is
possible. Child law is of concern to a great many people
who are not lawyers and who do not have access to
complete sets of law reports. It is, we think,
unsatisfactory and unfair to expect people to work with
a definition of parental rights which says, in effect,
that parental rights are what the common law says they
are, without providing further assistance. We are
working towards a codification of family law and a
definition of a key concept which takes this form is
particularly unsatisfactory in this context.

2.11 It should be noted that the residual category of
parental rights in the 1986 Act is noﬁ concerned with
rights under specifi;'gnagtments. It applies only to any
right or authority conferred on a pérent by "any rule of
law". That expressibn is normally used in statutes in
relation to cdmmon law rules: if statutory rules are to
be included the term normally used is "any enactment or
rule of law". This _in itself may be a source of
confusion to noﬁ-lawyeré. Specific statutory rights do
not need to be included in a genefal':definition of
parental rights. They stand on their own. For example, a
parent's agreemeht to adoption is required by an express
statutory provision.2 That applies, and will continue to
apply, no matter what a general definition of parental
rights may provide. Similarly, a parent's right to
appoint a guardian to act after his or her death depends

1Ibid para 4.2.

2Adoption (Scotland) Act 1978, sl6.

12



on a specific statutory provision which applies'
regardless of any general definition of parental
rights.1 There'aré other examples of statutory parental
rights.2 All could be. covered by’haking it clear that
any general statement of ‘parental rights was without
prejudice to any right conferred by an enactment.

2.12 The residual common law pafeﬁtal rights which are
commbnly mentioned are: control -of education and
religious upbringing; choice of, or consent to, medical
treatment; discipline; choice of name; and choice of
nationality and domicile.3 The gquestion is whether any
of these rights would not be covered by the rights of
legal representation, custody and access, if clarified
as suggested above. ' g ' |

2.13 A parent's rights in relation to the child's
~education and religious upbringing are recognlsed by the
European Convention on Human nghts4 and by Scottish

" lraw Reform (Parent and Child) (Scotland) Act 1986,
s4.

_ 2see eg Registration of Births, Deaths and

Marriages (Scotland) Act 1965, si4 (registration of
birth - also a duty) Social Work (Scotland) Act -1968,
s4l1 (presence at children's hearing - als¢ a duty).

3see eg Eekelaar, "What are Parental Rights?" 1973
89 LQR 210; Thomson, Family TLaw in Scotland (1987)
158-172; Hoggett, Parents and Children: The Law_ of
Parental Responsibility (3rd edn 1987) 7-17.

4protocol No 1 Art 2 - "No person shall be denied
the rlght to education. In the exercise of any functions
which assumes - in relation to education and to
teachlng, the State shall respect the right of parents
to ensure such education and teaching in conformity with
their own religious. and philosophical convictions". Cf

Campbell and Cosans v United Kinagdom (1982) 4 EHRR 293.

13



legislation.l However, control of these matters would
fall clearly within the concept of custody, if it were
defined so as to include control of the child's day to
day upbringingz.2 There would seem to be no need for a
separate residual right. The statutory position under
the enactments relating to education would be

unaffected.

2.14 Choice of medical treatment would fall within the
definition of custedy in so far as no question of giving
a legally effective consent arose. Deciding, for
example, whether a child should take certain pills, or
should be taken to a doctor, would fall within control.
of day to day upbringing. The giving of a legally
effective consent to medical treatment in any case which
invelved invasion of the child's bodily integrity and in
which the child was incapable of consenting on his or:
her own behalf would fall within the right of legal
representation, if that were defined as we suggest.
Again there seems to be no need for special residual

rights.

2.15 The discipline of a child would also fall within
the concept of custody, as part of the child's day to
day upbringing.-The guestion: of reasonable chastisement
as a defence to a charge of assault is a separate
questlon, whlch we: con51der later 3 Recognlslng that a
parent has a right to control the day to day upbrlnglng:
of the Chlld in order to fulfll ‘his or her parental'

lEducatlon (Scotland) Act 1980, 5528 and. 28A
2See Zng;§L; v Zamorska 1960 SLT (Notes) 26.
3Paras 2.44-2.49 below. See also Educatlon (No 2)

Act 1986 s48 (abolishing corporal punlshment of pupils,
as defined in Scotland).

14



responsibilities does not imply' any recognition that
corporal punishmenﬁ is la‘w‘ftil. or unlawful. That is a
different question, relating not to the right to

control-but. to the means used. -

2.16 Choice of name, apart from the statutory rules on
registration of birth or change of name or surnamel is a
matter of usage rather than law. In so far as there is a
parental right it would fall within the concept of
custedy, if that includes control of day to day
upbringing. By virtue of the right to control the
child's day to. day upbringing a parent can control, at
least in the case of a ycﬁng child, the name by which
the child is known. | |

2.17 Nationality is governed by specific statutory
provisions,? which wdu;d be unaffected by a general
definition of parental rights. It is misleéding to talk
of a parent's right to choose the domicile of his or her
child. The child's domicile often follows that of the
parent but that is a result of a legal rule, not of the
exercise of a parental right.3 -

2.18 Another way of approaching the question of parental
rights is to ask what rights a parent needs to enable
him or her to discharge parental responsibilities.
Clearly the parent needs to have the right_to control

lRegistration of Births, Deaths and Marriages
(Scotland) Act 1965, ssl1l4, 43.

2British Nationality Act 1981.

- 3The two Law Commissions have recommended reforms
in this area but they would not affect this point. See
the Law Commission and the Scottish Law Commission
- Report on The Law of Domicile (Law Com No 168; Scot Law
Com No 107, 1987) paras 4.1-4.33.

15



the child's physical whereabouts, day to day activities
and general upbringing, although the control which is
required and possible will obviously diminish as the
child grows older. This can be comprised in the concept
of custody. The parent also needs to be able to act on
behalf of the child in the legal sphere (in relation,
for example, to the administration of the child's
property, +to¢ contracts, 1litigation, receipts or
discharges) or in any area (for example, surgery) where
legally effective consent might be regquired on behalf
of the child. This can be comprised in the concept of
legal representation. If the parent, for some reason,
does not have the child living with him or her then to
play any role in the child's upbringing the parent needs
a right to have some contact with the child. This is
covered by access. The three rights of custedy, legal
representation and access seem, however, to be enough,
when taken along with rights under specific enactments,
to give the parent all the rights he or she is likely to
need. To confine parental rights to these ‘three rights
would remove a large element of uncertalnty from the

existing law.

© 2.19 We have been interested to note that in their
report on Guardianship and Custody the English Law
Commission reached the conclusicn, after wide
consultation, that it would@ not be possible to produce a
satisfactory statutory list of parental rights claims,
duties, powers, responsibilities or authorlty

"It would be superficially attractive to prov1de a
list of these but those who responded to our
Working Paper on Guardianship ' recognised the
practical impossibility of doing so. The list must
change from time to time to meet differing needs
and circumstances. As the Gillick case itself .

lraw com No 172 (1988) para 2.6,“footnotes omitted.
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demonstrated, it must also vary with the age and
maturity of the child and the c1rcumstances of each
- individual case."

In England and Wales the Children Act 1989 now deflnes-
“parental responSLbllLty“ as

"all the rights, duties, powers, responsibilities
and authority which by law a parent of a child has
in relation to the child and his property".l

If we are right in thinking'that all the rights which a
parent needs can be covered by legal rgpresentation,
custody and access (when taken"alcng with rights
conferred by specific enactments) then the difficulty of
a long specific list disappears. For the rest, we think

that there would be advantages in-dealing:separately
"with responsibilities and rights. It seems somewhat
unusual to define responsibility in terms of rights. It
is more usual to give people certain responsibilities
and then give them. rights to enable them to fulfil
those responsibilities. We also think that a less vague
and open-ended definition would be more helpful, if it

could be achieved.

2.20 We would welcome ﬁiews on the foliowing.

2 Should it be made clear in any new legislation
on this ﬁopicr that parental rights. are
conferred on a parent in order to enable him
or her to fulfil his or her parental
respon51b111t1e57

3(a) It is suggested that parental rz.ghts should
include legal representation, custody and
access. o B

'(b) The right of legal representation (which would
replace the parent's rights as tutor and

. administrator-at-law) should be defined as the

153(1). The definition is expanded by subsection
(2} which brings in a guardian's rights.

17



right to administer the child's property and
to act, or give consent, on behalf of the
child in any legally significant matter where
the child is incapable of acting or consenting
on his or her own behalf. ' .

(c) The right_bf‘custody should be defined as the
right of the person concerned to have the
child living with him or her, or otherwise to
regqulate the child's residence, and to control
the child's day to day upbringing.

(d) The right of access should be defined as the
right to bave reasonable contact with the
child, either by visiting the child, or by
being allowed to take out the child, or by
being: allowed to have the child to stay
{"residential access") or by other appropriate
means.

~(e) If legal representation, custody and access
were defined on the above Iines, and if any
rights conferred on parents by any other
enactments were expressly preserved, would it
be - necessary to confer any  other parental
rights and, if so, which?

Who has parental responsibilities and rights? -

2.21 We are concerned here with the guestion of who has
parental responsibilities and rights in the absence of a
court order. If the policy of the existing law were to
be continued, the mother of a child would always have
parental Tresponsibilities and rights but the father
would’ have them only if he was married to the child's
mother or had been married to her at the time of the
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child's conception or subsequently.l It follows that a
man - who abandoned his wife when she was pregnant, and
never saw his child, would have full parental
responsibilities and rights, whereas a man who was -
cohabiting with the mother of his child and playing a
full paternal role would have none. We would quéstion
whether- this is in line with current social thinking.

2.22 The current law suggests that, in the case of a
child born outside marriage, the mother alone has
parental responsibilities and ‘corresponding rights.
This may be seen as ehcouragin§ irresponsibility in some
men. The existing rule alsc seems to ignore‘thé fact
that an unmarried father? may be just as motivated to
care for and protect his éhild as a'married father, or
indeed as the mother of the child. We wonder therefore
whether the law ought not to be based on the general
proposition that a person who brings a child into the
world has certain responsibilities towards that child,
and certain related rights.3 This would mean conferring

lraw Reform (Parent and Child) (Scotland) Act 1986,
s2(1). The existing law, as we have noted, refers to
parental rights and has no express provision on parental
responsibilities. The father can, of course, apply to
the court for custody or access, but the conus is on him
to satisfy the court that an order would be in the
child's interests. See McEachan v Young 1988 SCLR 93;
Sloss v Taylor 1989 SCLR 407; Whyte v Hardie 1990 SCLR
23: Nolan v Lindsay 1990 SCLR 56; Crowley v Armstrong
1990 SCLR 361. o ' -

24e use this term, slightly loosely, to mean a
father who is not married to the mother of the child and
who has not been married to her since the child's
conception. _ : :

31t is interesting to note that Stair considered
that paternal authority "“reacheth all children, whether
procreated of lawful marriage or not, so they be truly
known to be children; because the same foundation and
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parental responsibilities and rights on the basis of
parentage alone, subject to any court decree to the
contrary. The answer to the guestion "Whe has parental
responsibilities and rights in the absence of a court
decree?" would be, quite simply,."A parent".

2.23 We considered this question in our report on
Illegitimacy.l our conclusion at that time was that it
would not be desirable to give the father of a chilad
parental rights automatically unless he was married to
the child's mother at, or after, the time of the child's
conception. We mentioned the following arguments.2

1 It would be inappropriate to ‘qive parental.
rights te fathers where the. child had resulted
from a casual liaison or even from rape.

2 . Automatic parental rights for ‘unmarried
fathers would cause offence to mothers who had
struggled alone to bring up their children

- with no suﬁport from the fathers.

3 Mothers of children born outside marriage
might feel at risk from interference and
harassment by unmeritorious fathers in matters
connected with the upbringing of tﬁe children.

4 :The unmarried father would have to be involved
more often in care or adoption proceedings
even in cases where it would be 1napprcpr1ate'
to give any'we1ght to his views.

These arguments, or very similar arguments, were made by'
consultees to us and to the English Law COmm1551on who
were deallng with reform of the law on lllegltzmacy at .

common principles and duties are in both.". Insfitﬁtiogs'
1.5.6. - T - :

1scot Law Com No 82 (1984).

21pid para 2.5.
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about the same time.?l They were sufficient to carry the
day, particularly as the main concern of both’
COmmiésions_ at that time was to remove the legal'
disadvantages of the child born outside marriage. It is
clear, however, that these arguments have not been found
persuasive by everybody. We have received
representations urging us to reconsider the position of
the unmarried father. In the context of an examihatioh
of parental responsibilities and rights the arguments
for excluding a large category of fathers from the
responsibilities and rights normally flowing from
parenthocod must, we think, ~ be re-examined. . Before

locking at each argument in turn, we should point out
that where two people have parental.fights by operation
of law each of them may exercisé those rights without

the consent of the other person.? It follows that the
cohpletely uninterested absent pérent is not a problem.
Where a mother is bringing up her child alone and the
father has abandoned the family and never taken any
interest in the child theﬁ, even if the father has
parental rights, the mother can exercise all the
'parental rights on her own without requiring to obtain
the father's consent. In this type of situation the
rights of the absent parent are of a'purély theoretical
nature. This is an important point which may not always
have been fully appreciated by those who have in the
past opposed parental rights for unmarried‘fathers.

2.24 The argument thaﬁ it would be inappropriate to-give
parental responsibilities and rights to a father where

lgeport on Illegitimacy (Law Com No 118, 1982)
paras 4.24-4.30. )

- 21aw Reform (Parent and Child) (Scotland) Act 1986,
s2(4). ‘
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the child had resulted from a casual liaison is not
self-evidently true. Parental responsibilities and
rights are conferred not for the benefit of fathers, or
at least not primarily so, but for the benefit of the
child. The mother's parental responsibilities and rights
are recognised even if the child resulted from a casual
liaison, and there is no self-evident reason why the
father's should not. be also. O0f course, some fathers
will be uninterested but that is. no reason for the law
to encourage and reinforce an irresponsible attitude.

2.25 The guestion of the rapist is much more difficult.
Some writers have suggested a special rule excluding
convicted rapists from parental rights.l This may not be
strictly necessary but would probably be expedient.
There would be difficulties in this approach if the rape
were of the man's wife, or cohabitee, or even if it were
of a woman with whom he had a continuing sexual
relationship. How would it be known whether the child
was the result of the rape or of some other act of
intercourse? Why should it matter? Perhaps, therefore,
any exclusion should be confined to cases where the
child was the. result of the rape of a woman with whom
the rapist did not have a continuing sexual
relationship.

2.26 The argument that conferring parental
responsibilities and rights on unmarried fathers would
cause offence to mothers who were struggling to bring up
their children without support from the fathers is not a
weighty argument for denying parental responsibilities
and rights to all unmarried fathers, even if they are

- 1see Eekelaar, "Second Thoughts on Illegitimacy
Reform" 15 Fam I 261 (1985); Bainham, Children, Parents
and the State (1988) p43.
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providing support and _fulfilling a Parental role. A
similar.arguhent could be made in relation to divorced.
fathers. Indeed lone fathers (whether married, formerly
married or never married) who are bringing -up children
without hélp from the mothers might feel the same way in
relation to the mother's parental responsibilities and
rights. The important peint in all these cases is that
it is not the feelings of one parent in a certain type
of situation that should determine the content of the
law but ‘the.,general interésts of children and
responsible parents. ' ' '

2.27 The same point can be made about the feelings of
certain mothers +that they might be at risk of
interference and harassment by the father of their child
if he had automatic parental responsibilities and
rights. There is also the point that what is perceived
as "interference" by one parent might be perceived as a
manifestation of affection, concern and responsibility
by the other, or even by a court or impaftial observer.
The interests of the child are not necessarily identical
to the intgrestS'bf'the parent who has custody.'Again,
the same dislike of intérference is often'present after
a marriage has broken down but the policy of the law is
to encourage involvement by both parents in the child's
life, where this is 1likely to be in the child's
interest. The answer to parentai involvement which is
~against the child's welfare is for a court to remove or
regulate parental rights. It seems unjustifiable,
however, to have what is in effect a presumption that
any involvemént by an unmarried father is going to be
contrary to the'child!s best interesté. Moreover it is
by no means clear that there is a real risk of
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harassment by unmeritorious fathers.l A father who has
never taken any interest in his child is unlikely to
assert parental rights. The less meritorious the father,
the 1less 1likely is he to trouble himself about his
child.

2.28 The argument about the involvement of the unmarried
father in care or adoption proceedings cuts both ways.
It could be said to be a grave defect in the existing
law that a man who has been a social father to a child
should have no legal position in such matters merely
because he and the child's mother have not married each
other.? The uninterested father who has abandoned his
child (whether or not he has ever been married to the
mother) can be dealt with under the existing law.3

lsee Eeckelaar, loc git.

25ee Bainham, "When is a Parent not a Parent?
Reflections on the Unmarried Father and His Child in
English Law" 3 Int'l Journal of Law and the Family
(1989) 208 at pp220 to 225. Under the existing law in
Scotland.the unmarried father, even if not regarded as a
parent, may qualify as the child's "“guardian" in certain
situations. Under the Social Work' (Scotland) Act 1968,
for example, "“guardian" includes any person who "has fcr
the time being the custody or charge of or control over
the child". ({s94(1)). Under the Adoption (Scotland) Act
1978 the unmarried father is. "guardian" if he has
tutory, curatory, custody or access or any other
parental right by virtue of a court order. The
difficulty is that the father may not have charge of, or
control over, the child at the relevant time and may be
too late in applying for custody or any other parental
right. See eg W v R 1987 SLT 369. :

3see eg Social Work (Scotland) Act 1968, s15(1),
s16(1), s41(2); Adoption (Scotland) Act 1978, sl6(2).
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2.29 The existing law discriminates against unmarried
féthers]in two ways.l It treats them less favourably
than fathers who are or have been married to the child's
mother: and it treats them less favoﬁrably than
unmarried mothers. The increase in the number of
cohabiting couples in recent years means that it is no
longer possible, if it ever was, to assume that almost
all unmarried fathers are irresponsible, uninterested in
their children, or undeserving of a legal role as
parent. By discriminating against unmarried fathers the
law may foster 1rresponsxble parental attitudes which it
ought to be doing everythlng possible to discourage.

2.30 It can also be argued that the law discriminates
against children born out of marriage by denying them a
father with the normal legal respdnsibilities and
rights.2 If, for example, a child is being brought up by
his parents, who are cchabiting but unmarried, and the
mother is killed in a train crash it seems unfortunate
that the child has no-one who is automatically qualified .
to act as his legal 'representative in relation, for
example, to any claims for compensation. Many pecople
would expect that the father would be able to act as the
child's legal representative, but that is not the case,
unless he obtains a court decree appeointing him tutor.

2.31 We would welcome views in résponse to the following
questions. ' '
4(a) Should the law confer parental

lFor an example see In re J (A Minor) {Abduction:
‘Custody Rights) [1990] 3 WLR 492.
25ee Bainham, Children, Parents and : te

(1988) ppd4l and 44.
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responsibilities and rights on the father of a
child even if he is not, and has not been,
married to the mother of the child?

(b) Should there be an exception for the case
where the child is the result of rape and the
father did not have a continuing relationship
with the mother? : ,

(c) Should there be any other exceptions?

2.32 An alternative to automatic parental
responsibilities and rights for unmarried fathers would
be to allow the parents of a child, where they are not
married to each other at the time of the child's birth,
to confer parental responsibilities and rights on the
father by agreement. This is the approach which has been
adopted in England and Wales by the Children Act 1989.
Section 4 of the Act provides as follows. .

"(1) Where a child's father and mother were not
married to each other at the time of his
birth--

(b} the father and mother may by agreement
. ("a parental responsibility agreement")
provide for the father to have parental
responsibility for the child.

(2) No parental responsibility agreement shall
have effect for the purposes of this Act
unless--

(a) it is made in the form prescribed by
regulations made by the Lord Chancellor;
and

(b) where regulations are made by the
Lord Chancellor prescribing the manner in
‘'which  such agreements must be recorded,
it is recorded in the prescribed manner."

The requirements of form and registration would probably
mean that a couple would have to take legal advice
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before obtaining an | effective parental responsibility
agreement. It seems likely that many couples would net
bother with such an agreement so long as their
relationship was good. If their i‘e_lat’ions.hip
deteriocrated the mother might. then not agree to sign an
agreement. Moreover there will be cases wheré_ an
agreement is not an available option. If, for example, a
couple are cohabiting and have a child and the mother
dies in childbirth, the father will have no parental
rights unless he takes court proceedirngs to cbtain them.
These are practical objections. A more fundamental
objection is that it seems wrong ‘that one parent should
have a right to d'eny' the other parental responsibility.
and parental rights unless the other resorts to court
proceedings. In spite.‘of-‘these objections, the idea of a
pare‘nta'l res-ponsib‘ility agréement has certain
attractions as a modest advance on the present position
and we invite views on it. Our preliminary view,
howaver, is that it is a second best solution which
would bring parental responsibilities and rights to only
a small proportion of unmarried fathers. '
5 If parental responsibilities and rights are

not conferred automatically on the father of a

child where he is not, and has not been,

married to the mother of the child, should the

law enable the father and mother to confer

parental responsibilities and rights on the

‘ ‘father by agreement?

Operation of parental responsibilities and rights

2.33 Introduction. The Children Act 1989 in England and
Wales contains a number - of provisions on the operation
of parental responsibility - a term which, as we have
seen, includes parental rights. As the Act was very
carefully considered at all stages and has been very
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well received, it seemz right that we should consider
these provisions with a view to seeing whether they, or
something 1like them, should be included in any new
Scottish legislation on this topic. The provisions are
in section 2 of the 1989 Act. The first three
subsections of that section deal with the gquestion of
who has parental responsibility. They adopt- the same
rule as that currently in operation in Scotland - namely
that, in the absence of a court order, the mother has
parental responsibility in all cases but the father has
parental responsibility only by virtue of marriage to
the mother. We have already discussed this guestion and
have asked for views as td whether the law could not be
advanced by giving parental responsibilities and rights
to all parents, with one limited exception.l We discuss
the remaining provisions of section 2 of the 1989 Act
below.

2.34 Father's position. Section 2(4) of the 1989 Act
abolishes the rule of law that a father is the natural
guardian of his legitimate child. This has already been
achieved in Scotland by giving both parents of a child,
where they are married to each other or have been
married to each other since the child's conception,
equal parental rights.2 Accordingly, we do- not think
that it would be necessary to reproduce this provision,
or any equivalent of it, in new Scottish legislation.

2.35 More than one person. Section 2(5) of the 1989 Act
provides that ' ‘
"More +than one person may have ' parental

lgee paras 2.21-2.31 above.

21.aw Reform (Parent and Child) (Scotland) Act 1986,
.o _ it a _ _ |

28



responsibility for the same’ Chlld at the same
time."

Again this seems unnecessary in the Scottish context
where the 1986 Act already makes it clear that more than
one person may have parental rights in relation to a
child,l and where any new statement of parental
responsibilities would make it clear that -the normal
situation was for both parents to have such
responsibilities. '

2.36 Parental responsibilitiesrendure. Section 2(6) of
the 1989 Act provides that

"a person who has parental respon51b111ty for a
child at any time shall not cease to have that
‘responsibility solely because some oOther person
subsequently acqulres parental responsibility for
the child."®

The idea behind this provision is to preserve a‘parent's
position as parent to the maximum ‘extent and to
emphasise the continued responsibility of both parents;2
If new legislation in Scotland were to confer parental
responsibilities separately from parental rights there
might be something to be said for making it clear that
the parental respeonsibilities continued notwithstanding
the acgquisition of any parental right by any other
persbn; Of course, as the English Law Commission point
out,3 the scope for carrying out a parent's
responsibilities might be greatly reduced if, for
example, sole custody were awarded to someone else or
the child were taken into local authority care under a
supervision requirement, but the parent would still be a

152(45.

2Law Commission Report on Guardianship apd Custedy
(Law Com No 172, 1988) para 2.311.
3m_-
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parent and would still have an important position in the
child's life. It may be, however, that this would be
sufficiently clear without a specific provision on it.
We would welcome views.
6 If new legislation were to include a statement
\ of parental responsibilities should it be made
clear that these responsibilities do not cease
solely because some other person subsegquently
acquires any parental right?

2.37 Either parent can act alone. Section 2(7) of the
1989 Act provides that "

"Where more than one person has parental
responsibility for a child, each of them may act
alone and without the other (or others) in meeting
that responsibility; but nothing in this Part
shall be taken to affect the operation of any
enactment which requires the consent of more than
one person in a matter affecting the child."

There is already a provision to very similar effect in
the Law Reform (Parent and Child) (Scotland) Act 1986.71
We do not think that any new provision is required here.

2.38 Court orders prevail. Section 2(8) of the 1989 Act

provides that

"The fact that a person has parental responsibility
for a child shall not entitle him to act in any
way which would be incompatible with any order made
with respect to the child under this Act."

There is no equivalent‘qf this provision in the existing
Scottish legislation,- éithough we have no doubt that
parents would, rightly, regard their parehtal rights as
being subject to any court orders. We are.not convinced

1s2(4). This provides that "Where two or more
persons have any parental right, each of them may
exercise that right without the consent of the other
person or, as the case may be, any of the other persons
unless any decree or deed conferring the right otherwise
provides."
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that an equivalent provision would be necessary in any
new Scottish legislation on this topic but it might be
useful for the avoidance of doubt. We would welcome
views. In a Scottish prov151on it would be useful to
include a reference to any decree relating to the
child's property, and to any supervision requlrement
made by a children's hearing. This would merely restate
the existing law.l |
7 Should it be provided that the fact that a
person has parental respon51h111t1es or rights
in relatlon to a child does not entltle him or
her to act in any way Whlch “would be
incompatible with any court decree relating to
the child, or the child's property, or any
'supervision requirement relating to the child
made by a children's hearing?

2.39 Delegation but no surrender or transfer.
Subsections (9), (10) and (11) of section 2 of the 1989
Act provide that '

"(9) A person who has parental responsibility
for a child may not surrender or transfer any part
of that responsibility to another but may arrange.
for some or all of it to be met by one or more
persons acting on his behalf.

(10) The person with whom any such arrangement
is made may himself be a person who already has
parental responsibility for the child concerned.

{11) The making of any such arrangement shall
not affect any liability of the perscon making it
which may arise from any failure to meet any part

laitken v Aitken 1978 SC 297; D v Strathclvde
Regional Council - 1985 SLT 114. In relation to the
child's property it ought to be clear that the parent's
respcn51b111tles and rights would not entitle him or her
to act in a way incompatible with the appointment of a
judicial factor to administer the property, or with any
other court order relating to the child's property.
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of his parental responsibility for the «child
concerned.”

Provisions on these lines would be a useful restatement
of the existing law of Scotland.l The English Law
Commission argued in their report on Guardianship and
Custody that an express provision would be helpful for
two reasons. 2

"First, parents are now encouraged to agree between
themselves the arrangements which they believe best
for their children, whether or not they are
separated., It is important, therefore, that they
should feel free to do so. Secondly, ... it is
helpful 1if, for example, a school can feel
confident in accepting the decision of a person
nominated by the parents as a temporary "gquardian"
for the child while they are away."

We would add that in relation to the administration of a
child's property it is particularly important to make it
clear that the parent cannot transfer his or her rights
and responsibilities to others but can appoint a factor
or other agent to act on his or her behalf. These
principles have recently been re-affirmed by the Court
of Session3 and ought to appear in any codification of
this branch of the law. We suggest that
8 It should be provided that
(a}) a person whao has parental
responsibilities or rights in relation to
‘a child may not surrender or transfer any

lgee, in relation to the administration of the

child's . property, Scott v Occidental Petroleum

(Caledonia) Ltd 1990 SCLR 278 per L P Hope at p281.
2Law Com No 172 (1988) para 2.13.

3scott v Qccidental Petroleum  (Caledonj Ltd,
supra. In this case it was further held that for a
mother to hand over the child's funds to trustees for
the child went beyond the mere appointment of a factor
and amounted to an attempt to transfer her rights and
duties in relation to the child's property. It was not
therefore permissible, :
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part of these responsibilities or rights
to another but may arrange for some or
all of them to be met by one or more
persons acting on his behalf;

(b) the person with whom any such arrangement
is made may himself be a person who
already has parental responsibilities or
rights in relation to the child
concerned; _ | ‘

(c) the making of any such arrangement does
not affect any liability of the person
making it which may arise from any
failure to meet ény part of his‘parental

 responsibilities for the child concerned.

Position of‘éarers without parental responsihilitiés or
rights
2.40 Section 3(5f of the Children Act 1989 contains a
provision which supplements the provisions just
considered. It provides that

"A person who —-=

{(a} does not have parental responsibility for a
particular child; but

(b) has care of the child,

may (subject to the provisions of this Act) do what
is reasonable in all the circumstances of the case
for the purpose of safeguarding or promoting the
child's welfare." ' :

One situation where this provision. would be useful is
where a young child is sent to stay with relatives or
friends for a holiday. The provision would make it clear
that the adult or adults with care of the child for the
time being could, for example, arrange for any necessary
medical treatment if the child became ill or had an
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accident.l We think that a provision on these lines
would be useful in Scotland toeo, although in this
instance it is the absence of relevant rights rather
than responsxbllltles which -is important. We suggest
that:

9 It should be provided that a person who does
not have the relevant parental rights in
relation to a child but who has care of the
child may do what is reasonable in all the
circumstances for the purpose of safeguardlng
or promoting the child's welfare.

Wishes of child

2.41 Where a child is in the care of a local authority
or voluntary organisation the authority or organisation
must, in reaching any decision relating to the child,

"so far as practicable ascertain the wishes and
feellngs of the child regarding the decision and
give due consideration to them, having regard to
his age and understanding."?

The Scottish Child Law Centre has suggested that a young
person between the ages of 12 and 16 years should be
entitled to be consulted by a parent or guardian before
any major decision is taken relating to the young
person. The obligation to consult would be qualified by
a reference to the young person's age and understanding
and the parent or guardlan would be obliged to give due
weight to the young perscn's v1ews, taking. into account
his or her age and understanding.

2.42 Although the suggestion was limited to children
above the age of 12 we consider that the reference to
age and understanding makes any lower age limit

1see Law Com No 172 (1988) para 2.16.

2g0cial Work {Scotland) Act 1968, s20.
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unnecessary. The question, as we see it, is whether a
parent or other person exercising parental rights should
be under a similar obligation- to ascertain . .and have
regard to the child's wishes and feelings as .a local
authority is under in relation to a child in its care.

2.43 We can see great attractions 1n such an approach.
It emph351ses that the child 1s a person in his er her
own right and that his or her ‘views are entitled to
respect and consideration. In relation to children above
the ages' of 12 {girls) or 14 (boys) it ‘preserves a
valuable feature of the Scottish common law. Yet it
would be more flexible in recognising that arbitrary age
limits are unsatisfactory in this respect. There are,
however, some difficulties. First, the decisions which a
local authority takes, as such, will be major decisions’
affecting the child. In the case of a parent, or other
individual with parental fights,'it would be unrealistic
to require consultatlon on all decisions, however mlnor,
relating .to . the child. This is recognised in the
suggestion made by the Scottish Child.Law Centre, . which
was limited to major decisions. .How(e_ver,' it would be
difficult to define major decisions with any precision.
Secondly, it is not easy to see what the sanction would
be for npn—compllance. Agaln the parent's position is
different from that of a local authority, which is
accountable to the public and subject to"judicial
review. Neither of these ‘objebtions is necessarily
conclusive. There could be value in a prov1510n which
established a duty to consult the Chlld even if it was
vague and unenforceable. It_could have an influence on
behaviour. We have reached no concluded view on this

questlon but would welcome comments on it. )
10 Should it be ‘provided that a person with
parental rights, in reaching any major
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decision relating to the child in the exercise
of those rights, must so far as practicable
ascertain the wishes and feelings of the child
regarding the <decision and give due
consideration to them, having regard to the
child's age and understanding?
We would suggest that if any such rule were introduced
it should be made clear that third parties would not be
prejudiced by any failure of the parent or other person
(for example, when dealing with the child's property, or
contracting or exercising an option as the child's legal
representative) to consult the child.

Corporal punishment -

2.44 &k parent's right to inflict reascnable corporal
punishment on his or her childl is an extremely
controversial issue. Regardless of how one views such a
right it is clear that many parents do in fact hit their
children. One major research study? found that 62% of
parents: hit their one year old child, that 93% of
parents hit their four year olds and that, by the age of
seven, 8% of children were being hit by a parent at

lFor-recent"casezlaw, see Guest v Annan 1988 SCCR
275; B v Harris 1990 SLT 208; Peebles v MacPhail 1990
SLT 245. The last case illustrates the limited nature of
the right. Lord Justice-General Emslie said that "to
slap a child of two years old on the face, knocking him
over, is an act as remote from reasonable chastisement
as. one could possibly imagine.” In England the High
Court upheld a decision by East Sussex County Council to
put a six year old boy on their child abuse "at risk"
register after his mother had smacked him with a wooden
spoon, causing bruising to his thigh, for "being too
lippy". See The Times, 27 Feb 1990. The recent Scottish
cases are discussed in Shiels, "Reasonable chatisement
by parents" Scolag 1990, plis.

2John and Elizabeth Newson, Four Year Olds in the
Urban Community, (1970); John and Elizabeth Newson Seven

Year Olds jin the Home Environment, (1976).
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least once a day and a:further third not less than once
a week. 22% of the seven year olds were hit with'some
rlmplement. The percentages of children .hit . by their

parents were found to be con31stently hlgh in all social
classes.. In further_research, qondueted in 1985, two-
thirds of the mothers interviewed admitted hitting their
babies before they reached the age cf- dne. However,

there is a body of opinion that the physical punlshment
of chlldren should no longer be tolerated.l

2.45 The question of corporal punishment of children by
parents, foster pareﬁts and others was debated in
Parliament in 1989 during the preceedinge on the
Children Bill. In the House of Commons an attempt was
made to introduce a new clause _which; in civiil
proceedings, would have removed the defence of
“reasonable chastisement" from parents, guardians and
others having custody or control of a child or young
pereon. The motion to add the new clause attracted some
support and some oppeosition but was eventually
withdrawn.2 An interesting feature of the proposed new
‘clause was that, for its purposes; a person was not to
be taken as giving corporal punishment

"hy virtue of anything done for reasons that
include averting an immediate danger of personal
injury to, or an immediate danger to the property
of, any person (lncludlng the Chlld or young person
concerned)“ 3 ‘

lThere is, for example, a campaigning organisation
called EPOCH (End Physical Punishment Of Children) based
at 77 Holloway Road, London N7 8J32.

2parl Debs (HC) Standing Committee B, 13 June 1989,
cols 549-567.

3This provision, llke other prov151ons in the new

clause, was derived from the provisions in the Education
(No 2) 'Act 1986, ss47 and 48, abolishing corporal

37



In the House of Lords an amendment was moved to repeal
section 1(7) of the Children and Young Persons Act
1933.1 Section 1 of that Act deals _witha.cruelty‘ to
children and, among other things, makes it an offence
for any person who has the custody, charge, or care of a
child or young person under the age of 16 to assault or
ill-treat the child or young person -in a manner likely
to cause him unnecessary euffering or injury to health.
Section 1(7) provides that _
"Nothing in this section shall be construed as
affecting the right of any parent, teacher, or
other person having the lawful control or charge of
a child or young person to administer punishment to
him.™, ]
There are eqnivalent provisions for Scotland in section
12 of the children and Young Persons - (Scotland) Act
1937. The amendment was opposed by the Government on the
ground that as it did not abolish the common law
defence, it would "create complete obscurity" as to the
position of a parent administering reasonable corporal
punlshment 2 After a short debate the amendment was
withdrawn. 51m11ar amendments at later stages 1n the
House of Lords met with the same objection and were also
withdrawn.3 At the Report stage in the House of Lords an
amendment wasAmoved with the objective of preventlng
corporal punishment of children in foster care. This
amendment was the subject of a vigorous debate but was
eventually defeated by 128 votes to 109.4%

punishment in state schools.
lparl Debs (HL) (1988-89) Vol 503 cols 542-548.
27bid at col s48..

3parl Debs (HL) (1988-89) Vol 504 cols 345-352 and
Vol 505, cols 407-410. , L

4Parl Debs (HL) (1988-89) Vol 503, cols 1443-1453.
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2.46 It is abundantly clear from .the Parliamentary
debates, and from media coverage of this issue, that the
‘question of abolishing the parental right to administer
reasonable corporal punishment - is one which arouses
strong feelings and is of considerable public interest.
Although there are technical legal aspects to it, as the -
debates on the proposed amendment to secticn 1(7) of the
1933 Act showed, it is primarily a gquestion of social

pelicy. Nonetheless we think that we would be failing in_
our <duty if we reviewed the 1law on parental

responsibilities and parental rights without menticoning,

and consulting on, the right to administer reasonable

corpdral'pﬁnishment. We do not think, however, that we
should do more at this stage than set out arguments for -
and against retention of this right, and invite views,
comments aﬁd'further arguments. .

2.47 Arguments for retaining a parent's right to
administer reasonable corporal punishment. The following

arguments might be put forward for retéining a parent's
right to administer reasonable corparal punishment. We
do not necessarily endorse any of these arguments and we
express no view on their weight.
J(@) If parents wish to bring up'their children in
this way, and if there is no danger of lasting
harm, the State ought not to interfere. -

what is Treasonable is no reason 'why the
remainder of parents should be treated as
criminals if they so much. as slap a child on
the hand. )

;/ (€) children have to be taught standards of
behaviour or not to do dangerous things.
Sometimes, if a c¢hild is too young to ble
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reasoned with, physical punishment may be the
only "language" he or she will understand.l

(d) Case law makes it clear that punishment must
not go beyond what is reasonable.2 This
provides a safeguard against abuse and
provides a test which is capable of reflecting
changes in knowledge and in general
berceptions of what is acceptable.

(e) Even if it became unlawful for a parent to use
corporal punishment on his or her child such a

n law would be unenforceable and would be broken
on a very wide scale,

(£) oOutlawing something which nearly all parents

do from time to time will not stop those who

really are doing their children harm and may
prevent potential child abusers from seeking
professional help before it is too late.

(g) The question has recently been debated in
Parliament, in relation to the law of England
and Wales, and the debates do not suggest that
there is majority support for abolition.

2.48 Arguments for abolishing a parent's  right to

administer reasonable corporal punishment. Again we

merely set out arguments which have been, or might be,

made. We do not necessarily endorse any of them and we
express no view on their weight. |

+ (a) A child, 1like any other individual, has a

‘right not to be assaulted.
(b) Even although it is unlikely that many

1Hodgk1n "Parents and Corporal Punlahment" 10
Adoption and Fostering (1986) p 47.

. 2see Guest v Annan, B V Harris and Peebles v
MacPhail, supra.
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prosecutions woul& result from parents hitting
their children in a way which would be lawful
‘under the existing law, the law should attempt
to encourage restraint. Even a law which was
‘difficult to enforce might have an effect on
conduct and might thereby reduce abuse and
make easier the conviction of abusers.

(c}) The existing requiremeﬁt of "reasonableness"
is an inadequate safeguard. Different cultures
adhere to different valuesl and so 1long as
corporal punishment is allowed to continue
there will be no consensus on what is
reasonable.?

(d) If all corporal punishment is made unlawful
there is less chance of violent abuse taking
place.3‘Parents will know where the line is
drawn. There will be less chance of conduct
which begins as chastisement ending up as

- violent abuse because a parent does not know
his or her own strength or because the initial
chastisement does not produce the desired
response.

(e) We should follow the 1lead taken by other

.countries. Sweden prohibited physical

# punishment of children in 1979 and was

followed by Finland, Denmark, Norway and

lcf, R v Degriviere (1968) 53 Cr App R 637.

2Freeman, "Time to Stop Hitting our children", 51
Childright (1988) p5. ' | -

3Hodgkin, "Parents and Corporal Punishment"
supra at p4s.
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Austria.l An American assessment of the
Swedish legislation reported that:?

"The 1579 law is now taken for granted in
Sweden. Whereas in 1981 parents reported
'thinking twice' ©before using any
physical punishment, in 1988 parents
simply say they do not use it".

It does not appear that State intervention in
Swedish family life has increased as a result
of the legislation.3
(f) The right to administer corporal punishment to
~ pupils in state schools has been abolished,?
, and if that is right as a matter of principle
J/ it 1s difficult to see why it is not also
right to abolish corporal punishment in the
" home.

(g) Some local authorities already prohibit all
corperal punishment of foster children by
- local authority foster parents. If this is
right for foster children why is it not also

right for a parent's own children?
(h) The Committee of Ministers of the Council of
Europe has recommended that member states

should '

"review their legislation on the power to
punish children in order to 1limit or
indeed prohibit corporal punishment, even

1In 1984,1986, 1987 ana 1989 respectively. See
Newell, Children are People Too: the Case Against

Physical Punishment.
2Haeuser, Assessment of Swedish Reforms: Réducing

Violence Towards US children: ansferrin Positive

Innovations from Sweden (1988)University of Wisconsin,

Milwaukee, School of Social Welfare.

3Parl Debs (HC) Standing Committee B, 13 June 1989,
col 555. :

4Education (No 2) Act 1986, s48.
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if violation of such a prohibition does
not’ necessarlly entail a e¢ériminal
penalty",l : . '

{i) The United Nations Convention dn the RightS'cf
the Child adopted by the General Assembly in
November 1989 requires that States must take
all approprlate legislative, administrative,
social and educational measures to protect the
child from all forms of phys;cal or mental
violence, injury or abuse, neglect or
negligent treatment while in the care of
parents, legal guardians or any other person
who has the care of the child.?
2.49 No doubt further arguments will occur to
consultees. We would be grateful for views in response
to the fcllow1nq questlon.
11 Should the parent's rlght to administer
reasonable corporal punishment to his or her
child be retained or abolished?

lRecommendation No 85(4) (1985) para 12. The
exXplanatory memcorandum notes (at pl4) that "It is the
very assumption that corporal punishment of children is
legitimate that opens the way to all kinds of excesses
and makes the traces or symptoms of such punlshment
acceptable to third partles"

2article 19.
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PART IIT - GUARDIANSHIP
Introduction

3.1 The existing law on guardianship is in many respects
archaic and unclear. It would be simplified
considerably, so far as'thg appointment of guardians is
concerned, if the recommendations in our report on The
Legal Capacity and Responsibility of Minors and Pupils?
were implemented, but other aspects would remain
unsatisfactory. We think that there would be great
advantagés in modernising the law on this subiject, as.
has recently been done in England and Wales,2 and
specifying clearly how a guardian can be appointed, how
an appointment'can be revoked, when an appdintment takes
effect, and what the responsibilities and rights of a
guardian are. Under the existing law tutors are
included within the definition of trustees for the
purposes of the législétion on trusts.® This is
confusing, as a tutor is not the titular owner of the
child's property. New provisions on guardianship might
make it unnecessary to resort to this kind of expedient.

3.2 We do not have much information about how
guardianship actually operates in pfactice at the
present time, but it seems likely that its function is
different from what it was in the 17th century when the
basis of the present law was laid down. It seems likely

1scot Law Com No 110 (1987).

“children Act 1989, implementing. the Law
Commission's report on Guard;anshlp and Custodz (Law Com
No 172, 1988). :

3Trusts (Scotland) Act 1921, s2.
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that in most cases a parent's main concern nowadays is
likely to be about the physical_care‘and upbringing of
the child after the parent's death,l rather than about
the administration ‘of property,  which was a major
concern of the early law. Most chlldren have little or
no property: if there is’' substantial property it is
likely to be put into a trust for the beneflt of the.
children rather than left fo be admlnlstered by a
tutor. It seems probable too that gquardianship is. not
very widespread in modern conditions. Cases where
children are orphaned below the age of 16 are
comparatively rare.? In many such cases the children
will be locked after by relatives or:_step-pérents
without any formal appcintment'of‘a guardian. In some
cases the local authority will take over the care of the
children under section 15 of the Social Work (SCQtiand)
Act 1968, Nqnetﬁeless,, like the English Law
Commission,3 we think that there is still a need for the
law to provide-for private guardianéhip, if only because
it will often be a reassurance to parents to know that
there is a way in'which they ¢an make some provision for
the care of their children 1f they should die whlle the
children are still young.

,Appuintmént of guardian;
3.3‘5ppointmeﬁt by parent. The Law Reform (Parent and
Child) (Scotland) Act 1986 provides that

‘"The parent of a child may appoint ahy person to be

lgee the report of the research by J Priest in the
north east of England, appended to the Law Commission's
Working Paper on Guagd;anshlg (Working Paper No 91,
1985), at pp198-199. ‘ \ -

2See the Law Commission's Working Paper No 91 at
PP23 to 26. ‘ '

3Working Paper No 91, pp68 to 75.
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tutor or curator of the child after his death, but
any such appointment shall be of no effect unless--

(a) the appointment is in writing and signed by
the parent; and

(b} the parent at the time of his death was tutor
or curator of the child or would have been
such tuter if he had survived until after the
birth of the chilg."l

We see no reason to suggest any change in this
provision, apart from minor changes in terminology to
take account of suqgestions already made. These minor
changes would involve changing the reference to tutor or
curator in the opening part of the prov?ision. to a
reference to "guardian", and the references to tutor or
curator in paragraph (b) to a reference to having the
right of legal representation in respect of the child.

3.4 Appointment by court. The Court of Session and the
sheriff courts have power to make orders relating to
tutory or curatery (including appeointment, regulation
and termination) under the very general provision in
section 3(1) of the Law Reform (Parent and -Child)
(8cotland) Act 1986. This gives the court power to make
orders relating to parental rights, which are defined as
including tutory and curatory.2 Again we see no. reason
to suggest any change +to the substance of this
provision, although certain technical changes would be
necessary if tutory and curatory were to be replaced by
a unitary concept of guardianship and if guardianship
(as distinct from. the right of legal representation)
were no longer to be included within the definition of
parental rights. These are matters which can be dealt

1s4(1).

2gg,
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with later when a draft Bill is being considered. We
have already recommended elsewhere that other, archaic
methods of appointing guardians should be abolished.l

3.5 Appointment by existing guardian. The Children Act
1989 provides that, ‘ln England and Wales: ' -

wa guardian of a child may app01nt another
individual to take his place as the child's
guardian in the event of his death."2 .

The Law Commission found, ‘on consultation, that the
balance of opinion amongst respondents was in favour of
this solutlon. They . pomnted out that - '

"if appointing a guardlan is . an aspect of
responsible parenthoed, it can be no less an aspect
of responsible guard;anshlp "3

- Although the. 51tuat10n is unlikely to arise very often,
we think that there could be value in a .provision
ekpressly allowing a guardian to appoint a replacement.4
An elderly grandparent for example, mlght be actlng as
a sole "guardian end might be anxious about the
‘arrangements for the child in the event of his or her
death. We suggest that
12 A gquardian of a child should be able to

appoint another individual to take his or her

place as the child's guardlan in the event of

hls or her death. '

lReport on The Legal Capacity and Responsibi
Minors and Pupils (Scot Law Com No 110, 1987)
-recommendation 20(d). .

2sst4y

3Law Com No 172 (1988) para 2.25.

41t is already p0551ble for a trustee to assume a
new trustee, and a tutor is deemed to be a trustee for

this and various: other purposes. Trusts (Scotland) Act
1921, ss2 and 3. ‘ :
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Revocation of appointment

3.6 Section 6 of the Children Act 1989 makes provision
in England and Wales for the revocation of appcintments
as guardian. The relevant provisions are as follows

"(1l) An appointment ... revokes an earlier such
appointment (including one made in an unrevoked
will or codicil) made by the same person in respect
of the same child, unless it is clear (whether as
the result of an express provision in the later
appointment or by any necessary implication) that
the purpose of the later app01ntment is to appoint
an additional guardlan

(2) An appointment ... (including one made in an
unrevoked will or codicil) is revoked if the person
who made the appointment revokes it by {the
appropriate form of writing]

{3) An appointment ... (other than one made in a
will or codicil) is revoked if, with the intention
of revoking the appointment, the person who made
it-—-
(a) destroys the instrument by which it was
made; or

(b) has some other person destroy that
instrument in his presence.

(4) For the avoidance of doubt, an appointment ...
made . in a will or codicil is revoked if the will or
codicil is revoked."

The question for con51deration is whether provisions on
the lines of section 6(1) to (4) of the Children Act
would be useful in Scotland.

3.7'An”app6intment of a;tufﬁf can be revoked under the
existing Scots law but the authorities on this are very
old and do not cover all the points covered in
subsections (1) to (4) above.l We think that there would
be advantages in having similar provisions in Scots law

lsee Stair 1.6. 6; Scott v Wilson (1773) Mor. + 6585;

Fraser, Parent and cn;;g (3rd edn 1906) p242.
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although, pf course, theﬂprecise terms of these would be

a matter for consideration at the stage of producing a

draft Bill. We therefore suggest that ' |

' .13 Provision should be made for the reVocationlof
an appointment of a nominated guardian, on
similar lines to the provisions in section
6(1) to (4) of the Chlldren Act 1989 (set out
in paragraph 3.6).

When should appointment take effect’

3.8 Need for acceptance.. The guardlanship of a child. is
a very heavy responsibility indeed and it seems to us to
. be important, in the interests of tﬁe‘child as‘well'as
. the guardian, that it should not be imposed on anyone
who is not willing to accept it. It may be supposed that
a parent would normally seek the consent of a person in
advance before naming him or her as guardian in a will
or other writing, but there is no guarantee that this
will be done in all cases and, in any event, the
circumstances may have changed materially by the time of
the parent's death. The existing law in Scotland is that
no person is obliged to acéept-of the cffice of tutor
or curator"l and we think this should continue to be the
case. Under the existing law acceptance may be express
(for example, by a minute or letter of acceptance
addressed tb the executors of the deceased parent) or
may be implied from acts which are not consistent with
any other intention.2 Although the authorities on this

lrrskine, Principles 1.7.16. See also Stair 1.6.11
("with us all tutors are free to accept or refuse'").

2geatson v Beatson (1678) Mor 16298; Lockhart v
Ellies (1682) Mor 16301; Watson v Watson (1714) Mor
1 12767; Mollison v Murray (1833) 12 5 237 (summons in
name of parties as tutors and curators, coupled with
other evidence, held to indicate acceptance of office).
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point are very old they seem to us to establish a sound
principle. The position under the Children Act 1989 in
England and Wales is different. Under that aAct an
appointment takes effect automatically but ;may be
disclaimed by an instrument in writing registered in a
way to be prescribed.l It seems to us to be preferable
not to place the burden of formal disclaimer, which
would normally involve the inconvenience and expense of
obtaining legal advice, on someone who may never even
have been consulted about the appointment. The
traditional Scottish approach seems preferable, but
could conveniently be put into statutory form. We
suggest therefore that: _

14 An appointment as gquardian should not take
effect until accepted, either expressly, or
impliedly by acts which are not consistent
with any other intention.

3.9 Acceptance by one of several. A guestion which gave
rise to difficulty in the old law was whether, if two or
more tutors were appointed, it was possible for one or
more to accept even if all did not accept. It was
eventually established that, if the deceased parent had
not indicated to the contrary, any one or more could
accept.2 It might be useful to embody this rule, for the
avoidance of -doubt, in a modern statute on the subject.
We suggest therefore that:

15 ' If two or more persons are appointed as

guardians any one or more should be able to

lgg(s).

. 2Young v Watson (1740) Mor 16346; Drumore v
Somerville (1742) Mor 14703. T IR
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accept office, even if both or all do not
accept, unless the appointment expressly
provides otherwise.

3.10 Acceptance where there is a éurviving parent. An
interesting and difficult question is whether a guardian
should he precluded from accepting office so long as the
child has a surviving parent with full parental rights.
Under the existing law in Scotland there is no such bar.
The surviving parent will (in the usual case) continue
to have full parental rights and responsibilities. In
such circumstances a guardian would not usually wish to
accept office, with all the difficulties and
responsibilities that that would involve, unless there
was some very good vreason, such .as the absence or
unsuitability of the surviving parent, for doing so.
Even if the guardian did accept office, that would not
deprive the surviving parent .of parental' rights. -Both
would have parental rights, either being able toc act
without the other, unless the deed appointing the
guardian had provided otherwise.l Again, in many cases
it would be expected that the guardian would be content
for the suririving parent to exercise parental
responsibilities  and _r‘igh'ts but the guardian would be
a-véilable, in reserve as it wére, just as an absent
parent would be,. in case of emergencies. This system is
therefore ca_pablé of providing a flexible solution,
depending on- the circumstances. In some cases there
might be conflict between the guardian and the parent.
For exaﬁple, the mother may have been divorced from the
' father, and may have appointed her mother or her new
husband as guardian. On the mother's death the father

lraw Reform (Parent and Child) ({Scotland) Act 1986,
s2(4). -
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may claim custody and this claim may be resisted by the
grandmother or stepfather. However, such ceonflicts can
arise in any event even if there has been no appointment
of a guardian. Whether they result in 1litigation or
difficulty is, we think, likely to depend on the facts
of the case and the relationships between the parties,
rather than on whether the law has a rule precluding a
guardian from accepting office during the life of the
surviving parent.

3.11 In England and Wales the Children Act 1989 provides
that an appointment by one parent does not take effect
until the other parent dies or ceases to have parental
responsibility for the child.l However, the appointment
takes effect immediately if the appointing parent
immediately before his or her death had a residence
order (which is equivalent to a custody order in
Scottish terminology) in his or her favour, and in
force.? We are not convinced that this exception covers
all the cases. It is guite possible for the parents of a
‘child to be separated and yet for there to be no Custody
order  (or residence order) in favour of one of them. The
father, for example, may simply have abandoned his
family. + Moreover, the idea that both parents should
retain full parental responsibilities and rights after
separation, and not seek court orders unless this is
necessary in the interests of the child, is gaining
ground. Section 3(2) of the Law Reform (Parent and
Child) (Scotland) Act 1986 already provides that a court
should not make any order relating to parental rights
"unless it is satisfied that to do so will be in the
interests of the child" and there is a similar provision

1s5(8).

255(7) (b) .
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for England and Wales in the Children Act 1‘939, which is
expressed even more firmly.l In the future therefore
there will be many cases of separated parents where .
there is no custody ordér'cr'residence order. In many of
these cases it  might welri be desirable for an
appointﬁent of a guardian to be capable of ¢oming into
operation, even although there is a surviving parent
somewhere. ' :

3.12 Having reconsidered this ,questio'n in the light of
the solution adopted in the Children Act 1989 we are not
persuaded that the existing rule in Scotland needs to be
changed. It isr open to a parent who is content for the
other parent to have sole parental re‘sponsibilities and
rights after his or her death to 'provi.de that an
appointment of a guardian is not to take effect until
after the other parent's death.2 If he or she does not
so provide it seems to us that the more flexible
solution, which is more likely to ensure that there is
someone to look after the child's interests, is noct to
preclude a guardian from accepting office mereiy because
there is a_' surviving -parent in existence. We suggest
therefore that . ‘

16 There is no need to change the existing rule
that a guardian appointed by a parent to act
after his or her death is not precluded from
accepting office merely because the other
parent is surviving.

151(5).

2see eg Lockhart v Ellies (1682) Mor 16301.
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Responsibilities and rights of guardian

3.13 A guardian is a substitute parent and we agree with
the view of the English Law cDmmission,.1 now embodied in
the Children Act 1989,2 that the most appropriate
approach in modern conditions is to give a guardian. the
normal parental responsibilities and rights. This would
mean, if the suggestions made earlier in this paper are
accepted, that a guardian would be responsible for the
care of the child for safeguarding and promoting the
child's welfare and for administering the - child's
property.> Under existing legislation the guardian would
be bound to aliment the child (that is, provide such
support as is reasonable in the circumstances) once he
or she accepted the child as a child of his or her
family.4 A guardian already counts as a parent for the
purposes of the Education (Scotland) Act 19802 and for
most purposes of the Sacial Work (Scotland) Act 1968.6
To give the guardian the general parental
responsibilities with which we are here concerned would
therefore be consistent with existing legislation. Teo
enable the guardian to¢ fulfil his eor her
responsibilities he or she would, on this approach, have
the normal parental rights of legal representation,

custody-and access.

lraw Com No 172 (1988) para 2.25.

235(6),

3see péra 2.5 above.

4ramily Law (Scotland) Act 1985, si(1)(d).
5s5135(1). o ' '

bsee eg ss15, 16, 30{2).
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3.14 What we are suggesting is to some extent a reversal
of the scheme of the existing law. The existing law
'defmes some parental: r:.ghts and dut:.es in terms. of a
guard:.an s rights and duties. We are suggestlng that,
is the case in England and Wales under the Children Act
1989, parenthood should be regarded as the -pr‘imarjr
concept and that a guardian's rights and
responsibilities should be defined. in terms of a
parent's rights and responsibilities. We consider the
implications of this for the administrétion_‘ of the
¢child's property later. In the meantime we suggest that: -
17(a) A guardian. should have the same
' responsibilities in relation to the child
‘ as a parent has. :

(b) To enable him or her to fulfil these
respons:.b:.lltles a guardlan should have -
the same rights of legal representation,
custody and access as a parent has. '

3.15 We envisage that the ‘rules. applying teo parental
responsibilitie's ‘and rights would apply to guardians
with these responsibilities and rights. For example, the
fule that where two or more persons have any parental
right each of them may -exercise it without the consent
of the other or others, unless the deed or decree
conferring the right provides otherwise,l would apply to
cases where there were two or more guardians.

Termination of guardlanshlp _ , :

3.16 Although a person ‘should be free to accept or
" refuse the guardianship of a chlld. the interests of the
child require that, once the guardian has uneguivocally
accepted office, he or she should not be able to

lLaw Reform (Parent and Child) (Scotland) Act 1986 s2(4).
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surrender or transfer his or her responsibilities, other
than by means of an appropriate court order or orders.
This was probably the position under Scots law, prior to
1921, although some doubt has been introduced by the
Trusts (Scotland) Act af that year.1 It is the position
under the Children Act 1989 in England and Wales.2 If
this rule were to be adopted, or re-adopted, in
Scotland, it would follow that, unless the appointment
provided for an earlier termination, guardianship would
terminate (a) on the child's attaining the age of 163
(b). on the death of the child or the guardian or (c) by
virtue of a court order (including an adoption order).
At present a court order terminating tutory could be
made, on the application of any person claiming
interest, under section 3 of the Law Reform (Parent and
child) (Scotland) act 1986.%4 If guardianship were
separatéd'out from parental rights there would have to
be drafting changes, but these should not affect the

lgsee eg Dow v Seaton (1708) 2 Fount Dec 451 (a
curator "having once accepted he could not be 1legally
freed"); Gordon v Dunbar (1711) Mor 16333 (curators,
once having accepted, could not resign). Robertsons
(1865) 3 M 1077. Under s31 of the Judicial Factors Act
1849 the Court of Session has power to accept the
resignation of a tutor "“on cause shown". Under the
Trusts (5cot1and) Act 1921, s3 a trustee (a term which
includes a tutor) can resign office and assume new
trustees. This, however, seems inappropriate in relation
to guardians. '

2552(9) and 6(7).

3Under the existing law tutory terminates when the
child is 12 (if a girl) or 14 (1f a boy). A v B (1533)
Mor 16218. When our proposals in Scot Law Com No 110
(1987) are implemented, guardianship will terminate on
the child's attaining the age of 6.

4gee also s31 of the Judicial Factors. Act 1849

which gives the: Court of SeSSlon power to remove a
tutor on cause shown.

56



basic policy. We suggest that:

18

Once a guardian has accepted office then,

unless the appointment provides for earlier

termination, guardianship should be terminated
only by : - |

(a) the child's attaining the age 'of 16

 years, . : '

(b). the death of the child or the guardian,
or’ '

(c) a court order.
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PART IV — ADMINISTRATION OF CHILDREN'S PROPERTY

Introduction .

4.1 Nowadays any substantial family property which is
left or donated to children is usually tied up in a
trust. Where a child acquires substantial property in
his or her own right, and free from a trust, this is
usually as a result of (a) an award of damages (b) a
payment by the Criminal Injuries Compensation Board or
(c) an inheritance resulting from a bequest, where the
prospect of the child inheriting while under age has not
been provided for,l or the death, intestate, of a
parent, or the right to legitim. We consider these three
cases and other cases in turn and then consider the
court's general powers to protect the property of
children by appeointing a judicial factor or otherwise.
Finally we consider +the general question of how a
parent's or guardian's right of legal representation
should operate in relation to the administration of
pProperty.

4.2 One general point which must be borne in mind
throughout this discussion of the administration of a
child's property is that children develop and gain in
cognitive ability and experience as they grow older. At
present Scots law reccgnises that minors above the age
of 12 (girls) or 14 (boys}) can manage their own
property, with the consent of their curators where
necessary. In shifting to a single age limit of 16 (aé
recommended in our Report on The Legal Capacity and

lFor example, a beguest intended for the child's
parent may pass to the child if the parent has
predeceased the testator.
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Responsibility of Minors and Pu p;lsl) we are anxious
. that the law should continue to recognise, and promote,

‘the development of a chlld's,capaCLty._In relation to
"property it seems to us that this can best be done by
enabling the child to gain experience by being allowed
to- manage small sums, increasing as the years pass,
himself or herself. We have therefore tried to build
into our suggestions provision for payﬁente direct to
“the child whenever this is appropriate{ The way to
encourage ‘the. development of a mature and respon51b1e'
approach is not, in our view, to treat a young person as
completely incapable until a c¢ertain date and as
completely capable thereafter. Our approach to-proberty
questions is, in this respect, intended to fit in with
our approach to contracts in our.previoue repeort, where
we recommended that children.under the'age'of 16 should
have legal capacity to enter into transactions, on
reasonable'terms, of a type commohiy'entered into by
children of their age and circumstances.2 In short we
think that the law should be such that it does not rule
out opportunities for children to undertake some
financial responszblllty aven before attalnlng the age
of 16.

" Damages

4.3 There are rules of court which deal with the
situation where damages are awarded to a child. In the
Court of Session, rule 131 provides as follows:

“(a) In any action of reparation in which decree
is granted for payment of a sum of damages to, or
in which decree of absolvitor has been pronounced
following = upon an extra-judicial settlement in
favour of, any

lscot Law Com No 110 (1987).

zlg;g paras 3.41 to 3.49 and 3.51.
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(i) pupil child, acting with the concurrence
of a curator ad litem; or

(ii) minor pubes acting with or without the
concurrence of his or her father or of a
curator ad litem; or

(iii) parent acting on behalf of his or her
pupil child,
it shall be competent for the court granting such
decree, if it appears that there is no person
available to give a full and valid discharge for
the damages, or if the court is satisfied that the
administration of the damages for the benefit of
such nminor or pupil cannot otherwise be reasonably
secured, to appoint de planc some responsible
person as factor in accordance with the provisions
hereinafter contained.

(b) Every appointment of a factor uﬁder this rule
shall be limited to take effect in sco far only as
regards the said damages.

{c) In appointing any such factor, the court may
give him such powers of disbursing both the capital
and the income of said damages to or for behoof of
the minor or pupil, and such other powers as may be
thought necessary or expedient in the interest of
such minor or pupil, and may direct that the said
damages: (both capital and income) shall be paid to
or for behoof of the minor or pupil in such amounts
and at such times as the court may fix.

(d) Such factor shall be bound to find caution
for his intromissions and shall be under the
supeiintendence of the Accountant of  Court by
virtue of the Pupils Protection (Scotland) Act
1849, and the Judicial Factors (Scotland) Act
1889." . '

The procedure for applying for the appointment of a
factor is regulated! and provision is made for the
discharge of a factor.Z On the death or resignation of a
factor, any person interested, or the Accountant of

1Rule of Court 132.

2Rule of Court 134(a).
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Court, can apply for a new appointment.l A judicial
factor is normally a solicitor or accountant. He or she
must prepare an inventory of the. property -under his or
" her management, and must submit annual accounts to the
Accountant of Court, a public officlal based in
Edinburgh. 2 - ‘ ' -

4.4 In the sheriff courts the relevant rule provides as
follows.3 | ' '

(1) Where in any action of damages by or on
behalf of a person under legal disability, arising
- out of injury sustained by such person, or out of
. the death of some other person in respect of whose
death the person under legal disability is entitled
to damages, a sum of money becomes payable to such
person, such sum shall, unless otherwise ordered,.
be paid into court and shall be invested, applied,
or otherwise dealt with and administered by the
court for the benefit of the person .entitled
thereto, and the receipt of the sheriff clerk shall
he a sufficient dlscharge in respect of the amount
paid in. ,

(2) The sheriff clerk of any sheriff court is
also authorised at the request of any. competent
court to accept'custody_of,any-Sum of money paid
into such court in any action of damages by or for
behoof of a person under legal disability provided
always that such person is then resident within the
jurisdiction of such sheriff court and such sum
shall ‘-be invested or otherwise dealt with as in
this rule._ : : :

(3) Where any money is pa1d into court under this
rule it shall thereafter be paid out by the sheriff
clerk or ctherwise applied for the benefit of the
person entitled thereto after such intimation and
service and such inquiry as the sheriff may direct.

lRule of Court 134(b).

' 2gee the Judicial Factors Act 1849 and the Judicial
Factors. (Scotland) Act 1889. '

3sheriff Courts (Scotland) Act 1907, First
Schedule, rule 128, as substituted by SI 1883 No 747.
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(4) On payment inte court under this rule of
money which has become payable to a person under
legal disability, the sheriff clerk shall:-

(a) issue to the person making the payment a
receipt in or as nearly as may be in
terms of Form P as set out in the
Appendix to this Schedule to which
receipt there shall be added a form in
terms of Form Q as set out in the
Appendix to this Schedule;

(b) transmit forthwith to the Secretary of
State a copy of the said receipt, having
appended theretc the additional
particulars specified in Form R as set
out in the Appendix to this Schedule and
the person  making the payment shall
forthwith complete and transmit  to the
Secretary of State Form Q intimating the
payment into court.

(5) any sum which in terms of this rule is
ordered to be invested, shall be invested in any
manner in which trustees are authorised to invest
by virtue of the Trustee Investments Act 1961 and
no such sum shall be invested otherwise than in
acecordance with this rule.®

Paragraph (2) in the above rule used to refer to any
competent court within the British Dominions,l which may
help to give some idea of its purposeQ The above
procedure is used quite freguently in the sheriff courts
and appears to function well.2 1In practice the
investment of the funds, and guestions of disbursements
for special purposes, are decided by the sheriff after
discussion with the child's parent or parents.3 If the
child is old enough, then he or she may also be

lact of Sederunt, 16th July 1936; Dobie, Sheriff
Court Practice (1952) 82. T

2In April 1990 funds of over £150,000 were held in
Glasgow sheriff court under rule 128 on .behalf of 39

entitled persons. Letter from Mr Mclay, Regional Sheriff
Clerk, 4 April 1990.

3Macphail, Sheriff Court Practice. 698.
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consulted before any substantial payment is authorised.?l

4.5 It 15 for con51deratlon whether these rules ought to
be generallsed and extended so that all courts would
have the same options available. There seems to be no
good reason for having different rules for different
courts, when the problems and the available solutions
are the same. ‘

4.6 The first guestion is when the court's special
powers should be available. If the recommendations in

our report on The Legal Capacity and Responsibility of
Minors and Pupils? were implemented, references to

pupils and minors could be replaced by references to
persons under legal disability by reason of non-age. In
this paper we will confine ourselves to such cases. We
propose to issue a' further discussion paper on the
guardlanshlp of adults who are under a legal 1ncapac1ty
and in that context it could be ‘considered whether any
similar provision is necessary for them.3 - '

4.7 Although cases involving awards of damages are
likely to provide almost all the ‘examples of court-
'proceédingswinvolving~awards of money to children, it is
conceivable that other types of proceedings (such as an
action for payment of an amount due under a trusﬁ, er an
action of ‘count, reckoning and payment or - a
multiplepoinding) might also result in a decree for

11pig.
2scot Law Com No 110 (1987).
" 3In most cases involving adults under an
incapacity the action will be raised by a curator bonis

to whom the damages can be paid. See Macphail, loc c¢cit.
697.
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'payment to a child. There seems to be no reason why the
same rules should not apply in such cases. The important
point is not the nature of the proceedings but the fact
that a sum 1is payable to a person under legal

disability.

4.8 The Court of Session rule applies specifically to
extra-judicial settlements.l The sheriff court rule
refers to a sum of money becoming payable "in" an
action. In practice care is taken to see that the agreed
sum is consigned in court before decree of absclvitor is
granted.2 We think that the court's powers should
extend expressly to sums payable under settlements.

4.9 The power of the Court of Session to appoint a
factor arises only if there is no-one who can give a
good discharge or if the court is satisfied that the
administration of the damages for the child's benefit
cannot otherwise be reasonably secured. This may be too
narrow. It means that if the court does appoint a factor
where the child has a parent it is casting a serious
doubt on the parent's ability or integrity or both. The
sheriff court rule perhaps goes too far in the other
direction..by providing for payment to the sheriff clerk
"unless. otherwise ordered". This seems to create a
presumption of parental irresponsibility or
incompetence. It seems to us that the most flexible
solution would be to give the court a wide discretion.

4.10 The most important peint in relation..to sums
payable to children in court proceedings is the range of

. lror a recent - example, see Scott v Occidental
etroleum (Caledonia) Itd 1990 SCLR 278. I

2Macphail, loc cit 697.
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powers available to the court. The sums may range from
small sums (say, £150), through moderate sums (say,
£5,000) to very substantial sums (say, £50,000 or more).
Moreover, the circumstances of the child and the parents
may vary greatly. The child may be very young or may_be'
an intelligenﬁ and responsible teenager. The parents may
appear to the court to be very reliable or very
unreliable. There would seem to be a case for giving the
courts a fairly wide range of'powers,'In,the case of
very substantial sums, likely. to needﬁ'a_.considerable
 amount of management and capable of producing a good
income, a judicial factor may be the most aépropriéte
solution, and we would suggest that this option sheuld
be available in the sheriff courts as well as the Court
of Session. In the case of moderate sums, where the
income would not Jjustify the appointment of a judicial
‘factor but where some safegﬁard againsﬁ improvidence
seems advisable, the present procedure adopted in the
sheriff courts may be the most appropriate solution. The
Court of Session.(being a "competeht court" within the
meaning of pafagraph‘ (2) of the sheriff court rule
guoted above) could use this‘procedure,by asking the
appropriate sheriff clerk to accept custody' of a sum
paid into court for a person under légal disability but
it may be that a more direct option, perhaps involving
payment to the‘Accduntan; of Court, should be available
to the Court of Session. In many cases, of course,
payment to a parent or guardian may be regarded as
satisfactory.1 In appropriate cases a parent who lacked
financial experienée‘might wish‘to‘appoint a factor to

lsee eg Riddech v Qccidental Petroleum (Caledonia)
td 1990 GWD 11-594.
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administer all or most of the funds.l! If the child is a
responsibler young person, payment of a small sun
directly to him or her may he entirely appropriate. Many
young people already operate their own bank accounts in
a sensible way. In relation to sums ordered to be
invested for the benefit of the child it is for
consideration whether investments should be restricted,
as under the sheriff court rule guoted above, to those
available to trustees under the Trustee Investments Act
1961. We are aware that some people regard this Act as
too restrictive, and it‘may not be necessary in the case
of public officials such as sheriff clerks or the
Accountant of Court. On the other hand it provides some

guidance.

4.11 We have given some thought to the option of a
private trust for the benefit of the child. The idea
would be that the court would be given power to order
the money to be paid to trustees to be held for the
benefit of the child on terms proposed by the parent
(or, more probably, the parent's legal advisers) and
approved by the court. This is not competent under the
existing 1law.2 The trustees might be a responsible
friend of-the family and, say, a solicitor or bank
manager. -At first sight there are attractions in this
idea. We have been interested to note, however, that in
England, where this option has been available for a very
'long time, it  is perceived as having serious

lsee Scott v Occidental Petroleum (Caledonia) ILtd

1990 SCLR 278.

2Boylan v Hunter 1922 SC 80. Scott v Occidental
Petroleum (Caledonia} Ltd 1990 SCLR 278 was concerned

with a different question -~ namely, whether a parent,
having received damages on behalf of the child, could
then hand them over to trustees.
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diéadvantages and as being suitable 'for ‘use only in
exceptional cases involving sums of at least £75,000.
' The perceived disadvantages are |
(a)  that "all trusts are notably more expensive
than administration by the Court, which is
free?, I ' - '
(b) "the difficulty of finding trustees who are
' both competent and impartial", and '
(c) “"the difficulty of drafting the deed so as to
reconcile flexibility ... with prudence and
, security".i : . '
We can see the force of these objections. In Scotland, -
where the technique of appointing a judicial factor is
well-established, a further objection might be that,
where the funds are large enocugh and the other
circumstances are such that administration by someone
other than the parent is appropriéte;‘it is better on
principle that the administration should be by a
judicial factor rather than by private trustees who "are
under no supervision, find no caution, and are not
officers of Court".2 It seems fair to say that in the
recent case of Scott v Qccidental Petroleum (Caledonia)
Ltd3 the Court of Session did not show a great deal of
enthusiasm for the device of a private trust to
'administer a child's damages. We'dp not think that the

idea of a private trust_shbuld be pfomoted in any new
rules as a desirable option for normal cases. There may,
however, be exceptional cases (where, for example, there
is an existing testamentary trust for the benefit of a -
- child) in which payment'tq privaﬁe trustees might be an

lracchb, The Supreme Court Practice 1985, vol 1,
p1159. o ' _

2poylan v'ﬁunte;,fsup;a at p8l.

3Sup;a.
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acceptable option. We would not therefore rule it out

altogether.

4.12 We would welcome views on the following tentative

suggestions.
19(a)

(b}

{c)

The powers available to the courts to
make special provision for damages
payable to children should be extended
and generalised and should be the same
for all courts.
Where in any court proceedings a sum of
meoney becomes payable to, or for the
benefit of, a person under legal
disability by reason of non-age the court
should have power to make such order
relating to the payment and management of
the money for the benefit of that person
as it thinks fit.

The court's power should expressly

include

{i) power to appoint a judicial factor,
with appropriate powers, to invest,
apply or otherwise deal with, the
meney for the benefit of the person.
concerned, . )

(ii) power to order the money to be paid
to the sheriff «clerk or the
Accountant of Court, to be invested,
applied or otherwise dealt with,
'under‘the directions of the court,
for the benefit of the person

. concerned,
(iii) power to order the money to be paid
to the parent or guardian of the
person concerned; to be invested,
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applied or otherwise dealt with, as
dlrected .by +the court, for the
beneflt of that person, and
(iv) power to order payment to be made
o dlrectly to the person concerned.
{d)y It should be made clear that the ‘'receipt of
| any person. to whom payment is made in terms of
, the court's order is a sufficient discharge.
(e) Should it be provided that any sum ordered to
‘ be invested under these proposals may in the
absence of any direction by the court to the
contrary, ‘be invested in, and only in, any
manner in which trustees: are authorised to
invest under the Trustee Investments Act 19612

4.13 Although the guestion does not have to be decided
at this stage, we suggest that the general powers and
the 'provision for discharge should bke in primary
legislation. The detailed rules should continue to be in
rules of court. The advantage of having the main
provisions in primary legislation is that the Act could
provide uniform powers for all courts and could provide
for a receipt by the person receiving the money in
pursuance ¢f the court's order to be a good discharge,
which is a matter of substantive law and not merely a
matter of procedure.

Criminal Injurles cgmpensatlon ‘

4.14 Payments, sometimes substantial, may be made to, or‘
for the benefit of, a child under the non-statutory
Criminal Injuries Compensation Scheme. The general
approach'of the Criminal Injuries Compensation Board to
cases where it may not be in the interests of a
successful applicant for payment tc be made directly to
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him or her is described in the following paragraph.l

"9, If in the opinion of the Board it is in the
interest of the applicant (whether or not a minor
or a person under an incapacity) so to do, the
Board may pay the amcunt of any award to any
trustee or trustees to hold on such trusts for the
benefit of all or any of the feollowing persons,
namely the applicant and any spouse, widow or
widower, relatives and dependants of the applicant
and with such provisions for their respective
maintenance, education and benefit and with such
" powers and provisions for the investment and
management of the fund and for the remuneration of
the trustee or trustees as the Board shall think
fit. Subject to this the Board will have a general
discretion in any case in which they have awarded
compensation to make special arrangements for its
‘administration ..." |

The Board's practice in relation to ‘'special
arrangements" for awards to Scottish applicants under
the age of 18 is explained in a leaflet issued by the
Board.

1. An immediate payment may be made of any
amount of the award which represents loss_of
earnings and out-of-pocket expenses, incurred
by the applicant or his parent.

2. An immediate payment may also be made on the

.parent's undertaking to use it for the
.. applicant's benefit. The amount will depend on
_ the size of the award and the applicant's age

and requirements. | '
3. Subject to the above (and to the applicant's
age at the date of the award) the award will
be paid into the Board's‘Déposit_Acgount at
Barclays Bank or Investment Account at the
National Savings Bank,' earmarked in the
applicant's name.

4. Advances may be made from the award, while

11990 Scheme, para 9.
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held in either of these accounts, at the

' discretion of the Board if it can be shown

that the funds will be used solely for the

applicant's advanceﬁent, education ' or other

benefit. ' ' ‘

We have menticned these arrangéme’ﬁts for the purposes

of information only and to show that adequate safeguards

exist 'in relation to payments due to children. As

'payments_uhder the Scheme are ex gratia it is clear that

considerable flexibility is possible and that questions
of obtaining a good discharge do not arise.

Inherited property .

4.15 The -greatly improved position of the surviving
spouse in ﬁhe modern law of succession, and improved
life -expectancy, mean that cases of inheritance by
children under the age of 16 are probably less common
than they once were. Many of the early cases on tutors
are cases where the child's father had died but - the
mother was still alive. In many such cases nowadays the
mother would inherit the whole estate. Even under the
existing law the prior rights on intestécy of the
surviving-spouse exhaust the whole estate in some 78% of
‘cases of intestacy -where both a spouse and issue
survive.l If. the .recommendations in our report on
Succession? were implemented the position of the
surviving spouse would be improved still further.
Nonetheless, theferare, and will continue to ke, sone
cases where'children under 16 years of age inherit.

~ 4.16 Under the'existihg law the parent of a pupil child,

lsee Jones, Succession Law (Scottish Office,
Central Research.ﬂnit, 1990) p33.

23cot Law Com No 124 (1890).
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as the child's tutor and administrator-in-law can give a
good receipt or discharge on behalf of the child, and
the executor is bound to pay over to the parent any sunm
due to the pupil. _
Example. The pupil children of Mrs B inherited
about-Elo,ooo from their grandmother, their mother
having predeceased their grandmother. The
grandmother's testamentary trustees were unwilling
to pay over this amount to the father of the
children. It was held that they must do so. Lord
Young said of the children: "They have a legal
guardian, and he is entitled to receive the money
due to them and to give an effectual discharge. His
duty will be to manage it for them, and he is not
obliged by law to find caution."l
There are, however, older cases which suggest that if
the executor has reason to believe that the parent is in
embarrassed circumstances he can insist on the parent's

finding caution.?2

4.17 Prior to the Children Act 1989 the position in.
England was that an executer could not safely pay to the
parent of a minor beneficiary: if he did so he was
liable 'to pay again to the legatee when he or she
attained full age.3 This has been changed by the 1989
Act. Section 3 gives the parent (or other person having

1Murrax's Trs v Bloxsom's Trs (1887) 15 R 233 at
237. .

2Govan v Richardson (1633) Mor 16263; Dumbreck v
Stevenson (1861) 4 Macg 86, affirming 19 D 462.

3Williams, Mortimer and Sunnucks, Executors,
Administrators and Probate (16th edn) $21-222. This rule
sometimes caused difficulties for Scottish trustees
where a minor beneficiary was domiciled in England. See

e g Atherstone's Trs (1896) 24 R 39.
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parental responsibility) the rights which a guardian of
the child's estate would have had in relation to the
child's property, including

"in particular, the right of the guardian to
receive or recover in his owil name, for the benefit
of the child, property of whatever description and
wherever situated which the child is entitled to
- receive or recover". o ‘

So the new English law on. this point would appear to be
essentially the same as the Scottish.

4.18 The system whereby the executor can obtain a good
receipt or discharge from the parent‘ or guardian,
without having to involve a court, has obvious
advantages from the executor's point 6£ view,
particularly in relation to small legacies or small sums
payable on intestacy or by way of legal rights. We do
not suggest any fundamental change in that system.

4.19 The question arises, however, whether an executor
should be_obliged'to inform the Accountant of COurf if
he or she transfers'substantial funds or property to, or
to be administered by, a child's parent or guardian.
' Under the existing law, by virtue of a provision which
. originated in the Guardianship of Infants Act 1886, 2

"Any person_ being an administrator-in-law, tutor-
nominate, guardian ... or tutor appecinted under the
Law Reform (Parent and cChild) (Scotland) Act 1986
who shall, by virtue of his office, administer the
_estate of any pupil, shall be deemed to be a tuteor
within the meaning of this Act and shall be subject
to the provisions thereof, but any such - person
shall not be bound to find caution in terms of
sections 26 and 27 of this Act unless the court, on
the application of any party having an interest,

1s3(2) and (3).
2512, as amended and inserted in s25(2) of the

Judicial Factors Act 1849 by the Law Reform (Parent and
Child) (Scotland) Act 1986.
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shall so direct.".
The scheme of the present law is, therefore, that a
parent who receives a legacy, or other funds or
property, on behalf of his or her pupil child is, as the
child's administrater=-in-law, under the supervision of
the Accountant of Court and 1is bound to lodge an
inventory of the estate under his or her charge and
submit annual accounts.l The parent is also bound to
lodge any money -in his or her hands; as administrator-
in-law, in one of the banks of Scotland established by
Act of Parliament or Roval Charter in a separate account
or on'deposit, in his or her own name as administrator-
in-law.2 The parenf is 1liable to a fine for any
misconduct or failure in the discharge of his or her
duty,3 and may, if the Accountant of Court suspects
malversation or misconduct, be reported to the Lord
Advocate who may direct such inquiry and take such

proceedings as he thinks proper.4

4.20 There are two serious problems in this scheme. The
first is‘that'the Accountant of Court may never know
that money has been paid to, or property transferred to
be administered Sy, a pérent or guardian as a child's
administrator or legal representative. The second is
that the scheme is totally unrealistic in relation to
small or modest sums. In such cases, it is excessive,
and not likely to be in the child's interest, to require
annual accounts and supervision by the Accountant of

lyudicial Factors Act 1849, ss3 and 4.

27bid s5. The category of receiving institutions is
to be widened under the Law Reform (Miscellaneous
Provisions) (Scotland) Bill 19%0, Sch 7, para 21.

31849 Act, s6.

4Ibid s21.
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Court.

4.21 We suggest for consideration that it is
inappropriate . to treat ‘all pérents and guardians as
judicial factors, but that it may be appropriate to have
a 4judicial factor, or othef ‘arrangement, in certain
cases involving substantial amounts or special
circumstances, such as  the parent's bankruptcy. One
possible scheme would be to  require any executor
proposing to péy funds to, or to transfer property to be
administered by, a parent or guardian of a child acting
on behalf of the child to inform the Ac¢countant of Court
of his intention to do so in any case where he or she
has reasonable cause to believe that the total value of
the funds or property exceeds a certain sum or that the
parent is an undischarged bankrupt or has a criminal
conviction for any offence involving dishonesty. The
executor would also be obliged to furnish .a brief
report to the ‘Accountant of any arrangements made or
proposed for the investment or administration of the
funds and of any circumstances known to him affecting
the bparent's suitability as an administrator. The
Accountant of Court would then have a period (say, £wo
months) within.which he could either—-

(a) direct the executor to apply to the court for
the 'appoinfment of a judicial factor in
respect of all or part of the funds;

(b) require all or part of the funds to be
transferred to him_ toc be invested,
administered or otherwise dealt with on behalf
of the child, or '

"‘_(c) make such other direction as he might consider
appropriate-for'the'investment, administration
or use of all or part of the funds for the
benefit of the child.
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In appropriate cases the Accountant might direct some of
the funds to be paid directly to the child. If none of
these steps were taken by the Accountant within the
specified period, the executor would be free to pay the
funds to, or transfer the property to be administered
by, the parent or guardian. The executor would not,
however, obtain a good discharge if he or she either
failed to report to -the Accountant of Court, in a case
where that was required, or if, having reported, he or
she paid or transferred to the parent or guardian within
the prescribed period. The above is merely one possible
type of scheme. We would welcome views both on the basic
idea of an obligation to report, and on the practical
working out of a scheme. We would particularly welcome
views as to the appropriate level above which reporfing
would be mandatory. This should, we suggest, be high
enough not to overburden executors or the Accountant of
Court, or interfere too much with the discretion of
ordinary responsible parents. Our preliminary view is
that the existing law is inefficient_(in that many cases
never come to the attention of the Accountant of Court,
even although they ought in theory to be under his
supervision) and wunrealistic (in its application to
small sums). We think that some way has to be found to
sift out the cases where some control is reguired, and
justified, in the interests of the child from cases
where the most appropriate sclution is to leave matters
to the good sense of the parent or guardian.

4.22 We would welcome comments on the following.

20(a) Is the present law whereby all parents or
guardians administering any property of a
pupil child are treated as judicial
factors for most purposes of the Judicial
Factors Acts satisfactory?
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. (BY

(c)

(d)

(e) .

(£}

(@)

Should an attempt be made to distinguish
cases where some external control of the

 administration of a child's property is
‘appropriate from cases where this can be

left to the discretion of the parent or
guardian? o o

In relation to .f'und's or - property
inherited by a child under legal
disability ' by reason of nen—-age, should
an executor before paying the funds to,
o:_" transferring the property to  be
administered by, the ‘child's parent or
guardian be obliged to inform the
Accountant of Court, in certain cases, of
his intention to do so?

~ Should this . obligation arise if the

executor has reasonable cause to believe

that-— ' | ' _
(i) the value of the funds or property
- is over a certain sum or

. (ii) the parent in question is an

undischarged bankrupt or has been
convicted of an offence involving
dishonesty?

- If a reporting obligation were introduced

on these lines, what level should be set
for the purposes of paragraph (d) (i)
above? ‘ S

- Are there any other circumstances in

which an executor's obligation to report

' should arise and, if so, what?

If a reporting obligation were introduced

- should the Accountant of Court be

authorised, within a specified period,
(i) to direct the executor to apply to a
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court for the appointment of a
judicial factor in respect of all or
part of the funds,

(ii) to direct all or part of the funds
or property to be transferred to him
to be invested, administered or
otherwise dealt with on behalf of
the child, or |

(iii) to make such other direction as he
might consider appropriate for the
investment, administration or use of
all or part of the funds or property

. for the benefit of the childz?

{h) The receipt or discharge of any person
(including the child concerned) to whom a
payment or transfer is made in accordance
with a direction of the Accountant of
Court should be an effective receipt or
discharge.

(i) On the expiry of the period, if none of these
options has been exercised by the Accountant
of Court, shoul;'i the executor be free to pay
or transfer to the parent or dguardian, the

--latter's receipt or discharge being effective?
Other property , _
4.23 In rare cases a child may acquire valuable property
or substantial sums of money otherwise than by an award
of damages, criminal injuries compensation or
inheritance. For example, money may become payable to a
child under a trust in circumstances where the child’s
age and lack of capacity have not been foreseen by the
drafter of the trust deed. It would seem appropriate to
apply a similar set of rules in such circumstances as in
the case of property or funds paid or transferred by an
executor. We would welcome views.
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21 Should similar rules apply to other property
' (such as trust pmoperty) payahle to a parent
or guardlan to he held for a child?

Court's powers
4.24 Under section 3(1) of the Law Reform (Parent and
Chilgd) (Scotland) Act 1986 the court has power, oen the -
application of any person claiming an interest, to make
orders rélatimg to parental rights. Under the existing
law that  would include orders relating to tutory or
curatcry.1 If the law were recast so that parental
rights included the rlght of 1egal representatlon then
‘the court would still have the same wide powers to make
orders relating to this right. It might be useful,
however, to make it clear in the new'éontext that the
court's powers to make orders -relating- to the legal
representatlon of a child included power to make orders
relatlng to the admlnlstratlon of the chlld's property
and, in particular, power to appoint a Jud1c1al factor
where approprlate or to order funds belonglng to. 'the
' child to be handed over to the Accountant of Court or
sheriff clerk to be invested, administered or otherwise
dealt with for the benefit of the child. This would
provide an extra layer of protectidn for those cases
‘where, for éxample, damages or a legacy or other funds
belonging to a child had been entrusted'tofa'parent but
where subséqﬁent events showed that'the trust had been
mlsplaced We would welcome views on this suggestion.

22 It should be made clear in any new legislation

lunder 31 of the Judicial Factors Act 1849 the
Court of Session alsc has "power, on cause shown, to
remove or accept the re51gnatlon of any tutor or curator
coming under the provisions of this Act, and to appoint

a factor loco tutoris or gurato; bonig in his room"
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that . the court's powers to make orders
relating to the legal representation of a
child include power to make orders relating to
the administration of the child's property
‘and, in particular, power to appoint a
judicial factor, where appropriate, or to
order funds belonging to the child to be
handed over to the Accountant of Court or
sheriff clerk to be invested, administered or
otherwise dealt with for the benefit of the
child.

Powers of parent or guardian _

4.25 The right to act on behalf of the child in relation
to the child's property is merely an aspect of the right
of legal representation. We - suggest that, for the
avoidance of any doubt, this should be made clear in any
new legislation. We would not wish the abolition of
tutory to leave a gap in the law. One of the defects in
the existing law is the narrow notion that a tutor's
function, in relation to heritage, is to preserve the
child's property.l This has led to the need for a tutor
to obtain special authority to take certain steps in
relation to the property which might be regarded as
being a;hyariancé with that primary function. As it mnay
not be clear in advance whether, for example, a sale of
heritable property is at variance with the purposes of
the tutor's "trusteeship" it is often necessary to seek
the court's authority, even if the result is expected to
be that the épplication will be dismissed as
.unnecessary.2 It seems to us that this state of affairs
leads to unnecessary expense and inconvenience and that

lsee Linton v Inland Revenue 1928 SC 208 at 213.
2see cunningham's Tutrix 1949 SC 275.
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it should be made clear in any new legislation that the
child's legal representative ' (whether parent or
guardian) has power, in relation to the child's
property, to-do any act which the child could have done
if of full age and not subject to any legal disability.
The representative would, of course, be._li;ble, to
account to the childl but this would not affect the
position of third parties dealing with him or her. They
could deal with the representative on the footing'that
he or she had full powers in relation to both moveable
and herltable property. The transacticn could not be
set aside later on the-gfound'that it was beyond the
representative's powers. We therefdre suggest. for
consideration that: '

23 It should be made clear that, subject to the
obligation of the parent or guardian to
account to the child, the right of legal
representation in relation to a child carries
with it the right to do any act in relation to
the child's property which the child is.
llegally incapable of doing but could have done -
if of full age and capacity.

4.26 A rule on the above lines would make it clear that
" third pafties racquiring property from a parent or
guardian acting as the child's legal representative
would not need to be concerned about the extent of the
representétive's powers. Applicationé to the court for
special powers would become unnecessary.

4.27 We think: that a parent or guardian acting as a
child's 1legal representative should nc longer be
regarded as a 't.rustee, for the purposes of the Trusts

lgee para 4.28 below.
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(Scotland) Acts.  That is inappropriate because the
parent or guardian, unlike a trustee, does not have
title to the property. The property belongs to the child
and the parent or guardian merely acts on behalf of the
child in relation to it. Moreover some rules applying to
trustees, such as the power to resign and the power to
assume new trustees,l are not appropriate in the case of
parents or guardians. We think that the main
restrictions on the parent'!s or guardian's actings
should be those imposed by the general parental
responsibilities including in particular the
responsibilities to safeguard and promote the child's
welfare throughout his or her childhocod and to
administer the child's property for the child's benefit.
We deal in the following paragraphs with the
obligations of a parent or guardian to account for his
or her administration. In the meantime we suggest for
consideration that:
24 A parent or guardian acting as a child's legal
representative in relation to the child's
property should no longer be regarded as a
trustee for the purposes of the Trusts
(Scotland) Acts.
Obligation to account
4.28 Under the existing law, as we have seen, a parent
or tutor is liable to account to the child, on the
termination of the tuteory, for his or her intromissions
with -the child’'s funds. 2 Although it must be right, as a
matter of principle, that the child should be able to
call the parent or guardian te account, and to hand over
any property belonging to the child when the child is no

lTrusts (Scotland) Act 1921, s3.

25ee Fraser, Parent and Child (3rd ed 1506) 418-419.
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longer under legal disability, it is necessary in our
view that the law sh_o'uld‘be realistic about the position
- of the 'pai'ent who has had the management and contrel of
small funds and who may have used them for the child's
benefit or the promotion of the child's welfare.l We
suggest. that the right balance would be achieved if the
parent or guardian were not to be liable to the child in
reépect of sums used in the proper discharge of his or
her responsibility to promote the child's welfare.

25(a) A ‘pa‘rezi-t or guardian who has, as a
child's legal representative, held,
administered . or dealt with the child's
property should continue to be liable (as
under the existing law) to account to the
child, when the parent or guardian ceases
to- be the child'é legal) representative,
for his or her introniisi-:_ion_s with the
property. |

(b) In accounting, the parent or guardian
should not be liable to the child in
respect of any of the child's funds used
in the proper discharge of the parent's
or guardian's responsibility to promote
the child's welfare.

Standard of care .

4.29 At common law the -standard of care expected of a
tutor who is administéring a child's property varies
according to the type of tutor concerned. 2 Generally, a

- lcf polland v Sturrock's Trs 1952 SC 535 (no
absolute rule that father could not encrocach on
daughters' capital for their maintenance and education).

25ee Fraser, op cit, 390-393. Section 13 of the

Judicial Factors Act 1849, however, provides that the
Accountant of Court is to audit factors' accounts (and
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tutor appointed by a court is expected to come up to the
standard of a prudent person managing his own affairs.
However, a testamentary tutor need only show the same
degree of care as he exercises in the management of his
own affairs, and a parent is 1liable only for gross
negligence. We suggest that one standard of care should
apply to any parent or guardian acting as a child's
legal representative. Trustees are reguired to follow
the ordinary course of business that would be used by a
prudent man in his own affairsl! and we propose that a
similar standard of care should be applied to all
parents and guardians acting as a child's legal
representative inm relation to the administration of the
child's property. A parent or guardian would therefore
continue to be liable to the young person for his
actions as legal representative in relation to property
and would, in particular, be liable to make good to the
child any loss occasioned by his failure to act in that
capacity in accordance with the required standard of

care.

4.30 Consultees are accordingly invited to comment on

the following proposition:
26 " .A parent or guardian acting as a child's legal
"representative 1in relation to the
administration of the child's property should
be required to act in that capacity as a
reasonable and prudent man would act on his

own behalf.

that includes tutors’ accounts) "on the general
principles of good ordinary management for the real
benefit of the estate and of those interested therein".

lsee wilson and Duncan, Trusts, Trustees _and

Executors (1975) p385.
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PART V - COURT ORDERS
Introduction ‘ ‘ ‘
5.1 The 1law on court orders relating  to tutory,
curatory, custody, access and other parental rights was
greatly' simplified by section 3 of the Law Reform
(Parent and child) (Scotland) Act 1986. This provides as
follows. ‘ : |

"Orders as to parental rights

3--(1) Any person claiﬁing interest may make an
application to the court for an order relating to

- parental rights and the court may make such order
relating to parental rights as it thinks fit.

(2) In any proceedings relating to parental
rights the court shall regard the welfare of the
child involved as the paramount consideration and
shall not make any order relating to parental
rights unless it is satisfied that to do so will be
in the interests of the child."

There are also proVisions, sometimes overlapping and
sometimes 'supplementary, in the Sheriff Courts
(Scotland) Act 1907, the Matrimonial Proceedings
(Children )} Act 1958, the Children Act 1975, the Family
Law (Scotland) Act 1985, the Family Law Act 1986, and
the Court of Session Act 1988. One of our purposes in
this part of the discussion paper is to consider whether
these provisions could be rationalised, with a view to
an eventual consolidation of Scottish family law.

5.2 A second purpose of this part is to consider whether
any of the innovations in relation to court orders made
by the children Act 1989 should be adopted in Scotland.
That Act makes radical changes in the English law on
court orders relating to children. In particular it
introduces a whole new terminology. Once the Act comes
into force, courts in England and Wales will not make
custody orders or access orders. Instead they will make
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residence orders or contact orders. The Act makes other
important changes which are noted later. There is no
guestion of simply adopting the provisiens in the
Children Act 1989 as they stand. For one thing, scme of
them deal with peculiarly English problems, such as the
different meanings of custody orders in different
courts. For another, some of the policies of the 1589
Act, such as a wide title to sue, have already been
enacted in Scotland by the Law Reform (Parent and Child)
{Scotland) Act 1%86 and have been in operation for some
years. There would be little point in changing these
provisions, if they are working well, merely to conform
to the slightly different way in which the same policies
have now been implemented in England. Nonetheless the
innovative and forward-looking provisions on court
orders in the Children Act 1989 must be a point of
reference in any consideration of this topic. We discuss
them in the appropriate contexts in the rest of this
part. ’

Who can apply?

5.3 The Law Reform (Parent and Child) (Scotland) Act
1986, following the pelicy of the previous Scottish case
law,l deliberately conferred title to apply for an order
relating "to parental ‘rights on "any person claiming
interest". There are obvious advantages in allowing. wide
access to the courts in matters relating to the welfare
of children and we see no reason to change the basic
philesophy cof Scots law, now émbodied in section 3 of
the 1986 Act, in this matter. However, we should discuss
two specific restrictions which appear in the English
Children Act 1989, because they raise matters of policy

lWwilkinson, "Children Act 1975" 1976 SLT (News) 221
and 237 at 239-40.
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relating to local authorities' child care powers.

5.4 Section 9(2) of the Children Act 1989 provides that
ne application may be made by a local authority for a
residénce order or contact order. These orders
correspond ai:aprt:ﬁ:\cimate131}Y to a ‘Custody crder"orl access
order in Scottish usage. The Children Act also makes it
clear that only an individual can apply for gﬁardianship
of a child.l The reason for these restrictions is that
there are special ' statutory rules regulating the
circumstances in- which a child can be taken into care,
or parental rights can be assumed, by a local authority
and that it would“be.wrong to allow a local authority te
by-pass these rules by applying for guardianship,
custody or access. This reason applieé in Scotland too
and, although there is no evidence that local
authorities -in Scotland have attempted %o by-pass
statutory restrictions by applying for tutory, custedy
or accesé under section .3', it would seem to be desirable
- that policy on this matter should be the same throughocut
the United Kingdom. We therefore suggest that:-

27 It should be made clear that a local authority
cannot apply for an award of custody of,
access to, or guardianship . of a child under
section 3 of the Law Reform (Parent and Cchild)
(Scotland) Act 1986. '

5.5 Section 9(3)  of theIChild_r:en Act 1989 imposes
restrictions on an application by a person who is , or
was at any time within the previous si_x months, a local
authority foster parent of the child. The idea behind
this provision is to enable parents to feel confident,
in placing a child voluﬁtarily in local authority care, .

iss(1).
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that foster parents will not apply for a residence
order. However, the restriction is not absolute. The
foster parent can apply if he or she has the consent of
the local authority, or is a relative of the child, or
has had the child for at least three years.l Sc a
parent's reassurance would not be total. We are not
satisfied that there is a need to introduce a similar
restriction in Scots law. Foster parents have had title
to sue for custody in Scotland since before the 1986
Act? and we are not aware that this has led to any abuse
or to any reluctance on the part of parents toc seek
child care help from local authorities. The court, it
must be remembered, will regard the welfare of the child
as the paramount consideration and will not make any
order unless satisfied that to do so will be in the
interests of the child.3 our preliminary view, on which
we would welcome comments, is that:-

28 ‘There is no need to place any restrictions on
applications by local authority foster parents
under section 3 of the Law Reform (Parent and
‘Child) (Scotland) Act 1986.

5.6 There is a bizarre set of pseudo restrictions in
section 47(2) of the Children Act 1975. This, as amended
in 1986, “provides as follows.

" (2) Notwithstanding the generality of section
3(1) of the Law Reform (Parent and <Child)
(Scotland) act 1986, custody of a child shall not
be granted in any proceedings to a person other
than a parent, tutor, curator or guardian of the
child unless that person--

1g9(3).

2cheetham v Glasgow C'orgdration 1972 SET (Notes)
50 at p51.

31986 Act s3(2).
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(a) being a relative or step-parent of the child,
has the consent of a parent, tutor or curator
or guardian of the child and has had care and
pessession of the child for the three months |
preceding the making of the application for
custody; - ' '

(k) has the consent of a parent, tutor, curator
or guardian of the child and has had care and
possession of the child for a pericd or
periods, ‘before such  application, which
amounted to at least twelve months and
included the three months preceding such
application; or , :

(c) has had care and possession of the child for a .
pericd: or periods before such application
which amounted to at least three years and
included the three months preceding such
application; or o : ‘ '

{(d) while not falling within paragraph (a), (b) or
{c), can show cause why an order should be

made awarding him custody of the child.”
This provision was a modified extension to Scotland of
provisions on custodianship désigned for English law.l
It was criticised from the start.? The fundamental
defect in it is that paragraph {(d) makes the whole
subsection pointless. The welfare of the child is the
paramount consideration in any custody application.3 So
the "cause" which has to be shown under section 47(2) (d)
must relate to the child's welfare. A person who  can
satisfy the court that a custody order in his favour
would be in the child's best interests would have shown
cause why the order should be made. However, this test
has to be nmet by any applicant for custody. So sectipn
47(2) (d) adds nothing to the general law. Any person who
would obtain a custody award under the general law can

lwilkinson, loc git.
21hid.

3raw Refdrm {Parent and Child) (Sceotland) Act 1986,
53- . )

89



obtain one, by virtue of section 47(2) (4},
notwithstanding the pseudo restrictions in the earlier
part of section 47(2). Section 47(2) is therefore
completely pointless. In our report on Illegitimacxl we
recommended the repeal cof section 47(2) for the reasons
given above. We see no reason to change our view. The
remaining parts of section 47, in so far as they are
still in force, are purely ancillary to section 47(2).
We suggest therefore that:- _

29. Section 47 of the Children Act 1975 is futile

and unnecessary—énd should be repealed.

5.7 We should add that in England and Wales the Children
-Act 1975 has now been repealed by the Children Act 1989.
There are provisicns in section 10 of the 1989 Act which
enable certain persons to apply for certain orders as of
right and other persons to apply with the leave of the
court. The scheme is much more flexible than that which
formerly applied in England and Wales under the Children
Act 1975. It is still, however, more restrictive (at
least procedurally) than the Scottish rules and we would
not favour the introduction of a similar scheme in
Scotland. The idea of cobtaining leave to apply is not a
familiar one in Scottish procedure. Moreover, a
requirement of applying for 1leave to apply would
duplicate proceedings unnecessarily, particularly as
matters relevant to the grant or refusal of leave would
often be relevant also to the grant or refusal of the

order sought.

lscot Law Com No 82 (1984).
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5.8 In view of doubts which have arisenl it might be for

consideration at a later stage whether it would be

useful to add some such words as "whether or not a

parent of the child concerned" after the words "any

person claiming interest" in section 3 qf’the'Law Reform

(Parent and Child) (Scotland) Act 1986. This, however,

is a matter of drafting which might depend on what other

changes are made in section 3 and it would be premature

to form a view on it at this stage. The policy is clear.
"Any person" is not confined to any parent;

In what proceedihgs can applications-he made?

5.9 Section 3 of the Law Reform (Parent and Child)
{Scotland) Aét 1986 is quite general in scope and, so
far as the sheriff courts are concerned, is a sufficient
basis for orders relating to custody, access and other
parental rights.. This is because the sheriff courts
have a general jurisdiction to deal with applicationé
under section 3.2 There is no need for the provision in
section 38C of the Sheriff Courts (5cot1and) Act 1907
which deals specifically with the position in actions
for divorce or separation. This was inserted as a by-
product of the consolidation of legislation relating to
the Court of Session® and, given that consolidation
should not change the law, was quite properly inserted.
As a mattér of policy, however, there is no need to have
two overlapping provisions.

lp B Petr 1988 SLT 652, not followed in M v Lothian
Regional Council 1989 SLT 426 and 1990 SLT 116, nor in
Whyte v Hardie 1990 SCLR 22.

2gection 5(2C) of the Sheriff Courts (Scotland) Act
1907 (as inserted by the Law Reform (Parent and Child)
(Scotland) Act 1986).

3court of Session Act 1988.
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5.10 The position is d4ifferent in the Court of Session.
At common law the Outer House had no Jjurisdiction to
deal with custody in a divorce or separation action: a
separate petition had to be presented to the Inner
House. This state of affairs was remedied by section 9
of the Conjugal Rights (Sceotland) Act 1861 which gave
the Outer House judges jurisdiction teo deal with custody
in the course of certain consistorial actions. The
modern egquivalent of section 9 is section 20(1} of the
Court of Session Act 1988 which provides that:

"In any action for divorce, judicial separation or

declarator of nullity of marriage, the Court may

make, with respect to any child of the marriage to
which the action relates, such order (including an
interim order) as it thinks fit relating to
parental rights and may wvary or recall such

order." .

This is too narrow in that it does not enable parental
rights to be dealt with in the Court of Session in an
action, such as an action for declarator of marriage or
parentage, which is not one for divorce, separation or
nullity of marriage.l We suggest for consideration
that:-

30(a) Section 38C of the Sheriff Courts
{Scotland) Act 1907 and section 20(1l) of
the Court of Session Act 1988 should be
repealed.

(b) It should be provided in section 3 of the
Law Reform (Parent and ¢Child) (Scotland)
Act 1986 that an'application under that
section may be made either

(i) in independent proceedings. in the
Court of Session or a sheriff court

lsee Hogg v Dick 1987 SLT 716 (declarator of
paternity). :
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(whether or not the application is
accompanied by an application for
~any other remedy ‘which can -
campetently "be sought in those'
o proceedlngs) or . A ‘
‘(ii) in an action .for 'divorce, or
judicial separation or for a
declarator of marriage, nullity of
marriage, parentage, nnn-parentage,,
_ legitimacy or illegitimacy.
Some words in sub-paragraph  (ii) would fall to be
omitted if, as we have suggested elsewhere, actions for
judicial separation, and declarators of legltlmacy or
1lleg1t1macy were abolished.?

5,11 A change on the above ‘lines 'would expand the
jurisdiction-of the Outer House of the Court of Session
not only in relation to the type of action in which
parental rights could be dealt with but alsoc in felation
to the children concerned. The jurisdiction would no
' “longer be confined to "any.child of the marriage" - a.
term which includes any child who (a)‘is the child of
both parties to the marriage or (b) is the child of one
party to the marriage and has beeﬁ‘accepted-as a child
of the famlly by the other party. 2 We ‘can see no
objection to this extension. It is con51stent with the
phileosophy of a wide title to sue in relation to
parental rights.

5.12 There is one other minor pbint. It would help to
simplify the statute boock if it were provided that in a

lgee our Discussion Paper (No 85, 1990) on Family
- Law: Pre=consolidation reforms Parts VII and XI.

2court of Session Act 1988, 520(2)(b).
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divorce action (or other consistorial action) the court
could make an order under section 3 even if it refused
the principal remedy sought, provided always that the
application for the parental rights order had been made
before the action was dismissed or decree of absolvitor
was granted. This would enable section 9(1) of the
Matrimonial Proceedings (Children) Act 1958 and section
13(2) and (4) of the Family Law Act 1986 to be repealed,
and the references to custody, education and access in
section 21 of the Family Law (Scotland) Act 1985 to be
removed. It would tidy up the statute book considerably.
This, however, is a matter of drafting, not policy, and
we mention it only to save consultees from having to-
point out that there is scope for improvement in this

respect.

What orders can be applied for? _

5.13 The changes suggested already in relation to the
legal representation and guardianship of children and
the administration of the property of children would
mean certain changes in section 3 of the 1986 Act. It
might, for example, cover

"an order relating to parental rights, the
guardianship of a child, or the administration of
property belonging to a chilaw, ‘

" This, hdaéver, is a guestion of drafting which can be

considéred later.

5.14 A more important question is whether the broad,
general scheme of the 1986 Act, which leaves scope for
all types of order, should be replaced by a scheme
modelled on that in Part II of the English Children Act
1389 which provides for only four main types of order -a
residence order, 'a contact order, a prohibited steps
order or a specific issue order -~ in addition to orders
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relating to guardianship, and various ancillary orders.
We do not think that it should be. The main reasons for
‘the change in England were, . ' | 7 7
‘ (i) that. thére was confusion' abbut “the
meaning of an award af'.custody, with
different meanings in different coufts,

- {ii) that the new terminology was_intended to
reflect more _cloéely theA practical
realities of bringing up a child, rather

- than theoretical rights, and

(iii) that it was hoped that the new orders
would be less préductive of-contrbversy,
_by‘ helping to preserve each 'parent's
responsibilities as much as pdssible and

by allowing for and even encouraging more '
‘flexible arrangements, which might ir
turn avoid giving the impression that one
"parent is the. ‘good parent who  has
custody and the other is the bad. parent

who is réstricﬁed to access.l . .
There may also have been a distaste for the existing
tefminology-~ a feeling that an “awafd“ of "custody" has
unfortunate connotations. For these reasons custody
. orders, which on one view had very sweeping effects on
the whole bundle of parental rights, are to be replaced
by "residence orders" which, as between the parents,
will simply settle "the arrangements to be made as to
the person with whom a child is to live".2 We have a lot
of sympathy with these objectives. Nonetheless we do
not think that exactly the same considerations apply in

lraw com No 172 (1988) paras 4.1 to 4.24.
2children .Act 1989, s8(1). Note, however, that a

‘residence order in favour of a non-parent carries with
it full parental responsibilities and rights. S512(2).
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Scotland. The meaning of an award of custody is fairly
clear (and will be even clearer if the suggestions made
in this paper are adopted). There is certainly no
suggestion that an award to one parent deprives the
cther parent of his or her role as tutor or curator or
of his or her position as a parent in any respect other
than custody of the child, in the sense of residence and
day-to-day control of. upbringing. Nor is there the
problem that custody means different things in the
Court of Session and the sheriff courts. We are not
convinced that a complete change of terminology is
necessary in order to avoid confusion in Scotland. So
far as concentration on the practical realities of
bringing up a child is concerned, we think that the
Scottish concepts of custody and access have always
focussed on the realities. Custody has always been seen
as relating to where the child lives rather than to an
abstract bundle of rights. Nor are we convinced that a
change 1in terminology would significantly reduce
controversy in the Scottish context. Flexibility of
arrangemenﬁs is already possible under the existing law
in Scotland. A greater use of orders invo_lving more
equal sharing would not reguire any change in
termlnology. We have some doubts about the 1likely
benefits of a change in terminology by itself. We would
welcome views from conciliators and others with
practical experience in this area, but we suspect that
if the parties are in dispute about where the child is
to live, the level of dispute is likely to be much the
same whether the order obtainable is called a custody
order or a residence order. If they are in dispute about
whether one parent is to be allowed to have the child on
Saturdays or on Christmas day the level of disputé is,
we suspect, likely to be much the same whether the order
obtainable is called an access order or a contact order.

96



‘We can certainly see advantages in getting away, so far
' as possible, from any idea that sole custody is a reward
for the “good"'parent,'but we suspect that this 'is a
matter of good advice and counseilingiand of‘stfessing
the paramountcy ‘of the child's welfare rather than
renamning court orders. Without such advicé'-and
counselling a residence order "in favour 'of"; one
pefson might be seen in exactly the same way. as a
custody order in his or her favour. The law already
stresses, as strongly as it can, that the welfare of the
child is the paramount consideration. That, in our view,
is the important point; We would be interested to know
whether the word "custody" itself is regarded as having
unfortunate connotations. Would it, even if defined as
suggested earlier,? carry the. implication that the
child is a sort of prisoner or object? Or is the word
"custody" used and thought of differently in the context
of children? We suspect the latter. Certainly, the term
is widely used in other countries and in international
_conventions.? In any event if the word is objectionable
it would have to be changed not cnly ‘at the level of
 court orders but alsc at the ‘level of parental rights,
and at thls second level it is not easy to think of a
neat alternative. The Children Act 1989 itself suggests
no alternative at this level. "Parental respcnsibility"

1This terminology is used in several places in the
Children Act 1989. Cf ss5(6), 11(7), 12(1), 12(2), 14.

2The right of custody would be defined as "the
right of the person concerned to have the child living
with him or her, or otherwise to regulate the child's
residence, and to control  the child's day to day
upbrlnglng". See para 2.20.

3see the Hague Convention on the civ11 Aspects of
International Child Abduction 1980, arts 3 and 5 and the
European Convention on Recognition and Enforcement of
Decisions Concerning Custody of Children 1980, art 1.
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means, among other things, all the rights which by law a
parent of 2 child has in relation to the child, and that
presumably includes custody. We would also be interested
to know whether the word "access" is regarded as
objectionable, or would be so regarded if defined as
suggested earlier.l If it is, then again change would be
reguired not only at the level of court orders but also
at the level of underlying rights.

5.15 It is important to remember that the Scottish
courts, under section 3 of the 1986 Act, have very wide
powers and could make "residence orders" in the English
sense in appropriate cases. If it is assumed that access
or "“contact" 1is separately regulated, then the
difference between such a "residence order" and a
custody order would be slight but identifiable. It would
lie in the right to control the child's whereabouts and
upbringing. There may be cases in which a court in
Scotland would regard it as being in the child's best
interests to leave both parents with rights to custody
while regulating only the person or persons with whom
the child is to live, perhaps for specified periods. A
"residence order" of this type would mean that in theory
both paﬁents would retain not only their rights of legal
‘ represen%ation and their 1legal positions as parents
(which in Scotland would be the case anyway even with a
custody order} but also equal rights to control the
child's whereabouts and day-to~day upbringing. Whether
the right of the absent parent to have an egqual say in
such matters as when a 10 year old child should stay

lthe right of access would be defined as "the right
to have reasonable contact - with the child, either by
visiting the child, or by being allowed to take out the
child, or by being allowed to have the child to stay
«+. Or by other appropriate means."
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oyernight with a  school friend, or what clothes the
- child should wear, or what time he or she should go to
bed, would be meaningful would depend on - the
circumstances. In certain cases - for example, where the
parents live near each othe: on amicable teérms, and are
in constant communication with each other, and the child
spends equal time with each % lt might be.l (In such
cases, however, a better solutlon night often be to have.
no court order at all.) In others, it might be more
realistic, and in the child's interests, to let control
of the child's whereabouts and day-to-day upbringing
rest exclusively with the parent with whom the child
lives and %o make_a‘normal‘custody order, At present the
courts in Scotland have a discretion and that seems‘to
us to be desirable. |

5.16 Any advantages of a complete change of terminology
in Scotland would have to be set against the
disadvantage that it would create confusion, work and
expense - for example; in amending manY' existing
statutes, in revising rules of court and in re—tréining‘

officials and advisers. o ' -

5.17 The essential peoint, we think, is that whereas in
Eanand_ and Wales the new scheme of orders brings
uniformity, flexibility and clarity in place of
diversity, rigiditf_and confusion, in Scotland a similar
éhange would be mg;g restrictive than the present law
and Qery largely cosmetic. There ié also a difference of
approach to rights and remediészin the two legal systems
which may be reflected in oﬁr'preference on this issue.

ICf -McKechnie v McKechnie 1990 SCLR 153 where,
however, Jjoint custody was refused and an order made
granting custody to one parent and substantlal periods
of access to the other.
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Scots law tends to stress rights and to let remedies
follow. Where there is a right let there be a remedy. In
English law there has, in various areas, been a tendency
to concentrate on remedies and to let the rights follow.
It seems to us to be natural to define parental rights
as clearly as possible (with due stress alsoc on parental
responsibilities and the welfare of the child) and to
confer remedies which may relate expressly to these
rights and may, where appropriate, use the same
terminology. We would feel uncomfeortable with a scheme
of things which recognised that a parent had a right of
custody and legal representation but which prevented a
court from making orders relating expressly to custody
or legal representation.

' 5.18 We have considered whether some of the advantages
of the English approach - including the use where
appropriate of residence orders 1leaving both parents
with full parental rights - might be achieved within the
general framework of section 3 of the 1986 Act by
specifying certain types of order which could be made
under it. It could, for example, be provided that an
order in relation to a child under section 3 might,
without_prejudice to the generality of that provision,
include . __

(a) an order granting sole custody to one of the
parents of the child;

(b) an order granting custody, or sole custedy, to
a person other than a parent of the child;

(¢) an order (a '"residence order") settling the
arrangements to be made as to the person with
whom the child is to live where two or more
persons have rights of custody, either by
operation of law or by virtue of a court
order;
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(d) an order conferring, regulating or
terminating a right of access to the child;

(¢) an order conferring, regulating or
terminating a right of legal representétion of
‘the child; '

(f) .an order appointing a guardian to theJChild;
regulating guardianship or terminating a
guardian's appointment; _ '

(g) an order appointing .a  judicial factor to
administer the child's property; or directing
funds belonging to the child to be handed over

~ to the Accountant of Court or sheriff clerk to
be invested, administered or otherwise dealt
with for the benefit of the child, or making
other arrangements for the administration of
the child's property;? '

(h) an order relating to any spec1f1c issue which
has arisen or which may arise in connection
with any aspect of parental rights,
guardianship of  the child, or the
administration of the child's property; -

(i) an interdict prohibiting the taking of any
step in the exercise of parental rights, or-
guardianship or the administration of the
child's property;

(j) an interim order or interim interdict on any

' of the above matters.? -

'We have reached no firm conclusion as to the merits of

lye have already suggested in para 4.24 that it
should be made clear that the court has these powers. We
include them here for the sake of completeness.

, 21t has been held that interim orders can be made
under s3 as it stands Johnston v Carsen (unreported)
Sheriff Principal Nicholson, March 1990. However, there
might be no harm in making this clear in the Act itself.
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such a provision. On one view it would be unnecessary
but harmless. On another view it would be undesirable,
because legislators and the users of legislation ought
to be able to have confidence in the plain meaning of
general words, without having to give lists of examples.
On yet another view it would be helpful to make clear
some of the more common- types of provision which could
be made under section 3 and, in particular, toc make it
clear that a court could make residence orders without
‘depriving either parent of his or her parental rights.
We invite views.
31l(a) - The provision on +the types of order
obtainable under section 3 of the Law
Reform (Parent and Child) (Scotland) Act
1986 should not be replaced by provisions
on the model of section 8 of the Children
Act 198%.

(b) Would there be any advantage in
specifying, without prejudice to the
generality of section 3 of the 1986 Act,
some of the types of order obtainable
under that section?

{c}) If so, would a list such as that set out
in paragraph 5.18 be useful? Are any
additions, deletions or modifications

suggested?

Avoidance of unnecessary orders

5.19 An important objective of the Children Act 1989 was
the avoidance of unnecessary court orders relating to
children. The English Law Cdmmission explained the
position in this way in their report on Guardianship and
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stodg 1

" 3.2 As we pointed out in our Working Paper on
"Custody, a tendency seems to have developed to
assume that some:order about the children should
always be made whenever divorce or separation cases
come to court. This may have been necessary in the
. days when mothers required a court order if they
‘were - to acguire any parental powers at all, but
that is no longer the case. Studies of both divorce
and magistrates' courts have shown that the
proportion of contested cases is very small, so -
that orders are not usually necessary in order to
settle disputes. Rather, they may be seen by
‘solicitors as 'part of the package' =~ for their
matrimonial clients and by courts as part of their
task of approving the arrangements made in divorce
‘cases. No doubt in many, possibly most, uncontested
cases an order is needed in the children's own
interests, so as to confirm and give stability to
the  existing arrangements, to clarify the
respective roles of the parents, to reassure the
parent with whom the children will be living, and
even to reassure the public authorities responsible
for housing and income support that such
arrangements have in fact been made. However, it is
always open to parents to separate without going
. to court at all, in which case there will be no
order. If they go to court for some other remedy,
they may not always want an order about the
children. The proportion of relatively amicable
divorces is likely to have increased in recent
years and parents may well be able to make
responsible arrangements for themselves without a
court order. Where a child has a good relationship
with both parents the law should seek to disturb
this as little as possible. There is always a risk
that orders allocating custedy and access (or even
‘deciding upon residence and contact) will have the
effect of polarising the parents' roles and perhaps
alienating the child from one or other of them.

3.3 For these reasons, the Working Paper proposed.
a more flexible approach, in which it was not
always assumed that an order should be made, but
the court would be prepared to make one even in
uncontested cases 1f this would promote the
children's interests. Mcst of those who responded.
agreed with this approach. In particular, the

1Law. Com No 172 (1988) paras 3.2-3.3 (footnotes
omitted).
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Association of Chief COfficers of Probation, who are
responsible for the work of divorce court welfare
officers, supported a change in practice towards
fewer orders being made. Such a change would be
consistent with the view that anything which can be
done to help parents to keep separate the issues of
being a spouse and being a parent will ultimately
give the children the best chance of retaining them
both. On the other hand, the impression should not
be given that an application or an order is a
hostile step between them. We therefore recommend
that the court should only make an order where this
is the most effective way of safeguarding or
promoting a child's welfare." '

This recommendation was implemented in the Children Act
1989 which provides that

"Where a court is considering whether or not to
make one or more orders under this Act with respect
to a child, it shall not make the order or any of
the orders unless it considers that doing so would
be b%fter for the child than making no order at
alli».-

5.20 We agree with the English Law Commission about the
undesirability of unnecessary custcdy orders. At one
time an award of custody of a child was often sought by
the mother in order to enable a claim for aliment for
the child to bémmade. Under the Family Law (Scotland)
Act 1985, however, this is no longer necessary. Either
parent J({or indeed ahyone having care df a child) can
apply for-aliment for the child without applying for
cgstody.z-This provision was based on a recommendation
in our report on Aliment and Financial Provision which
was expressiy designed to reduce unnecessary

applications for custody.3

1g1(5).
2352(4).

3scot Law Com No 67 (1981) para 2.63.
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5.21 The concefn about - unnecessary orders relating to
parental rights is also . recognised in Scotland by
section 3(2) of the Law Reform (Parent and - Child)
(Scotland) Act 198s6. Thls provides that a court '

“shall not make any order relatlng to parental
rlghts unless it is satisfied that to do so will be
in the interests of the child"”

This provision, if properly applled, ought . to go a long

way to discourage unnecéssary orders, particularly

orders of sole custody to one parent. It will rarely, if

ever,'be in a child's interests to deprive one parent

gnggggggg;;lx of any parental rlghts. However, we would

‘welcome views on this point. |

132 Is the prov1s:|.on‘ in section 3(2) of the Law

Reform (Parent and child) (Scotland) Act 1986

that a court must "not make any order relating

- to parental rights unless it is satisfied that

to do so will be in the interests of the

child® sufficient to discourage unnecessary
orderslrelating to parental rights?

Criterion to be appliied :

5.22 Under section 3(2) of the 1986 Act the court must
regard the welfare of the child involved as the
"paramount ' consideration". The same formula has been
uséd in the  Children Act 19891 and we suggest no
change. |

A statutory checklist of factors

5.23 The Children. Act 1989 provides that where a court
is considering whether to make, wvary or discharge a
section 8 order (that is, in our terminclogy, an order
relating to parental rights) and the making, variation
or discharge of the ordér is oppesed by any party to the

is1(1).
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proceedings, the court must "have regard in particular
to" the following factors.l
"(a) the ascertainable wishes and feelings of the
child concerned {(considered in the light of
his age and understanding)};
(b) his physical, emotional and educational needs;
(c) the likely effect on him ¢of any change in his
circumstances;
(d) his age, sex, background and any
characteristics of his which the court

considers relevant;

(e) any harm which he has suffered or is at risk
of suffering;

(f) how capable each of his parents, and any other
person in relation to whom the court considers
the question to be relevant, is of meeting his
needs;

{(g) the range of powers available to the court
under this Act in the proceedings in
guestion. ™

5.24 A statutofy checklist of this type was recommended
by the English Law 'Commission, after the idea had
received "a large majority of support" from consultees
who considered the matter.2 Supporters of a checklist
considered that it would help to ensure that the same
factors were taken into account by the wide range of
professionals involved in such matters, including
judges, social workers and legal advisers. They' also
considered that it would be useful to those lacking
experience in the area, and might assist parents and
children in understanding how judicial decisions were
arrived at, and even in reaching agreement as to the
appropriate outcome.

151(3) and (4).

2Law Com No 172 (1988) paras 3.17 to 3.21. The
checklist recommended by the Commission was essentially
the same as that enacted in the Children Act, although
there are some differences in wording.
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5.25 The arguments against a statutory checklist are
that, although necessarily incomplete, it might divert
attention from other factors that ought .to be
considered, and that it mighﬁ cause the process of
decision making to become more mechanical, with judges
routinely 1listing the stétutory factors merely to
minimise the prospect of a successful appeal.-On the
other hand a short, non-exhaustive list of important
factors which ought always to be taken inﬁo account
would be unlikely to cause serious problems in these
respects. We have not reached a conclusion on this
question but would welcome views. |

33(a) Should there be a'statufory checklist (on
the lines of that in section 1(3}'of the
Children Act 1989) of factors which a
court should take into account in
contested cases relating to parental
rights? '

(b) If so, are any additions to, deletions
from, or modifications of the 1list in
section 1(3) of the ‘Children Act 1989
suggested? (The list is reproduced in
paragraph 5.23 above.)

Duty to be Satisfied . _

5.26 In an action for divorce{ nullity of marriage,or
separation the dourt is ﬁnder'a duty, subject to certain
qualifications, not to grant decree of divorce, nullity
or separation until it is satisfied as to the
arrangements made for any children of the marriage under
the age of 16. ‘The duty is imposed by section 8 of the
Matrimcnial'Proéeedings (Children) Act 1958. Its main
provisions:are as follows.
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"g-~(1) Subject to the provisions of this section,
in any action for divorce, nullity of marriage or
separation the court shall not grant decree of
divorce, nullity of marriage or separation unless
and until the court is satisfied as respects every
child for whose custody the court has power to make
provision in that action -

(a) that arrangements have been made for the
care and upbringing of the child and that
those arrangements are satisfactory or
are the best which can be devised in the
circumstances; or

(b) that it is impracticable for the party or
parties appearing before the court to
make any such arrahgements.

In this subsection 'child' deoes not include a child
with respect to whom the court has made an order
under section 13(6) or 14(2) of the Family Law Act
1986 [ie declining or refusing jurisdiction because
custody etc is to be dealt with or has been dealt
with by another court].

(2) The court may, if it thinks fit, proceed to
grant decree of divorce, nullity of marriage or
separation without observing the requirements of
the foregoing subsection if it appears that there
are circumstances making it desirable that decree
should be granted without delay and if the court
has obtained a satisfactory undertaking from either
or both of the parties to bring the question of the
arrangements for the children before the court
within a specified time."

5.27 This provision was based on a recommendation of the
Royal Commission on Marriage and Divorce which reported
in 1956.% It reflects a very widespread and continuing
concern about the welfaré of children when a marriage
breaks down. The Royal Commission's main concern was
“the desirability of bringing home to the parties to
the divorce suit their continuing parental

lcmnd 9678, paras 360-428.
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responsibility."! The provision in section 8 can,
however, be criticised on the ground that the time of
the legal divorce is rather late'for bringing home to
~the parties their respbﬁsibilities for their children.
The interests of the children should have been
considered before words were said, acts were done and
decisions were taken which led to the breakdown of the
relationship. By the tiﬁe'the marriage has broken down
and a legal divorce is being sought, perhaps‘years,éfter
the parties have se'parated, the damage has been done.
The provision in section 8 can also be criticised on the
grouﬁd that it places a duty on courts without giving
them the means of fulfilling it.>2 It may raise
unrealistic expectations_about what can be achieved. In
practice there is no way in which a court can be fully
satisfied that the arrangements  for children are
satisfactory or are the best which can be devised in the
circumstances. However, to attempt to rectify this by,
for example, providing for an independent welfare report
in all cases; would be an extremely expensive and
wasteful wuse of - resources,' given that the options
available te the court, where the parties are agreed on
who is to look after the child, are very limited. 1In
‘spite of these criticisms, and in_spite of the fact that
the court's involvement is confined to one point in time
and does not provide any continuing monitoring of the
arrangements proposed for the.childfen, we consider that
section 8 serves a useful symbolic purpose in
emphasising the importance'bf considering the welfare of
the ' children involved in marriage breakdown. - The
question, as we see it, is whether the positive features

11pid para 377.

2g5ee the Report of the Royal Commission on Legal
Services in Scotland (Cmnd 7846, 1980) vol 1, ppl57-160.
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of section 8 could be preserved while making the duty
imposed on the court relate more closely to what it is
realistic to expect a court to do at the time of a

divorce.

5.28 In England and Wales the eguivalent of section 8 of
the 1958 Act is section 41 of the Matrimonial Causes Act
1973, This used to be essentially the same as
section 8. However, it has been replaced by a new, and
more realistic, version.l The new version of
section 41, as substituted by the Children Act 1989,
begins as follows.

"——(1) In any proceedings for a decree of divorce
or nullity of marriage, or a decree of judicial
separation, the court shall consider -

(a) whether there are any children of the
family to whonm this section applies; and

‘(b) where there are any such children,
whether {in the light of the arrangements
which have been, or are proposed to be,
made for their upbringing and welfare) it
should exercise any of its powers under

" the Children Act 1989 with respect to an
of them. .

(2) "Where, in any case to which:' this section
applies, it appears to the court that -

~~{a) the circumstances of the case require it,
or are likely to require it, to exercise
any of its powers under the Act of 1989
with respect to any such child;

{b) it is not in a position to exercise that
power or (as the case may be) those
powers without giving further
consideration to the case; and

(c) there are exceptional circumstances which
make it desirable in the interests of the

lchildren Act 1989, Sch 12 para 31.
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child that the court should give a
direction under this section, '

* it may direct that the decree of divorce or nullity
is not to. be mnade absolute, or that the decree of
judicial separation is not to be granted until the
‘court orders otherwise."

The Children Act 198% provides elsewhere that the court
can make certain orders relating te children even though
no. application for them has been made.l  If such a
prov151on were to be adopted in Scotland it would have
to be made clear that the court could make an order
relating to parental rights even if no appllcatlon had
been made for it. In. Scotland the prov151on would
apply to children under the age of 16 and the reference
to making the decree - absolute would simpiy be a
reference to granting decree of divorce. -~ We consider
later the question of which children should come within
‘the scope of the court's duty..2

5.29 The solution adopted in the Children Act 1989 is
based on a recommendation of the English Law Commission
who had found on consultation that there was a large
measure of support for the idea of substituting a duty
to consider the arrangements proposed for the duty to be
.satisfied. As the Commission ebserved,

"requiring- .the .court to find the arrangements
satisfactory may be imposing higher standards on
those who divorce than on those who remain happily

married. - It may even encourage the court to
interfere unnecessarily to impose its own views on
them."3

We can see great attractlons in the new provision in the
Children Act 1989. It seems to us that it meets the

1children Act 1989, s10(1)(b).
2para 5.30 below.

3Law Com No 172 (1988) para 3.10.
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criticisms that have been made of the duty currently
imposed on the courts and that it fits in better with
the idea that a divorce does not terminate the parent
and child relationship. It is, we think, a more
realistic way of taking account of the very natural
concern which is felt about the children of broken
marriages. We suggest therefore that:

34 (a) A court dealing with an action of
divorce, nuliity of marriage or Jjudicial
separation should have power to make an
order relating to parental rights even if
no application has been made for such an

order.

() The court's existing duty to be satisfied
as to the arrangements for children in
any such actions should be replaced by a
duty to consider whether it should make
an order relating to parental rights.
Accordingly, section 8 of the Matrimonial
Proceedings (Children) Act 1958 should be
: replaced by a provision on the lines of
e section 41 of the Matrimonial Causes Act
1973 as substituted by the Children Act
1989. (The new version of section 41 is

set out in paragraph 5.28 above.)

'5.30 Whether or not section 8 is replaced as suggested,
there is a guestion as. to the children to whom the
court's duty should extend. At present, in Scotland,
the court's duty extends to any "child of the marriage"
and this includes not only a child of both the parties
but also a child of one party to the marriage who has
been accepted as a child of the family by the other
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party.l This does not cover a child of neither party
who has been taken into the family. Moreover, the
notion of acceptance may exclude a child who has been in
fact a child of the family, -if one party to the marriage
_has not "accepted" the child as a child of the family.?
In England and Wales the court's duty extends to any
child of the family and this is defined, in relation to
the parties to a marriage, as
*{a) a child of both of those parties; émd
(b) any other child, not being a child who is
placed with those parties as foster parents

«+s« Who has been treated by both_ of those
parties as a child of their family."3

The English provisioﬁ is c¢closer to the original
intention of the Royal 'COmmissiun on Marriége and
Divorce.4 It brings within the scope of the court's
duty a ﬁidér class of children who have been in fact
members of the broken family. It leaves less scope for
legalistic ‘argument about  what is meant by
"acceptance".? We suggest that '

34 (c) The court's power and duty under
' paragraphs (a) and (b) should extend to
any child of the family and that term

, leourt of Session Act 1988, s20(2)(b); Sheriff
Courts (Scotland) Act 1907, s38 C (2)(b).

2c£f R v R [1968] P 414.

3Matrimonial Causes Act 1973, s52(1), as amended .
by the Children Act 1989, sch 12 para 33.

4cmnd 9678 (1956) para 392.

Ssee eq Bowlas v Bowlas [1965] P 450; Holmes Vv
Holmes [1966] 1WLR 187; R v R [18968] P 414; Dixon v
Dixon [1968] 1WLR 167; B v B and F [1969] P 37; B v P
[1969] 1WLR 898; Kirkwood v Kirkwood [1970] 1WLR 1042;
Snow v Snow [1972] Fam 74.
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should mean any child of both the parties
to the marriage and any other child, not
being a child placed with those parties
as foster parents, who has been treated
by both of those parties as a child of
their family. o

(4d) Even if section 8 of the 1958 Act is not
replaced as suggested in paragraph (b)
the court's duty under it should extend
to any child of the family as defined in

paragraph (c).

5.31 We should add, for the avoidance of any doubt, that
we are not suggesting any change in the category of
children for whose support or aliment a person 1is
liable.! A much narrower definition is appropriate for
that purpose as it requires a strong justification
~before an. onerous obligation can be placed on a person
to support a child who is not legally his or her own
child.

Effect of orders _
5.32 The standard form of conclusion in relation to
child custody in the Court of Session is simply "for
custody".2 A décree in similar terms leaves room for
doubt about its effect. First, in the normal case of a
child born in marriage both parents have full parental
rights, including custody, at the start of the

1Ssee the Family Law (Scotland) Act 1985, si(1).

2Rules of Court, App, Form 2(20).
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proceedings.! An award of custody to one pareént merely
gives what that parent already has. ° The intention,
'however,' is 'Qléarly to award exclusive custody.  We

think that this should be made clear. 1In a matter as
~ important as this is to.the parties the effect of a
decree should be as clear as possible, It should not be
left to implication. Secondly, the effect of an award
of exclusive custody may not be entirely clear.
Parental rights include access and, in the normal case
of a child born in marriage, both parents have full
parental rights.2 As rights are not normally taken away
by implication, it is presumably’the'tase that an award
of exclusive custody te one parent does not deprive the
other parent of his or her rights of access. 0Of course,

if there is any difficulty over exercising access then a
court order regulating access may be necessary and in
making such an order the court wiil'regard the welfare

of the child as the paramount consideration. We have
reason to believe thaf the effect of an award of custody

or sole custody fa one parent on the access rights of

another is not always clear to parties or their
advisers. We think that any doubts on this matter
should be removed. Thirdly, there is some doubt as to
the effect of an award of sole custody to one of two
parents who both have parental rights if that parent
dies while the child is still:under the age of 16. Has

the order deprived the other parent of = custody
altogether, or only so long as the order itself remains
effective? . '

1Law'Reform (Parent and Child) (Scotland) Act 198s,
582 and 8. : : ‘ :

21pid.
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5.33 The governing principle, it seems to us, should be
that parental rights should not be removed unnecessarily
or by implication. We suggest therefore that

35 An order granting custody or any other
parental right to a person should deprive any
other person of any parental right only so far
as the order expressly so provides and only to
the minimum extent necessary to give effect to
the order.

One effect of this would be that an award intended to be
of exclusive custody or sole custody would have to be

made expressly in such terms.

5.34 The Children Act 1989 provides that a residence
order in favour of one of two parents who both have
parental responsibility ceases to have effect if the
parents live together fdr a continuous periocd of more
than six months.l The Law Commission recommended this
on the ground that, although it might be seen as an
impediment to reconciliation, :

- "it is unrealistic to'keep in being an order that
the .child should live with one parent rather than
the :other when both are living together. If they
separate again, the circumstances may well be
different and it would be wrong to place one in an

_ automatically stronger position than the other".?
A contact order which requires the parent with whom a
child lives to allow the child to visit, or otherwise to
have contact with, his other parent alsoc ceases to have
effect if the parents live together for a gontinubﬁs

1s11¢(5).

2Law Ccom No 172 (1988) para 4.13.
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'period of more than six months.! Although this matter
is not likely to be of great practical importancé in
~ many cases, we woﬁld bé'interested'to_know whether there .-
‘would be support for . the introduction of similar
provisions in Scotland. o

36(a) Should an order under which a child is to
' live with one of two parents who both
have paréntal_rights cease to have effect
if the pafents live together for a
continuous period of more than six
. months? | o

(b) Should it be provided that an order
regulating access by one parent to a
child living with the other parent ceases
to have effect if the parents 1live
together for a continuous period of more

than six months? ) '

5.35 The Children Act 1989 gives a residence ord'er. a
special effect in relation to charge of a child's
surname or removal of the child from the United
Kingdom.2 It provides as follows -
"(1) Where a residence order is in force with
‘respectwto.awchild,-nq person may -

{(a) cause the child to be known by a new
v surname; or
(b) remove him from the United Kingdem;

without either the written consent ef every person
who has parental responsibility for the child or
the leave of the court.

(2) Subsection (1) (b) does not prevent the removal
of a child, for a period of less than one month, by

1511 (s6).

2513.
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the person in whose favour the residence order is
made. ‘ '

(3) In making a residence order with respect to a
child the court may grant the leave reguired by
subsection (1) (b), either generally or for
specified purposes."

This provision is a statutory development of rules and
practices already existing in England.?!

5.36 So far as change of surname 1is concerned, this
could be dealt with in Scotland by means of a specific
order relating to parental rights. We are not convinced
that anything ﬁore is needed. Nor are we convinced that
the existence of a custody order or residence order

ought to bring a special rule into operation. Many
separated parents will not have a custedy order or a
residence order. This is a good thing, because

unnecessary court orders are to be discouraged, ang yet
problems about change of name could arise egually easily
in such situations. Our impression is that English law
has shown itself to be over-concerned with change of
name and has got itself into an unsatisfactory position.
We do not suggest any change in Scots law.

5.37 So__far as removal from the United Kingdom is
concernéé:iScdttish courts alreédy have wide powers to
grant interdict or interim interdict prohibiting the
removal of a child from the United Kingdoﬁ or any part
of the United Kingdom.2 Breach of such a prohibition by
a person connected with the child is a eriminal

lgee W v A (child - Surname) [1981] Fam 14;
Matrimonial Causes Rules 1977 r 92(8) and 94(2).

2Family Law Act 1986, s35(3) and (4).
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offence.l Moreover, under the Child Abduction Act 1984
it is an offence for a person connected with a child to
take the child out of the United Kingdom without the
appropriate consent if there is an order of a court in
the Unite¢ Kingdom awarding custddy'of the child to any
petsoﬁ. In our report dn‘gh;;gnﬂbggg;igg in 1987 we
reconmnended certain 'improvements in the above
provisions,? but even as they stand they seem to us to
provide adequate protection in the type of case covered
by section 13 of the Children Act 1989. '

5.38 We invite views on these .questiCns but our
preliminary view is that: ' '

37 There is no need to intréduce_'in . Scotland

brovisions equivalent to those in section 13

 of the Children Act 1989 (set out in paragraph

5.35 above) on change of a child's name or
removal from the United Kingdom.

Avoidance of delay .

5.39 The English Law Commission found, on censulting on
proposals relating td_ custody proceedings, that there
was serious concern,. particularly among the judiciary,
about delays.? Following on recommendations made'by‘the
Commission,_the Cchildren Act 1989'provides, for England
and Wales, that :

lchild Abduction Act 1984, s 6(1) (D).

25cot Law Com No 102 (1987) paras 6.5 and 6.18. We
recommended, for example, that an offence would be
committed if any person (and not just a person connected
with the child) removed the child in contravention of a
court's prohibitien.

3Law Com No 172 (1988) para 4.56.
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"In any proceedings in which any question with
respect to the upbringing of a child arises, the
court shall have regard to the general principle
that any delay in determining the gquestion is
likely to prejudice the welfare of the chilg.»l

Given that the courts are already directed to regard the
welfare of the child as the paramount consideration, and
given that they are well aware of the dangers of delay,
a provision of this nature WOuld probably be unnecessary

in Scotland.

5.40 Of more interest and importaﬁce is section 11 of
the Children Act 1989 which, in a significant move
towards a more court-controlled procedure in cases
concerning children, provides as follows -

"(1) In proceedings in which any question of making
a 'section 8 order, or any other gquestion with
respect to such an order, arises, the court shall
(in the light of any rules made by virtue of
subsection (2)) - '

(a) draw up a timetable with a view to
determining the question without delay;
and

(b) give such directions as it considers
appropriate for the purpcse of ensuring,
so far as is reasonably practicable, that
that timetable is adhered to.

(2) thgles of court méy -

{a) specify periods within which specified
steps must be taken in relation to
proceedings in which such guestions
arise; and

{(b) make other provision with respect to such
proceedings for the purpose of ensuring,
so far as it is reasonably practicable,
that such gquestions are determined
without delay." ‘

1g 1¢2).

120



5.41 Our preliminary view is that this type of question
would be more appi:opriately‘; dealt with by rules of
‘court than by primary legi'slation.‘ We would however,
- welcome views on the follow:mg quest:.ons.

38(a) Is harm being caused by’ avo:l.dable delays
in court proceedings relating to parental
rights? , _

(b)  If so, are there any suggestions as to

how these delays could be avoided?

Care and supe.rv:.sa.on orders

5.42 Under the existing law a court. deallng with a
divorce action, and certain other types of action, in
which a child is involved has power to commit the care
of the child to a local authority, or place the child
under the supervision of a local authority.l This is an
anomalous route into care or Supervision. In their
' forthcoming - report the Child care Law Review Group
" conclude that ‘i't is undesirable for children in care to
be subjeé:t' to "multiple legislation™ and that the
children's hearings system, which is the normal source
of supervision requirements, offers a better way of
deciding whether a child should be subject to local
authority care or supervision. ~ They recommend that,
where a court in matrimonial, guardianship or adoption
proceedings considérs that grounds ‘exist for compulsory
measures of care and that the child might be likely to
be caused unnecessary suffering or serious impairment to
health, developmeﬁt or well-being because of lack of
parental care, the court should be able to certify such
grounds as established and to remit the case to the
reporter to consider arranging a children's hearing.

lMatrimonial Proceedings (Children) Act 1958 ssl10
and 12; Guardianship Act 1973, sll1; Adoption {Scotland)
Act 1978, s2s6.
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We endorse this recommendation and, subject to a
consideration of any comments made by consultees, would
propose to include appropriate amendments in the draft
Bill to be appended to our report on this subject.

Other reforms?

5.43 We would welcome any other suggestions for
improvements to the law on court orders relating to
parental rights, guardianship or the administration of
property belonging to children.

39 Are there any suggestions for any other
reforms of the law on court orders relatimg to
parental rights, guardianship of children or
the administration of property belonging to
children?

122



PART VI - PRIVATE INTERNATIONAL LAW

Introduction . -

6.1 Questions of jurisdictidn ~and recognition and
enforcement of judgments in relation to orders‘relating
to custody and other parental‘fights'a:e.very largely
regulated by recent Stétﬁtésl‘which could not readily be.
changed ﬁithout negotiationl‘with the other countries
involved. In this part of the discussion; paper we
confine ourselves primarily to a discussion of choice of
law.l our concern is to suggest simple, coherent and
acceptable answers to the following questions.

(a) Which law should determine whether a person
has parental responsibilities and rights?

(b) Which law should detérmine whether a person is
the guardian of a child and regulate the legal
conséquehces of guardianship?

- (e) Which law should govern the_administratioﬁ of
a child's property? _
We are concerned with parental respon51b111t1es and_
rights as defined earlier in this paper, and not with
such topics as aliment and succession.

Parental respcn51h111t1es and rlghts :

6.2 In matters relatlng to responslbllltles and rights
of a personal or famlly nature the traditional
‘connecting factor in Scots law is the law of the
domicile.2 .In relation to jurisdiction and recognition
'of judgments in custody matters, however, the law of the

lExcept in relation to a few aspects of
administration of a child's property. See para 6.8
below. - :

2Fraser, Parent and Child (3rd edn, 1906) p731;
Anton, Prjvate International Law, ppl55-157.
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domicile has been receding and the law of the child's
habitual residence advancing.l We have considered
whether a similar change ocught to be reflected in the
choice of law rules. On balance we think that it ought
toc be. If a family is habitually resident in Scotland
then it seems reasocnable and proper that Scots law
should regulate the long-term parental responsibilities
and rights even if the persons concerned retain, by
virtue of a clearly expressed intention to return, a
domicile in another country.? Habitual residence seems
a better connecting factor than mere presence, except in
relation to laws designed for immediate protection, such

as those on corporal punishment.

6.3 The existing law is not very helpful in cases where
the parents and the child have different domiciles or
habitual residences. There is an absence of modern
authority and the older authorities date from a time
when the father had all or most of the relevant rights
and responsibilities and when his domicile determined
the domicile of the whole family. The type of case
which could arise nowadays is as follows.

A father is habitually resident and domiciled in,
and is a national of, country A. By the 1law of
country A he alone has parental rights and the
mother has none. The mother and child are
domiciled and habitually resident in Scotland. By
the law of Scotland she has parental rights as well
as the father and can exdrcise them alone. The
mother wishes to act as the child's legal

lsee Family Law Act 1986, ss9 and 26.

23ome modern authors in Scotland take the view that
the law of the country where the child and parents are
"living" or ‘'residing" already governs important
parental rights and duties. See Walker, Principles
(4th edn, 1988) vol 1 pl68; Leslie in Stair Memorial

Encvclopaedia vol 17, p75.

124



representative in relation to medical treatment of
a non-urgent nature and in relation to a legacy
left to the chlld by a maternal relative. Can she
do so?

We suggest that in this type of situation the decisive
factor ought to be the habitual residence of the child.
We are aware that English law appears to apply the lex
fori in such matters, whenever an English c¢ourt has
jurisdiction, but this seems an inadeqﬁate solu"c'ion. We
are prlmarlly concerned with cases where there are no
- court proceedlnqs and hence no forum: once a case comes
before a court then, no matter who has parental rights,
the welfare of the c¢child be‘comes' the paramcunt
cons:.derat:.on.l We suggest for conslderat:.on that

40(a) Whether a person has, by operation of
' law, parental responsibilities and rights

(as these terms are used in this paper)

- in relation to a child, and ‘the nature

and extent of those responsibilities and

rights, should depend on the law of the

child's habitual residence. o

(b) = However, the applicability of any rules.
designed for the immediate protection of
the child should depend on the law of the
‘place where the child is for the time
belng. -

{c) These rules should be subject to the
rule that -in court proceedings in
Scotland relating to parehtal rights the
welfare of the child is the paramount
consideration. |

lpaw Reform (Parent and Chiid) (Scotland) Act
1986, s 3(2). : . '
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Guardianship

€.4 The separatién of guardianship from parental
rights, and the new guasi-parental role of the guardian,
which we suggest in this paper, reguire a new look to be
taken at choice of law rules. The most general rules of
the existing law are that whether a person is guardian
of a child and the extent of his or her rights (except
in relation to immoveabie property, as noted below)
depend on the law of the country where the child is
domiciled.l This seems more or less suitable for the
new rules suggested in this paper, although we'suggest
that the connecting factor should be the child's
habitual residence. It seems reasonable that the
question whether a person is wvalidly constituted
quardian (eg by will, or by a court, or by operation of
law on the death of a parent) should depend on the law
of the child's habitual residence at the time of the
appointment or constitution but that <the
respensibilities, powers and rights of the guardian at
any time should depend on the law of the child's
habitual residence at that time. A fcreign-éuardian who
comes to Scotland with his ward, should'have, while
habitually resident with the <child here, the
responsibilities and rights conferred on guardians by
Scots law...Similarly, if a Scottish parent who has gone
to live in another country appoints a friend or relative
in Scotland as guardian, and the child comes to Scotland
to live with the guardian on the parent's death, it
would be more convenient that the responsibilities and
rights of the guardian should be governed by Scots law
rather than the law of the country where the child was
habitually resident when the parent died. The position

les Sawyer v Sloan (1875) 3 R 271; Seddon (1891)
19 R 101; (18%3) 20 R 675; Atherstone's Trs (1896) 24 R
39; Elder (1903) 5 F 307; McFadgean 1917 SC 142.
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of the guardian is the same as that of a parent and, as
in the case of a parent, we would suggest that the
applicability of rules designed for the immediate
protection of the child should depend on the law of the
' place where the child is for the time being.

6.5 There is authority to the effect that the guardian
of a child domiciled abroad may not deal with a child's
immoveable property in Scotland even if he has power to
do so by the law of the child's domicile.l This seems an
old-fashioned and inconvenient rule. "If' a person is
recognised as the child's guardian and legal
representative, and if by the law governing his powers
he c¢an deal with immoveable property anywhere, then
there seems to be no reason why' he should not be able to
deal with immoveable property in Scotland. We suggest
that this restriction should not he reproduced.

6.6 We suggest for consideration that: -

41(a) - ‘The question whether a person is validly
appointed or constituted gquardian of a
~child should depend on the law of the.
child"s habitual residence at the time
".the appointment is made (which, in the
- case ''of a testamentary appointment,
'should be regarded as the date of the
appointer's death) or the constituting

- event occurs. '
(b) The responsibilities and rights of a
' -guardian of a child at any time should

lanton, Private International Law, p383-384; Qgilvy
v Ogilvy's Trs 1927 SLT 83 (guardian of child domiciled
abroad could not grant a discharge for conveyance of
Scottish heritage to child); Waring 1933 SLT 190.
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depend on the law of the child's habitual
residence at that time.

(c) However, the applicability of any rules
designed for the immediate protection of
the child should depend on the law of the
Place where the child is for the time
being.

(d) The rules suggested in paragraphs (b) and
{(c) should be subject to the rule that in
court proceedings in Scotland relating to
guardianship the welfare of the child is
the paramount consideration.

Administration of child's property

6.7 We are concerned here only with cases not already
covered by the rules on the responsibilities and rights
of parents and guardians. We are therefore concerned
primarily with the reporting duty suggested earlier and
with the jurisdigtion of the court to make orders

relating to a .child's property. We suggest for
consideration that
42(a) If a reporting duty of the type mentioned

in paragraph 4.22 of this discussion
paper is introduced it should apply to
any person who proposes to hand over
property to, or to be administered by,
- the parent or guardian of a child
habitually resident in Scotland.

(b) The Scottish courts should have
jurisdiction to make orders relating to
the administration of a child's property
(i} if the child is habitually resident

in Scotland or
(ii) if +the oproperty is situated in
Scotland. | B
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6.8 The general theme running throughr the above
suggestidns is that the most appropriate connecting
factor for the matters considered in this paper is the
child's habitual residence. This is consistent with the
primary' rules on Jjurisdiction and recognition of
judgments in the Family Law Act.1986 and also with the
approach of the Hague Convention of 1961 on jurisdiction
and applicable law in the area of protection of minors.l
The provision suggested for the lex situs in the last

proposition is designed to cater for cases where a
Scottish court is the only court which can deal with the
matter effectively? or where there is a need for
emergency action to protect the property.

lThis Convention has not been signed or ratified
by the United Kingdom but has been ratified by 8
European countries.

2For example, the law of the child's habitual
residence may not give the child's guardian power to
deal with immoveable property in Scotland and it might
therefore be necessary for a Scottish court to appoint
a factor with the necessary powers.
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PART VII - SUMMARY OR PROPOSITIONS AND QUESTIONS FOR
CONSIDERATION

1 (a) Should there be a statutory statement of
parental responsibilities?
(b) If so, should it be provided that a parent has
a responsibility

(i) to care for his or her child
throughout childhoog,

(ii) te safeguard and promeote the child's
welfare throughout childhood, and

(iii) to administer, during the child's

childhood, for the benefit of the
child, any property belonging to the
child.
{c} Should "childhood" for this purpose last until
the child attains the age of 167
(Para 2.5)

2 Should it be made clear in any new legislation on
this topic that parental rights are conferred on a
parent in order to enable him or her to fulfil his
or her parental responsibilities?

(Para 2.20)

3 . (a) It is suggested that parental rights should

""Tnclude 1legal representation, custody and

access.

{(b) The right of legal représentation (which would
repiace the parent's rights as tutor and
administrator-at-law) should be defined as the
right to administer the child's property and
to act, or give consent, on behalf of the
child in any legally significant matter where
the child is incapable of acting or consenting
on his or her own behalf.
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(c)

(d)

(e)

(a}

(0)

(e}

The right of custody should be defined as the

‘right of the person concerned to have the

child 1living with him or her, or otherwise to

‘regulate the child's residence, and to control
- the child's day to .day upbringing.

The right of access should be defined as the
right to have reasonable contact with the
child, either by wvisiting the child, or by
being allowed to take out the'child, or by
being . allowed to have the child to stay
("residential access") or by other
appropriate means. _ . '

If legal representation, custedy and access

-were defined on the above lines, and if any
rights conferred on parents. by any other

enactments were expressly preserved, would it
be necessary to confer  any other parental
rights and, if so, which? '

S | (Para 2.20)
Should +the law donfer parental
responsibilities and rights qﬁ‘the father of a
child even if he is not,' and has not been,
married to the mother of the child?

Should there be  an exception for the case

‘where.  the child is the result of rape and the

father did not have a continuing relationship
with the mother?
should there be any other exceptions?

' (Para 2.31)

If parental responsibilitieé and rights are not
.conferred automatically on the father of a child

where he is net, and has notlbeen, married to the
‘mother of the child, should the law enable the
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father and mother ¢to c¢confer parental

responsibilitiés and rights on the father by

agreement?
(Para 2.32)

If new legislation were to include a statement of

parental responsibilities should it be made clear

that these responsibilities do not cease sclely
because some other person subsequently acquires any
parental right?

(Para 2.36)

Should it be provided that the fact that a person

has parental responsibilities or rights in relation

to a child does not entitle him or her to act in
any way which would be incompatible with any court
decree relating to the child, or the child's
property, or any supervision requirement relating
to the child made by a children's hearing?

(Para 2.38)

It should be provided that

{(a) a person‘who has parental responsibilities or
.rights in relation to a child may not
surrender or transfer any part of these
‘responsibilities or rights to another but may
arrange for some or all of them to be met by

—~-one or more persons acting on his behalf;

(b) the person with whom any such arrangement is
made may himself be a person who already has
parental responsibilitiess or rights in
relation to the child concerned;

(c) the making of any such arrangement does not
affect any liability of the person making it
which may arise from any failure to meet any
part of his parental responsibilities for the
child concerned.

(Para 2.39)
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11

12

13

14

© 15

It should be provided that a person who does not

- have the relevant parental rights in relation to a

child but who has care of the child may do what is
reasonable in all the circumstances for the purpose

. of safeguardlng or promotlng the,chlld's welfare.

(Para 2.40)
Should it be prcv1ded that a person with parental
rights, in reaching any major decision relating to
the child in the exercise of those rights, must so
far as practicable ascertain the wishes and
feelings of the child regarding the decisien and
give dQue consideration to thém, having regard to
the child's age and understanding?
' (2.43)
Should the parent's rlght to administer reasonable
corporal punishment to his or her child be retained
or abolished? '
(Para 2.49)
A guard:.an of a child should he able to appoint
another 1nd1v1dual to take his or her place as the
child's guardian in the event of his or her death..
(Para 3.5)
Provision should be made for the: revocatlon of an

_app01ntment of a nominated guardian, on similar

lines to the provisions in section 6(1) to (4) of
the Children Act 1989. (These provisions are set

out in paragraph.BQG above.)

. _ ~(Para 3.7)
An appOLntment as guardian should not take effect
until accepted, either expressly, or 1mp11edly by
acts which are not consistent with any other
intention. '
' _ (Para 3.8)
If two or more persbﬁs are appointed as guardians
any one or more should be able to accept office,
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even if both or all do not accept, unless the

appointment expressly provides otherwise.

' (Para 3.9)

There is no need to change the existing rule that a

guardian appointed by a parent to act after his or

her death is not precluded from accepting office
merely because the other parent is surviving.
(Para 3.12)

(a) A guardian should have the same
responsibilities in relation to the child as a
parent has. '

(b) To enable him or her to fulfil these
responsibilities a guardian should have the
same rights of légal representation, custody

-and access as a parent has.
(Para 3.14)

Once a guardian has accepted office then, unless

the appointment provides for earlier termination,

guardianship should be terminated only by

(a) the child's attaining the age of 16 years,

(b) the death of the child or the guardian, or

. (€) arcourt order.

. (Para 3.16)
(a) - The powers available to the courts to make
“gpecial provision for damages payable to
children should be extended and generalised
and should be the same for all courts.
(b) Where in any court proceedings a sum of money
~ becomes payable tc, or for the benefit of, a
person under legal disability by reason of
non-age the court should have power to make
such order relating to +the payment and
management of the money for the benefit of
that person as it thinks fit.
(c) The court's power should expressly include
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(d)

(e)

(a)

(i) power to appoint a judicial factor, with
- ‘appropriate powers, to invest,. apply or
otherwise deal with, the money for the

_ benefit of the person concerned, )

(ii) power to order the money to be paid to
the sheriff clerk or the Accountant of
Court, to be invested, applied or
otherwise dealt with, under the
directions of the court, for the benefit

" of the person concerned, )
(iii) power to order the money-td be paid to
the parent or guardian of the person
concerned, to be invested, applied or .
octherwise dealt with, as directed by the
court, for the benefit of that person,
and ' ‘

(iv) power to order rpéyment to be made

: directly to the person concerned.

It should be made cléar'that the receipt of

any person to whom payment is made in terms of

~ the court's order is a sufficient discharge.

Should it be provided that any sum ordered to
be invested under. these proposals may in the
absence of ény'direction by the court to the
contrary, -be invested in, and only in, any
manner in ‘which trustees are authorised to
ifdvest under the Trustee Investments Act

19617

(Para 4.12)
Is the present law whereby all parents or
guardians administering any property of a
pupil child are treated as judicial factors
for most purposes of the Judicial Factors Acts

satisfactory?
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(b)

(c)

(d)

(e)

Should an attempt be made to distinguish cases
where some external control of the
administration of a child's property is
appropriate from cases where this can be left
to the discretion of the parent or guardian?
In relation to funds or property inherited by
a child under legal disability by reason of
non-age, should an executor before paying the
funds to, or transferring the property to be
administered by, the child's parent or
guardian be obliged to inform the Accountant
of Court, in certain cases, of his intention .
to do so?

Should this obligaticn arise if the executor

"has reasonable cause to‘believe that--

(i) the value of the funds or property is
over a certain sum or

(ii) the ©parent in gquestion is an

' undischarged bankrupt or has been

convicted of an offence invelving
dishonesty?

If a reporting obligation were introduced on

these lines, what level should be set for the

purposes of paragraph (d) (i) above?

(f)}-~-Are there any other circumstances in which an

(9)

executor's obligation to report should arise

and, if so, what?

If a reporting obligation were introduced
should the Accountant of Court be authorised,
within a specified period,

(i) to direct the executor to apply to a
court for the appointment of a judicial
factor in respect of all or part of the
funds, '

136



21

22

(ii) to direct ‘all or part of the funds or
property to be transferred to him to be
invested, ‘administered or otherwise dealf
with on behalf of the child, or

(iii) to make such other direction as he might
' consider appropriate for the investment,
administration or use of all or part of
the funds or property for the benefit of
the child? ) o
'(h) The receipt or discharge of any person

(including the child concerned) to whom a

payment or transfer is made in accordance with

a direction of the Accountant of Court should

- be an effective receipt or discharge.
(i} On the expiry of the period, if none of these
options has been exercised by the Accountant
of Court, should the executor be free to pay
or transfer to the parent or guardian, the
- latter's receipt or discharge:being.éffective?
{Para 4.22)
Should similar rules apply to otﬁer property (such
as trust property) payable to a parent or guardian
to be held for a child?
{Para 4.23)
It should be made clear in any new legislation that
the court 's powers to make orders relating to the
legal representation of a child include power to
make orders relating to the administration of the
child*s property and, in particular, power to
appoint a judicial factor, where appropriate, or to
order funds belonging to the child to be handed
over to the Accountant of Court or sheriff clérk to

' be invested, administered or otherwise dealt with

for the benefit of the child.
(Para 4.24)
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It should be made clear that, subject to the

- obligation of the parent or guardian to account to

the child, the right of legal representation in
relation to a child carries with it the right to do
any act in relation to the child's property which
the child is legally incapable of doing but could
have done if of full age and capacity.
‘ (Para 4.25)
A parent or guardian acting as a child's legal
representative in relation to the child's property
should no longer be regarded as a trustee for the
purposes of the Trusts (Scotland) Acts.
' |  (Para 4.27)
(a) A parent or guardian who has, as a child's
legal representative, held, administered or
dealt with the child's property should
continue to be liable (as under the existing
law) to account to the child, when the parent
or guardian ceases to be the child's legal
representative, for his or her intromissions
with the property.
(b} In accounting, the parent or guardian should
not be liable to the child in respect of any
... of the child's funds used in the proper
-.discharge of the parent's or guardian's
responsibility to promote the child's welfare.
(Para 4.28)
A parent er guardian acting as a child's legal
representative in relation to the adnministration of
the child's property should be required to act in
that capacity as a reasonable and prudent .man would
act on his own behalf.
o , {Para 4,30)
It should be made clear that a - local authority
cannot apply fof an award of custody of, access to,

138



28

25.

30

31

or guardianship of a child under section 3 of the

' Law Reform (Parent and Child) (Scotland) Act 1986.

| (Para 5.4)
There is no need to place any restrictions on

‘applications by local authority foster parents
‘under section 3 of the Law Reform (Parent and

Child) (Scotland) Act 1986. ,

(Para 5.5)
Section 47 of the Children Act 1975 is futile and
unnecessary and should be repealed[
| (Para 5.6)

(a) Section 38C of the Sheriff Courts (Scotland)

Act 1907 and section 20(1) of the Court of

Session Act 1988 should be repealed.

(b} It should be provided in section 3 of the Law

" Reform (Parent and Child) (Scotland)} Act 1986

‘that an application under that section may be
made either ' _

(i)'in independeht-proceedinqs in the Court
"of Session or a sheriff court (whether or
not the application is‘accompanied By an
application for any other remedy which
can competently be sought in those
proceedings) or ‘

(ii) in an action for divorce, or Jjudicial
separatidn' or for a declarator of
marriage, nullity of marriage, parentage,
ncn-parehtﬁge,- legitimacy or
illegitimacy.

(Para 5.10)
(a) The provision on the types of order
obtainable under section 3 of the Law Reform

(Parent and Child) (Scotland) Act 1986 should

not be replaced by provisions on the model of

section 8 of the children Act 1989.
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34

(b) Would there be any advantage in specifying,

without prejudice to the generality of section

3 of the 1986 Act, some of the types of order

cbtainable under that section?

(c) If so, would a list such as that set out in

~ paragraph 5.18 be useful? Are any additions,
deletions or modifications suggested?

(Para 5.18)

Is the provision in section 3(2) of the Law Reform

(Parent and Child) (Scotland) Act 1986 that a céurt

must "not make any order relating to parental

rights unless it is satisfied that to do so will be

in the interests of the c¢hild" sufficient to

discourage unnecessary orders relating to parental
rights?.

- (Para 5.21)

(a) Should there be a statutbry checklist (on the

lines of that in section 1(3) of the Children

Act 1989) of factors which a court should take

into account in contested cases relating to

~parental rights?

(b) If sb, are any additions to, deletions from,
or modifications of the list in section 1(3)
“wof the Children Act 1989 suggested? (The list
is reproduced in paragraph 5.23 above.)
(Para 5.25)
{a) A court dealing with an action of divorce,
nullity of marriage or judicial separation
should have power to make an order relating to
parental rights even if no application has
been made for such an order.

(b) The court's existing duty to be satisfied as
to the arrangements for children in any such
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386

(¢)

(d)

actions should be replaced by a duty to
consider whether it should make an order
relating to parental rights. . Accordingly,
section 8 of the Matrimonial Pfoceedings
(Children) Act 1958 should be replaced by a

provision on the lines of section 41 of the

Matrimonial Causes Act 1973 as substituted by -
the Children Act 1989. (The new version of
section 41 is set out in paragraph 5.28
above.) : -

The court's power and duty under paragraphs
(a) and (b) should extend to any child of the
family and that term should mean any child of

- both the parties to the marriage and any other

child, not being a child placed with those
parties as foster parents, who has been
treated by both of those parties as a child of
their famiiy. , '
Even if section 8 of the 1958 Act is not
replaced és - suggested in paragraph (b) the
court's duty under it should extend to any
child of the family as defined in paragraph
(c). ' . . |
(Paras 5.29 - 5.30)

An order . granting custody or any other parental

'fight to a person should deprive any other person

of any parental right only so far as the order

expressly so provides and only to the minimum

extent necessary‘to give effect to the order.

(a)

, ‘ (Para 5.33)
Should an order under which a child is to live

with one of two parents who both have parental

rights cease to have effect if the parents
live together for a continuous period of more
than six months?
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(b) sShould it be provided that an order
' requlating access by one parent to a child
living with the other parent ceases to have
effect if the parents live together for a
continuous. period of more than six months?
(Para 5.34)
There is no need to introduce in Scotland
provisions equivalent to those in section 13 of the
Children Act 1989 (set out in paragraph 5.35 above)
on change of a child's name or removal from the
United Kingdom.
(Para 5.38)
(a) Is harm being caused by avoidable delays in
court proceedings relating to parental rights?
(b) If so, are there any suggestions as to how
these delays could be avoided?
' (Para 5.41)
Are there any suggestions for any other reforms of
the 'law on court orders relating to parental

rights, guardianship of children or the
administration of property belonging te children?
(Para 5.43)

(a) Whether a person has, by operation of law,
parental responsibilities and rights (as these
terms are used in this paper) in relation to a
child, and the nature and extent of those

"responsibilities and rights, should depend on
the law of the child’'s habitual residence.

(b) Howe#er, the applicability of any rules
designed for the immediate protection of the
child should depend on the law of the place
where the child is for the time being.

(c) These rules should be subject to the rule
that in court proceedings 1in Scotland
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- (a)

(b)

(c)

(d)

(a)

(b)

relating to parental rights the welfare of the
child is the paramount consideration.

' ' " (Para 6.3)
The question whether a - person is validly
appointed or constituted guardian of a child.
should depend on the law of the child's
habitual residence at the time the
appointment is made (which, in the case of a
testamentary appointment should be regarded‘
as the date of the appointer's death) or the
constituting event occurs.
The respensibilities and rlghts of a guardian
of a child at any time should depend on the
law of the child's habitual residence at that
time.-
However, the  applicability of any rules
designed for the immediate protection of the
child should depend on the law of the place
where the child is for the time being. _
The rules suggested in paragraphs (b) and (c)
should be subject to the rule that in court
proceedings in Scotland relating to
guardianship the welfare of the child is the
parambunt consideration.

(Para 6.6)

If a reporting duty of the type mentioned in
pdragraph 4.22 of this discussion paper is
introduced it should apply to any person who
proposes to hand over property to, or to be
administered by, the parent or guardian of a
child habitually resident in Scotland. .
The Scottish courts should have jurisdiction
to make orders relating to the administration
of a child's property
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(1) if the child is habitually resident in
Sceotland or
(ii) if the property is situated in Scotland.
(Para 6.7)
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