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PART I ~ INTRODUCTION
Purpose of Qiscussion paper

1.1 This discussion paper seeks comments on

proposals for reform of the following rules of the

existing law -
1. the rule that where a contract appears to
have been embodied in writing, extrinsic
evidence is not admissible for the purpose of
proving additional terms
2. the rule that extrinsic evidence is not
in general admissible for the purpose of
interpreting the terms of a written contract
3. the rule that a contract is superseded
by a subseguent conveyance or similar deed,
and
4. the rule that a buyer of property other
than goods coming under the Sale of Goods Act
1279 cannot, while retaining the property,
obtain damages for a diminution in the wvalue
of the property caused by a breach of contract
by the seller (ie the rule denying the
possibility of an actio gquanti minoris).

Background to discussion paper

1.2 The admissibility of extrinsic evidence. The
law on the admissibility of extrinsic evidence in
relation to contracts has for a long time been
recognised as a source of difficulty. In 1980 the
Commission consulted on the wider question of the.
admissibility of extrinsic evidence in relation to



documents generally.' Most of those who responded
favoured some reform but the proposals in the
memorandum have not yet been followed up in a

report.

1.3 In 1983 the Commission = recommended. the
introduction of a procedure for the rectification
of  certain documents, - including any document
intended to express or give effect to an agreement
which failed. 'Eo express accurately - the . common
intention of the parties.? For the purposes of an
application for rectification a court was to be
entitled to have regard to all relevant evidence,
whether written or oral. This recommendation was
implemented by the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1985.3 Some. cafs:es; which
would formerly have turned on whether extrinsic
evidence was admissible for the purpose of adding
1;;5- or interpreting a. contractual- decument could now
be presented as cases for rectification. However
there are cases where (a) the parties intended the
written, document to contain only some of the terms
of their contract or (b) there is: doubt ‘abou.t the
proper. :i.-_h._terpretat:i.:on, of a term which has. been
accurately recorded i.n the document. In these cases
the 1985 Act does not help.

1.4 In 1988 the Commission recommended. the
abolition of the last remaining requirements of

_ 1Memorandum No 46 on the Law of Evidence ( 1980)
paras. P 06 and P.07 and proposition 164. : -

ZReport on. Rectification of Contractual and
Other Documents (Scot Law Com No 79)

53 8.



proof by writ or oath.' This would, among other
things, enable the subsequent variation of certain
contracts to be proved by parole evidence in
circumstances where at present proof is restricted
to writ or oath. This recommendation has not yet
been implemented. We hope <that it will be
implemented as soon as a legislative opportunity
cccurs and for this reason do not deal further in
this discussion paper with the question of
variation of contracts by subsequent agreement of
the parties.

1.5 In July 1993 the Commission published a report
on the Formation of Contract? which recommended
that, for the purpose of deciding whether a
contract had been concluded, statements and conduct
of the parties should be interpreted in accordance
with rules based on those in article 8 of the
United Nations Convention on Contracts for the
International Sale of Goods. This provides that
"(1)...statements made by and other conduct of
a party are to be interpreted according to his
intent where the other party knew or could not
have been unaware what that intent was.
{2)If the ©preceding paragraph is not
applicakle, statements made by and other
conduct of a party are to be interpreted
according to the understanding that a
reasonable person of the same kind as the
other party would have had in the same
circumstances.

'Report on Requirements of Writing (Scot Law
Com No 112) para 3.19.

rormation of Contract: Scottish Law and the
United Nations Convention on Contracts for the
International Sale of Goods (Scot Law Com No 144).
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. (3}In determining the intent of a party or the
understanding a reasonable person would have
had, due consideration is to be given to all
relevant circumstances of the .ca'.é'.e. indludi’ng
the negotiations, any practices which the
parties have. established between themselves,
usages and any subsequent conduct of the

parties.™

In our report we mentioned that two consultees had
suggested that it would be undesirable to have
different rules on the admissibility of evidence
applying to formation and. intei:pré.tation and we
said that we intended to reconsider the rules on
interpretation of contracts in a later discussion
paper.! This we now do in part III of this paper. .

1.6 Part of the background to this discussion
paper is that there has been a movement away from
restrictive rules of evidence in civil cases. The
general approach now-'_-_is to say that all relevant
evidence ought ‘to be admissible, for  whatever
weight it may have. The best recent illustration of
this .approach is the Civil Evidence (Scotland) Act
1988 which abolished the. hearsay ruls in civil
cases. One of the arguments for that reform was
that the law was reaching the stage where the
exceptions to the rule ‘were likelvy to become more
important than +the rule itself. The law on
extrinsic evidence in relation to contracts has
already reached that stage.. '

1.7 Supersession of contract by conveyance. In
+ 1987 the Commissicn was made aware of the problems

"Para 2.6.



which were arising in relation to the supersession
of contracts for the purchase of land or houses by
the subsequent dispositions. The basic problem was
that the law had got itself into a position where
contracts were being superseded even in relation to
matters which the contracts were intended to
regulate even after the delivery of a disposition
and which were not properly matters for inclusion
in a disposition. The Commission decided to
undertake an exercise on this subject but the
preparation of a discussion paper was subsequently
postponed in the hope that the position would be
resclved by 3judicial decisions. This has not
happened and the question of a legislative solution
must now be considered.

1.8 The actio quanti minoris. A problem which is
closely related to the one last mentioned is that
even if an obligation in the contract does survive
the delivery of a disposition the buyer may not be
able to claim damages from the seller so long as
the property is retained. Such a claim may be
characterised as an actio quanti minoris and the
existing law rejects anything of the nature of an
actio gquanti minoris. It was suggested as long ago
as 1966 that this might be a fruitful topic for
this Commission.' Recent developments have shown
how well justified that suggestion was.

'Stewart, "The Actio Quanti Minoris"™ 1966 JLSS
124 at p 132.



PART II - EXTRINSIC EVIDENCE OF ADDITIONAL TERMS
Introduction

2.1 The parties to a contract, within the limits
of the general la_w,1 have control over the terms
expressed in  their . contract. -They are like
legislators making iai._r- for thefnsel-ves. -However,
they do not always set out the terms of their
contract in‘qne document. There-may be no agreed
document at all (the contract being contained in an
exchange of communiqafidns by any or all available
mea_ﬁs)2 or there may be an agreed'dbcument'whicﬁ
may or . may. not _cbntain all .the terms of the
contract. Where there is an-agreed_dccument;the
parties may make it clear in the document that it
does contain all the terms of the contract which
have been agreed up to the time of execution. Or
they may make it clear that it does not and that
somé terms of the contract are to be found
qlsewhefe - for example, in- a separate document
containing standard terms. Or they may -not say
anything on this question in the document. Tt is
this last situation with which we 'are mainly
concerned in this part of the discussion paper;uﬂow
does the law deal with the situation where there is
.an‘agréed.document_but it .is not clear whether or
not'it contains ali_df the  terms cﬁ;thevcohtract
‘then agreed between the parties?

_‘On such matters as illegal provisions,
provisions contrary to public policy and provisions.
struck at by the Unfair Contract Terms. Ect 1977.

lcountless contracts are concluded by
.telephone, by fax, by informal letters, by face to
face oral agreement or by some mixture of these’
methods. In some cases acceptance of an offer may
be implied from the actings of one of the parties.
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2.2 We have spoken so far of an agreed dccument
but the problem with which we afe concerned in this
part of the paper can arise also in cases where
there is what appears to be a written contract
contained in two or more documents. In some cases
the documents may be gquite informal, such as an
exchange of letters between the parties.

The existing law

2.3 The existing law consists of a general rule to
which there are exceptions.’

2.4 General rule. The general rule is summed up in
the following guotations.
"Where parties agrée to embody and do actually
embody their contract in a formal written
deed, then in &etermining what the contract
really was... a court must look to the formal
deed and to that deed alone...."?
"It is a fundamental rule of evidence that a
written contract ... cannot be varied by
parole evidence intended to establish ... that

'The existing law on the admissibility of
extrinsic evidence in relation to documents is
fully set out in chapter 15 of the research paper
on Evidence prepared for the Commission by Sheriff
Macphail (now a member of the Commission). The
paper was published by the Commission in 1979 and
was subsequently, with the Commission's approval,
updated by the author and published in book form by
the Law Society of Scotland in 1987. References to
"Macphail"™ in this paper are to the 1987 book.

_ ’Inglis v Buttery (1877) SR 58 by Lord Gifford

at p69; approved at SR (HL) 87 by Lord Blackburn at
- pl02. This "~ was actually a .case on the
interpretation of contract terms but the statement
guoted has been frequently cited in relation to the
question of additional terms.

7



the writing does not correctly and coinpletely

set forth the terms of the contract....™

Although the second quotation refers to parole
evidence, and although the ecﬁ_.zivalent- rule in
English law is generally known as "the parol
evidence rule",? it is generally accepted that the
rule now relates to all extrinsic evidence and not
Just to parcle evidence.¥ It seems clear, however,
that the rule was at one time confined to the
admissibility of parole evidence. ‘_rhe_ré.- are cases,
well into the second half of the .nineteenth
century, in which the courts, when faced with a
party who founded on the terms of a _contractual
document, were quite willing to allow additional
terms to be proved by writ or ocath.®* It is not
clear how or when. the change in the nature of the
rule occurred but it may -have been as a result of

'Lindsay v cCraig 1919 ScC 139, by ' Lord
Skerrington at p 144. This statement must now be
read in the light of s 8 of the Law  Reform
(Mlscellaneous Provisions) (Scotland) Act 1985
which provides for rectification of formal written
documents which do not correctly set forth the
terms agreed.

2See the Law Commission's report on Law of
Contract - The Parol Evidence Rule (Law Com No 154,
1986) .

'see Gloag, Conmtract (2nd ed 1929) p 367;.
Walker and Walker, Evidence, para 242; Macphail,.
Evidence, para 15.0l1. See also Inglis v Buttery
(1878) SR (HL) 87 where some of the disregarded:
evidence consisted of writings and Norval v Abbey
1939 SC 724 where it was held that a prior letter
could not he considered.

“See eq General Assembly of Baptist Churches v
Taylor (1841) 3D 1030; Pattinson v Robertson (1844)
6D 944, aff'd (1846) 5 Bell's App 259; Alexander v
Gillon (1847) 9D 524. These cases are summar:.sed in
-Append:l.x I. See also Stewart v Clark (1871) 9M: 616. .



the statements in Inglis v Buttery.' There may also
have been some cross infection from the rule on the
supersession of contracts by c::::m;reyatnces.2 If the
rule were only a rule which restricted proof of
additional terms to proof by writ or cath this part
of the discussion paper would be unnecessary
because the matter would already be covered by the
recommendation in our report on Requirements of
Writing that all remaining requirements of proof by
writ or oath should be abolished.? We will call the
rule with which we are concerned in this part of
the paper the "rule on proof of additional terms".
By "additional terms" we mean any additional terms
of the contract other than subse.qﬁent variations,
whether the extra terms supplement, modify or
contradict the terms in the document or documents.
We have already dealt with the gquestion of
subsequent variations in our report on Requirements
of Writing where we have recommended the abolition
of any regquirements that variations of written
contracts (other than those, such as contracts
relating to land, where writing is regquired for
validity) have to be in writing and of any
requirements that a variation of a written contract
has to be proved by writ or cath.*

2.5 Examples of operation of rule. It is difficult
to find good examples of the operation of the

1(18'7‘7) 5R 58; aff'd (1878) 5R. (HL) 87.

’We discuss this rule in Part IV.

Scot Law Com No 112 (1988) paras 3.17 and
3.18, recommendation ii and clause 21 of the draft
Bill appended.

“Scot Law Com No 112 (1988) paras 2.11 and 3.17
to 3.19.



general.ruieu Many of the cases commonly cited as
examples turn out not tq.be_when,they are closely
examined. Appendix I contains a list of cases of
this nature, with summaries and comments. Some
reflect the old view that additional terms could be
proved by writ or oath. Sdme are .cases on the
subsequent variation of written contracts rather
than on proof of additional contemporaneous terms.
- Some are-cases on the construction of the admitted
-terms of a contract; rather than on attempts to
prove additional terms. Some would almost certainly-
now be argued as cases on rectification'. We do not
refer here or in Appendix I to cases on the
supersession of a  contract by a _subsequent
conveyance because such  cases -raise different
issues.? We consider then separately in part IV of
the discussion paper. .

2.6 Even where a case is found which 'seems to be
an example of the operation of the rule on proof of
additional terms it is- often complicated by -
uncertainty as. to some 1mportant fact, or by.the
potentlal_appllcablllty of other rules, and is not
a pure example, - Immediately after each  of the
following examples ‘we comment on some of these

matters.

'See McGregor v Lord Strathallan (1862) 24D
1006. ' - |

°fn the typical supersession case the prior
agreement is not denied, and does not need to be
proved. The question fcr the court is whether an
admitted agreement, in clear written terms, has.
been superseded by a subsequent conveyance. The
rule on the proof of additional terms and the rule
on: superseSSLOn do, however, frequently get mixed -
together in the cases. It is quite common, for
example, to find supersession cases. cited in cases
on proof of addltlonal terms:. :

10



Example 1. The factor to the Marquis of
Lothian occupied his house in his capacity as
factor. He was on the roll of voters. An
objector objected that, under the
Representation of the People (Scotland) Act
1868, the factor was not entitled to be on the
roll. Previous cases had decided that, under
the law as it then was, people in this
position were entitled to be on the roll if
their tenure was not  precarious and
defeasible. It was not regarded as precarious
and defeasible if it was on a yearly basis. In
this case the written contract governing the
factor's appointment provided that it could be
recalled at any time by a writing under the
hand of the Marquis. Standing alone this would
have made the factor's tenure precarious and
defeasible. However, the factor gave evidence
that "he had a verbal agreement with the
present Marquis" that the appointment could be
terminated only by two months notice by either
party before the term of Martinmas. If not so
terminated it continued for another year. This
evidence was not contradicted and the sheriff
therefore allowed the factor's name to remain
on the voters' roll. However, on appeal, the
Registration Appeal Court upheld the
objection. The court said that the written
contract could not be qualified by the
factor's parole testimony. Lord Ardmillan said
(at p 19):- "Can one party toc a contract prove
by his own testimony anything that contradicts
the contract? I do not think that he can. -
There is here no legal or competent evidence
to qualify the provision in the factory as to

11



recall."!

Although this looks 1like an example of the
operation of the rule on proof of additional terms
there are several uncertainties. First, it is not
clear from the report -that the alleged separate
agreement was enté:ed.into_at‘;he-same:timeyas-the
written contract and  was not a subsequent
variation. Secondly, it is not  clear what "would
- have happehed.if there had been other evidence.
What would have beénrthe position if, . in addition
to the factor's evidence, there had been parole
evidence by the MarQuis-confirming the additional
term? . What would have been the position if there
had been a written note signed by both parties
saying thatfg-notwithstanding" the .terms 0of the
formal contract which they were about to execute,
the .= following provision .was to 'govern the
termination of the appointment? Would the court
have said that the additional term was still not
proved because;oﬁ the ‘rule on- extrinsic evidence?
0r_Would it have said that the additional ferm was
proved but that, as a matter of substantive law,
and regardless of the intentions. of the parties, it
was: superseded by the formal contract entered into
a minute later? Or would .it “have allowed the
additional term to have effect as :the parties
intended? There is no way of knowihg.‘The case
would have been a pure example of the operation of
the rule on proof of additional terms if the
Marquis had also given evidence of the additional
contemporaneous term, if there had been a written
note of it, and if the court had still said that
all of this extrinsic evidence had to be

'Hilson v Otto (1870) 9M 18.
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disregarded.
Example 2. B, agents for a shipowner, were
negotiating with Inglis, a firm of engineers
and shipbuilders, for some work to be done on
a ship. A memorandum of agreement prepared and
signed by Inglis was sent to B for signaturs,
but B refused to sign because a specification
attached to the agreement contained the words
"but if any new plating is required the same
to be paid for extra". B wrote asking for
these words to be deleted because they
understood that the price quoted included all
repairs and alterations necessary to class the
ship A1 100 at Lloyds. Inglis wrote saying
that they expected to "get the clause arranged
as you desire it". After a further meeting
during which certain representations were made
by the ship's captain about the state of the
existing plating,' Inglis agreed to delete the
words objected to. The memorandum of
agreement, with these words deleted and
initialled, was then signed by B. A question
later arose as to whether B was bound to pay
for new -plating which was found to be
necessary. 1t was eventually held by the House
of Lords, on a construction of the contract
without reference to the deleted words or the
prior agreement to delete them, that B was not
bound to pay for the new plating. This aspect

These representations might well, if the case
had arisen after section 10 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1985 had
come into force, have been founded on by Inglis as
negligent misrepresentations inducing a contract.
However, they probably had no remedy based on the
misrepresentations under the law as it was in 1877.
See the opinion of Lord Ormidale in (1877) 5R 58 at
p 68.

13



of the case wass a pure gquestion of
interpretation. However, in the Court of
Session, Lord Justice-Clerk Moncreiff had held
. that there was, in addition to the terms in
. -the memorandum. of  agreement, "a -‘-s_pecific
- agreement” under the handwriting of the
.parties, : which formed a condition ‘of the
contract, without which it never would have
been executed" and which.was to the effect
that there would be .no extra charge for new
plating. The two . letters. .vouching this
ad’ciiti’on_al term were "not communications prior
to the contract" but were "contemporaneous
 writings essential to the contract itself."
.These views of the Lord Justice-Clerk were

. disapproved of by the House of Lords."
One of the interesting features of  this czse is
that the Lord Justice-Clerk seemed to stretch the
evidence to find the specific written agreement to
which he referred. It is doubtful whether a letter
saying _tha.t one  party. expects to ‘get a clause
arranged as the_ other party desires can properly be
regarded as. an expression of concluded agreement.
Moreover, an-agreement to delete ‘a clause i"'sa_ying,
that new: pl.atihg;- is "to be paid for extra™ is 'r'xot
the same as an expressr. agreement that there is to
be no extra charge for new piating. The ‘agreement
to  delete could simply be the result of an
assessment by each party that the rest of ‘the
contract would be construed in that party's favour.
The case would have been a better example of the -
rule on proof of additional terms if the memorandum _
of agreement had said nothing at all, deleted or
‘undeleted, about new plating but the parties h'ad."_

Inglis v Buttery (1878) 5R (HL} 87.
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signed a note immediately before the memorandum was
signed saying that it was an additional term of the
contract that the guoted price included the
provision of any new plating required to bring the
ship up to Lloyds' classification Al 100. If the
court had disregarded this extrinsic evidence and
had then construed the memorandum in Inglis!
favour, as Lord Gifford did in the Court of
Session, B would have been bound to make an extra
paynent for new plating even although both parties
had expressly agreed that it was to be within the
contract price.
Example 3. A brewing company wished to appoint
R as their representative. At a meeting in
Edinburgh it was agreed, according to R, that
any appointment would be for a term of six
months. Shortly thereafter the company wrote
R a letter which said
"With reference tc our recent meeting in
Edinburgh, we are now in a position to
appeint you to represent us in Glasgow
and the West."
R wrote the next day accepting the terms in
this letter. On the following day the company
wrote proposing "that one month's written
notice be given on either side before
terminating the arrangement". R accepted this
in writing. Three months later the company
gave R a month's notice. He raised an action
of damages for breach of contract, stating
that at the meeting in Edinburgh "the
engagement was fixed for a term of six
months". It was held that he was not entitled
to a proof of this averment.'

'Riemann v John Young & Co Ltd 1895 2SLT 426.
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Even if R had been allowed to prove, : and  had
proved, that it had been expressly agreed at the
meeting that the c:ontract was to endure for a
minimum period of six months, .and that this was an
additional term of the- contract completed by the
£ irst two letters, it would have been arguable that
this: term had been varied by the later letters
providing for a month's notice on either side. The
case would have been a better -example if the last
two letters had not been written and if the court
had still held that evidence of an additional term
about the durati.dn of the appointment was
inadmissible.. = = = : ,
Example 4. The lease of a farm was being
negotiated. The landowners' factor sent the
pr_ospéct__ive tenants a form of offer for
~signature by them. They refused to sign
because the form did not contain all the terms
which had been agreed. They went to see the
~landowners' solicitors. Fol.owing a telephone
~call to the Ilandowners' chairman, the
landowners' solicitors were authorised to give
to the prospective tenants a letter confirming
=the additional obligations undertaken by the
landowners which did not appear. in the formal
offer. On the understanding that . these
additional obligat.i.qn-s were:- part- of the
conditions of the contract the tenants signed
the formal offer which was then accepted in
writing by the landlords. The farm was later
sold and .a question then arose as to the
extent of the landlords' obligations under the
lease. It was held that the terms of the
formal offer and acceptance could .alone be

16



considered.’

At first sight this might look like a case where
rectification under the lLaw Reform (Miscellaneous
Provisions) (Scotland) Act 1985 would now be the
appropriate remedy. However, the formal documént
was intended to express or give effect to only part
of the agreement between the parties, and did so
accurately. The "intention of parties was that the
missives should be completed as originally framed,
and the matters referred to in the letter should
rest upon the separate agreement which is confirmed
by the  letter".?This case is complicated by the
fact that the dispute was with the purchaser of the
farm who had agreed to relieve the original
landlords of the obligations undertaken by them in
the lease. The tenants were forced to argue that
the additional terms were terms of the actual
lease. They could not argue that they constituted
a separate collateral agreement. The case is also
complicated by the rule that leasés of land for
mere than a year have to be constituted in writing,
and cannot be partly written and partly'oralS. The
example would be a better one if the contract had
related to the hire of moveable property, if the
guestion had arisen between the original parties to
it, and if the court had still held that written
evidence of additional terms, which one party had
insisted on receiving before signing the contract,
had to be disregardcad.

'Norval v Abbey 1939 SC 724.

’see the opinion of Lord Wark at pp 729 and
730.

’See Perdikou v Pattison 1958 SLT 153.
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Example 5. The lessor of a cafe entered into
two. written agreements with the lessees. One
was. a lease in ordinary fcrm for a stlpulated
rent. The other related to. the sale of. the
‘goodW1ll. The lessor claimed that thergzwas a
third oral agregment; entered into at the same
..time as the others and és part of“the same
- composite transaction, whereby the .lessees
. were to pay him the amount which he had to pay
as owners' ratgs‘and.property_tax_during_the
. currency of the lease.. He sued for payment of
the-aﬁounts:due_undet_this agreement.' It was
- held (é) ﬁhat the alleged agreement could. not
be proved by parole evidence because”of.thé
fule.that."itﬂis inqupgtent to contradict or
to vary.the terms of a written document by
parole ev:.dence"__2 (b) that the alleqed,‘
"addltlonal term,was not a collateral. term but
altered the__rent,,whlch‘_was .one of the
essé@tials.oj.tné‘lease and. (c) that it would
__bé: pointless to allow .a 'reie:ence.-t03_the
lessees’ oath  because at. best that ,h would
establish a term of a lease for more than a
.year and that was something which required
. writing for its constitution. The court found
it unnecessary to expressla{vieW-on anpther
argument to the effect that the additional
agreement was entered into for an illegal
purpose (to deceive thé City Assessor as to
the. rent payable) and was for that reason
unenforceable.
Thls case is complicated by the fact that 1t was
concerned with what the court regarded as one of

‘'Perdikou v Pattison 1958 SLT 153.
2Lord Justice-Clerk Thomson at p 157..

18



the essential terms of a 1eése for mofe than a
year. This enabled the court to hold that the
additional term would, in any event, have to be
constituted in writing so that there was no point
in allowing it to be referred to the defenders’
6ath. The case is also complicated by the argument
that the agreement was illegal. It would have been
a better example if it had been concerned with a
lease for less than a year (which does not need to
be constituted in writing-) and if there had been no
taint of illegality about the additional payments.
If the court had then disallowed proof of the
additional term then there would have been a good
example of the operation of the rule.

2.7 Exceptions. There are many exceptions to the
rules on the non-admissibility of extrinsic
evidence in relation to documents generally. Indeed
one of the main criticisms of the existing law is
that there are so many exceptions of such vague
scope that the general rules are hardly worth
having.! Many of the exceptions relate to
circumstances in which extrinsic evidence will be
admitted for the purpose of interpreting a
contract. We discuss them later.? Others relate,
not to proof of additional terms of a contract, but
to the question whether a valid contract exists at
all.® In relation to the rule on proof of

'see Macphail, para 15.37.
2See paras 3.13 to 3.38 below.

31t is, for example, well established that
extrinsic evidence is admissible when it is sought
to reduce a written contract on some ground of
invalidity such as error or fraud. See Macphail,
para S15.01; Anderson v Lambie 1954 SC (HL) 43, by
~Lord Reid at p 62. It is also recognised that
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additional terms the most interesting and
potentially important exception is for proof of
collateral agreements. '

2.8 The exception for collateral agreements. There
is nothing to prevent two people from enterlng into
different contracts, at about the same time, in
relation to different matters. For example, the
seller and purchaser of a. house may ehterv into. a
written contract relating to the sale of the house
and a separate unwritten contract relating to: the
sale of a lawnmower or, relatlng to some work that
the seller 'is to do for the - pur.chaser. or -the
purchesei: is to do for. the seller. Any rule
restricting proof of additional terms of a written
contract should clearly .not be allowed to. ,operate
$0 as to restrict proof of some gquite different
contract. So . the law recognises an 'e_-xceptioﬁ for
proof of collateral agreements. _ _ o

_ _“By ‘an exception to the general - rule,

agreement-s which are collateral to a writing

may be proved by extrinsic evidence”.'

"On the other hand there are cases, difficult
to reconcile on any principle with those just
cited [on proof of .add;iticn-al‘_te-rms] , in: which
it has been held -that evidence of a verbal

agreement  on some point _coilateral to the

extrinsic evidence is admissible to prove that a
contract is subject to a suspensive condition which
has not been purified and which has, therefore,
prevented it from coming into being at all. See
Walker and Walker, Evidence, para 264; Dodds v
Walker (1822) 2S 81; Abrahams & Sons Vv Robert
Miller (Denny) Ltd 1933 SC 171; Norval v Abbey 1939
SC 724, by Lord Wark at p 731; The Royval Bank of
Scotland plc v Melville 1989 GWD 40-1872.

1W'al]f:ez: and Walker, EVJ.dence, para 262.
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written contract could be received”.’
Again, it is quite difficult to find good examples.
Some of the cases commonly cited as examples turn
out not to be concerned with proof of
contemporaneous collateral terms at allz, or to be
cases which are better discussed in relation to the

supersession of missives by conveyances®.

2.9 The case of Garden v Farl of Aberdeen” may be
taken as an early example of the doctrine on
collateral agreements, although it turned on the
distinction between a collateral agreement and a
subsequent variation rather than an additional
contemporanecus term. Garden was the tenant of a
farm. He alleged that a year before the end of the
lease the landlord had agreed that if he, 'Ga-rden,
would remain in the farm to the end of the lease
the landlord would make certain payments to him to
‘reimburse him for losses suffered during the lease.
The landlord pleaded that the tenant's averment
could be proved only by writ or oath. The Lord
Ordinary upheld this plea on the ground that the
tenant was averring an alteration to a written
lease. The tenant reclaimed and argued that the

'Gloag, Contract (2d edn 1929) p 370.

For example, McAlister v Gemmil (1862) 24D
956; aff'd (1863) 1M (HL) 1 was concerned with
proof of a contract with another party. Merrow &
Fell v Hutchison & Brown {(1873) 10 SLR 338 was
concerned with a subsequent variation of, or
acquiescence in the breach of, a charterparty.
Kirkpatrick v Allanshaw Coal Co (1880) 8R 327 was
concerned with a subsequent variation of a lease.
None of these cases was concerned with proof of a
centemporanecus ceollateral term.

3see paras 4.11 to 4.16 below.
4(1893) 20R 896.
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agreement was not an alteration of the lease but
was a "collateral agreement to come into epéra-tion
at the end of the lease".! The Se-cbnd Division
agreed with this view. They said that the alleged
agreement - was not  "an alteration of a. written
contract by a parole agreement" but was - "the
constitution . of an original " and --.:--:iindépendent
agreement by parole".? Ho_wever, 'they also held that
the agreement was innominate and unusual and, for
thz-it rea'son, could be proved only by wrz.t or oath.
This is clearly an."unsatiéfactzory" example for our
purposes. It relates to events long after .the
initial contract was concluded and to requ-irenienf’s
of proof by writ or oczth which would disappear if
our report on Requirements of Writing were
implemented. However, - let us suppose that the
alleged agreement. - ‘had been a -contemporaneocus
agreement, entered into at ‘the same tii&'e-‘ as the
lease, =whereby the Iandlord was to pay to the
tenant. at the end of the lease certain sums
calculated by reference to losses the tenant had
made during the currency of the lease. If the. court
had taken the same view of the nature of the
agreement then it would have characterised it as'a
collateral agreement and not as an a_dditional ternm

of the lease.

2.10 Gloag cites the case of Renison v Bryce* as an
example of the exception for collateral agreements.
Bryce _had offered in writing to sell his business;

At p 898.
ora Trayner at p 899,
3Scot Law Com No 112 ;- '193.8.
“(1898) 25R s21.
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to Renison in exchange for a capital sum and
"shares in your proposed limited company_ to the
extent of 1750 in preference shares of £1 each,
fully paid up, and bearing interest at the rate of
7 1/2 per cent". Renison sent a written unqualified
acceptance of this offer. Bryce refused to transfer
his business when he discovered that the conmpany
formed by Renison had a share capital twice as
large as had been agreed between the parties.
Renison sued for specific implement of the contract
contained in the written offer and acceptance. In
his defences Bryce averred an express agreement,
not mentioned in the offer or acceptance, that the
capital of the compzny should not exceed £5000. The
court allowed him a proof of this averment, The
opinions do not refer, however, to the rule on
proof of additional terms or to the exception for
collateral agreements and it seems that the case
was regarded as raising a question of construction.
What was meant by "your proposed company"?

2.11 A better example of the exception, if only
because the words "collateral undertaking" are
~actually used in the court's opinion, is British
Workman's and General Assurance Co Ltd v
Wilkinson'. The company sought interdict against an
insurance agent who had left their service to
prevent him from trying to induce their other
agents to leave their service and their customers
to transfer their insurances. The agent's written
contract of employment did not contain any
prohibition of this type of conduct but the
contract had followed on a letter of application by
the agent in which he had expressly agreed that, on

'(1900) 8 SLT 67.
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the termination of the engagement, -he would *not

interfere with the Campany'svagents,_gssurahtsw_or

business in ény way whatever". Lord Kyllachy~hé1d

that this was part of the_contract, '
"It may not have been incorporated in the
document  which announced the respondent's
appointment, and in doing so professed to set
out the terms of employment. But it was
included in his application, and was at least
a collateral undertaking on the faith of which
he must be held to have been employed."

2.12 The distinction between a collateral agreement
and an additional term is not easy to grasp. In
Perdikou v DPattison' the court held. that an
agreement for the payment of extra sums, over and
above the rent, by the tenant to the landlord was
not. a collateral term. ‘ e
“Tust what 1is a ‘'collateral" matter may
sometimes be a nice question but it certainly
does not cover something which alters the
effect of an express stipulation as to one of
‘the essentials of a lease."? :
Similarly, in McGregor v Lord Strathallan.
attempt by a tenant to prove that the landlord had
entered into a separate agreement to provide new
fences  was regarded as. just "an attempt to-engraft
on the lease a clause not to be found in it".* Some
of the cases suggest that if provision is made on
a matter in the document or documents which appear

3 -an

1958 SLT 153. See exampie_slabpﬁe.i:}
’Lord Jﬁ;#ice-cierk;Thbmsan at;§~157.t
3(1862) 24D 1006 ] |

4By Lord.iustice-Clerk Inglis at p 1010.
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to contain the contract, then anything which
qualifies or contradicts that provision cannot be
regarded as collateral.' '

2.13 The exception for missing terms. The exception

for collateral agreements shades into the exception

for missing terms which has been described as follows.
"When a written contract has been acted upon,
and it appears, as construed by the court,
that one of the terms essential for its
fulfilment as a concluded contract is not
expressed in the writing, or is expressed only
imperfectly or incompletely, and must
necessarily have been the subject of oral
agreement between the parties; the missing or
incompletely expressed term may be proved by
parcle or other extrinsic evidence."?

2.14 The leading case on this exception is McLeod
v Urquhart.® McLeod had given Urquhart a letter
sa'lng'that if he enlisted as a private in his
regiment he would have the lease of a certain farm
on the expiry of the existing lease and at the
existing rent. No duration was specified. Urquhart
served 1in the regiment for six years and duly
entered into possession of the farm for a period of
nine years. Then McLeod tried to have him removed.
Urquhart averred that Mcileod had intimated by
proclamation at local church doors that such young

'See Croudace v The Annandale Steamship Co Ltd
1925 SLT 449 by Lord Constable at p 450 and William
Masson Ltd v Scottish Brewers Ltd 1966 SC 9 by Lord
Guthrie at pp 16-17.

‘Walker and Walker, Evidence, para 263
{footnotes omitted).

3(1808) Hume 840.
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men as would enlist with him would receive leases
for nineteen yearg“gnd that he himself had
expressly stipulated for a nineteen years' lease
and had accepted the missive on that basis. He was
allowed a proof of these averments, in which he was
sﬁccessfﬂl, The:duraﬁidn of the lease could hardly
be regarded as a:collaterél‘matter;.It seemed clear
that the lease was meant to run for a period of
years. So there was obviously something missing
from the writing founded on.

2;15ﬁWalker and.Walker give as another example of
this exgéption.the_:athe: similar -case of Russell
v Freen'. Here a tenant had entered into a lease on
the basis of a wrltten offer which made it clear
that the duratlon of the lease was to: be a number
- of years. The contract did not, however,. spec1fy a
duration. After some Yyears the tenant sought a
declarator that_the lease was not binding on him
because”it.did_ndt specify a duration. The court
held that the offer had clearly been. made by
reference to advertisements which made it . clear
that the duration was to be eighteen years. This
case, however, -seems: to be one on formation of the
contract or interpretationqu the contract.. There
was no averment of an ekpresswadditional term.

2.16 Walker and Walker also. cite .the case of
Watters v Hunter?. Here a contract:was‘entered;into
by an exchange of letters for the lease of land for
the purpose of bulb growing. The agreement was for

a lease for two years but the letters did not |
specify a date of entry or a date of termlnatlon.

'(1835) 135 752,
‘23927 SC 310.
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A question having arisen as to the date when the
lease came to an end, the pursuer asked to be
allowed to prove the date of entry by parole
evidence. This regquest was granted by the court. It
appears from the opinions of the court that the
expectation was that evidence would be available as
to the dates on which, and the periods for which,
rent had actually been paid and that this would
show the date which the parties themselves had
regarded as the date of entry. The pursuer did not
aver that there was any express additional term as
to the date of entry and it appears that the case
should properly be regarded as one on the
construction of the contract in the light of the
subsequent actings of the parties. Did the words
"for two years" mean for two years from the date of
the contract, or from the next term of Whitsunday
or Martinmmas thereafter, or from some other date?
The view of the case as one on construction appears
most clearly in the opinion of Lord Blackburn who
said that
"where the tenant in the interval between
the date of the contract and the next
term has entered and taken possession,
and has thereafter paid his rent at
intervals of six months dating from the
date of entry, then the parties have
construed the contract for themselves so
far as the date of entry is concerned,
and there is no necessity for them to
come to the Court to fix it for them. I
know of no rule of law which binds the
Court to ignore an interpretation which

the parties have put upon a lease..."

‘At p 319.
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2.17 In Mcallister v McGallagley' Lord President
.Dunedin recognised the existence of an exception
for the case where there was an averment
"that there was one term of the bargain which
was left, so far as the writing was concerned,
-unsettled, and that the settling of that term
might be arranged verbally". C
There is, however, a difficulty with this way of
describing  the exception. If there is  not yet
consensus in idem then there is no contract and we
are not concerned with -adding terms to a written
.contract which already .exists but rather with
asking whether a contract has been concluded by
oral agreement on outstanding matters. If, on the
other hand, there already is a completed written
contract, then we are concerned with the subsequent
variation of it by the addition of another. term,
unless the wiew is. taken that an addition which
merely fills a gap is not a variation. On either
vi’ejw_-. we - .are -not : concerned with proof of a
contemporaneocus additional term.

2.18 Although the cases are not as satisfactory as
could be wished it does seem that the courts have
recognised that it would be wrong to exclude all
evidence of additional terms where it is clear from
the writings founded on that something has been
missed out and where, because the contract has been
acted upon, or for some other reason, it would be
unnatural or unappealing tor hold that there was no
consensus and no contract. _
"Defence by appeal to a formal contract rests
~-on its being assumed to contain the whole

1911 SC 112. This case is summarised in
Appendix I. ' .
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agreement between parties. If its terms are
such as to show that something is lacking or
not fully covered, then no violence is done by
asserting that the gap was filled by another
agreement, albeit informal."'
It is difficult to know, however, when a court will
hold that a contract can be operated according to
the written terms, even if some additional
provision might reasonably have been expected,? and
when it will hold that something has obviously been
omitted.

2.19 Writing  admittedly  inaccurate. Another
exception to the rule on proof of additional terms
is that proof of terms contradicting the terms in
the writing will be allowed if the party founding
on the writing admits that it does not contain a
true account of the transaction.® This exception
seems +to be more important in relation to
unilateral deeds such as bonds and dispositions
than in relation to proof of additional contract
terms. It has been used to justify proof of facts
(such as amounts paid) inconsistent with the facts
stated in the narrative of a formal unilateral
deed* and proof that a unilateral deed was of a

'see McInally v Esso Petroleum Co Ltd 1965 SLT
(Notes) 13.

2See eg the case of Pollock & Dickson v
McAndrew (1828) 78 189 which is summarised and
discussed in Appendix I. :

3see Macphail, paras 15.16 =-15.18; Walker and
Walker, Evidence, para 266. The admission may be on
record, or in the witness box, or on a reference to
oath. There is some doubt as to whether an
admission by writ will suffice. See Macphail, para
15.18.

“See eg Hotson v Paul (1831) 95 685.
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-different nature from what it. appeared to be.!
However ¢ the exception has been applied in relation
to bilateral contractual documents? and it would
seem to be reasonable on principle tlflat,.' if a party
fcund:ing-' on a written .cont;:'act_ua-l document admits
on record that it does not contain a complete or
accurate reccrd of the contract, proocf should be
allowed as to what the full and correct terms were,
:Lf this is disputed. . . e -
"When both part;Les are. agre.ed that the wrltlng
does not express the contract, and yet differ
as to what the real contract is, then, unless
evidence were admissible, there would be a
. complete . i'inpassea: - no solution being
_ possible."® S .
The assumption. beh.md .this statement is that the
,_pnderly:mg_ principle is to. give effect to- the
common contractual intention of the-, ‘parties. -and
that it would be- ﬁnac_cepta-ble to hold them both to
a writing which both agreed did not represent that
intention.

2.20 Many . cases where it is admitted by both
parties ‘that the writings de not accurately or
completely express. the terms 'of the ,"contraCt
“etween them would how be pleaded as cases on
rectification ~under sects.on 8 of the Law Reform
(Miscellaneous Pro.vn.s;l.ons) (Scotland) Act 1885.
However this will not always be possible. The
parties. may say that the full agreement between

See eg Miller v Oliphant (—13’43) 5D 856.

’See eg Grant's Trs v Morison (1875) 2R 377,
Grant v Macken21e (1899) 1F 889.

*crant v Mackenzie (1899) 1F 889, by Lord
McLaren at p 894. : oL
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them was that there should be a document iﬁ_certain
terms and a side agreement conﬁaining other terms.
In such a case the document may accurately and
completely express everything that the parties
agreed should be expressed in it.

2.21 Does the existing law have any content? The
Law Commission for England and Wales have decided
that it is not necessary to recommend legislation
to try to reform or clarify the parol evidence rule
in English law because the rule now has no
content.’' Their argument is interesting and it is
. worth examining it to see if it applies also to
Scottish law.

2.22 In their earlier working paper on this subject
the Law Commission had described the parol evidence
rule as a rule which forbade the proof of certain
matters. ‘
"The written contract may be an incomplete or
inaccurate record of what the parties agreed;
but the rule binds the parties to what was
written: extrinsic evidence of terms which
were -agreed but -which were, by accident or
design, omitted from the written agreement,
may not as a general rule be given; such
evidence is shut out by the parcl evidence
rule."?
Their provisional conclusions were that the
exceptions to the rule had so greatly reduced its
scope as to lead to uncertainty in the existing

'In their repert on The Parol Evidence Rule
(Law Com No 154, 1986) .

‘The Parol Evidence Rule (Working Paper No 70,
1976) p 4. | :
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law; that the advantages that the rule ﬁaygpnce
have had in achieving certainty and finality had
largely gone; that the rule spmetimes.prevented
parties from p;p?ihq-the tefms of their agreement;
that the rejection.of.exﬁrinsic,evidence to add to,
vary, contradict or subtract from the tefms of a
written contract should be justified not by:the
parol ' evidence rule but byn the fact. that the
parties had agreed upon the writing as a record of
all“they wished.ﬁo,he:bound by;_that the abolition
of the rule would produce the same result in many
cases hut in-so@e-cases.might,lead\to_a different
and more just, result; and that the parol evidence
rule should be abolished.'

2.23 In the report on this subject some years later
a differently constituted Commission concluded that
~."a parol evidence rule such as is described
above, and which may have been applied to
exclude or to deny effect to  relevant
. evidence, no longer has either the width or
the effect once attributed to- it. 1In
. .particular, _ho‘,parol evidence .rule today
..requires a court to exclude or ignore evidence
‘Whigh should be admitted or acted upon if the
_ trué_contractual intention of the. parties is

_td be asdertained,and.effecthgivenjtogit“.z
The-Commissioh}s view was that the rule was merely
a circular statement to the effect that "when it is
proved or admitted that the parties.to a contract
intended that all the express terms of théir '
agreement should be as recorded in a particular
document or documents, evidence will . be

 'Working Paper No 70, para 44.
‘2Law Com No 154, para 1.7.
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inadmissible (because irrelevant) if it is tendered
only for the purpose of adding to, varying,
subtracting from or contradicting the express terms
of that contract". In this form the rule is just a
statement that the terms of the contract are the
terms of the contract. If the Scottish rule on
proof of additional terms amounted to no more than
this then it could safely be disregarded as a
pointless rule devoid of practical content.

2.24 We do not think, however, that the Scottish
rule on proof of additicnal terms can accurately be
described as the English parol evidence rule has
been described in the Law Commission's report. It
is true that Lord Gifford's famous statements in
Inglis v Buttery' are open to the criticism that
they merely state the obvious. Before saying that
"where parties agree to embody and do actually
embody their‘ contract in a formal written
deed, then in determining what the contract
really was...a Court must look tc the formal
deed and to that deed alone"
Lord Gifford had carefully asked what was the
contract, and whether it was partly written and
partly oral. Having considered the evidence of the
negotiations which led to the contract, he had
concluded that the parties had intended the formal
document to contain "the whole of their
agreement".? It was therefore not surprising that

'(1877) SR 58 at p 69.

‘He was able to reach an informed conclusion on
this point because the court had allowed a proof
before answer. However, the allowance of a proof
before answer was later criticised in the House of
Lords. See (1878) SR 87 by Lord Gordon at pp 104
and 105. In many cases the court will be asked to
rule on the admissibility of extrinsic evidence
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he felt able to say that a court which had already
decided that the whole contract was in one document
should not Ilook elsewhere~for'the,terms of the
cdntraqt-T_Howevark.Lord Gifford's statements are
often cited out of context. In Scotland the rule on
proof of additional terms is, or at least. may be,
applied when what appears to be a complete written
contract is produced and founded on by one of the
parties. There is no need for that party to prove
‘that both parties intended that all the express
terms of the contract shouid be as recorded in. the

document founded on. .

2.25 It may  be helpful to consider an exanple.
Suppose that a person has agreed~to=takeron.hire a
complicated . piece of machinery. It is expressly
agreed = between: the = parties ' at the. time of
conclusion of . the: contrac* that certain necessary
modlflcatlons, not. obv1ous on 1nspectlon, will be
carried out in a certain way by the lessors before
the machinery is handed over. ThlS'agreement dces'
not appear in the written lease in standard form
which is handed to the lessee for signature.
However both parties agree; in the presence of &
number of witnesses, that it is to be an additional
term of the .contract between " them. &After the
machinery has been &elivered?and-cpereted'forzsbme
time it becomes obvious that the modifications have
not. been properly carried out as:agreed,'ﬁith the

without having had the opportunlty of learnlng'what'
actually happened. '

'similarly, a court vhich had already decided

that the whole terms of the: contract were those

agreed orally by the parties at a particular
mreeting would not be entitled: to 1ook elsewhere forﬁ
terms of the contract. : 2
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result that the lessee suffers a considerable loss.
In an action for damages for breach of contract the
lessors take their stand on the written agreement
which says nothing about any modifications. They
Plead that extrinsic evidence is inadmissible to
add to the terms of the written agreement. There is
nothing in the Scottish authorities to suggest that
the lessors have to prove that the written
agreement was intended by both parties to contain
all the express terms of the contract.

2.26 It may be that in England the mere production
of the contractual document would not exclude
evidence of an oral term if the lessee asserted
that such a term had been agreed.' on the Scottish
authorities, however, the court would probably rule
that extrinsic evidence was inadmissible to prove
the alleged additional term. Such a decision would
be easily justified in legal terms. The court could
refer to the "well-known rule of Inglis v Buttery
& Co" which had been "repeatedly affirmed": it
could point out that this was not a case where the
defenders admitted on record, or by writ or oath,
that the document did not contain a true account of
the transaction but was a simple case where "the
formal documents bear to express the terms of the
lease into which the parties intended to enter" and
where the defenders founded on those documents: it
could say that this was not a case of a collateral
agreement but was a case of terms which were
alleged to be part of the leasing transaction
itself: it could point out that this was not a case
where there was obviously something missing from
the contract: it could say that the pursuer was

'see Law Com No 154, para 2.12.
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simply attempting to add terms "to the conditions
expressed in the formal deed"” and that that was
"not permissible": it could add for good measure
that it was "not to the point™ to look outside the
deed to find other terms of the. contract between
the . parties and that. "the -fcfmal deed, when
executed, is the measure of that contract, and is
the only competent evidence of the terms of the
contréct",1 A judge with some feeling for justice
might add that the result was one "which I cannot
look upon with any favour" and that "I regret this
result” but might nonetheless feel compelled to

reach it.2

2.27 It may be that the Scottish courts could move:
the law forward by a creative use of the exceptions
for collateral terms or missing terms, or by saying
that the existing general rule, = - properly
lnterpreted applies only where it has already been
declded after considering all relevant evidence,
that "the contract" (whlch -must mean the whole
contract) ‘has been embodied in writing. It may be
thatm_ln. time Scottish law could reach, without.
legislative intervention, the position which, in
the view of the Law'Commission,,English law has
already reached. We dq.not think4 however, that it
would be safe to assume that the Scottish rule on:
proof of additional terms is at present a harmless.
di:cular statement without real content. |

_ 'See Norval v Abbey 1939 sc 724.-The phrases
. quoted are all from the opinion of Lord Wark.-

'ESee the opinion 'of Lord. Justice~Clerk
Aitchisen in the same case at pp 734 and. 735.
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Justifications for the existing law

2.28 It is, at first sight, very strange that a
court should have, in effect, to say to a party
"You aver that there is an additional express term
of the contract which regulates the matter in
dispute. That may well be true but we are not going
to allow you to prove it." What can be the
justification for a rule which seems to be so
plainly liable to produce injustice and resentment?

2.29 One justification 1is that the rule gives
effect to the intention of the parties. By
embodying terms of their agreement in a formal
document the parties meant that document to be the
only record <f the contract.
"The very purpose of a formal contract is to
put an end to the disputes which would
inevitably arise if the matter were left upon
verbal negotiations or upon mixed communings,
partly consisting of letters and partly of
conversations. ™’ '
However, this justification is hardly applicable to
cases where the writings founded on consist only of
informal letters, or even of a letter on one side
and an oral acceptance on the other, and yet the
rule on proof of additional terms has been applied
in such cases. More importantly, even in relation
to formal documents the Jjustification seems to
assume that what is usually the case is always the
case. The fact that a formal contractual document
which says nothing about other contractual terms is
usually intended as a complete record of the

'Lord Gifford in Inglis v Buttery (1877) SR 58
at p 69; aff'd (1878) SR (HL) 87.
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transaction does not justify the conclusion that it
always is. There may be cases, as we have seen,
where the parties .clearly - intend -another
contracti'_la-l term or set of terms to have effect in
addition to the terms set out - in the apparently
complete ddcument.. Indeed  one  party  may have
initially refused to sign the formal document
because it did: not contain all the terms agreed to
and may only have signed when it was  expressly
agreed that the additicnal terms would have effect
alongside those in the formal document., It would be
most. unconvincing. te claim in such cases that the
rule yi'a_s,;_."only carrying out the will of - the
parties®.! : ‘ =

2.30 Another justification for the rule on proof of
additional terms. .is .that - it  concentrates the
argt.ime-nts. of the parties, and the evidence led, on
what is relevant. It prevents the parties from
leading lengthy evidence of vague prior communings:
and .-understandings which form no part .of the
contract. It prevents them from leading evidence of
preliminary négotiat-ing pos-ition_s which have been
superseded by- the final agreement. . It. is .very
understahdable _.that the courts. should be reluctant
to a_'_l,iow_p.a;rties.- to rang_e- a%t--«l_arge:...'over‘ a- great
deal of irrelevant material. : However, that is
another problem, for which:  the remedy is. the
disallowance of irrelevant evidence. The rule with
which we are concerned is a rule which disallows
evidence of __:relevaht . .:.avérﬁlents . of - _exp:éss-'
contractual terms which have ‘not;‘ been: - s.upersédéd.,
Abolishing the rule on .pr_"oo.f: of . additional
contractual terms would not oblige any court to’

Lord Gifford, at same citation.. -
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admit evidence of prior communings or
understandings or negotiating positions which were
not averred to be express contractual terms, agreed
to by both parties and still in force.

2.31 It seems highly probable that another
justification for the rule, at least historically,
was a distrust of parole evidence and a view that
written legal documents could not be qualified or
controlled by an inferior form of evidence. This
view comes across most clearly in the early cases
where the court was quite prepared to allow proof
of additional terms by writ or cath. It survives in
the rule that a subsequent variation of a written
contract can be proved cnly by writ or oath. This
justification does not warrant the exclusion of
written evidence, as has happened in modern cases,'
and it is out of line with modern views on the
value of different types of evidence. Reference to
oath is now discredited and few would now argue
that the best way to get at the truth was to refuse
to hear the evidence of potentially useful and
reliable witnesses. We have already mentioned that
we have recommended in an earlier report that all
requirements of proof by writ or cath should be
abolished.?

2.32 In some of the cases there are indications of
another justification for the rule - that the
parties have only themselves to blame if they leave
important terms out of the written record of the

'See in particular Norval v Abbey 1939 SC 724.

‘See our report on Requirements of Writing
(Scot Law Com No 112, 1988) paras 3.14 - 3.19.
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contract. 1 They "ought"™ to have .included them.
There is a certain plausibility in this. argfuﬁentsin
relation to those contracts (such as. leases for
moré than a year) which have to be constituted in
writing but to apply it to ordinary contracts would
be to introduce into the substantive law a novel
rule - that a contract cannot be partly in writing
- which would be  at variance with existing
principles and pernicious in its effects.

2.33 It is difficult to resist the suspicion that
in some of the cases the rule. is subconsciously
justified;_ on ‘a . fallacious basis. - .The word
"contract™, in everyday  use, may mean .(l). a
document containing contractual terms or  (2) the
whole legally binding agreement between . the
parties. The word is often used in the first sense..
People talk: of .sending the contract for signatlire A
signing the contract and so ‘on. In some of the
cases judges clearly use the word in this sense.?

See eg Walker v Caledonian Railway Co (1858)
20D .1102 at p 1105.("If the pursuer stipulated for
the -constant employment of a certain number of
horses during the period of three years, that was
a-most important part of the stipulation, and ought
to have been embodied in the contract..."); Muller
& Co v Weber & Schaer (1901) 3F 401 at p 406.( "If
the agreement of the parties was such as the
defenders allege, it ought to have been reduced to
w:r::.tlng" )

2see Pattinson v Robertson (1844) 6D 944 at p
951 where Lord Justice-Clerk Hope referred to the .
document as "the regular contract™ and "the
concluded contract” although it was admitted that.
there were other terms of the whole agreement
between the partles which were not in the document.
He was clearly using "contract" in its documentary
sense. See also Hilson v Otto (1870) 9M 18 at p 19
where Lord Ardmillan, in asking whether one party
to "a .contract" could by his own testimony prove
anything which contradicted "the contract", was:
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It would be very easy to slip into the fallacy of
assuming that because something is obviously not a
term of the contract (in sense 1) there is no point
in allowing evidence to prove that it is a term of
the contract (in sense 2).

2.34 The main justification for the rule on proof
of additional contract terms is that it promotes
certainty. The parties and their advisers know that
the terms are the written terms and no others.
Certainty is an important factor in contractual
relations and there is, at first sight, force in
this justification for the rule. However, the
parties can always secure the advantage of
certainty for themselves by including a provision
in the finai contractual document that it contains
all the terms of the contract agreed up to that
point and that any other agreements reached during
the negotiations are superseded and cancelled.
Where they do mnot include such a clause the
question is whether the advantage of certainty is
‘sufficient to outweigh the danger of injustice. We
are not convinced that it is.

Criticisms of the existing law

2.35 The existing law can lead to manifest
injustice. The parties may have expressly agreed
that certain terms, although not embodied in the
document which records most of the terms of their
contract, are nonetheless to be additional terms of
the contract. The existing law enables one of the
parties to ignore the additional terms, found on

using "centract® in its documentary sense. He was
referring, as the next sentence of his opinion
makes clear, to the deed of factory.
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the document and plead that extrinsic evidence of
the additional terms is inadmissible. This plea
" will have every chance of success.

2.36 The existing law has become unprincipled. Tt
made some sort of sense in the days when the rule
was an. aspect of a general distrust  of parole
evidénce. and when proof of additional terms by writ
61: ocath would be allowed. Then the rule - was
manifestly one ahout types of evidence. It may have
been .an unfortunate rule, Iiable t:b_-_ .. .cause
unjustice, but it was recognisable as a rule of
evidence. Tt could  be seen as .a misguided
application of the principle that the courts should
deq_ide on. the basis of the best available evidence.
The courts were saying "Your averment - of - the
addi,t.i.qnal term is relevant, but we have a rule
that parole. révideﬁce_:-,, ~which  we: regard as: an
inferior form of evidence, cannot -control -or
quaii.fy wri-tihgs » and this means that proof of the
additicnal term must. be restricted to writ. or
oath.” Now the rule is applied so as to exclude all
evidence extrinsic to the document or -documents
founqed on. The courts are now .sa-y'ing, "Your
avefment of the additional term is relevant, but we
have a rule that extrinsic evidence of it is
inadmissible, and this. means that .it cannot be
proved ‘at. all.™ 1t is difficult. to see: this

© "'In some of the reported cases it has been held
that averments of additional contract terms are
irrelevant. In Norval v (Abbey 1939 SC 724, for
example, the sheriff decided that the tenants'
averments were not "relevant and sufficient" to
support their plea of additional terms. It is
‘difficult to see, however, how an averment of an
express: term of a contract can be irrelevant if
there is nothing in the pleadings to .show that-it
has been superseded or that it would be ineffective:
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approach as an application of any recognisable or
defensible principle of the law of evidence.'

2.37 The law is incoherent. There are rules on what
contracts have to be constituted in writing. All
other contracts, including the great majority of
commercial contracts and everyday contracts
relating to the supply of goods or services, do not
need to be constituted in writing. They can, if the
parties wish, be partlj in writing and partly not
in writing. That is one rule of law. Yet in the
rule on proof of additional terms we have a rule
which is at variance with this rule and which has
the effect that, if a dispute arises, the court may
refuse to recognise that a contract can be partly
in writing and partly not in writing. It may, under
the guise of applying a rule of evidence, deny
effect to any part of the contract which is not in
writing. The law‘is also incoherent in that there
is one rule for contemporanecus variations and
another for subsequent variations of written
contract terms. If the parties vary their contract
ten minutes after it has been concluded, proof of
the variation will be allowed, but will be limited
to proof by writ or oath. If the parties agree ten
minutes before a written contractual document is
signed that, notwithstanding what is in it, some

because of the rules requiring certain contracts to
be constituted in writing. In most contract cases
the averments which are among the most relevant are
averments as to what the terms of the contract are.

, 'Lord Justice-Clerk Moncreiff protested about
- this approach in Inglis v Buttery (1877) SR 58 at
P 64 but his protest, which may in that particular
case have been based on a strained view of the
facts, fell on deaf ears in the House of Lords. See
(1878) SR (HL) 87.
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other term is to be .binding on them, extrinsic
evidence of the additional term will not ‘now be
allowed at all.’

2.38 another criticism is that the scope of the
exceptions to the rule 'on proof of additional
contract terms is uncertain. It is particularly
difficult to.predict when a term will be regarded
as.a collateral agreement or when a court will be
prepared to é-ag‘ that there is obviously a missing
. term in a contractual document or documents so that
 extrinsic evidence will be admissible.. ‘

~ Options for reform

2..3'9‘ Do nothing. One option is to do nothing on- the
ground either that the rule on proof of additional
- terms is a beneficial rule or that it is a rule
- which,. properljg* interpreted, has no: content. We do
not  think that the  rule is a beneficial rule.
Irrelevant evidence can be excluded anyway without
the rule and, in so far as it operates to¢. exclude
relevant evidence, we think that it is a harmful
‘rule, :li.ahle to produce injustice.. A‘.‘i;thoug_h-. certain
st'ate':_me.ntér;_pf the rule, and in: particular "Lord
Gifford's classic statement in Inglis v Buttery?,
suggest that it has nos_coxitentz'and’- is merely a rule
'thét.the-_terms of the contract are the terms of the
contract, ws think, for the reasons given ear‘lief, '
‘that it is unsafe to assume that the rule w111
always be 1nterpreted and appl:.ed in th:l.s way Very'

'See Norval v Abbey 1939 SC 724. Stewart v
Clark (1871) 9M 616 is an example of the earlier
law under which proof by writ or oath would have.
been allowed in bc:th cases.. : :

2(1877) SR ss at p 69.
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often its practical effect will be that a document
which looks as if it contains all the terms of a
contract will be treated as if it does contain all
the terms of the contract. We would welcome views,
but our preliminary conclusion is that doing
nothing about this rule is not an attractive
option.

2.40 A presumption. In this Commission's
consultative memorandum on the law of evidence in
1980 consultees were asked whether the rule
prohibiting the admission of extrinsic evidence in
relation to documents should be

"(a) abolished or

(b) expressed and operated as a rebuttable

presumption that when the terms of an

agreement have been reduced to writing, that

writing contains with exactness and

completeness all those terms?"!
A majority of those who commented favoured option
(b). A presumption has the merit of recognising the
fact that usually the parties will intend a writing
which records contractual terms to contain all of
the contractual terms. However, the presumption
would have to be to the effect that where a writing
appears to contain all the terms of a contract then
it will be presumed to contain all the terms of the
contract. The formula in paragraph (b) above would
require an inguiry into whether the terms had all
been reduced to writing before the presumption that
they had been completely reduced to writing could
come into operation. There is on the Commission's
files a draft provision which was prepared in

'Memorandum No 46 on the Law of Evidence (1980)
paras P.06 and P.07 and proposition 164.
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.connection with the early joint work of this
Commission and the Law Commission for England and
Wales on a draft contract code and whlch may serve
to focus dlscuSSlOn. The prov151on is as follows.
(1) Where any of the terms of a contract are
embodied in a document which . has - the
appearance of containing all the express ternms
of the contract, it shall be presumed, unless
the contrary is .proved, -that the document
contains 'all the express terms of _the
"contract, and 31m11arly where any of the terms
of a contract are embodied in two or more
documents. e T
(2) In a case falling within subsection (1)
above, extrinsic evidence, whether _oral' or
,documentery,._shall: be . admissible for the
pnrpose of proving that the contract includes
édditionai express termsp whether_agreed to
orally or in wrltlng-ﬂ _
A,presumptlon of this nature is sald to be all that
survives: of the parol evidence rule in England and
Wales. Professor Lord Wedderburn concluded in 1959
that
m“What the parol<ev1dence rule has bequeathed
to the modern law is a presumptlon - ‘namely
that a document Wthh looks like a centract is
" to be treated as the whole contract. "1“':f
Notlng that the presumptlon can. be dlsplaced by*
evidence, the Law Commission in ‘its report on Qhe'
Parol Evidence Rule 2 said that the.aﬁove statementf
‘accurately reflected the practical effect of the’
parol evzdence rule. in Engllsh law. Other wrlters

'Wedderburn, "Collateral COntracts" [1959] CLJ
58 at p &2. )

2Law Com No 154 (193'(;'3_)_ para 2.13. . -
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have also seen the current English rule as no more
than a rebuttable presumption.! In Germany '
"the drawing up of a written document
containing 1legal declarations merely gives
rise to a presumption that it is accurate and
complete™.?
Although the starting point is different this is
alsco said to be the practical effect of French law
in a great many cases.3
2.41 Abeolition. The Law Commission for England and
Wales, in its working paper on The Parol Evidence
Rule* provisionally proposed the abolition of the
rule.” The Law Reform Commission of British
Columbia, after consultation, made a recommendation
to the same effect.® In favour of this solution,
rather than the introduction of a presumption, it

1See Cheshire, Fifoot and. Furmston's Law of
Contract (12th edn 1991) p 125. See also Treitel,
The Law of Contract (8th edn 1991) pp 178 -179. For
a much earlier statement of the view that the
English "rule"™ is no more than a rebuttable
prresumption, see Gillespie Bros & Co Vv Cheney,
Eggar & Co [1896] 2 QB 59 at p 62. In Atiyah, An
Introduction te the Law of Contract (4th edn 1989)
p 202 the view of the rule as a presumption is
linked to the scope of the exception for collateral
contracts.

2yweigert and X&tz, An Introduction to
Comparative Law {translated by Tony Weir, 2d edn
1987) Vol II, p 92.

3zweigert and K&tz at p 92.

“Working Paper No 70 (1976).

> As we have noted, a differently constituted
Law Commission later concluded that the parol
evidence rule, when properly interpreted, had no
content and could safely be ignored. We do not
think that a similar conclusion would be Jjustified
in Scotland.

SReport on Parol Evidence Rule (1979) pp 20-21.
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rather than the 1ntroductlon of a presumption, it
may be said that anyone seeklng to rely on. an
additional contract term would have to prove it in
any event. a presumptlon would add nothing.. It is
therefore for conSLderatlon whether reform should
take the form of a provision to the effect that any
rule of Ilaw whereby extrinsic. evidence of any
express sub51st1ng term .0f. a  contract  is
.inadm1551b1e. or falis to be disregarded. should
cease to have effect.

2J42:A provision to-the above effect would not
allow evidence of prior communings or negotiating
poeitions .as such. There would have to be a
relevant' averment__of_ an express term ¢f the
contraot._The provision would not affect the law on
those contracts which have to be constituted in
writing. In their case the applicable rule is a
rule- on constltutlon,‘not on the adm;ss;blllty of
evidence. The.prov1510n would not allow ev1dence~of
a term which mad been superseded ‘and was no longer
in force. A “superseded term = is no - longer

sub51st1ng; We make prov151onal proposals on the
questlon of‘superseSSLOn later in this paper but
that "is a dlfferent ‘matter. Flnally,r we are
assumlng that the recommendation in our report on
Requlrements of WTltlngz on the abol;tlon of all
remalnlng requlrements of proof by ert or oath

21.
'see para 4.24Ibelow;

2Scot Law Com No 112 .(1988) recommendatlon 1i.
This recommendation was that .¢(a) any enactment or.
rule of law that restricts proof of any matter to
writ or cath should cease to have effect and Ab).
the procedure of reference to the oath of a party
should be abolished. : s i
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will be implemented, so that the law would be
coherent in not restricting or disallowing proof of
additional contract terms, whether contemporaneous
or subsequent.

Assessment and provisional proposal

2.43 We would not wish to underestimate in any way
the advantages of having contracts reduced to final
written form or the advantages of being able to
rely on such contractual documents as the sole
source of the terms of the contract where that is
what the parties have intended. Where the parties
take the trouble to prepare a contractual document
we think that it is reasonable to suppose that in
most cases their intention will have been to regard
that document as containing all the express
contractual terms agreed up to that point, even if
the document does not contain a clause making this
clear., The defect in the existing law is not that
it proceeds on this basis but that it does so in a
rigid way which leaves no room for exceptional
cases, and which is therefore liable to produce
manifest injustice. For this reason we think that
the most. appropriate reform would be the
replacement of the present rule on proof of
additional contract terms ~ which is in effect an
irrebuttable presumption that a document which
looks like a complete contract is the complete
contract - with a rebuttable presumption to the
same effect. Qutright abolition of the rule would
have the same effect but it would not contain the
same overt recognition of the useful role of
contractual documents and it would look like a more
violent break with the existing law. We have taken
intoe account that when we consulted on . this
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question in our '1980 memorandum ‘on - the -law of
evidence the balance of opinion was in favour of a
rebuttable presumption, or a reformulation of the
existing rule, rather than outright abolitien.?

2.44 Our provisional proposal:is: therefore that -
1. The ex:i-.st:i-.‘ng rule whereby, when a
document has been drawn up which appears to
contain the terms of a contract, extrinsic
.evidence - is inadmissible to prove an

-~ additional term of the contract should be
replaced by a rebuttable presumpt:.on on the
. following limes. = = :

"{1) Where any of the terms of a contract
are embodied in a document which has the
. apgearam:e. of containing all the eipress
termsi_-:.. of the contract, ‘it ‘shall be
presumed, unless the. contrary is proved,’
~that. : the document contains - all ' the
express terms- of the  contract; 'and
similarly where any of the terms of a
.contract ' are embodi.edf in two -‘or more

-documents. C
(2) In a case falling within subsection
(1) .above, extrinsic evidence, ‘whether
‘oral or documentary, shall be admissible
..-for the ‘purpose of proving that the
contract. imcludes: additional /express:
terms, whether agreed to: ora].ly ‘o inm-

wr1t1nq." ' ' ! L

We invite views. -

_ ‘Memorandum -No 46,. Law .of .Evidence (1980}
proposition 164. o
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Position of third parties.

2.45 We have considered whether the new presumption
which we are proposing could give rise to
unacceptable risks for third parties. Suppose, for
example, that the rights under a formal written
contract are being assigned. What would be the
position if the assignee were to find that an
undisclosed additional term modified the rights
apparently acquired? This is not a new problem
Created by our proposal. It could arise already
where, for example, the exception for collateral
terms or the exception for missing terms applied or
where the contract had been varied prior to the
assignation. Under the existing law,in a question
between the assignee and the other party to the
contract which has been assigned, the assignee may
be met by any defence which was available against
the cedent at the time when the assignation was
intimated'. Assignatus utitur jure auctoris. It is
up to the assignee to ensure that the assignation
includes any warranties necessary for the
assignee's protection against the risks, which are
far from negligible under the existing law, that
the rights apparently assigned are not what they
seem to be. We can see no reason why the position
should be any different under our proposal. We did
consider the possibility of a statutory provision

'see Redfearn v Ferrier, Somervail and Others
(1813) 1 Dow 15 (where the House of Lords
distinguished between this type of case, involving
the rights of .the contracting parties as between
themselves, and the type of case involving a latent
trust asserted by someone who had never heen a
party to the contract); Mangles v Dixon (1852) 3
HLC 702; Scottish Widows' Fund v Buist (1876) 3R
1078; Scottish Equitable Life Assurance Co v Buist
(1877) 4R 1076; aff'd (1878) SR (HL) 64.
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to the effect that third parties (such as those
considering whether to take an assignation) should
be entitled to assume that a document which
appeared to contain the complete terms of a
contract did not contain any additional terms
- unless any such additional terms had been brought
to their attention before they had acted in
reliance on the document. However, the law would be
incoherent if there were to be .ocne rule for
additional terms and  another for subsequent
variations or the other risks to which assignees
are already subject. Also, the results of such a
solution could be unsatisfactory. -The assignor
might continue £o be bound by the additional terms
and yet these terms might not be severable from the
terms in the main contractual document. There would
be an inroad into the principle that the assignee
has ~the same rights as  the assignor. We ‘have
concluded that it would ‘be unnecessary, and
probably undesirable, to have a special statutory
rule for the protection .of third parties but we
would welcome the views of consultees on this
point. : :



PART III -~ EXTRINSIC EVIDENCE IN INTERPRETING
CONTRACT TERMS

Introduction

3.1 We are concerned in this part of the
discussion paper with the process of interpreting
contracts. Even if a contractual document
accurately expresses what the parties intended it
to express, and therefore does not require
rectification, and even if it contains all the
terms of the contract, there may be a dispute about
the meaning of a particular expression.! The
objective in such a case is not to determine the
general intentions or background purposes of the
parties. It is not a question of deciding what the
parties might have put into the contract if they
had thought more about the matter.? It is a
question of deciding the meaning of what they did
put intc the contract.

"The question to be answered always is, "What

is the meaning of what the parties have said?"

not, "What did the parties mean to say?"3
That, however, does not take us very far. There are
several different possible approaches to the
ascertainment of meaning. The approach adopted will
have a bearing on the type of evidence which will

By "expression" we mean any means which have
been used to attempt to express meaning ~ including
words, phrases, figures and symbols.

’See Adamastos Shipping Co v Anglo-Saxon
Petroleum Co [1959) AC 133, by Lord Reid at p 174.

3 Wickman Machine Tools Sales Ltd v Schuler
A.G. [1%74] AC 235 by Lord Simon of Glaisdale at
P-263 dquoting Norteon on Deeds. See also Cowan v
Magistrates of Edinburgh (1887) 14R 682 at p.686.
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be relevant. If, to take an extreme example, the
only principle of interpretation of written .or
spoken words were that words should be given their
dictienary meaning then the only relevant evidence
as to the meaning of a word would be evidence of
dictionary meanings. If, on the other hand, the law
recognised that the meaning of a word or plirase was
the- meaning which. both parties, at the time when
the contract was. concluded, -intended it to bear
then evidence of that intention would be relevant
if it were available. As there is an argument. that
all relevant evidence ought to be admissible,
unless there is some strong reason why it should
not be, and as there is no need to have special
rules. to make irrelevant evidence inadmissible,
views about the relevancy of evidence will in turn
have _a bearing on . any .discussion of . the
admissibility of extrinsic evidence. In short, ‘it
is necessary to consider the principles governing
the interpretation of contracts ~(a matter of
substantive  law) - before  considering gquestions
relating to the . admissibility of = extrinsic
evidence. o

The principles cof interpretation

3.2.. An important. quéstion: which has to be answered
before there can be any useful discussion of the
admissibility of extrinsic evidence - in- - the
interpretation of contracts is whether, in the
interpretation of a céx‘itra_:c':t,' ‘the =me‘aning to be
attributed to' an expression is (a) the mea-n:ihq
which the party or parties using it intended it to
bear or (b) the meaning which an objective observer
would attribute to it or (c) sometimes the'_‘:ot:ae‘and‘-
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sometimes the other.' The existing law of Scotland
adopts the last solution. In discussing the law on
this matter it is convenient to distinguish between
the case where a contract consists of an offer and
acceptance, which have not been followed by an
agreed document setting out the contract terms, and
the case where a contract has been embodied in an
agreed document. In the first case it is possible
to identify one party as the party making a
statement or doing an act, and the question for
consideration is the relevance, if any, of the
intention of that party. In the second case both
parties have agreed to the terms and the question
for consideration is the relevance, if any, of
their common intention.

3.3 Contract not embodied in agreed document. It
is clear that a party using an expression in an
offer or acceptance can assign a meaning to that
expression and that this meaning, if the other
party knew of it or could be presumed to know of
it, will prevail.? For example, a party offering to
supply stone coping for & wall at so much per foot
can make it clear in the offer that "foot" means

'Another theoretical possibility is that the
meaning of an expression could be taken to be the
meaning which the addressee actually attached to
it, but this can be ruled out from the start as a
practical solution. As Gloag puts it, "it would
paralyse all business relations if the law allowed
the party to whom an offer was made to interpret
that offer as he pleased”. Contract (2d edn 1929)
p 398.

e are here talking of the substantive law, on
the assumpticon that there are no difficulties as to
the admissibility of evidence. It may be supposed,
for example, that all relevant facts are admitted
on record.
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linear foot -and not square = foot.' A church
negotiating with - a mninister can use words or
procedures in a special ecclesiastical sense which
the minister, as a:member of that church, can be
presumed to know.?. A party offering to transport
the contents of a villa can make it clear; in the
negotiations leading up to the offer, that a
" reference in the offer to "statuary™ -does  not
include pots and other objects made of fired clay.>
A party offering to. sell the estate of Dallas can
make it clear in. the  advertisements and
nego-ti.atiens Xhat "the estate of Dallas" is
intended to mean the estate marked on an identified
plan as the estate of Dallas and not some other
property which sometimes goes by that name.* There
is no reason why one party to negotiations should
not inform the other privately and orally that, for
reasons of ,commei'.cia-l . secrecy, certain code words
will be used for. certain matters in .all written
communications. There is no reason. why one party
should not tell the other that in the schedule of
prices 'a,tt'ached_ to a tender the symbol "E£" refers
to thousands of pounds sterling rather than: to
single pounds. In all -of these cases it is clear on
principle that, if questions of the admiss-ibility
of evidence are left aside,” it is the meaning

'see e g the facts. of Stuart v Kennedy (1335)_
13R 221. . o

2c:f Arne:i.l v Robertson (1841} 3D 1150. :
3Sutton & Co v Ciceri & Co (1890) 17R (HL) 40-
‘Bouldsworth v Gordon Cummlng 1910 SC (HL) 49.
L 5It-. may be supposed, for example, that it is
admitted on record or established by a reference to
the defender s ocath that the pursuer made it- clear
to the defender that a particular meaning was
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assigned to the expression bj the party'using it
which must prevail, provided that the other party
knew of the sense in which the expression was used
or could not have been unaware of it. Any'other
solution might involve the court in making for the
parties a contract very different frcm-the one they
had made for thenselves. However, if the other
party did not know, and could not reasonably be
expected to know, of the meaning assigned to an
expression by the party using it, the law will
adopt an objective approach te interpretation.
"A party who has made an offer in terms
calculated to convey a particular impression
cannot refuse performance on the easy plea
that he did not mean what he said.™'
In such a case a court will take the view that
"commercial contracts cannot be arranged by
“hat people think in their inmost minds.
Commercial contracts are made according to
what people say".?
The expressions used would be given the meaning
which it would be reasonable for somecne in the
position of the addressee to attach to them. As it
would be unreasonable for the addressee to ignore
an express statement by the other party that an
expression was being used in a particular sense,
the two approaches can be, and sometimes are,
combined in cne composite rule. It can be said that
the object is to ascertain
"what each would have led the other reascnably
to assume were the acts that he was promising

attached to a word used.
1G10ag, Contract (2d edn 1929) p 398.

2Muirhead & Turnbull v Dickson (1905) 7F 686 by
Lord President Dunedin at p 694.
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ta do or to refrain from doing by the words in

which the _promises on his part were

expressed“'.
or that _ o

"the language used. by one: party is to be

construed in. the sense:. in which it would be

reasonably understood by the othex"?
However, it is probably more helpful if. the two
approeches_are kept separate because this makes
clear the impdrtant but limited, role played by
the 1ntent10n of the user in establishing- the
meaning to be attached to an expreSSIOn."

3.4 _Article 8 of the United Nations Convention on
Contracts for the International Sale of Goods
regulates these questions as follows.

"(1) For the purposes of this Convention
statements made by and other conduct of
.a: party are to be interpreted according
to his intent where the other party knew
or c¢ould not have been unaware what that
intent was.

(2) If the preceding paragraph is not

: applicable, statements made by and other
conduct of a party are to be interpreted
according to the understandlng that =
reasonable person of the same kind as the
other party would have had in the same
c1rcumstance.“

1P.1.o:meer Shipping v B T P I'lox.t,de [1982] AC 724
by'Lord Dlplock at p 736.

Fowkes v Manchester and London Assurance
Association (1863) 3 B & S 917, by Lord Blackburn
at p 929, quoted in Gloag, Contract (2d edn, 1929) .
at p 398 with the qualification that in cases
involving the terms  of . contracts rLike
charterparties which have been refined by judicial
decisions over the. . years the addressee must be
supposed to be conversant with the. 1aw.,. :
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In our report on the Formatioﬁ of Contract:
Scottish Law and the United Nations Convention on
Contracts for the International Sale of Goods' we
recommended that a rule based on this provision
should apply in relation to the question whether a
contract had come into existence.? It would be
desirable, although not absolutely essential,® to
have the same rules applying to interpretation and
formation of contracts. We think, therefore, that
there would be advantages in setting out the basic
rules on the interpretation of contracts (where the
contracts are not embodied in an agreed writing) in
terms based on article 8 (1) and (2) of the
convention. This would not, we believe, involve any
change in the substantive law but it would set ocut
the governing principles more obviously and it
would help to provide.a firm basis for the
consideration of the rules on the admissibility of
extrinsic evidence.

3.5 Contract embodied in agreed document. Where a
contract has been embodied in an agreed document it
is often artificial to seek to attribute statements
in it to one party rather than another and the
substance of the above rules has to be expressed in
a slightly different way. In this case the basic
principle of the substantive law iz that statements
in the contract are to be interpreted in accordance
with the shared common intention of the parties
where that can be ascertained. Very often, of
coufse, it cannot be ascertained. Again we are

'scot Law Com No 144 (1993).

2See paras 2.4 - 2.7 and para 3 of the draft
Bill appended to the report.

3see Scot Law Com No 144 at p 10.
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assuming that there are no difficulties as to the
admissibility of evidence and that the shared
common -intention appears from the terms of the
contract itself, or is admifted'cn'recbrd or is
established by admissible evidence by virtue of one
of the exceptions to the general rule excluding
extrinsic evidence. If, for example, the parties
have - included ‘an interpretation clause in their
contract then it is clear that the meaning assigned
to a word or ‘phrase by that clause will prevail
‘over, say, the crdlnary dlctlcnary meanlng. Agaln,
if is admitted,  or proved by admissible
evidence,'that-the"partles contracted on an agreed
basis as to the meaning of a particuiar'eﬁpreéeicn
then that meaning. will rule.! To attach ény'cther
meaning to the expression would be to make a new
contract for the parties and to 1mpcse on. them
obligations which they had not agreed to undertake.
Numbers are the least ambiguous of expressions. Yet
where, in an English case, it was established by
properly admitted evidence that the shared commcn
intention of the partles was that the’ phrase "y, 000
rabbits® in their agreed contractual document
should  mean ~'"1,200 rabbits" that meaning
prevalled ¢ "Whitsunday" in 1886 meant '15th May.>

'Hunter v Barron's Trs (1886) 13R 883 (partles
had attached© special "' meaning- to- ‘term
"Whitsunday") ;The "Karen Oltmann” [1976] 2 L1 L R
708. And see Gloag, Contract. (2¢& edn 1929) p 37 -
"if a judge, called upon to construe an “ambiguous
phrase, satisfies himself, by evidence admitted as
proof of the surrounding circumstances, of what the
real meaning of the parties was, he w111 usually"
construe the amblguous phrase in accordance with
that meaning”.

. 2smith v Wilson (1832) 3 B & Ad 728, where the
properly admitted evidence was ev1dence of a local
custom by reference to whlch the partles had
contracted. - '
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That was a clear legal meaning which would have
been given to the term if used on its own. Where,
however, it was clear from extrinsic evidence,
which was held to be admissible, that the parties
had used the term to mean 26th May, the parties’
own meaning had to prevail.! The point was made
firmly in a South African case.
"The golden rule applicable to the
interpretation of all contracts is to
ascertain and to follow the intention of the
parties; and, if the contract itself, or any
evidence admissible under the circumstances,
affords a definite indication of the meaning
of the contracting parties, then it seems to
me that a court should always give effect to
that meaning."?

3.6 Discussion of the substantive law on the
interpretation of agreed contractual documents is
made difficult in Scotland by the disproportionate
importance attached to the subsidiary rules on the
admissibility of extrinsic evidence, but the true
position is revealed by the recognition that the
intention of the parties to a contract (which must
mean their shared common intention)
"may be referred to the cath of the defender,
however clear the terms of the written

Now it means 28th May. Term and Quarter Days
(Scotland) Act 1990, sl.

'Hunter v Barron's Trs (1886) 13R 883.

%Joubert v Enslin, 1910 AD 6 by Innes JA at pp
37-38
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contract may bem".!
There would be no point in allowing the intention
of the parties to be -established in this way
unless, .as a . matter of substantive Iaw, that
intention was decisive. It seems too ' '
"that in a question as to the construction of
a written contract it is always competent for
ocne party to prove that the intention of the
parties was what he avers it to be by the writ
-of the opposing party, provided that the writ
is subsequent to the date of the contract..."?
This again shows the- importance of  the common
intention of the parties in any case where that can
be properly established. ‘

3.7 The primacy, as a matter of substantive law,
of fthe shared common intention of the parties at
the time of contracting as to the meaning borne by
expressions- in. their  contract does not -always
emerge clearly in accounts of the Scottish law on
the interpretation 'of contracts. -This is partly
because ' questions as to the admissibility of
extrinsic evidence keep. intruding, partly because
most’ cases on the interpretation of contracts are
cases in which there is no evidence as  to the
common - intention of the parties,? and partly

! Dickson, Evidence (34 edn) #1100; Gloag,
Contract (24 edn 1929) p 376; Walker and Walker,
Evidence p 290. See e g Sinclair v McBeath (1869)
™ 934,

‘Gloag, Contract (24 edn 1929y pp 376 - 377,
Turner v MacMillan—-Douglas: 1989 SLT 293. - -

*In a typical case the parties will not have
addressed their minds: to the problem which has
arisen. One will say it is within the terms of the
contract and the other will say that it is not. In
such a case, in the absence of any averments that
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because cases which recognise that the parties can
attach their own meanings to their expressions are
sometimes presented as exceptions to a rule that
words bear their plain or ordinary meaning. It
seems clear on principle that the basic rule ought
to be that the parties determine the meaning of
their expressions. Only where they have failed to
do so, for example in an interpretation clause in
the contract, should subsidiary rules come into
operation. We think that it would be helpful if the
basic rule as to the primacy of the parties' shared
common intention, as a matter of substantive law,
were to be clearly set out in a statutory
provision. This would make explicit what is, we
think, implicit in the existing 1law,' and would
provide a sound basis for new rules on the
admissibility of extrinsic evidence. It is
particularly important to make it clear that in the
interpretation of expressions in an agreed
contractual document it is the shared common
intention of the parties, where that can be
ascertained, as to the meaning of the expressions
used in the contract which matters and not the
intention of one party alone, or the secret
intentions of both parties, or the general purposes
or background intentions of the parties. Contracts
are made according to what people say, not

the words in the contract are used in any special
sense, a court has to try to give them their
natural and ordinary meaning. For a recent example,
see M W Wilson (Lace) Ltd v Eagle Star Insurance Co
Ltd 1993 SLT 938.

The true nature of the existing rule might be
harder to discern if proof by writ or ocath were to
disappear as we have recommended in our repert on
Requirements of Writing (Scot Law Com No 112, 1988)
paras 3.17 - 3.18.
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according to what they think in their inmost minds.
The search is for the meaning of what the parties
said, not for what they meant to say. But. the
meaning of what contracting parties say is a matter
which is within their contrel at the time of

contracting. -

3.8 There would be nothing unusual in placing the
shared .common. intention. of the parties as to the
meaning of their words at the forefront of the
substantive law on the interpretation of agreed
contractual documents. The American Law Institute's
Restatement of the Law,Second begins its treatment
of this subject by providing that

"Where <the parties have attached the same

meaning to a promise or agreement or a term

..thereof, it is interpreted. in accordance with

. that meaning."!. , . :

The French civil code begins its treatment of the
interpretation of contracts by providing that the
interpreter should seek to determine what. was the
COmmon intention of  the contracting parties -and
should not just stop at the literal meaning of the
words used.? The Italian civil code’® and the Swiss
code on obligations* have similar provisions. -

'Contracts 2d s 201.

Art 1156. "On doit dans les conventions
rechercher quelle a été& la commune intention: .des
parties contractantes,. plutﬁt que de s' arreter au
sens littéral des termes ", s

3 See Criscuoli and Pugsley, Italian Law_of
Contract (1991) p 148. "Article 1362 provides that
"contractual interpretation: should seek to: £ind the
common intention of the parties, not merely the
Iiteral meanlng of the'words SALL N

' "Art 18.
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3.9 Where the shared common intention of the
parties as to the meaning of an expréssioh in an
agreed contractual document cannot be ascertained,
which will very often be the case, it is necessary
to fall bhack on an objective interpretation and to
give the expression the meaning which a reasonable
third party would give to it in the circumstances.'
"The matter seems really to come down to this
- that the Court is to endeavour to place
itself in the position of a reasonable and
disinterested third party, duly instructed, if
necessary, as to the law."?
This does not mean that the guestion is what a
reasonable third party would have thought it
sensible for the contract to have provided. The
guestion is what a reasonable third party would
regard as a sensible interpretation of the words
the parties actually used. It is
"important to distinguish between an overall
view of what would be sensible, and what, when
locking at ‘specific words in an existing
provision, 1is a sensible interpretation of
those words".?>
At this stage various subsidiary rules of
interpretation may come into play, such as the
rules that the whole contract must be considered;

'See eg Glasgow Training Group (Motor Trade)
Ltd v Lombard Continental plc 1989 SLT 375 where
Lord Clyde, in deciding whether the word “storm" in
an insurance policy covered a particular type of
weather, said that the criterion was "whether or
not a person of ordinary common sense making the
ordinary use of language... would have used the
word ‘' storm' to describe the weather..."

%Gloag, Contract (2d& edn 1929) pp 398 - 399.

Muir comstruction Ltd v Hambly Ltd 19920 SLT
830, by Lord Preosser at p 833.
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.that ordinary words should be given. their ordinary
meaning, technical words their technical meaning,
and words with a defined legal meaning their
defined legal meaning; that an interpretation which
enables the: contract to take effect should be
preferred to one which renders it ineffective; and
that -where a list of items which are all of. the
same kind is. followed by a -general expression it
may be appropriate to regard the general -expression
as applying only to items of the same kind as those
in the preceding. list.! These are all commonsense
rules which any reasonable third party would apply.
We do not think that it . is necessary to set out
subsidiary rules of interpretation of this kind in
statute before dealing with the question ‘of the
admissibility of extrinsic evidence in ‘the
interpretation of contracts, although they would
naturally feature in any codification of contract
law. We do, however, think that it is necessary to
establish clearly - the substantive law on the
relevance - of the parties' intentions. 0Only when
that has been done can there be any sensible
discussion of the question of the admissibility of
extrinsic evidence. -

3.10 Provisional . proposal. We . suggest  for
consideration that
2{1) as an essential pre-requ:.s:.te to ‘reform
" 'of the rules on the a.dm:l.ss:.b:.h.ty of extr:ms:.c
.evidence in the interpretation. of contracts
the substantive law on. the .'approa,éh _tof b_e

'see generally, Gloag, Contract (2d edn 1929)
PP 399 - 406; Walker, Contracts (24 edn 1985) pp
413 - 419; McBryde, Contract, pp 426 ~ 434. In SSHA
v Wimpey Construction (UK) Ltd 1986 SC (BL) 57 only
‘one interpretation gave any content to the words 1n
question. So that 1nterpretatlon prevailed. ’
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adcpted to interpretation, and in particular
on the role of the parties' intentions, should
be clearly established.
(2) A suitable model (which we have already
recommended for use in relation to the
formation of contracts) is provided by article
8 (1) and (2) of the United Nations Convention
on Contracts for the International Sale of
Goods, although this could usefully be
modified for the case of contracts embodied in
an agreed document.
(3) It should accordingly be provided that, in
interpreting any expression in a contract,
{a) where the expressioﬁ has not been
embodied in a document agreed by the
parties then,
{i) the expression should be
interpreted according to the intent
of the party using it where the
other party knew or could@ not have
been unaware what that intent was
(ii) if the preceding paragraph is
not applicable, an expression used
by one party should be interpreted
according to the understanding that
a reasonable person of the same kind
as the other party would have had in
the same circumstances
(b} where +the expression has Dbeen
embodied in a document agreed by the
parties then,
(1) the expression should be
interpreted according to the shared
common intention of the parties at
the +time when the contract was

concluded
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(ii) if the preceding paragraph is
not applicable, . the expression
should be J.nterpreted according to
the understanding that a reasonable
person (of the same kind as the
parties where they are in the same
bus:.ness or profess:.on) would have
. had in the same circumstances.

The admissihil:.ty of extrinsic evidence

3.11 Gemeral rule. The general rule is usually said
to be that extrinsic evidence is inadmissible to
interpret written contract termsﬂ .However, there
is some uneasiness at this way of ,étating the
existing law. One leading textbook on evidence says
that . -
"the exceptions to this part of the Scottish
~ rule are so .nuﬁerousg that little harm would
.probably .result. if thé. English method of
statement [ie that, subject to exceptions,
extr:l.ns:Lc ev.tdence is admltted for the purpose
of J.nterpretlng a: wrltlng} were to be
. adopted."? . ..
Professor McBryd‘.e J.ncludes what is often regarded
as an exception in his fomul.a;tlon of the rule
1tself when he says. that A _ .
A contract is construed by consuierlng the
express terms of..__.tpe . contract and any
ac:_lm:i:s-sgibl_e sur_r“ounding, circumstances. It is
‘_ina_c;curé't_.e-‘ .(de_épite some Jjudicial dicta) to
‘sugg-est that a contract is .c_pn_strued by

'see * Macphail, Ev_ldence, “para 15.01 and
authorities there cited.

*Walker and Walker, Evidence, para 240.



looking at its terms and nothing else."'
We have some sympathy with these views but, for
present purposes, we Wwill assume that the
traditional approach is correct and that the
general rule is that extrinsic _evidence is
inadmissible for the purpose of Interpreting
expressions in a written contract.

3.12 The general rule stated above conceals two
rules -~ (1) that extrinsic evidence of irrelevant
matter is inadmissible and (2) that extrinsic
evidence of relevant matter is inadmissible. The
exclusion of extrinsic evidence of one party's
secret intention, never communicated to the other,
is an application of the first rule. Even if
proved, one party's secret intention as to the
meaning to be borne by an expression in the
contract has no bearing on the issue. It is simply
irrelevant. The exclusion of extrinsic evidence of
the shared common intention of the parties, at the
time of contracting, as to the meaning to be borne
by an expression in their c¢ontract 1is an
application of the second rule. We are concerhned
-only with the second rule. There is no need to re-
examine a rule excluding evidence of irrelevant
matter. There 1s every need to re-examine a rule
excluding evidence of something which is not only
relevant but of crucial importance to a
determination of the issue.

3.13 Exceptions. An unqgualified ©rule which
prevented a court f£rom loocking cutside the terms of
a written contract in interpreting expressions used
in it would lead to such absurd and unreasonable

‘contract, para 19-07.
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results that the law would be brought into
disrepute. It is therefore not difficult to
understand why various exceptions to the general
rule have been recognised. It is, however, very
difficult to classify and state these exceptions in
an accurate and comprehensible way. The existing
law on this subject is ﬁotoriousl_y cbscure.

3.14 Ambiguity.. The = leading textbook on the
Scottish law of evidence - Walker and ‘Walker on
Evidence - says that extrinsic evidence is
generally admissible to clarify any ambiguity,
whether latent or patent, . subject to the
qualification that evidence of direct declarations
-of intention or understanding is in general
inadmissible.' The expression "ambigquity" is. used
to cover ,

"any doubt as ta the meaning of the words or

their application to the facts"? ,

a deflnltlon which covers both the ambiguity ( in a
narrower sense) which arises when a word has more
than one meaning and the uncerf.a-i;xty which. arises
when a word, the meaning of which is not in
dispute, is difficult to apply to the facts because
of it_s- -vagueness. As there will almost always be at
least an element of doubt as to the meaning of
words in a contract when one party claims that they
mean ohe i;;hin-g.._ax;d the. other claims that Ithey.-'mea—n
another, the recognition of an exception . for
ambiguity in this wide sense leaves little room for
the application of the general rule. Even the
qualification relating to evidence of - direct

'walker -and’ Wallkei:', Evi'd‘enée; ‘para 2.6'8..

Walker and Walker,Evidence, para 267, footnote
58. ' . : .
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declarations of intention is limited necause this
type of evidence is said to be admissible where the
ambiguity is of the type sometimes called
equivocation, which arises
"when the language of the writing, though
intended to apply to one person or one thing
- only, is equally applicable in all its parts
to two or more, and it is impossible to gather
from the context which was intended".’
It will also be noted that, in the view of Walker
and Walker, circumstantial or indirect evidence of
intention (where that is relevant) is admissible in
any case of ambiguity’ and that intention (again
where that is relevant) can always be established
by a reference to the other party's oath.?® What
this means is that, in any case where there is room
for genuine doubt about the meaning of an
expression in a contract, all relevant extrinsic
evidence is admissible unless (in a case other than
ocne of equivocation) it is direct evidence of what
the common intention of the parties was. Indirect
evidence from which the common intention of the
parties as to the meaning of a term can be inferred
is admissible but (except in a case of
eguivocation) a joint minute signed by both parties
immediately before executing the contract setting
out their shared understanding as to the meaning of
a term in it is inadmissible. It is difficult to
see any sense in a law to this effect.

3.15 Not all authors state the exception for

‘Walker and Walker, Evidence, para 270.
2Para 271.
3para 272 (b).
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ambiguity as widely as do Walker and Walker. Some
distinguish between patent and latent ambiguities.
Gloag, for example, states that '

"there is a distinction - not always vei'y
satisfactory or easy to apply - between patent
ambiguities . (expressions. in _ themselves

susceptible .of more than one meaning) and
_latent ambiguities (expressions which are
apparently clear, but which are seen to be
ambiguous from the surrounding. circumstances,
as disclosed by the contentions: ;ofi the
parties). In the latter case, . .evidence of
. 1ntentJ.on is adm:.ss:.ble ni '
Professor David Walker draws the same dlstlnctlon
between patent and latent ambiguities and says that
in. the latter case, but not generally .in the
former, ,
‘"the court .is entitled . to be 1nformed by
parole ev.ldenc_e of circumstances, of _what. the
parties  intended, +though not by parole
evidence of what the parties stated as their:
. intentions."® . ‘ ‘
He notes, however, that the distinction . .
Yhas rarely. if ever, been strlctly applled in
. Scottish cases. ws , -
'I‘h:.s J.S just. as well because it is a fundame.ntally
unsuitable distinction to use as the basis of a
legal rul.e . Whether an expression is. patently or
latently ambiguous will depend on the intelligence,
knowledge and experience of the person cons.idering

'contract.. (Zd edn, 1929) P 372. -
2contracts (2d edn 1985) para 24.13. -
Spara 24.13.
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it.! what is patent to one person is very often
latent to another. '

3.16 The distinction between patent and latent
ambiguities appears to have been borrowed from
English law early in the nineteenth century.?There
is therefore a certain irony in the fact that it is
now discredited in England, as indeed is the
related distinction between direct and
circumstantial evidence in this context. In a
leading English case on the interpretation of
contracts Lord Simon of Glaisdale said that
"the distinction between the admissibility of
direct and circumstantial evidence of
intention seems to me to be quite
unjustifiable in these days. And the
distinctions between patent ambigquities,
latent ambiguities and equivocations as
regards admissibility of extrinsic evidence
are based on outmeded and highly technical and
artificial rules and introduce absurd

'Por example, a reference to something being
done at "the meeting of the Licensing Board of 7th
October" might seem unambiguous to a lay person but
a solicitor experienced in licensing work would
realise that it was ambiguous. It could mean done
at the meeting on the 7th, excluding any
adjournments, or it could mean done at the meeting
on the 7th, including any continuation of that
meeting on ancther day as a result of an
adjournment. See Tarditi v Drummond 1989 SLT 555,
where the court tock into account that "when the
parties entered into the missives they must have
known that the meeting fixed for 7 Octeober ...
might well be adjourned."®

’see Morton v Hunter & Co (1830) 4 W & S 379,
by Lord Brougham at p 386-7; Logan v Wright (1831)
5 W & 5 242, by Lord Brougham at p 247.
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refinements."’

3.17 Although an exception for ambiguity, and
particularly a wide exception of the kind derived
from the authorities by Walker and Walker on
Evidence, is_weleome in that it enables the courts
inﬂmany'eases-tc obtain the relevant evidence,which
they need in order to apply the substantlve law on
the lnterpretatlon of. contracts, the whole idea of
basing legal rules on a distinction between
expressiehs which appear to be ambiguous when the
written contract “alone is. ccnsidered. and
expressions whlch do . not is open to criticism. If
it is accepted as it surely must be, that the
partles to a contract can use words,  figures and
other expressions in any way they like, then it
follows -that any expression in a contract is
inhereﬁtlyrcapeble‘of having a special meaning in
addition te_the:meaning which it might appear to
have'if“censidered on its own‘.The word "interest"
1n relatlon tc a sum of money mlght be thought at
first 51ght to be completely unambiguous and yet
both parties to a contract might have used it, to
the knowledge of each other, ineptly but genuinely,
to signify periodic payments consisting partly of
repayments of capital and partly of interest.? In
one ca:e, which dld not 1nvolve the- admlsSlblllty
of extr1n51c ev1dence but was about whether or not
there was a dlspute worthy of belng referred to an
arb;ten, Lord Pre51dent Inglls robustly declared

. 'Wickman Machine Tools. .Sal?e_'s'.Lt&"_\.{ L St:hﬁlez? 26
[1974] AC 235, at p 268. . . . :

¢See Sinclair v MCBeath'IIBGB) 7H-934;'ﬁhere
the court allowed a question as to the common

intention of the parties in this respect to. be
referred to-the defender's: oath. : e
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that even if the parties contended that the phrase
"sharp fresh water sand" was open to construction
"the Court knows that it is not. Sharp fresh
water sand means one thing and one thing
only.n!
It may have been true in the context of that
particular case that the interpretation advanced by
one of the parties was so implausible as not to be
worth sending to an arbiter. Nonetheless, in
itself, the phrase "sharp fresh water sand" is
capable of bearing several meanings. Even if we
leave ocut of account the possibilities that the
parties may have given the phrase a special
definition, or may have used it in accordance with
a trade usage,’ it is clear that the phrase
contains several uncertainties and a syntactical
ambiguity. It would be easy to multiply examples of
_seemingly plain expressions which are actually
ambiguous or uncertain but that would be
superfluocus. The peint is simply that it is unwise
to base a rule of law on a supposed distinction
between expressions which, when a written contract
is considered on its own, are ambiguous and those
‘which are non-ambiguous. Meaning is inherently
variable and dependent on context.

3.18 Surrounding circumstances. The general rule
that extrinsic evidence is inadmissible in the
interpretation of expressions in a contract is

'Parochial Board of Greenock v Coghill & Son
(1878) SR 732 at p 734. '

’There was a suggestion in the case cited that
it was customary for contractors to grind up the
stone chippings produced on site as a by-product of
the stonemasons' work and to add this manufactured
sand to the sand used for mixing with the lime.
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subject to the sweeping exception that

This
many
the

"it is always competent to lead evidence of
the circumstances surrounding the parties at
the time.whenche contract was made.™

exception has been recognised and affirmed in
cases from the early nineteenth century until

present day. An early statement of the

eiception justified it on the basis of

"every court of justice having a right to have
éii the information which was: in the
pOSSESSlon of the parties contracting, . to
place 1tse1f in the,51tuat1on of the parties

. for the purpose of putting a construction upon

the instrument to which they have beconme

parties.f?

In more recent cases judges. have expressed the

exception in such terms as

"it is  always legltlmate to examine. the

circumstances under which a contract is
entered into"3, or ,
"you may...look at the surrounding
circumstances and = see what ;was:. the
1ntentlon“‘ or

. "in 1nterpret1ng a contract it is necessary to

consider the . admissible. surrounding
circumstances"’, or
"evidence should be restricted to evidence of

at p

-)Gloag, Contract (2d edn 1929) p 373.-

’Forlong v Taylor's Trs (1838) 3 Sh & McL 177
210. .

3Taylor v John Lewis Ltd 1927 SC 891; by5Lord

Justice-Clerk Alness at p 897.

1992

‘Same case, by Lord Hunter at p 900. .

SAlloa Brewery Ltd v Investors 1nﬂIndustry‘plc
SLT 121, by Lord Morton of Shuna at p 122.
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its factual background known to the parties at
or before the date of the contract, including
evidence of the genesis and objectively the
aim of the transaction.™'
In Walker and Walker on Evidence it is said that
this exception does not come into operation if the
court, having looked at the disputed expression in
the contract without having regaré to the
surrounding circumstances, concludes that it is not

ambiguous?

but this qualification does not appear
in many of the judicial statements of the exception
-and it seems contrary to principle. If the
surrounding c¢ircumstances can have a bearing on the
meaning of an expression, as is clearly the case,
then it would be injudicious, if not foolish, to
conclude that the meaning is clear and unambiguous

without having regard to those circumstances.

3.19 The surrounding circumstances may include a
course of dealing between the parties extending
over some Yyears. There have, for example, been
several cases in which one party has agreed to
supply the other's "requirements", or '"usual
requirements", for some commodity for a year at a
fixed price per unit and where the court has
considered evidence of the course of dealing
between the parties in order to resolve a dispute
about the meaning of the term.?

'British Coal Corporation v South of Scotland
Electricity Board 1991 SLT 302, by Lord Dervaird at
p 310.

’Evidence, para 273.

Spillans v Reid (1889) 17R 259; Von Mehren v
Edinburgh Roperie & Sailcloth Ltd (1901) 4F 232;
Blacklock & Macarthur v Kirk 1919 SC 57.
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3.20 There are sub~exceptions to the exception for
surrounding circumstances. These are very important
in the present context because they relate to the
cases where, in practice, extrinsic evidence is
most likely to be excluded. It appears that
evidence of surrounding  circumstances  will
generally be regarded .as inadmissible if it
consists of evidence of (a) prior communings or
negotiations (b) deletions or (c) subsequent

conduct..

3.21 (a) Prior communings or negotiations. aAlthough
reference to prior communings and.‘ negotiations-
between the parties would sometimes. be very helpful
in establishing either their shared common
intention as to the meaning to be borne by an
sXpressicn used in their -contract or, where that
cannot be ascertained, the background of which a
reascnable third party would wish to be. informed
before giving the expression an objective
interpretation, it is generally said that .evidence
of such prior communings or negotiations is
inadmissible. The leading case is Inglis v Buttery’
where the House of Lords deplored the fact that
evidence of prior communings had been admitted in
the Court of Session for the purpose of construing

1(1878) 5R (HL) 87. The case is discussed more
fully in part II. See para 2.6 and Appendix I. An
earlier case is Miller v Miller (1822) 1 Sh App 308
where, at p 317, the Lord Chancellor said that he
could not .conceive " that any thing can be more
dangerous than the construing of deeds __by the:
effect of letters and correspondence previous to
the execution of them®. His real objection,
however, as is clear from p 319, was to: the idea of
a court ignoring the words of a contract and
deciding what would have been -reasonable in the
circumstances. for the part:l.es to have. put 1nto~,
their contract. - : _ R
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a provision in a contract for the repair of a ship.
Lord Justice~Clerk Moncrieff in the Court of
Session had taken the view that, as the court was
entitled to be placed in the position in which the
parties stood before they signed the contract, it
was entitled to look at what was said and done
during the prior communings or negotiations. The
House of Lords thought this was wrong. Lord
Blackburn said that

"you are entitled to look at the surrounding

circunstances to a great extent, but not at

the communings".’

3.22 There are, however, sub-sub-exceptions. First,
it is clear that prior negotiations or communings
can be looked at if the written contract expressly
refers to them for the purpose of giving a meaning
to an expression. If, for example, a written
contract said something like - "We guarantee that
the ship will have the capacity to carry the goods
referred to in our negotiations" - then clearly the
negotiations could be considered.? There may be

'at p 102.

°cf Mackill & Co v Wright Bros & Co (1888) 16R
(HL} 1. In this case there was only, at best, an
implied reference but an express reference would
clearly be an even stronger case. See also The
Temperance Halls Co-operative Building Society Ltd
v The Glasgow Pavilion Co Ltd (1908) 16 SLT 112,
by Lord Low at p 114. In Bovis Construction
(Scotland) Ltd v Whatlings Construction Ltd 1993
GWD 13-855 the pursuers argued that prior
correspondence should be loocked at because, among
other reasons, some of the language in the contract
referred to it. The defenders did not argue that
the correspondence could not be looked and, in
these circumstances, Lord Prosser held that it
should be looked at. He observed that it was
difficult to imagine a situation in which one could
decide that past correspondence could not assist in
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cases where the parties are taken to have impliedly
referred to the prior negotiations in order to fix
the meaning of an expression in.a written contract.
For example, if the written contract refers simply
to "the licence" or "the pension", the parties may
be supposed to be referring to the licence or
pension about which they have been negotiating, and
evidence of their negotiaticns. will be admissible
to show their state of knowledge.'

3.23 In the cases mentioned in:the last paragraph
there was an obvious uncertainty on the face of the
contract. But even where the words of the contract
are apparently .= clear, evidence of prior
negotiations may be admitted in. order to identify
the true subject matter of the transaction. If, for
example, a written contract states that one party
agrees to renounce all claims against the other,
evidence of prior negotiations would be admissible:
toc . show what claims the parties had in
conteﬁplatiqn, even although the plain meaning of
the words might cover all claims arising at any-
time in relation to any matter.? Again, if there is
a dispute as to the identity of a property sold by
a written contract, evidence of what happened
during the negotiaticns will be admissible to

interpretation without looking at it.

'See eg Forlong v Taylor's Exrs (1838) 2 sh &
Macl 177, by Lord .Cottenham at p 210; The
Temperance Halls Co-operative Building Society Ltd
v The Glasgow Pavilion Co Ltd (1908&) .16- SLT 112,
by Lord Low at p 114. ... - . - .o

Zcf McAdam v Scott (1912) 50.SLR 264. A similar .
example appears in Pothler, Law of Obligations, -
I,1,VIT rule 8. - Ca L
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resolve it.'

3.24 It seems too that prior negotiations can ke
referred to in order to give a meaning to
expressions which are technical expressions or are,
for some other reason, not in plain English.? If,
for example, the parties had got into the habit
during their negotiations of using initials as an
abbreviation for some lengthy name, and
inadvertently used the initials, without
explanation, in the final written contract, =hen
there can be 1little doubt that the prier
-negotiations could be looked at to explain what the

initials stood for.>

3.25 Another situaticn in which evidence of prior
negotiations will be admissible is where it is
averred that a contract, apparently complete in
itself, forms par£ of a larger contract or series
of contracts and falls to be interpreted in that

'Macdonald v Newall (1898) 1F 68; Houldsworth
v Gordon-Cumming 1910 SC (HL) 49. In the latter
case Lord Chancellor Loreburn, after referring to
the negotiations between the parties, said at p S1
- "these negotiations are crucial, and all that
passed, either orally or in writing, is admissible
in evidence to prove what was in fact the subject
of sale..." '

2This was recognised in Inglis v Buttery (1878)
SR (HL) 87 itself, by Lord Hatherley at_p 90.

3cf Leverstop Ltd v Starling 1993 GWD 23-1461
where the initials "LSSD" were used in a. contract
to stand for "Lloyds Syndicates' Survey
.Department®. In this case the initials were
translated into plain English "with the assistance
of witnesses of experience in the market". If the
parties had just made up their own abbreviation for
something then that type of assistance would not be
available. '
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light.!

3.26 What is less clear is whether evidence of
prior negotiations would be admissible to show that
the parties had assigned a particular meaning to an
ordinary word or expression, ‘such as an expre_ssion
relating to time, which does not relate to the
identification of the subject-matter of the
contract. In one English case evidence of prior
communings was  admitted for this  purpose.?
Charterers had a vessel for two years with an
option to redeliver "after 12 months trading”. The
question arose whether "after" meant (a) "on the
expiry of" or (b) "at any time after the expiry
of%". Pre-contractual telexes made it clear that (a)
was meant. The charterers argued that (b) was
meant. Kerr J. accepted that authoritative English
ca}ses3 prevented references to pre-contractual
exchanges in order to resclve .this kind of
ambiguity. He therefore had to devise a new rule,
which he expressed as follows.
"If a contract contains words which, in their
~context, are fairly capable of bé‘aririg; more
than one .méar_zing‘ and if it is alleged that the
parties have in effect negotiated on an agreed
_basis that the @rords bore only one of the two
poss:.ble meanlngs then it is permlss:l.ble for
the Court to examine the extrinsic evidence
relied upon to see whether the partJ.es have in
fact used the words in. quest:.on in one sense

 Tsee Ciaddagh Steamshlp CO v Steven 1919 sc
(HL) 132. . » .

' 2phe "Karen Oltmann® [1975]52 Ll L R’?as.

3prenn v Simmonds [1971} 1 WLR 1381, WJ.c}man_.
Tools v Schuler [1974] AC 235. _
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only.n!
It is not clear whether a Scottish court would be
able to reach the same result.? In one case, where
the guestion was as to the time from which a tug
was to be available to a charterer, Lord Craighill
said that prior telegrams could be referred to for
the purpose of ascertaining the surrounding
circumstances but could not be used

"for the purpose of discovering the intention

of parties, or, in other words, of giving a

colour to the language of the contract other

than what it will bear according to the usual

and natural interpretation." ,
However, this was not a case where it could be said
that the parties had negotiated on an agreed basis.
If the pre-contractual telegrams had said, for
example, "Please confirm that from 8th September in
your letter means from the beginning of that day"
and "We confirm that from 8th September means from
the beginning of that day" it is hard to believe
that a Scottish court would have refused to
consider them.

at =, 713.

2In Hunter v Livingston Development Corporation
1986 SC (HL) 31 the parties had, during the
negotiations, deliberately rejected the use of
model form D and had chosen to use model form B.
The court allowed reference tc be made to the
communings in support of an argument that, having
rejected D, it was unlikely that the parties
intended an ambiguous expression ("the works") in
B to be interpreted in a way which would have had
the same result as if D had been adopted.

*Mackenzie v Liddell (1883) 10R 705 at p 715.
Lord Justice-Clerk Moncrieff concurred with Lord
Craighill "excepting the passage in regard to the
previous communings®.
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3.27 As the law is complicated, it may be usefﬁl to
sum up the position we have reached in relation to
the admissibility of evidence of prior negotiations
in the interpretation of contracts.

General rule. Extrinsic evidence inadmissible.

Exception. Evidence of surrounding
- circumstances admissible.

Sub—exception. Evidence of prior
 negotiations inadmissible.

Sub-sub~exceptions. Evidence
of prior negotiations
admissible.
(a) where negotiations
expressly referred to. in
contract
{b) where negotiations
impliedly referred to. in-
contraét -
(c) to .identify subject-
matter of contract
(d) to exﬁlain technical
expressions or
expressions not in plain
English o
(e) to show contract’
forms part .of = larger
contract “in light of
' which it must  be
' interpreted = - )
(£) -(ﬁossibiy) to show -
 that parties negotiated
: 6n;én'aqréed.ba5isias:tq



the meaning of an
ambiguous term.

3.28 (b) Deletions. It sometimes happens that
written contracts contain words, still legible,
which have been deleted by the parties before the
contract was executed. The question has arisen
whether a court, in interpreting the contract, can
have regard to the deleted words. It might be
thought that this was not a gquestion of the
admissibility of extrinsic evidence at all, as the
deleted words are there to be read 1in the
contractual document intself. However, in Inglis v
Buttery' the House of Lords held that deleted words
fell to be treated in the same way as prior
communings and that the court could not look at
them in interpreting the contract. In that case the
deleted words were -"but if any new plating is
required, the same to be paid for extra" - and the
fact that they were deleted suggested, although not
conclusively, that any necessary new plating was to
be supplied by the ship repairer within the
contract price. Fortunately, the court managed to
construe the contract in this sense without taking
the deletion into account. In a later case? the
Court of Session was faced with a situation in
which the words '"including interferences of
Government Authorities or their officials" had been
deleted from the clause relating to restraints of
Princes in a'standard form of charterparty. The
court tock the deletion into account in deciding
that the clause in its reduced form did not apply
to the actions of customs authorities. Three

'(1878) S5R (HL) 87.
2raylor v John Lewis Ltd 1927 SC 891.



members of the court thought that Inglis v Buttery
did not prevent the altered contract from being
compared with the unaltered version as an aid to
interpretation. It is difficult to resist the
impression that the court was simply refusing to
apply the earlier case in a situation where to
apply it would have seemed unreasonable. It is not
clear how a court would decide today if faced with

a similar situation.!

3.29 (c) Subsequent conduct. The general rule is

that a contract cannot be interpreted by reference
to the subsequent conduct of the parties.
Subsequent conduct, perhaps illogically, 1is not
regarded as .-part of the "surrounding
circumstances". This -is clearly the rule in
England,? and is probably also the general rule in
Scotland,slThere are, however, qualificaticns and

exceptions.

3.30 One important qualification in: Scottish law,
which has no counterpart in English law, is that
subsequent conduct cannot be regarded as including
subsequent writings. Regard can be had to the
subse@uent writings of the parties. In Turnper v

'The sheriffs Walker refer to both decisions,
point out that -the circumstances -appear: to. be
almost identical, and say that "there is a doubt"
as to the existing law. See Evidence, - para 274.
Professor David Walker in his bock on Contracts (24
edn 1985 at para 24.9) submits that the course
followed in TayIor is the better course. "The
deliberate deletion of a word or phrase is as much
an expression of intention as is an express
statement."™ - o ‘ e N a

Ywhitworth Street Estates Ltd v Miller [19707
AC 583; Wickman Toocls v Schuler [1974] AC 235.

* McBryde, Contract, para 19-13..



MacMillan-Douglas' the question was whether a
contractual obligation to grant a right of access
meant a right of access in favour of the purchasers
of a property perscnally or a right in favour of
them and their successors in title to the property.
If the court had had to construe the contract on
its own it would have held that only a personal
right was covered. However subsequent writings of
the parties proved that the intention of the
parties at the time of contracting was that the
right referred to was to be a right in favour of
the purchasers and their successors in title. So
this meaning prevailed. The court referred with
approval to the statement in Gloag on Contract to
the effect that
"in a question as to the construction of a
written contract it is always competent for
one party to prove that the intention of the
parties was what he avers it to be by the writ
of the opposing party, provided that the writ
is subsequent to the date of the contract...
in question."?
There are other cases where a contract has been
interpreted in the light of subsequent writings of

the parties.?

3.31 Ancther gualification is that subsequent
conduct may give rise to perscnal bar and may, in
an appropriate case, prevent one party from

'1989 SLT 293.
2(2d edn 1929) p 376.

3see Boyle & Co v Morton & Sons {1903) SF 416;
Hall v Mcwilliam 1993 GWD 23-1457.
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challenging an interpretation of the contract.'

3.32 Yet another gqualification is that subsequent
actings may be referred to where the question is
not as to the interpretation of a term -in the
contract but as to the importation of a missing

term.?

3.33 It is difficult to be sure what excepticns,
properly so called, there are to the general rule
so far as subsequent actings are concerned. There
are several Scottish cases in which judges have had
regard, or have said that they could properly have
regard, to the subsequent actings of the parties in
interpreting a contract.? However, it must be

'See’ eg Macdonald v Newall (1898) 1F 68. It is
the same in England. See Whitworth Street Estates
Ltd v Mlller 1970 AC 583 by Lord Wllberforce at p
615.

‘2%acgill v Park (1899) 2F 272; McAllister v
McGallagley 1911 SC 112. It is the same in England.
See Mears v Safecar Security [1282] 2 All ER 865,

.+ 3scott v Howard (1881) 8R (HL) 59 by Lord
Watson at p 67 ("if there had been any ambiguity
... I think they [ie subsequent actings] might have
been legitimately referred to, to explain the
ambigquity"); Hunter v Barron's Trs (1886) 13R 883
by Lord Craighill at p 8%2 ("the conduct of parties
is, - -apart from - express terms, the” best
interpretation we can have"); Jopp's Trs. v Edmond
(1888) 1SR 271 by Lord Rutherfurd Clark at p 282
("the contracts should be construed as the parties
themselves construed them for a long course of
years"); Dowling v Henderson (1890) 17R 921;
Mackenzie v Liddell (1893) 10R 705 by Lord
Craighill at p 714 ("the conduct of the defender
immediately after the charter-party was signed
supports, not that for which he now argues, but the
pursuer's interpretation®™); Macgill v Park (1899)
2F 272 by Lord President Balfour at p 275 ("It
appears to me to be immaterial whether the practice
[ie the subsegent  actings]. is treated as being
evidence of the contract ... or as construing that-



doubtful whether all of these earlier Scottish
cases would now be followed in the light of the
observations of the House of Lords in the English
cases of Whitworth Street Estates (Manchester) Ltd
v James Miller & Partners Ltd' and Wickman Tools v
Schuler?’. The House of Lords has, however,
recognised that there are exceptions and similar
exceptions may well be reccognised in Scotland.

3.34 One exception, illogical but clearly
recognised in both Scottish and English law, is for
contracts of ancient date.3

contract®"); North British Railway Co v Magistrates
of Edinburgh 1920 SC 409 by Lord President
Strathclyde at p 425 ("This contract, construed by
the parties' actings, means exactly what it says -
neither more nor less."); Welwood's Trs v Mungall
1921 SC 911 by Lord Cullen at p 929 ("the question
alway is, and must be, one of arriving at the true
intention of the parties to the particular
instrument which may be under consideration, and it
is competent to show from the context of the deed,
or from the explaratory actings of parties under
it, .or from both, +that the words ‘minister's
stipend* have been used in their natural sense™);
Watters v Watters 1927 SC 310; AM Carmichael Ltd
v Lord Advocate 1948 SLT (Notes) 88; Smith v
Johnstone 1%4% SLT (Notes) 1ll1; Hylander's Exr v H
& K Modes Ltd 1957 SLT (Sh Ct) 69, where Sheriff A
G Walker noted the conflicting views on this
guestion but said that if it were permissible to
look at subsequent actings they confirmed the
interpretation at which he had arrived
independently of them.

(197071 AC 583.

2[1974] AC 235.

353ee Heriot's Hospital v McDonald (1830) 4 W &
S 98; Clyde Navigation Trs v Laird & Son (1883)
10R(HL) 77; Wickman Tools Ltd v Schuler {[1974] AC
235.

89



3.35 Therer 1is probably. . an exception allowing
evidence of subsequent possession of land to be
used to interpret an ambiguous description in a
title but this exception 'is, at best, of very
limited application in contract law.'

3.36 There may be an exception in Scottish law for
cases where there is a legal rule of interpretation
which applies in the absence of an indication of a
contrary intention. In deciding whether there was
a contrary intention the courts may be free to have
regard to subsequent actings. An exception to this
effect makes sense of a strong line of Scottish
cases which have never been expressly overruled.
For example, a legal rule that "Whitsunday"
normally meant a certain date was displaced by
evidence of subsequent actings which made it clear
that the parties must have intended it to bear
another date.? a ‘legal rule that an obligation to
relieve of public burdens normally did not refer to
burdens under future 1e.g:|.slatz.on wass d:l.splaced by
evidence of subsequent actings which made it clear
that the parties :Lntended the obligation ‘to. cover
all burdens, - including those  under future
legislation.?"__And, similarly, a legal rule that an
obliqatioﬁ to relieve of minister's stipend did not
normally ¢ovéf' :augment'atiohs.. of stipend was

- 'see Gloag, - Comtract, (2d edn 1929) 376;
McBryde, Contract, 425 and the comments in Wickman
Tools Ltd v Schuler {1974] AC 235 con the leading
English case of Watcham v Att Gen of South African
Protectorate [1919] AC 533 which is cited by Gloag
as authority.

Hunter v Barron's Trs ( 18-8‘6-') 13R 833._

. 3Nortr British Railway co v Mag.r.strates of
Edinburgh 1920 SC 409.
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displaced by evidence of subsequent actings which
made it clear that the parties intended the
obligation to cover stipend as it might be from
time to time.! The difficulty with this exception
is that if it makes sense then the general rule
does not.

3.37 There may be other exceptions.? The law is
obscure.

3.38 Custom or usage. Evidence of a custom or usage
of trade is admissible to explain technical terms
or ambiguous, or possibly ambiguous, expressions.?
This is an important exception to the rule
excluding extrinsic evidence for the purpose of

interpreting expressions in written contracts.

3.39 Criticisms of the existing law. The most
obvious criticism of the existing law is that it is
complicated, uncertain and obscure. However, a more
fundamental criticism is that the courts have
attempted to achieve a sensible result by
inappropriate means. It is the very
inappropriateness of the means which leads to the
complexity, uncertainty and obscurity.

‘Welwood's Trs v Mungall 1921 SC 91l. See, in
particular, the explanation by Lord President Clyde
at p 926 where he said that some ruies of
interpretation were just “presumptive ... and may
yield to evidence of contrary user".

2See McBryde, Contract, 425. In the Wickman
Tools case Lord Wilberforce was more prepared than
Lord Simon to recognise that there might be
exceptions to the general rule, eg for cases of
latent ambiguity.

3sworn Securities Ltd v Chilcott 1977 SC 53 at
p 73.
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3.40 The sensible result which the courts are
seeking to achieve is the exclusion of evidence of
unhelpful, irrelevant matter. They want, gquite
rightly, to rule out evidence of the parties'
secret, subjective intentions and evidence of prior
positions or subsequent positions which have
nothing to do with the meaning of expressions used
in the contract. The inappropriate means chosen to
achieve this result is the adoption of a rule that
extrinsic evidence is generally inadmissible in the
interpretation of - written contracts.” That is
inappropriate for two reasons. First; it is of no
help in relation to oral contracts. Yet in relation
to them too it is desirable to exclude evidence of
irrelevant matter, such as a party's secret
subjective intention. Secondly, it - has the
unfortunate side effect of also excluding evidence
which may be highly relevant and important, such as
evidence of an express agreement between = the
parties immediately before the execution of their
written. contract that an expression in it is to
bear a particular meaning. This unfortunate side
effect is countered ‘hy sweeping :exceptions: which
weaken the rule to such an extent that it almost
ceases to have any -effect except in relation to
prior communings and subsequent actings. Even in
those two cases there are exceptlons which, as we
have seen, are extens:.ve. -

3.41 Prdvisional ' proposal for - reform. - AN
alternative approach would be to make it clear
that, as a matter of substantlve law the secret,

subjectlve 1ntentlons of the part:.es are completely'
irrelevant. We " have already made a ‘proposal



designed to achieve this result.!' Once this has
_ been done it is for consideration whether the rule
on the admissibility of evidence could not simply
be that all relevant evidence is admissible. This
is the approach adopted in the United Nations
Convention on Contracts for the International Sale
of Goods, which we have already used as a model in
relation to the law on the formation of contracts.
Article 8(3) of the Convention provides as follows.
"In determining the intent of a party or the
understanding a reasocnable person would have
had, due consideration is to be given to all
relevant circumstances of the case including
the negotiations, any practices which the
parties have established between themselves,
usages and any subsequent conduct of the
parties.™
‘That could be adapted for our purposes by adding
after "party" the words "or the shared common
intention of the parties". The main difference from
the existing law of Sceotland would be in relation
to prior negotiaticons and subsequent condudt. it
will be noted, however, that it is only relevant
circumstances of the case which can be looked at,
and that they are only to be given "due
consideration”. Moreover, under the Convention and
under the proposal which we have made earlier, the
intent of a party is not of any importance unless
the other party knew or could not have been unaware
what that intent was. -

3.42 As a matter of principle it must, we think, be
right to have regard, so far as possible, to all
relevant circumstances before deciding how a

'see para 3.10 above.
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disputed expression in a contract should be
interpreted;. If that is not done there is a risk of
injustice. There is a risk of imposing on the
parties a contract which is different from the one
which they in fact made. Given the scope of the
existing exceptions. to the general _fule on
extrinsic evidence, the important question is
whether there would be such serious practical
disadvantages in admitting evidence of relevant
prior communings or subsequent actings as to
cutweigh the obvious considerations of justice and
principle in favour of admitting all relevant
evidence. No-one would wish to increase the cost
and complexity of legal proceedings by a change in
the law which would allow an uncontrollable flood
of evidence as to prior negotiations or subsequent
communings to be led. So long as the evidence was
confined to evidence of relevant circumstances we
do not beliewve that, if the substantive law were
clarified as we have suggested, there would be
serious practical disadvantages. The difficulty
would be in applying a test of relevancy with
sufficient rigour. To. ease the task of the courts
in . this respect we considered recommending that
rules of court should provide that anyone wishing
to lead ex'_trinsic -evidence for the purpose of
interpreting an expression in.a cantract would be
required to include specific averments as. to the
expression to be interpreted, as to the meaning
which the expression is alleged to bear and as to
the facts which support that meaning. However,
after further consideration, we _provisionally
concluded that. this would be unnecessary. It seemed
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to us that existing principles', which judges could
be expected to apply rigorously if the law on the
admissibility of extrinsic evidence were changed,
would be sufficient. We would, however, welcome
views on this point. '

3.43 Our provisional proposal, on which we invite

views, is therefore as follows.
3. In determining, for the purpose of the
rule suggested in proposition 2 above, the
intent of a party, or the shared common
intention of the parties, or the understanding
a reasonable person would have had, due
consideration should be given to all relevant
circumstances of the case including, where
relevant, the negotiations, any practices
which the parties have established between
themselves, usages and any subsequent conduct
of the parties.

Position of third parties.
3.44 We considered whether there was a need for a

special statutory protection for third parties so
that they could not be prejudiced by unusual

'see Sutton & Co v Ciceri & Co 1890 17R {HL) 40
by Lord Watson at p 43. "The present case appears
to me to illustrate the impropriety of permitting
general evidence to be led as to the meaning of
words of contract without a distinct averment on
record as to the particular words to which the
proof is to be directed, and the precise technical
or trade meaning which the person making the
averment desires to attribute to them. The
consequence of disregarding that rule is, that the
bulk of the evidence in this case, whilst it might
be of some use to a person about to compile a
dictionary, is not of the slightest use in
construing the contract of the parties....There is
very little of that evidence relevant..."
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meanings being assigned to expre551ons in a
contract on which they mlght have relied. The
considerations here are similar to those whlch‘ﬁe
discussed eérlier in relation to proof of
additional contract terms' and for similar reasons
we do not believe that any speéial statutofy
protection would be necessary. Third parties
already take the risk that one of the many
_ exceptlons toe the extr1n51c ev1dence rule would
' apply. It would be better to expect. them to take
steps to protect themselves where necessary than to
haﬁe-a rule which meant that the same contract
might be intérpreted in different ways in

proceedings between different parties.
Conveyances

3f45 For some purposes dispositions. and other
conveYanées ére regarde'd“as contracts. -Thj.s is not
the place to discuss the merits of that‘approach.
We do not interid, however, our proposals on the
interpretation of contrécts to extend to
dispositions and other conveyances. In relation to
such documents it is of paramount importance. that
third pérties, including the Keeper of the
Regiéters of Scotland, shoul& be able to rely on
what is said in them. The balance bétwééh‘Ce:tainty
and justice ééemé"ﬁb ﬁéﬂfo be different in. such
éaseé. We thlnk therefbre that it should be made
clear that for this partlcular purpose dlsp051tlons
and other conveyances ‘are not to be- regarded - as
contracts;or as documents. contalnlng.contractual

terns.

'See para 2.45 above.
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4. Feor the purpose of the above proposals on
the interpretation of contracts, a dispesition
or other unilateral document which is intended
te operate, whether or not in conjunction with
some step such as registration, as a
conveyance of property or as a title to
property is not to be regarded as a contract
or as a document containing contractual terms.
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PART IV =-. - L
' SUPERSESSION OF CONTRACT BY CONVEYANCE

The existing law

4.1 Genmeral rule. The rule with which we are
concerned in this part of the discussion paper is
that, where a contract is followed by a conveyance
or other deed which is intended to implement it or
give effect to it, the contract is superseded by
the conveyance or other deed. The rule receives its
widest application in relation to missives for the
purchase of houses and dispositions in implement of
those missives. The classic statement of the rule
was by Lord Watson in Lee v Alexander'. He said
that
"According to the law of Scotiand, the
execution of a formal conveyance, even when it
expressly bears to be in implement of a
previous contract, supersedes that contract in
toto, and the conveyance thenceforth becomes
the sole measure of the rights and liabilities
of the contracting parties".
This statement must be gqualified in one obvious
respect. It is not the mere execution of a
conveyance which supersedes the pricr contract. The
conveyance is executed by the disponer alone prior
to the settlement of the transaction. 1If the
contract fell at that stage the disponee would have
no contractual right to delivery of the disposition
and the disponer would have no contractual right to

'(1893). 10R (HL) 91 at p 96. This was actually
a case on the construction of a disposition but, as
so often happens, the remarks of a judge have been
taken out of context and applied as if they were a
statutory provision.
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payment of the price. The supersessicn rule is
unsatisfactory but it is not quite as daft as that.
It is the delivery and acceptance of the conveyance
which bring about the supersession. Lord Watson
expressed the rule more accurately ten years later
in orr v Mitchell'.
"Where a disposition in implement of sale has
been delivered to and accepted by the
purchaser it becomes the sole measure of the
contracting parties! rights, and supersedes
all previous communings and contracts however
formal."?
In this form the rule remains in full force. The
most recent book on conveyancing states simply that
"when the disposition is delivered, the
missives are superseded in toto".3

4.2 The rule, however, is not limited to
conveyances. It applies to leases and possibly to
other formal documents intended to implement or
give effect to prior contracts.*? In such cases the
supersession will occur when the formal document
takes effect, which, in the case of a mutual
document, will generally be when the document is

1(1893) 20R (HL) 27 at p 29.

’Again this was a case on construction, not
supersession of a contract tsrm. The question was
what had been  conveyed and, in answering that
question, it is cobvious that a court will look only
to the conveyance. Again, however, the statement is
often taken out of context.

3Gretton and Reid, Conveyancing, (1993) p 334.
We are grateful to the authors for allowing us te
see the relsvant pages of their book prior to
publication.

“see eg Robertson’s Trs v Lindsay (1873) 1R 323
by Lord Deas at p 327 (lease).
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executed.! In its application to mutual documents
the supersession rule is particularly liable to
become confused with the rule on proof of
additional terms which we considered in Part II. It
is not always clear whether a court is deciding a
case on the ground that proof of an additional term
is inadmissible or on the ground that the alleged
term, even if proved or admitted, has- been
superseded by the execution of a formal decument.?

4.3 Nature of rule. The supersession rule is not
a rule of the law of evidence like the rule on
proof of additional terms which we have considered
in -Part II of this paper. It does not say that
certain things can be proved only in a certain way
or that certain evidence is inadmissible. It is a
rule of the substantive law. It séys that certain
contract terms, even if admitted by both parties to
have been agreed, no longer have any legal effect.
In a typical supersession case there is no dispute

'See Robertson's Trs v Lindsay, above, by Lord
President Inglis at p 326. "In the ordinary case
mutnal contracts do not require delivery." See also
Korner v Shennan 1950 SC 697. (Supersession of
earlier agreement by formal lease took effect only
from date of lease.} T

’see eg Claddagh Steamship Co v Steven & Co
1919 SC (HL) 132 where the Court of Session seemed
to treat the case as one on the proof of additional
terms and the House of Lords seemed to treat it as
one on the supersession. of a contract by formal
documents.  Interestingly, the House of Lords held
that supersession had not occurred bhecause the
intention o©of the parties was that the formal
documents were not: to supersede: the earlier
contract but were only to. be "pieces: of machinery"
for carrving it out. The case is hard to reconcile
with other supersession cases. See also Norval Vv
Abbey 1939 SC 724 where the opinions are mostly
about proof of additional terms but there are
references also to the supersession ground.
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as to what the relevant contractual terms are. The
dispute is as to whether they are still in force.
The party who wishes to escape from their effect
does not deny their existence and plead that
extrinsic evidence of them is inadmissible, but
pleads that they have been superseded.’

4.4 The rule with which we are concerned is not a
rule on the supersession of prior communings, which
are not in themselves contractual terms, by
contracts. There is no need for a rule of law to
supersede prior communings which are not
contractual terms. They are never binding in the
first place. There may be a question as to whether
they can be referred to for the purposes of
interpretation but that is a separate question
which we have considered in Part III of this paper.
The rule with which we are here concerned relates
to the supersession of contracts by convevances or
other documents intended tc implement or give
effect to those contracts, not to the supersession
of prior communings by contracts.

4.5 Scope of rule.Gloag thought that the rule

applied only to those matters which fell within the

proper scope of a disposition.
"The rule ... holds with regard tec questions
such as the nature and extent of the subjects
conveyed, which fall within the province of
the conveyance.... It does not, it is
submitted, hold with regard to conditions of
the contract which would not, in the ordinary

'See eg Winston v Patrick 1980 SC 246 where the
defenders pleaded that Ysaid missives having
thereby been superseded, the defenders should be
assoilzied”.
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course of business, find any place or mention
in a conveyance intended merely to transfer or
complete the right to pfoperty passing under
the contract."’

There was authority for this view in the case of
Jamieson v Welsh® where the Lord Ordinary had held

that

a disposition had superseded the missives in

relation to fittings such as grates, gas-~brackets

and

finger plates. The Inner House reversed. the

decision. Lord Mclaren said that

"The Lord Ordinary's proposition would be
sound if qualified to this extent, that it is
not competent to. go behind a deed of
conveyance which exhausts the subject-matter
of the contract, but in the case of a deed
which either bears to be in part performance,

Lord

part performance, the contract subsists until
performance is complete®.?

Kinnear agreed. He said that

-"when: a disposition has been delivered and

‘accepted in performance of a contract for the
sale and purchase of land, it is finmal and
conclusive as the expression of intention of
the parties in regard to all rights which it
is intended and adapted to carrv....The

~disposition is a written instrument for its

own purposes, and has nothing to do with the

lcontract (2nd ed, 1929) p 368. See also Burns,

Conveyancing Practice (4th edn) pp 324 - 325 and

Reid

1981

, "Prior Communings and Conveyancing Practice",

JLSS 414. :
2(1900) 3F 176..
5At p 181. Emphasis added.
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sale of corporeal moveables,.."!

It will be noted that, although made in a case
concerning moveable fittings, these statements were
general in scope and must have appeared to Gloag to
provide ample justification for his view. Gloag's
view was referred to with approval in a sheriff
court case in 1966 where it was held that a
warranty that there were no outstanding local
authority notices survived the delivery of the
disposition. "It does not," the sheriff said,
"offend against the disposition to return to the
missives on a matter the disposition is not
concerned with."? However, this is not the way the
law has been applied since the case of Winston v
Patrick.® As this case has been the cause of much
of the difficulty recently experienced in this area
of the law it must be carefully examined.

4.6 The pursuers in Winston v Patrick had bought
a house from the defenders. The missives included
a clause whereby the sellers warranted that "all
statutory and local authority requirements in
connection with the subjects of sale... have been
fulfilled". The pursuers claimed that, after entry
and the delivery of the disposition, they
discovered that an extension to the house had not
been built in accordance with the requirements of
the local buildings authority and was defective.
They clained damages. They pleaded that the
defenders were obliged tc construct the extension
"in accordance with their obligation in the said

'At p 182. Emphasis added.
®Bradley v Scott 1966 SLT (Sh Ct) 25 at p 26.
31980 sc 246.
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missives" and, having failed to do so, were in
breach of contract. The defenders pleaded that the
pursuers' averments were irrelevant and that the
missives had beern superseded by the disposition.
The sheriff repelled these pleas and allowed the
parties a proof of their averments. On appeal the
sheriff-principal held that the pursuers' averments
were irrelevant and dismissed the action. This was
affirmed by the Second Division of the Court of

Session.

4.7 The case was decided in the Court. of Session
on a narrow point of pleading. The court held that
the clause in gquestion did not cblige the defenders
to do anything. It was simply a  warranty. The
pursuers' plea that the defenders were obliged to
construct was therefore based on a fallacy. That
was "the short answer to the case".!' So far,
Winston v Patrick 1is authority only for the
unremarkable proposition that pursuers who plead
that defender.s. .are Jin breach of contract for
failing to do X cannot succeed if the contract does
not oblige the defenders to do X. However, in
deference to the arguments presented, the court
proceeded to make some observations on the
supersession rule. These observations make it clear
that the pursuers would not have succeeded. even if
they had pleaded a breach of the warranty instead
of a breach of a non-existent. obligation to do
something.

'Lord Justice-Clerk Wheatley, delivering the
opinion of the Second Division, at p 249.
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4.8 The court referred first to Lord Watson's

1 that "the execution

statement in Lee v Alexander
of a formal conveyance, even when it expressliy
bears to be in implement of a previous contract,
supersedes that contract in toto". It said that it
was "accepted" (presumably by counsel in the case)
that this was the applicable general rule. It was
also accepted that there were exceptions to the
rule. . .
"Examples of these were (a) where the missives
incorporated obligations in relation to
moveables which would not be appropriate to be
included in a disposition of heritage, (b)
where in the missives there was a collateral
obligation distinct from the obligation to
convey the heritage, and (c) where there was
an agreement in writing either in the missives
or in a separate document or in the
disposition itself that a personal obligation
included in the mnissives would subsist and
remain in force even if it was not included in
terms in the disposition."?
Counsel for +the pursuers argued that these
exceptions could be -extended to cover the case
where the evidence showed that the parties intended
that one or more of the obligations in the missives
would remain in force after the delivery of the
disposition. In this case such an intention could
be implied. The only purpose of including a
warranty as to the standard of construction was to
give the pursuers a right of action if at a later
date it was discovered that the warranty was not
fulfilled. The pursuers had expressly averred that

'(1883) 10R (HL) 91 at p 96.
Lord Justice-~Clerk Wheatley at p 249.

105



it was not normal conveyancing practice to include
such warranties in the disposition.’ The court
said that this argument could not be sustained. In
none of the reported cases had it ever  been
suggested that a presumed intention was the =est
for deciding whether an obligatién in the missives
which was not .repeated in the disposition
constituted an exception to the general rule. The
court clearly did not regard the supersession rule
as being confined to matters within the proper
province of a disposition. It regarded it as a rule
of gquite .general scope, subject to a few
exceptions. This case, the court =said, did not come
within any of the recognised exceptions. In

particular, it did not invelve a collateral
obligation.
"In the instant. case... there was no

obligation to carry out future work on the

premises but simply a warranty that certain
works had been carried out in the past. There

.. Was no personal or collateral cbligation here

to be carried into the future and so the

 general rule applied."?

These cobservations on the supersession rule and the

exceptions to it, although not necessary for the
decision of the case, .have since been accepted as
authoritative by Outer House. judges and sheriffs.

4.9 Winston v Patrick caused consternation and
uncertainty. It caused consternation because it
applied the supersession rule in a way in which it

This averment had been added by - amendment
before the appeal to the Court of Session.

Lord Justice-Clerk Wheatley at p 250.
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had been assumed that it would not be applied.! It
caused uncertainty because it left the scope of the
exceptions unclear. Were the exceptions mentioned
by Lord Wheatley the only exceptions? What did
they mean?

4.10 Before leaving the question of the scope of
the rule we should note that it has been held not
to apply where a contract in the form of articles
of roup is followed by a conveyance.? There appears
to be no reason for this possible limitation on the
scope of the rule other than the chance development
of the case law.

Exceptions

4.11 Lord Wheatley in Winston v Patrick mentioned
three exceptions to the supersession rule - (a)
obligations in relation to moveables (b) collateral
obligations and -¢c) -personal obligations covered by
an agreement in writing "either in the missives or
in a separate document or in the disposition
itself" providing for their survival. The view has
been expressed that these exceptions are

'See Reid, "Prior Communings and Conveyancing
Practice"™ 1981 JLSS 414 and para above; Gretton
and Reld, Conveyancing (1993) p 336. ("No case this
century has caused more surprise and worry to the
conveyancing profession...")

’Young v McKellar 1309 SC 1340.
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exhaustive,! and certainly it is. difficult to
explain the way in which the warranty was dealt
with in Winston v Patrick if any 'much wider

‘exception exists..

4.12 Obligations in relation to moveables. The
scope of this exception is clear. Typically it
would cover obligations relating to such things as
'garden furniture and moveable fittings.? One
‘curicus thing about the exception is - its
unprincipled nature. Obligations relating to
moveables are not the only kind of obligations
"which would not be appropriate to be included in
a disposition of heritage".?® Another curious thing
about this exception is that it seems to be just an
exanple of the second exception for collateral

obligations.*

4.13 Coliateral obligations. The scope of this
exception is not clear. Lord Wheatley referred in
Winston v Patrick to a collateral obligation in the
missives "distinct from the obligation to cdnvey
the heritage".® It might be thought that this
would cover the type of obligation which arises
from a contractual warranty as to, £ 61': example, the
condition of the subjects or compliance with local

'By Lord Milligan in Taylor v McLeod 1990 SLT’
194 at p 199 and Porch v MclLeod 1992 SLT 661 at p
663 and by Sheriff Gordon in Greaves v Abercromby
1989 STLR 11 at pp 14 and 15.
2pAs in Jamieson v Welsh (1900) 3F 176.
Winston v Patrick 1980 SC 246 at p 249.

“As is pointed out in .Gretton and Reid,
Conveyancing (1993} p 337. . B

At p 249.
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authority planning or building requirements. Such
an obligation is clearly distinct from the
obligation to convey the heritage.! Yet, as we have
seen, it was precisely this type of obligation
which was held not to be collateral in Winston v
Patrick.

4.14 An attempt has been made to confine Winston v
Patrick within narrow bounds by saying that it
merely holds that a warranty as to the state of
affairs at the time of conclusion of the missives
cannot be collateral.? A warranty relating to some
future date, such as the date of entry, may be
collateral, as of course may be an obligation
actually to do something in the future.? It is
difficult, however, to see any basis for this
distinction other than some obscure statements in
Winston v Patrick itself which come dangerously
close to the heresy that a contractual warranty as
to an existing state of affairs cannot give rise to
a continuing cbligation. The distinction certainly
derives no support from the ordinary meaning of the
word "collateral". A more principled view would be

'See Bradley v Scott 1966 SLT (Sh Ct) 25 where,
in relation to a warranty that there were no
outstanding local authorlty notices, the sheriff
said that it did not  T"offend against the
disposition to return to the missives on a matter
the disposition is not concerned with" and Bourton
v Claydon 1990 SLT (Sh Ct) 7 where the sheriff held
that a provision in the missives that the central.
heating system would be in good order at the date
of entry was a collateral obligation which had
nothing to do with the conveyance of heritage.

®see Taylor v McLeod 1990 SLT 194 by Lord
Milligan at p 198.

3see Gretton and Reid, Conveyancing (1993} pp
341 - 342.
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that obligations deriving from warranties as to the
state or condition of the property are either
always collateral, on the ground that they are
distinct from the obligation te convey, or always
non-collateral, on the ground that they relate to
the heritable property sold and are a normal and
intrinsic part of the sale. Not surprisingly, the
position in relation to provisions in the missives
as to the state or condition of the subjects
remains confused and uncertain. As Gretton and Reid
note _
"the standard clause: "the central heating
system will be in good working order at the
date of entry" has on separate occasions been
held both tc be collateral' and also not to be
 collateral®". :

4.15 The exception for collateral obligations
clearly covers ohligations to deliver moveables®,
to build on.the property sold,* to do other work
on the property® or to reimburse certain

expenditure.®

‘7ones v Heenan 1988 SLT (Sh ct) 53, Taylor v
McLeod 1990 SLT 194. .

: 2J’am.Lesc:»n v Stewart 1989 SLT ( Sh Ct) 13 . Parker
v O'Brienm 1992 SLT .(Sh Ct) 31.

_3Jami.eson, v Wél;_;b. ( 1.900) 3F 176.

“See eg McKillop v Mutual Securities Ltd 1945
SC 166; Hardwick v Gebbie 1991 SLT 258, King v
Gebbie 1993 SLT. 512. .

’See eg Pena v Ray 1987 SC 1, Jones v Heenan
1988 SLT (Sh Ct) 53.

bSee eg Central Govan Housing Assbciation Ltd
v R Maguire Cook. . & Co 1988 SLT 386; Wood V
Edwards 1988 SLT (Sh ct) 17.
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4.16 Personal obligations covered by an agreement
in writing.. The scope of this exception is also
unclear. Lord Wheatley envisaged that the writing
might be either in the missives or in a separate
document or in the disposition itself. At first
sight it might seem that the exception is simply a
recognition of the principle of freedom of contract
and an expression of the idea that the supersession
rule is not mere formalism but is an attempt to
give effect to the intentions of the parties.'
What, however, does the word "personal" mean in
this context? It could be meant to cover all
obligations other than real burdens, but that seems
unlikely as a real burden could not be created by
the missives alone. It could, in the context, be
mere surplusage. If real burdens are left out of
account, all obligations are personal obligations.
On this view a clause in the missives providing for
obligations arising under them (other than those
fully implemented by the settlement of the
transaction) to survive the delivery of the
disposition, or to survive for a stated period,
would be effective even if not repeated in the
disposition and even if the obligations in question
were not collateral. This view was accepted in some
cases decided after the decision in Winston v
Patrick where non-supersession clauses in the
missives were regarded as effective.? There are,
however, sheriff court cases where it was held that
once missives had been followed by the delivery of
the disposition they could not be locked at even to

'See Jamieson v Stewart 1989 SLT (Sh Ct) 13 by
Sheriff-Principal Caplan at p 16.

’see Jamieson v Stewart above; Taylor v McLeod
1990 SLT 194.
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see if they contained a non-supersession clause'.

These cases seem to depend on the proposition that
the supersession rule is a rule of the law of
evidence, which seems doubtful. More recently some
judges have taken the view that the word "perscnal®
in Lord Wheatley's statement of the exception for
perscnal obligations covered by a written non-
supersession clause is not mere surplusage but is
meant to dencte a limited class of obligations. The
difficulty is to know what that class could be if
"personal obligations" are to be different from
" "collateral obligations", which survive even
without a non-supersession clause.? One suggestion
is that personal obligations are "obligations
relating to the parties personally as opposed to
obligatiens relating directly to the subjects of
sale".’ It has been held that an obligation to
exhibit evidence of the grant of certain consents
to building operations together with certificates
of completion was not a personal obligation and
could not be preserved by a non-supersession clause
in the missives.® The obligation arising under a
warranty that all necessary consents and warrants

'Finlayson v McRobb 1987 SLT (Sh Ct) 150; Wood
v Edwards 1988 SLT (Sh ct) 17.

‘See Taylor v McLeod 1990 SLT 194 where Lord;
Milllgan pointed out, at p 199, that if the third
exception 1is to -add materially to the second
exception = "what must be envisaged is a  non-
collateral but personal cbligation in the missives
coupled with the agreement in writing". See also
Greaves v Abercromby 1989 SCLR 11 where Sheriff
Gordcn clearly had some difficulty in
distinguishing between collateral and personal
obligations. . : e

3Gretton and Reid, Conveyanc1ng (1993) P 339.
4Greaves v Abercromby, above.
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had been cbtained and complied with has also been
held not to be a personal obligation capable of
being preserved by a non-supersession clause in the

missives.’

4.17 The result of the cases which have denied
effect to non-supersession clauses in the missives
alone is that conveyancers, to ensure the survival
of conditions in the missives which might not be
regarded by a court as collateral, have been forced
to repeat them in the disposition or at least refer
to them in a non-supersession clause in the
disposition. It has even been suggested that a non-
supersession clause in the disposition may not be
effective to preserve an obligation which is not
"personal" because, in Winston v Patrick, this word
qualifies written agreements in the disposition as
well as those in the missives.?

Criticisms of the existing law

4.18 The supersession rule as it is currently
applied often fails to give effect to the intention
of the parties. This is most obvious when express
non-supersession clauses in the missives are denied
effect, but it is often almost equally clear in
cases where there is no non-supersession clause.
Warranties as to the state or condition of the
subjects sold or as to the adequacy or efficiency

"Porch v McLeod, above.

’Gretton and Reid, Conveyancing (1993) pp 339 -
340. See alsc the comment by Mr Reid on Greaves v
Abercromby 1989 SCLR 11. In that case Sheriff
Gordon said that "The supersession rule requires
that any obligation which is to survive the
missives should be repeated in the disposition.®
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of central heating systems, 1lifts or other
appliances will generally be intended to give rise
to a right of action after entry. Yet, under the
existing law, there is no quarantee that they will
survive the delivery of the disposition.

4.19 The supersession rule as it is, or may be,
currently applied cbliges cautious conveyancers to
insert clauses in dispositions which do not
properly belong there and which have nothing to do
with the actual conveyance of the property. This is
contrary to public policy. An important object of
law reform in relation to conveyancing in the last
hundred and fifty years has been to try to cut out
unnecessary words in dispositions.

4.20. The supersessicn rule, as it 1is currently
applied, is productive of doubt and unnecessary
litigation. It tempts sellers who have voluntarily
granted certain warranties, or agreed to certain
conditions, to take their stand on a technical
argument that the disposition has superseded the
missives and force the purchaser to litigate, with
uncertain prospects of success. |

4.21 The supersession rule is unnecessary. There is
no need for a special rule to achieve the result
that obligations in missives which are fully
implemented come to an end. This result is achieved
by the general principle of contract law that
contractual obligationsg are discharged by
performance. A perscn who is obliged to deliver or
pay, and who duly dellvers or pays, is not beound to
deliver or pay agaln. Slmllarly, there is no need
for a spec1al rule to ensure that obllgatlons
whlch properly construed are- llmlted.ln.tIME-dO
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not survive that time. So an obligation in missives
which, on a proper interpretation of the contract,
relates only to the period prior to settlement of
the transaction and does not confer any right of
action after that date, will not survive that date
whether or not there is a special supersession
rule. There is no need for the supersession rule
to bring about the result that a clause in the
missives which, properly construed, does not create
any contractual obligation, but merely narrates
something, does not survive as a source of
obligation after the delivery of the disposition.
There is simply no obligation which can survive.'
Again, there is no need for a special supersession
rule to bring about the result that, in order to
decide what has been conveyed, one looks to the
conveyance. There is simply no point in looking
anywhere else. Missives do not convey property. Of
course, it may be necessary in some cases to
interpret the conveyance. Whether it is permissible
to have regard to prior communings for this purpose
is another gquestion which we have considered in an
earlier part of this paper.?

'See Wood v Edwards 1988 SLT (Sh ct) 17 at p 21
(observations on proper interpretation of a clause
beginning "It is understood”). See also Parker v
O'Brien 1992 SLT (Sh Ct) 31 in which a clause
beginning " The seller will warrant" was held to
give rise, not to a present warranty, but only to
an obligation to grant a warranty in the future.
One possible explanation of Winston v Patrick 1980
SC 246 is that the court interpreted the relevant
clause (which, however, expressly used the word
"warrants™) as a mere narrative clause.

iSee Part III above.
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Proposal for reform

4.22 The law on the supersession of contracts by
conveyances is theoroughly unsatisfactory. There is
a clear need for reform. The object of any reform
should, in our view, be to make it easier for
contracting parties and their. legal advisers to
achieve the results they want to achieve, provided
those results are not unfair, unreascnable or
contrary to public peolicy. We can see nothing
unfair, unreasonable or contrary to public policy
in allowing parties to ensure, without undue
difficulty, +that £freely negotiated contractual
provisions as to, for example, the  state or
condition of the property sold or any of its
appliances, systems or fixtures, survive the
delivery of the disposition. The basic principle is
freedom of contract. At the very least it should be
made clear that non-supersession .clauses in

missives or other contracts are effective.

4.23 A slightly more difficult guestion is whether
the basic rule, in the absence o¢f a non-
supersession clause, should be survival or non-
survival. Either way the parties would be able to
contract out of the hasic rule. It seems to us that
it is more reasonable to have a rule that
contractual obligations which are inhéfgntly
caéable of sufvivingl'énd whiéh.are not'éo#eréd'ﬁy
provisions in the conveyance, do survive unless the
partieé'prévide-otherwise;.Thié, we think, is more
likely to correspond to the ”intentibnf”ofz'the

 'Those which are discharged by performance
would be inherently incapable of surviwving.
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parties. Very often it would be reasonable for the
parties to agree that certain obligations should
survive only for a stated time or that they should
be subject to conditions such as notification of
defects by the buyer within a certain time after
taking entry, but that would be a matter for
negotiation.

4.24 We therefore make the following proposal, on
which we invite views.
5. It should be provided that
(a) any rule of law whereby, regardless of the
intentions of the parties, terms of a contract
are superseded by the execution or delivery of
a conveyance or other deed intended to
implement or give effect to that contract in
whole or in part should cease to have effect,
but that

() the conveyance or other deed should

supersede the contract in so far as it
implements or gives effect to the contract.

117



PART V - THE ACTIO QUANTI MINORIS

Introduction

5.1 There is another problem connected with the
supersession rule which would still cause
difficuity if that rule were abolished or kept
within proper bounds. Even if a provision in the
missives. survived the delivery of the disposition,
and even if the seller were clearly in breach of
that provision, it might not be possible for the
buyer to -claim damages while retaining the
property. This is because of an unfortunate rule of
Scottish law whereby a buyer of property, other
than moveable property coming within the Sale of
Goods Act 1979, cannot generally, while keeping the
property, claim damages for breach of contract by
the seller. The usual way of stating this rule is
to say that Scottish law has rejected the actio
gquanti minoris. There is no such problem in
relation to the sale of goods because the Sale of
Goods Act 1979 (following the Sale of Goods Act
1893) expressly allows the buyer to retain the
goads and claim damages which, in the case of
breach of a warranty of quality, will be based
prima facie on the difference between the value of
the goods at the time of delivery to the buyer and
the value they would have had if they had fulfilled

the warranty.’

'ss 11(5) and 53. In the report which we
published jointly with the Law Commission for
England and Wales on the Sale and Supply of Goods
(Law Com No 160; Scot Law Com 104, 1987) we
recommended changes in the treatment of conditions
and warranties in the Sale of Goods Act as it
applies to Scotland, but these recommendations do
not affect the present point.
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The development of the law

5.2 One factor which may have contributed to the
peculiar state of the Scottish common law on this
point is confusion between two doctrines derived
from Roman law - one of which deserved to be
rejected and the other of which did not.' Both
were caliled the actio guanti minoris by Scottish
Pleaders and writers, because they both involved
the idea of an abatement in the price, and this is
what appears to have led to the confusion.?

5.3 The doctrine which deserved to be rejected was
based on the idea of equality in exchange developed
by the Spanish natural law scholars, like
Covarruvias and Molina, who were so influential in
the 16th and early 17th centuries in developing the
conceptual foundations of modern Eurcpean contract
law.3 Building on an exiguous Roman law text® and
the philosophical ideas of Thomas Aquinas, these
scholars came to the conclusion that a remedy ought

'See Evans-Jones, "The History of the Actio
Quanti Minoris in Scotland™ 1991 JR 190 and
Stewart, "The Actio Quanti Minoris" 1966 JLSS 124.

’The name actio quanti minoris is wused in
relation to one type of remedy in, for example,
Fairie v Inglis (1669) M 14231 and Menzies v
MacHarg (1760} M 14165 and in relation to another
quite different remedy in, for example, Seaton v
Carmichael and Findlay (1680) M 14234.

3see Gordley, The Philosophical Origins of
Modern Contract Doctrine (1991).

, “ In Justinian's Code 4.44.2. This said that if

a thing was sold for less than it was worth it was
equitable (humanum) that the seller should have the
land back on restoring the prlce. "lLess than it was
worth™ was explained as meaning less than half the
‘true value. C4.44.8.
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to be avéilable, at least in theory, in any case
where property was bought or sold at other than its
true value.' This had nothing to da with breach of
contract. It had to do with a simple comparison of
price and value, and with whether one party had
suffered harm, or lesion, or laesio enormis. The
doctrines. of the Spanish natural lawyers were taken
over by northern European lawyers of the 17th and
18th centuries, including influential writers like
Grotius and Pothier, and became part of the common
stock of legal ideas in continental Europe.? Roman-
Dutch law, in particular, developed an elaborate
theory of laesio enormis.’ However, there were
obvious difficulties in the concept of true value,
and the idea of automatic relief for a disparity
between price and true value did not fit at all
well with the ideas of freedom of contract which
later became dominant. General relief for lesion
was rejected by the framers of the French ciwvil
code and by German law reformers of the late 18th
and 19th centuries.’ Only traces of this idea now
survive in modern legal systems. It was this idea
of a general relief for lesion resulting from a
difference between price and true value, regardless
of breach of contract, which was rightly rejected

'See Gordley a= pp 94 - 102.
2SeeﬂGordley at p 71 and pp94 - 102.

3see Dias, "Laesio Enormis: The Roman-Dutch
Story" in Daube (ed) Studies in the Roman Law of
Sale (1959) at p 46. The doctrine survived in the
provinces of Natal and the Transvaal until
abolished by statute in 1952.

 “See Gordley at pp 201 - 203. There is,
however, a curious survival in article 1674 of the
French civil code which provides relief for the
seller of immoveable property who has. suffered
lesion of more than seven twelfths of its value. -
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in Scotland. It was rejected at a very early stage.
Stair referred to the Roman rule on laesio enormis
but said that the Roman rule was not followed by
"our custom”. He then referred to the opinion of
Grotius, who favoured a requirement of egquality in
exchange, but said that in freely negotiated sales
the price fixed by the parties ought to rule.’

5.4 The other doctrine was that a buyer of goods
which turned out to be defective might keep the
goods and claim a reduction of the price. This was
the supposed actio quanti minoris of the Roman law,
although there was for centuries controversy among
Roman law scholars about the role of that remedy in
the later Roman law, and indeed about whether there
was only one actio guanti minoris.? Nowadays we

would analyse the buyer's claim as one based on
breach of contract, usually breach of an implied
term as to quality or fitness for purpose, but the
early sources simply talk in terms of defects or
latent defects or "insufficiency". Stair may be
partly to blame for the rejection of the idea that
the buyer could retain the goods and claim damages.
~He mentions that in his day latent defects in goods
were sufficient "to abate or take down the price"
but that the buyer would be held to have acquiesced
in the defects and homologated the contract unless
"when the insufficiency appeared, the thing bought
be offered to be restored".’ However, the first

'stair, 1.10.14. See also 1.9. 10.

°see Stein, "Medieval Discussions of tpe
Buyer's Actions for Physical Defects" in Studies in
the Roman Law of Sale (Daube, ed, 1959) at pp 102-
111.

31.10.15.
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case which he cites for this proposition was one in
which the purchaser of a horse, wheo was heihg sued
for the price, was claiming to be entitled to
return the horse and refuse to pay the price
altogether. One of several grounds of decision was
that the offer of restitution came too late as the
defender had received the horse a year before
"since the which time he had made no such offer".’
This was not a case where the buyer was trying to
keep the horse and claim damages or a diminution in
the price. The only other case cited by Stair in
this passage was one in which the purchaser of a
parcel of skins, who claimed that on delivery they
were "spoiled and eaten with rats" and that he had
had to resell them at a great loss, was-claiminé-an
abatement of the price as a defence to an action on
a bond he had granted.? The court allowed the
defence to be referred to the pursuer's oath. The
case was mainly concerned with whether any defects
in the goods were in fact latent and with the
method of proof. There is no suggestion in the
reports that it was not possible to claim an
abatement of the price for breach of contract if
the goods were not returned. Other cases show that
in the 17th and 18th centuries Scottish law
accepted that a buyer could claim damages for -
defective goods even if they were not returned.?

'Brown v Nickolson (1629) M 8940. The case was
comp;}cated by a plea of minority and lesicn.

2paton v Lockhart (1675) M 14232. The report of
this case is not very satisfactory.

>There- is a very helpful analysis of the cases
in Stewart, "The Actio Quanti Minoris"™ 1966 JLSS
124 at ppl26-127. See also Evans-Jones in- 1991 JR
190 at pp 196-198. The buyer, of course, had to
prove the defects in .the goods and, 1if at a
distance from the seller, might be expected to take
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Erskine, however, in a passage in which he appears
to switch between two meanings of "insufficiency®
(insufficiency in the sense of latent defects
amounting to breach of the seller's implied
warranties; and insufficiency in the sense of a
simple lack of value) doubted the availability of
a claim for abatement of the price.! This confused
passage may have contributed to the unfortunate
later developments in the law.

5.5 In 1821-22 Baron Hume was giving his students
a clear account of the distinction between the two
doctrines mentioned above. After dealing with what
we would now call implied warranties of title and
fitness for purpose, and the remedies for their
breach, he turned to the guestion of the value of
the property sold.
"As to its being worth the price that has been
taken for it, or being a fair and equal
bargain - this the seller is not, in our
practice, by any means obliged to warrant,
though in the Roman he was, and in case of
znorm lesion might by this actio quanti
minoris be compelled to submit to a
rectification of the bargain, and a due
abatement of the price. Our custom ...refuses
to give any relief from mere unequal or

steps, on discovering the defects, to show them to
a magistrate or obtain written statements from
witnesses. See Mitchell v Bisset (1694) M 14236.
See also Bankton (Inst. 7.19.1.2) who accepted that
the buyer had an actio quanti minoris in the sense
of a claim for abatement of the price in cases of
latent "insufficiency" but mentioned the need for
"protestation" in order to stop retention amounting
to homologation.

Inst. III.3.10.
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disadvantageous bargains (where there is no
further ground of challenge) and leaves it on
every man's own prudence and sagacity to
defend him from such misfortunes."'

This was a clear, and carefully limited, rejection
of the doctrine which deserved to be rejected. It
is a pity, however, that Hume chose to call it the
actio quanti minoris. Hume did not properly address
the other question -~ whether a buyer who had to,
or who chose to, retain the property could claim
damages for breach of any express or implied
warranty. 2 Bell, however, in his Commentaries,
said that if the buyer had used the goods before
the defect was discovered "an abatement may be
¢laimed in the price™ and that if the buyer was
barred from rejecting defective goods bhecause of
delay "he may be allowed relief by abatement on
makirg out a strong case of defect".’ It seems
clear that, at least in relation to moveables, the
buyer's normal remedy was to reject the defective
goods, promptly and with due regard to the

'Baron Hume's Lectures Vol II, Stair Soc Vol
13, at pp 47-48.

Zsee Lectures Vol II at pp 43-47. Evans-Jones,
in 1991 JR 190 at p 205 gives reasons for supposing
that Hume' would not have excluded such a remedy.
Certainly, if it had then been regarded as contrary
to some fundamental principle, Rume would hardly
have written as he did of the buyer's remedies for
breach of warrandice by the seller. He also states
very clearly that the buyer of heritable property
who finds that the seller is in breach of contract
in not discharging a heritable bond is not bound to
reject the property but can keep the property and
insist on the bond's being dzscharged or claim an
appropriate. abatement of the price.

Scommentaries (5th ed 1826) Vol I at p§.438,and
439. The 5th edition was the last edition prepared
by Besll himself.
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interests of the seller, and either refuse to pay
the price or claim its return if it had already
been paid. The impression gained from reading
Erskine, Hume and Bell is that the law on the
buyer's remedies where the goods were retained was
in the course of development but that there was
not, in the first half of the 19th century, any
fundamental principle that a buyer who retained the
property could not claim damages.

5.6 Confusion crept in later in the 19th century.
Judges began to say that the actio gquanti minoris,
by which they meant a claim for damages by a buyer
who was retaining the property sold, was repudiated
by the law of Scotland.' The classic 19th century
statement, which has been frequently cited, was by
Lord President Inglis in McCormick v Rittmeyer.?
"When a purchaser receives delivery of goods
as in fulfilment of a contract of sale, and
thereafter £finds that the goods are not
conform to order, his only remedy is to reject
the goods and rescind the contract. If he has
paid the price, his claim is for repayment of
the price.... The purchaser is not entitled to
retain the goods and demand an abatement from
the contract price corresponding to the
disconformity of the godds to order, for this
would be to substitute a new and different
contract for the contract of sale which was
originally made by the parties, or it would
resolve into a claim of the nature of the

'See eg Amaan v Handyside and Henderson {1865)
3M 526. The cases are reviewed in Stewart, "The
Actio Quanti Minoris"™ 1966 JLSS 124 at pp 127-128.

2(1869) 7M 854 at p 858.
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actioj quanti minoris which our laW'entlrely
rejects.”
It is not |clear why allowing a claim for damages
of contract should be regarded as

for breac
substituting a new contract for the one made by the
or is it clear that Scots law had
he actio quanti minoris in the sense of

parties.
rejected
a claim for damages for breach of contract by a
buyer who retained defective goods or, if it hadg,
why it shaquld have done so. In some later 19th
century cases judges appeared to have doubts about
the extent | of the supposed denial of the buyer's
right to retain the property and claim damages' but
these doubts were not sufficient to change the
general rule and, in relation to moveables, the
for a fundamental judicial
reconsideration was cut off when the law was
reformed by the Sale of Goods Act 1893. This, as we
allowed the buyer to retain the goods
and claim damages for breach of contrzét.

have seen,

5.7 We have described the development of the law
in scme detail because there is a detectable note
of satisfaction in some of the statements in the
cases to the effect that Scots law has rejected the
actio quan#l ‘minoris. There is indeed cause for
satlsfactlop in the early rejection of an automatic
remedy for| laesio enormis based on a simple
disparity bbtween price and value. Lawyers in some
other countries took much longer to- see the need
for this. However, there 'is no 'cause for
satisfactioP in the rejection, possibly because of
a confusion% of the idea that a buyer may retain
the propér¢y and claim damages for _breach of

'See Stewart in 1966 JLSS at pp 128-130.
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contract by the seller.

The existing law

5.8 General rule. In cases other than those coming

under the Sale of Goods Act the general rule is
' that a buyer who claims that there has been a
breach of contract by the seller is not entitled to
retain the property and claim damages based on a
diminution in the value of the property.’

5.9 BExeeptions. There are several exceptions to
the general rule and scme possible exceptions on
which the law is in a state of doubt.?

5.10 Restitution Impossible. Where the breach of
contract involves a latent defect and where, when
the defect is discovered, it is impossible for the
buyer to restore the property, an action for
damages is competent. This exception covers, for
example, cases where a building has been erected on
the land sold3, or where minerals have been
partially worked.*

'See Gloag, Contract (2d ed, 1929) pp 608 and
614~-615; Walker, Civil Remedies (1974) pp 742, 744,
749-751; McBryde, Contract (1987) pp 444 - 447. The
most recent judicial review of the law is by
Sheriff Principal Nicholson in Fortune v Fraser
1993 SCLR 470.

’See Stewart at 1966 JLSS 124; McBryde,
Contract (1987) pp 446-447; Reid, "The Actio Quanti
Minoris and Conveyancing Practice" 1988 JLSS 285.

3See Louttit's Trs v Highland Railway Co(1892)
1SR 791 by Lord McLaren at p 800.

“see Bald v Scott (1847) 10D 289.
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5.11 Collateral obligations. Where the buyer is
claiming damages for breach of an obligation which
is collateral to the contract of sale the claim is
not affected by the retention of the property. This
exception covers, for example, a claim for damages
for breach of a contract to construct a building
where the contract was collateral to a contract for
the sale of land which the buyer was retaining'. It
is not thought that it would cover breach of a
warranty relating to the condition or quality of
the subjects sold. That is precisely the sort of
breach to which the rejecticn of the actio quanti
minoris typically applies.? The meaning of
"collateral® is not necessarily the same in this
context as in the context of the supersession rule
which we have considered in part IV.

5.12 Warrandice. A claim for damages under the
warrandice clause in a disposition is not affected
by the rejection of the actio quanti minoris.
Indeed the purchaser's only remedy is the claim for

damages.?

5.13 Contracting out. The parties can agree between
themselves | that the buyer is to be entitled to
retain the subjects and claim damages for breach by

|
the seller.*

L.
See McKillop v Mutual Securities Ltd1945 SC
166; Hoey Butler 1975 SC 87; Hardwick v Gebbie
1991 SLT 2 :

~ Zsee, however, Bradley v Scott 1966 SLT (Sh Ct)
25., | e : .

Swelsh v Russell (1894) 21R 769.

“McCormick v Rittmeyer (1869) 7M 854; Tainsh v
McLaughlin 1990 SLT (Sh Ct) 102 (Clause in missives
made it clear that the purchasers could found on
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5.14 Fraud. There is doubt as to whether the buyer
can claim damages for breach of contract, while
retaining the subjects, if the seller has been
fraudulent - for example, if the seller knew that
'a contractual warranty was false. Although there
are statements in earlier cases which suggest the
existence of such an exception', it has been
rejected, after a careful analysis of the
authorities, in the most recent case on the
subject.?

5.15 Damages not based on diminution of value. In
some cases the buyer may have incurred expense in
rectifying the defects which are the subject of the
claim for damages for breach of contract and may
claim damages based on the amount of this
expenditure rather than on the difference between
the value of the subjects with the defects and the
value which they would have had if they had
conformed to contract. It has been held that a
claim of this kind is not an actio quanti minoris.3

warranty relating to mains services without having
to rsconvey the subjects.) Jamieson v Stewart 1989
SLT (Sh Ct} 13 may also be a case of this kind
although Sheriff Principal Caplan said at p 17 that
"The parties have not in reality contracted out of
the actio quanti minoris so much as created a
warranty separate from the sale contract itself."

'See Wood v Magistrates of Edinburgh (1886) 13R
1006 at p 1011; Finlayson v McRobb 1987 (Sh Ct) 150
at p 152; Widdowson v Hunter 1989 SLT 478 at p 481.

’Fortune v Fraser 1993 SCLR 470. We understand
that the decision of the Sheriff Principal in this
case has been appealed.

*Bourton v Clayton 1990 SLT (Sh Ct) 7. See also
Hardwick v Gebbie 1991 SLT 258 at p 265.
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However, this view has not been taken in all
cases.' The position remains unclear. Even if this
exception were toc be recognised it would not be of
any assistance to a buyer in a case where the
breach of contract did not involve a remediable
defect.

Assessment of the existing law

5.16 Justifications. Apart from a very dubious
tradition, the only justifications which appear to
have been advanced for the =z=xisting Scottish rule
are (a) that a buyer who elects to retain the
property has acquiesced in the breach of contract
and (b) that to allow a claim for damages based on
the diminution in wvalue resulting from non-
conformity to contract would be to make a new
contract for the parties. Neither is in the
slightest degree persuasive. So far as the first
justification is concerned, it 1is  patently
unrealistic to say that a buyer who intimates a
claim for damages promptly is acquiescing in a
breach of contract simply because he or she retains
the property sold. Soc far as the second
justification is concerned, a court which allows a
claim for damages for breach of a contract for the

'see Finlayson v McRobb 1987 SLT (Sh. Ct)150
where the sheriff regarded a claim for damages for
breach of a warranty on this basis as incorrect and
as a sort of disqguised attempt to use an actio
quanti minoris. This approach was criticised in
Tainsh v McLaughlin 1990 SLT (Sh Ct) 102. However,
in Parker v O'Brien 1992 SLT (Sh Ct) 31 Sheriff
Principal Nicholsen said that the c¢laim in that
case, which was for the cost of repairing damage
resulting from alleged non-compliance with a
warranty, was "an illegitimate attempt to use an
actio guanti minoris in circumstances where it is
not applicable™ and that he agreed with Finlayson
v McRobb in this respect.,



sale of goods, in a case where the buyer retains
the goods, is not making a new contract for the
parties and no-one would suggest that it was,
whatever the measure of damages used. The position
is no different in the case of a sale of land or a
house. '

5.17 Criticisms. The existing law is unrealistic in
its application to house sales. A buyer may be
unwilling, for perfectly good and understandable
reasons, to reconvey a house and start looking for
another one. The seller, who may have bought
another house, may be even more unwilling to take
the house back and repay the price. It is not
realistic to insist that the ndrmal remedy for a
buyer in any case of breach of contract by the
seller is to reconvey the house and claim a return
" of the price. The real effect of the existing rule
is to deny a remedy for breach of contract to
buyers of houses unless they can bring themselves
within one of the exceptions. This. is inconsistent
with the general policy of the law on contract
which is that every breach causing loss gives rise
to a right to damages. The 1lack of consistency
between the law on sale of goods and the law on
sale of other property is impossible to justify.
There is, so far as we are aware, no suggestion
that the buyer's right under the Sale of Goods Act
1979 to retain the goods and claim damages, based
if need be on the difference in value between
conforming and non-conforming goods, is in any way
unreasonable or open to criticism. A similar right
is recognised under the United Nations Convention
on Contracts for the International Sale of Goods
which now . goi_rerns a great deal of international
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trade.' It seems clear that the remedy for the
present incoherence in the law is to alter the rule
applying to sales of property other than goods.

Propeosal for reform.

5.18 What is required is the simple correction of
an aberration. It would not, however, be wise to
frame any remedial provision in terms of the actio
quanti minoris. Quite apart from the undesirability
of using a dead foreign language in legislation
there is the fact that the meaning of that term has
been a source of dispute for centuries. It ought,
however, to be possible to reverse the rejection of
the so-called actio quanti minoris by other means.
What we suggest, for consideration and comment, is
that it should be provided by statute that:-
6. Any rule of law whereby in a contract of
" sale, other than a sale of goods, the buyer is
‘precluded from obtaining damages for a breach
of the contract unless the property is
returned to the seller should cease to have
effect.

- 'Article 45 gives the buyer a general right to
damages for any loss suffered as a conseguence of
breach by the seller. Article 50 gives the buyer a
specific right to an abatement of the price if the
goods do not conform with the contract.
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PART VI SUMMARY OF PROPOSALS

i. The existing rule whereby, when a document has
been drawn up which appears to contain the terms of
a contract, extrinsic evidence is inadmissible to
prove an additional term of the contract shoﬁld be
replaced by a rebuttable presumption on the
following lines.
"(1) Where any of the terms of a contract are
embodied in a document which has the
appearance of containing all the express terms
of the comntract, it shall be presumed, unless
the contrary is proved, that the document
contains all the express terms of the
contract; and similarly where any of the terms
of a contract are embodied in two or more
documents.
(2) In a case falling within subsection (1)
above, extrinsic evidence, whether oral or
documentary, shall ke admissible for the
purpose of proving that the contract includes
‘additional express terms, whether agreed to
orally or in writing."™

2(1) 2As an essential pre-requisite to reform of the
rules on the admissibility of extrinsic evidence in
the interpretation of contracts the substantive law
on the approach to be adopted to interpretatioen,
and in particular on the role of the parties’
intentions, should be clearly established.

(2) A suitable model (which we have already
recommended for use in relation to the formation of
contracts) is provided by article 8 (1) and (2) of
the Onited Nations Convention on Contracts for the
International Sale of Goods, although this could
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usefully be modified for the case of contracts
embodied in an agreed document. '

(3) It should accordingly be provi_déd. that, in
interpreting any expression in a contract,
' (a) where the expression has not been embodiad
in a document agreed by the parties then,
{i) the expression should be interpreted
according te the intent of the party
using it where the other party knew or
-couid not have been unaware what that
intent was
(ii) if the preceding paragraph is
not applicable, an expression used
by one party should be interpreted
according te the understanding that
a reasonable berson of the same kind
as the other party would have had in
the same circumstances
(k) where the expression has been embodied in
a document agreed by the parties then,
(i) the expz:gssidn should be interpreted
according to the shared common intention
of the parties at the time when the
contract was concluded ' .
{ii) if the preceding paragraph is not
applicable, the expression should be
interpreted according to the
ﬁnderstand‘ing that a reasonable person
(of the same kind as the parties where
they are in the same business or
p:l:_o.-fession). would have had in the same

circumstances.

3. In determining, for the purpose of the rule
suggested in proposition 2 above, the intent of a

134



party, or the shared commecn intention of the
parties, or the understanding a reascnable person
would have had, due consideration should be given
to all relevant circumstances of the case
including, where relevant, the negotiations, any
practices which the parties have established
between themselves, usages and any subsequent
conduct of the parties.

4. For the purpose of the above proposals on the
interpretation of contracts, a disposition or other
unilateral document which is intended to operate,
whether or not in conjunction with some step such
as registration, as a conveyance of property or as
a title to property is not to be regarded as a
contract or as a document containing contractual
terms. |

5. It should be provided that

(a) any rule of law whereby, Tregardless of the
intentions of the parties, terms of a contract
are superseded by the execution or delivery'of
a4 conveyance or other deed intended to
implement or give effect to that contract in
whole or in part should cease to have effect,
but that

(b} the conveyance or other deed should
supersede the contract in so far as it
implements or gives effect to the contract.

6. Any rule of law whereby in a contract of sale,
other than a sale of goods, the buyer is precluded
from obtaining damages for a breach of the contract
unless the property is returned to the seller
should cease to have effect.
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APPENDIX

CASES SOMETIMES CITED AS EXIAMPLES
OF THE APPLICATION OF THE RULE ON PROCF OF
ADDITIONAL TERMS WHICH ARE NOT SUCH EXAMPLES

Pollock and Dickson v McAndrew (1828) 75 189
Summary. M sent a written offer to P and D offering
to supply cast iron pipes of a certain description
at a certain price per yard, the price to be
payable in cash. The offer was accepted. The
contract so concluded did not say anything about
the gquantity to be supplied. Some pipes were
delivered under the contract but then M stopped
deliveries because the price was not being paid. P
and D raised an action to have M ordained to supply
further pipes. They claimed that M knew that they
needed the pipes for a project which required 240
vards and that he had agreed to supply 240 yards.
When M denied this they asked to be allowed a proof
by parole. The Lord Ordinary refused and was upheld
by the Second Division. The result was that M was
not bound to supply any more pipes.

Comment. This looks like a case on proof of an
additional term. However, it was never made
entirely clear what P and D wanted to prove. The
court eventually proceeded on the assumption that
their case was that the whole contract was the
offer and acceptance but that, in order to remedy
an obvious defect in it, it should be construed as
if it provided for the supply of 240 yards of
pipes. The court treated the case as one on the
construction of the contract. aAs the contract was.
clear, and as it could take effect as an. open
quantity contract providing for cash on delivery
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and "leaving each party free to stop when they
choose", there was no room for the admission of
parole evidence. Lord Glenlee noted, at p 191, that
the position might have been different if P and D
had averred a prior contract. It seemed, however,
that their case was that the accepted offer was
"the ultimate result of the bargain, and was
intended to fix the whole terms of it."

Effect of Commission's proposals. The pursuers
would be expected to focus their averments more
clearly. They would be allowed to attempt to prove
sufficiently specific averments as to an additional
term or as to the interpretation of a particular
expression in the contract. Beyond that it is
impossible to say what the effect of the
Commission's propesals would be. We do not know the
strength of the evidence.

Law v Gibsone (1835) 135 396

Summary. A tenant claimed that the landowner had
agreed to an abatement of the rent payable under
the written lease. It was held that it was not
competent to prove such an agreement by parole
evidence.

Comment. The case is about an alleged subsequent
variation of a written contract relating to
heritable property, not about proof of an
additional contemporanecus term.

Effect of Commission's recommendations. Cases on

the subsequent variation of leases would not be
affected by the proposals in this discussion paper.
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General Assembly of Baptist Churches v Taylor
(1841) 3D 1030 ' '
Summary. The pursuers had bheen left a legacy out of
an estate on which the defender was the exacutor.
In response to a claim that the estate should have
included the balance of the price outstanding on
the sale cof a property, the defender alleged (a)
that the contract for the sale of the property had
been subject to a condition that the price had to
be paid within six years (b) that the price had not
been so paid (c) that he had insisted that "by this
failure, the bargain was cancelled" (d) that the
buyer had agreed to this and (e) that the contract
had therefore been cancelled and replaced by
another one. The written missives contained no
condition that the price had to be paid within six
years. It was held that it was "not competent now
to prove the existence of such a condition by
parole testimony".

Comment. The additional term was just part of the
background. The real issue was whether the contract
had been cancelled by agreement between the
parties. In any event the court did not say that
the additional term could not be proved but only
that it could not be proved by parocle evidence.

Effect of Commission’s proposals. Cases on the
cancellation of contracts would not be affected by
the proposals in this discussion faper.

Pattinson v Robertson (1844) 6D 944, aff'd (1846)
5 Bell's App 259.

Summary. P had sold his share o<f his deceased
father's succession. He sued the buyer for the
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outstanding balance of the price, founding on a
written contract. The buyer claimed that there was
a separate term, not embodied in the written
contract, that in certain events there was to be a
restriction in the amount of the price and a
postponement of any demand for payment. It was held
that he could prove this only by written evidence,
net by parcle evidence.

Comment.. This is not an example of the rule on
proof of additional terms as it is currently
understood because the court was prepared to allow
rroof by written evidence.

Effect of Commission's proposals. Under the
proposals on proof of additional terms in this
discussion paper the defender could attempt to
prove an additional contemporanecus term by any
relevant evidence.

Alexander v Gillon (1847) 9D 524

Summary. A landlord claimed from the incoming
tenant of .a farm the value of the summer fallow
left by the outgoing tenant. The tenant's defence
was that the written lease contained no obligation
to this effect. However the landlord averred that,
in accordance with the usual custom in that part of
the country, the tenant had undertaken a separate
obligation which had not been included in the
lease. After considering the whole evidence,
including parcle evidence, the Lord Ordinary found
that it was sufficiently proved that the tenant had
agreed to pay the sum. The landlord reclaimed and
the Second Division held that, as there was "no
written evidence sufficient to prove such an
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as a separate and independent
the landlord was not entitled to
recover the sum claimed. Lord Medwyn dissented. He
thought that there was enough written evidence. He

added frankly:-

cbligation

agreement, '

"The mala fides of the defence seems to me to
be clear. It may perhaps influence my
opinien."

Comment. Again, this is not an example of the

»f the rule on proof of additional terms
as it is now understood because the court would
have decided differently if there had been "proper
lent written evidence of the obligation

operation 4

and suffici

undertaken |by the tenant" (Lord Justice~Clerk Hope
at p534).

Effect of| Commission's proposals. Under the
Commission's proposals the result would depend

entirely on the weight

separate ag

Dumbarton G
Summary. A
contract tg
certain wag

of the evidence of a

reement.

lass Co v Coatsworth (1847) 9D 732

glass-maker became bound by a written
serve the pursuers for 7 years at a

e. After 5 years the pursuers reduced

his wages significantly. He continued to work for

them for sd

year period

still within the 7
. gave two weeks notice and left to work

»me time and. then,

for another| company. The pursuers applied to the
sheriff fpr  his summary  apprehension @ and
imprisonment until he found caution: to return and

serve out

enployee arg
the contrac

the rest of the 7 year period. The
jued that He had been entitled to regard
t - as at an end when his wages were

140




reduced. The employers replied that he had agreed
to the reduction. The court held that any variation
of the written contract could only be proved by
writing and, as no such proof was offered by the
employers, found for the employee.

Comment. This is a case on subsequent variation,
noet on proof of additional terms.

Bffect of Commission's proposals. The proposals in
this discussion paper are not concerned with
subsequent variations of contracts. That has been
dealt with in our report on the Requirements of
Writing.

Walker v Caledonian Railway Co (1858) 20D 1102.
Summary. The railway company had invited tenders
for the supply of horse haulage for moving
carriages around at various stations on their line.
The pursuer averred that during preliminary
discussions he had been shown a 1list of the
stations where horses would be needed and of the
‘number of horses. to be sent to each. He had made a
copy of this list. He.claimed that the contract was
entered into with '"special reference to this
document.” After the preliminary discussions the
pursuer sent a written offer to the defenders in
the following terms.
"T make offer to supply you with horses for
haulage upon your line at the different
stations shewn, or to be hereafter shewn to
me; also to increase the number of horses,
from time to time, as may be required, for the
sum of six shillings and eightpence sterling
each horse and man per day, to commence upon
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Wednegday the 1lth July current, and to

continue binding upon both parties for three

years/" _
There werel other terms about stables and free
transport flor the horses on the defenders' line but
nothing abgqut a minimum number of horses. The offer
was accepéld in writing by the company, with the
qualification that the company was to have the
"power to declare the same at an end at any time
during the| said three years, in the event of
inefficient performance." The report of the case
does not refer to any written acceptance by the
pursuer of| this qualification, but the contract
came into effect and was performed for some time
without coj;laint. Then the company reduced the
nunber of horses they required and gave notice that
horses would no longer be required at all at some
stations. The pursuer objected and threatened to
withdraw alll his horses, which he eventually did.
He then raiped an action for damages for breach of

contract.

The pursuen averred that he "entered into this
centract, s did also the defenders, on the
distinct fogting and understanding, that the whole
haulage therein stipulated for, was to be continued
to the pursuer for the stipulated period®. The
defenders ayerred that they never bound themselves
to employ any specified number of horses za=zd that
this was welll known in the trade. They said that
the pursugr had been shown the previous
contractor! accounts for one week toc give him
"some idea |of the then existing state of the
demand, and |[the stations to which the horses would
require to pbe sent. It was distinctly understood
that the pursuer was to furnish such a number of
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horses as might be required, and at such stations
as might be pointed out to him, and that the number
of horses, and the stations at which they were to
be employed, night be increased or diminished as
the state of the traffic required." They argued
that the pursuer's case, as 1laid, was "not
relevant®., The letters between the parties
constituted the contract and it could not be
affected by the pursuer's averments of the
understanding on which it was entered intc. On the
legal construction of the letters taken alone the
pursuer had no relevant case of breach of contract.
- The Lord Ordinary, after hearing the parties,
allowed the pursuer to lodge a draft issue. He said
that he was not prepared to throw the action out at
that stage. The defenders' pleas "as to what
constituted the contract, and the construction to
be given to it" would be reserved "for direction at
the trial". The defenders ‘reclaimed. The Second
Division invited the pursuer to propose draft
issues. The pursuer propbsed as the first issue
"Whether the defenders contracted with the
pursuer to perform the horse haulage work at
-the stations upon the line of the Caledonian
Railway, specified in the schedule hereunto
annexed, for three years from 11th July 1855,
at the rate of 6s. 8d. sterling for each horse
and man per day?" .
The schedule contained the list referred to in the
pursuer's pleadings. The court refused to allow
this issue to go to a jury. The contract was in the
written offer and acceptance. It did not refer to
the 1list. The list was, by the pursuer's own
admission, part of the communings "before the offer
and the acceptance were frémed“. He did not aver
anj misrepresentation. It was "incompetent to prove
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what may allter or control a contract reduced to

writing".

Comment. At first sight this looks like an attempt
to prove an additional term. However, on closer
inspection of the pursuer's averments it becomes
clear that he was not averring that there was any
separate term which was agreed between the parties

at the same time as, or on any occasion prior to,
the conclusioh of the contract based on his written
offer. His Averments were really as to the "footing
and undersitanding” on which the contract was
entered intlo. The case is perhaps best regarded as
one on the construction of the contract and as an
attempt to |prove prior communings as part of the
surrounding circumstances for this purpose. Indeed,
in the pursuer‘'s argument to the Second Division,
it was said|that the purpose of examining witnesses
would be "to prove the circumstances under which
{the contract] was entered into, so that it might
"be judged of from the same point of view as it was
looked on by the parties when it was entered into".
The case was complicated by the fact that it was
proposed to send it to a jury. This type df case
would not now be'sent to a jury. (Court of Session
Act 1988 |s11). Finally, although the Second
Division treated the case as one involving a
written contract, it is at least arguable that it

was not of
qualified and, so far as the report discloses, may
well have been accepted by conduct on the part of

is nature. The written acceptance was

the pursuer,

Effect of Commission's proposals. The pursuer, if
presenting his case as a question of construction,

would be expected to make specific averments as to
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the expressions to be interpreted, as to the
meaning he alleged they bore, and as to facts
supporting that meaning. He ought not be allowed to
rest on vague averments as to the footing on which
the contract was entered into. It seems most
unlikely, on the wording of the offer and on the
facts revealed in the report, that the pursuer
would have fared any better under the Commission's
proposals.

McGregor v Lord Strathallan (1862) 24D 1002
Summary.A farmer alleged (a) that he had offered a
certain rent for a farm on the footing that he was
to be liable for putting the fences into proper
repair and keeping them in repair (b) that the
landlord had said that he would erect new fences
but that the rent would have to be increased
accordingly (c) that this was agreed (d) that the
formal lease, which was based on a standard printed
form, said nothing about the landlord's obligation
and imposed an obligation on the tenant to keep the
fences in good condition and (e) that he had not
been allowed any opportunity to consider the import
or effect of the provisions in the 1lease. A
question having arisen as to responsibility for the
adeguacy of the fencing it was held that the terms
of the written lease could alone be considered. "No
doubt he has stated that there was a separate
verbal agreement with the landlord as to the
fences. But that statement is entirely irrelevant,
and could not be admitted to proof, because it is
an attempt to engraft on the lease a clause not to
be found in it; for it is said that this verbal
agreement was coeval with the lease."
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Comment. Th

is case would almost certainly now be

presented ag a case for rectification. The farmer's

case was, 11
accurately
parties at

Effect of C

case had be

n essence, that the formal lease did not

express the common intention of the

the date when it was made.

ommission's proposals. If the tenant's
n that the parties had agreed that part

of their contract should be embodied in a lease in

- standard fo
agreement

then, under
he would be

and that there should be a separate
out the provision of the new fencing
the proposals in this discussion paper,
entitled to attempt to prove that.

Wallace v H
Summary.

nderson (1867) 5M 270

The debtor under a heritable bond claimed

that the creditor had agreed orally that it would
not be called up until a certain condition had been

fulfilled. The creditor called up the bond. It was
held that the debtor could not be allowed tc prove-
the alleged cral agreemeﬁt. This "would be to
control written decument by parole
evidence” (p274). "It would be gquite out of the
question .i. to allow evidence of a verbal

agreement tg qualify the written document."™ (p275).

Comment. Thls was a case of an alleged subsequent
variation off the terms of a written heritable bond,

not an

conteiporan
in relation
governed by
Feudal Refon

the formal x

ttempt to additional
ous term. If a similar case arose today

prove an
tec a standard security it would be
section 16 of the Conveyancing and
m (Scotland) Act 1970 which lays down
equirements for subsequent variation.
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Effect of Commission's proposals. The proposals in
this discussion paper would not affect cases on the
subsequent variation of standard securities.

Lee v Alexander (1883) 10R {HL) 91

Summary. The question in this case was whether a
disposition of certain interests in land conveyed
the mid-superiority of a parcel of land. It was
held that it did not. The case contains a famous
statement by Lord Watson {at p 96) that "the
execution of a formal conveyance, even when it
expressly bears to be in implement of a previous
contract, supersedes that contract in toto, and the
conveyance thenceforth becomes the sole measure of
the rights and liabilities of the contracting
parties".

Comment. Although this case is sometimes cited in
cases on proof of additional terms it was actually
decided on a pure question of construction of a
disposition.

- Effect of commission’s proposals. The proposals in
this discussion paper would not have affected the
result of this case.

Skinner v Lord Saltoun (1886) 13R 823

Summary. A tenant averred that a deviation from the
terms of a written 19 year lease had been orally
approved by the landlord's factor.

Comment. This is another case on an alleged
subsequent variation of a lease.
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Bffect of Commission's proposals. This type of case
would not be affected by the proposals in this
discussion paper.

Barr's Trs v Shearer (1886) 13R 1055

Summary. The trustees of a deceased partner claimed
his share ©pf the partnership assets. The other
partners averred that the deceased had entered into
an obligation, subsequent to the  partnership
agreement, to pay a certain sum to the partnership
in certain events. It was held that the alleged
obligation was in part meaningless and for the rest
not shown to be applicable to any events which had
occurred. One of the pursuer's arguments was that
it was "incompetent to prove prout de jure a verbal
agreement to vary a written contract". It is not
clear how [important this point was because the
court seemed to be of the view that the alleged
agreement, even if proved, would not have affected
the outcome, but Lord Shand did say that there was
"no relevant case stated to entitle the defenders
to parcle proof of an obligation, by means of which
to.cut down| this contract of copartnery".

Comment. AL best this 1is a case on subseguent

variation of a written contract.

Effect of C ission's propesals. This type of case
would not be affected by the proposals in this

discussion paper.

Turnbull v gliver (1891} 19R 154 _
Summary. A tenant claimed that the landlord had
agreed orally to an abatement of the rent due under
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the written lease. It was held that this could not
be proved by parole testimony.

Comment. This is another case on subsequent
variation.

Effect of Commission's propesals. None.

Hamilton and Baird v Lewis (1893) 21R 120

Summary. An action was settled by a written
contract in the form of a joint minute. One of the
parties claimed that the contract had been varied
by a subsequent oral agreement. It was held that a
ﬁariation of the terms of the written contract
could not be proved by parcle.

Comment. This is another case of an alleged
subsequent variation of a written contract.

Effect of Commission's proposals. None.

Muller & Co v Weber & Schaer (1901) 3F 401
Summary. The pursuers sued for damages for a
failure by the defenders to deliver quantities of
indiarubber allegedly sold to them. The contracts
were recorded in brief mercantile notes, signed by
the defenders, in the form
"We have this day sold to you" a certain
guantity for delivery within a certain period
at a certain price per pound "less 1/2 % for
you".
The defenders averred that the contracts, although
recorded as sales, were really contracts for the
supply of goods to the pursuers under a prior
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commercial agency agreement entered into between
the parties, under which the pursuers were to act
for the defenders in handling orders from one major
customer. The 1/2 % referred to was the pursuers'
commission, They had suspended deliveries because
the pursuers had violated the terms of this agency
agreement. The Lord Ordinary felt bound to hold
that this commercial agency agreement was an
innominate and unusual agreement which could be
proved only by writ or oath. The First Division
agreed with the fesult but on the different ground
that the defenders' proposal was "to displace the
effect of these documents constituting or recording
contracts of sale, and to substitute for these
another and a wholly different contract" (Lord
President Balfour at p406). This could not be done
otherwise than by writ or ocath because of a sort of
"extension of the principle of the Trust Act,1696"™
(Lord McLaren at pd407).

Comment. The defenders, as Lord Mclaren noted (at
p 407), were attempting not "to add to or vary the
contract" but to prove that it was a contract of a
different type and part of a much wider commercial
agreement between the parties. The case 1is an
exanple of the ill-effects, in an international
commercial transaction, of a supposed rule on proof
by writ or oath . We say "supposed rule" because
the notion that a contract which is apparently a
contract of sale cannot be proved to be another
type of contract except by writ or oath is hard to
reconcile with a whole series of cases on security
transactions masquerading as sales. See Walker and
Walker, Evidence, p 272. '

Effect of Commission's proposals.The proposals in
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this discussion paper would not affect this type of
case. However, if recommendation 11 in the
Commission's report on Requirements of Writing were
implemented all requirements of proof by writ or
ocath would be abolished.

McAllister v McGallagley 1911 SC 112

Summary. A pawnbroker's business was being sold.
The written offer to buy stipulated that the the
seller was to leave the price on loan to the buyer
at 8% interest a year. The buyer was to grant bills
for the amount ©f the lcan. The buyer was also to
take over the lease of the premises, which had ten
years still to run. The offer was accepted by a
simple written unqualified acceptance. It said
nothing about the duration of the loan or about the
time when the bills were to be payable. The buyer
granted promissory notes payable on demand. After
five years the seller demanded payment of the price
and charged the buyer on the promissory notes. The
buyer averred that at a meeting about a week before
the date of the offer it had been agreed between
the parties that payment of the price was to be
postponed until the expiry of the lease. The Lord
Ordinary held that this was a relevant averment but
restricted proof toe proof by writ or oath. On
appeal the First Division held that the averment
was irrelevant and that the charge on the
promissory notes was in order.

Comment. The interesting thing about this case is
that the court found the averment irrelevant. It
did not decide that evidence of the additional term
was inadmissible. This seems correct. The contract,
in so far as it provided for the granting of bills,
had been implemented, and superseded, by the
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bargain was gone into. As such it was irrelevant.
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Whether he would have been able to
of course, another matter. Lord
Dunedin then said that the averment could

led as an averment that a term of the

(as to the duration of the loan) had been
be settled 1later. If the gquestion of
had arisen before the contract had been
rthere would have been no consensus and no
However, on this view, it was clear that

'+ the term had been settled by the granting of bills

n demand. The case could also, the Lord
said, be regarded as raising a question

Could the words "remaining on

uction.

i remaining on loan until the end of the

is, too, he thought, could be answered by
b the subsequent conduct of the parties.
lng of bills payable on demand indicated
intention was that the loan should be
when the seller required it. Lord Kinnear
e question as relating to the term of the
the duration of the actual loan. (The
averred no specific agreement as to the
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term of the bills. So, on Lord Kinnear's view, the
question of proof of an additional term did "not
require to be decided now". See p 120.) The
writings were silent as to the term of the bills
and, if the matter had been raised at the time when
the writings were executed, "there would have been
no consensus in idem, and, therefore, no contract
at all™ {p 120} but the parties had solved that
guestion for themselves by granting and accepting
bills payable on demand and "it must be presumed
that they carried out their own intention when the
bills were granted in the form in which they now
stand". (p 120). The third member of the court,
Lord Johnston, said that he would have regarded the
averment as relevant and would have allowed a proof
at large on the ground that it was a case of
"explaining an ambiguous agreement and supplying a
necessary term which is awanting" (ppil2l - 122)
but he ncnetheless felt able to concur. The ratic
of this case is not easy to ascertain but it seems
clear that it did not turn on any rule disallowing
procf of a relevant averment of an additional

contemporaneous term of a contract.

Effect of Commission's proposals. The pursuer in
this case could now attempt to have the bills
rectified under section 8 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1985 on
the ground that they did not express accurately the
common intention of the parties. If the pursuer did
not attempt rectification, or failed in that
attempt, then under the Commission's proposal 5(h)
the bills would simply supersede the contract and
would take effect according to their terms.
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Lavan v Gavin Aird & Co 1919 SC 345
Summary. & debtor raised an action for recall of

arrestments on a decree for a lump sum, claiming

that the ¢reditors had agreed to accept payment by
instalments. It was held that this could not be
proved by parole evidence.

Comment. This was not a case on contract. Even if

it had heen, it would have been a case on

subsequent]

variation.

Effect of Commissicen's proposals. None.
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