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THE LAW COMMISSION 

THE SCOITISH LAW COMMISSION 
(Item XXI of the Third Programme of the Law Commission) 

(Item 15 of the Third Programme of the Scottish Law 
Commission) 

PRIVATE INTERNATIONAL LAW 

RECOGNITION OF FOREIGN NULLITY DECREES 
AND RELATED MATTERS 

To the Right Honourable the Lord Hailsham ofSt. Marylebone, C.H.,Lord 
High Chancellor ofGreat Britain, and the Right Honourable the Lord 

CameronofLochbroom, Q.G,Her Majesty’sAdvocate 

PART I 

INTRODUCTION 

1.1 The Law Commission undertook in its First Programme of Law 
Reform’ to examine, along with other matters in the field of family law, the 
recognition of foreign divorces, nullity decrees*and adoptions. These terms 
of reference were broadened in the Law Commission’s Second Programme 
to embracea completereview of familylaw.3Specificreferenceto recognition
offoreignnullitydecrees,andalsotorecognitionofforeignmarriages,ismade 
in the Law Commission’sThird Pr~gramrne.~The ScottishLaw Commission 
similarlyincludedgeneralproposalsfor an examinationof familylaw in their 
Second Programme of Law ReformY5and again as part of their suggested
review of Private InternationalLaw in their Third Programme.6 

1.2 The main reforms that have resulted from this work are as follows. 
As the result of proposals from the Law Commission7and the Scottish Law 
CommissionYsthe rules as to jurisdiction in matrimonial proceedings were 

1 Item XII. 
2 The rules as to the recognition of foreign nullitydecreeswhich are examined in this report may 
also apply to the recognition of foreign annulments other thanby a decree granted at the end of 
a civil judicialprocess; see para. 2.28, below. For ease of exposition, however, we use the term 
“foreign nullitydecree” to includeall foreign annulments, however obtained, unless the context 
requires otherwise. 
3 Law Corn. No. 14(1968): Item XIX. Family Law. 
4 Law Com. No. 54 (1973): Item XXIPrivate International Law. 

6 Scot. Law Corn. No. 29 (1973): Item No. 15-Private International Law. 
7 Law Com. No. 48 (1972).
* Scot. Law Com. No. 25 (1972). 

Scot. Law Corn. No. 8 (1968): Item No. 14-Family Law. 



amended by the Domicile and Matrimonial Proceedings Act 1973. The 
recognition of foreign divorcesand legal separations was put on a statutory
basis by the Recognition of Divorces and Legal SeparationsAct 1971, thus 
implementingproposals containedin ajoint report of the two Law Commis-
s i o n ~ . ~There has also been legislation on the question of jurisdiction over 
polygamousmarriages,lOagain as a result of a report from the Law Commis-
sion.11 

1.3 The two major private internationallaw topics in the field of family
law on which the two Commissions have not yet made proposals for reform 
are the law governingthe validity of marriagesand the recognition of foreign
nullity decrees.12Preliminary work on both these topics was undertaken by
the Law Commission as long ago as 1971.13 By 1973 this work had been 
suspendedbecause the Law Commission and the Scottish Law Commission 
had formed the view that satisfactory reform of these topics could best be 
achieved by internationalagreement.I4The opportunityfor the negotiation
of internationally agreed solutions came with the decision that the agenda
for the Thirteenth Sessionof The Hague Conferenceon Private International 
Law, held in 1976, should include.“questions relating to the recognition
abroad of decisionsin respect of the existenceor validity of marriages”. Both 
Commissionsplayed an active part in the briefing of the United Kingdom
delegation to The Hague negotiations. It was hoped that the work of the 
ThirteenthSessionwould result in a conventioncoveringthe recognitionnot 
only of foreign mamages but also of foreign nullity decrees. In the event, the 
convention in respect of mamage which was concluded at The Hague was 
confined to a Convention of Celebration and Recognition of the Validity of 
Marriages(1978). The Conferencedecided not to extendit to the recognition
of foreign nullity decrees. We understand that the Government does not 
proposethat the United Kingdom shouldsignor ratifythe MarriageConven-
tion.15 

1.4 Our courts are not frequently asked to recogniseforeign annulments. 

Law Com. No. 34; Scot. Law Com. No. 16 (1970). 
lo Matrimonial Proceedings (Polygamous Marriages) Act 1972; for English law see now the 
MatrimonialCausesAct 1973, s.47. In the light of the response to their consultativedocument 
publishedin 1982(Working PaperNo. 83;ConsultativeMemorandum No. 56),the twoCommis-
sions are engaged in the preparation of a joint report, which they hope to submit later thisyear, 
upon the rules governing the capacity of English and Scottish domicfiaries to enter a marriage 
abroad in polygamous form. 

Law Com. No. 42 (1971). 
l2 The Law Commission has recently published a report on Declarations in Family Matters 
(Law Com. No. 132 (1984)). There is a joint consultative document (Working Paper No. 68/ 
Memorandum No. 23)on Custody of Children: Jurisdiction and Enforcement within the United 
Kingdom (1976)onwhich the preparation of a report is at an advanced stage. Both Commissions 
have recently published Reports on the question of granting financial relief after a foreign 
divorce or nullity decree: Law Com. No. 117 (1982); Scot. Law Corn. No. 72 (1982), and the 
recommendations of the two Commissions are implemented in Parts I11 and IV of the 
Matrimonial and Family Proceedings Act 1984. See para. 1.5, below. 
l3  The Sixth Annual Report ofthe Law Commission, 1970-1971, Law Corn. No. 47, para. 54. 
l4 The Eighth Annual Report of the Law Commission, 1972-1973, Law Com. No. 58, para. 49. 

The two Commissions have returned to their consideration of choice of law in marriage and 
have set up a Joint Working Party to assist in this task; see the Eighteenth Annual Report of the 
Law Commission, 1982-1983, Law Corn. No. 131, para. 2.67. 
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. I 

In England and Wales, in 1980, 1981 and 1982, there were respectively 12, 
12 and 7 petitions for declarations of validity of a foreign divorce,16but 
apparentlynone relatingto the validityof a foreignannulment.Domestically,
for every nullity petition presented, there were, in those years, 154, 161and 
188divorcepetitions,17and there is no reason to supposethat the ratiowould 
be greatly differentin recognitioncases. Consequentlyit may be thought that 
the recognition of foreign annulmentsdoes not pose any great problem. But 
the courts are not the only place in which a determinationof the validity of 
a foreignannulmentmay have to be made. For example,British immigration
officialsabroadandin the United Kingdom, officialsconcernedwith nationa-
lity,passport, income tax or social security matters, registrars of marriages
and, indeed,trusteesorpersonal representatives,may fromtime to time need 
to determine the issue. Their task will be easier if the law can be rendered 
more certain and more easily ascertainable. And on the apparently few 
occasionson which the courts are required to decide such cases the time and 
expenseof doing so can perhaps be very greatly reduced.18There seems now 
to be little real possibility of the recognition of foreign nullity decrees being
the subject of internationalagreement. The choice is, therefore, to leave the 
law as it is or to make proposals for refo-rmof our own private international 
lawruleswithout anyprospectof internationalagreement.We have no doubt 
that reform of our own rules is desirable. It has become more importantwith 
the changes made in the rules as to the jurisdiction of courts in the United 
Kingdom in nullity proceedingslgand with the changes in the rules for the 
recognition of foreign divorces and legal separations.2oAs recognition of 
foreign nullity decrees has not yet been placed on a statutory basis, it is 
unclear whether the old common law rules for recognition have been, or 
should be, changed by analogywith those statutory developmentsand, if so, 
whether the analogy to be drawn is with the new statutory rules for nullity
jurisdictionor the statutoryrules for divorcerecognition. It is because of the 
uncertainties in the present law,21and the fact that recent international 
initiativeshave not been able to provide a solution to the problem, that we 
have returned to the question of the recognition of foreign nullity decrees. 

1.5 Thereis,however,onerecent developmentrelatingto the recognition 
not only of foreign annulments but also of foreign divorces to which we 
should draw attention at the outset of this report. One of the most common 
reasons for a court being faced with the issue as to whether a foreign divorce 
is to be recognised in this country is that of financial relief. If the foreign
divorce is recognised here, no court in the United Kingdom has power to 
award financial relieEZ2This has provided a clear incentive to challenge 

16 Judicial Statistics for those years, Table D.8@), notes (for 1980 and 1981), and Table 4.11, 
notes (for 1982). 
17 Ibid. 
18 Vervaekev. Smith [19811 Fam. 77 was 9 days before Waterhouse J., 7 days before the Court 
of Appeal and ([19831 1 A.C. 145) 3 days in the House of Lords. 
19 Domicile and Matrimonial ProceedingsAct 1973, ss.57. In Northern Ireland thejurisdiction
ofthe courtisnowgovernedby the MatrimonialCauses(NorthernIreland) Order 1978,(S.I.1978 
No. 1045) (N.I.15),Article 49. 
20 Recognitionof Divorces and LegalSeparationsAct 1971. 
21 See, most recently, Vervaekev. Smith [1983] 1 A.C. 145. 
22 See e.g. Qunzi vi Quazi [19801 A.C. 744. 
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the validity in this country of divorces obtained abroad. Both the Law 
Commission and the ScottishLaw Commission have recommended that the 
courts should have a power in appropriate circumstances to grant financial 
relief notwithstanding the fact that a foreign divorce, legal separation or 
annulment is to be recognised in England and Wales or Sc0tland.~3Parts I11 
and IV of the Matrimonial and Family Proceedings Act 1984 give effect to 
those recommendations.When it is in force, it may well be that the incidence 
of cases concerning the recognition of foreign matrimonial decisions will 
decrease quite sharply. Moreover, the fact that financial relief will, in appro-
priate cases, be available even if the validity of the foreign divorce or 
annulment is upheld may be thought to remove one possible policy argument 
in  favour of a restrictive approach to re~ognition.~4 

1.6 The rules referred to above in relation to the jurisdiction of the courts 
i n  nullity proceedings and in relation to the recognition of foreign divorces 
and legal separations extend to Northern Ireland and thus apply to the whole 
of the United Kingdom. This led us to consider whether our deliberations 
and subsequent conclusions should include the law of Northern Ireland. 
Section 1(5) of the Law CommissionsAct 1965precludes the Law Commis-
sion from considering"any law of Northern Ireland which the Parliament of 
Northern Ireland has power to amend". Read with section 40(2) of the 
Northern Ireland Constitution Act 1973, the Law Commission's remit is 
limited (in so far as Northern Ireland is concerned) to matters over which 
the Northern Ireland Parliament did not have legislative competenceunder 
the Government of Ireland Act 1920: that is, "excepted" and "reserved" 
matters. The subject-matter of recognition of foreign divorces and nullity 
decrees is outside the competence of the Parliament of Northern Ireland as 
i t  deals, inter alia, with nationality and domicile-"excepted" and "reserved" 
matters respectively. 

1.7 We believe, therefore, that there is no statutory bar to our dealing 
also with the law of Northern Ireland on the subject of recognition of foreign 
divorces and nullity decrees. Furthermore we believe that consideration 
on  a United Kingdom basis rather than a Great Britain basis is the more 
satisfactory approach. Accordingly we include consideration of the law of 
Northern Ireland in this Report. 

1.8 We set up a small Working Party to assist us in our consideration of 
the law relating to foreign nullity decrees. The members of the WorkingParty 
are listed in Appendix B and we are very grateful to them for the assistance 
which they have given us. In the light of their advice, we prepared a joint 
Consultation Paper outlining the present law, the options for reform and our 
preferred solution. This was distributed to a limited number of consultees in 
April 1983 and we sought their comments by the end of July 1983. We are 
grateful to all those who commented and for their promptness in doing so. 

23 See n. 12, above. 
24 See para. 1.12, below. 

! 
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The names of those who commented are given in Appendix C. The reason 
why we distributed our consultation paper to a limited list of consultees, 
rather than making it more widely availablethrough H.M.S.O., was that we 
formed the view that the subject-matter of the paper was likely to be of 
interest and concern to a rather specialised readership. We did, however, 
makepubliclyknown at the time of distributionof the paper, througha Press 
Notice,a summaryofthepaper and that copiescouldbe obtainedfromeither 
Commission. This report is based very closely, at least in its earlierParts, on 
our ConsultationPaper. 

1.9 To conclude this introduction, we should draw attention to four 
matters. First, throughout this report we make constant references to the 
common law, operative until 31 December 1971,regarding the recognition
of overseasdivorces,because in allessentialsthe principlesdevelopedmainly
in relation to the recognition of divorces apply now to the recognition of 
annulments. We also refer frequently to the Recognition of Divorces and 
LegalSeparationsAct 1971 which, since 1st January 1972,has replaced the 
common law in respect of divorcesand legal separations,because the option
for reform which we recommend2sis to base new legislationfor the recogni-
tion of annulments upon the principles of the 1971Act.26In Parts IV and VI 
of this report we take a detailed look at the 1971Act and conclude that it is 
capable of improvement, both in the application of its principles to the 
recognitionofannulments,andasitappliesnow to therecognitionofdivorces 
and legal separations. It would have been possible to have altered and 
expanded the 1971Act by simplyrecommending amendmentsto it. Someof 
these amendmentsmighthave taken the form of minor textual amendments. 
However, such a course would have resulted in a situationwhich we do not 
consider would be satisfactory from the point of view of the best way to 
reform the law;the 1971Act would remain but have to be read subject to the 
alterationsmadeby the later statute, while the law relating to the recognition
of foreign nullity decrees would be contained in the later statute which had 
to be read in the light of the 1971Act. This would not be the clearestway of 
setting out the law, either for Parliament or for users of the legislation. We 
consider that the most helpful course to take is to recommend the repeal of 
the 1971Act altogetherand the enactment of a new statutecontainingall the 
law relating to the recognition of foreign divorces, annulments and legal
separations. The details of the changes to the 1971Act (which are mainly of 
a minor character) appear from the explanatory notes to the draft Bill 
appended to this report. We have, however, been careful to ensure that any
amendmentsof the scheme of the 1971 Act are compatiblewith the United 
Kingdom’s ratification of the Hague Conventionon Recognitionof Divorces 
and Legal Separationswhich the 1971Act was designed to implement.In our 
view, the draft Billprovides a less complex and more comprehensive set of 
statutory provisions governing the recognition of matrimonial decisions. 
There was a strong support for this approach in the comments which we 

. 

25 See paras. 5.13-5.15, below. 
26 For the convenience of readers, the Act is reproduced at Appendix D. 
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received on our ConsultationPaper. 

1.10 Second, this report does not deal with declarations regarding the 
validity of a marriage. While many of theprinciplesapplicableto the recogni-
tionof foreign annulmentsmust apply equally to their converse, we are not 
aware that any problems arise in practice regarding such declarations. In our 
ConsultationPaperwe invitedcommentson whetherpractical problemshad 
in fact arisen in relation to the recognition of foreign declarationsof validity
of marriage. No such comments were received, though it was suggested that 
issues relating to the validity of marriage should not be dealt with in passing
in this report but should be the subject of a separate enquiry. As we have 
mentioned the two Commissionshave taken up work again on the 
choice of law rules relating to the validity of marriages. 

1.11 Third, someof our references, and some of our proposals, relate not 
only to the United Kingdom but to the British Isles. This geographicalterm 
embraces, for our purposes, the United Kingdom, the Channels Islands 
(Jersey and Guernsey)and the Isle of Man. 

1.12 Fourth, examination of the rules of nullity recognition, and our 
limited re-examinationof the present statutory rules relating to recognition
of divorces and legal separations, throw up a number of detailed complex
points. To some of them there is no obvious logically compelling answer. 
Indeed they may well illustrate a conflict between two well established sets 
of rules, such as those governing recognition of foreign divorces and those 
regulatingthe validity of marriages.**Good argumentsmay be put, and were 
put to us on consultation, for favouringone set of rules rather than another. 
The general underlying policy which we have favoured in this report is that 
ofrecognisingthevalidityofdivorcesorannulmentsandofanylatermarriage
enteredinto by the parties on the basis that they were free to do so. 

1.13 The rest of this report is divided up as follows. In Part I1we set out 
the present private international law rules relating to the recognition of 
foreignnullity decreesin the United Kingdom. We also consider someof the 
criticisms that may be made of the present state of the law. In Part I11 we 
examine in detail the case for reform. In Part IVwe set out our proposals
regarding the mutual recognition of the nullity decrees of courts within the 
British Isles, and in Part V those concerning the recognition by United 
Kingdom courts of annulmentsobtained elsewhereoverseas. In Part VI, we 
deal with the implementation of our proposals made in Parts IV and V, and 
with reform of the present statutory rules relating to the recognition of 
foreign divorcesand legal separations. Part VI1 containsa summary of our 
recommendations.We include, in Appendix A, a draft Bill to give effect to 
our recommendations. 

27 See n. 15, above. 
28 See paras. 3.9-3.10, and 6.49, below. 
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PART II 

THE PRESENT LAW AND ITS DEFECTS 

Introduction 
2.1 Although the Recognition of Divorces and Legal Separations Act 

1971 largely cdifkd the law relating to the recognition of foreign divorces 
andlegalseparations,therulesfortherecognition offoreigndecreesof nullity
still depend on the common law.29There are relatively few decisions on the 
subjectand a number of problems st i l l  awaitjudicial determination. 

2.2 We propose to examine concurrently the English, Scottish and 
NorthernIrelandrulesonthis subject,becauseit isbelievedthat in relationto 
the recognitionofforeigndecreesof nullity thereareno significantdifferences 
between the three legal systems. In all three systemsthe startingpoint of the 
modem law is the decision of the House of Lords in a Scottish appeal,
Administrator ofAustrianPropertyv. VonL~rang,~Owhereit wasemphasised
that a decree of nullity,even in respect of a void marriage, was as much a 
decree relating to status as a decree of-divorce. Though it was a Scottish 
decision,it was unequivocallyaccepted, in De Reneville v. De Reneville,31 as 
representing English law. Equally, in Galbraith v. Galbraith32Lord Wheatley
referred to the decision of the House of Lords in an English appeal, Indyka 
v. Indyku,33in these terms: 

“That was an English case dealing with English law, but I do not 
believe that different considerations and arguments would have 
prevailed if the case had been a Scottish one, involving as it did 
questions of private international law. While technically that de-
cision is not binding on Scottish courts, the opinions expressed by
their Lordships must be regarded as being of the highest standing
and persuasion. While the lawsof Scotlandand England are separate
and self-contained systems, and are accordingly capable of being
different, it would be most unfortunate if the principles of recog-
nition of foreign jurisdiction were to be different in the two 
count1ies.~~34 

Similarly,as regardsNorthern Ireland, Lord MacDermottC.J.inAddison v. 
Addis0n,3~citing with approval De Reneville v. De Reneville accepted that a 
nullity decreewas a decreerelating to status. 

2.3 By stressing that a decree of nullity should be regarded as a decree 
relating to status, the House of Lords in the Von Lorang case was able to 

29 The limited extent to which recognition of foreign nullity decrees may be governed by the 
Foreign Judgments (Reciprocal Enforcement) Act 1933 is considered in paras. 2.29 to 2.31, 
below. 
30 1926 S.C. 598; 1927 S.C. (H.L.)80; [1927]A.C. 641. 
31 [1948]P.100, 109. 
32 1971 S.C. 65. 
33 [1969] 1A.C. 33. 
)4 1971S.C. 65,68. 
35 [1955]N.I. 1, 13. 
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apply tcvannulments the general principles then relevant to the recognition
ofother decisionsas to status,developedin the contextof the recognition of 
foreigndivorces. The rules applicablein relation to the recognition of foreign
decrees of nullity are, therefore, similar to the common law rules which 
applied to the recognition of foreign divorcesand legal separationsuntil the 
cominginto force of the Recognition of Divorcesand Legal SeparationsAct 
1971. These rules are thought to include such principles as may be derived 
from the decision of the House of Lords in Indyku v. Indyku.36 

2.4 As aresult oftheircommonlawbasis, the rulesgoverningrecognition
of foreign nullity decrees make no distinction between decrees obtained 
elsewhere in the British Isles and those obtained overseas.37 Accordingly, a 
Scottish or a Northern Ireland decree will be treated as foreign for the 
purposes of recognition by an English court and, conversely, an English
decree willbe treated as foreignin Scotlandand in Northern Ireland. 

2.5 The primary factor in determiningwhether or not a court in one part
of the United Kingdom will recognise a foreigndecree of nullity is whether, 
in the eyes of that court, the foreign court which granted the decree had 
jurisdiction to do Subject to considerations of public policy, the court 
is not concernedeither with the basis upon which the foreign court actually
assumed jurisdiction over the parties39or with the grounds upon which it 
grantedthe decree.40Consequently,the Englishcourts have been prepared to 
recognise a foreign decree of nullity granted on grounds unknown in this 

Likewise they have recognised a decreegranted on groundswhich 
would amount in Englishlaw to formal invalidity, even though the marriage
had been celebratedin England and was formally valid under English law.42 

2.6 Other than Addison v. Addison43 there is no Northern Ireland 
authority on this subject. We believe, however, that the courts in Northem 
Ireland would apply the same principles as those laid down by the courts in 
England. In additionto theAddison decisionrelating to the statusof a nullity
decree, further evidence relating to the law in Northern Ireland can be 
gleanedfiom the fact that section 6 of the Recognition of Divorces and Legal
Separations Act 1971 (as substituted by section 2(2) of the Domicile and 
MatrimonialProceedingsAct 1973), which refersto the “commonlaw rules” 
relating to the recognition of divorces and legal separations, applies in 
Northern Ireland. The fact that the “common law rules” relating to divorces 
and legal separations are recognised by statute as applying in Northern 
Ireland, coupled with the acceptance by the Northern Ireland courts that 

36 [19691 1 A.C. 33. 
37 Cf.the Recognition of Divorces and Legal Separations Act 1971, ss.1 and 2, which draw such 
a distinction. 
38 Corbett v. Corbett [19571 1 W.L.R. 486,490, per BarnardJ. 
39 Corbett v. Corbett [1957] 1 W.L.R. 486; and see Galbraithv. Gulbruitk 1971 S.C.65,70-71. 
40Abutev.Abate[1961] P. 29. 
41 Mitfordv. Mitford [19231 P. 130 (mistake as to personal attributes);Gulenev. Gulene [19391 
P. 237 (the clandestinenature of the marriage). 
42 Gulenev. Gulene [19391 P. 237. 
43 [1955] N.I.1. 
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nullity decrees Sec t  status, lead us to conclude that the law is similar in 
Northern Ireland to that in England, and that English case law would be 
followedby the courts in Northern Ireland. Accordinglywhere in this report 
we refer to English courts and English law, it shouldbe taken to include also 
a reference to the courts and law of Northern Ireland. Where however the 
law of Northern Ireland differs fkom that of England we shall make specific
referenceto the Northern Ireland provisions. 

The present law 
A. Summary 

of nullity in the followingcircumstances: 
2.7 Under existing law, the English courts will recognisea foreign decree 

(a) probably,wherethedecreeisgrantedincircumstancesinwhich, mutatis 
mutandis,the Englishcourtwould havejurisdictionto granta decree;U 

(b)where the decreeis grantedby the courts of a countrywith which either 
party has “a real and substantialc o n n e ~ t i o n ~ ~ ; ~ ~  

(c) where the decree is granted by the courts of the parties’ common 
domi~ile4~and, probably, also where it is granted by the courts of only 
one party’s d0micile;~7 

(d)probably, where the decree is granted by the courts of the habitual 
residence48of one of the parties and possibly also where it is granted by
the courtsof the parties’common residence;49 

(e) possibly, although this now seems unlikely,5owhere a decree declaring 
a marriageto be void is pronouncedby the courtsof the countrywhere 
the marriage was celebrated;51 

(0 where the decree, although not obtained in the country of the parties’ 
common domicile, would be recognised as valid by the courts of such 
a country.52 

It is believed that the Scottish courts would adopt similar rules, but there is 
binding authority only for the first proposition in paragraph (c) above. 

2.8 Even if a foreign decree of nullity satisfied one, or more, of the 
jurisdictionalbases mentioned in the previous paragraph, an Enghsh court 
might refuse to recognisethe decreeon any of the followinggrounds: 
~ 

44 Corbettv.Corbett[1957] 1 W.L.R. 486;Merkerv. Merker[1963] P. 283;Leprev.Lepre[1965]
P. 52; Perrini v. Perrini [1979] Fam. 84; Vmueke v. S@h [1981] Fam. 77, 109 (sedon 
other grounds [1983] 1 A.C. 145). Seeparas. 2.10 to 2.12, below. 
45 Law v. Gustin [1976] Fam. 155; Perrini v. Perrini [1979] Fam. 84; Vmueke v. Smith [1981]
Fam. 77, 109, 123. See paras. 2.13 to 2.15, below. Heads (a) and @) cover many of the 
circumstanceslistedin more detail under (c)to (Q.
46Administrutor ofAustrian Property v. Von Lorung 1927 S.C. (H.L.) 80; [1927] A.C. 641. See 
para. 2.16, below. 
47 Lepre v. Lepre [19651 P. 52. Seeparas. 2.17 and 2.18,below. 
48 see para. 2.19, below. 
49 see para. 2.20, below. 
50 see para. 2.21, below. 
51 Corbett v. Corbett [1957] 1 W.L.R. 486; Merker v. Merker [1963] P. 283. 
52 Abate v. Abate [19611 P. 29. See paras. 2.22 and 2.23, below. 
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(a) it was obtained by fi-aud;53 
(b) it offends against the rules of naturaljustice;54 
(c) it offends against the English ideas of “substantialjustice”,55or public 

(d)the issue is already resjudicata in England.57 
It seems likely that it is also the law of Scotland that a court would refuse to 
recognise a decree obtained by h u d  or offending against rules of natural 
justice. In addition,a Scottishcourthasdeclinedto recognisean extra-judicial
decision as to nullity, although this decision was binding under the law of 
the domicile of one of the parties.58 

2.9 In the paragraphs which-follow we analyse each of these grounds for 
affordingorwithholdingrecognition.We alsoexaminesomeofthe situations, 
not mentioned above, which still awaitjudicial determination. 
B. AnaZysis ofgroundsfor recognition 
(1) Reciprocity 

2.10 In Travers v. HoZZeg it was held in England that the courts must 
recognise foreign divorces obtained in circumstances in which, mutatis 
mutandis, the English court would have had jurisdiction to grant a decree. 
That principle has been extended in England to nullity decrees and has been 
applied in the past to secure the recognition of decrees granted by the courts 
of the parties’ common residence” and decrees granted by the courts in the 
country in which the marriage was celebrated.61 Despite its earlier rejection
in Scotlandin the case of Wardenv. Warden,6*the acceptance of the Travers 
v. HoZZey principle by the House of Lords in Indyka v. Indyka has entailed 
the acceptance of that principle in Scotland in relation to the recognition of 
foreign divorces.63Although it is no longer relevant in relation to foreign
divorces,64the Travers v. HoZZey principle-as a principle of the common 
law-is, however, thought to be relevant in Scotland in relation to the recog-
nition of foreign nullity decrees. 

2.1 1 The English courts have more recently applied the reciprocity prin-
ciple to the changed rules for nullity jurisdiction introduced in 1973.‘j5This 

53 Administrator ofAustrian Property v. Von Lurang 1927 S.C. (H.L.) 80; [19271 A.C. 541. See 
para. 2.24, below. 
54 Mitfordv. Mitford[l923] P. 130,141-142;Merkrv. Merker[1963] P. 283,296,299. Seepara.
2.25, below. 
ss Gray v. Formosa [1963] P. 259. Seepara. 2.26, below. 
56 Vervaekv. Smith [1983] 1 A.C. 145. Seepara. 2.26, below. 
57 Vervaekv. Smith [1983] 1 A.C. 145. Seepara. 2.27, below. 

Di Rollov. Di Rollo 1959 S.C. 75. See para. 2.28, below. 
59 [19531 P. 246. 
6o see para. 2.20, below. 

see para. 2.21, below. 
62 1951 S.C. 508. 
63 Galbraith v. Galbraith 1971 S.C. 65. 

Recognition of Divorces andLegal SeparationsAct 1971, ss.3 and 6. 
65 Domicile and Matrimonial ProceedingsAct 1973, s.5. For scotland, see s.7 of the 1973 Act; 
for Northern Ireland, see the Matrimonial Causes(Northern Ireland)Order 1978 (S.I. 1978 No. 
1045) (N.I. 15), Article 49. 
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means that a foreign nullity decree wil l  now be recognised in England where 
it was grantedby the courts of a countryin which either party was domiciled, 
or in which either party had been habitually resident (at least so long as the 
habitual residence was for one year),66 immediately prior to the 
commencement of the proceedings in that country. The same approach is 
likely to be taken by the Court of Session.67 

2.12 There are two features of the principle of reciprocity which ought
particularlyto be noted. First, the English courts have not lookedto the basis 
upon which the foreign court actually assumedjurisdiction;“it is sufficient 
that facts exist which [if they related to England] would enable the English 
courts to assumejurisdiction”.6sSecond, the comparisonbetween the dom-
estic jurisdictional rules in the foreign country, and those in this country,
would appear to be made at the time of the recognition proceedings.69 

(2)Real and substantial connection 
2.13 In Indyka v. Indyka70 Lord M o m s  of Borth-y-Gest suggested that 

thetestforrecognitionofaforeigndivorcewaswhetherthe spouseinquestion
had a real and substantial connection with the country in which the divorce 
was obtained.The samecriterionwas adoptedby Lord Wilberforceand Lord 
Pearson to qualifj. the test of residence to ensure that the residence was 
effective and not fictitious. This test of real and substantial connection was 
acceptedboth in England71and in Scotland72in cases relating to the recog-
nition of foreign divorces prior to the coming into effect of the 1971Act. In 
England, it was held by BagnallJ. in Law v. Gustin73 to be applicable to the 
recognition of a foreign nullity decree.74It seems probable that the Scottish 
courtswould reach the same conclusion. 

66 Vervuekev.Smith [1981]Fam. 77, 109. 
The Court of Session also has jurisdiction to reduce (i.e. annul or cancel) its own decrees of 

declarator of marriage or declarator of nullity of marriage notwithstanding that at the time of 
the commencement of the proceedings for reduction the parties have no present connections 
with Scotland-Domicile and Matrimonial F’roceedings Act 1973, s.8(3); see also the Law 
Reform (Miscellaneous Provisions)(Scotland) Act 1980, s.20. The Court of Session, therefore, 
might well recognise a decree of reduction granted by a foreign court in similarcircumstances. 

Robinson-Scottv. Robinson-Scott[1958] P. 71, 88, cited with approval by SirGeorge Baker 
P.in Perrini v. Perrini [19791Fam.84,91-92. 
69 Zndyku v. Zndyku [19691 1A.C. 33; Vmueke v. Smith [19811Fam. 77,109. 

7IMuyjeld v. Muyjeld [19691P. 119; Welsbyv. Welsby [19701 1 W.L.R. 877. 
7* Gulbruithv. Gulbruith 1971 S.C. 65; Buin v. Buin 1971 S.C. 146. 
73 [1976]Fam. 155,followedinPerriniv.Perrini[1979]Fam. 84; Vervuekev.Smith[1981]Fam.
77, 109, 123. 
74 Although BagnallJ. indicated ([19761Fam. 155,160) that the date uponwhich the decree was 
obtained is the appropriate date on which an English court should considerwhether either party 
had a “real and substantial connection”with the country in which the decree was obtained, the 
point is not entirely f?eef?om doubt; see, e.g., Zndyh v. Zndyku [19691 1 A.C. 33,69,76-77 and 
Blair v.Blair [19691 1W.L.R. 221, where it washeld that a foreign divorce might recognised 
even though the petitioner’s connectionwith the countrywhere the divorcewas obtained ceased 
shortly before the commencement of the divorce procedngs. 

”[19691 1A.C. 33,76-77. 
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2.14 It is reasonable to assumethat the nature of the real and substantial 
connection (which Bagnall J. decided was “a question of fact, to be 
decided...on a consideration of all the relevant ~ircurnstances”7~)may be 
gatheredby referenceto divorce recognition cases. On thisbasis a “real and 
substantial connection” for foreign nullity recognition purposes might be 
established,for example,by virtueof eitherparty’s76domicile77(eventhough
lessexactinglydefinedthan by English residence79or even nationality
if it is reinforced by other factors.8O It is sufiicientthat only one spousehas a 
realand substantialconnectionwith the countryof the court.*lHowever,one 
connectingfactorwhich may not, by itseK be sufiicienttojustifyrecognition
of a foreign nullitydecreeis the fact that the decreewas grantedby the court 
of the country of the celebration of the marriage. Before 1974, when the 
Domicile and Matrimonial ProceedingsAct 1973 came into force, courts in 
theUnited Kingdomwouldacceptjurisdictionin nullityonthisbasis(though
followingRoss-Smithv. Ross-Smith82the English court would do so only in 
the case of a marriage void ab initio) and accordingly would recognise a 
foreigndecreegrantedon thisbask83Butthe 1973Act has deprivedallcourts 
in the United Kingdom ofjurisdiction on this ground, and it is questionable
whether any United Kingdom court would now extend recognition to a 
foreignnullitydecreesoobtainediftherewereno othersubstantialconnecting
factor.84 

2.15 The application of the test of “real and substantial connection” to 
the recognitionofforeignnullitydecreesmay wellhavethe samefar-reaching
effectsin relation to nullitydecrees as it had in relation to the recognition of 
foreigndivorcesprior to the 1971Act.8sThisnecessarilycoloursany analysis
of the grounds of recognition accepted in earlier decisions. We proceed,
nevertheless, to examine these, bearing in mind, however, that most, if not 

75 [1976] Fam. 155,159-160. 
76 Muyjield v.Muyjield [1969]P.119. 
77 Zndyh v.Zndyh [1969] 1 A.C.33. 
78 Ibid., at pp. 1 1  1-1 12, per Lord Pearson. 
79 Perrini v.Penini [1979] Fam. 84; Vervuekev.Smith [1981] Fam. 77; and see Gulbruith v. 
Gulbruith 1971 S.C.65. 
8oZndykav.Zndyh [1969] 1 A.C.33, 90, 104-5, 111-1 12; Muyjield v.Muyjeld [1969] P.119; 
Galbruith v.Gulbruith 1971 S.C.65, 70; Buin v.Bain 1971 S.C.146, 152; Vervuekev.Smith 
[19811Fam. 77, 109;and seeAdministratorofAustnunProperly v.VonLorung 1927 S.C.(H.L.)
80,97; [19271AX.641,670. However, it would appearthat nationality by itselfisnot a sutEcient 
ground for recognition of foreign nullity decrees; cf. the Recognition of Divorcesand Legal 
SeparationsAct 1971,s.3(1)@),whichprovidesthatacourtintheUnitedKingdomwillrecognise 
an overseas divorceobtained in the countryof which either spouse is a national at the date of 
the institutionof the foreign proceedings. 

82 [19631 A.C. 280. This decision was followed in NorthernIreland Holden v.Holden [19681 
N.I.7. 
83 Mitford v.Mitford [1923] P.130; Corbett v.Corbett [1957] 1 W.L.R. 486; Merker v.Merker 
[19631 P. 283. 
84 SeePefersv.Peters [19681 P. 275, in which recognition of a foreign divorce was refused when 
the only co~ect ingkctor with the countryinwhich the divorcehad been obtained was that the 
marriage had been celebratedthere. This is consistentwith the factthat the English court never 
had jurisdiction in divorce merely on the ground that the marriage had been celebrated in 
England.This issue is discussed inmore detail inparas. 6.33 and 6.34, below. 
85 See the remarks of Lord y e a t l e y  in Gulbruithv.Galbruith 1971 S.C.65,70. 

Muyjeldv. Muyjield[1969] P. 119; Vervuekev.Smith [1981] Fam. 77. 
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all,mightbe decidedtoday OB the basis of the realand substantialconnection 
test. 

(3) Domicile 
(a) Common domicile 

2.16 It was established by the House of Lords decision in Administrator 
of Austrian Property v. Von LoranP6 that the courts in both England and 
Scotlandwillrecognisea decreeofnullitygrantedby thecourtsofthecommon 
domicile of the parties.*’ This principle has been applied even where the 
marriageconcernedwas celebratedin Englandand was formallyvalid under 
English law.88 

(b) Domicile of oneparty 
2.17 The position as regards decrees of nullity granted by the courts of 

only one party’s domicile is less clear. Until 1974a woman entering into a 
marriage that was valid or voidable took the domicile of her husband as a 
matter of law and her domicile remained the Same as his so long as the 
marriage subsisted. If, however, the marriage was void, the woman retained 
her own independent domicile which might or might not be the same as 
her husband‘s. As fiom 1 January 1974, a married woman possesses an 
indpendent domicile in all cases, not simply where her marriage is void.89 
Accordingly, the problem of whether an English or Scottish court should 
recognisea foreign annulmenton the basis of only one party’s domicilemay
arise, either where it was obtainedbefore 1974in respect of a void marriage, 
or in any case where it was obtained after the end of 1973. 

2.18 Although in Chapellev. Chapell@ Willmer J. took the view that a 
decree granted by the courts of only one party’s domicile ought not to be 
recognised, thisapproachwas not followedby SirJocelyn SimonP. in Lepre 
v. Lepre,gl partly on the Travers v. Hall@* principle and partly on the 
ground that courts were entitled to pronounce on the status of their own 
domiciliaries.93 The approval of the decision in Travers v. Hollep4 by the 
House of Lordsin Indyh v. Indyka95 suggeststhat both Englishand Scottish 

86 1927 S.C.(H.L.)80; [1927] A.C.641. 
87 InLepre v, Lepre [19651P. 52,59, Sir Jocelyn SimonP. confirmed that the relevant date for 
determining the domicile of the parties is the date of the commencement of the foreign 
proceedings. It would seem to follow h m  the analogous position regarding recognition of 
foreigndivorces that a change of domicile after that date willnot affectrecognitionof the foreign
decree:Mansellv. Mansell [1967]P. 306. 
88DeMassav. DeMussa(l931)[1939]2AllE.R. 15On.; Galenev. Galene[1939]P. 237. 
89 Domicile and Matrimonial Pro~xedingsAct 1973, s.1. 
90 [1950] P. 134,144, approved by Donovan L.J. in Gray v. Formosa [1963] P.259,270-271. 

92 [19531P.246. 
93SirJocelyn SimonP.pointed out that a decree granted by the courtsof one party’s domicile 
should in principle be regarded as universally conclusive as to that party’s marital status. It 
would, however, be inconsistent for the court to recognise a decree and at the same t h e  to 
attribute a difFerent statusto the other party.The decreemust be recognisedasdeterminingthe 
status of both parties: [19651P.52,62. 
94 [19531P.246. 
95 [19691 1A.C.33. 

91 [1965] P. 52,61-63. 
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courtswouldnowrecogniseforeignnullitydecreesonthebasisofthedomicile 
of one party to the “marriage” in the territory of the court. All United 
Kingdom courts now assume jurisdiction in nullity cases on the basis that 
onthe datewhen theproceedingswerebegunoneofthepartieswasdomiciled 
in the territory of the court.96 Further, apart from the Travers v. HolZey
principle, a decree of nullity based on the domicile of one party alonewould 
probably be recognised under the “real and substantial connection” test laid 
down in Indyluz v. Indyka.97 

(4) Residence 
(a) Habitual residence 
2.19 The Domicile and Matr&onial ProceedingsAct 1973 provides in 

respect of England and Wales,g8 Scotlandg9and Northern Ireland100 that 
courtsof these countrieshavejurisdictionto entertainproceedingsfor nullity
of marriage or, in Scotland, declarator of nullity of marriage, if either of the 
partiesto the marriagewas habituallyresident in the country throughoutthe 
period of one year ending with the date when the action had begun, or 
had died before that date and had been habitually resident in the country
throughout the period of one year ending with the date of death. Applying
the decision in Truversv. HoZZeylOl to the recognition of a foreign decree of 
nullityY1O2an English court has recognised a foreign decree based jurisdic-
tionally on similar principles,103 and it seems likely that a Scottish court 
would do likewise.Althoughunder the reciprocity principle the length of the 
habitualresidencewouldseemtobecrucial,thelaterdevelopmentsstemming
fromIndykav.Indyka1w indicatethat allthat isnecessaryisthat theresidence 
shouldbe of sufficientdurationand quality to constitutea realand substantial 
connection with the countrygranting the decree.lo5 

(b) Common residence 
2.20 There are three decisionslo6which suggestthat an English court will 

recognisea foreign decree of nullitywhich has been obtained in the country
which was the spouses’ common residence at the commencement of the 
proceedings. In all these cases the country of the spouses’common residence 
was also the locus celebrationis. It is not entirely clear from the two earlier 
cases107whether each of these two factors was independently a sufficient 

96 Domicile and Matrimonial Proceedings Act 1973 ss.5, 7; Matrimonial Causes (Northern 
Ireland) Order 1978,(S.I.1978No.1045)(N.1.15) Art. 49. 
97 [1969]1 A.C. 33;and see Vewueke v. Smith [1981]Fam. 77, 109,123.See paras. 2.13 and 
2.14,above, and para. 6.22,below. 
98 sect. 5(3). 
g9 sect. 7(3). 
100 sect. 13(3), replaced by Article 49(3) of the Matrimonial Causes (Northern Ireland) Order 
1978,(S.I. 1978No.1045)(N.1.15). 
101 [19531P.246. 
102 See para. 2.10,above. 
103 Vmuekev. Smith 119811Fam. 77.108-109:and seePem’niv. Perrini 119791Fam. 84,91-92.- -. .  
10.1 [19691 1 A.C. 33. 
10s See Welsbyv. Welsby [19701 1 W.L.R. 877;L a w  v. Gustin [1976]Fam. 155;Perriniv.Penini 
r19791Fam. 84 Vervuekev. Smith 119811Fam. 77. 

Miford v. Mitford [19231P. 130:Coriett v. Corbett [19571 1 W.L.R. 486;Merk v. M e r k  
[19631P.283. 
IO7 Mitford v. Mitford [19231P. 130;Corbett v. Corbett [19571 1 W.L.R. 486. 
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ground for recognition, or whether they had to exist together. In Merker v. 
Merker.lo8however, Sir Jocelyn SimonP. made it clear that, irrespectiveof 
whether the foreigndecreecouldbe recognised on the basis of itshavingbeen 
granted in the countryof the celebrationof the marriage, common residence 
was a sac ien t  connecting factor on its own; this was because an English 
courtwoulditselfclaimjurisdictionin suchcircumstances.TheEnglish court 
does not now assumedomesticnullityjurisdictionmerely on the basis of the 
parties' common residence. It is, therefore, arguable that it wil l  no longer
afford recognition on this ground.1w However, this will'be of significance
onlyin the probably rare case in which the commonresidenceof both parties
is not of sufficient duration or character to amount in fact to the habitual 
residenceof at least one of them.110 

(5) Place of celebration 
2.21 As mentioned above,111in relation to the real and substantial 

connectiontest, the English courtshave recogniseda foreigndecreeof nullity
of a void marriage granted by a court in the country in which the marriage 
wascelebrated.ll*Thebasisforrecognitionappearsto havebeen the principle
of reciprocity.113However, neither the English nor the Scottish courts now 
have jurisdiction to entertain a petition for nullity on the basis that the 
marriage was celebrated in England or in Scotland, as the case may be, and 
it would therefore seem doubtful whether a foreign decreegrantedin similar 
circumstanceswill in futurebe recognised in this~ 0 u n t r y . l ~ ~  

(6)Decrees recognised by the courts ofa country with which a party has a real 

2.22 In Armitagev. Attorney-GeneraPS it was held that an English court 
was bound to recognise a foreign divorce not obtained in the country of the 
domicileif itwouldberecognised asvalid in that country.The Sameprinciple 
was adopted in Scotland.116Following Indyka v. Indyka, the principle of 
Armitagewasextendedto applyto divorcesrecognisedasvalid in thecountry
with which either spouse had a real and substantial co~ec t ion . l l~In its 
originalformulation the principle of Armitage was extended to apply to the 
recognition of foreign nullity decrees in Abate v. Abate,l18but there is at 
present no authority upon whether the principle as extended, following
Indyka v. Indyka, would be appliedto nullity decrees. 

and substantial connection 

108 [19631 P. 283,297. 
This view is supported by the fact that the celebration of a voidable marriage in a foreign 

country was rejected as a basis for recognition once the celebrationof such a marriage in this 
country had ceased to be a ground uponwhich anEnglish courtwould assume domestic nullity
jurisdiction;Merker v. Merker [19631 P. 283,297.

An English court will recognisea foreign decree on the basis of habitual residence; see para.
2.19, above. 
111 See para. 2.14. 
112 Corbett v. Corbett [19571 1 W.L.R. 486; Merker v. Merker [19631 P. 283. 
113 Merker v. Merker [19631 P. 283. 
114 It is for consideration whether specific provision should be made, in any new statutory
scheme, for the recognitionof annulments on this ground see paras. 6.33 and 6.34, below. 
115 [1906] P. 135. 
116 McKuy v. Walls 1951 S.L.T. (Notes) 6. 
117 Mufherv. Muhoney [19681 1 W.L.R. 1773;Messinuv. Smith [19711 P. 322. 

[1961] P. 29. 
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2.23 In relation to divorces and legal separations, the originalArmitage
principle was given statutory approvalby the Recognition of Divorces and 
LegalSeparationsAct 1971.l19 In additionitwasextendedtoincludedivorces, 
either obtainedin the country of the domicile of one spouse and recognised 
as valid under the law of the domicile of the other spouse, or obtained 
elsewhere and recognised as valid under the law of the domicile of each of 
the spouses respectively.12oThere is no authority on whether this statutory
analogywould be followedin relation to foreign nullity decrees. However, it 
hasbeensuggested121that theprincipleofAbatev.Abatelz2shouldbeextended 
so as to permit recognition where the parties are domiciled in Merent 
countries and the courts of either both parties',123or of only one party's,124
domicile would recognise the decree. 

C.Analysis of groundsfor withholdingrecognition 
(1) Fraud in obtainingtheforeign decree 

2.24 There is no authoritydirectlyin point, although a number of cases, 
includingAdministrator ofAustrian Property v. Von L.~rang,l~~proceed on 
the assumption that courts in the United Kingdom have a discretion to 
withhold recognition from a foreign nullity decree obtained by h u d .  Lord 
Phillimore's examples of h u d  in that case suggest that both fraud as to the 
foreign court's jurisdiction and h u d  as to the actual merits of the petition 
may be relevant, but the latter was not at common law a sufficient ground
for withholdingrecognitionfrom a foreigndivorce.126Mere procedural errors 
however, fallingshort of fraud, wil l  notjustifyrecognitionbeing ~ithhe1d.l~' 

(2) Foreign decreeofends against the rules of naturaljustice 
2.25 Variousdictaindicatethatan Englishor Scottishcourtmay withhold 

recognition from a foreign decree which offends against the rules of natural 
justice.128 In the Scottish case of Crabtree v. Crabtree129 Lord Moncrieff 
declined to recognise a Latvian decree of divorce granted in proceedings of 

119 Sect. 6, as substituted by s.2(2) of the Domicile and Matrimonial PromdingsAct 1973. 
1x1A qualificationof this principle,under s.16(2) of the Domicile and Matrimonial Proceedings 
Act 1973, must be noted inrelationto extrajudicial divorces. 
121 Cheshireand North,PrivuteZnternationuZLuw, loth ed. (1979), p. 409;Moms, TheConflict 
ofLaws, 2nd ed. (1980), p. 160. 
Iz [1961] P. 29. 
123 Ifboth domiciliarylaws agree asto the parties' statusit should inprinciple make nodifference 
that the legal systems of two countriesare involvedrather thanone. 
12* If,as seems likely, the courts inEngland and Scotland will recognisea foreignnullity decree 
on the basisof one party's domicile, (seeparas. 2.17 and 2.18 above), then it may be that, despite
the statutoryrules for divorce recognition, they will recognise a nullity decree which would be 
recognisedasvalid in the domicile of one of the parties but not in the domicile of the other. See 
paras.6.19-6.26,below. 
125 1927S.C.(H.L.)80;[1927]A.C. 641.SeealsoChpeZZev. ChapeZZe[195O]P. 134,140,Merh 
v.  Merker [19631 P. 283,296. 
12SBater v. Bater [1906] P. 209; Pen'n v. Pen'n 1950 S.L.T. 51. See now the Recognition of 
Divorcesand LegalSeparationsAct 1971, s.8(2). 
127 Merker v. Merker [19631 P. 283. 

E.g., Mitford v. Mitford [1923] P. 130, 137, 141-142; M e r h v .  Merkr [1963] P. 283, 296, 
299; Law v. Gusfin [1976] Fam.155, 159. The Scottish authoritiesinclude Crubtreev. Crubtree 
1929 S.L.T. 675,676; Scott v. Scot?1937 S.L.T. 632; and Pm'n v. Pen'n 1950 S.L.T.51,53. 
129 1929 S.L.T.675. 
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which the defenderhad no notice and in which she had no opportunityto be 
heard or to be represented. The courts, however, are ~ tu ra l lyhesitant to 
withhold recognition on th is  groundl3O and the mere fact that the action was 
undefended is not by itselfa ground of challenge.131 

(3) Foreign decree ofends against ideas of ‘substantialjustice” or public 

2.26 That an English court might withhold recognition from a foreign
nullity decree which offends against English ideas of “substantialjustice” is 
the least well defined and the most controversiaP2 ground for denying
recognition. In Gray v. Formosa,l33 the Court of Appeal denied recognition 
to a Maltese decree on the ground that the Maltese substantive rule upon
which the decree was based was offensive to English ideas of “substantial 
justice”.l34This decision goes against the principlethat an English courtwil l  
not inquire into the substantive merits of a decree pronounced by a foreign 
court of competentjurisdiction,and it was followedby SirJocelynSimonP., 
in Lepre v. Lepre,135 only with reluctance. More recently, in Vervaeke v. 
Smith,136 despite the view that this head of non-recognition should be 
exercised with “extreme reserve”,137 this general approach was adopted by
the Houseof Lords.13*It was held that the Englishrule upholdingthe validity
of an English marriage, even though the parties had never intended to live 
together as man and wife,embodiesa rule of Englishpublic policy such that, 
in the circumstancesof the case, a Belgian decree annulling such a marriage 
on the identicalgroundswas to be denied recognition. In Scotslaw there are 
dicta139 suggestingthat the court would refuse to recognise a foreign divorce 
when itsgrounds are “repugnantto the standardof morality recognised by a 
civilised and Christian State”, but the current status of these dicta is not 
clear. 

policy 

In Mitford v. Mitford the courtwas prepared to recognisea German decree, even though it 
wasgrantedduring wartimewhen the English respondent husband was unable to reach Germany 
([1923] P. 130, 141); and in Law v. Gustin the court ignored the fact that the respondent had 
received only five days’ notice in which to enter a defence ([19761 Fam.155,158).

Administrator ofAustrian Property v. Von Lorang. per Lord Sands in 1926 S.C. 598, 627, 
cited with approval by Lord Hadson in Ross-Smithv. Ross-Smith [19631A.C. 280,341. 
132Carter,(1962) 38 B.Y.B.I.L. 497; Lewis, (1963) 12 I.C.L.Q. 298; Blom-Cooper, (1963) 26 
M.L.R. 94; Smart,(1983) 99 L.Q.R. 24; JaEey, (1983) 32 I.C.L.Q. 500. 

[19631 P. 259. In thiscase the courtappears to have beenparticularly i n n u e n d  by the social 
policy considerationarising out of the behaviour of the Maltese domiciledhusband who, having 
deserted his Englishbornwife and children, obtained a Maltese decree annullinghis marriage,
contracted in England,on the grounds that it hasnot been celebrated in Roman catholic form. 
Seein particular at pp. 268-269, per Lord DenningM.R. and p. 270, per Donovan L. J. 
134 This phrase isderived e o m  the judgment of Lhdley M.R. in Pemberton v. Hughes [1899] 1 
Ch.781,790. 

[1965] P. 52. 
136 [1983] 1A.C. 145. 
137 Ibid., at p. 164. 
138 See especially, at pp. 156-157,perLordHailsham of St.Marylebone L.C., and at pp. 163-167 
where Lord Simonof Glaisdale catalogues six factors in the particular case warranting, in his 
view, the application of a public policy ground for denial of recognition to a foreign nullity 
decree. 
139Humphrey v. Humphrey’s Trustees (1895) 33 S.L.R 99, 100-101; 6.Luszczewska v. 
Luszczewska 1953 S.L.T. (Notes) 73. 
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(4) Resjudicata 
2.27 In Vervaeke v. Smith,’M the House of Lords had no hesitation in 

applyingthe doctrineof resjudicata to deny recognition to a Belgian nullity
decree, the matter in dispute having already been the subject of an English
decisi0n14~upholding the validity of the marriage in question. In the 
particularcircumstancesofthecase,thepetitionerhad soughteitheradeclara-
tion142 as to the validity of the Belgian decree, or alternativelya declaration 
that her latermarriage subsequentto the decreewas valid.143Their Lordships
held that the first matter was covered by “cause of action estoppel” and the 
second by “issue estoppel”. In the event both matters were regarded as res 
judicata. 

( 5 )  That theforeign annulment is extra-judicial 
2.28 It is a possible ground of non-recognition of a foreign annulment 

that it is extra-judicial.There does not appear to be any English authorityas 
towhetherthecourtswillrecogniseanextra-judicialannulment.OneScottish 
decisi0n14~would seem to suggest that such an annulment ought not be 
recognised, but this decision has been criticised.146Various kinds of extra-
judicial divorce are capable of recognition147 and we consider 
whether some forms, at least, of extra-judicialannulment should not also be 
capableof recognition. 

D. Foreign Judgements (Reciprocal Enforcement) Act I933 and the recog-

2.29 So far it has been assumed throughout this account of the rules for 
the recognition of foreign nullity decrees that they are the creatures of, and 
are to be determined solelyby referenceto, the common law. It is, however, 
a matter of controversyas to how farjudgmentsrelating to status, including
foreign nullity decrees, fall within the recognition provisions of the Foreign
Judgments (Reciprocal Enforcement) Act 1933.149The main provisions of 

nition offoreign nullity decrees 

~ 

1 

[1983] 1 A.C. 145. 
141 Messina v. Smith [19711P. 322. 
142UnderR.S.C.O.15,r.16. 
143 Under the Matrimonial Causes Act 1973, s.45. 
144 Lord Diplwk suggested ([19831 1 A.C. 145, 160) that “cause of action’’ estoppel is itself an 
application of a rule of English public policy. On that basis, it might have been subsumed, for 
present purposes, under the previous heading; see para. 2.26, above. Lord Simonof Glaisdale, 
however, at p. 161, thought that resjudicata and public policy should be kept separate, and that 
is the approach adopted in this report. Furthermore, in legislation dealing with the recognition
of foreignjudgments the twoissues ofresjudicataand public policy are usually treatedseparately; 
see,e.g., the ForeignJudgments (ReciprocalEnforcement)Act 1933, s.Yl)(a)(v) and @); Recog-
nition of Divorces and Legal Separations Act 1971, s.8(1) and (2)@); Civil Jurisdiction and 
JudgmentsAct 1982, s.2, Sched. 1, Art. 27(1), (3) and (5). 
145 Di Rollo v. Di Rollo 1959 S.C. 75; contrast Radoyevitch v. Radoyevitch 1930 S.C. 619. 
146 Anton, Private International Law 1967, pp. 306-307. 
147 Cheshire and North, Private International Law, loth ed. (1979), pp. 378-384; and ye  also 
Quazi v. Quazi [19801 A.C. 744 in relation to the recognition of extra-judicial divorces under 
the 1971 Act, and Qureshi v. Qureshi [19721Fam. 173regarding the recognition of extra-judicial 
divorces prior to 1972; see paras. 6.10 and 6.11, below. 
148 Para. 6.9. 
149 It is also theoretically possible for the recognition of a foreign nullity decree to fallwithin the 
provisions of the Matrimonial Causes (War Marriages) Act 1944, see paras. 6.46 to 6.48, below. 
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that Act are concerned with the registration and enforcement in the United 
Kingdom of h a l  and conclusive money judgments given in the courts of 
countriesto which the Act has been extendedby Order in Council.However, 
section 8( 1) goes further and deals with the question of the recognition of 
foreignjudgments in the followingterms: 

“Subject to the provisions of this section, a judgment to which Part 
I of this Act applies or would have applied if a sum of money had 
been payable thereunder, whether it can be registered or not, and 
whether, if it can be registered, it is registered or not, shall be 
recognisedinanycourtin theUnitedKingdomasconclusivebetween 
the parties thereto in all proceedings founded on the same cause of 
action and may be relied on by way of defence or counterclaim in 
any such proceedings.” 

2.30 It wil l  be seen that section 8(1) is not limited in terms to money
judgmentsbut appliesalso tojudgments to which the main provisionsof the 
Act would have applied if a sum of money had been payable thereunder. 
Does this mean that section 8( 1)extendstojudgmentsrelating to statussuch 
as divorce150and nullity? In 1975,Lord Reid clearlythought that the section 
did not extend to “judgmentson statusand family matters.”151Nevertheless, 
it is undoubtedlythe case that some of the Conventionsbetween the United 
Kingdom and countries to which the 1933Act has been extended by Order 
in Council have been drafted on the basis that the 1933Act does apply to 
family lawjudgments, for they includereferenceto “judgments in matters of 
family law or status (including divorces or otherjudgments in matrimonial 
causes)”.15* Other Conventionsspecificallyexcludesuchjudgments,lS3while 
still others154make no reference to suchjudgments but appear to be drafted 
in terms which would exclude them.lS5The question whether the inclusion 
ofjudgmentsin matrimonialcauseswithin a relevantconventionmeant that 
recognition of foreign nullity decrees fell to be governed by the rules of the 
1933Actwasdiscussedin Vervaekev.Smithwhichconcernedtherecognition
in England of a Belgian nullity decree, Belgium being a country whose 
convention with the United Kingdom includes a specific reference to 
matrimonial ~auses.15~No clear view on this issue emerges.At h s t  instance, 

1MAnd thus falling within s.6(5) ofthe Recognition of Divorces and Legal Separations Act 1971 
(as substituted). 
151 Black-Clawson International Ltd. v. Papienverke Waldhof-AschaflenburgA. G. [19751 A.C. 
591,617. Thisview is shared by Lipstein, [1981] C.L.J. 201,203-204. 
Is2 See,e.g., the Conventions with Belgium (S.R.&0.1936 No. 1169, Sched., Art. 4(3)(a)); Italy
(S.I. 1973No. 1894, Sched., Art. IV(3)(a)); Austria (S.I. 1962 No. 1339, Sched., Art. IV(S)(a)); 
Federal Republic of Germany (S.I. 1961 No. 1199, Sched., Art. IV(l)(c)); and Israel (S.I. 1971 
No. 1039, Sched., Art. 4(5)). 
153 See,e.g., the Conventions with France (S.R. & 0.1936 No. 609, Sched., Art. 2(3)@));Norway 
(S.I. 1962 No. 636, Sched., Art. 11(2)@));The Netherlands (S.I. 1969 No. 1063, Sched., Art. 
II(2)(c)); and Suriname (S.I. 1981No. 735). 
15.1 See,e.g., the Conventions with India (S.I. 1958 No. 425); Pakistan (S.I. 1958 No. 141); the 
Australian Capital Temtory (S.I. 1955 No. 558); Guernsey (S.I. 1973No. 610); Isle ofMan (S.I. 
1973No. 611); and Jersey (S.I. 1973No. 612). 

By referring to Part I of the 1933 Act which is limited to money judgments. There is one 
Convention where it is quite unclear whether it is intended to apply to the enforcement of status 
judgments;see Tonga (S.I. 1980No.1523). 
156 See n. 152, above. 

19 



.. . 

WaterhouseJ. proceededon the basis, agreedby the parties, that recognition
of the Belgian decree was governed by the 1933 Act and the convention 
between Belgium and the United Kingdom.157In argumentbefore the Court 
of Appeal, there was some resiling from this View, but Sir John Arnold P. 
had little doubt that the question of recognition of the Belgian decree did 
properlyfallwithin the Act and the convention,*58but the othertwojudges159 
were doubthl whether the Act and convention did properly apply to 
matrimonial cases such as the instant one and suggested that only money
judgments in matrimonial cases fell within them. In the House of Lords, it 
was consideredby Lord Hailshamof St. MaryleboneL.C. that recognition of 
the Belgian decree should be denied, whether the relevant rules were those 
at common law, or under the 1933Act and the convention with Belgium;160
while Lord Diplock161found it unnecessary to decide whether the Belgium
decree could be recognised under section 8(1)of the 1933Act because, even 
if it could, otherprovisionsof that Act162would leadhim to denyrecognition.
The otherjudges did not expressa View on this matter. 

2.31 Whilethereisno decisiveauthorityon the issue,someoftheconven-
tionstowhichthe 1933Act appliesdospecificallyincludematrimonialcauses 
within their ambit and it is certainly arguable that section 8(1) of the 1933 
Act can, despite the fact that it “is not framed so as to yield up its meaning
easilyor quickly”,163be reasonablyinterpreted as applyingto the recognition
of foreign nullity decrees. It must be asked, however, if it matters whether 
the rules for recognitionof foreigndecreesare to be soughtfrom the common 
law or from the 1933 Act and its attendant conventions. The issue as to 
whether the foreign court granted the decree in such jurisdictional
circumstancesaswilljustifyrecognitionhere willbe decidedaccordingto the 
commonlawrulesdiscussedalready,lWwhether or not the matter fallswithin 
the 1933 Act, because that Act and the relevant conventions refer such 
jurisdictionalissuesto thecommonlaw.165Thegroundsonwhich recognition 
may be denied to ajurisdictionally satisfactoryforeign decree may, perhaps,
differslightly,dependingon whether oneis lookingat the commonlaw heads 
for withholdingrecognition166or those listedin the 1933Act.167 For example, 
a decreemust be deniedrecognition under the 1933Act if it was obtainedby
fiaud168whereas this would appear to be a matter of discretion at common 
law.169Nevertheless, the general approach of the common law and the 1933 
157 [1981] Fam. 77, 103. 
15* Ibid.,at pp. 125-126. 
159 Ibid.,at pp. 126-127. 

[1983] 1 A.C. 145,156. 
161 Ibid.,at p. 159. 
16* Sects. 4(1) and 8(2)@). 
163 [1981]Fam. 77, 125,per SirJohn Arnold P. 
la See paras. 2.10 to 2.23, above. 
165 Foreign Judgments (Reciprocal Enforcement) Act 1933, s.4(2)(c) and see,e.g., the Belgian 
convention(S.R. &0.1936 No. 1169, Sched., Art. 4(3)) and Vervuekev. Smith [1981] Fam. 77. 
(The jurisdictional issue was not examined in the House of Lords: [1983] 1 AX.145). 
166See paras. 2.24 to 2.28, above. 
167 Sect. 8(2)@)applies the grounds listed in s.4(1)to th is  issue. 
168 Sect. 4(l)(a)(iv). 

See para. 2.24, above. It might also be noted, by way of aualogy, that some matters which 
are mandatory under the 1933 Act are discretionary under the equivalent provisions in the 
Recognition of Divorces and Legal Separations Act 1971, s.8(2). 



Act is similar on th is  issue of grounds for Withholding recognition. We 
consider later170whether, in the light of the fact that the 1933Act may apply 
to the recognitionof someforeignnullitydecreesand that there maybe some, 
albeit minor, differences between the common law and statutory rules, it 
wouldbe necessaryin any reformed systemof nullityrecognitionto allow for 
thepreservationofthepossibilityofrecognitionundertheForeignJudgments
(ReciprocalEnforcement)Act 1933.I7l 

E. The efect ofaforeign nullity decree 
(1) Wherethe decree is recognised 

2.32 A decree of nullitypronouncedby a court of competentjurisdiction
is a judgment in rem determining status, and thus demands recognition by
all other courts wherever situtated.l7* But the effect of the decree is not 
inevitably the same in the country in which it is recognised as it is in the 
country in which it was pronounced. Different legal systems may assign
Merent consequences to the same set of circumstances. Where such 
differencesexist on the recognition of a foreigndecree, the question arises as 
to which consequencesare to follow. There is little authorityon the effect in 
this country of a foreign nullity decree.’Such authority as there is suggests
that the position is as follows. 

(a) Restrospectiveefect offoreign nullity decree 
2.33 Under English law a decree pronouncing a marriage void ab initio 

is retrospectivein its operation,while a decreeannullinga voidablemarriage
affectsthe parties’ status only prospectively.173Where the effect of a foreign
nullitydecreeisthe sameasunder Englishlaw,no problemislikelyto arise.174 
Where,however,an Englishcourtrecognisesa foreigndecreewhich,although
it annulsonly what amountsin English law to a voidablemarriage, operates
retrospectively in the country in which it is granted, difficulties might arise 
if the English court were to treat the decree in the sameway as a comparable
English decree, i.e., as only prospective in effect. For instance it would mean 
that a second marriage,contracted during the currency of the first, voidable, 
marriage, would in English law be void for bigamy. The cases give no firm 
guidanceon thisproblem, althougha dictum of Viscount Haldanein the Von 
Lorang case might be taken to indicate that the foreign effect of a foreign
decree shouldbe re~0gnised.l~~ 
Seeparas. 6.41 and 6.42, below. 

171 It is perhaps worth noting that, when the Civil Jurisdiction and Judgments Act 1982, Sched. 
1, Art. 55, is brought into force, all the existing Conventions made under the 1933 Act between 
the United Kingdom and Member Statesofthe E.E.C. (i.e. thosewith France,Belgium, Germany,
Italy and The Netherlands) will be superseded by the E.E.C. Convention on Jurisdiction and 
the Enforcement of Judgments in Civil and Commercial Matters in so far as they relate to the 
subject matter of the E.E.C. Convention. But that Convention does not apply to “the status or 
legal capacity of naturalpersons” (Art. 1( 1));and so recodt ion of foreign nullity decrees under 
bilateralConventionsmade under the 1933 Act therefore remains unaffected. 
172 Administrator ofAustrianPropertyv. VonLorang 1927 S.C. (H.L.)80; [19271A.C. 641. 

Matrimonial Causes Act 1973, s.16. For Northern Ireland see the similar provision in the 
Matrimonial Causes (Northern Ireland) Order 1978, (S.I. 1978 No. 1045) (N.1.15) Art. 18. In 
Scotland all declarators of nullity have retrospective effect. 

E.g., Administrator ofAustrian Property v. VonLorang 1927 S.C. (H.L.)80; [19271A.C. 641. 
Ibid., at pp. 87 and 654-655 respectively. See also North, The Private International Law of 

Matrimonial Causes in the British Isles and the Republic ofIreland(l977), p. 267. 
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2.34 The internal law of Scotland does not admit that a declarator of 
nullity of marriage may be only prospective in effect but would, it is thought,
recognise that thisdistinctionmay be admittedby other systems.176The cases 
do not give clear guidance on the question which system of law determines 
the effect to be given to the decree. It is thought, however, that the Scottish 
courtswould attributeto any foreign decreeof nullity falling to be recognised 
as a decree in rem in this respect the same effect which it has by virtue of the 
legal system under which the decree was pronounced.177 

(b)Capacity to remarry a$er aforeign nullity decree 
2.35 It follows from the decision of the House of Lords in Administrator 

ofAustrian Property v. VonL0rangl7~that, where the parties have obtained 
a valid nullity decree,the courtsin thiscountrywillregard them asunmarried 
and prima facie as free to remarry. However it is a generallyaccepted rule of 
English and of Scottish private international law that a person’s capacity to 
marry is determined by the law of his premarital domicile.179 Consequently, 
a conflict of rules might arise if a foreign nullity decree is recognised in this 
country but not in the country of the domicile of one of the spouses. This 
problem, which also applies to the recognition of foreign divorces, was 
resolved in England at common law by the decision of the Divisional Court 
in R. v. Brentwood Superintendent Registrar ofMarriages, Ex parte Arias,180 
where it was held that the rule relatingto the parties’capacityto marry should 
prevail over that for divorce recognition, with the result that, although the 
English court might recognise a foreign divorce, the parties would not be 
regarded in England as fiee to remarry unless the divorcewas recognised by
the law of their domiciles. The decision in the Arias case was reversed by
section 7 of the Recognition of Divorces and LegalSeparations Act 1971,as 
amended by section 15(2)of the Domicile and Matrimonial ProceedingsAct 
1973, but only as to remarriage in the United Kingdom after a valid foreign
divorce (not nullity decree). In Perrini v. Perrini181 Sir George Baker P., 
having decided that a foreign nullity decree obtained in New Jersey should 
be recognisedin this country,went onto hold that “thefact that [thehusband]
could not marry in Italy, the country of his domicile ...is, in my opinion, 
no bar to his marrying in England where by the New Jersey decree he was 
fiee to marry. No incapacity existed in English law.’’ No reference was made 
either to section 7 of the 1971 Act or to the Arias case in reaching this 
conclusion. Moreover the decision leaves in doubt what will happen where 
an English court recognises a foreign decree of nullity and the remarriage of 
one of the parties take place abroad. Similar problems arise under Scots 
law.’** 

1 
1 

~ 

176 SeeBalshaw v. Kelly 1967 S.C.63. 
177 Administrator ofAustrianPropertyv. VonLorang 1927 S.C.(H.L.) 80,87-88,97; [19271A.C. 

178 1927 S.C.(H.L.)80; [1927]A.C.641. 
179 Though seeRadwan v. Radwan (No.2) [19731Fam.35, examined inWorking PaperNo. 83/
ConsultativeMemorandumNo. 56 (1982), paras. 3.4,3.7-3.10 and 4.2. 

181 [19791 Fam. 84,92. 
182 See Clive, Hurbandand W$e, 2nd ed. (1982), pp. 149-152. 

641,655-656,670. 

[19681 2 Q.B.956. I 
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(c) Ancillary relief 
2.36 There does not appear to be any authoritydealingwith the effect of 

the recognition of a foreign nullity decree upon proceedings, taken either 
abroad or in this country, for ancillary relief. However it seems likely that 
the divorce analogy would be followed, with the result that a foreign order 
for financialrelief would be recognised only if it were h a l  and conclusive, 
or fell within the statutory rules for the recognition of maintenance orders. 
In the converse case, where one of the parties wishes to.seek financial relief 
in this country following a foreign decree of nullity, the English courts wil l  
decline jurisdiction on the ground that there is no subsisting marriage.183
The position is effectivelythe same in Scotland. The Law Commission has 
recommended that financial relief should be availablein the English courts 
after a foreign divorce, legal separation.or ann~lment,18~and the Scottish 
Law Commission has made recommendations to similar effect.185As we 
have indicated earlier,186the recommendations of both Commissions are 
implementedin the Matrimonial and Family ProceedingsAct 1984. 

2.37 The point shouldbe madethat a petitioner for a declaratorof nullity
of marriage in Scotlandcan obtain no financial provision of any kind, since 
the Scottishcourts have no power to award it, even on their own declarators 
of nullity.Therespectiveproposalsof the two Law Commissions,mentioned 
in the previous paragaph, do not extend to cover cases in which the decree 
to be recognised is that of another court within the British Isles, it being
thought that it would be inappropriateto do so where the party concerned 
can apply to the originating court itself with a minimum of inconvenience. 
The Law Commission's proposals in this field would therefore be of no 
assistance to an English applicant after a Scottish declarator. Nor could 
such an applicant obtain relief in Scotland. However, the Scottish Law 
Commissionhas madeproposalsin thisconnectionalso, recommendingthat 
a court granting a declarator of nullity of marriage should have the same 
powers in relation to financial provision as a court granting a decree of 
d i ~ 0 r c e . l ~ ~All other courts within the British Isles have power to award 
financial relief on grantinga decree of nullity, and thisdifficultywhich arises 
at present in relation to Scotland exists nowhere else in the British Isles. 

(2) 
2.38 Although there is no direct authority, it would appear that the 

positionwhere a foreignnullity decreeis not recognised is the same as in the 
case of an unrecogniseddivorce.188Thus the parties will stil l  be regarded as 
married in thiscountry unless, under the domesticmarriage law of England 
or Scotland, the marriage is regarded as void. However if the parties have 
remarriedand the foreignnullity decreewas recognisedby the courts of their 

Wherethe decree is not recognised 

Qwziv. Quazi [19801A.C. 744 (divorce).
Financial Relief after Foreign Divorce (1982) LawCorn. No. 117. 
Report on Financial Provision after Foreign Divorce (1982), Scot. LawCorn.No. 72. 

Report on Aliment and Financial Provision (1981), Scot. Law Corn. No. 67, paras. 3.201-

North, ThePrivatelnternational Luw ofMatrimonial Causes in the BritishIsles andRepublic 

Ia6 Seepara. 1.5, above. 

3.203. 

ofIreland (1977), pp. 268-269. 
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domicile at the time of their remarriage a similar connict to that described 
inparagraph2.35, above,betweentheEnglishorScottishrulesforrecognition
and those determining the parties’ capacity to marry, will arise. In this 
situation there is Canadian authoritp9 to the effect that the capacity rule 
shouldprevail and that the parties shouldbe regardedas free to marry. It has 
also been suggested that the existence of an unrecognised foreign decree of 
nullity should not create an estoppelagainst eitherparty in thiscountry.1w 

E Clasijication offoreign decrees 
2.39 Because the rules for the recognition of foreign decrees of divorce 

and nullity differ, it might occasionallybe necessary for an English court to 
decide into which category (divorce or nullity) the foreign decree falls, in 
order to decide which set of recognition rules to apply. For instance in New 
Zealand thecourtsused to grantdecreesof dissolutionofa voidable marriage 
on grounds that were similar to those upon which an English court would 
granta decreeofnullity.lglIf such a decreefell forrecognitionin thiscountry,
it would have to be decided whether our divorce or our nullity recognition
rules were to be applied to it. Although there is no direct authority, it has 
been suggested that any such classifmtion should be made according to 
English law.lg2 

Criticismsof thepresent law 

to be unsatisfactoryin a number of importantrespects: 
2.40 The present rules for the recognition of foreign annulmentsappear 

(a) They are, in many respects, uncertain. In particular: 
(i) It is not clear whether there is an underlying principle of recogni-

tion, namely the “real and substantialconnection” rules stated in 
Zndyluz v. Indyluz, or whether the law should merely be regarded 
as.a set of ad hoc rules developed by case law. 

(ii)The “real and substantialconnection’’ test1g3has the advantageof 
widening the basis of recognitionof foreign decrees, thus reducing
the number of “limping” marriages, i.e. marriages regarded as 
validin onecountrybut not in another.Howeverit is an inherently 
vague test which in some cases may be unpredictablein its appli-
cation. Furthermore, it is a test which is difficult to apply other 
than through thejudicial process. 

~ 

189 Schwebel v. Ungar (1963) 42 D.L.R. (2d) 622, #d. (1964) 48 D.L.R. (2d) 644. 
1x1North, ThePrivateZntmtionalLaw ofMatrimonia1Causes in theBritishIsles and Republic 
oflreland, (1977), pp. 268-269; but cf. two Canadian cases, Schwebel v. Schwebel(l970) 10 
D.L.R. (3d) 742 and Downton v. Royal Trust Co. (1973) 34 D.L.R. (3d) 403,412-413, which 
suggest otherwisein the caseof mattersnot central to the parties’ marital status. 
I91 Matrimonial ProceedingsAct 1963 (New Zealand), s.18. Under the Family Prowdngs Act 
1980(New Zealand) thistype of matrimonialreliefhasbeen abolishedand the courts may either 
make an order declaringthat a marriage is void ab initio (ss.29-31)or make an order dissolving 
a marriage (ss.37-43). 
192 Cheshire and North, Private International Law, loth ed.(1979), p. 412; and see Turner v. 
Thompson (1888) 13 P.D. 37. 
193seeparas.2.13to2.15,above. 
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(iii) Authority is both limited and speculative, and it is unclear what 
impactthe statutoryrules for the recognition of foreigndivorces194 
would have in the sphereof recognition offoreign annulments.195 

(iv) The exact scope of the grounds for withholding recognition is 
unclear.lg6Inparticular, the principle of “substantialjustice” as a 
ground for withholding recognition has been criticised as having
the undesirable effect that people would not be able to adjust their 
lives accordingto the ostensibleeffect of the judgment as to their 
status pronouncedby a competentcoUTt.197 

(b) Because of the uncertainty which surrounds a number of the bases 
upon which an English or Scottishcourtmight grant recognition to, or 
withhold it fiom, a foreign decree, the precise status of parties will, in 
many cases,be uncertain. It is highly undesirable as a matter of policy
that, when so many issues depend upon whether persons are married 
or unmarried, their status should not be as certain as possible at all 
times. It is not a wholly satisfactoryanswerthat either party may obtain 
a declaration or declarator as to the validity of the foreign decree.lg8
These procedures are troublesome and expensive for the people
concerned. 

(c) Uncertainty ,in the rules governing the recognition of foreign
annulmentsis primarily the result of their haphazard development at 
commonlaw. For many yearsthis developmentwas part of the parallel
evolution of the rules governing the recognition of foreign divorces, 
whichthemselveswereaffectedby therulesdealingwith theassumption
of domesticjurisdictionin nullity and divorce. Now, however, the law 
on both these subjects is stated comprehensively in statutory form, by
the Recognition of Divorces and LegalSeparationsAct 1971, and the 
Domicile and Matrimonial ProceedingsAct 1973,respectively. 

We listed in our Consultation Paper these criticisms of the rules regarding
the recognition of foreign decreesof nullityand concludedthat the criticisms 
would best be met by rationalising such rules and embodying them in 
statutory form. Virtually everyone who commented to us agreed both with 
our criticisms and with our provisional conclusion which, therefore, we 
conhn. 

194 Recognition of Divorces and Legal SeparationsAct 1971. 
1g5 The introduction of new statutory rules for the assumption of jurisdiction in domestic 
proceedings for nullity of marriage (Domicile and Matrimonial Proceedings Act 1973) would 
appear to have affectedthe remgnition rules; see Vmaekev. Smith [1981] Fam.77,109. 
Ig6 Seeparas. 2.24 to 2.28, above. 
lg7 Merker v. Merker 119631 P. 283,301.
1981nEngland,underR.S.C.0.15,r. 16;inNorthernIreland,underR.S.C.(N.I.)Orderl,rule
12(c); inScotland by a decree of declaratorof status:Makouipour v. Makouipour 1967 S.C. 116; 
Gulbruith v. Gulbruith 1971 S.L.T. 139; Buin v. Buin 1971 S.L.T. 141;Broil v. Broit 1972 S.L.T. 
(Notes) 32. 
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PARTIII 

THECASE FOR REFORM 

3.1 The recognition of foreign divorcesand legal separations,as distinct 
fromforeigndecreesof nullity, is now governedby a comprehensivescheme 
of statutoryrulescontainedin the Recognition ofDivorcesand LegalSepara-
tionsAct 1971.199This Act enabled the United Kingdom to accede to the 
Convention on the Recognition of Divorces and LegalSeparationsadopted
in 1968 by the Hague Conference on Private International This 
Convention setsout thegroundsupon which ContractingStatesare required 
to recognise each other’s divorces and legal separations. The 1971 Act, 
however, goes further than the terms of the Convention in a number of 
respects.2o1First, it applies to the recognition in any part of the United 
Kingdom of decrees of divorce and judicial separation granted by courts in 
the various differentparts of the British Isles, the recognition of such decrees 
falling outside the ambit of the Convention. Secondly, it applies the same 
jurisdictionalbases for the recognition of all divorces and legal separations
obtainedabroad,whetherornot in countrieswhicharepartiesto the Conven-
tion.Thesejurisdictionalbases are: habitualresidenceof eitherspousein the 
country in which the divorce or legal separation was obtained (and habitual 
residence,for these purposes, includesdomicilewhere the stateof originuses 
t h i s  concept); and the fact that the divorce or legal separation was obtained 
in a country of which either spouse was a national.202Thirdly, the Act 
providesfurthergroundsofrecognition;in additionto those containedin the 
Convention, by preserving the common law rule that a divorce or legal
separationwill be recognised in the UnitedKingdom if it is valid according 
to the law of the domicile of each spouse.2o3 

3.2 Moving the second reading of the Bill that led to the 1971 Act, the 
Lord Chancellor said that it was a measure whose principal object was to 
reduce the number of “limping” maniages,204and to alleviate their unsatis-
factory consequences. It was designed to achieve “greater liberality” while 
“restoring certainty” to the rules of recognition. The inconsistenciescaused 
by the operation of different recognition criteria in different legal systems, 

199 As amended by the Domicile and Matrimonial proceedingsAct 1973. 
200TheConvention was opened for signature on 1 June 1970 and was signed on behalfof the 
United Kingdom on that date and was ratified by the United Kingdom on 21 May 1974. It 
enteredinto force on24 August 1975.It ishereafter referred to as“the 1970Hague Convention”. 
For the completetext ofthe Convention, seeConfmemede laHayea’e droit intenationalepriv2:
Actes et documents de la O n z i h e  session (1971), Vol. 1, p.241. the English text is reproduced 
asAppendix A in the Law Commissions’Report on the Convention (1970), LawCom. No. 34; 
Scot. Law Com. No. 16;and seeUnited Kingdom TreatySeries No. 123 (1975), Cmnd. 6248. 
201 Article 17 spec i f idy  provides that rules of law more favourableto the remetion of foreign 
divorces and legal separationsare permissible. 
202 See 1971 Act, s.3. These grounds for recognition are more favourable than those of the 
Convention: seeArticles2 and 3. 
203 1971 Act, s.6, as substituted by the Domicile and MatrimonialproceedingsAct 1973, s.2(2). 
The amendmentswere requiredbecause the 1973 Act (s.1) provides that a wife shallretainher 
owndomicile after marriage, and may preserve or change it independently of her husband 
2~ Hansurd(H.L.), 16 February 1971, vol. 315, col.483 (Lord Hailsham of St. Marylebone). 
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and“theacutemiseryandhstration” towhichthesegaverisewere,however, 
consideredonly in the contextof the recognitionof foreigndivorcesand legal
separations. The opportunity to make similar provision for the statutory
codification of the rules relating to the recognition of foreign nullity decrees 
was not tdcen. 

3.3 As we have already ~tated,~Osit was hoped that the development of 
the rules for the recognition of foreign decrees of nullity would, like those 
applicable to divorces and legal separation, be the subject of international 
agreement. In the event the Conventions which resulted fiom both the 
Eleventhand Thirteenth Sessionsofthe Hague Conference,in 1968and 1976 
respectikly, did not deal with the question of foreign nullity recognition. It 
is important to be clearwhy this was so. 

3.4 The proposal made at the Tenth Session of the Hague Conference 
(1964),for the examinationin the Eleventh Sessionof a draft Conventionon 
the recognition of foreign matrimonialdecisions206was cast in wider terms 
than the subjects with which the Convention eventually dealt. In the four 
years which elapsed before the Convention on the Recognition of Foreign
DivorcesandLegalSeparationswasfinallyagreed,thequestionofrecognition
offoreignnullitydecrees,althoughnot formallyabandonedbytheConference 
was, in the words of onecommentator, “tacitlyleft The Conference 
considered that there were formidable obstacles to internationalagreement 
on thistopic, in particular the differencesin socialand religiousphilosophies
of the participatingstates,their differentjurisdictionalcriteria,very different 
methods of assuring recognition, and differences in conflicts theory and 
substantivelaw.Furthermore,theConferenceconsideredthat therecognition
of foreign nullity decrees did not constitute a sufficiently serious problem to 
warrant considerationfor inclusionin the Convention. 

3.5 Three speci6creasons for this attitude can be identified. First, it was 
thought that, statistically, the number of nullity decreeswas relatively small 
even in those countrieswhere divorceis not permitted. Second,the view was 
put forward by several states that an important conceptual distinction can 
and should be drawn between nullity, which deals with the validity and 
substance of marriage, on the one hand, and divorce, which brings about 
changes in the relations between the spouses when it is terminated, on the 
other. The third reason relates to the choice of law rules for nullity decisions 
and declaratoryjudgments as to status. It was thought to be a principle of 
general application that the law of the place of celebration of marriage 
governs not only the formalitiesof marriage and what constitutes failure to 
comply with them but also determinesthe legal consequencesof such failure 
to comply and their effect on the validity or invalidity of the marriage.Thus, 
on thisapproach,the same law determinesthe causesas well as the effects of 
nullity of marriage. Onthisbasis, the analogy often drawn between decisions 

*05 See para. 1.3, above. 
206 Actes et documents de la Dixi2mesession (1965), Vol. I, p.11. 
207 Anton, “The Recognition of Divorces and kgal Separations”, (1969) 18 I.C.L.Q. 620, at 
p.623. 
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ofhullity and those of divorce and legal separation, in the light of their 
respective effects on the property and maintenance rights of the former or 
purportedspouse,and on the legitimacy,custodyand supportof anychildren 
of the relationship,was thought to be weakened.208As Rabel has observed,2w 
the law of the forum, so signifcant for divorce,in principle is immaterial for 
annulment. 

3.6 At the Thirteenth Session of the Hague Conference in 1976210the 
questionwasposed whetherthe Conventionon the Celebrationand Recogni-
tion of the Validity of Marriages, which was concluded at the end of that 
Session, should deal with the recognition of decisions as to marital status 
other than those covered by the Hague Convention on the Recognition of 
Divorces and Legal Separations of 1970. This would have included nullity
decisions. Although there was agreement among the ContractingStatesthat 
such decisionscould be included in the Convention, in the event once again
nothing was done to ensurethat they were. The same reasons as those which 
persuaded the Eleventh Session to omit the recognition of foreign nullity
decisionsfromthe Conventionthat emergedat the conclusionof that Session 
suggestedto the delegatesat the Thirteenth Sessionthat it would be inappro-
priate to deal with them in the 1976Convention. 

3.7 The reluctance of the 1976Sessionof the Hague Conferenceto meet 
the challengeof nullity recognition is disappointing.The initiativenow rests 
with individual states. As we have suggested earlier,211the present English
and Scottish rules of recognition are unsatisfactory in several respects. In 
particular, we believe that the hardship, whether actual or potential, caused 
to those persons whose status is rendered uncertain through no fault of their 
own should be removed. This problem is of more than merely academic 
interest. The displacementof populations since the last war and the increase 
in mobility of people, especially manifested in their desire to obtain ~ 

employment outside their country of origin, has given matrimonial law a ,more significantinternationalelement. I 

3.8 The first major question which must be considered is whether, not-
withstanding the criticisms outlined in Part 11, the need for reform and 
restatement of the law relating to recognition of foreign nullity decrees has 
beenmadeout.Webelievethat it isdifliculttomakeanyconvincingargument 

I 

I 

208 See Conference de la Haye de droit international privk: Actes et documents de la D i x i h e  
session (1965), Vol. I: Questionnaire et Explications du Bureau Permanent, with respect to 
divorce andlegal separation, PreliminaryDocumentNo. 1 ofJanuary 1964, p. 1 16,and Rkponses
des GouvemementsauQuestionnaire,Prelimhry DocumentNo. 2 of September-October1964, 
responses to Question 1, pp.169-233;see also Rabel The Conflictof Laws:A ComparativeStudy
2nd ed., (1958) Vol.1, pp.247, 309, 581. Similar grounds had been advanced by the Hague
Conference in the course of formulating what became the Convention onDivorce in 1902. See 
Actes et documents de la D e u x i h e  Session (1894), p.81.  
209 The ConflictofLaws:A ComparativeStudy, 2nd ed. (1958) Vol.1, p.582. 
210 See Conference de la Haye de droit international privk: Actes et documents de la Tre iz ihe  
session (1978),Vol. 111Questionnairesur les conflitsde lois en matihrede mariage.-Preliminary
DocumentNo. 1 ofJuly 1974,pp.12-13[PartIV],RkponsesdesGouvernementsauQuestionnaire, 
preliminary Document No. 2 ofApril 1975, [replies to PartIv],pp.67-102. 
211 See para. 2.40, above. 



for the preservation of the present system of common law rules for the 
recognitionofforeignannulments.Thereare,ofcourse,importanttheoretical 
and jurisdictional differences between divorce and nullity: the former puts 
an end to a valid marriage, the latterdeclaresthat somefundamentalbar has 
prevented the contracting of a marriage at all. But the end results of both 
divorce and nullity are not dissimilar, in that two people, ostensiblyjoined
together by certain legal and moral obligations, are separated and 
released-though possiblyon terms-fiom the claimswhich formerlybound 
them. The practical consequences of this separation are not likely to differ 
much whether the bonds which previouslyjoined them were, in law, real or 
illusory;and it therefore seemsto us that so far aspossiblethe legalprinciples 
upon which they are separated should constitute a consistent and coherent 
system. To put it bluntly, they shouldbe the same, so far as the nature of the 
case allows. In some jurisdictionsZLZthe consequences of a nullity decree 
are, even in theory, dif€icult to distinguish fiom those of divorce; and the 
fundamentalcorrespondencebetween the two, at least in the case of voidable 
marriages, is increasingly rec0gnised.~13Some of the grounds on which a 
marriage may be annulled reflect the presence of factors which become 
relevantonlyafterthe marriagehas taken place. The significanceofthispoint
is two-fold. First, again it blurs the distinction between dissolution and 
annulment. Secondly,andmorepertinently,thelawto determinethegrounds
for annulment will not necessarily be that of the personal law of the parties 
as at the time of their marriage, but rather as at some later date. Indeed, in 
anappropriatecasethelawofthe forummight evenbe applied-for example,
where impotenceor refusal to consummatethe marriage is alleged. 

3.9 Thereis,however,oneaspectoftherecognitionofforeignannulments 
which maygo somewayto distinguishthem fiomforeigndivorces,anditisan 
aspectthat was ofconcernto a numberof commentatorson our Consultation 
Paper. There is a more direct interrelationbetween annulmentand marriage
than between divorce and marriage. Divorce ends a marriage but an 
annulmentmaybe merely declaratoryofan existinglegalfact-the invalidity
of the marriage. The issue of the validity of a marriage may arise in the 
contextoftherecognitionofa foreignannulmentofthe marriage,therelevant 
rules for which embody detailedjurisdictionalrules; or the same issue may
arise in the context of a nullity petition in the United Kingdom, again with 
its own detailed(but different)jurisdictionalrules; or the issue may arise for 
decision in some othercontext,e.g. whether a licence to marry can be issued, 
where the central issue is more likely to be the operation of the choice of law 
rules applicableto the validity of marriage than anyjurisdictional problem.
This contrast between the rules for the recognition of foreign annulments 
and those for determining the validity of a marriage is seen most clearly in 
the specificcontextof the effectof the recognition of a foreign annulment(or 

212 See, for example,MatrimonialCauses Act 1973, s.16 (voidable marriages inEnglish law);
AufhebungderEhe underWestGerman lawseeEh&, sections28-39. 
213 Thus the fact that in Scotlandno financialprovision is available on a declaratorof nullity
of marriage has a theoretical justification.Nevertheless the Scottish Law Commission has 
recommendedon practicalgroundstheabandonmentofthisrule:scot.LawCorn. No.67 (1 98l), 
paras. 3.201 to 3.203. 
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divorce) on capacity to marry-an issue which is examined in more detail 
laterin thisreport.z14Arelatedareaofconcerniswhetherdifferentrecognition
rules should be applied depending upon whether the marriage annulled is 
void or voidable-it being the case that, if the marriage is void, no decree is 
needed to declareit so and any decree is merely declaratory. 

3.10 We do not doubt that a number of dii3icult issues arise, as our 
commentatorspointed out, from the interrelationof rules for nullityrecogni-
tionand those for choiceof lawin marriage-issues which are more complex
than those arising fiom the interrelation of divorce recognition rules and 
marriage choice of law rules. Nevertheless we have reached the conclusion, 
shared by almost all those who commented on this issue, that it is not 
desirable to have different sets of nullity recognition rules depending for 
example on whether the marriage in issue is regarded as void or voidable, 
or whether or not jurisdictional issues are raised. The statute book would 
needlesslybe complicated by the type of elaborateprovisions that would be 
required and it must be remembered that not all legal systems distinguish
betweenvoid andvoidablemarriagesand thosethat dorely onthe distinction 
use it in different ways. As we have mentioned in paragraph 1.12, above, 
where there is a conflict between rules for nullity recognition and those 
relating to the law governing capacity to marry,215it is our view that the 
former shouldprevail. 

3.11 The case for doing nothing is easy to state. The decision of those 
concerned with the negotiation of Hague Conventions in the matrimonial 
field not to include reform of the rules of recognition of nullity decrees has 
alreadybeen referred to in paragraphs 3.3 to 3.6 above. It may reasonablybe 
argued that, in view of the relatively few cases in which foreign nullity
decisions appear to have given rise to problems of recognition in courts in 
the United Kingdom, the existing rules are adequate and could with some 
justikation be preserved. Indeed, at the time when Parliament had an 
opportunityto reform the existingrules of recognition, during its considera-
tion of what became the Recognition of Divorcesand Legal SeparationsAct 
1971, it eschewed that opportunity, and chose instead simply to r a ~the 
Convention on the Recognition of Divorces and Legal Separations (1970)
adoptedby the Hague Conferenceon Private InternationalLaw.z16 

I 

1 

1 
, 
, 

3.12 Wehave no hesitationinrejectingtheargumentinfavourofpreserv-
ing the status quo in nullity recognition. We believe that a positive response
isrequiredtowhathasbeen described217astheimperfectstateofdevelopment 

214 See paras. 6.49 to 6.60, below. 
215 We have indicated, in n. 15 above, that both Commissions are examining the rules relating 
to choice of law inmarriage. 
216 There may, of course, be many reasons why a particular statute is confined within certain 
limits, and not broadened to embrace other matters which could conveniently be incorporated
in it. Exclusion of material does not necessarily argue that Parliament deemed it unworthy of 
inclusion, or that there are nogood reasons for legislationin that field. Shortageof parliamentary
time, or pressure on drafting resources, is frequently a more likely explanation for failure to 
grasp the opportunity of a wider ranging measure. 
217 Diey & Moms, TheConflict ofLaws, loth ed. (1980), vol. 1, p.380; Moms, TheConflict of 
Laws, 2nded. (1980),p.158. I 



of the law in this area, the unsatisfactory consequences of which we have 
alreadyidentified.218We sharethe view of those who have suggesteda 9  that 
the statutoryreform of the law relating to the recognition of foreign nullity
decreesis long overdueand we are fortifiedby the overwhelmingsupport for 
this conclusion in the comments which we received on our Consultation 
Paper. 

3.13 Inourviewitisundesirablethat theprinciplesgoverningtherecogni-
tion of foreign decrees of nullity should remain uncertain, and should be, 
arguably,lessfavourabletowardsrecognitionthanthoseapplieableto foreign
divorcesand legal separations.We think that the rules for the recognition of 
foreignannulmentsshouldbe placed on a clear statutorybasis. 

218 Seepara. 2.40, above. 
219 Carter, (1979) 50 B.Y.B.I.L. 250,252; Collier, [1979] C.L.J. 289,290. 

31 



PART TV 

RECOGNITION OF DECREES OF OTHER BRITISH COURTS 

Introduction 
4.1 Weareprimarilyconcernedin thisPartwith thequestionofdetermin-

ingthemost appropriaterulesforthe recognitionofnullitydecreesgrantedby
othercourtsintheBritishIsles. However,we shallalsotaketheopportunityto 
consider such improvements as might be made to the current rules for the 
recognition of decrees of divorce and judicial separation granted elsewhere 
in the British Isles. Under the statutory provisionsZZofor the recognition of 
divorces and legal separations by United Kingdom courts a distinction is 
made between, on the one hand, decrees of divorce or judicial separation
grantedby courtsinanypart ofthe British Isles,221and, on the other,divorces 
and legal separations obtained overseas, that is to say outside the British 
Isles.222No such distinction is made in the common law rules applicable to 
the recognitionofforeigndecreesofnullity.AU suchdecreeswhichhave been 
granted or obtained outside the jurisdiction of the recognition forum are 
treated as being foreign, even though they may have been granted elsewhere 
in the United Kingdom or in any other part of the British Isles. 

, 

4.2 It seems to us appropriate to divide the examination of the recog-
nition of nullity decrees of other British courts into two sections. First we 
shall consider the recognition in one part of the United Kingdom of nullity
decreesgranted in another part of the United Kingdom. Secondly, we shall 
consider the recognition of decreesgranted elsewherein the British Isles. 

Recognition of nullitydecrees granted within the United Kingdom 
4.3 Before 1974thejurisdictionoftheEnglishcourtstoentertainpetitions

for nullity was, it has been ~laimed,~~3one of the most vexed and a c u l t  
questions in the whole of the English conflict of laws.224Since 1974, the 
jurisdictional rules in matrimonialproceedingswithin the United Kingdom
have been placed on an exclusively statutory basis by the Domicile and 

220 Recognition of Divorces and LegalSepamtions Act 1971, as amended by the Domicile and 
Matrimonial ProceedingsAct 1973. 
221 Recognition of Divorces and LegalSeparationsAct 1971, s. 1, as amended by the Domicile 
and Matrimonial ProceedingsAct 1973, s.15. 
222 Recognition of Divorces and LegalSeparationsAct 1971, ss.2 and 6, as amended. 
223 Moms, The Conflict ofLaws, 2nd ed. (1980), pp. 155-156. 
224 For an account of thejurisdictionalrules prior to 1974 seeDicey and Moms,The Conflictof 
Laws,9 t h d  (1973),pp.344-359.TheserulesaresummarisedinNorth,ThePrivateIntemtional 
Law of Matrimonial Causes in the British Isles and the Republic of Ireland (1977), pp.59-61; 
Cheshire and North,Private Internationalhw, loth ed.(1979), pp.394-395; LawCorn. No.48 
(1972): Report on JurisdictioninMatrimonial Causes,para. 52. 
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Matrimonial Proceedings Act 1973.225The pre-existing common law and 
statutory226 grounds of jurisdiction have been abolished. The 1973 Act 
brought about a notable simplification of the law. Section 5(3) lays down the 
solejurisdictional bases for petitions of nullity of marriage before courts in 
Englandand Wales,regardless of whether the marriagewas void or voidable. 
It provides that those courts-
“shall have jurisdiction to entertain proceedings for nullity of marriage if 
(and only if)227either of the parties to the marriage-

(a) is domiciled in England and Wales on the date when the proceedings 
are begun; or 

(b) was habitually resident in England and Wales throughout the period
of one year ending with that date;or 

(c) died before that date and either-
(i) was at death domiciled in England and Wales, or 
(ii) had been habitually resident in England and Wales throughout 

This provision also applies, mutatis mutandis, in relation to the assumption
of jurisdiction by the Court of Session in an action for declarator of nullity
of marriage in Scotland 228 and with respect to the jurisdiction of the High
Court in Northern Ireland in nullity proceedings.229 

the period of one year endhg with the date of death.” 

4.4 The scope of the statutory provisions concerning jurisdiction in 
nullity proceedings is, in fact, narrower than the previous jurisdictional 

225 PartII (England and Wales), PartIII (Scotland). Matrimonial proceedings in England and 
Wales cover proceedings for divorce, judicial separation or nullity of marriage and for 
presumption of death and dissolution of marriage: Domicile and Matrimonial ProceedingsAct 
1973, s.5(1). In Scotland,the consistorial causesto which the statutoryjurisdictional rules apply 
are actions for divorce, separation, declarator of nullity of marriage, declarator of marriage, 
declarator of fieedom and putting to silence and proceedings for presumption of death and 
dissolution of marriage: Domicile and Matrimonial ProceedingsAct 1973, s.7(1). In Northern 
Ireland, the matrimonial jurisdiction of the court covers proceedings for divorce, judicial 
separationor nullity and presumption ofdeath and dissolutionof marriage: see the Matrimonial 
Causes (Northem Ireland) Order 1978, (S.I. 1978 No. 1045) (N.1.15), Art. 49, which replaces 
s.13 ofthe 1973 Act. 
226 See s.17(2), and Sched. 6, repealing the relevant statutoryprovisions. 
227 But this is subject to s.5(5) which provides that the court also has jurisdiction to entertain 
proceedings for divorce, judicial separation or nullity,notwithstanding that the jurisdictional 
requirements of s.5(3) are not satisfied, if those proceedings are instituted at the time when 
proceedings which the court does have jurisdiction to entertain under s.5(3) are pending “in 
respect of the same marriage”. Thus,provided that the court has jurisdiction to entertain the 
original petition and that petition is sti l l  pending, the courtwill have jurisdiction to entertain 
subsequentproceedings eventhough therehasbeena changein the domicileorhabitualresidence 
of one or both of the parties to the marriage. 
228 Domicile and Matrimonial ProceedingsAct 1973, s.7(l), (3). 
229 See now, Matrimonial Causes (Northern Ireland) Order 1978, (S.I. 1978 No.1045)(N.I.15), 
Art. 49(1), (3). 
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rules.230 On the other hand, the effect of the new rule has been to render 
identical the grounds upon which jurisdiction is assumed in nullity
proceedingsthroughout the United Kingdom.231 Furthermore, the newjuris-
dictionalrules apply to both divorce and nullity.This avoids the anomalies 
of the old law under which there were different grounds of jurisdiction in 
nullityanddivorce,even thoughboth typesofdecree, despitetheir theoretical 
differences, determine or change the status of the parties and afford to them 
(inEngland and Walesand Northern Ireland,but not in Scotland232)the same 
opportunities for obtaining ancillary relief. 

4.5 As the grounds on which courts in the United Kingdom assume 
jurisdiction in nullity proceedings are the same as those for divorce, it is 
instructive to consider the rules applicable to the recognition of divorces 
when trying to determine the appropriate recognition rules in respect of 
nullitydecrees of other United Kingdom courts. Section 1ofthe Recognition
of Divorces and Legal Separations Act 1971,as amended, grants automatic 
recognition233to decrees of divorce andjudicial separationgranted by courts 
elsewhere within the United Kingdom. It is interesting to note that this 
regime of automaticrecognitionwas htroduced in 1971,that is to say, before 
the grounds of divorcejurisdiction were harmonised throughout the United 
Kingdom by the Domicile and Matrimonial Proceedings Act 1973. The Law 
Commissions thought in 1970that it was unsatisfactory for recognition not 
to be afforded automatically by one United Kingdom court to the divorce 
decrees of another.234 We think that it is similarly unsatisfactory that there is 
no automatic recognition of nullity decrees, and this view was generally
shared on consultation. We, therefore, recommend that decrees of nullity
granted in any part of the United Kingdom should (subject to one ground of 
non-recognition discussed in paragraph 4.6,below) be accorded automatic 
recognition in every other part. 

4.6 Although decrees of divorce and judicial separation cannot now be 
denied recognition on jurisdictional grounds, under section 8(l)(a) of the 
Recognition of Divorces and Legal Separations Act 1971,as amended, it is 
provided that the validity of a decreeofdivorceorjudicial separationgranted
under the law of any part of the British Isles shall not be recognised in any 
part of the United Kingdom if it was granted at a time when there was no 
subsisting marriage between the parties. On the face of it, this ground for 

230 Because s.5(3) abolished the common law jurisdictional basis of the celebration of the 
marriage in the forum in the case of a void marriage (Simonin v. Mallac (1860) 2 Sw. & Tr.67; 
Ross Smith v. Ross Smith [1963] A.C. 280; Padolecchia v. Padolecchia [1968] P. 314). There is 
a further difference in that jurisdiction at common law could be based on the residence of the 
respondent within the jurisdiction:Russ v. Russ (N0.2)(1962) 106 S.J.632; Magnier v. Magnier
(1968) 112 S.J. 233; though not on the residence of the petitioner alone: DeReneville v. De 
Reneville [1948] P.100, Kern v. Kern [1972] 1 W.L.R. 1224. Although under the 1973 Act, the 
habitual residence of either spousefounds jurisdiction, the residence must be habitual and must 
have lasted for the year immediately preceding the institution of the proceedings. 
231 The jurisdictional differences between judicial separation and presumption of death and 
dissolution of marriage have also been removed by the 1973 Act. 
232 Seeparas. 2.37, above, and 4.8, below. 
233 Subject, however, to the provision in s.8(l)(a) of the Recognition of Divorces and Legal
Separations Act 1971, with which we deal inpara. 4.6, below. 
234 Law Corn. N0.34; Scot. Law Com. No. 16 (1970), para. 51. 
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withholding recognition is unsuitable in the context of the recognition of a 
decree annulling a marriage when there is no doubt that, under the law 
applicable in both thejurisdictionsinvolved, the marriage is void ab initio. 
However,the purpose of section 8(l)(a) would appear to be the more general 
one of applying a rule of res judicata to the question of the recognition of 
divorce decrees. Its purpose is to implement Article 9 of the 1970 Hague
Con~ention.~35ThepolicybehindArticle9 isthat a Stateshallnot be required 
to recognisea foreigndivorceor legal separationiftodo sowould be irreconcil-
able with a previous decision of a court of that State. Section 8(l)(a) of the 
1971 Act uses rather different language. The reasons for this are discussed 
bel0w,~3~where we conclude that in its present form section 8(l)(a) is not 
appropriate to annulments. There is no doubt,however, that the principle of 
resjudicata is at the moment applicable to the recognition of annulments237 
and we recommend that resjudicata should continue to be a discretionary
ground for the denial of recognition to a nullity decree of another United 
Kingdom court. In other words, recognition of such a decreemay be refused 
if, at the time when it was obtained, it was irreconcilable with a previous
decision of a court in the part of the United Kingdom where recognition is 
sought as to the subsistence or validity of the marriage. For the reasons 
discussedinparagraph 6.66, below,we thinkthat thisprinciple of resjudicata
should also apply to a previous decision obtained in another country, but 
recognised or entitled to be recognised in the part of the United Kingdom
where recognition of the later decree is sought. We have firther concluded 
that similardiscretionaryresjudicata rules should apply to the recognition
of other United Kingdom decrees of divorce or judicial separation, i.e. a 
change (for reasons discussed in paragraph 6.66, below) from a mandatory 
to a discretionaryrule; though we also propose the retention of a discretion 
todenyrecognitiontoanotherUnitedKingdomdivorceorjudicialseparation 
onthe generalgroundthat, at thetime itwasobtained,therewasno subsisting
marriagebetween the parties. 

4.7 We have given considerationto the question whether there shouldbe 
any other circumstancesin which one court in the United Kingdom should 
be able to deny recognition to a nullity decree of another United Kingdom 
court.Possiblefurthergroundswouldbe breach of naturaljustice, and public
policy. In the case of divorce decrees,however, it was thought inappropriate 
to provide for such grounds of non-recognition. The reason given was that 
“in such circumstancesthe complainingparty should seekto have the decree 
set asideby the court which grantedit, or on appealfrom that court,and that 
it would be objectionableto allow a court in another part of the British Isles 
to refuse to recognise the de~ree.”~38This argument, in our view, holds good
equally for nullity recognition and we recommend that there should be no 

235Zbid.,para. 12 and App. B, p.43, para. 1 of Notes on clause 8. Article 9 provides that: 
“Contracting States may refuse to recognize a divorce or legal separation if it is incompatible 
with a previous decision determining the matrimonial status of the spouses and that decision 
either was rendered in the State in which recognition is sought, or is recognized, or fulfilsthe 
conditions required for recognition,in that State.” 
236 Seeparas. 6.64 to 6.66, where this question is discussed in greater detail. 
237 Vervaekev. Smith [19831 1 A.C. 145, see para. 2.27, above. 
238 Law Com. No. 34; Scot. Law Com. No. 16 (1970), para. 2 of Notes on Clause8. 
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grounds for the denial of recognition to a nullity decree of another United 
Kingdom court other than resjudicata.239. 

4.8 In paragraphs 2.36 and 2.37, above, we made the point that financial 
provision cannot be awarded in Scotlandon a declarator of nullity, and that 
both Law Commissions’proposals for financial relief after foreign divorce, 
implemented in the Matrimonial and Family ProceedingsAct 1984,do not 
coverdivorcesgrantedelsewherein theUnitedKingdom(orthe BritishIsles).
The result could be that the automaticrecognition of a Scottishdeclaratorof 
nullity in other United Kingdom courts could leave a party to the marriage
devoid of any hope of financialprovision though she (or, perhaps, he) could 
have obtained such relief if-as may have been possible in the 
circumstances-proceedings had been brought in England or Northern Ire-
land.2mThisproblem, which arisesonly in respect of Scotland,will disappear 
as and when the ScottishLaw Commission’s pr0posals2~~for hancial provi-
sion in nullity casesare implemented. 

Recognition of nullity decrees granted in other parts of the British Isles 
4.9 As we have seen, the grounds of jurisdiction in nullity proceedings 

are the samethroughout the United Kingdom. With regard to the three other 
jurisdictions within the British Isles, the jurisdictional rules in the Isle of 
Man are, mutatis mutandis, the sameasthose found in the United Kingdom,
namely domicileor one year’s habitual residence of either But the 
rules are differentin the ChannelIslands. InJersey, where husband and wife 
still share a common domicile, the grounds of nullityjurisdiction are more 
restricted than in the United Kingdom.Jurisdiction dependson the domicile 
of the husband at the time of the desertion of the wife or his deportation,or, 
in the case of a petition by the wife, her three years’ ordinary residence in 
Jersey.243In Guernsey, the principal basis ofjurisdiction is that of domicile, 
but furtherbases ofjurisdictionvary accordingto the substantiveground on 
which the nullity petition is based.244 

4.10 Differencesbetween thejurisdictionalrulesapplicablein the United 
Kingdom and those applicablein the rest of the British Isles are similarly to 
be foundin relationto divorcebut they did not inhibitthe Law Commissions 
from recommending in 1970that divorce decreesgranted in the Isle of Man 
and the ChannelIslands should receive automaticrecognition in the United 
Kingd0m.~45In our view, a similar approach should be adopted in relation 

239 Seepara.6.67,and 11.423,below. 
240 See Balshaw v.Kelly 1967S.C.63. 

242Domicile and Matrimonial ProceedingsAct 1974,s.5(3). 
243Matrimonial Causes (Jersey) Law 1949,as amended,Art.6.The last two grounds are the 
equivalent of the provisions last found in English lawin the Matrimonial CausesAct 1973,s.46, 
but repealed by the Domicile and Matrimonial ProceedingsAct 1973,s.17(2) and Sched. 6. 
244 Matrimonial Causes Law (Guernsey) 1939,Arts. 33 and 34.For fuller discussion of the 
jurisdictionalrules in both Jersey and Guernsey, see North, The Private International Law of 
Matrimonial Causes in the British Isles and the Republic ofIreland (1977),pp.318-319(Jersey),
334-338(Guernsey).
245LawCom.No.34;~t.LawCom.No.16(1970),para.51. 

Scot. LawCom.No. 67(1981),paras.3.201-3.203. 

36 



to nullity decrees granted anywhere in the British Isles and we recommend 
automatic recognition thereof, subject to provisions as to res judicata, as 
discussedin paragraph 4.6 above. The minor change there recommended in 
the law as to grounds for denying recognition to other United Kingdom
divorcesandjudicial separationsshould also apply to such decreesobtained 
elsewherein the British Isles. 

4.1 1 It is interestingto note that in 1970the Law Commissionsexpressed
the view that divorce decreesgranted anywherein the British Isles shouldbe 
valid throughout the British Isles, and hoped that such a proposal would be 
acceptable to the authorities in Northern Ireland, the Channel Islands and 
the Isle of Man.246The Recognition of Divorces and Legal SeparationsAct 
1971was extendedto NorthernIreland in 1973%'and similar legislationhas 
been introducedin the Isle of Man,248Jersey249and Guernsey,250so the hope
expressedby the LawCommissionshasbeen fulfilled.Ifourrecommendation 
for the automatic recognition throughout the United Kingdom of nullity
decreesgrantedanywherein the BritishIsles is acceptable,then we hope that 
it may also prove acceptableto the authoritieselsewherein the British Isles. 

Reconsideration of section 1 of the Recognition of Divorces and Legal%par-
tions Act 1971 

4.12 When in our Consultation Paper we recommended that the rules 
for the automatic recognition of British divorces and judicial separations,
presently to be found in section 1 of the Recognition of Divorcesand Legal
SeparationsAct 1971,shouldbe appliedto the recognition of nullity decrees, 
we did not re-examine the operation of section 1 of the 1971Act. We were 
however,pressed on consultationtogivefurtherconsiderationto the factthat 
section 1appliesonly to the recognition of diborcesandjudicial separations
grantedafterthe sectioncameinto force.Weagreethat it is right to reconsider 
this position and, as the draft Bill appended to this report is designed to 
repeal and replacethe 1971Act, we have also given thought to some matters 
of detail relating to section 1. 

(a) Retrospectivity 
4.13 Theprovisionsinthe 1971Act fortherecognitionofforeigndivorces 

apply to divorces obtained both before and after that Act came into force, 
subject to certain transitional and saving provisions in section lO(4). The 
justificationfor this approach is clear, namely that the jurisdictionalbases 
for recognition are those laid down in the Act irrespective of the date on 
which the divorce was obtained. A similar approach was not adopted in 
relation to the recognition of British divorces under section 1, which is 
restrictedto divorcesgrantedafter that Act cameinto force. Thismeans that 
the old common law rules on divorce recognition are retained for divorces 

246 Ibid. 
247 Domicile and Matrimonial proceedingsAct 1973, s.15. 
248 Recognition of Divorcesand Legal Separations(Isle of Man) Act 1972. 
249 Recognition of Divorcesand Legal Separations(Jersey) Law 1973. 
2 s  Recognition of Divorcesand Legal Separations(Bailiwickof Guernsey)Law 1972. 
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grantedbeforethat date. Wehaveconcludedthat it isunnecessaryto continue 
such a dividedapproachto the recognition of other British divorces. For the 
lastdecadethegroundsofdivorcejurisdictionhavebeen identicalthroughout
the United KingdomZS1so the position in practice is much the same as that 
relating to foreign divorces. The common law rules applicable to divorces 
granted before the 1971Act came into forcewil l  in virtually every case have 
the same effectas the rules applicableto divorcesrecognised currentlyunder 
the Act. It might be aigued that a very small number of divorces could be 
recognisedunder the automaticprovisionsof the Act which were not granted 
on identical jurisdictional bases throughout the British Isles. This is true, 
however, of United Kingdom divorces already recognised under the 1971 
Act, which came into force before the jurisdictional rules in the United 
Kingdom were placed on a uniform basis in the Domicile and Matrimonial 
ProceedingsAct 1973,and of divorcesgrantedin the ChannelIslands,whose 
jurisdictional rules are still different from those applicable elsewhere in the 
British Isles. We would be particularly uneasy at leaving the common law 
rulesapplicableto nullityrecogntionto governnullity decreesgrantedbefore 
our Bill came into force, given the number of undecided issues under those 
rules. It would, however, be very undesirable to have Merent d e s  as to 
retrospectivity applicable in the same statute to divorce and nullity. We 
recommend that decrees of divorce, judicial separation or nullity granted
anywhere in the British Isles, whether granted before or after the 1971Act 
came, or the draft Bill appended to this report comes, into force, should be 
recognisedthroughout the United Kingdom. This recommendation should, 
however, be subject to safeguardsin relation to acquired property rights or 
decisionsof other British courtsas to the validity of any such decreeprior to 
our proposals coming into effect. In other words, the substance of the 
safeguardsnow found in relation to the retrospectiveeffect of recognition of 
foreigndivorcesand legal separationsin section lO(4)ofthe 1971Act should 
also be appliedto the retrospectiveeffectof recognition of British decrees. 

. 

(b) Matters of detail 
4.14 The draft Bill appended to this reportZs2makes clear what was, we 

are coddent, intended in section 1 of the 1971Act, namely that it applied 
to all decrees granted in the British Isles. The use in section 1 of the phrase
“granted under the law of any part of the British Isles” raised a doubt,which 
we wish to resolve, that the section could be applied to a foreign divorce in 
which the foreign court had appliedthe law of some part of the British Isles. 
We have also taken the opportunity to make it clear that the automatic 
recognitionto be afforded in one part of the United Kingdom is of a decree 
granted by a court of civil jurisdiction. Recognition of all extra-judical 

251 Domicile and Matrimonial Proceedings Act 1973, ss. 5 and 7. For Northern Ireland, see now 
Matrimonial Causes (Northern Ireland) Order 1978, (SI.  No. 1045) (N.1.15), Art.49. They are 
also the same in the Isle of Man: Domicile andMatrimonial ProceedingsAct 1974 (Isle of Man), 
s.5. 
252 Clause 1 of our draftBill refers to the British Islands, unlike section 1 of the 1971 Act which 
refers to the British Isles. This minor change has been made in order to take advantage of the 
definition of British Islands in the InterpretationAct 1978, s.5 and %hed. 1, thus avoiding any
need to define British Isles in our Bill. Needless to say, the definition of British Islands in the 
1978 Act is the same as that of British Isles in the 1971 Act, s.lO(2). 
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divorces or annulments which might be obtained within the British Isles is 
excluded,thereby maintainingthe policy currentlyembodiedin section 16(1)
of the Domicile and Matrimonial ProceedingsAct 1973 (which is discussed 
further in paragraph 6.30, below). We have, however, thought it right to 
follow the policy of section 16(3) of the 1973 Act and preserve the validity
of any extra-judicial divorce obtained in the British Isles before 1 January 
1974 (when section 16 came into force) which would be recognised here 
because recognised at common law in the country of domicile. The form of 
the draftBill appended to this report is such that section 16 of the 1973 Act 
can be repealed. 
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PART V 

RECOGNITION OF NULLITYDECREES OBTAINED OUTSIDE 
THE BRITISH ISLES 

Introduction 
5.1 We must now considerthe recognition by United Kingdom courts of 

decrees of nullitywhich have been obtained overseas, that is to say, outside 
theBritishIsles.Therewouldseemtobetwo mainapproachestothisquestion
which might be ad0pted.~~3The first is to grant recognition to the foreign
decree if the courtpronouncingit had assumedjurisdictionin circumstances 
which, had they applied in relation to the United Kingdom, would have 
entitleda court in the United Kingdomto assumejurisdiction. Followingthe 
Domicile and Matrimonial ProceedingsAct 1973the effect of this approach
would be that a court in the United Kingdom would recognise the nullity
decree of a foreign court if either of the parties to the marriage in question
had been domiciled within the jurisdiction of the foreign court on the date 
when the action was commenced;or had been habituallyresident within the 
jurisdiction for one year immediatelybefore that date; or had died, and had 
either been domiciled within that jurisdiction at the date of death or had 
been habitually resident within that jurisdiction for one year immediately
before the death.254This approach to the problem is along the same lines as 
those developed for divorce recognition by English common law before 
1972,255but modified by the statutory rules of jurisdiction prevailing after 
the 1973Act came into f0rce.~5~ 

5.2 The second approach is to base the recognition of foreign nullity
decrees on the same principles as now apply to the recognition of foreign
divorces and legal separations.Theseprinciplesare codified by the Recogni-
tion of Divorces and Legal SeparationsAct 1971 (as amended),which gives
effect within the United Kingdom to the provisions of the 1970 Hague
Convention. We have mentioned the reasonswhy the Convention(and thus 
the 1971 Act) did not extend to the recognition of nullity These 
considerations,of course, need not inhibit actionby the United Kingdom to 
bring nullity decreeswithin the same system as obtains for divorce and legal
separation if it should seem expedientto do so. 

5.3 Each of these two approachesmust now be examinedin more detail. 

253 We discuss a third approach, which is really a variant of one of the two main ones, in para.
5.12, below. 
254 See Domicile and Matrimonial Proceedings Act 1973, ss.5(3), 7(3), and the Matrimonial 
Causes(Northern Ireland) Order 1978, (SI.  1978 No. 1045)(N.I.15), Art.49(3). 
255 See e.g., Travers v. Holley [1953] P. 246; Robinson-Scott v. Robinson-Scott [1958] P. 71; 
Indyka v. Zndyka [19691 1 A.C. 33. Although this approach of English law was developed in 
relation to divorce, the same view has since been taken in relation to nullity proceedings: Law 
v. Gustin [1976] Fam. 155; Perrini v. Perrini [1979] Fam. 84; Vervaekev. Smith [1981] Fam. 
77; see paras. 2.10 to 2.14, above. 
256 See Vemuekev. Smith [1981] Fam. 77, 109. 
257 Seeparas. 3.3-3.6,above. 
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Recognitionof foreign nullitydecreesbased on UnitedKingdomjurisdictional 
d e s  

5.4 The English common law developed rules of recognition of foreign
matrimohal dwees based on reciprocity of jurisdiction. These rules were 
developed primarily in the field of divorce recognition, though they have in 
recent years been extended to the recognition of foreign nullity decrees.*58 
The foreign decree would be recognised by the English court if the foreign 
court had assumedjurisdiction in circumstancesin which, had they applied
in respect of England and Wales, the English court would have been entitled 
to assume Though frequently, and conveniently,referred to 
as a rule of jurisdictional reciprocity, there was in fact no true reciprocity
about it. It was, as the late Professor Sir Otto Kahn-Freund pointed outY260a 
case of “Iwill acceptwhat you do as long as you act as I act”, and not “I will 
accept what you do as long as you accept what I do”. This was made 
particularly clear in Robinson-Scott v. Robinson-ScottZ6lin which the 
question arose whether recognition should be given to a Swiss decree of 
divorce where the jurisdiction of the Swiss court had been based on the 
concept that a wife could maintain her own domicile, separate from that of 
her husband. The wife had resided within the area of the Swiss court for at 
least eight years before the commencement of proceedings, and the court 
had assumedjurisdiction on the basis that she possessed a Swiss domicile. 
Karminski J. held that the actual grounds on which the foreign court had 
assumedjurisdictionwereimmaterialif thefactualsituationwas suchthat the 
English court would have been entitled to exercisejurisdictionin equivalent
circumstances. On this basis the Swiss decreewas to be recognised. 

5.5 Reciprocity as a basis for recognition of a foreign divorce was 
consideredby the House of LordsinIndyku v. Indyku.262 TheirLordshipsdid 
not think that reciprocity of jurisdiction was, by itself,a wholly satisfactory
ground of recognition. The jurisdiction of the English courts had been 
extended by Parliament for reasons which had no necessary application to 
the question of recognition of decrees of foreign courts. Parliament had not 
legislated generally for recognition of foreign decrees, and “. ..the courts’ 
decisionsas regardsrecognition are shapedby considerationsof policy which 
may m e r  from those which influence Parliament in changing the domestic 
l a ~ ” . ~ ~ 3Moreover, there were many possible bases on which a foreign court 
might reasonablyexercisejurisdiction: the Englishruleswere neitherthe only
reasonable onesnor necessarily the best.264Their Lordshipswere accordingly
‘‘unwilling to accept either that the law as to recognition of foreign divorce 
(still less other)jurisdiction must be a mirror image of our own law or that 
the pace of recognition must be geared to the haphazard movement of our 
legislative process.”265Our own jurisdiction in a similar matter should be 

258 Paras. 2.10-2.12, and 2.19, above. 
259 Traversv. Holky [19531 P. 246. 
2m The Growth ofInternationalism in English Private International Law (1960),p. 29. 

[1958]P. 71;and see Gwyn v. Mellen (1979) 101 D.L.R. (3d) 608,619. 
262 [19691 1 A.C. 33. 
263 [1969] 1 A.C. 33,106per Lord Wilberforce. 
264 Ibid., per Lord Moms of Borth-y-Gest at p. 76;per Lord Pearson at p. 1 1 1 .  
265 Ibid., per Lord Wilberforce at p. 106. 
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regarded“as only an approximatetestofrecognitionwith a rightin ourcourts 
to go furtherwhen this isjustifiedby specialcircumstancesin the petitioner’s
connectionwith the country grantingthe decree.”z66The decree of a foreign 
court should accordingly be recognised wherever there was a “real and 
substantial between the petitionerz6*and the country or 
territoryin which that court was exercisingjurisdiction. 

5.6 Following Znd’h, what has come to be known as the “real and 
substantialconnection”test replacedthat of simplereciprocityin therecogni-
tion of foreign decrees. But shortly afterwardsthe legislature intervened for 
thefirsttimeonacomprehensivebasis. Thelawontherecognitionofdivorces 
andlegalseparationswasrestatedandcodifiedbytheRecognitionofDivorces 
and LegalSeparationsAct 1971,leaving the common law, as propounded in 
Indyh, to continue to apply to nullity decrees. 

5.7 It is clear from a number of case@ that the law as developed in 
relation to divorces does also apply to annulments. Law v. G ~ s t i n ~ 7 ~is of 
particular interestin the presentconnection.The petitioner there had resided 
in the country exercisingjurisdiction (the state of Kansas) for “rather less 
than 12 months” at the time of commencement of the proceedings. Even 
under the Domicileand MatrimonialProceedingsAct 1973the English court 
would not have hadjurisdictionto hear the matter in similar circumstances, 
and therefore on the applicationof a reciprocity test the courtcould not have 
recognised the foreign decree. Nevertheless Bagndl J., having reviewed all 
the circumstances, including (it would appear) those a&r as well as before 
the granting of the decree, felt able to hold that there was a sufficientlyreal 
and substantialconnectionbetween the petitioner and the Stateof Kansas to 
warrant recognition of the decreeby the English court. 

5.8 Law v. G ~ s t i n , ~ ~ ~therefore showsthat a statutory rule based on strict 
reciprocity of jurisdiction would be narrower in its application than the 
present common law.272The facts in that case were no doubt unusual and, 
because the jurisdiction of courts in the United Kingdom is now, following
the 1973Act, a liberal one, there would probably be very few cases in which 
such a rule proved by comparison with the existing common law to be 
disadvantageous to a petitioner. Nevertheless there seems to be no good 
reason for taking a step backwards from the present state of the law to an 
earlier one. Moreover the principles on which such a step would have to be 
taken were considered at length and rejected in Zndyh.273The mirror-image 

266 Ibid.,per Lord Pearce at p. 87. 
267 Ibid.,per Lord Wilberforce at p. 105;per Lord Pearsonat p. 111. 
268 Or the respondent, seeMayfieldv. Mayfield [19691P.119. 
269 E.g., AdministratorofAustrian Property v. VonLorang 1927 S.C. (H.L.)80; [19271A.C. 641; 
M e r b  v. Merker [19631P.283; Law v. Gustin [19761Fam. 155; Perrini v. Perrini [19791Fam. 
84; Vervaekev.Smith [1981] Fam. 77. 
270 [1976] Fam. 155. 
271 Ibid. 
272 But see Moms, The Conflict oflaws, 2nd ed. (1980) p. 160, where it is suggested that the case 
would todaybe decided in the same way, but on the ground that the petitionerhad acquired her 
own domicile in the Stateof Kansas. 
273 [1969] 1A.C. 33; see para. 5.5, above. 
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idea was there held to be insufficient. Nothing has happened since which 
could be held tojustify a change of mind. To revert to straightjurisdictional
reciprocity as a basis for the recognition of foreign annulments would 
thereforebe to adopt a solution which has already been found wanting. 

Recognition of foreign nullitydecrees based on existing principlesapplicable 
to the recognition of foreign divorcesand legal separations. 

5.9 The alternative possibility is to bring foreign nullity decrees within 
the same system as has applied to divorces and legal separations since the 
Recognition of Divorces and Legal SeparationsAct 1971. Under this Act a 
foreign divorce (or legal separation) is to be recognised if at the time of 
commencementof the proceedingseither party to the marriage was 

(a) habitually resident in,z74or 
(b) a national of, 

the country or temtory in which the divorce was The common 
lawrules,asdevelopedin Traversv. H0lIey2~~and I n d y k ~ z , ~ ~ ~areabolished.27s 
However,the other common law principle, that the country of domicilehas 
jurisdiction to determine matters of status,279is preserved as a requirement
of recognition where the foreign divorce would not otherwise fall to be 
recognised under the Act.2S0 Accordingly, in addition to the grounds men-
tioned above, a foreign divorce is to be recognised if it was obtained in the 
country in which the parties were domiciled when the proceedings were 
commenced, or would have been recognised as valid under the law of the 
parties’ domicile, or respective domiciles.2s1 

5.10 Inclusion of nullity decreeswithin a statutory framework similarto 
that which now obtains for divorce and legal separationswould give rise to 
no problems that we can see. It would also followthe pattern in a number of 
Commonwealth jurisdictions, such as for example AustraliaZs2and New 
Zealand,zs3of treating the recognition of divorces and annulments under 
common statutoryrules.z84 

274 “Habitual residence” includes“domicile” where the country concerned bases itsjurisdiction 
on the concept of domicile (s.3(2) of the 1971 Act). 
275 Sect.3( 1). 
276 [1953] P. 246. 
277 [19691 1 A.C. 33. 
278 This is the effect of s.6(5) of the 1971 Act. 
*79 See paras. 2.16-2.18,and 2.22-2.23,above. 
280 Recognition of Divorces and Legal SeparationsAct 1971, s.6. 
281 Ibid. The present form of thissectionis different &omthat originally enacted in the 1971 Act. 
Itwas amended by the Domicile and Matrimonial proceedingsAct 1973, s.2(2), to take account 
of the fact that a wife could have a domicile independent of that of her husband. 
282 Family Law Act 1975, s.104, as amended by the Family Law Amendment Act 1983. The 
main purpose of the amendments to s. 104 is to extend that section to the recognition of legal 
separationsand to make such other amendments as will enable Australia to accede to the Hague 
Convention on the Recognition of Divorces and Legal Separation (1970); see Family Law 
Council AnnualReport 1982-83, para. 197. 
283 Family ProceedingsAct 1980, s.44. 
2e4For further examples, see McClean, RecognitionofFamilyJudgments in the Commonwealth 
(1983), Chap. 3. 
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5.11 To examine in detail, for the purposes of this report, the merits of 
the divorceframeworkwould,however,be supe~uous,sinceit alreadyexists 
and willcontinueto exist,by virtue of internationalagreement,for by far the 
greaternumber of foreign matrimonialdecreesrequiringto be recognised by 
courts in the United Kingdom. Nullity decreesform only a small proportion
ofthewhole.*g5In thecircumstancesit seemstousthat themainconsideration 
must be whether thereis any reason why annulmentsshould not be governed
by a similar statutory regime to that which applies at present in respect of 
divorces and legal separations. 

5.12 We can see no such reason. A decree of nullity is a decree in rem, 
affectingthe statusof the parties, their situationboth as between themselves 
individually and as between them on the one hand and the world on the 
other, in much the same way as a divorce2g6To the question of recognition
of foreign annulments, the common law applied (and continues to apply)
similar rules to those which were developed before 1972 in respect of the 
recognition of foreign divorces. When the common law made no real 
distinctionbetween the rules for the recognition of foreign annulments and 
those for the recognition of foreign.divorces, it is hard to see any objection
in principle to their inclusion within the same general statutory framework. 
It must, however, be asked whether there are any major provisions in the 
Recognition of Divorces and Legal Separations Act 1971 which would be 
incompatible with, or unsuited to, its extension to annulments. We do not 
believe that any major provision of the 1971Act is so incompatible,though 
a number of minor details of the 1971Act are not wholly apt for the recogni-
tion of annulmentsand these are discussed further in Part VI. We have also 
just raised thequestionwhetheranyprovisionsofthe 1971Act areunsuitable 
for application to nullity recognition. It is in this context that we must 
examine a suggestion made to us in comments on our Consultation Paper
which is a variant of the approach presently under review. It amounts to 
applying most, but not all, of the provisions of the 1971 Act to nullity
recognition. In particular, under this suggestion, foreign annulmentswould, 
unlike foreign divorces, not be recognised on the jurisdictional basis that 
either party was a national of, or was domiciled in the foreign sense of that 
term in, the countryin which the annulmentwas obtained.287The arguments
infavourofsuchanapproacharethat thesejurisdictionalbaseswereincluded 
in the 1971 Act by reason of our international obligations as parties to 
the 1970 Hague Convention on the Recognition of Divorces and Legal
Separations, that they would not have been included for any other reason 
and that it is neither necessary nor desirable to extend them to nullity
recognition. It was argued, in particular, the nationality may provide an 
insufficient jurisdictional link, sometimes providing only a fortuitous 
connection;though, as we point out in paragraph 6.24, below, the same can 
be said of a domicileof origin. We see someforcein these argumentsbut not 
such as to lead us to change the provisional view expressedin our Consulta-
tion Paper, which was based on consistency and simplicity, that all the 

285 See para. 1.4, above. 
286AdministratorofAustrian Property v. VonLorang 1927 S.C. (H.L.) 80; [1927]A.C. 641, and 
see para. 3.8, above. 
287 cf.Recognition of Divorces and Legal Separations Act 1971, ~.3(1)(a),(2). 



jurisdictionalbasesapplicabletodivorcerecognitionshouldbe equallyappli-
cable to nullity recognition. There are a number of reasons for ouradhering 
to our original approach. The rules in the 1971 Act relating to nationality
and domicile in the foreign sense are wider than is required under our 
obligations in respect of the 1970Convention. They are wider as the result 
of a recommendation to that effectmade by the two Law Commissions,288 
which was regarded as desirable on severalgrounds, includingthe interests 
of simplicity and ~ertainty.~~9We do not think that a statutory scheme of 
recognitionunder which foreignannulmentsarerecognised on some,but not 
all, of thejurisdictionalbasesapplicableto the recognitionofforeigndivorces 
and legal separations wil l  contribute anything to the clarity or simplicity of 
the law, nor have we identified significantreasons why courts in the United 
Kingdom should be less generousin their recognition of foreign annulments 
than of foreign divorces. Furthermore, it must not be forgotten that much of 
the civil law world adopts nationality as its pre-eminent jurisdictional basis 
and so a signdicant proportion of foreign annulments where recognition is 
in issue in the United Kingdom may have been obtained on that basis. To 
denyrecognitionwillleadtowhathasbeendescribedasa “limpingmarriage”,
i.e. one where its parties are regarded as-marriedin one country and not in 
another. Although this problem cannot be eradicated, it is desirable, as we 
said in 1970 when examining the rules for divorce recognitionyzWthat it 
should be minimised. 

IConclusion I 

5.13 We have concluded that it is desirableto provide a single statutory
regime for the recognition of foreign divorces,annulmentsand legal separa-
tions and we so recommend. Such a regime should make no arbitrary
distinction between decisions in matrimonial causes which, whatever their 
basis in legal theory, are allied in their relation to a common subject matter, 
and, at least in England and Wales and Northern IrelandY29’hardly differ in 
their practical consequences. We can see no reason for continuation of the 
distinction in treatment which does exist at present. It has come about 
more by historical accident than by intention, and it serves no purpose. To 
perpetuate it, by providinga differentstatutoryregime for the recognition of 
foreign annulments,would, it seemsto us, be equallypointless. 

5.14 It is also worth pointing out that-the policy of the Recognition of 
Divorcesand Legal SeparationsAct 1971is very closeto Indykav. Indyka,292
though stated with the greater precision of a statute. The grounds of recogni-
tionsetoutby the 1971Actareverywide. Nationalityof, orhabitualresidence 
or domicilein, the country in which the divorce was obtained will ensure293 
recognition of the foreign divorcein the United Kingdom. It is unlikely that 
a “real and substantialc o n n e ~ t i o n ~ ’ ~ ~ ~with the country in which the divorce 

1 
I 

I 

***LawCorn. No. 34; Scot. Law Corn. No. 16 (1970), para- 30. 
289 Ibid.,paras. 27-29. 
290 Ibid.,paras. 29(a) and (c). 
291 Thoughnot at present inScotland;seepam 2.37, above. 
292 [19691 1 A.C. 33. See para. 5.5, above. 
293Subject to the groundsof non-recognitioncontainedin s.8 of the Act. 

Seepara- 5.5, above. 
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was obtainedwould not in practicefall within one or more of those grounds.
It is possibleto envisagecircumstancesin which some such connectionmay
have ceased shortly before the commencement of the proceedings which 
resulted in the decree, thereby removingthe case from the ambit of the Act, 
yet in which the same connection might have been enough for recognition
under the common law. But we thinkthat such a situationwill be rare, and 
if itexistsmaybe regardedasa reasonablepricetopay forthegreatercertainty
of a statute.Thereisalsoa problem posed, in thisconnection,by thedomicile 
requirements of section 6 of the Act, which we discuss Onbalance, 
however, we believe that the statutory framework for divorce reflects the 
commonlaw sufficientlycloselyto meet any charge ofgoingbackwards,such 
as may in our view be levelledat the reciprocity ofjurisdictiontest.z96 

5.15 In our view, therefore, there is really no suitable alternative policy 
to the inclusion of annulmentsw i t h  a framework based upon that of the 
Recognition of Divorces and LegalSeparationsAct 1971. We recommend, 
therefore, that thiscourse be adopted. As has been pointed out earlier,z97we 
have concluded that it would be better not just to amend the 1971 Act to 
add provisions relevant to nullity but rather to replace that Act with new 
legislation applicable to the recognition of divorces, annulments and legal
separations. In Part VI we shall consider the detailed provisions that are 
needed for the recognition of foreign annulments and also a number of 
amendments to the existing law as it applies to the recognition of foreign
divorces and legal separations. 

295 Seeparas. 6.19-6.26,6.30,below. 
296 Seepara. 5.8, above. 
297 See para 1.9, above. 
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PARTVI 

IMPLEMENTING OURCONCLUSIONS: 
CONSEQUENTIALCONSIDERATIONS 

Introduction 
6.1 Severalissues arise out of our recommendationthat a new system of 

recognition of foreign annulments should be based on that now in force in 
respect of foreign divorces and legal separations. These issues mostly fall 
under one of three questions: which, if any, of the provisions of the Recogni-
tion of Divorces and Legal Separations Act 1971 would not be equally
applicabletotherecognitionofannulments;what,ifany,additionalprovision
needs to be made for annulments; and what changes are desirable in the 
rules currently applicable to the recognition of foreign divorces and legal
separations? Although we have decided that it is desirable for the draft 
legislation which implements the recommendations in this report to be in 
the form of a new composite Bill covering divorce, annulment and legal
separation,rather than a Bill merely providingamendmentsto the 1971Act, 
we think that a consideration,section by section,of the 1971 Act is perhaps
the best way of examining the various detailed issues which fall to be 
reviewed. For convenience, the 1971 Act, as amended by the Domicile and 
Matrimonial ProceedingsAct 1973, is printed in its entirety in Appendix D. 

Recognition of decrees granted in the British Isles 
6.2 Section 1 of the 1971 Act provides for the recognition within the 

United Kingdom of decreesof divorceandjudicial separationgrantedin any 
part of the British Isles. We have proposed that the same rules should apply
in respectofnullitydecreesand that certain amendments,mainlywith regard 
to retrospectivity,should be made to the effect of that section.298Automatic 
recognition of decrees is made subject to section 8 of the Act. We shall 
considerthis furtherbelow.299 

Recognition of foreign decrees 
A. “Overseas”decrees;and decrees obtained outside the British Isles 

6.3 The 1971 Act dividesforeign divorcesand legal separationsinto two 
categories: “overseasyydivorcesand legal separations,and divorcesand legal
separations “obtained in a country outside the British Isles”.300This 
dichotomy is at frst sight obscure, and its basis unclear. To the uninitiated 
they may both appear to be the same thing. But this is far from being the 
case. An “overseas” divorce 301 is necessarily one obtained in a country
outside the British Isles, but not all divorces so obtained will q u e  as an 

298 seepart W,’above. 
299 Seeparas. 6.62 to 6.68,below. 
300 See,respectively, s.2 and s.6(2)of the Act. 
301 For convenience we shall throughout thisdiscussion refer only to “divorces” but the same 
points apply also to legal separations. 
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“overseas” divorce. In order to be so described a divorce must have been 
obtainedin a country outside the British Isles -

(a) by means ofjudicialor other proceedings; and 
(b) it must be effective under the law of the country in which it was 

A divorcenot complyingwith bothoftheserequirementsisnot an “overseas” 
divorce, and cannot be recognised as valid under sections2 to 5 of the Act. 
Nevertheless such a divorce, though not an “overseas” divorce, might be 
recognised under section 6 as a divorce obtained in a country outside the 
British Isles.303 

6.4 This dichotomy results fiom the requirements of the 1970 Hague
Convention to which the Act gives effect. The Convention sets minimum 
standards of recognition, but does not forbid the more favourabletreatment 
of foreign divorcesshould any signatory state wish to accord it. Section 6 of 
the 1971ActprovidesmorefavourabletreatmentwithintheUnitedKingdom
by preserving the old common law rule304that a divorce obtained in the 
country of the parties’ domicile at the time it was obtained, or one which is 
recognised in that country, should be recognised also by a United Kingdom 
court. Such a divorcemay not fall for recognition under sections2 to 5 of the 
Act, either because it fails to comply with the defining characteristicsof an 
“overseas” divorceas laid down by section 2, or becauseit failsto satisfythe 
jurisdictionalrequirementsof section 3. For example,a foreign divorce may 
not be “effective under the law of [thecountry in which it was obtained]”,as 
required by section 2(b), and yet it may be recognised by the law of the 
parties’ domicilein another country. InHur-Shefi v. Hur-She$ (No. 2)305 an 
Englishwoman married, in Israel, a man domiciled in that country. They 
came to England for a short while and the wife there received a gett, or bill 
of divorcement,at the Beth Din,the court of the Chief Rabbi in London. A 
gett is not effectivein Englishlaw to dissolvea marriage. It is, however, valid 
under Israelilaw, no matter where the gett is pronounced. The English court 
therefore recognised the divorce as valid, since it was valid accordingto the 
law of the husband‘s d0micile.3~ 

6.5 In our view, new rules for the recognition of foreign annulments 
should preserve the general policy of the existing common law rule that a 
decree obtained in the country of the domicilewillbe recognised here.307 But 
we do not think that a provision modelled on section 6 of the 1971Act is the 

302 A divorce may be recognised in the United Kingdom even though it is not effective under 
the law of the country inwhich it was obtained: see pam 6.4,below. But in such case it will not 
be recognisable as an “overseas”divorce. 
303 Though there is a requirement at common law that, in the case of a judicial divorce or 
annulment, the courtwhichgrantedit was competentunderitsownlaw todo so:Adamsv.A d a m  
[19711 P.188 (divorce); Papadopoulos v. Papadopoulos [1930]P.55 (nullity); 6.Pemberton v. 
Hughes [18991 1 Ch.781 (divorce); Merker v. Merker [19631P.283 (nullity). 
304 Le Mesurier v. Le Mesurier [18951A.C. 517; Armitage v. Attorney-General [19061 P.135; 
McKay v. Walls 1951 S.L.T(Notes) 6. 
305 [19531P.220. 
306 By reason of the Domicile and Matrimonial Procedhgs Act 1973,s.16(1) such a divorce 
would not now be recognised as valid inEngland and Wales ifobtained &er 1973. 
307LeMesurier v. LeMesurier [18951A.C. 517. 
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only, or necessarily the best, way to do this.As originally drafted section 6 
achieved its purpose simply by providing that the Act was “without 
prejudice” to the recognition of divorces under the common law rule. The 
amendmentsmade by the Domicile and Matrimonial ProceedingsAct 1973 
greatlyextended, and complicated,the section.Neither the originalwording, 
nor the amended wording, could employ the term “overseas divorces and 
legal separations”,because this term was defmed in section 2 in connection 
with the application of the Convention rules of recognition embodied in 
section 3, and the common law rule was wider than the Convention rules.308 
Thus it was thought necessary to create a second category of divorces and 
legal separations. 

6.6 In our view it is desirable not to reproduce in new legislation the 
two-foldclassificationofthe 1971Act. The 1971Act isnot easyto understand, 
particularly for those who do not know the background. To them, the 
distinctionbetween “overseasdivorces”and “divorces obtainedin a country
outside the British Isles” is not immediately apparent and is apt to be 
confusing. We do not think that the recognition rules based on domicile, as 
now found in the amended section 6 of the 1971Act, constitutean altogether
happy piece of drafting, and we would be reluctant to see it perpetuated in a 
new statute. Moreover it is questionablewhether the present form of section 
6, and the policy behind it, accordswell with the policy of the rest of the Act, 
and whether it ought not to be amended. This question we considerin detail 
below.309 We propose there certain alterations to the policy of the section, 
which will have the effect of amending the common law rule of recognition 
to the point at which it can no longer be preserved as such. Instead, a new 
and more specificprovisionisrequired,and in itsdraftingit has been possible 
to avoid referenceto “the common law rules”, which expression, in what is 
intended to be a self-containedcode, we thinkis undesirable. We have been 
able, in the light of our proposals for amendmentof the domicilerecognition
rule contained in section 6 of the 1971Act, to recommend not only that the 
main provisions of the 1971Act should be applied to recognition of foreign
annulments,but also to recommend the simplification of the 1971Act as it 
now appliesto the recognitionofdivorcesand legal separations.Inparticular, 
we have been able to avoid the perpetuation of the two-fold distinction 
between “overseas divorces” and “divorces obtained outside the British 
Isles”.31o 

B. Decrees obtained “by means ofjudicial or otherproceedings” 
6.7 Section2 of the 1971Act setsout two conditionswith whicha divorce 

must comply in order that it may be capable of recognition as an overseas 
divorce.The first of these, in paragraph (a), is that it shallhave been obtained 
“by meansofjudicialor otherproceedings”in anycountryoutsidetheBritish 
Isles. This provision is necessary because not all divorces are obtained by
judicial proceedings. In Israel, for example, the civil courts have no 

308 But cf. clauses 2 and 6 of the draft Bill appended to Law Corn. No. 34; Scot. Law Corn. No. 
16 (1970) (atpp.36 and 40 respectively),on which the 1971 Act was based. 
309 See para. 6.19 to 6.30, below. 
310 See para. 6.36, below, for our suggestedformulation;and see clauses 2 and 3 of the draft Bill 
inAppendix A. 

49 



matrimonial jurisdiction: questions of family law are determined by the 
personal religious law of the parties, which in the case of Jews, means the 
Rabbinical Courts. In some Muslim countries there need be no proceedings
before a court or indeed any other body at all. But it is desirable that such 
divorces should be recognised in other countries, provided they satisfy the 
relevant conditions. The words “. ..or other proceedings” are necessary to 
this end.”’ 

6.8 An overseas divorce or legal separation can therefore be recognised
under the 1971 Act if, among other requirements, it has been obtained by 
means of some “proceedings”, whether or not those proceedings were, in 
form or substance,judicial. It is necessaryhoweverthat there shallhave been 
some procedure which, if complied With, will result in a divorce according 
to the law by which that procedure is established.312(That is not to say that 
it would necessarily thereby be an effective divorce according to the law 
of the country in which it was obtained.313) Two separate issues arise for 
consideration: 

(i) Should statutory provision be made, similar to that applicable to 
divorce recognition, for the recognition of foreign extra-judicial
annulments? 

- _  

(ii) Shouldtherebe any amendmentto the presentrequirement,in section 
2(a) of the 1971Act, that the divorce or legal separation (or, in future, 
annulment)be obtained by judicial or other proceedings? 

(i) Extension to extrajudicial annulments 
6.9 Inasmuch as nullity of marriage is a question of law, the legal effect 

of particularfactswhich must be allegedand proved, it ism c u l t  to conceive 
of an annulmentbeing obtainableexcept after an inquiry of somekind, by a 
tribunalestablishedforthat purpose.An annulmentisthereforeunlikelytobe 
obtainablewithout“proceedings”designedto that end. But suchproceedings
need not necessarily be judicial, that is to say, carried out by the judicial 
organs of the state. They might easily be extra-judicial, for example in an 
ecclesiastical tribunal; or they could conceivably be administrative, 
conductedby an officalof the stateadministration.Inour ConsultationPaper 
we expressedthe view that there is no reason to excludefrom recognitionby
United Kingdom courts annulments obtained otherwise than through the 
ordinaryjudicialprocesses of the foreign countryin question,merely on that 
ground. Almost all those who commented to us agreed with this conclusion, 
which in fact accords with the law in Australia on the recognition of foreign
annulments.314 We recommend that, if other criteria of recognition are 

311 See Qmziv. Quazi [1980]A.C. 744 
312 Quazi v. Quazi,above. 
313 See,for example, Hur-Shefi v. Hur-Shefi (N0.2)[19531P.220, the facts of which are set out 
inpara. 6.4,above. 
314 FamilyLawAct 1975, s.104(10). 
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satisfied, an annulment extra-judicially obtained should be as capable of 
recognition as a divorce similarly obtained.315 

(ii) Amendment of the requirement of “judicialor otherproceedings’’ 
6.10 The second issue to be consideredin the context of examining the 

requirementunder section 2 of the 1971Act that a divorceor legalseparation
be obtained by “judicial or other proceedings” is whether this phrase is in 
need of amendment or explanation. There is no doubt that, since the 1971 
Act came into force, its application to extra-judicial divorces has been a 
source of some difEculty and judicial disagreement.316Ditliculty centres on 
the degree of formality required of a foreign extra-judicialdivorce in order 
to satisfy the requirement that there be “proceedings”. An Israeli Jewish 
Rabbinicaldivorceby gett3I7and Muslim tal& divorcesobtained under the 
PakistanMuslim Family Laws Ordinance 1961318 have been recognised. The 
former involves proceedings before a religious court. The latter requires
notice of the pronouncement by the husband of the talak to be given to a 
speciiied official and to the wife. The official has to convene an arbitration 
council to try to effect a reconciliation and the divorce does not become 
effective until 90 days have elapsed after the delivery of the notice to the 
official. There is also some authority that a consensual divorce (a khula),
obtained under classicalMuslim law, in which the wife’s proposalof divorce 
is consented to by the husband, when made in Writing and attested by two 
witnesses, will be recognised as satisfyingthe requirement of “proceedings”
in the 1971Act.319Most difficultyhas centred, however, on classical Muslim 
divorceby talak, wherethe husbandpronounces“I divorceyou” three times, 
orally or in Writing.32oRecognition of such divorce obtained in Kashmir has 

315 Cf. Di Rollo v. D? Rollo 1959 S.C.75. Here an annulment pronounced by an ecclesiastical 
court was not recognised though it appears to have been valid by the law of the domicile. Our 
proposals would involve the statutory reversal of this decision. The opportunity is being taken 
by the Law Commission to make a minor amendment to s.18A of the Wills Act 1837, which 
was added by s.18(2) of the Administration of Justice Act 1982. Section 18A of the 1837 Act 
governs the effect on a will of “a decree of a court [which] dissolves or annuls [a] marriage or 
declares it void”. These words are probably apt to cover not only an English divorce or 
annulment, but also one obtained abroad and recognised in England and Wales, provided that 
it is “a decree of a court.” Extra-judicial divorces, or annulments, are however excluded. It 
would appear from the Law Commission’s consultations on this issue that there was no reason 
of policy for the exclusion of extra-judicial divorces or annulments; and so the appropriate 
amendment to s. 18A of the Wills Act 1837 is included in the draf€Billappended to this report, 
as Appendix A (see clause lo), to make it clear that the provisions of that section extend to 
divorces and annulments obtained elsewhere, including where relevant those obtained extra-
judicially, and recognised in England and Wales. 
)I6 Quazi v. Quazi [1980] A.C. 744, and see Broit v. Broit 1972 S.C. 192; Radwan v. Radwan 
[19731Fam. 24; Chaudryv. Chaudry[19761Fam. 148; R. v. Registrar GeneralofBirths, Deaths 
andMarriages, Exparte Minhas [19771Q.B. 1; Viswalinghamv. Viswalingham[19791 1 F.L.R. 
15; Sharifv. Sharif[l980] 10 Fam. Law 216; Zaal v. Zual(1982) 4 F.L.R. 284; Chaudhary v. 
Chaudhary(1983) 4 F.L.R. 794; R. v. Immigration Appeal Tribunal,Ex parte Secretary of State 
for the Home Department [198412 W.L.R. 36, afknecl, subnom. R. v. Secretary of Statefor the 
Home Department,Exparte Fatima [1984] 2 All E.R. 458. 

319 Quazi v. Quazi [1980] A.C. 744,824. 
320 In Viswalinghamv. Viswalingham[19791 1 F.L.R. 15, the Court of Appeal held that the 
bringing to an end of a marriage, under the lawof Malaysia, by the husband‘s changeof religion 
from Hindu to Muslim did not constitutea divorce at all within the meaning of the 1971 Act, 
and certainly did not involve “proceedings” withinthe meaning of that Act. 

Broit v. Broit [19721S.C. 192 
Quazi v. Quazi [19801A.C. 744; and see Chaudhryv. Chaudhry[19761Fam. 148. 
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been refused by Wood J., even though effectiveunder the law in Kashmir to 
dissolve the marriage, because it was considered not to involve any
“pro~eedings”,~~~and he has also refused recognition to a similar divorce 
obtainedin Iraq.3z2On the otherhand, Bush J. has held that a classical“bare” 
talak,obtained in, and effective under the law of, Dubai did satisfy the 
requirement of “proceedings” under the 1971 Act, 323 though he denied 
recognition to it on grounds of public policy, under section 8(2) of the 
Recognition of Divorces and Legal SeparationsAct 1971. 

6.11 A number of those who commented on ow Consultation Paper
urgedthat furtherconsiderationbegiventotheapplicationoftheRecognition
of Divorces and LegalSeparations Act 1971to extra-judicial divorces. We 
are persuaded that some amendmentof the present law is desirable to make 
clear, for example, that “bare” talaks satisfythe requirement of recognition
that they have been obtained by “proceedings”. We recommend, therefore, 
that thephrase“judicialor otherproceedings”should,in relationto a foreign 
country, include acts which constitute the means by which a divorce, 
annulment or legal separation may be obtained in that country and.are done 
in compliancewith the procedure required by the law of that country.324This 
doesnot necessarilymean that allsuchextra-judicialdivorceswillnecessarily
be recognised in this country. It may stillbe appropriate to deny recognition 
on any of the grounds now contained in section 8 of the 1971Act325and, in 
particular, on the ground that recognition would manifestly be contrary to 
public policy.326For the sake of completeness, we should also make it clear 
that we recommend that the requirement that a divorce, annulment or 
legal separationbe obtained by “judicial or other proceedings”should apply
whatever be the jurisdictional basis of recognition. This willhave the effect 
that the requirement applies to a divorce, etc. obtained in the country of the 
domicileas that term is used in this c0untry.3~~ 

~ 

C.Decrees “eflectiveunder the law” of the country in which obtained 
6.12 The second condition laid down by section 2 of the 1971Act, with 

which a foreign divorce must comply if it is to be capable of recognition, is 
that it must be “effective under the law of [the] country [in which it is 

321 Chaudharyv. Chaudhary(1983) 4 F.L.R. 794. 
322 Sharifv. Sharif(l980) 10 Fam. Law 216. The learned judge also took a similar view of a 
“bare” talak in Quazi v. Quazi (1980) A.C. 744,766-777,779. 
323 Zaal v. Zaal(1982) 4 F.L.R. 284. He expressly disagreed (at p.228) on this issue with the 
decision of Wood J. in Sharifv. Sharif[1980] Fam. Law 216. In R. v. Immigration Appeal 
Tribunal,ExparteSecretary ofstatefor theHome Department [19841 2 W.L.R. 36,40,43 Taylor
J. (obiter) preferred the approach of Bush J. to that of Wood J., though the Court of Appeal 
expressed no opinion on this point: [19841 2 All E.R.458,463. 
3 ~ 4It might be noted that, in Australia, the rules for the recognition of foreign divorces and 
annulments contained in s.104 of the Family Law Act 1975 apply to divorces and annulments 
“effected whether by decree, legislation or otherwise.”(s.104(10)). 
325 See paras 6.62 to 6.68,below. 
326 As in Zaal v. Zaal(1982) 4 F.L.R. 284, 288-289; and see Quazi v. Quazi (1980) A.C. 744, 
783 (Wood J.); Chaudharyv. Chaudhary [1983] 4 F.L.R. 794,802-803. 
327 We make no proposals for reform of the 1971 Act in relation to “trans-national” divorces, 
etc., i.e. those where the proceedings take place in more than one country, in view of the 
clarificationof the law provided by the Court of Appeal inR. v. The Secretary of Statefor the 
Home Department, Ex parte Fatima [19841 2 All E.R. 458. 
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These words are required by the terms of the 1970 Hague
Convention, to which the Act giveseffect in the United Kingdom. However,
thisrequirement of effectivenessdoes not, at the moment, in terms apply to 
recognition on the domicilebasis under section 6 of the 1971 Act. The main 
reason for this is that section 6 applies not only to divorces obtained in the 
country of the domicilebut also to those obtained elsewhereand recognised
in the country of domicile. In the case, for example, of an extra-judicial
divorceby talakitwasnot thought necessary for the tal& to be effectiveboth 
under the law of the country where it was pronounced and under the law of 
thecountryof the parties’ domicileswhere itwasrecognised. Threequestions 
now arise for examination. The k s t  is whether the requirement of 
effectivenesscurrentlyapplicable to divorce recognition under sections2 to 
5 of the 1971 Act is appropriate to be extended to nullity recognition. We 
have no doubt that a requirement similar to that for divorce recognition
should be applied. Only in thisway can annulmentsbe placed on the same 
footing as divorces and legal separations,which we believe it should be the 
policy to achieve. We recommend that it should be a requirement of the 
recognition of a foreign annulment that it was effectiveunder the law of the 
country in which it was obtained. 

6.13 Thesecondquestionis whether it ispossibleor appropriate to apply
therequirementthat a foreigndivorceor legal separation(or nowannulment)
be “effectiveunder the law of the countrywhere it was obtained” to recogni-
tion on the domicile basis. Considerable simplification of the recognition
ruleswould be assistedif such anapproachwere possible. Under the present
law,it isnot possiblebecausesection6 ofthe 1971Act embodiesthe common 
law rule in Armitage v. Att~rney-GeneraP~~under which recognition in the 
countryofthe domicileofa divorceorannulmentobtainedelsewheresuflices 
for recognition in this country. We recommend later in this report33othat 
the Armitage rule should be abandoned for the recognition of divorces, 
annulmentsand legal separations. One effectof this recommendationwillbe 
that there will be no legal obstacle to applyingthe effectivenessrequirement 
torecognitiononthedomicilebasis. Arethereothergroundsfornotextending
this requirement to the domicile basis of recognition? It was suggested on 
consultation that one or two leading cases might well be decided differently
if the effectivenessrequirement extended to domicile-basedrecognition, but 
that the statutory reversal of such decisions was a small price to pay for the 
greater simplicity and certainty (in the case of nullity recognition) which 
would be afforded by such a change. We agree. It does not seemjustifiableto 
have conditions for recognition Mering according to the relevant jurisdic-
tional basis in issue. We recommend that a foreign divorce, annulment or 
legal separation obtained in the country of the domicile should only be 
recognised here if it was effectiveunder the law of that country. 

6.14 The third question to be examined in the context of section 2(b) of 
the 1971Act is that of the meaning to be given to the words “effectiveunder 

I 

3% 1971Act,s.2@). Weexamineinparas.6.14to6.16,below,problemsaris~gfiomthemeaning
oftheword ‘‘country’’. 
329 [1906]P.135. 
330 Seepara.6.29,below. 
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the law of [the]country” inwhich it is obtained. This is not a matter which 
was considered in ourConsultation Paper but it is one which has given rise 
to differentinterpretationsof the scope of the 1971Act and which a number 
of our consultees urged should be resolved. As we are proposing the repeal
and replacement of the 1971Act, we are persuaded that thismatter ought to 
be examined in this report. In a sense the problem involves the interrelation 
of section 2(b) with the provision in section 3(l)(b) of the 1971 Act that a 
divorce obtained in a country of which either party is a ~ t i o n a lis to be 
recognised. 

6.15 An example might serve to illustrate the problem. An American 
national obtains a divorce in the state of Nevada, a state in which, for the 
sake of argument,neither he nor his wife is habituallyresident or domiciled 
(in the sense in which:that term is used either in Nevada or in thiscountry).
Recognition depends on section 3(l)(b) of the 1971 Act - namely, that he 
was a nationalof the “country” in which the divorcewas obtained. Does this 
mean a national of Nevada or of the U.S.A.? Section 3(3) of the 1971 Act 
provides the answer in that it states that where a country (e.g. the U.S.A.)
comprises several temtories (e.g. New York, Nevada etc.) section 3 is to be 
applied as if the reference to a “cobtry” was to one of the “temtories” -
except in the case of theprovisions ofsection 3 relating to nationality.33‘ This 
makes it clear that, in the above example, a divorce in Nevada will be 
recognised in the United Kingdom, so far as the requirements of section 3 
are concerned, if either spouse was an American national. Is it as clear that 
the requirements of section 2(b) are also satisfied? The divorce must be 
effectiveunder the law of the countrywhere it was obtained. Does “country”
here mean Nevada or the U.S.A. and, if it means the U.S.A.,is a divorce 
which iseffectiveinNevada stil l  effective“underthe law ofthe U.S.A.” (even
ifnoteffectivethroughout theU.S.A.)? Section3(3)isofno assistancebecause 
it only applies to the earlier provisions of section 3. Views are divided 
amongst the academic authorities as to the operation of section 2(b) in 
relation to nationality. On one view,332a Nevada divorce obtained by an 
American national will only be recognised in this country if the divorce is 
recognisedthroughout the U.S.A., i.e. “country” in section 2(b)has the same 
meaning as in section 3 in relation to nationality and requires effectiveness 
throughout the whole federal state. On anotherview,333 the Nevada divorce 
only needs to be effectiveinNevada, even if “country” in section 2(b)means 
the U.S.A., because “under the law of the U.S.A.” divorce is a state and not 
a federal matter. 

6.16 In our view, the present uncertainty should not be perpetuated in 
any new legislation on the recognition of divorces, annulments and legal
separations.It seemsto us to be undesirablethat the word “country” should 
be capableof Merent meaningswithin the same statute,as is arguablein the 

331 We would propose the inclusion of similar provisions in the legislation to implement the 
recommendationsin thisreport, thereby covering also recognitionof overseas annulments and, 
inthe case of divorces, annulments and legal separations, recognitionon the basis of domicile 
as used in this country: see clause 6(a)(i) of the draft Bill appended to this report as Appendix 
A. 
33* Dicey and Moms,TheConflictofhws, 10th ed.(1980), pp.349-351. 
333 Clive, Husband and Wi f ,2nd ed. (1982),pp,654-656. 
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caseof sections2@) and 3of the 1971Act. If effectivenesswere tobe required
only under the law of Nevada, it would tend to deprive the exclusion of 
nationality in section 3(3) of most of its effect. It would also mean that a 
Nevada divorcemight be recognised in the United Kingdom, though denied 
recognition in the rest of the U.S.A. Our solution to this problem is to 
recommendthat,wherea divorce,annulmentorlegalseparationisrecognised 
on the basis of nationality, effectiveness should be required throughout the 
state of which the spouse in question is a national. Effectivenessunder the 
law of some temtory within the state should not suflice.334 This is unlikely 
to lead to denialof recognitionbecause most federal countrieshave uniform 
divorce laws (e.g. Australia, Canada, Switzerland)or uniform jurisdictional
rules or make provisionfor d v h g  fullfaith and credit throughoutthe federal 
countryto a divorce,etc. obtained in one temtory thereof 
D. Jurisdictional basesfor recognition 
(i) Bases contained in the 1971 Act 

(a) Habitual residence, nationality, and domicile in theforeign sense 
6.17 Under section 3 of the 1971Act an “overseas divorce” (one which 

satisfies the criteria set out in section 2) is to be recognised if, at the date of 
institution of the proceedings,

(a) eitherspousewashabituallyresidentin thecountryinwhichthedivorce 
was obtained: or 

(b)either spousewas domiciled335in the country in which the divorcewas 
obtained, provided that that country uses the concept of domicileas a 
ground ofjurisdiction;or 

(c) either spousewas a national of that country.
This is the central part of the entire scheme of recognition of “overseas 
divorces.” We suggested in our Consultation Paper that the same grounds
should applyto the recognitionof annulments.We havealreadydiscus~ed,33~ 
and given our reasons for rejecting,the argument put to us by one commen-
tator that nationality and domicile in the foreign sense of the term should 
not be introduced as jurisdictional bases for nullity recognition. The great
majority of our consulteesagreed with our proposal that divorce and nullity
recognition shouldbe foundedon the samejurisdictionalbases. Thisis what 
we now recommend in relation to habitual residence, nationality337and 
domicilein the foreign sense of the term. 

334We believe that our recommendation is compatible with the terms of the 1970 Hague 
Convention on the Recognition of Divorces and LegalSeparations. Although Art. 13states that, 
in the case of a federal state, any reference in the Convention to “the law of @e State of origin“ 
is  to be construed as a reference to the law of the individual temtory within the federal state in 
which the divorceor legal separationwasobtained, the requirement of effectiveness(fiomwhich 
section 2(b) of the 1971 Act is derived) is laid down by Art. 1 of the Convention. It does not 
require legal effectivenessunder “the law of the Stateof origin” (thereby attracting the definition 
in Art. 13)but rather provides that the divorceor legal separationbe obtained in a “Contracting 
State” and be “legally effective there”. There seems littledoubt that,were the U.S.A. to ratify 
the Convention, it would be the U.S.A., and not Nevada, which would be the ContractingState. 
335 Domicile is to be determined according to the law of the foreign country:s.3(2). 
336 See para. 5.12, above. 
33’ Specialprovision is made in section 1q3) of the 1971Act to deal with particular problems 
of nationalitywhich arisein relation to coloniesor otherdependent territories.Itwillbe necessary 
to make similarprovision in the legislation to implement the recommendations in this report, 
see clause 12(2)of the draf&Bill appended to this report asAppendix A. 
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6.18 There is one minor change which we think might be made to the 
formulationoftheexistingjurisdictionalrulesasthey applyto therecognition
of foreign divorces and legal separations and as they will apply under our 
recommendation in paragraph 6.17, above, to the recognition of foreign
annulments. Section 3 of the Recognition of Divorcesand Legal Separations
Act, in affording recognition to divorces and legal separations obtained in 
the country in which either spousewas domiciledin the sense in which that 
term is used in the country in which the divorce or legal separation was 
obtained, provides in section 3(2) the additional requirement that that 
country uses the concept of domicile,in its sense of the term, as a ground of 
jurisdiction in matters of divorce or legal separation. This requirement is 
drawn directlyfrom Article 3 of the 1970Hague Conventionon the Recogni-
tionofDivorcesandLegal Separationsand,at firstsight,it appearstoprovide 
an appropriate limitation on divorce recognition. It is, however, on further 
analysisan illogical provision when viewed in the light of the breadth of the 
Recognition of Divorces and Legal SeparationsAct 1971,and especially of 
the recognition of extra-judicialdivorcesthereunder. There is no equivalent
limitation on the recognition of divorces obtained in the country of the 
nationality or habitualresidenceof either spouse.Furthermorethelimitation 
has no real effect in excluding the recognition of divorces obtained in 
countrieswith a very liberal concept of domicile (e.g. 24 hours residence) if 
domicileis ajurisdictional basis there. Finally, the limitationoperatesrather 
strangelyinthe caseofextra-judicialdivorcesinthat an extra-judicialdivorce 
effectively obtained in the country of the domicile in the foreign sense will 
be recognised if domicile in that sense is a jurisdictional basis for divorce, 
even though not for the actual divorce under consideration in this country.
What is unsatisfactoryabout the present qualification of domicile is its link 
with the jurisdictional rules of the foreign country. It is, however, desirable 
to confine domicilein the foreign senseto its use in matters of divorce, legal
separation and nullity. This will avoid difficulty should the foreign country
havedifferentconceptsofdomicileforfamilylawmattersand forcommercial 
matters. We haveconcludedthat thelimitationin section 3(2) oftheRecogni-
tion of Divorces and Legal SeparationsAct 1971, namely that a divorce or 
legal separationobtained in the country of the other party’s domicile (in the 
sense of that term under the law of that country) should only be recognised
if domicile in that sense was a ground of jurisdiction in divorce or legal
separation, shouldnot be preserved in new legislationgoverningthe recogni-
tion of foreign divorces, annulmentsand legal separations.We recommend, 
however, that recognition on the basis of domicile, in the sense of that term 
inthecountrywherethedivorce,annulmentorlegal separationwas obtained, 
shouldbe restrictedto the conceptof domicilethere used in matters of family 
law.338 

338 This recommendation is compatible with the obligations of the United Kingdom as a party 
to the 1970Hague Convention on the Recognition of Divorces and LegalSeparations.In so far 
as the recommendation departs fiom the terms of Art. 3, it does so by widening the basis of 
recognition (i.e. by dropping the jurisdictionallink), which is permitted under Art. 17 of the 
Convention; and the limitation to the use of domicile in family law matters accords with the 
terms of Art. 3 and the reference there to the use of domicile in matters of divorce and legal 
separation. 
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(b)Domicile 
6.19 We must now look ahead and examine section 6 of the 1971Act to 

consider whether, and to what extent, the provisions of that section should 
apply to annulments, and whether any amendment to those provisions is 
desirable in relation to the recognition of divorces and legal separations. In 
section 6, the 1971Act expressly preserves the old common law rule that a 
divorce or legal separation will be recognised inEngland if it was obtained 
in the country of the parties’ domicile;or, if not obtained in the country of 
the parties’ domicile, would be recognised there. With effect from 1January
1974 a wife may retain her own domicile on marriage, and can preserve or 
changeit independentlyofher husband.339Thewife’sdomicileofdependence
is abolished. This enactment necessitated amendments to section 6 of the 
1971 Act, which was drafted on the premise that the domicile of a married 
couple was the domicile of the husband. The effect of the amendments is 
that, where the parties’ domiciles are not the same, a divorce which was 
obtainedin the country of the domicile of one of them willbe recognised in 
the United Kingdom ifit is also recognised in the country of the domicileof 
the other. Similarly,where the divorce was obtained in a countrywhich was 
not the domicileof either party, it willbe recognised in the United Kingdom
if it would also be recognised in the country of the domicile of each of the 
parties. It is of course possible that the circumstancesof any particular case 
may enable a divorce to be recognised both under sections2 to 5 of the Act 
and under section 6, but it seems to be the intention340that section 6 shall 
apply only where the necessary conditionsfor recognition under sections 2 
to 5 are not satisfied. 

6.20 Takingtogether the provisions of sections2 and 3 on the one hand, 
and of section 6 on the other, the present groundsof recognition of a foreign
divorcecan be stated as follows: 

(1) Where a divorce, obtained by judicial or other proceedings, is valid 
accordingto the law of the countryin which it has been obtainedit will 
be recognised by a United Kingdom court if either spouse was, at the 
time the proceedingswere begun: 
(a) a national of that country, or 
(b) habituallyresident in that country, or 
(c) domiciled in that country in the sense in which ‘domicile’ is 

understood there.341 
(2) Where a divorce cannot be recognised because condition (l), above, is 

not W e d ,  or because none of the grounds l(a) to l(c) is available, it 
will neverthelessbe recognised by a United Kingdom court iF4? 
(a) it was obtained in the country of the domicile343of both spouses, 

or 
(b) it was obtained in the country of the domicile of one spouse and 

would be recognised as valid in the country of the domicile of the 
other, or 

339 Domicile and Matrimonial Proceedings Act 1973, ss.1, 17(5). 
340 See s.6(2). 
341 Provided that country uses that concept of domicile as a ground ofjurisdiction. 
342 So long as any common lawrequirementsof effectiveness are satisfied,see n. 303, above. 
343 In s.6 the concept of domicile is that understood by a court in the United Kingdom. 
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(c) though not obtainedin the countryofthe domicileofeitherspouse,
it would be recognised as valid in the country of the domicile of 
each of them. 

6.21 It emerges clearly fiom this juxtaposition of these sections that 
the recognition requirements of section 3 may be satisfied by the personal
circumstances of only one of the spouses, but those of section 6 must be 
satisfiedby those of both of them. Section 3, of course, implements the 1970 
Hague Convention (though in fact it provides more favourable treatment 
than the Convention demands). Section 6 applies the common law rule of 
recognition based on domicile, and at the time when it was drafted the 
domicile of husband and wife was the same and inseparable. It would 
therefore have been meaninglessto have drafted the section in terms of one 
domicile only. Thiswould not havebeen the case after 1January 1974, when 
the Domicile and Matrimonial Proceedings Act 1973 came into force. The 
amendmentsmade by that Act to Section 6 were the minimum necessary to 
meet the new circumstances in which a wife possessed her own domicile 
independentofthat ofher husband.Thereare,however,twopossiblechanges
of policy which must be examined. The first is whether it is desirable to 
continuefor the recognitionof divorcesandlegal separations(or apply under 
a statutory regime of nullity recognition) the requirement of referenceto the 
d0micile3~of both parties. There are three reasons why a change of policy in 
relation to this first issue‘mightbe desirable, and these shouldbe considered. 

6.22 The first reason is that under the rule in Indyka v. Indyka,345 which 
would have applied to a divorce before the 1971 Act came into force, and 
appliesnow to annulments, it seems unlikely that a United Kingdom court 
would today refuse to recognisean annulmentobtained in the country ofthe 
domicile of one of the parties.346Let us take the following example. H is a 
British Citizen, domiciled inEngland. His wife W was domiciled in France 
before her marriagethere. Sheis a Polish national. M e r  their marriage, both 
spousesbecomehabituallyresidentinBelgium,but W never losesher French 
domicile. The marriage breaks down and W, whilst still habitually resident 
in Belgium, successfully petitions the French court for annulment of her 
marriage on the ground of formal invalidity.Given that W has retained her 
French domicile, we think it hardly conceivable that the court would not 
hold that there was a sufficientlyreal and substantial connectionbetween W 
and France to warrant the recognition of the French decree. And certainly
under the rule in Travers v. H0lZey~~7a foreign nullity decree obtained in 
circumstancesinwhich one spouse was domiciled in the jurisdiction of the 
foreign court would, since 1 January 1974, be recognised in England.348
Section6 ofthe 1971Act wouldhoweverrequirethat the decreebe recognised 
not onlyby the law of the domicileof W but also by that of H and the decree 
could not be recognised anywhere in the United Kingdom unless this were 

344 It might be argued, as one of our consultees did, that the law of domicile is in a far from 
satisfactory state, and we should mention that the Law Commissions have undertaken an 
examination of the law of domicile. 
345 [1969] 1 A.C.33; see para. 5.5,above. 
346SeeLeprev.Lepre[1965]P.52,61-62. 
347 [19531P.246. 

See thejudgment of WaterhouseJ. in Vmuekev. Smith [19811 Fam. 77. 
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established. This requirement seems in itself to be a backward step and an 
unnecessarynarrowing of the provisions of the existinglaw.349 

6.23 The secondreason liesin the resultsof the applicationof the section 
6provisionsto the facts of this example. The decree obtained in the country
of the domicileof one spousemust be regarded as valid under the law of the 
domicileof the other in order that it may be recognised in England. But the 
law of the domicile of H is English law and whether or not English law will 
recognise the decree is the very question under examination. There is a 
circuity of reasoning here which cannot be resolved, and it is generally
thought35O that in such circumstancesthe decree could not be recognised in 
England under section 6. It is, in our view, wrong that in this by no means 
inconceivable situation the recognition of the decree should be precluded
simplyby a logicalconundrum. Moreover, it ispossiblethat in the particular
circumstancesmentioned the decreecould not be recognised under a nullity
equivalentof section 3 of the 1971Act either, sinceW isnot a French national 
and has not, since her marriage, been habitually resident in France. If this 
were so the annulment could not be recognised at all under an Act which 
wouldbe intendedto facilitatethe recognitionof foreignannulments,though
it would undoubtedlybe recognised under the existingcommon law. 

6.24 Thirdly,it is simplyanomalousthat a divorceor annulmentis to be 
recognised if it is obtainedin the country of the nationality of one spouse,or 
of the habitual residenceof one spouse,but cannotbe recognised on the basis 
of domicile, in the sense in which that term is used throughout the United 
Kingdom, unless it is valid according to the law of the domicile of both 
spouses. The United Kingdom concept of domicilenormally requires a high
decree of associationbetween a person and the country in which he is said 
to be domiciled.A domicile of choicerequiresa connectionmore substantial 
than mere nationality or habitual residence; while a domicile of origin will 
frequently involve both nationality and habitual residence. It is true that a 
domicileof origincan be the relic of a fortuitousor fleetingconnectionwhich 
has long since ceased to have substance. But the same is true of nationality;
and habitual residence may easilybe the product of a temporary expediency.
It seems to us that neither nationality nor habitual residence is a stronger
connecting factor between a person and his personal law than the United 
Kingdom concept of domicile. Accordingly, if it is sufficient for purposes
of recognition that a divorce or annulment be obtained in the country of 
nationality or habitual residence of one spouse, it should in our view be 
sufficient that it be obtained in the country of the domicile of one spouse.
This view was widely supported in the comments made in response to our 
Consultation Paper. 

6.25 Against all this it might be said that if a divorce, or an annulment,
is regarded as valid in the country of the domicile of one spouse, but not in 
that of the other, the marriage is already a “limping marriage”. Recognition 

349 Seeparas. 2.17 and 2.18, above, for a discussionof hepresent law on this point. 
350 S e e  Cheshire &North,private IntermtionulLaw, 10thed. (1979),p.373:Moms, The Conflict 
ofLaws, 2nd ed. (1980), p. 149. 
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of the divorce or annulment in the United Kingdom cannot alter that. The 
object ofany systemofrecognition offoreign matrimonial decreesis to avoid 
inconsistenciesof status fiom one country to another,and since this cannot 
be achieved in the particular circumstancethere is no logical reason why a 
United Kingdom court should afford recognition. But if there is no logical 
reason for a United Kingdom court to recognise a foreign decree in the 
circumstancesenvisaged, there is equally no logical reason for such a court 
not to recognise it. The current tendency is to recognise matrimonial decrees 
where they have been validly pronounced by the court of the personal law, 
even where the recognition court would not itself have granted a decree in 
the same circumstances.We think this tendency is beneficial, since it keeps 
to a minimum uncertaintiesand inconsistenciesof statusasbetween different 
countries.In ourview,a divorceorannulmentvalidlyobtainedin thecountry
of the domicileof one party shouldhave, in the United Kingdom,the benefit 
of any doubt there might be concerningit. If the decision offends our public
policy or ideas ofjustice its recognition can be refused under section 8(2) of 
the 1971Act. 

6.26 We think, therefore, that there are convincing argumentsfor chang-
ing the provisions contained in section 6 of the 1971 Act. We recommend 
that a divorce, annulment or legal separation obtained in the country of the 
domicile of one spousealone shouldbe recognised in the United Kingdom. 

6.27 The second issue of policy, adverted to in paragraph 6.21, above, 
arises essentially as a consequence of the recommendation in the previous
paragraph. Section 6 of the 1971Act providesfor the recognition of divorces 
on the domicile basis in two different kinds of case. The first is where the 
divorce is obtained in the country of the domicile. The second is where, 
though not obtained in the country of the domicile, the divorceis recognised 
as valid in that country.This amounts to a statutorypreservation of the rule 
in Armitage v. Attorney-GeneraZ.3S1Originallythis rule, when introduced in 
1971, only provided for recognition in this country if the divorce was 
recognisedin the countryofthe spouses’commondomicile.When,by section 
1of the Domicileand Matrimonial ProceedingsAct 1973,it becamepossible
for a married woman to have a domicileindependent of that of her husband, 
section 6 of the 1971 Act in its application of the Armitage rule had to be 
amended.It nowprovidesthat a divorceor legalseparationwill berecognised
if obtained in the country of the domicile of one spouse and recognised in 
that of the 0ther,3~~or if obtained in the domicile of neither but recognised
in the domicile, or domiciles, of both.353If, under our recommendationsin 
paragraph 6.26, above, a divorce, annulment or legal separation is to be 
recognisedhere if obtainedin the countryof the domicileof one spouse,there 
is no need to retain the first of the two provisionsjust mentioned. 

351 [1906]P. 135, which also appliesto nullity recognition;see para. 2.22,above. 
352 Sect. 6(3)(a) (as substitutedby the Domicile and Matrimonial Proceedings Act 1973, s.2(2)). 
353Sect. 6(3)@) (as substituted). 
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6.28 Is it desirable to retain for divorce, or to apply by statuteto nullity,
the rule that a divorcewhich is not recognised under any other provision of 
the 1971Act or an annulment will be recognised if it is obtained in neither 
of the spouses’domicilesbut is recognised in both? This is likely to be a rare 
~ a s e , 3 ~ ~and commentators on our Consultation Paper pressed on us the 
argument that the present state of the law is illogical and really an accident 
of history,and, furthermore,as we acknowledgedin our ConsultationPaper,
it is not easy to accept that a divorce should be recognised here if obtained 
in the country of the domicile of one spouse and yet stil l  require recognition
under the Armituge rule to be dependent on recognition in the country of 
both spouses’domiciles. If, however, one takes that step and allowsrecogni-
tion here if the divorceis recognised (though not obtained) in the country of 
one spouse’s domicile, why should not a similarrule, based on theArmituge
principle, be introduced in the case of a divorce recognised in the country of 
which one spouse was a national or in which one spouse was habitually
resident?355 

6.29 We are not convincedthat it is necessary, or desirable, to extendthe 
Armituge principleto recognition of divorcesor annulmentsobtained in the 
country of the nationality or the habitual residence.356 Furthermore, in the 
light of our earlier recommendation that recognition should be given to a 
divorce or annulment obtained in the country of one spouse’sdomicile,we 
are persuaded that the Armituge rule no longer serves a useful purpose. We 
do not wish to recommend its retention in a statutory scheme of rules for 
nullity recognition.We do not think that, in the light of our otherrecommen-
dations and the width of the current rules of divorce recognition, it is 
necessary or desirable to retain the Armituge rule for recognition of divorces 
or legal separations obtained in a country with which neither party was, at 
the time of the proceedings,connected by domicile, nationality or habitual 
residence. We recommend that a foreign divorce, annulment or legal separ-
ation should no longerbe recognised in this country simply on the basis that 
it is recognised in (though not obtained in) the country of the spouses’
domiciles.357 

6.30 The consequence of the recommendation to abolish the Armituge
rule is that it ispossibleto simplifythe lawon divorceand nullityrecognition
in two significantrespects.358The first is that, coupled with otherrecommen-

354 EspeciaUy as it must also be a divorce whose recognition is not excluded by s.16 of the 
Domicile and Matrimonial ProceedingsAct 1973; see para. 6.30, below. 
355 By analogy with s.3 of the 1971 Act. 
356Thoughcf. the AustralianFamily Law Act 1975, s.104(8). 
357We discuss, in para. 6.70, below, the extent to which this proposal should be given 
retrospective effect and conclude that recognition should continue to be given to a divorce or 
legal separation, obtained before our recommendations become law, which would be recognised 
under the Armitage principle contained in section 6 but which would not be recognised under 
the recommendations in this report. 
358 Inour Consultation Paper we examined detailed amendments to the Armifageruleas applied
by s.6 of the 1971Act, in particular whether the time at which one must determinewhether the 
divorce would be recognised in the country of the domiciles should be laid down by statute. 
With our recommendation that the Armitage rule should be retained no longer, these issues fall 
away. 
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dations in this report in for exampleparagraphs 6.11 and 6.13above, it is no 
longer necessary to retain the complex distinctionin the 1971 Act between 
overseasdivorces,governedby the provisions of sections2-5of the Act, and 
divorces obtained outside the British Isles governed by section 6.This has 
meant that the draft Bill appendedto this report is simplerthan the 1971 Act 
in this respect. The second way in which it has proved possible to simplify
the law in consequence of the abandonment of the Armitage rule concerns 
section 16of the Domicile and Matrimonial ProceedingsAct 1973.Section 
16(1) provides,ineffect, that an extra-judicialdivorceobtained in the British 
Isles shall not be recognised anywherein the United Kingdom, even though
recognisedas valid in the country of the spouses' domiciles. If the Armitage
principle is generally abandoned, then there is no other basis on which a 
divorce could be recognised in the circumstancescovered by section 16(1).
We are confident, as are those whom we have consulted specificallyon this 
issue, that section 16(1) can be repealed when our other recommendations 
are implemented. We have in mind, in particular, the restriction of the 
recognition of otherBritish divorces,etc. to decreesgrantedby courts of civil 
jurisdiction and the preservation of the validity of extra-judicial divorces 
obtained in this country, before section 16 came into force, and recognised
here at common law,359as discussed in para. 4.14,above. In addition to 
recommendingthe repeal of section 16(l), we thinkthat section 16(2)of the 
1973Act can also be repealed. The purpose of thisprovision was to prevent
evasion of section 16(1) by leaving England temporarily to obtain an extra-
judicial divorcewhich would be recognised in the country of the domi~ile.3~ 
Section 16(2) provides that an extra-judicial divorce obtained outside the 
British Isles which would not be recognised under sections2 to 5 ofthe 1971 
Act shall not be recognised under the domicile rules contained in section 6 
of that Act if'both parties were habitually resident in the United Kingdom
for one year immediatelypreceding the foreign divorce. Insofar as thispro-
vision is, as it was designed to be, merely ancillary to section 16(l), there is 
no jusacation for its retention once the Armitage principle is abandoned 
both for overseas divorces and for divorces obtained in the British Isles. 
However, as drafted, section 16(2) goes a little wider than is necessary to 
prevent evasion of section 16(1).Section 16(1) can only apply to divorces 
which would be recognised by reason of the Armitage principle; but section 
16(2)also denies recognition to foreign extra-judicialdivorces obtained in, 
as well as recognisedin, the country of the domicile. Once theArmitage rule 
has been abandoned,we seeno need to continueto deny recognitionto such 
extra-judicial divorces. No dissent from this view was expressed by those 
whom we consulted on this issue. We recommend that section 16 of the 
Domicileand MatrimonialProceedingsAct 1973be repealedandbe replaced
only in so far as the recognition of other British divorces, annulments and 
legal separations is to be restricted to decrees granted by a court of civil 
jurisdiction. 

I 

i 

359 E.g.Qureshi v. Qureshi [19721Fam. 173. 
360Hansard(H.L.), 11 March, 19.71, vol. 316, col. 215; (H.L.),8 June 1973, vol. 343, cols. 

I 

~319-321; (H.C.), 20 July 1973, vol. 860, cols. 1086-1088. 
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(ii) Bases ofjurisdiction apartfiom the 1971 Act 
6.31 Are there any other jurisdictional bases on which a foreign

annulment - as opposed to a foreign divorce -deserves recognition?In our 
view there are two furtherjurisdictional bases which require examination. 

(a) Annulment obtained a$er the death of either or both of the spouses 
6.32 It is possible under the law of the various parts of the United 

Kingdom for a person other than a spouse to bring nullity proceeding~~3~1
and the jurisdictional rules of courts in the United Kingdom in nullity
proceedingshave been so drafted as to coverthe case where a nullitypetition
isbrought by someoneotherthan a spouse,and irrespectiveof whethereither 
or both of the spouses is st i l l  alive. In the case of a spousewho has died, the 
general jurisdictional requirements of domicile or habitual residence are 
satisfied if they were satisfied at the a t e  of the death of the sp0use.36~
Provision needs to be made to deal with the similar issue which can arise if 
a court in the United Kingdom is asked to recognise a foreign annulment 
obtained after the death of either, or both, spouses. In our view, it should 
follow the generalpattern of our domesticjurisdictionalrules, namely’satis-
faction of the appropriate jurisdictiond requirement as at the date of the 
spouse’s death. We recommend that the jurisdictional requirements, for 
the recognition of a foreign annulment, of domicile, habitual residence or 
nationality, should,in the case of proceedingscommenced after the death of 
either or both of the parties to the marriage, be regarded as satisfied if they 
were satisfied by a party at the date of his death. Clause 3(2) of the draftBill 
in Appendix A gives effect to this recommendation. 

(b) Place ofcelebrationof the marriage 
6.33 Before the Domicile and Matrimonial ProceedingsAct 1973 came 

intoforce,thecommonlawin England,363Scotland364andNorthernIreland365 
had previously allowed the assumption of jurisdiction on the sole ground
that the marriage had been celebrated there (but, at least in England366and 
Northern Ireland,367only where the marriage was alleged to be void and not 
where it was said to be merely voidable). In Merker v. the reci-
procity principle based on Travers v. H ~ l l e y ~ ~ ~was applied so as to require
the recognition of a foreign decree annullinga void marriage where the only
ground ofjurisdictionwas that the marriage had been celebrated within the 
forum. Followingthe Domicile and Matrimonial ProceedingsAct 1973 it is 
doubtful whether a foreign annulment of a void marriage would now be 
recognised here if the foreign court had assumed jurisdiction solely on this 

361 Cretney, Principles of Family Law, 3rd ed. (1979), pp. 31-32; Clive, Husband and Wge, 
2nd ed. (1982), p.123. 
362 Domicile and Matrimonial Proceedings Act 1973, ss.5(3)(c), 7(3)(c); Matrimonial Causes 
(Northern Ireland)Order, (1978 S.I. No. 1045) (NI.  15), Art.49[3)(c). 
363 Simonin v. Mallac (1860) 2 Sw. &Tr. 67. 
saMiller v. Deakin 1912 1 S.L.T. 253; MacDougall v. Chitnavis 1937 S.C.390; piawdzic-
Lazarska v. Prawdzic-Lazarski 1954 S.C. 98. 
365 Addison v. Addison [1955] N.I. 1. 
)ss Ross Smith v. Ross Smith [19631 A.C. 280. 
367 Holden v. Holden [19681N.I. 7. 
368 [19631 P. 283. See also Corbett v. Corbett [19571 1 W.L.R.486. 
369 [19531 P. 246. See paras. 2.10 to 2.12, above. 
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basis. But the question ariseswhether, in a new statutory scheme applicable 
to therecognitibnofforeignnullitydecrees,there shouldbe specificprovision
made for recognition on this ground. 

6.34 There are argumentsfor the view that a court of the country of the 
celebration of the marriage is well placed to pronounce upon its validity.
Where the defectin the marriageconsistsin afailureto observethe necessary
forms it is diiEcult to contest that that court is indeed the most appropriate 
to determinethat issue. And where other questions arise relating to capacity 
or consent the court of the place of celebration may be no less fitted than 
others to decide the matter. It is not suggested under such arguments that 
that court should, in any case, have exclusivejurisdiction, but only that it 
might equally with others be competent to determine these issues, and may
in some cases be more convenient.Nevertheless, in our view (and this view 
was shared by almost all those who commented on our ConsultationPaper)
there should be no such ground of recognition in a new statutory scheme. 
Although there is no logical reason why grounds of recognition of foreign
decrees should not be wider than the rules of domesticjurisdiction,.itwould 
in our view be anomalousto recognise a foreignnullity decreesolelybecause 
it is the decree of the court of the country of the celebration of the marriage,
while denyingto our own courtsjurisdiction on that ground. Except in cases 
of formal invalidity, which are probably a small proportion of all cases of 
nullity, there is no obvious reason why the COGof the place of celebration 
should, as such, have any jurisdiction to pronounce upon the question of 
nullity, though it may be no less actually competent to do so than other 
courts. .4nd of course the law of the place of celebration can be applied by 
any other court where it is requisite to do so. The court of the domicile and 
the cohrt of the habitual residencehave evidentclaimstojurisdictionwhich 
the, possiblyfortuitous,courtoftheplaceofcelebrationhas not. An alteration 
of our own jurisdictional rules should not now, we think, be lightly
undertaken, and should depend on there being shown to exist some genuine
mischief which can only thus be remedied. We have no evidenceof any such 
mischief, and, in its absence, no adequate reason to alter our domesticrules 
ofjurisdiction in this regard. Equally there is no reason to afford recognition 
to foreign annulmentssolelyon this basis. 

E. Formulation ofgrounds of recognition 
6.35 The recommendationswhich we have made in the foregoingpara-

graphs (as to the jurisdictional circumstanceson which recognition should 
be based and as to the scope of new statutory recognition rules) have as 
frequently been framed in the context of reform of the rules relating to 
recognition ofdivorcesandlegal separationsasin the contextof the introduc-
tion of new statutory provisions for nullity recognition. It might be 
convenient at this stageto summarisethe recognition rules as they would be 
in the light of our earlierrecommendations. 

/ 
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6.36 Our recommendationswould have the result that a foreign divorce, 
annulmentor legal separationobtained outsidethe British Isles, by meansof 
judicial or other proceedings, would be recognised in the United Kingdom
if 

it was effectiveunder the law of the country in which it was obtained, and 
either party to the marriage370was, at the date of the commencement of 
the proceedings371in that country, 
(a) habitually resident in, or 
(b) domiciled in,372or 
(c) a national of, 
that country. 

The major differencesfrom the structureof the 1971Act are that (i) it is no 
longer necessary to distinguish between “overseas divorces” (governed by
sections2 to 5 )  and “divorces obtained outside the British Isles” (governed
by section 6); (ii) the rules relating to recognition on the basis of domicile 
are greatly simplified (the present section 6) and included with the other 
jurisdictionalbases; (iii)it is possibleto abandonthe preservation,currently
in section 6, of reference to the “common law rules”; and (iv) the criteria 
currently in section 2 of the 1971 Act dehing the types of divorce, legal
separation or annulment falling within the rules applicable to “overseas 
divorces etc.” have been extended to all those falling within the new recog-
nition scheme. 
F.Cross-proceedingsand proof of facts 

6.37 Sections 4 and 5 of the 1971 Act deal with matters of subsidiary
importance. Section 4 is divided into two sub-sections. The f h t  provides
that where cross-proceedings are instituted the fact of habitual residence 
(or domicile, as understood by the foreign court) or nationality may be 
determinedeither at the time of the originalproceedingsor at the time of the 
cross-proceedings,in order that the recognition requirements of section 3 
may be satisfied. This provision has equal relevance to annulments. The 
second sub-section deals with the conversion of legal separations into 
divorces. Clearly this sub-sectionis not relevant to annulments. 

6.38 Section 5 provides that findingsof fact made in the proceedings in 
which the divorcewas obtained shall in subsequentrecognition proceedings
be conclusive evidence of those facts if both parties took part in the original
proceedings. If only one party was involved in the originalproceedings, such 
findings of fact shall be accepted by a court in the United Kingdom unless 
the contrary is shown. A party who appears in anyjudicialproceedings is to 
be treated as having taken part in them. A finding of fact includes those on 
whichjurisdiction was assumed in the original proceedings,and specifically
extends also to the recognition criteria of habitual residence, domicile or 
nationality. We think that all these provisions are equally applicable to 
annulments. 

370 I.e., to the marriage proceedings, which may have had no legal effect. 
371 Or,in the case of an annulment after the death of one or both spouses, ifthe jurisdictional
requirement was satisfied at the date of death. 
372 I.e.,“domicile”in either the sense inwhich the term is used in the foreign country inmatters 
of family law or in the relevantpart of the United Kingdom. 
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6.39 The structure of the 1971 Act, with its two-fold classification of 
divorces, has resulted in the application of sections 4 and 5 to “overseas 
divorces”only. Theydonot applyto divorcesrecognisedunder the preserved 
commonlawdomicilerules. We saidin ourConsultationPaperthat we could 
see no reason why they should not. None of our consultees disagreed with 
the conclusion that the substanceof section 4(1) of the 1971Act should be 
extended both to annulmentsand to divorces whose recognition falls to be 
governed by the domicile basis. One effect of our recommendation that a 
two-fold classification of divorces and annulments, as in the 1971 Act at 
present, is no longer needed in that it is very much simpler to give section 
4(1)generalapplication. Similarly,it seemsto us right to apply the principles
of section4(2)of the 1971Act (on conversionoflegal separationintodivorce) 
to alloverseaslegalseparationsrecognisedin the United Kingdom,whatever 
thejurisdictional basis of recognition. We do, however,propose three minor 
amendmentsto the law as presently to be found in section 4. First, it should 
be made clearer than is now the case in section 4(1) that, in the case of 
cross-proceedings,althoughthedateonwhichthejurisdictionalrequirements 
must be satisfied is varied to allow such satisfactionat the date either of the 
originalproceedings or of the cross-proceedings,that is the only requirement
of recognitionwhich is varied. All the othersmust stillbe satisfied.Secondly,
in relation to conversion of a legal separation into a divorce, currently
dealt with in section 4(2) of the 1971 Act, it should be made clear that the 
conversionmust be effectivein the country in which the legal separationwas 
obtained, as Articles 1 and 5 of the 1970Hague Convention on the Recog-
nition of Divorces and Legal Separations would seem to require. The 
requirement of effectiveness should also incorporate the change
recommended in paragraph 6.16, above in relation to the nationality basis 
ofjurisdiction,namely effectivenessthroughoutthe stateof which the spouse
is a national.Thirdly, it shouldbe made clear that referenceto the “country”
in which a legal separation is obtained includes reference to a territory
within that country when recognition of the legal separation is based on the 
connectingfactors of habitual residence or domicile,followingthe approach
of section 3(3) of the 1971Act. 

6.40 Turningnow to section5,  we expressedthe viewin our Consultation 
Paper that it was appropriate to apply that section not only to annulments 
but also to extend it to recognition on the common law domicile basis, 
presently found in section 6 of the 1971Act. This received general support 
on consultation, although some anxiety was expressed as to whether it was 
appropriateto apply section 5 to a finding of domicile in the sense in which 
the term is used in this country,because a determinationof domicilein our 
sense is a matter of law for our courts. We did not, and do not, intend that a 
court in thiscountry is to be bound by a foreign determinationthat a person
is domiciled there, in the sense in which the term ‘domicile’is used in this 
country. On the other hand, we believe that there is no reason why a foreign 
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finding of fact, relevant to the determination of domicile, such as that the 
person in question had lived in the foreign country for a very long period
and had expressed the intention never to leave it, should not be subject to 
the principlescurrently to be found in section 5( 1) of the 1971 Act. However 
the draft legislation appended to this report373makes it clear that a “finding
of fact” in the foreign court does not include a findingas to domicile there 
in the sense in which the term is used in this country. It also makes c1eaF4 
that reference in this provision to the “country” in which a person is habitu-
ally residentordomiciledincludesreferencetoa territorywithin that country,
again followingthe approachof section 3(3) of the 1971 Act. 

G. Other recognition legislation 
(i) Savingfor other legislation 
6.41 Section 6 of the 1971 Act, which we have discussed at length in 

paragraphs 6.19 to 6.30, above,not only preserves the common law rules for 
the recognitionof foreigndivorcesand legalseparations,but it alsopreserves,
by the use of general words in subsection 6(5), the effect of any other 
enactments under which foreign divorces and legal separations may be 
required to be recognised. In Part I1of this report we considered the effect of 
the Foreign Judgments (Reciprocal Enforcement) Act 1933 in this field.375 

”Weconcluded that, though the matter is not entirely free from doubt, that 
Act, and some of the various Conventions made under it, do extend to 
judgments in matters of family law or status. The operation of the 1933 Act, 
and any other legislation relevant in this field, is preserved in relation to 
the recognition of divorces and legal separations by section 6(5). In our 
ConsultationPaper,we raised the questionwhether there isa continuedneed 
for subsection 6(5) and whether it should be repeated in any enactment 
relating to annulments. 

6.42 Therewasgeneral,though not unanimous, agreementthat the reten-
tion of a rule preserving recognition under other statutory provisions was 
desirablein the case of divorce. Only in this way can the continued effect of 
recognitionunder theForeignJudgments(ReciprocalEnforcement)Act 1933 
be preserved. We have indicated earlier376that there should be one statute 
dealing with recognition of divorces, annulments and legal separationsand 
we recommend that provision should be made therein to preserve the effect 
of any other enactments under which such matrimonial decisions fall to be 
recognised. 

(ii) Repeal of obsolete legislation 
6.43 One of the tasks of the Law Commission and the Scottish Law 

Commission377 is to recommend the repeal of obsolete and unnecessary 
enactments. This is usually done in the form of joint StatuteLaw Revision 

373 See clause 5(2). 
374 See clause 6(c). 
375 See paras. 2.29 to 2.31, above. 
376 See para. 1.9, above. 
377 See Law CommissionsAct 1965, s.3(1). 
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Reports,378but the opportunity is also taken in reports on detailed matters 
of law reform to recommend the repeal of obsoletelegislationrelevant to the 
areaof lawunderreview. In thiscontextwe considertwo statutoryprovisions
concerned with divorce jurisdiction and the recognition of divorces and 
annulments, namely the Colonial and Other Territories (Divorce Jurisdic-
tion) Acts 1926 to 1950 and the Matrimonial Causes (War Marriages) Act 
1944 and recommend their repeal. 

(a) Colonialand Other Territories(DivorceJurisdiction)Acts 1926 to I950 
6.44 This series of three statutes,379which apply to all three parts of the 

United Kingdom, was passed to deal with the problem of expatriates who 
became resident, but not domiciled, in India and in other British territories 
and wished to get divorced.380The Acts provide that a court in a dependent
territory to which the Acts are extended by Order in Council may exercise 
divorcejurisdiction,and make ancillary orders for custody or maintenance, 
in respect of British subjects who are domiciled in any part of the United 
Kingdom as if the parties were domiciled in that temtory. The grounds for 
divorce must be those on which a decree could be grantedby the High Court 
in England.The petitioner must beresident in the territory at the time of 
presenting the petition and the territory must be the place where the parties
last resided together. Furthermore, the marriage must have been celebrated 
or the adultery, cruelty or crime complained of must have been committed 
in the territory.A decreeor orderunder the Acts is requiredto be transmitted 
to and registered in the court of the domicile in the United Kingdom and 
then takes effect as if granted or made by that court; it is therefore a process
of automatic recognition. 

6.45 This legislationis obsoleteand unnecessaryfor severalreasons. It is 
based on and limited to the concept of domicile as the test of divorce 
jurisdiction and has been overtaken by the 1970 Hague Convention on the 
Recognition of Divorces and Legal Separations. Secondly, it is cast in terms 
which take no account of changes in substantive divorce law nor of the fact 
that a married woman may have a domicile independent of her husband. 
Thirdly, with one exception,all the territories to which the Acts once applied
have become independent and at that point the Acts ceased to apply to 
them.381 The one exception is Hong Kong. However, our consultationswith 

378 See e.g. Statute Law Revision: Tenth Report (1980), Law Com. No. 106, Scot. Law Corn. 
No. 63. 
379 Indian and ColonialDivorce Jurisdiction Act 1926;Indian and ColonialDivorce Jurisdiction 
Act 1940; Colonial and Other Temtories (Divorce Jurisdiction) Act 1950. 
380 InKeyes v. Keyes and Gray [1921] P. 204 it was held that divorce courts in India had no 
jurisdiction to decree dissolution of a marriage between parties not domiciled in India although 
the marriage was celebrated and the parties were resident in India and the acts of adultery relied 
onwere committed within the jurisdiction of the Indian courts. The decision caused confusion 
i n  India, where some courts refused to entertain divorce petitions brought by Europeans not 
domiciled there while others took a contrary view although recognising that any decrees they 
granted would not be recognised in this country. 
381 The legislation granting independence to India, Pakistan and Ceylon (1947), Kenya (1963), 
Malawi and Zambia (1964) and Singapore (1966) made provision for the completion of 
proceedings pending at the date of independence. Thisprovision is no longer needed in view of 
the time which has elapsed since independence. 
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the appropriate authorities in this country and in Hong Kong have shown 
that the Acts are a dead letter in that jurisdiction. Jurisdictional rules in 
divorceare provided, in Hong Kong, by section3 of the Matrimonial Causes 
Ordinanceand no reliance is placed by the Hong Kong courtson the Acts of 
1926 to 1950. Consequently no divorces are now granted in Hong Kong
which fall for registration in the United Kingdom under the provisions of 
these Acts. AU those whom we consultedagreed that the Acts could properly
be repealed and we so recommend. We also recommend the repeal of the 
references to these Acts in the legislation conferring independence on the 
countries to which they formerly applied. Clause 9(4) and (5)(c) of the draft 
Bill expressly provide for the continuedrecognition of divorcesobtained in 
the past under the statutesnow recommendedfor repeal. 

(b) Matrimonial Causes (WarMarriages)Act 1944 
6.46 Sections 1 and 2 of this Act extended the jurisdiction of the High

Court in England and the Court of Session in Scotland to grant decrees of 
divorce or nullity in the case of marriagescelebrated on or after 3 September
1939andbefore 1June 1950by providingthat the courtshouldhavejurisdic-
tion if the wife was domiciled before. marriage in England or Scotland, 
respectively,and the husband was domiciledoverseas.Section3empowered
the Parliament of Northern Ireland to pass equivalent legislation extending
thejurisdictionof theHighCourtin NorthernIreland.382Thesejurisdictional
provisions,which appliedonlyto petitions for divorceor nullitycommenced 
before 1June 1955,have long been spent.383 

6.47 Section 4 provided for the recognition in what were then British 
of divorces or annulments granted by virtue of the 1944 Act, the 

equivalent legislation in Northern Ireland or a law of another jurisdiction
which was declared by Order in Council to make jurisdictional provision
substantiallycorrespondingto that made by the 1944Act for Great Britain. 
Between 1945 and 1949 some 13 laws passed by other legislatures were 
de~lared3~~to have made provisionin these terms. The extendedjurisdiction
under these laws, like that of the courts here, was only exercisablefor a short 
period after the war and it has therefore long ceased to be possible to obtain 
a divorce or annulmentunder these laws for the purpose of the 1944Act. It 
would not be proper now to make M e r  Orders in Council and the mach-
inery for this purpose is obsolete. 

6.48 TheMatrimonialCauses(WarMarriages)Act 1944isa complicated
piece of legislationbut it now relates only to the recognition of divorcesand 

38* The power was exercised by the enactment of section 3 of the Marriage and Matrimonial 
Causes Act (Northern Ireland) 1946 in relation to proceedings commenced before 1 January
1951. This sectionwas repealed by the Domicile and Matrimonial Proceedings Act 1973, s.17(2) 
and Sched. 6. 
383 Sections 1 and 2 were repealed by the Statute Law (Repeals)Act 1975.Section 3 was repealed 
by the Northern Ireland Constitution Act 1973, s.41(1) and Sched. 6, Part I and also by the 
Domicile and Matrimonial Proceedings Act 1973, s.17(2) and Sched. 6. 
3 ~ 4In 1944 these included courts in the United Kingdom and in many territories which have 
since become independent. 
385 See S.R.&O. 1945 No. 1276; 1946 No. 896; 1946 No. 2019; S.I. 1948 No. 1 1  1; 1948 No. 864; 
1948 No. 1331; 1948 No. 2073; 1949 No. 1050. 
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annulmentsgranted 30 years ago. We are satisfiedthat it can be repealed so 
far as it forms part of the law of the United Kingdom3s6and we recommend 
accordingly. Clause 9(4) and (5)(d) of the draft Bill expressly provide for the 
continued recognition by courts in the United Kingdom of divorces and 
annulmentsobtained in the past under the 1944 Act. 

Capacity to marry 
6.49 Section 7 of the 1971Act dealswith capacity to marry in the United 

Kingdom after recognition of a divorce in accordance with the Act. It is 
provided that, where the validity of a divorce obtained in any country
(whether in the British Isles or abroad) is entitled to recognition, neither 
spouse shall be precluded fkom re-marrying in the United Kingdom on the 
ground that the validity of the divorce would not be recognised in any other 
country. The question arises whether a similar provision is desirable in 
relation to annulment~,3~7and to what extent, if any, modifications to it, in 
respect both of annulmentsand of divorces, are required. This is a compli-
cated matterbecause it involvesconsiderationof the effectof the recognition
of divorcesand annulmentson capacity to marry, both in this country and 
abroad; and it leads on to a consideration of the effect of United Kingdom
divorces and nullity decrees on such capacity to marry;388and of the effect 
of the non-recognition of foreign divorces and annulments on capacity to 
marry.389It also provides the most striking example of an issue already
referred to in this report,39onamely whether priority should be given to the 
rulesrelatingto divorceor nullityrecognitionor to the rulesgoverningchoice 
of law relating to mamage. We have alreadyindicated ourgeneralpreference
that the former shouldprevail.391 

6.50 The common law position in England as to the effect on capacityto 
re-marry of the recognition of a divorce, before the cominginto force of the 
1971Act, is exemplified by the decision in R. v. Brentwood Superintendent
Registrar of Marriages, Ex parte Arias.392The facts of this case were as 
follows: 

H was an Italian national domiciledin Switzerlandwho married W, also 
a Swissnational. Theirmarriagewas dissolvedby a divorcefrom the Swiss 
courts. Under Swisslaw, capacity to marry was governedby the law of the 
nationality. W, now a single woman under Swiss law, had remarried in 
Switzerland.H wished to remarry but the law of his nationality, Italy, did 
not recognise the Swiss divorce. H and his fiancke, a Spanish national 
domiciled in Switzerland, therefore came to England to marry, planning 
to return to Switzerland. The marriage registrar refused a licence on the 
ground that H lacked capacity to marry accordingto Swisslaw, the law of 

386 The repeal will not affect the 1944 Act so far as it forms part of the law of a country outside 
the United Kingdom. See clause 13(4) of the draft BiU. 
387 It mightbe noted that the Australianequivalent of s.7of the 1971 Act -s. 1Oq9) ofthe Family
Law Act 1975 -applies to nullity,as well as to divorce, recognition. 
388Seepara. 6.57,below. 
389 Seepara. 6.60, below. 
390See paras. 1.12, 3.9-3.10, above. 
391 See para. 1.12, above. 
39* [19681 2 Q.B. 956. 
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his domicile;whereupon H s  fiancCeapplied for an order of mandamusto 
compelthe issue of the licence. 

The Divisional Court held that it had long been settled in English law that a 
person's capacityto marrywasgovernedby the law ofhisdomicile.Although
English law might well recognise the Swiss divorce, since it was a decree of 
the commondomicile,the issuebefore the courtwas oneofcapacityto marry.
As the law of the domicileregarded H as incapable, the registrar had rightly
refused to issue a licence. 

6.51 This rule was reversed by section 7 of the 1971 Act with regard to 
persons re-marrying within the United Kingdom after a foreign divorce. 
Where the divorce is entitled to recognition under the Act, neither spouse is 
to be precluded from re-marrying in the United Kingdom merely because 
the divorce would not be recognised in some other country - even if that 
other country happensto be the domicileof the spouse concerned.The 1971 
Act does not, however, apply to divorces and legal separations obtained in 
theBritishIslesbefore 1January 1972,whentheActcameintoforce.Suppose,
for example, that H and W are domiciled in the Republic of Ireland, but W 
had been resident in Scotlandfor three years when, in 1970,she successfully
raised anactionfor divorce.That divorcewill be recognisedin Englandunder 
the common law, not under the 1971Act. Accordingly section 7 of the Act 
would be inapplicable, and the English court might apply the pre-existing 
common law rule to any question regardingthe right of H or W to re-marry
in England. W, if by now she has acquired a domicile in Scotland, or in 
England, would be free to marry. H, still domiciled in Ireland, would not. It 
is, on the otherhand, possible (andperhapsmore likely)that the courtwould 
apply the principle of section 7 of the 1971Act by analogy, and hold that H, 
too, was free to re-marry in England. The position is uncertain. 

6.52 Where a spouse whose divorce is required to be recognised in the 
United Kingdom re-marries abroad, any question concerningthe validity of 
the re-mamage will fall to be determined under the common law and not 
under the 1971Act, because section 7 of the Act applies only to re-marriage
in the United Kingdom. Again, it is not certain whether a United Kingdom 
court would apply the principle of the Arias Cuse,393or section 7 of the 1971 
Act by analogy. In the former case the court would hold that, if the divorce 
would not be recognised by the law of their respective domiciles, neither H 
nor W could validly contract a subsequent marriage, notwithstanding the 
recognition of the divorce in the United Kingdom. In the latter case the 
subsequentmarriage would be regarded as valid. 

6.53 Recognition of all foreign nullity decreesis at the moment a matter 
for the common law. There is no equivalent of the 1971Act. There was no 
direct authority on the effect of recognition of a foreign nullity decree on 
capacity to remarryuntil the recent decisionof Sir GeorgeBakerP. in Perrini 

393 Ibid. See para. 6.50,above;but see now Lawrencev.Lawrence, The Times 18July 1984where 
Lincoln J. adopted a third approach, namely the applicationof the law ofthe countrywith which 
the marriage had a real and substantial connection, to the capacity of divorced spouses to 
remarry abroad. 
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v. Perrim394 which was decided without reference either to the analogy of 
section 7of the 1971Act or, more significantly,to the Arias Case. In Perrini 
H was domiciledin Italy where he married W 1 in 1957.In1961 W 1 obtained 
a decree of nullity fiom a court in New Jersey, where she had lived for some 
years. Thisdecreewas not recognisedin Italy. H, stil l  domiciledin Italy, then 
married W 2  in England. W 2  sought a nullity decree on the ground of H s  
bigamy. The petition was refused. The President decided that the American 
nullity decree should be recognised in England because, at the time of the 
American proceedings, W1 had a “real and substantial connection” with 
NewJersey. In so doinghe was followingearlierauthorityon the recognition 
at commonlaw of foreigndivorces395and nullity396decrees. He then went on 
to say, without referenceto any authority,“once recognised [thedecree]must 
be taken to have declared the pretended marriage a nullity, with each party
fiee to [relmarry.” This answer is consistent with the approach of section 7 
ofthe 1971Act (whichisrestrictedtorecognitionofdivorces)but inconsistent 
with the Arias Case. 

6.54 Section7ofthe 1971Act in relationtodivorce,andPerrini v. Perrini 
in relation to nullity decrees, provide authority for the proposition that, if 
the divorce or annulment is recognised in England, the spouses are fiee to 
remarry here notwithstanding any incapacity based on non-recognition of 
the divorceor annulmentin the country of the domicile. Is there any reason 
why thisrule should not also apply, in statutory form; to the recognition of 
all divorces and annulments, whether under statutory recognition rules or 
under common law rules, and whether followedby a marriagein England or 
abroad? 

6.55 The first question to ask is: why was the 1971 Act restricted to 
marriage in the United Kingdom? The 1971 Act was preceded by a joint
Report of the two Law Commissionsin which the substanceof what is now 
section 7is discussed.397 Section7 is intendedto implementArticle 1 1 of the 
1970Hague Convention,which provides as follows: 

“A State which is obliged to recognize a divorce under this Convention 
may not preclude either spouse from remarrying on the ground that the 
law of anotherState does not recognize that divorce.” 

It was accepted by the Law Commissionsthat Article 11 was incompatible
with English law in the form of theArias Case, and with what was perceived 
to be Scots law also.398Section 7was the legislative provision proposed to 
ensure that our law was consistent with the 1970 Hague Convention. 
However, the draft clause 7 proposed by the Law Commissions was not 
limited to remarriage in the United Kingdom; it contained no reference to 
where the second marriage took place.399It is, perhaps, unfortunate that the 

394 [19791Fam. 84. 
395 Zndyh v. Zndylcu [1969] 1 A.C. 33. 
3 9 s L a w  v. Gustin [1976] Fam. 155; and see now Vmuekev. Smith [1981] Fam. 77, 109, 123 
(this issue was not discussed in the House of Lords: [1983] 1A.C. 145). 
397 LawCorn. No. 34; Scot. LawCorn. No.16 (1970), para. 13. 
39* Report on The Marriage LawofScotland (1969), Cmnd. 4011, para. 77, Case (0. 
399 LawCorn. No. 34; Scot. LawCorn.No.16 (1970), p.40. 
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Billultimatelysubmittedto Parliament containedthe limitingwords, though
the more limited wording of section 7 would nevertheless appear to be 
justified by the Conyention.‘Onthe other hand there is a possible ambiguity
in Article 11.Does it mean only that a State is not to preclude a spousefiom 
re-marrying in that State; or does it extend to precluding recognition of a 
subsequentmarriage wherever it takesplace? 

6.56 There would seem, in the past, to have been general agreement as 
to the policy that where a divorceor annulmentis recognised in thiscountry,
the parties should be fiee to remarry, whether here or abroad, even though
regardedasincapableby the law of their domicilebecause of non-recognition
there of the divorce or annulment. In our view that is the right policy to 
adopt. We recommendthat, where the validity of any divorceor annulment, 
whether obtained elsewhere in the British Isles or overseas, is entitled to 
recognition in any part of the United Kingdom the fact that the divorce or 
annulment would not be recognised elsewhere should not preclude either 
spouse, under the law of that part of the United Kingdom, fiom re-marrying
in that part of the United Kingdom, nor cause the marriage of either spouse,
whether it takes place in that part of the United Kingdom or elsewhere,to be 
treated as invalid. 

6.57 A further problem might arise ifa divorce or annulmentgranted in 
one part of the UnitedKingdom were not to be recognised by the law of the 
domicile of one or both of the spouses. Shouldthe spouse, the law of whose 
domiciledid not recognisethe divorce,be regardedin that part of the United 
Kingdom as being fiee to re-marry?We have no hesitation in answeringthat 
questionin the afhnative and it would, in our view, be desirable to provide
expresslyto this effect,Wa view which drew clear support in the comments 
on our Consultation Paper. Indeed, it is quite possible that this approach
might have been adopted in relation to English divorce decrees under the 
Matrimonial Causes Act 1965,section 8(1)of which provided that “where a 
decree of divorce has been made absolute.. .either party to the former 
marriage may marry again.” Thisprovision was, however, repealed without 
re-enactment in the Matrimonial Causes Act 1973, though there was no 
intention in that repeal adversely to affect the right to re-marry after an 
Engllsh 

6.58 We also recommend a consequential amendment of the Marriage
(Scotland) Act 1977. Section 3(5) of that Act requires a party to a marriage 
to be solemnisedin Scotland who is not domiciledin any part of the United 
Kingdom to submit, if practicable, a certificate issued by the competent
authority in the state of his domicileto the effect that he is not known to be 
subjectto any legal incapacity(in terms of the law of that state)which would 
preventhis marrying.This requirement is subjectto two provisos(whichare 
not relevant to the present discussion)and we thinkthat it shouldbe subject 

400In the light of the much criticiseddecision in Breen v. Breen [1964] P.144, which may be 
read as indicating the opposite.

Reasonsfor the decision to repeal s.8(1) of the 1965 Act are tobe found inLawCorn.No. 51 
(1972), pp. 17-19. 
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to a further proviso to the effect that it does not apply where the party is 
capable of re-marrying in the United Kingdom by virtue of the provision
recommended above but is unable to obtain a certificate of no impediment
fiom the stateofhisdomicilebecausethat statedoesnot recognisethe validity
of the divorceor annulmentin question. If this consequentialamendment is 
not made, there would be a conflictbetween the statutory freedom to marry
where a divorce or annulment has been granted in Scotlandor is entitled to 
recognitionin Scotlandandtheadministrativerequirementoftheproduction
of a certificateof no impediment to marry from the state of the domicile. 

6.59 Theseproposals would make recognition in the United Kingdom of 
a foreign divorce or annulment the conclusive factor in determining the 
capacityof the spousesto contract a subsequentmarriage. Where the divorce 
or annulmentwas recognised in any part of the United Kingdom each spouse
wouldbe freetoremarrythere,and a courtin that part oftheUnited Kingdom
would recognise and accept a mamage entered into elsewhere regardless of 
whether the law of the domicile of either spouse recognised the divorce or 
annulment.Where the divorce or annulmentwas obtained in any part of the 
United Kingdom, either spousecould remarry there, and a court in that part
of the United Kingdom would recognise and accept a mamage elsewhere, 
regardless of the view taken of the divorce or annulment by the law of the 
domicile of either spouse. In our view this rule has the merits of simplicity,
certaintyand consistency,though it has to be acceptedthat it marks a W h e r  
departurefrom the tradition of the common law that status is exclusivelyto 
be determinedby the law of the domicile. 

6.60 We discussed in our Consultation Paper the question of what effect 
the non-recognitionin the UnitedKingdomof a foreigndivorceorannulment 
should have on the capacity to re-marry of either spouse, if the divorce or 
annulmentis recognised as valid by the law of the domicile. Our provisional
conclusion was that it would be desirable to provide that a person whose 
foreign divorce or annulment is not recognised as valid in the United 
Kingdom should not be regarded as free to re-marry (whether in the United 
Kingdom or elsewhere) notwithstanding that the law of, for example, his 
domicile recognised the divorce or annulment. There was considerable 
opposition on consultation to this proposal and it has persuaded us not to 
proceed with it and to make no recommendation on this matter in this 
report. It may be of interest to note that, in Australia, although the relevant 
legislation402deals with the effect of recognition of foreign divorces and 
annulments on capacity to marry (as we have recommended in paragraphs
6.49-6.59,above) it is silent on the question of the effect of non-recognition.
Thereare a number of reasons for our decision not to recommend legislation 
on this issue. No problem of conflictbetween recognition and mamage rules 
is likely, in practice, to arise in the case of a re-marriage in the United 
Kingdom because of the general rule that, even if the parties have capacity 

402 Family Law Act 1975, s.104(9). 
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under the relevant foreign law, capacity under the law of that part of the 
United Kingdom in which they wish to marry would also seem to be 
req~ired.~O3It would not be satisfactoryto lay down a generalrule of priority
of the recognition rule in a case where the parties’ divorce is recognised in 
the country of their domicile at the time of their marriage but later the 
question of the recognition of that divorce falls for decision in England. Our 
current, and proposed, rules for the recognition of foreign divorces and 
annulmentsare such that it willbe rare for such a foreign order to be denied 
recognition in the United Kingdom. If it is denied recognition this is most 
likely to be because recognition would be contrary to public policpo4and it 
hasbeen arguedthat a decisiontaken againstrecognition in such a caseought 
not to be a bar to the recognition of the validity of a remarriage elsewhere. 
Indeed, as we recognise divorces obtained in the country of the domicile 
and the law governing capacity to marry is probably determined by the 
domiciliarylaw, the likelihood of a conflict of rules is limited indeed.405We 
have decided, therefore, as the issue is not one of any practical significance, 
to followthe Australian precedent and not to recommenda provisionto deal 
with the effect of non-recognition on capacity to marry. 

The general effect of a foreign decree 
6.61 We discussedin Part 11,above,4O6the effectofa foreignnullity decree 

when recognised in this country. Such authorityas there is suggests that the 
decree shouldbe given the same effectin this country as it had in the country
in which it was obtained. In our view this is a desirable approach, but we 
have concluded, in the light of the comments made on our Consultation 
Paper that express legislative intervention is unnecessary. This is a matter 
which may best be left to judicial development. 

Exceptions to recognition 
6.62 The schemeof the 1971Act is one for the mandatory recognition of 

divorces and legal separations granted elsewhere in the British Isles or 
obtained abroad. There is nothing discretionary about it. If the necessary
criteria for recognition are satisfied, the divorce or legal separation must be 
recognised. Yet clearly there willbe circumstancesin which, on grounds of 
natural justice or public policy, the divorce or legal separation ought not to 
be recognised, notwithstanding that the rules would otherwise require it. 
Section 8 of the 1971 Act prescribes those circumstancesand so sets out the 
only permitted exceptionsto the mandatory scheme. 

6.63 There are in effect three situations in which recognition must, or 

(1) it must be withheld where, according to the law of that part of the 
United Kingdom in which recognition is sought,there was, at the time 

may, be withheld 

403 Dicey and Moms, The Conflicto f k w s ,  loth ed. (1980), pp. 299-301. 
404See Recognitionof Divorces and Legal Separations Act 1971, s.8(2)(b) (as amended by the 
Domicile and Matrimonial F’rocmhgs Act 1973, s.2(4)). 
405 The problem would only arisewhere the divorce is recognised in the domicile of one, but not 
both parties or where the domicile has changed between the date of the divorce and of the 
remarriage:see, e.g., Schwebelv. Ungur(1964) 48 D.L.R.(2d) 644. 
406 See para^. 2.32-2.37. 
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the divorceorseparationwasobtained, no subsistingmarriagebetween 
the parties; 

(2) it may be withheld where one spouse did not participate in the 
proceedings in which the divorce or legal separation was obtained, 
either because that spouse received no,or no adequate, notice of the 
proceedings or because for other reasons that spouse was given no 
reasonable opportunityto take part in the proceedings; 

(3) it may be withheld where it would manifestly be contrary to public
policy to recognisethe divorce or legal separation. 

The first groundappliesboth to divorcesand legal separationsgrantedin the 
British Isles and to those obtained in a country outside the British Isles. 
The second and third grounds apply only to divorces and legal separations
obtainedoutsidethe British Isles. To what extent should these provisionsbe 
applicableto annulmentsorbe amendedin relationto recognitionofdivorces 
and legal separations? 

6.64 The first ground, which is set out in section 8(1)of the 1971Act, is 
obviously inappropriate to annulment, since an annulment may merely
confirm that the marriage bond never existed. But, as we have pointed out 
earlierYm7section 8(1)is intendedto give effectto Article 9 of the 1970Hague
Convention, which is drafted in rather Merent terms: 

“ContractingStates may refuse to recognize a divorce or legal separation
ifit is incompatiblewith a previousdecision determiningthe matrimonial 
status of the spouses and that decision either was rendered in the State in 
which recognition is sought, or is recognized, or fulfils the conditions 
required for recognition, in that State.” 

The words “incompatible with a previous decision determining the 
matrimonial status of the spouses” were thought by the two Law Commis-
sions, reporting on the Convention, to be liable to give rise to diEiculties.4O8 
Accordinglywhatwasconsideredtobea narrower,but moreprecise,formula-
tion of the Convention principleYmwas adopted for the 1971Act. Sincethe 
only previous decision incompatible with a subsequent divorce is likely to 
be apriordivorceorannulment,thereformulationwould seemtobejustiiied. 

6.65 The broad concept behind Article 9 of the 1970Hague Convention 
is, however, fully applicable to annulments. An example directly in point is 
to be found in the recent case of Vervaehv. Smith.410The petitioner sought
recognition in England of a Belgian decree of nullity obtained in 1972. She 
had previously tried, and failed, to obtain an annulment in England of the 
same marriage.411The Belgian decreehad been granted on factswhich in the 
earlier English proceedingshad been held insuflicient to annul the marriage.
Recognition of the Belgian decree was refused at first instance,412again by 

407 Seepara.4.6, above. 
-LawCom.No. 34;Scot.LawCom.No. 16(1970),para. 12,andApp.B,p.43,para. 1 ofNotes 
on clause 8. 
409Ibid. 
410 [1983] 1 A.C. 145. 
411 Messinav. Smith [1971] P.322. 
412 [1981] Fam. 77. 
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the Court of Appea1413and finally by the House of Lords.414Among the 
variousgroundsadvancedby the three courtsfor refusingrecognition to the 
Belgian decree, that of resjudicata was common to them all.The case is a 
clear application of the principle of Article 9 of the Convention, and we 
recommendthat specificprovision shouldbe made for refusal of recognition
ofan annulmenton thisground. It is arguablethat thedoctrineof resjudicata
is but a special instance of public policy$15for which provision is in fact 
alreadymade in section8(2)(b) of the 1971Act. It may be so; but in ourView, 
havingbeen providedwith the model in Article 9 ofthe Convention,it would 
be sensible to follow it, if only for the avoidance of doubt. In our view the 
most appropriateway in which thisresult should be achieved is by replacing
section 8(1) of the 1971 Act (which currently applies to divorces and legal
separations)with two separateprovisions. 

6.66 The first provision should apply the principle of resjudicata to the 
recognitionofalldivorces,annulmentsandlegalseparations,whethergranted
elsewhere in the British Isles (as recommended in paragraphs 4.6 and 4.10, 
above) or obtained overseas. This will have the effect that recognition may
be refused to any such divorce, annulment or legal separation if, at the time 
when it was obtained, it was irreconcilablewith a previous decision, of a 
court in the part of the United Kingdom in which recognition is sought, as 
to the subsistenceor validityof the marriage. Such a provision willapply the 
same resjudicata rule to divorce and legal separationas to nullity and the 
only change in relation to divorces and legal separations is that denial of 
recognition willbe discretionaryrather thanmandatory. We have concluded 
that it is more appropriatefor a resjudicata rule to be discretionary.This is 
in accord with Article 9 of the 1970 Hague Convention, and follows the 
present approachto resjudicata in the recognition of foreign annulments. It 
is,however, necessaryto extendthe resjudicata rulebeyond irreconcilability
with a previous decision of the court in the part of the United Kingdom in 
which recognition is sought. The resjudicata rule contained in Article 9 of 
the 1970 Hague Convention appliesalso to previous decisionsobtained in a 
country other than that in which recognition is sought, but which are 
recognised or entitled to be recognised in that country.The resjudicata rule 
should, in the case of divorce, nullity and legal separation, extend to this 
further situation. We recommend, therefore, that recognition of a divorce, 
annulment or legal separation may be refused in any part of the United 
Kingdom if, at the time when it was obtained, it was irreconcilablewith a 
previousdecision, as to the subsistenceor validity of the marriage, made by 
a court in that part of the United Kingdom or made elsewhere416 and 
recognised,or entitled to be recognised, in that part of the United Kingdom.
The second provision which we believe to be desirable applies only to the 
recognition of divorcesand legal separationsand not to annulments. Under 

413 Ibid. 
414 [1983] 1 AC. 145. 
415 Ibid., p. 160 (perLord Diplock). 
416 This will include prior divorces or annulments, whether obtained elsewherein the British 
Islesandrecognisedunder the recommendationsin PartIVof thisreport,or obtainedoverseas 
andrecognisedunderthe recommendationsin thisPart. 
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the Recognition of Divorcesand LegalSeparationsAct 1971,417 a divorce or 
legalseparationmust be denied recognition ifit was obtained at a timewhen, 
under the law of the part of the United Kingdom where recognitionis sought
(including its rules of private international law), there was no subsisting
marriage between the parties. Much of the substance of this ground for 
denying recognition is covered by the res judicata rule which we have just
recommended. That does not, however,coverall the ground. There may, for 
instance, be cases where under our private international law rules we have 
never regarded the marriage as valid, but there has been no intervening
divorce or annulment. We have concluded, therefore, that the substance of 
thisgroundfor denyingrecognition shouldbe retainedin the caseof divorces 
and legal separationsbut we have reached the conclusionthat, because of the 
clear .overlapwith the res judicata rule,418it would be more appropriate for 
it to follow the approach of that rule and be a discretionary, rather than 
mandatory, ground, and we sorecommend. 

6.67 Section 8(2)(a) of the 1971Act, which permits non-recognition on 
the ground that one spouse was not given proper notice of, or permitted to 
take part in, the original proceedings, appears to conform to the existing 
common law as it relates to annulments.419The reported cases nearly all 
concern divorcerather than nullity,but here, as elsewhere,the same general
principles are likely to apply to all matrimonial causes.42oSection 8(2)(b)
permits refusal of recognition on the ground of public policy. Here there is 
clear authority - if any were needed - that this is the present law relating to 
nul.lity.421 We thinkthat public policy isa sufficientlywide conceptto include 
non-recognition on the ground of fraud, at any rate where the fraud is 
substantial.422 Accordingly, in our view, section 8(2) of the 1971 Act is in 
principle as applicable to annulments as to divorces and similar provision
should be made in a new recognition scheme for annulments. We do not 
think that any additionalgroundsof non-recognition are required. It should 
be noted that section 8(2), unlike section 8(1), applies only to divorces 
obtained outside the British Isles; and so it should be with annulments. 
Within the British Isles, questions of breach of naturaljustice are best dealt 
with by the court in which the original proceedings are brought: and since 
public policy will generally be the same throughout the British I~les,4~3it is 
not an appropriateground for refusingrecognition in one part of the United 
Kingdom to a decree obtained elsewherein the British Isles. 

6.68 Section 8(3) of the 1971 Act, following Article 1 of the Hague
Convention on the Recognition of Divorces and Legal Separations (1970),
provides that in recognising a divorce or legal separation, whether granted 

417 Sect. 8(1). 
418 See above. 
419 See para. 2.25, above. 
dZ0 See, e.g. Mitfrd v. Mitford [19231 P.130. 
421 Vemuekev. Smith [19831 1 A.C. 145. 
422 See para. 2.24, above. 
dZ3Butperhaps not always. Compare the differentapproachesof the Englishand Scottish courts 
towards marriages of convenience, as exemplified in Vmueke v. Smith [1983] 1 A.C. 145 
(England) and OrZundi v. CusteZZj 1961 S.C 113;Muhmudv. Mahmud 1977 S.L.T.(Notes) 17 
andAkrurn v. Akrurn 1979 S.L.T.(Notes) 87 (Scotland). 
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elsewhere in the British Isles or obtained overseas, a court in the United 
Kingdom shall not be required to recognise findings of fault made in the 
original proceedings, or any maintenance, custody or other ancillary order 
made in such proceedings.424We think that such a provision should apply
also to annulments, and we recommend that it should be repeated in new 
legislationrelating to their re~ognition.4~5 

Retrospectiveeffect 
deals, as is normal,

with citation,somedel in it ion^^^' and commencement.It alsocontainstransi-
tional provisions. These relate to the effect of the Act on divorcesand legal
separationsobtainedbefore the Act came into force. Sub-section lO(4) states 
generally that the Act applies to all overseas divorces and legal separations,
obtainedbefore as well as after the commencementdate. Then, in paragraph
(a) the sub-section provides that recognition of, or a refusal to recognise, a 
divorce or legal separation has effect in relation to any time, whether before 
or after the Act came into force. Paragraph (b) of the sub-section provides,
however, that the provisions of the Act do not affect any property rights to 
which a person became entitled before the commencementdate; and do not 
apply where the validity of the divorce or legal separation has already been 
the subject of a decision by a competent court in the British Isles before that 
date.428 We recommend that similar provision should be made in respect of 
the recognition of annulments. 

6.69 The final section of the 1971Act, section 

6.70 There is, however, one further matter concerning retrospectivity
for which we think it is desirable to make specific provi~ion.~~gWe have 
recommended, in paragraph 6.29 above, that the rule in Armituge v. 
Attorney-GeneraPO should no longer apply to the recognition of foreign
divorcesand legal separationsunder section 6 of the 1971Act. The effect of 
this recommendation, when coupled with our further recommendation43* 

424 This does not affect the recognition of, for example, maintenance orders either at common 
law or under any other statute, such as the Maintenance Orders Act 1950, the Maintenance 
Orders (Reciprocal Enforcement) Act 1972, or the Civil Jurisdiction and Judgments Act 1982. 
425 We have referred in paras. 1.5 and 2.36, above, to the fact that both the Law Commission 
(Law Corn. No. 1 17 (1982)) and the ScottishLaw Commission(Scot. Law Com. No. 72 (1982)) 
have recommended that the courts should have power, in appropriate cases, to grant financial 
relief where a foreign divorce or annulment is recognised in thiscountxy. The Matrimonial and 
Family Proceedings Act 1984 implements these recommendations. 
426 Section 9 of the 1971 Act related to Northern Ireland and was repealed by the Northern 
Ireland Constitution Act 1973, s.41(1) and Sched. 6, Part I. 
427 We have indicatedearlier (see n.252, above) that it is not necessary in the draftBill appended 
to thisreport to retain the definition of “British Isles” currently found in s.1q2) of the 1971 Act. 
428 Sect. 10(4)@)as drafted might be read as providing that the 1971 Act does not apply at all if 
there is a prior decision of another British court. In Clause 9(2) of the draft Bill (which is the 
counterpart of s.10(4)@))it is made clear that effect is to be given to that earlier decision. 
429 We have also recommended in paragraph 4.14, above, that the exclusion fiom recognition of 
extra-judicial divorces obtained in the British Isles should follow the policy of section 16(3) of 
the Domicile and Matrimonial Proceedings Act 1973 and preserve the validity of any such 
divorces obtained before thatAct came into force (i.e. before 1 January 1974). 
430 [1906]P.135. 
431 See para. 6.26, above. 
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that a divorce or legal separation obtained in the country of the domicile of 
only one spouse shouldbe recognised,is that our recognition rules will, to a 
very limited extent, be narrowed. Recognition will no longer be given to a 
divorce or legal s'eparation obtained in a country in which neither spouse is 
domiciled but which is recognised in the country, or countries, of their 
domiciles.432Wedonot thinkthat itwouldbe appropriatetodenyrecognition 
to any such divorces or legal separations obtained before legislation to 
implement the recommendations in this report came into effect and which 
would otherwisebe recognised here, and we so rec0rnmend.~33 

43*Sect- 6(2)@), 3 (b)of the 1971 Act. 
433 We discuss,intheNotestoClause9(5)@) ofthedraft Billappendedtothisreport, thedetailed 
interrelation of this recommendation with the provisions of section 16 of the Domicile and 
Matrimonial PromdingsAct 1973. 
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PARTVII 

SUMMARY OF RECOMMENDATIONS 

7.1 We conclude this report with a summary of our recommendations. 
Where appropriate,we iden* the relevant clausesin the dmft Recognition
of Divorces, Annulmentsand Legal SeparationsBill (containedin Appendix
A to thisReport) intendedto give effect to particular recommendations. 

7.2 Our recommendationsare as follows: 
(1) We believe it isdillicultto make any convincingargumentfor the 

preservation of the existing system of common law rules for the 
recognitionof foreignannulments.Thepresentcommon lawrules 
are uncertain and should be abolished and replaced by a 
comprehensivestatutoryscheme. 

(paragraphs3.8,3.12and 3.13) 

(2)The new statutory scheme should provide, in one statute appli-
cable to the whole of the United Kingdom, rules governing the 
recognition of divorces, annulments and legal separations. The 
Recognition of Divorces and Legal SeparationsAct 1971 should 
be repealedand replaced with such a comprehensivenew statute. 

(paragraphs1.7 and 1.9 and Clause 13(2),(4)and Schedule) 

(3) Decrees of nullity granted in any part of the United Kingdom
should (subject to (4),below) be accorded automatic recognition
in every other part. 

(paragraph 4.5and Clause l(2)) 

(4) A United Kingdom court should have a discretion to refuse to 
recognise a nullity decree of another United Kingdom court on 
the ground of resjudicutu,i.e., that when the decreewas obtained, 
it was irreconcilablewith a previousdecision of a court in the part
of the United Kingdom where recognition is sought, or with a 
decree obtained elsewhere and recognised or entitled to be 
recognised in that part. 

(paragraph4.6and Clause 8(1)) 

( 5 )  Thereshouldbe a similardiscretionto denyrecognitiontoa decree 
ofdivorceorjudicialseparationofanotherUnitedKingdomcourt. 
There should also be a discretion to deny recognition to such a 
decree on the ground that, at the time when it was obtained, there 
was no subsistingmarriagebemeen the parties.

(paragraph4.6 and Clause 8(1) and (2)) 

(6)There should be no other ground for refusing automaticrecogni-

(paragraph 4.7) 
tion to the decree of anotherUnited Kingdom court. 
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(7) Decreesgrantedin the Isle of Man and the ChannelIslands should 
receive similar automatic recognition in the United Kingdom
subject to denial of recognition on grounds similar to those in (4)
and (5) above. 

(paragraph4.10and Clauses l(2)and 8(1)and (2)) 

(8) The statutory rules governing the recognition of nullity decrees 
granted elsewhere in the British Isles should apply to decrees 
granted both before and after the legislation to implement our 
recommendationscomes into force, subject to safeguardsin rela-
tion to acquiredproperty rights or prior decisions of other British 
courts. 

(paragraph4.13and Clause 9(1) and (2)) 

(9)The rules for the recognition of decrees of divorce and judicial
separation granted elsewhere in the British Isles, currently to be 
found in section 1 of the Recognition of Divorces and Legal
Separations Act 1971, should apply to decrees granted before, 
as well as after, that Act (and the legislation to implement our 
recommendations) comes into force; subject to the same 
safeguardsas are mentioned in (8), above. 

(paragraphs4.13 and Clause 9(l), (2) and (3)) 

(10) The statutory provisions to implement recommendations (3), (7)
and (8)above,whilst modelled on section 1of the Recognition of 
Divorces and Legal SeparationsAct 1971,should, in the interest 
of clarity, be cast in slightly different form. In particular, the 
recognition of divorces, annulments and judicial separations
granted in the British Isles should be limited to decrees of a court 
of civil jurisdiction, subject to the preservation of the common 
law rules for the recognition of extra-judicialdivorcesobtained in 
the British Islesbefore 1 January 1974. 

(paragraph4.14and Clauses 1 and 9(4)and 5(a)) 

(11) The basis for recognition of foreign nullity decrees in the United 
Kingdom should not be reciprocity of jurisdiction in the foreign 
court. 

(paragraph 5.8) 

(12) The statutory rules for recognition of foreign nullity decreesin the 
United Kingdom should be modelled on those applicable to the 
recognitionof foreigndivorcesand legal separations,containedin 
the Recognition of Divorces and Legal SeparationsAct 1971. 

(paragraphs 5.13 to 5.15) 

(13) In producing one comprehensivestatutecoveringthe rules for the 
recognition of divorces, annulments and legal separations, the 
opportunity shouldbe taken to improvethe rules currentlyappli-
cable to the recognition of divorces and legal separations under 
the Recognition of Divorcesand Legal SeparationsAct 1971. 

(paragraphs 1.9and 6.1) 
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(14) The dichotomy between “overseas divorces” and “divorces 
obtained in a country outside the British Isles” contained in the 
RecognitionofDivorcesand LegalSeparationsAct 1971isconfus-
ing and should be avoided in new legislation on the recognition
of divorces,annulmentsand legal separations.

(paragraphs 6.3 and Clause2) 

(15 )  A foreign annulment should, subject to (17) below, be capable of 
recognition by a court in the United Kingdom even if it is not 
obtained by means of judicial proceedings. An annulment 
obtained, for example, from a religious authority should not be 
refused recognition simply on that account. 

(paragraph 6.9 and Clause 3(l)(a)(i)) 

(16) Section 18A of the Wills Act 1837,which governs the effect on a 
willof a divorce or annulment of a marriage, shouldbe amended 
to make it clear that the provisions of that section extend to 
divorces or annulments obtained elsewhere (including, where 
relevant, those obtained extra-judicially) and recognised in Eng-
land and Wales. 

(paragraph 6.9, and note 315, and Clause 10) 

(17) The requirement, currently found in section 2(a) of the Recogni-
tion of Divorces and Legal SeparationsAct 1971, that an overseas 
divorce be obtained by “judicial or other proceedings” should 
apply to all jurisdictional bases for the recognition of foreign
divorces, annulmentsand legal separations;and the phrase “judi-
cial or otherproceedings” should,in relation to a foreign country,
include acts which constitute the means by which a divorce, 
annulment or legal separation may be obtained in that country
and are done in compliance with the procedure required by the 
law of that country.

(paragraph 6.11and Clauses 3( l)(a)(i)and 12(1)) 

(18) The requirement, currently found in section 2(b) of the Recogni-
tion of Divorcesand Legal SeparationsAct 1971, of effectiveness 
under the lawofthecountryin whichthe divorceetc. was obtained 
shouldbe applied to the recognition of a foreign annulment. 

(paragraph 6.12 and Clause 3(l)(a)(ii)) 

(19) The requirement of effectiveness under the law of the country
wherethedivorceetc.was obtainedshouldbe extended,in the case 
oftherecognitionofdivorces,annulmentsandlegalseparations,to 
recognition on thejurisdictionalbasis of domicile,as that term is 
understood in the recognition forum. 

(paragraph 6.13 and Clause 3(l)(a)(ii),(b)and 3(3)) 

(20) The uncertaintyas to the effectof sedions 2 and 3of the Recogni-
tionof Divorcesand LegalSeparationsAct 1971in the application
of the requirement of effectivenesswhere the jurisdictional basis 
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of recognitionis that of the nationality of one of the parties should 
beresolvedby providingthat a divorce,annulmentorlegalsepara-
tion obtained in a territory formingpart of a stateof which either 
party was a national should have to be effective throughout the 
whole state, and not just the territory thereof, before it can be 
recognisedin any part of the United Kingdom.

(paragraph 6.16 and Clause 6(a)(ii)and (b)(ii)) 

(21) The jurisdictional bases for recognition of foreign divorces and 
legal separations, set out in section 3 of the Recognition of 
Divorces and Legal SeparationsAct 1971,should (subject to (22),
below) apply also to the recognition of foreignannulments. 

(paragraph 6.17 and Clause 3(l)(b)) 

(22) The limitationin section 3(2) of the Recognition of Divorces and 
Legal Separations Act 1971 that a divorce or legal separation
obtained in the country of either party’s domicile, in the sense of 
that term under the law of that country, should onlybe recognised
if domicile in that sense was a ground of jurisdiction ih divorce 
or legal separation should not be preserved in new legislation
governing the recognition of foreign divorces, annulments and 
legal separations; but domicile in the foreign sense should be 
restricted to the concept of domicile used in the foreign country
in matters of family law. 

(paragraph 6.18 and Clause 3(3)) 

(23) The principle of the common law, that domicileis appropriate to 
determine a person’s status, shouldbe preserved, and recognition
affordedto an annulmentobtained in the countryof the domicile. 

(paragraphs 6.19 to 6.30) 

(24) The approach of section 6 of the Recognition of Divorces and 
Legal SeparationsAct 1971which in relation to domicilerequires
reference to the domicileof both spousesshouldbe abandoned.A 
divorce, annulment or legal separation obtained in the country of 
the domicile of one spouse alone should be recognised in the 
United Kingdom. 

(paragraph6.26 and Clause 3(l)(b), (3)) 

(25) A foreigndivorce,annulmentor legal separationshouldno longer
be recognised in the United Kingdom simplyon the basis that it is 
recognisedin (though not obtained in) the country of the spouses’
domiciles. 

(paragraph 6.29) 

(26) Section16ofthe Domicileand MatrimonialProceedingsAct 1973 
shouldbe repealedand be replaced only insofaras the recognition
of other British divorces, annulments and legal separations is to 
be restrictedto decreesgranted by a court of civiljurisdiction.

(paragraph 6.30 and Clauses 1, 13(2)and the Schedule)) 
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(27) The jurisdictional requirements, for the recognition of a foreign
annulment, of domicile,habitual residence or ~tionali ty,should 
in the case of proceedingscommenced after the death of either or 
both of the parties to the marriage, be regarded as satisfiedif they 
were satisfiedby a party to the marriageat the date of his death. 

(paragraphs6.32 and Clause 3(2)) 

(28) The fact that an annulment has been obtained in the country in 
which the marriage was celebrated should not be a ground for 
recognition of the annulment in the United Kingdom.

(paragraphs6.33 and 6.34) 

(29) The principles of section 4(1) of the Recognition of Divorces 
and Legal SeparationsAct 1971, dealing with cross-proceedings,
should be extended to the recognition of foreign annulmentsand 
ofallforeigndivorcesand legal separations,whateverthejurisdic-
tional basis of recognition. It should be made clear that the prin-
ciples of section 4(1) do not affect requirements for recognition
other than the date on which thejurisdictionalrequirementshave 
to be satisfied. 

(paragraph 6.39 and Clause4(1)) 

(30) The principles of section 4(2) of the Recognition of Divorces and 
LegalSeparationsAct 1971,dealingwith the conversionof a legal
separation into a divorce, should apply to all legal separations
recognised in the United Kingdom, whatever the jurisdictional
basis of recognition. It should be made clear that the conversion 
must be effective in the country where the legal separation was 
obtained (including the amendment to the requirement of 
effectivenessrecommended in (20), above) and that a “country” 
can include a territory which is part thereof when recognition of 
the legal separationis based on the connecting factorsof habitual 
residence or domicile. 

(paragraph6.39 and Clauses4(2) and 6(b)) 

(31) The principles of section 5 of the Recognition of Divorces and 
Legal SeparationsAct 1971,dealingwith proof of factsrelevant to 
recognition, should be extended to recognition of foreign
annulments and of all foreign divorces and legal separations,
whatever thejurisdictionalbasis of recognition, with the proviso
that, forthe purposesofthat section,a “findingoffact”in a foreign 
court shall not include a hding as to domicilein the same sense 
in which the term is used in thiscountry. It shouldbe made clear 
that, in thiscontext,referenceto the “country” in which a person
is habitually resident or domiciled includes a territory which is 
part thereof. 

(paragraph6.40 and Clauses 5 and 6(c)) 

(32) The rule, currently found in section 6(5) of the Recognition of 
Divorcesand Legal SeparationsAct 1971,preserving the effect of 
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recognition of foreign divorces or legal separations under other 
statutoryprovisionsshouldbe retainedandappliedto the recogni-
tion of foreign annulments. 

(paragraph 6.42 and Clause2@)) 

(33) The Colonial and Other Territories (Divorce Jurisdiction) Acts 
1926 to 1950 (andreferencesto theseActs in otherlegislation)and 
the Matrimonial Causes (War Marriages) Act 1944 are obsolete 
and shouldbe repealed; though provision shouldbe made for the 
continuedrecognition ofdivorcesandannulmentsobtainedin the 
past and recognised under these statutes. 
(paragraphs6.43 to 6.48 and Clauses 9(4), (5)(c)and (d), 13(2) and 

the Schedule)) 

(34) Wherethevalidityofanydivorceorannulment(whetherobtained 
elsewherein the British Islesor overseas)isentitledto recognition
in any part of the United Kingdom the fact that the divorce or 
annulmentwould notbe recognisedelsewhereshouldnot preclude
either spouse,under the law of that part of the United Kingdom,
fiom remarrying in that part, nor cause the marriage of either 
spouse, whether taking place in that part of the United Kingdom 
or elsewhere, to be treated as invalid. 

(paragraph 6.56 and Clause 7) 

(35) Wherea divorceor annulmentisgrantedin anypart ofthe United 
Kingdom, neither spouse should be regarded, under the law of 
that part of the United Kingdom, as incapable of remarrying on 
the groundthat the divorceor annulmentwould not be recognised
in any other country. 

(paragraph 6.57 and Clause 7) 
~ 

(36) The Marriage (Scotland) Act 1977 should be amended so as to 
provide that section 3(5) thereof (which requires a party to a 
marriage in Scotland to submit a certificate of legal capacity to 
marry from the authoritiesin the state of his domicile) does not 
apply where a person is capable of remarrying in the United 
Kingdom by reason of (34) or (35) above, but cannot obtain a 
certificateof no impediment becausethe stateofhisdomiciledoes 
not recognise the divorce or annulment. 

(paragraph 6.58 and Clause 11) 

' 

(37) Legislative intervention, to provide generally that a foreign
annulment,when recognised in any part of the United Kingdom,
should be given the same effect as an annulment obtained in that 
part, is unnecessary. 

(paragraph6.61) 

(38) Recognitionof a divorce,annulmentor legal separationunder the 
proposed legislation may be refused in any part of the United 
Kingdomif, at the timewhen it was obtained,it was irreconcilable 
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with a previous decision, as to the subsistence or validity of the 
marriage, made by a court in that part of the United Kingdom or 
madeelsewhereand recognisedor entitledto be recognisedinthat 
part of the United Kingdom. 

(paragraph 6.66 and Clause 8( 1)) 

(39) Recognitionof a divorceor legal separationmay be refused in any 
part of the United Kingdom if it was obtained at a time when, 
accordingto the lawof that part of the UnitedKingdom(including
its rules of private international law), there was no subsisting
marriagebetween the parties. 

(paragraph 6.66 and Clause 8(2)) 

(40) Other grounds for refusing recognition to a foreign annulment 
should be the same as those currently provided, in relation to 
foreign divorces and legal separations, by section 8(2) of the 
Recognition of Divorces and LegalSeparationsAct 1971, namely 
want of notice of the proceedings, failure to provide reasonable 
opportunity to take part in the proceedings, or that recognition
would manifestlybe contrary to public policy.

(paragraph6.67 and Clause 8(3)) 

(41) A court in the United Kingdom, in recognising an annulment, 
shouldnot be required (as it is not now requiredwhen recognising 
a divorce or legal separation) to recognise any finding of fault or 
any maintenance, custody or other ancillary order made in the 
annulmentproceedings. 

(paragraph6.68 and Clause 8(4)) 

(42) Newlegislationapplicableto therecognitionofannulmentsshould 
apply to annulments obtained before as well as after the date on 
whichthelegislationcomesintoforce,subjectto the sameprovisos 
as currently apply to the recognition of foreigndivorcesand legal
separations(in section lO(4) of the Recognition of Divorces and 
Legal Separations Act 1971) relating to entitlement to acquired 
property rights and prior decisions of other British courts. 

(paragraph 6.69 and Clause9(1) and (2)) 

(43) Amendment of the law relating to the recognition of foreign
divorces and legal separation should also have similar 
retrospective effect to that outlined in (42) above, save where 
it amounts to the withdrawal of recognition, as in the case of 
recognition on the basis that a divorce or legal separation was 
recognised in the country of the spouses’ domiciles (see (25)
above). In such casesthe new rules shouldnot apply so asto affect 
the validity of any divorce or legal separation obtainedbefore the 
legislationtoimplementtheserecommendationscomesintoforce. 

(paragraph 6.70 and Clause 9(4) and (5)(b), and (e)) 
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APPENDIX A 

RECOGNITION OF DIVORCES, ANNULMENTS AND LEGAL 
SEPARATIONS BILL 

ARRANGEMENTOF CLAUSES 

Divorces, annulments andjudicial separations
granted in the British Islands 

Clause 

1. Recognition in United Kingdom of divorces, annulments and judicial
separationsgranted in the British Islands. 

Overseas divorces, annulments and legal separations 
2. Recognition in the United Kingdom of overseas divorces, annulments 

and legal separations. 
3. Groundsfor recognition. 
4. Cross-proceedingsand divorces followinglegal separations. 
5. Proof of facts relevant to recognition. 

Supplementary provisions 
6. Modihxtions of ss.3 to 5 in relation to countriescomprisingterritories 

7. Non-recognitionofdivorceor annulmentin anotherjurisdiction no bar 

8. Refusal of recognition. 
9. Provisions as to divorces, annulments etc. obtained before 

commencement of Act. 
10. Effect of divorces and annulments on wills. 
11. Amendment of Marriage (Scotland)Act 1977. 
12. Interpretation. 
13. Short title, repeals, extent and commencement. 

having Merent systemsof law. 

to remarriage. 

Schedule: Repeals 
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Recognition ofDivorces, Annulments and Legal Separations Bill 

DRAFT 
OF A 
BILL 

To amend the law relating to the recognition of annulments;to re-enact 
with amendmentsthe provisions of the Recognition of Divorces and 
LegalSeparationsAct 1971;to make M e r  provision with respect to 
the effect of divorces and annulments on wills; and for connected 
purposes.

BE IT ENACTED by the Queen’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in thispresent Parliamentassembled, and by the authority
of the same, as follows:-

Recognitionin Divorces, annulments andjudicial separations granted in the British 
United Islands 
Kingdom of 
divorces, 1.-(1) Subjectto section 9(4) and (5)(a) of this Act, no proceedings
annulments in any part of the British Islands shall be regarded in any part of the
andjudicial United Kingdom as validly dissolving or annulling a marriage unless 
grantedin the instituted in a court of civiljurisdiction.
British 
Islands. (2) Subject to section 8 of this Act, the validity of any divorce,

annulmentorjudicial separationgrantedby a court of civiljurisdiction
in any part of the British Islands shall be recognised throughout the 
United Kingdom. 
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EXPLANATORYNOTES 

Clause 1 
1. Clause 1 provides for the automatic recognition of divorces, 

annulmentsandjudicial separationsgrantedby courtsanywherein the 
British Islands. It also deniesrecognition to extra-judicialdivorcesand 
annulmentsobtained in the British Islands. 
2. Subsection l(l), whose effect is similar to that of section 16(1)

of the Domicile and Matrimonial Proceedings Act 1973,makes clear 
(followingthe recommendationin paragraph 4.14of the report) that it 
is only to divorcesand annulmentsgrantedby civil courts that recogni-
tion is to be given, thus paving the way for the repeal, in clause 13(2)
and the Schedule,of section 16of the 1973Act. Because of the absence 
of evidenceof extra-judicial legal separations,subsection 1( 1) does not 
extendto them.No definitionisprovidedin the Billof “BritishIslands” 
(unlike the Recognition of Divorces and Legal Separations Act 1971 
where a definition of British Islesis provided in section 10(2)), because 
the Interpretation Act 1978,section 5 and Schedule 1 provides the 
following identical definition: ‘We United Kingdom, the Channel 
Islands and the Isle of Man.” It is made clear by clause 12(1) that 
referenceto a “part of the United Kingdom”,here and elsewherein the 
Bill, means England and Wales or Scotlandor Northern Ireland. 
3. Subsection l(2) implements the recommendations in paragraphs

4 and 5 and 4.10 of the report that automatic recognition should be 
given throughout the United Kingdom to nullity decrees obtained 
anywhere in the British Islands. The subsection combinesthis reform 
of the law with a restatement of the rule, currently found in section 1 
of the Recognition of Divorces and Legal SeparationsAct 1971,that 
similarautomaticrecognitionofdivorceandjudicialseparationdecrees 
of British courts be accorded throughout the United Kingdom. The 
phrase “granted by a court ...in any part of the British Islands” is, as 
is pointed out in paragraph 4.14of the report, adopted in preference to 
“granted under the law of’ as used in section 1 of the 1971Act. 
4.Clause8,to whichsubsection l(2)ismadesubject,providescertain 

grounds for the non-recognition of decreesof divorce, nullity andjudi-
cial separationobtained in the British Islands. 

5. It ismadeclear by clause 12(l), below,that the term “annulment”, 
usedin subsection 1(2),includesbotha decreeand adeclaratorofnullity
of marriage. 
6.Clause 1 appliesto decreesobtained in the British Islands,whether 

obtained before or after the Bill comes into effect and, in the case of 
divorcesandjudicial separations,whether obtained before or after the 
comingintoforceof the Recognition of Divorcesand Legal Separations
Act 1971:seeclauses9(1) and (3),below. However,the denialofrecogni-
tion in subsection l(1) is made subject to clause 9(4) and 5(a), below, 
which have the effect that clause l(1) does not apply to a divorce (and
onlya divorce)obtainedbefore 1974and recognisedasvalid at common 
law. 
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. . . .  

Recognition ofDivorces, Annulments and Legal Separations Bill 

Overseasdivorces, annulments and legal separations 
2. Subject to sections 8 and 9 of this Act, the validity of a divorce, 

annulment or legal separation obtained in a country outsidethe British 
Islands (in this Act referred to as an overseas divorce, annulment or 
legal separation)shallbe recognised in the United Kingdomif, and only
if,it is entitled to recognition-

in 
the United 
Kingdom of 
overseas 
divorces,
annulments 
and legal
separations. (a) by virtue of sections3 to 6 of this Act, or 

(b) by virtue of any enactmentother than this Act. 
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EXPLANATORYNOTES 

Clause2 
1. This clauseprovidesthat an overseas divorce,annulmentor legal

separation, i.e. one obtained outside the British Islands, shall only be 
recognised if it is entitledto recognition under clauses 3to 6 of the Bill 
orby virtue of any otherenactment. Thishas the effectof excludingthe 
recognition of overseas annulments under the existing common law 
rules, thus implementing the general recommendation in paragraph
3.13 of the report that the recognition of foreign annulmentsshould be 
placed on a statutory basis. As recommended in paragraphs 6.3 and 
6.30 of the report, it avoids the confusing two-fold definition in the 
Recognition of Divorces and Legal SeparationsAct 1971of “overseas 
divorces and legal separations” and “divorces and legal separations
obtained ina country outsidethe British Isles”. 

2. The effect of paragraph (a) in relation to the present law as to 
recognitionofoverseasdivorcesandlegalseparationsisthat recognition 
on the basis of domicile in the sense in which that term is used in the 
United Kingdom (see clause 3, below) will be governed by the same 
provisions as currently apply under the Recognition of Divorces and 
Legal Separations Act 1971 to recognition on the basis of habitual 
residence, nationality, or domicile in the foreign sense of the term. 
Subject to that, paragraph (a) preserves the present exclusion of 
common law rules as to the recognition of overseas divorces and legal
separations.

3. Paragraph (b) preserves in relation to the recognition of overseas 
divorces and legal separations, and extends to overseas annulments,
their recognition under any other enactment, in accordance with the 
recommendation in paragraph 6.42. The number of relevant other 
enactments will be reduced by the repeal of the Colonial and Other 
Territories (Divorce Jurisdiction) Acts 1926 to 1950 and the 
Matrimonial Causes (War Marriages) Act 1944, as recommended in 
paragraphs 6.43 to 6.48, and as provided for in clause 13(2) and the 
Schedule,below. 

4. Clause 2 is made subject to clauses 8 and 9. Clause 8 provides
certain grounds for the non-recognition of overseas divorces,
annulmentsand legal separations.Althoughclause2 laysdown the only
groundsforrecognition,thisismadesubjecttoclause 9whichpreserves,
by subsections 9(4) and (3,the recognition of the validity of various 
other overseas divorces, annulmentsand legal separations. 

5. It is made clear, by clause 12(1), that the references here and 
elsewhere in the Bill to overseas annulments include any decree or 
declaratorof nullity of marriage, however expressed. 

6. Clause2, as elsewherein the Bill, refers to overseas separationsas 
legal separations; whereas clause 1, in relation to separation decrees 
granted in the British Islands, refers to them as judicial separations.
The reason for the difference in terminology is that recognition under 
clause 1is limited to decreesof courts of civiljurisdictionin the British 
Islands, whereas overseas separations may, within the terms of the 
Hague Convention on the Recognition of Divorces and Legal Separa-
tions (1970), include those obtained by, for example, administrative 
rather thanjudicialproceedings. 
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Recognition of Divorces,Annulments and Legal Separations Bill 

Groundsfor
rwtion.separation shallbe recognised if-

3.-(1) The validity of an overseas divorce, annulment or legal 

(a)the divorce,annulmentor legal separation-
(i) was obtainedby means ofjudicialor otherproceedings;and 
(ii) is effective under the law of the country in which it was 

(b) at the date of commencement of the proceedingseither party to 
the marriage-
(i) was habitually resident in the country in which the divorce, 

(ii) was domiciledin that country; or 
(iii) was a nationalof that country. 

obtained;and 

annulmentor legal separationwas obtained;or 

(2) In the case of an overseas annulment obtained in proceedings
commencedafter the deathof oneorboth of the partiesto the marriage,
subsection(l)(b) above shall Zie treated as complied with ifa deceased 
party to the marriage-

(a)was at death habitually resident in the country in which the 

(b) was at death domiciledin that country; or 
(c) was at death a national of that country. 

(3) For the purposes of subsections(l)(b)(ii)and (2)(b)above,a party 
to the marriage shall be treated as domiciled in the country in which 
the overseas divorce, annulment or legal separation was obtained if he 
was domiciledin thatcountryeitheraccordingto thelawofthat country
in family matters or according to the law of that part of the United 
Kingdom in which the question of recognition arises. 

annulmentwas obtained; or 
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EXPLANATORYNOTES 

Clause3 
1. This clause lays down the main criteria and jurisdictional bases 

for the recognition in the United Kingdom of “overseas divorces, 
annulments and legal separations”, which are dehed  in clause 2 as 
those obtainedin a country outsidethe British Islands. The meaning of 
“country” is further explained, in clause 6(a), below, in relation to 
countries comprising several territories, and in clause 12(2),below, in 
relationtoa colonyorotherdependentterritoryoftheUnited Kingdom. 

2. Subsection 3(1)(a)(i) lays down as a requirement of recognition
that the overseas divorce, etc. was obtained by means of judicial or 
otherproceedingsin, by reasonofclause2, a countryoutsidethe British 
Islands. This requirement is currentlyto be found in section 2(a) of the 
Recognition of Divorces and Legal SeparationsAct 1971and the effect 
of subsection 3(l)(a)(i) is, followingthe recommendationin paragraph
6.9 ofthereport,toextendtherequirementtotherecognitionofoverseas 
annulments, thereby making it clear that an extra-judicial annulment 
whichfallswithinthewords ofthesubsectionmay berecognised.Clause 
12(l), implementingthe recommendation in paragraph 6.11,provides
further explanation of the meaning of “judicial or other proceedings”
andthismarksa changefromthe 1971Act. Followingtherecommenda-
tion in paragraph 6.11 of the report, subsection 3(l)(a)(i) also extends 
therequirement of section 2(a)of the 1971Act to overseasdivorcesand 
legalseparationswherethejurisdictionalbasisofrecognitionisdomicile 
in the sense in which that term is used in the United Kingdom. 

3. Subsection 3(l)(a)(ii) lays down as a requirement of recognition
that the overseasdivorce, etc. was effectivein the country where it was 
obtained. This requirement is currently to be found in section 2(b) of 
the Recognition of Divorces and Legal SeparationsAct 1971 and the 
effect of subsection 3(l)(a)(ii) is, following the recommendations in 
paragraphs 6.12 and 6.13 of the report, to extendthis requirementboth 
to overseas annulments and to overseasdivorcesand legal separations
where thejurisdictional basis of recognition is domicilein the sense in 
which that term is used in this country. Where recognition is based on 
the nationality basis of jurisdiction the requirement of effectiveness 
must, under clause 6(a)(ii), below, in the case of a country comprising
several territories, be satisfied in terms of effectiveness throughout the 
whole country and not just the territory where the divorce, etc. was 
obtained. 

4. Subsection 3(1)(b) contains similar jurisdictional rules for the 
recognition of overseas divorces, annulmentsand legal separations to 
those to be found in section 3(1) of the Recognition of Divorces and 
Legal SeparationsAct 1971. The main differences are that subsection 
3(l)(b), followingthe recommendationin paragraph 6.17 of the report,
extendsto the recognition of foreign annulmentsand to recognition on 
the basis of domicile in the sense in which that term is used in the 
United Kingdom (see subsection 3(3), below). This has the effect that a 
foreign divorce or legal separation will in future be recognised if 
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EXPLANATORYNOTES 

Clause3 (continued) 
obtained in the country of only one spouse’s domicile (see the 
recommendation in paragraph 6.26), but will no longer be recognised
if obtained in the domicile of neither spouse but recognised in the 
domicile, or domiciles,of both (see the recommendation in paragraph
6.29). Thereare savingprovisions,in clause9(4)and 5(b) and (e)below, 
for overseas divorces and legal separations obtained before the Bill 
comes into force and which would have been recognised on this latter 
basis. Subsection3(l)(b) and otherprovisionsoftheBill referto a “party 
to the marriage”, rather than to a “spouse”, which is the terminology
of the Recognition of Divorces and Legal Separations Act 1971. The 
change was made because of the extension of the scope of that Act by
the Bill to include annulments. Although some annulmentsmay be of 
void marriages,the phrase“party to the marriage” is consideredapt for 
such cases, following the precedent of sections 5(3) and 7(3) of the 
Domicile and Matrimonial ProceedingsAct 1973. 

5. The reference in subsection 3(l)(b) to the date of the 
commencementofthe proceedingsas the dateon which the appropriate
jurisdictional connection must be satisfied is modified by subsection 
3(2),below,incasesofrecognitionofoverseasannulmentsifoneorboth 
spouses has died before the overseas proceedings were commenced. 
The meaning of domicile in subsection 3(1)(b) is M e r  explained
in subsection 3(3), below. The reference to nationality is qualified in 
subsection 12(2),below. 

6. Subsection 3(2) applies only to the recognition of overseas 
annulmentsand, for the reasons set out in paragraph 6.32 of the report,
adapts the date on which the jurisdictional requirement in subsection 
3(l)(b) has to be satisfied (the date of the commencement of the 
proceedings) in the case of an annulment obtained after the death of 
one or both of the spouses. In such a case, the date of the death of 
the spouse with whom the jurisdictional link is to be established is 
substituted for the date of commencementof the proceedingsoverseas. 

7. Subsection 3(3) makes it clear that the reference to the domicile 
basis of jurisdiction in subsections 3(l)(b)(ii) and 3(2)(b) refer to two 
alternativeconcepts of domicile. First, an overseas divorce,etc. willbe 
recognised if it was obtained in the country of either party’s domicile 
in the sensein which that term is used in the foreign country in matters 
of familylaw. For the reasons given in paragraph 6.18 of the report, this 
marks a change in relation to the recognition of overseas divorcesand 
legal separationsfiom the provision in section 3(2) of the Recognition
of Divorces and Legal Separations Act 1971, where domicile in the 
foreign sensemay only be relied on ifit there constitutesajurisdictional
groundin mattersof divorce or legal separation.The secondconcept of 
domicile is that used in the part of the United Kingdom where the 
question of recognition arises, and its inclusions within the general
provisionsof subsection 3(l), by virtueof subsection 3(3),enableseffect 
to be given to the recommendations in paragraphs 6.3 and 6.30 that 
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Clause3 (continued) 
separate treatmentofrecognitionon this domicilebasis (as is nowfound 
in section 6 of the Recognition of Divorces and Legal Separations Act 
1971) need not be retained. 

I 

, 
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qm- 4.-( 1) Where there have been cross-proceedings,the validity of an 
and overseas divorce, annulment or legal separation obtained either in the

divorces legal original proceedingsor in the cross-proceedingsshallbe recognised if-
=p=tiOnS. (a)the requirements of subparagraph (i) or of sub-paragraph (ii) or 

of sub-paragraph (iii) of subsection (l)(b) of section 3 of this Act 
are satisfied in relation to the date of the commencementeither 
of the original proceedingsor of the cross-proceedings,and 

(@the validity of the divorce, annulment or legal separation is 
otherwise entitled to recognition by virtue of the provisions of 
this Act. 

(2) Where a legal separation, the validity of which is entitled to 
recognition by virtue of the provisions of section 3 of this Act or of 
subsection (1) above is converted, in the country in which it was 
obtained,intoa divorcewhich iseffectiveunder the lawof that country,
the validity of the divorce shall be recognised whether or not i t  would 
itself be entitled to recognition by virtue of those provisions. 
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Clause 4 
1. Subsection 4(1) embodies the substance of a provision already

found in section 4( 1)of the Recognition of Divorcesand LegalSepara-
tionsAct 1971.It has been extended,in accordancewith therecommen-
dation in paragraph 6.39 of the report, to recognition of overseas 
annulments and to the recognition of foreign divorcesand legal separa-
tions on the jurisdictional basis of domicileas that term is used in the 
United Kingdom. It has been made explicit, as was implied in section 
4( 1)of the 1971Act, that, although the date at which thejurisdictional
requirementsof subsection 3(I)(%)must be satisfiedis variedin the case 
of cross-proceedings, all other requirements of recognition must be 
satisfied. 

2. Subsection 4(2) has similareffectto section 4(2) of theRecognition
of Divorces and Legal Separations Act 1971. It applies merely to the 
conversion of legal separations into divorce; but, following the 
recommendations in paragraph 6.39 of the report, subsection 4(2) is 
slightly wider than its counterpart in the 1971Act in that it applies to 
recognition on the basis of domicileas that term is used in the United 
Kingdom, as well as, in accordance with the present law, to the other 
jurisdictional bases listed in subsection 3(l)(b). Subsection 4(2) also 
makes clear that the conversion must be effective in the country in 
which the legal separation was obtained. Modification of subsection 
4(2) is made by clause 6(b),below, in relation to countries comprising
territories having different systems of law. 

I 
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5.-( 1) For the purpose of deciding whether an overseas divorce, 
annulment or legal separation is entitled to recognition by virtue of 
sections 3and 4 of thisAct, any findingof fact made (whetherexpressly 
or by implication) in the proceedingsby means of which the divorce, 
annulment or legal separation was obtained and on the basis of which 
jurisdictionwas assumedin those proceedingsshall-

(a)if both parties to the marriage took part in the proceedings, be 
conclusiveevidence of the fact found;and 

(b) inanyothercase,be suiticientproof ofthatfact unlessthecontrary
is shown. 

Proofoffacts 

recognition. 
to 

(2) In thissection‘‘findingof fact” includesa findingthat eitherparty 

(a)was habitually resident in the country in which the divorce, 

(b) was under the law of that country domiciledthere; or 
(c)was a national of the country in which the divorce,annulmentor 

(3) For the purposesof subsection(l)(a)above, a party to the marri-
age who has appearedinjudicial proceedingsshallbe treated as having
taken part in them. 

to the marriage-

annulmentor legal separationwas obtained;or 

legal separationwas obtained. 
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Clause5 
Thisclauseis in broadly similarterms to section 5 of the Recognition

of Divorces and Legal Separations Act 1971. The main differences, 
implementing the recommendation in paragraph 6.40 of the report, 
are, first, that the clause extends to overseas annulments and also to 
recognition on the basis of domicile as used in the United Kingdom.
Secondly,this extension to the domicilebasis has required subsection 
5(2) not to include within the term “fmding of fact” a finding by the 
foreign court as to domicile in the sense in which the term is used in 
the UnitedKingdom.Modificationof clause5(2) is madeby clause6(c),
below in relation to countries comprising territories having different 
systemsof law. 
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Supplementaryprovisions 
Modifications 6. In relation to a country comprisingterritories in which different 
Ofss.3 to 5 * systems of law are in force in matters of divorce, annulment or legalrelationto
cOuntrieS separation-
mmP%- (a)section 3 of this Act shall have effect subject to the followingterntones 

(i) in the case of a divorce, annulment or legal separation the
having
diferent 
systemsoflaw. recognition of the validity of which depends on whether the 

requirements of subsection (l)(b)(i) or (ii) or subsection (2)(a) 
or (b) of section 3 of this Act are satisfied, that section (except
subsections(l)(b)(iii)and (2)(c))shallhave effectasifeachterritory 
were a separatecountry; 
(ii) in the case of a divorce, annulment or legal separation the 

recognition of the validity of which depends on whether the 
requirements of subsection(l)(b)(iii)or subsection (2)(c) of 
section 3ofthisAct aresatisfied,subsection(1)ofthat section 
shall have effect as if for paragraph (a)(ii) there were 
substitutedthe followingparagraph-
“(ii)is effective throughout the country in which it was 

obtained” 
(b)section 4 of this Act shall have effect subject to the following

modifications-
(i) in thecaseof a legalseparation,therecognitionof thevalidity

of which dependsonwhether the requirementsof subsection 
(l)(b)(i) or (ii) of section3of thisAct are satisfied,subsection 
(2) of section 4 shall have effect as if each territory were a 
separatecountry; 

(ii) in the case of a legal separationthe recognition of the validity
of which depends on whether the requirementsof subsection 
(l)(b)(iii) of section 3 of thisAct are satisfied, subsection (2)
of section 4 shall have effect as iffor the words “is effective 
under the law of that country” there were substituted the 
words “is effectivethroughout that country”, 

(c) paragraphs (a) and (b) of section 5(2) of thisAct shall each have 
effect as ifeach territorywere a separatecountry. 

modifications-
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Clause 6 
1. This clause makes modifications of clauses 3 to 5 to provide for 

the case where the country with which the jurisdictional connection,
under clause 3(1 (b), is established is one which comprises several 

2. Subsection 6(u) i) This modifies clause 3(1) ) and (2) and 

of Divorcesand Legal SeparationsAct 1971that inrelation to recogni-
tion on the basis of habitual residence or domicilein the foreign sense,
where a country (such as the U.S.A.) has separateterritories (e.g. New 
York or Califorma) with separate systems of family law, the jurisdic-
tional connection shouldbe with the territo and not with the country.
However, subsection 6(a)(i)goes further a n 8followin the recommen-

tion of overseasannulmentsand to recognitionon the basis of domicile 
as the term is used in the United Kingdom (undersubsections3 l)(b)(i)
and (ii), 3(2)(a) and (b)).Where, however,recognition is on the6asis of 
nationality (under subsections 3(1)(b)(iii) and 3(2)(c)), the policy of 
section 3(3) of the 1971Act is mamtained and the connectionmust be 
with the country and not with an individualterritory.

3. Subsection 6(a)(ii), following the recommendation in paragraph
6.16 of the report, clarifies (because the Recognition of Divorces and 
Legal Separations Act 1971 was thought to be unclear on this issue)
the relabon between the requirement of effectiveness in subsection 

temtories which have differentsystemsof law. 

preserves the effect oithe provision in section 3(3) oF”the Recognition 

dationin paragraph 6.15, note 331of the report, extenCfs this to recogni-

and thejurisdictional basis of nationality, under subsections 
and 3(2)(c),where the overseasdivorce,etc. was obtained in 
territories of a federal country such as the U.S.A. whose 

se arate territories have their own rules of family law. The combined 

such a federalcountry falls for recoption on thejurisdictionalbasis of 
nationality,the nationalityconnectionmust be mth the federalcountry 
as a whole and the divorce, etc. must be effectivethroughoutthe whole 
federalcountry.

4. Subsection 6(b), which has no counterpart in section 4 of the 
RecognitionofDivorcesandLegalSeparationsAct 1971,makes modifi-
cationsto clause4(2)followingthepattern ofthe modificationsto clause 
3 made by subsechon6(a). Ths  is in accordancewith the recommenda-
tions in paragraph 6.39 of the report. The effect of subsection 6(b)(i is 

conversion rule in clause 4(2), thejurisdictional links with a “country”
based on domicile and habitual residence (but not on nationality)may
be satisfiedby a link with a “temtory” within the “country”. The effect 
of subsection 6(b)(ii) is that, in the case of the recognition of a legal
separation for the purposes of clause 4(2) based on the jurisdictional
connecbonof nationahty,the requirementofeffectivenessin clause4(2)
requires effectivenessthroughout the whole country of the nationality.

5 .  Subsection6(c), in accordancewith the recommendationsin para-
graph 6.40 of the report, modifies clause 5(2 following the pattern 

Subsection6(c)makes clear(as section 5 of the Recognitionof Divorces 
and Legal SeparationsAct 1971does not) that references to “country” . 
in subsections 5(2)(a) and (b) ma include references to a “territory” 

to nationality under subsection 5(2)(c). 

ef!ect of these provisionsis that, where an overseasdivorceobtained in 

that,inthecaseofrecognitionofalegalseparationforthepurposeso2the 

of the modifications made to clause 3 by suLsection 6(a)(i), above. 

within that “country”. This modiIcation does not apply to findings as 
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Non-recog- 7. Where,inanypart oftheUnitedKingdom,a divorceorannulment 
nitionof has been granted by a court of civil jurisdiction or the validity of a
divorceorannulmentin divorce or annulment is recognised by virtue of this Act, then the fact 
mother that the divorce or annulmentwould not be recognised elsewhere shall 
jurisdictionno not preclude either party to the marriage fiom re-marrying in that 
bar to part of the United Kingdom or cause the re-marriage of either party 

(wherever the re-marriage takes place) to be treated as invalid in that 
Part-
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Clause 7 
1. This clause deals with the effect of the recognition of a divorce 

or annulmenton the capacity of eitherparty to remarry. It goes further 
than section 7 of the Recognition of Divorces and Legal Separations
Act 1971 (which only applies in terms to marriages in the United 
Kingdom) in that not only does it apply to the recognition of annul-
ments, but it extends to capacity to remarry whether in the United 
Kingdom or elsewhere, following a divorce or annulment. This 
implements the policy explained in paragraph 6.56 of the report. The 
clauseappliesboth to British and to overseasdivorcesand annulments 
recognised in any part of the United Kingdom. This means, therefore, 
that X,for example, a Scottish or a French divorce or annulment is 
recognisedin EnglandorWalesunderclause 1andclause2respectively,
the fact that the divorceor annulmentisnot recognised in the Republic
of Ireland where the parties are domiciledwil l  not affect the validity in 
England of any remarriageby oneof theparties,whetherthe remarriage
takes place in England,elsewherein the United Kingdom or overseas. 

2. Byincludingwithinitstermsalldivorcesandannulmentsentitled 
to recognition under the Bill, this clause applies also to those divorces 
and annulmentsrecognised by reason of an enactmentwhose effect is 
preserved by clause 2(b), above and by reason of the recognition rules 
preserved by clause 9(4) and (3,below. I 

I 
3. This clause also implements the policy explained in paragraph

6.57 of the report that a divorce or annulment granted in any part of 
theUnited Kingdomshouldhavethe sameeffectinthat partonaparty’s
capacity to remarry as a divorce or annulmentobtained elsewhereand 
recognisedin that part. 
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Refusalof 
recogtzition. of-8.-( 1) Subject to section 9 of this Act, recognition of the validity 

(a)a divorce, annulment orjudicial separationgranted by a court of 
civiljurisdictionin any part of the British Islands, 

(b) an overseas divorce, annulment or legal separation, may be 
refused in any part of the United Kingdom if the divorce, 
annulmentor separation was granted or obtained at a time when 
it was irreconcilable with a decision determiningthe question of 
the subsistenceorvalidityofthe marriageofthepartiespreviously
given (whetherbefore or after the commencementof this Act) by 
a court of civiljurisdictionin that part of the United Kingdom or 
by a court elsewhere and recognised or entitled to be recognised
in that part of the United Kingdom. 

(2) Subject to section 9 of this Act, recognition of the validity of a 
divorce orjudicial separation grantedby a court of civiljurisdictionin 
any part of the British Islands or of an overseasdivorce or legal separa-
tion may be refused in any part of the United Kingdom if the divorce 
or separationwas granted or obtained at a time when, accordingto the 
law of that part of the United Kingdom (including its rules of private
internationallawandtheprovisionsofthisAct), therewasno subsisting
marriagebetween the parties. 

(3) Subjectto section 9 of this Act, recognition by virtue of section 2 
of this Act of the validity of an overseas divorce, annulment or legal
separation may be refused if -

(a)it was obtained -
(i) without such steps having been taken for giving notice of the 

proceedingsto a party to the marriage as, having regard to the 
nature of the proceedings and all the circumstances, should 
reasonably have been taken; or 

(ii) without a party to the marriage having been given (for any 
reason otherthan lack ofnotice) such opportunityto take part
in the proceedings as, having regard to those matters, he 
should reasonably have been given; or 

(b) its recognition would manifestly be contrary to public policy. 

(4) Nothingin thisAct shallbe construedasrequiringtherecognition
of any Snding of fault made in any proceedingsfor divorce,annulment 
or separation or of any maintenance, custody or other ancillary order 
made in any such proceedings. 
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Clause 8 
1. This clause lays down the only grounds on which a divorce, 

annulment or separation, which satisfies the other provisions of the 
Bill, may be denied recognition in the part of the United Kingdom in 
which the recognition issue is raised. It is modelled on section 8 of the 
Recognition of Divorces and Legal SeparationsAct 1971but extended 
to cover the recognition of annulments, which extension has necessi-
tated specificprovisionbeing made, in subsection 8( l),for the doctrine 
of resjudicata. 

2. Subsection 8(1),in conferring a discretion on a court in any part
of the United Kingdom to deny recognition to a divorce,annulmentor 
separation on the basis of res judicata, implements the recommenda-
tions in paragraphs 4.6 and 4.10 of the report, in relationto the recogni-
tion of other British decrees,(fallingwithin subsection 8(1)(a)) and the 
recommendation in paragraph 6.66 of the report in relation to the 
recognitionofoverseasdivorces,etc. (fallingwithin subsection8(1)(b)). 

3. The discretion to deny recognition applies whether the divorce, 
etc. was irreconcilable with a previous decision of the court of the part
of the United Kingdom in which recognition is sought, or with a court 
decisionobtainedelsewhereandrecognisedinthatpart.So,forexample, 
a French divorce obtained by a petitioner who is a French national will 
be deniedrecognitionin England ifeither there is a prior Englishdecree 
annullingthe marriageor a prior Scottishdecreeto similareffect,which 
decreefalls to be recognised in England under clause 1of the Bill. 

4. Theprovisions of subsection 8(1)are subjectto the provisionsof 
clause 9 of the Bill, below, which, inter alia, preserve the validity of 
divorces, etc. when the recognition of such validity has already been 
decidedby a competentcourtin the British IslandsbeforetheBillcomes 
into force. 

5 .  Subsection 8(2), which re-enacts the substanceof section 8(1) of 
the 1971 Act, applies to the recognition of divorces and separations, 
not annulments, whether granted elsewhere in the British Islands or 
obtained overseas. Subsection 8(2) is, like subsection 8(l), above, also 
made subject to clause 9 of the Bill for the reasons given in note 4, 
above. 

6. Thereisanoverlapbetween subsections8( 1)and (2). Ifamarriage
has alreadybeen dissolved or annulled, whether in a part of the United 
Kingdom or elsewhere,before the divorcewas obtainedwhose recogni-
tion is in issue in that part, the effect of the earlier decision on the 
recognition of the later divorce will fall both within the specificprovi-
sions of subsection 8(1)and the more general provisions of subsection 
8(2). However, as explained in paragraphs 4.6. and 6.66 of the report,
the general provision in subsection 8(2) is inappropriatein the case of 
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Clause 8 (continued) 
recognition of annulments. Its retention is necessary (notwithstanding
subsection 8(1)) in the case of the recognition of divorces and separa-
tions in certain &seswhere there is no subsistingmarriage between the 
parties at the time of the divorce, etc., accordingto the law of that part
of the United Kingdom where recognition is sought, as, for example,
where the marriage is regarded as void ab initio, but no nullity decree 
has ever been granted (and so subsection 8(1) is inapplicable).
Subsection8(2),unlikesection8(1)of the 1971Act, confersa discretion 
to deny recognition,rather than a mandatory provision to that effect. 

7. Both subsections 8(1) and (2) apply to the recognition of the 
validity of two kinds of separation -judicial separationsgranted in the 
British Islandsandlegalseparationsobtainedoverseas.Once separately
identified at the beginning of.each subsection, they are then simply
describedas “separations”. 

8. Subsection 8(3) provides three further discretionarygrounds for 
denyingrecognitionto an overseasdivorce, annulmentor legal separa-
tion in additionto failureto fulfilthe other requirementsof recognition
laiddownearlierin the Bill. It doesnot applyto the recognitionof other 
British divorces, etc. As explained in paragraph 6.67 of the report, this 
subsection makes virtually identical provision to that to be found in 
section 8(2) of the Recognition of Divorces and Legal SeparationsAct 
1971.Theextensionto therecognitionofforeignannulments,including
those obtained after the death of one or both spouses (see subsection 
3(2),above)has necessitatedthe deletionof the referencein section 8(2)
of the 1971Act to the divorce,etc. being “obtained by one spouse”. 

9. Subsection8(3)ismade subjectto clause9 of the Billwhich, inter 
alia, preserves (in subsection 9(5)) the recognition of the validity of 
variousdivorces,etc. obtained at times beforethe Bill comesinto force. 
Subsection 8(3) does not provide (as does the equivalent provision in 
the 1971 Act: section 8(2)) that the listed grounds of non-recognition 
are the only ones available. The various discretionarygroundslisted in 
clause 8 are, in fact, the only ones availablein the case of a divorce, etc. 
otherwiserecognisedunder the Bill, but this result flowsfrom clause 2, 
above. 

10. Subsection 8(4), for the reasons given in paragraph 6.68 of the 
report, makes provision similar to that found in section 8(3) of the 
Recognition of Divorces and Legal SeparationsAct 1971. Subsection 
8(4), like section 8(3), applies both to the recognition of other British 
divorces,etc. and those obtained overseas. 
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9.-(I) Theprovisions of this Act shall apply-
(a)to a divorce,annulment orjudicial separation grantedby a court 

of civil jurisdiction in the British Islands before the date of the 
commencement of thisAct, and 

(b) to an overseas divorce, annulment or legal separation obtained 
before that date, as well as to one granted or obtained on or after 
that date. 

(2) In the case of such a divorce, annulment or separation as is 
mentioned in subsection(l)(a) or (b)above, the provisions of thisAct 
shall require or, as the case may be, preclude the recognition of its 
validity in relation to any time before that date as well as in relation to 
any subsequent time, but those provisions shallnot-

(a)affect any property to which any person became entitled before 
that date, or 

(b) affect the recognition of the validity of the divorce,annulmentor 
separationifthat matterhasbeen decidedby any competentcourt 
in the British Islands before that date. 

Provision as to 
divorces, 
annulments 
etc. obtained 
before 
commence-
ment ofAct. 

1971c. 53. 

1971 c.53. 
1973 c.45. 

1926c.40. 

1944c.43. 

(3) Subsections(1)and(2)aboveshallapplyinrelationto anydivorce 
or judicial separation granted by a court of civil jurisdiction in the 
BritishIslandsbeforethedateofthecommencementofthisActwhether 
granted before or after the commencementof section 1of the Recogni-
tion of Divorcesand Legal SeparationsAct 1971. 

(4) The validity of any divorce, annulment or legal separationmen-
tioned in subsection ( 5 )  below shall be recognised in the United 
Kingdom whether or not it is entitledto recognition by virtue of any of 
the foregoingprovisions of thisAct. 

( 5 )  The divorces, annulments and legal separations referred to in 
subsection(4)above are-

(a)a divorce which was obtained in the British Islands before 1st 
January 1974 and was recognised as valid under rules of law 
applicablebefore that date; 

(b) an overseas divorce which was recognised as valid under the 
Recognition of Divorces and Legal SeparationsAct 1971and was 
not affected by section 16 (2) of the Domicile and Matrimonial 
Proceedings Act 1973(proceedings otherwise than in a court of 
law where both parties resident in United Kingdom); 

(e)a divorceof which the decreewas registeredunder section1of the 
Indian and Colonial DivorceJurisdictionAct 1926; 

(d)a divorce or annulment which was recognised as valid under 
section 4 of the Matrimonial Causes (War Marriages) Act 1944; 
and 

(e)an overseas legal separation which was recognised as valid under 
the Recognition of Divorcesand LegalSeparationsAct 1971. 
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Clause 9 
1. This clause deals generally with the recognition of divorces, 

annulments and legal separations granted or obtained before the Bill 
comes into force. It is modelled on section lO(4) of the Recognition of 
Divorces and Legal Separations Act 1971. Unlike that provision, the 
clause applies to the recognition of annulments as well as of divorces 
and legal separations. 

2. Subsection 9(1) follows the policy of the 1971Act in preserving
the retrospective effect of that Act in relation to the recognition of 
overseas divorces and legal separations,i.e. applyingto those obtained 
both before and after the 1971 Act came into force. That approach is 
extendedina numberofwaysinsubsection 9(1)(b).Inrespectofoverseas 
divorces and legal separations, the recognition provisions of the Bill 
apply to those obtained both before the 1971Act came into force and, 
subject to subsections 9(4) and (5), below, to those obtained before the 
Bill comes into force. As discussed in paragraph 6.69 of the report, a 
similarapproachis adopted to the recognition of overseasannulments. 

3. The application in subsection 9(1) of the recognition provisions
of the Bill to divorces,etc. obtainedbefore aswellasPfter the Billcomes 
intoforceextends(forthe reasonsgiveninparagrapL4.13ofthereport),
in subsection 9(I)(a), to the recognition of other British divorces, 
annulments and judicial separations, though again subject to 
subsections 9(4) and (5). Subsection 9(3), below makes specific provi-
sion forBritishdivorces,etc. grantedbeforesection 1of the Recognition
of Divorces and Legal SeparationsAct 1971 came into force. 

4. It has been assumed in the paragraphs above that the effect of 
subsection 9(1) is to afford recognition to divorces, etc. granted or 
obtained before the Bill comes into force. The effect of subsection 9(1)
is, however, that the rules on the preclusion of recognition also have 
similarretrospective effects. This has significancein two respects. First, 
theBillreplacesthecommonlawrulesfortherecognitionofannulments 
with statutoryrules and recourse to the common law will no longer be 
permitted (seeclause 2, above).To the very limited extentthat the Bill's 
recognition rules are narrower than the common law rules, recognition
willbe precluded, followingthe similar approach of the Recognition of 
Divorces and Legal Separations Act 1971. Secondly, the Bill amends 
the rules for the recognition of British divorcesandjudicial separations
granted before the 1971 Act came into force and the rules for the 
recognition of overseas divorces and legal separations obtained both 
before and after the 1971Act came into force. The preclusive effect of 
subsection 9(1) will not affect British decrees of divorce and judicial
separation because clause 1 substitutes a general rule of automatic 
recognition. The validity of certain extra-judicial divorcesobtained in 
the British Islands before 1974is preserved by subsections 9(4) and ( 5 )  

111 



112 



EXPLANATORYNOTES 

Clause 9 (continued) 
(a), below. In the case of overseas divorces and legal separations,in so 
far as the recognition rules of the Bill are narrower than those of the 
1971Act, subsections9(4) and (5)(b), (e), below, presenre the validity
of such divorces and legal separations obtained before the Bill comes 
into force. 

5 .  Subsection 9(2)makes the recognition, or denial of recognition,
of both British and overseas divorces, annulments and separations,
granted or obtained before the Bill comes into force, subject to the 
two provisos in paragraphs (a) and (b), both of which have direct 
counterparts in section 10(4)(b) of the Recognition of Divorces and 
LegalSeparationsAct 1971,as is discussed in paragraphs 4.13 and 6.69 
of the report. 

6. Subsection 9(3) makes clear the implementation of the policy
explained in paragraph 4.13 of the report, that not only should the Bill 
(asin subsection9(1))applyto the recognition of British nullitydecrees 
grantedbefore.the Bill comesinto force,but the law shouldbe changed
in relation to the recognition of British decrees of divorce and judicial
separation. The Recognition of Divorces and Legal Separations Act 
1971 only applies to such decrees granted after section 1 of that Act 
came into force; and subsection 9(3) of the Bill, in conjunction with 
subsection 9(l)(a), effects a change by applying clause 1 of the Bill 
(subjectto the provisosin subsection 9(2)) to British decreesof divorce 
andjudicial separation granted at any time before, as well as after, the 
Bill comes into force. 

7. Subsection 9(4)preservesthe recognition ofthevalidityofcertain 
divorces, annulments and legal separations obtained before the Bill 
comes into force. They are listed in subsection 9(5) and constitute 
exceptionsto the retrospectivepreclusive effect of subsections9(1)and 
(2), above. 

8. Subsection 9(5) listsfive categoriesof divorce,annulmentor legal
separation obtained before the Bill comes into force the recognition
of whose validity is preserved by subsection 9(4). The first category
(explained in paragraph 4.14 of the report) is contained in subsection 
9(5)(u).This has the effect that an extra-judicialdivorce obtained in the 
British Islandsbefore 1stJanuary 1974(thedate on which the Domicile 
and Matrimonial ProceedingsAct 1973came into force) and which is 
recognisedas valid in the countryof the spouses’domicilewill continue 
to be recognised in the United Kingdom. Such extra-judicial divorces 
were not dealt with in the Recognition of Divorces and Legal Separa-
tionsAct 1971,but they were denied recognition by section 16(1)of the 
Domicile and Matrimonial Proceedings Act 1973, the substance of 
which provision is re-enacted in clause 1(1), above. However, section 
16of the 1973Act only denied recognitionto suchBritish extra-judicial 
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EXPLANATORYNOTES 

Clause 9 (continued) 
divorces obtained after the Act came into force: see section 16(3).
Subsection 9(5)(a) preserves the same rule and thus qualifiesthe effect 
of the denial of recognition in clause 1(1), above, which is otherwise 
given retrospective effect by subsection9(1). 

9. The second category (explained in paragraph 6.70 of the report)
is containedin subsection 9(5)(b).This ensuresthat, in so far as the Bill 
narrows the rules for the recognition of overseasdivorces, it shouldnot 
soaffecttherecognitionof sucha divorceobtainedbeforetheBill comes 
into force. The main effect of subsection 9(5)(b)will be to preserve the 
recognition of divorces obtained in a country in which neither spouse 
was domiciledbut which is recognised in the country (or countries)of 
their domicile, in the sense in which the term is used in the United 
Kingdom. This basis of recognition, under section 6(3)(b) of the 1971 
Act, doesnot, for the reasons given in paragraph 6.29 of the report, find 
anyplace in the Bill. Thereasonfortheexceptionfromthe preservation
of the recognition of such divorcesof divorcesaffected by section 16(2)
of the Domicile and Matrimonial Proceedings Act 1973is as follows. 
As explained in paragraph 6.30 of the report, section 16(1)of the 1973 
Act deniedrecognitionto extra-judicialdivorcesobtained the British 
Islands after 1973; and section 16(2), which was designed to prevent
evasion of section 16(1), also denied recognition to extra-judicial
divorces obtained overseas after 1973 which would otherwise be 
recognised in the United Kingdom under section 6 of the Recognition
of Divorcesand Legal SeparationsAct 1971,provided both parties had 
been habituallyresident in the United Kingdom for the year preceding
the overseas divorce proceedings. In preserving the recognition of the 
validity of divorces obtained before the Bill comes into force which 
would be recognisedunder section 6 of the 1971Act, subsection 9(5)(b)
also preserves the qualificationon the recognition of divorcesobtained 
after 1973containedinsection 16(2)ofthe 1973Act,theeffectofsection 
16(1)having been preserved in relation to divorcesobtained after 1973 
by clauses 1(1)and 9(5)(a). 

10. Subsection 9(5)(c), as recommended in paragraph 6.45 of the 
report, provides for the continued recognition of divorces registered
under section 1 of the Indian and Colonial Divorce Jurisdiction Act 
1926,which Act is repealedby clause 13(2)and the Schedule. Virtually
all divorces obtained overseas and falling within the provisions of the 
1926Act will fallto be recognisedunder the main provisionsof the Bill; 
but section l(l)(c) of that Act takes the “residence” of the petitioner as 
its jurisdictional criterion and it is possible that such residence might 
not be held to satisfy the “habitual residence” test of clause 3(l)(b)(i),
above. The referencein subsection 9(5)(c)to “divorcesregistered under 
section 1” of the 1926 Act also includes divorces falling within the 
provisions of the Indian and Colonial Divorce Jurisdiction Act 1940 
and the Colonialand OtherTerritories(DivorceJurisdiction)Act 1950, 
both of which are also repealed by clause 13(2)and the Schedule. 
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Clause 9 (continued) 
11.  Subsection 9(5)(d), as recommended in paragraph 6.48 of the 

report, provides for the continued recognition of divorces and 
annulmentsgranted under the scheme establishedby the Matrimonial 
Causes (WarMarriages)Act 1944. Most such divorcesand annulments 
willbe recognised under the main provisions of the Bill,but not all,as 
in the case of a wife who satisfiesthe requirement of the 1944 Act (i.e.,
undersection4, therequirementofa provisionofa foreignjurisdictional
rule substantially corresponding to the jurisdictional rule in section 
l(2))ofbeingdomiciledat thetime ofher marriagein the countrywhere 
divorceorannulmentwasobtained,but doesnot satisfytherequirement
of clause 3(l)(b)(ii)of the Bill of being domiciled there at the time of 
the divorce or annulment. 

12. Subsection 9(5)(e) applies to the recognition of overseas legal
separationsthe samerule assubsection9(5)(b)appliesto therecognition
of overseasdivorces,save that, because section 16 of the Domicile and 
Matrimonial ProceedingsAct 1973 did not apply to legal separations, 
no savingprovision for the effect of section 16(2) is here required. 
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10. In subsection (1) of section 18Aof the Wills Act 1837(effect of 

(a)after the word “court” there shallbe inserted the words “of civil 
jurisdictionin Englandand Wales”; and 

(b)for the words “or declares it void” there shallbe substitutedthe 
words, “or his marriage is dissolved or annulled and the divorce 
or annulment is entitled to recognition by virtue of the Recogni-
tion of Divorcesand LegalSeparationsAct 1984”. 

Effectof 
divorcesand a decree of divorce or nullity of marriage on wills)-annulments 
on wills. 
1837c.26. 

118 
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Clause10 
1. This amendment to section 18A of the WiUs Act 1837 (itself

introduced by section 18(2) of the Administration of Justice Act 1982)
is intended, for the reasons given in paragraph 6.9,note 315,of the 
report, to make clear that the effects on a will or bequest of the 
dissolutionor annulment of the testator’s marriage (as provided for in 
section 18A of the 1837 Act) shall apply whether the divorce or 
annulment was granted in England and Wales or was recognised in 
England and Walesby Virtueof thisBill. 

2. As provided by clause 13(3), below, this clause only applies to 
England and Wales. 
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11.-( 1) Inproviso (ii)to section3(5) of the Marriage(Scotland)Act 

(a)after the word “above” thereshallbe insertedthe word “(a)”; and 
(b)at the end there shall be added the words “or (b) if no such 

certificate has been issued only by reason of the fact that the 
validity of a divorce or annulment granted by a court of civil 
jurisdiction in Scotland or entitled to recognition in Scotland 
under section 1 or 2 of the Recognition of Divorces, Annulments 
and Legal Separations Act 1984 is not recognised in the state in 
which the certificatewould otherwisehave been issued.” 

Amendment 
Of Me 
(Scotland)Act 
1977. 
1977c.15. 

1977 (certificateas to capacity to marry)-

(2) In section 26(2) of the said Act of 1977 there shall be inserted in 

‘“annulment”includesanydecreeordeclaratorofnullityofmarriage,
however expressed.’ 

the appropriate alphabeticalposition the followingdefinition-
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EXPLANATORYNOTES 

Clause1I 
1. The Marriage(Scotland)Act 1977requiresa personwho intends 

to be married in Scotlandand who is not domiciledin any part of the 
United Kingdom to submit, if practicable, a certificate issued by a 
competent authority in the state of his domicile to the effectthat he is 
not known to be subject to any legal incapacity under the law of that 
state which would prevent his marrying. It would be wrong, however, 
if this administrative requirement were to prevent the marriage in 
Scotlandof someonewho was freeto marryby virtueof clause7, above. 
Clause 11 is accordingly designed (following the recommendation in 
paragraph 6.58 of the report) to ensure that a personwhose divorce or 
annulment was granted in Scotland or is recognised in Scotland, and 
who accordinglyis fiee under clause 7 to remarry in Scotland, shallnot 
be prevented from marrying in Scotlandby the requirement to submit 
a certificateunder section 3(5) of the 1977Act. 

2. As provided by clause 13(3), below, this clause only applies to 
Scotland. 
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12.-( 1) In thisAct-
“annulment”includesanydecreeordeclaratorof nullityof marriage,
however expressed;
“judicialor other proceedings”, in relation to a country outside the 
British Islands, includesacts which constitutethe means by which a 
divorce, annulment or legal separation may be obtained in that 
country and are done in compliancewith the procedure required by
the law of that country;
“part of the United Kingdom” means England and Wales, Scotland 
or Northern Ireland. 

(2) In this Act “country” includes a colony or other dependent 
temtory of the United Kingdom but for the purposes of this Act a 
person shall be treated as a ~ t i o n a lof such a temtory only if it has a 
law of citizenship or nationality separate from that of the United 
Kingdom and he is a citizenor nationalof that temtory under that law. 

1 
1 

Interpretation. 
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Clause I2  
1. Subsection I2(1) providesthree definitions.Theinclusion within 

“annulment” of “any decree or declarator of nullity of marriage” has 
the effect that not only does clause 1cover all British decrees of nullity,
but where, as in clauses 8 and 9 above, the same rules apply to govern
both the recognition of British and overseas “annulments”, the latter 
term includesallBritishnullity decrees. The definitionisnon-exclusive. 

2. The phrase “judicial or other proceedings” used in subsection 
3(l)(b), above is amplified in subsection 12(1). The reasons for the 
introductionofthisdefinition,whichhasnocounterpartinthe Recogni-
tion of Divorces and Legal Separations Act 1971, are explained in 
paragraph 6.1 1 of the report. The definition is non-exclusive. 

3. The definition of “part of the United Kingdom” is self explan-
atory. 

4. Subsection 12(2) is in the same terms as section lO(3) of the 
Recognition of Divorces and Legal SeparationsAct 1971. The purpose
of this provision (referred to in paragraph 6.17, note 337 of the report)
is two-fold. First, it makes clear that a reference to “country” in earlier 
provisions of the Bill (e.g. clauses 2 and 3) includes a colony or other 
dependent temtory. Secondly, it has the effect that the references to 
nationality in, for example, clause 3 only apply, in the case of a 
dependent temtory, if it has a law of citizenship or nationality
independent of that of the United Kingdom. 
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13.-(1) This Act may be cited as the Recognition of Divorces, 

(2) The enactmentsmentioned in the Scheduleto this Act arehereby 

(3) Section 10 of this Act extends to England and Wales only and 

(4) Except as otherwise provided by subsection (3) above, this Act 

( 5 )  This Act shall come into force at the end of the period of two 

Shorttitle, 
re@s, extent Annulmentsand LegalSeparationsAct 1984.and com-
mencement. 

repealed to the extent specsed in the third column of that schedule. 

section11of this Act extendsto Scotlandonly. 

extendsthroughout the United Kingdom. 

months beginningwith the day on which it is passed. 

124 



, . . .  I 

EXPLANATORYNOTES 

Clause 13 
1. Subsections 13(1) and 13(5)are selfexplanatory. 

2. Subsection 13(2).Thisgiveseffectto the repeal of the enactments 
listed in the Schedule. 

3. Subsection I3(4).The Billextendsto all threeparts of the United 
Kingdom, as recommended in paragraph 1.7 of the report, subject to 
the limitations in subsection 13(3). This provision makes clear that 
clause 10 above, amending the Wills Act 1837, is limited to England
and Wales;and clause 11, amendingthe Marriage (Scotland)Act 1977, 
is limited to Scotland. A furthereffect of subsection 13(4) is that repeal
of the Matrimonial Causes (War Marriages) Act 1944 (see subsection 
13(2) and the Schedule)only has effect so far as that Act forms part of 
the law of the United Kingdom, as recommendedin paragraph 6.48 of 
the report. 

I 
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Section 13(2). 

Chapter 

16& 17Geo. 5. c.40. 

3 &4 Geo. 6. c.35. 

7 & 8 Geo. 6. c.43. 

10& 11Geo. 6. c.30. 

11& 12Geo. 6. c.3. 

11& 12Geo. 6. c.7. 

14Geo. 6. c.20. 

8 & 9 Eliz.2. c.52. 

8 & 9 Eliz.2. c.55. 

9 & 10Eliz.2. c.16. 

10& 11E h .  2. c.1. 

10& 1 1Eh.2. c.23. 

SCHEDULE 

REPEALS 

Shorttitle 

Indian and Colonial 
Divorce Jurisdiction 
Act 1926. 

Indian and Colonial 
DivorceJurisdiction 
Act 1940. 

Matrimonial Causes 
(WarMarriages)Act 
1944. 
Indian Independence 
Act 1947. 

Burma 
IndependenceAct 
1947. 

Ceylon 
IndependenceAct 
1947. 

Colonial and Other 
Territories (Divorce 
Jurisdiction)Act 
1950. 
CyprusAct 1960. 

Nigeria 
IndependenceAct 
1960. 
Sierra Leone 
IndependenceAct 
1961. 

Tanganyika 
IndependenceAct 
1961. 

SouthAfrica Act 
1962. 

Extent of repeal 

The whole Act. 

The whole Act. 

The whole Act. 

Section 17. 

Section 4(3). 

Section 3. 
In Schedule2, 
paragraph 9. 
The whole Act. 

In the Schedule, 
paragraph 14. 
In Schedule2, 
paragraph 14. 

In Schedule3, 
paragraph 15. 

In Schedule2, 
paragraph 15. 

In Schedule3, 1 
paragraph 9. ~ 
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Chapter 

10& 11Eh.2. c.40. 

10& 11 E h .  2. c.54. 

10& 11E h .  2. c.57. 

1963c.54. 

1964 c.46. 

1964c.65. 

1966 c.29. 

1969c.29. 

1971 c.53. 

1973c.45. 

Short title 

Jamaica 
IndependenceAct 
1962. 

Trinidad and Tobago 
Independence Act 
1962. 

Uganda
Independence Act 
1962. 

Kenya Independence 
Act 1963. 

Malawi 
Independence Act 
1964. 

Zambia 
IndependenceAct 
1964. 

Singapore Act 1966. 

Tanzania Act 1969. 

Recognitionof 
Divorces and Legal 
Separations Act 
1971. 

Domicile and 
Matrimonial 
Proceedings Act 
1973. 

Extent of repeal 

In Schedule 2, 
paragraph 14. 

In Schedule 2, 
paragraph 14. 

In Schedule 3, 
paragraph 13. 

Section 7. 

Section 6. 

Section 7. 

Section 2. 
Section 2. 
In section 4(3), the 
words “or the 
Divorce Jurisdiction 
Acts”. 
Section 7(1). 

The whole Act. 

Sections 2, 15 and 16. 
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SCHEDULE 

1. This lists the enactments repealed by clause 13(2). The repeal of 
sections 2 and 15 of the Domicile and Matrimonial Proceedings Act 1973, 
which amend the Recognition of Divorces and LegalSeparationsAct 1971, 
is consequentialon the repeal of the 1971Act. The repeal of section 16 of the 
1973Act is made possibleby the decision,explained in paragraph 6.29 of the 
report, no longer to recognise overseas divorces, etc. on the basis that they 
were recognised in, though not obtained in, the country of each spouse’s
domicile; and by the inclusion in clause 1( 1) of the restriction that the only
divorces and annulments obtained in the Bntish.Islandswhich are to be 
recognised are those of courts of civiljurisdiction. 

2. Therepeal of the Colonialand OtherTerritories(DivorceJurisdiction)
Acts 1926 to 1950 has made it possible also to repeal, as recommended in 
paragraph 6.45 of the report, the references to those Acts in the sixteen 
statutes conferring independence on the countries to which they formerly
applied. 
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*Mr. A. E. Anton C.B.E. (until 

*Dr.E. M. Clive (after 30.9.82) 

Law Commission 
Scottish Law Commission 

Scottish Law Commission 
30.9.82) 

Mr. S .  M. Cretney 
The Hon. Lord Dunpark 
Mr. J. Siddle 
Mr. P. J. Tweedale 

Law Commission 

Court of Session 
Foreign and CommonwealthOffice 
Office of Law Reform, 

Northern Ireland 

Secretary: Mr. I. H. Maxwell, Law Commission. 

*Joint Chairmen 
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Law Commissions’ ConsultationPaper (1983) 

The Rt. Hon. SirJohn h o l d ,  

The Hon. Mr Justice Balcombe 
C. J. Barton, Esq. 
Adrian Briggs, Esq. 
Mrs E. B. Crawford 
M. C. Davey, Esq. 
ProfessorP. M. Bromley 
The Rt. Hon. Lord Justice DUM 
The Rt. Hon. Lord Emslie, 
The Rt. Hon. Lord Fraser of Tullybelton 
Foreign and CommonwealthOffice 
GeneralRegister Office 
GeneralRegisterOfficefor Scotland 
ProfessorR. H. Graveson 
Master Heatley 
The Hon. Mr Justice Hollings 
Home Office 
A. J. E. Jaffey, Esq. 
The LawSociety 
The Law Societyof Scotland 
ProfessorK. Lipstein 
Lord Chancellor’s Department 
Professor J. D. McClean 
Dr. J. H. C. Morris 
Northern Ireland Court Service 
Mrs M. P. Pilkington 
Principal Registry of the Family Division 
The Senate of the Inns of Court and the Bar 
P. A. Stone,Esq. 
The Hon. Mr Justice Waterhouse 
The Hon. Mr Justice Wood 

Presidentof the Family Division 
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APPENDIXD 

RECOGNITIONOF DIVORCESAND 
LEGAL SEPARATIONSACT 1971434 (C.53) 

An Act to amend the law relating to the recognition of divorces and 
legal separations.[27thJuly 19711 
Whereasa Convention on the recognition of divorcesand legal separa-
tions was opened for signature at the Hague on 1st June 1970and was 
signed on behalf of the United Kingdom on that date: 
And whereaswith a view to the ratificationby the United Kingdom of 
that Convention, and for other purposes, it is expedient to amend the 
law relating to the recognition of divorcesand legal separations: 

Decrees of divorceandjudicial separation granted in British Isles. 
1. Subject to section 8 of this Act, the validity of a decreeof divorce Recognition 

or judicial separation granted after the commencementof this section 
shall if it was granted under the law of any part of the British Isles, be.divorcesand 
recognised throughout the United Kingdom. judicial

separations 
granted in the 
British Isles. 

Recognition
in Great 

of this Act, as respects the recognition in the United Kingdom of the overseas 
validity of overseas divorces and legal separations, that is to say, divorcesand 

legal
separations.

divorcesand legal separationswhich -

Overseas divorcesand legal separations 
2. Sections 3 to 5 of this Act shall have effect, subject to section 8 ~ f i t a i ~ ~ f  

(a) have been obtained by means ofjudicial or other proceedingsin 
any country outside the British Isles; and 

(b) are effectiveunder the law of that country. 

3.-( 1) The validity of an overseasdivorce or legal separationshall Gmndsfor 

I 

Ibe recognised if, at the date of the institution of the proceedingsin the 
country in which it was obtained -

(a) either spousewas habituallyresident in that country;or 
(b) either spousewas a national of that country. 
(2) In relation to a country the law of which uses the concept

of domicile as a ground of jurisdiction in matters of divorce or legal
separation, subsection (l)(a) of this section shall have effect as if the 
referenceto habitual residence included a referenceto domicilewithin 
the meaning of that law. 

(3) In relation to a country comprising territories in which 
different systems of law are in force in matters of divorce or legal
separation,theforegoingprovisionsofthissection(exceptthoserelating 
to nationality) shall have effect as if each temtory were a separate 
country. 

434 As amendedby the Domicile and Matrimonial Proceedings Act 1973. 
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Cross- 4.-( 1) Wherethere have been cross-proceedings,the validity of an , - overseas divorce or legal separation obtained either in the original
and divorces proceedings or in the cross-proceedings shall be recognised if the 
legal requirements of paragraph (a) or (b) of section 3(1) of this Act are 
separations. satisfied in relation to the date of the institution either of the original

proceedingsor of the cross-proceedings. 
(2) Where a legal separation the validity of which is entitled to 

recognition by virtue of the provisions of section 3 of this Act or of 
subsection (1)of thissectionisconverted,in the countryin which it was 
obtained, into a divorce,the validity of the divorce shall be recognised
whether or not it would itself be entitled to recognition by virtue of 
those provisions. 

5.-( 1) For the purpose of decidingwhether an overseasdivorce or 
legal separation is entitled to recognition by virtue of the foregoing
provisions of thisAct, any finding of fact made (whether expressly or 
by implication) in the proceedings by means of which the divorce or 
legal separationwas obtained and on thebasis of whichjurisdictionwas 
assumedin those proceedingsshall -

(U) if both spouses took part in the proceedings, be conclusive 

(b) in any other case, be sufficient proof of that fact unless the 

(2) In this section“findingof fact” includesa findingthat either 
spouse was habitually resident or domiciled in, or a national of, the 
country in which the divorce or legal separation was obtained; and for 
the purposes of subsection (l)(a) of this section, a spouse who has 
appeared in judicial proceedings shall be treated as having taken part
in them. 

fioofoffam 

recognition. 
to 

evidence of the fact found; and 

contraryis shown. 

General provisions 
Existing 6.-( 1) In this section “the common law rules” means the rules of 
COmon law law relating to the recognition of divorcesor legal separationsobtained 

in the country of the spouses’ domicile or obtained elsewhere andand statutory 
rules. 

recognised as valid in that country. 
(2) In any circumstancesin which the validity of a divorce or 

legal separation obtained in a country outside the British Isles would 
be recognised by virtue only of the common law rules if either -

(a) the spouseshad at the material time both been domiciled in 

(b) the divorceor separation were recognised as valid under the 

its validity shall alsobe recognised if subsection(3) below is satisfied in 
relation to it. 

that country;or 

law of the spouses’domicile, 

~ 

I132 



RECOGNITIONOF DIVORCESAND 
LEGALSEPARATIONSACT 1971(C.53) 

(3) This subsectionis satisfied in relation to a divorce or legal 

(a) one of the spouseswas at the material time domiciledin that 
countryandthe divorceor separationwasrecognisedasvalid 
under the law of the domicileof the other spouse;or 

(3) neither of the spouseshavingbeen domiciled in that country 
at thematerialtime, the divorceor separationwasrecognised 
as valid under the law of the domicile of each of the spouses
respectively. 

(4) For any purpose of subsection (2) or (3)above“the material 
time”, in relation to a divorceor legal separation,meansthe time of the 
institution of proceedingsin the country in which it was obtained. 

(5) Sections 2 to 5 of this Act are without prejudice to the 
recognitionofthevalidityofthe divorcesandlegalseparationsobtained 
outsidethe British Islesby virtueof the common law rules (asextended 
by thissection),or of any enactment otherthan this Act;but, subjectto’ 
this section, no divorce or legal separation so obtained shall be 
recognisedas valid in the United Kingdom exceptasprovided by those 
sections. 

7. Wherethevalidityofa divorceobtainedinanycountryisentitled Non-
to recognition by virtue of sections 1 to 5 or section 6(2) of this Act or recognitionof 
by virtue of any rule or enactment preserved by section 6(5) of this divorceby
Act, neither spouse shall be precluded fiom re-marrying in the United Ft$rm 
Kingdom on the ground that the validity of the divorce would not be 
recognised in any other country. 

separation obtained in a country outside the British Isles if either -

I,
8.-( 1) The validity of - Exceptions 

(a) a decree of divorce or judicial separation granted under the recognition. 
from 1 

law of any part of the BritishIsles; 
or 

Isles, 

i 
(b) a divorce or legal separation obtained outside the British 

shall not be recognised in any part of the United Kingdom if it was 
granted or obtained at a time when, accordingto the law of that part of 
the United Kingdom (including its rules of private international law 
andtheprovisionsofthisAct),therewasnosubsistingmarriagebetween 
the parties. 

(2) Subject to subsection (1) of this section, recognition by
virtueof sections2 to 5 orsection6(2) ofthisAct orofanyrule preserved
by section 6(5) thereof of the validity of a divorce or legal separation
obtained outside the British Isles may be refused if, and only if -

(U) it was obtained by one spouse -
(i) without such stepshavingbeen taken for givingnotice of 

the proceedingsto the other spouse as, having regard to 
the nature of the proceedings and all the circumstances, 
shouldreasonablyhave been taken; or 
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(ii) without the other spouse having been given (for any 
reason otherthan lackof notice) suchopportunityto take 
part in the proceedings as, having regard to the matters 
aforesaid,he should reasonably have been given;or 

(b) its recognitionwould manifestlybe contrary to publicpolicy. 
(3) Nothing in this Act shall be construed as requiring the 

recognition of any findings of fault made in any proceedings for the 
divorce or separationor of any maintenance,custody or otherancillary
order made in any such proceedings. 

9. ..........................*............................................................................ 
Shorttitle, lo.-( 1) This Act may be cited as the Recognition of Divorces andkyza Legal SeparationsAct 1971. 
provisions and (2) In this Act “the British Isles” means the United Kingdom,
~mm-atthe ChannelIslands and the Isle of Man. 

(3) In thisAct “count;Y” includesa colony or other dependent
territory of the United Kingdom but for the purposes of this Act a 
person shall be treated as a national of such a temtory only if it has a 
law of citizenship or nationality separate from that of the United 
Kingdom and he is a citizen or nationalof that territory under that law. 

(4) The provisionsof thisAct relating to overseasdivorcesand 
legal separations and other divorces and legal separations obtained 
outside the British Isles apply to a divorce or legal separation obtained 
before the date of the commencementof those provisions as well as to 
one obtained on or after that date and, in the case of a divorce or legal
separation obtainedbefore that date -

(a) require, or, as the case may be, preclude, the recognition of 
its validity in relation to any time before that date as well as 
in relation to any subsequenttime; but 

(b) do not affectany property rights to which any person became 
entitled before that date or apply where the question of the 
validity of the divorce or legal separation has been decided 
by any competentcourt in the British Islesbefore that date. 

(5) Section 9435of this Act shall come into operation on the 

, 
, 
1 
I 

passing of this Act and the remainder on 1st January 1972. 

435 Sect.9 was repealedby the NorthernIreland ConstitutionAct 1973, s.41(1) and Sched. 
6, Part I. 
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