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SCOTTISH LAV COMMISCION

EXAMINATION OF THE LAW RELATING T0 INSOLVENCY,

BANKRUPTCY AND LIGQUIDATION I SCOTLAND

1. In presenting our BSecond Programme of Law Reform which was
approved by Ministers on 25 June 1968 item No. 6 referred to the
need fér an examination of the law relating to insolvency,
bankruptcy and liguidation to be ecarried out in the light of
representatioﬁs made to us pointing 6ut anomalies and defects,
In pursuance.of this objective in November 1968 we set up a
Viorking Pérty under the Chairmanship of Lord Kilbrandon and
with Professor J.M. Hallidey &s Vice-Chairman with the follow-
ing terms of reference:-

"Do examine the law releting to Insoclvency, Bankruptey

and Liguidstion in Scotland and to report."
2; The members of the Working Party were Mr. R.A. Bennett,
Q.C., Mr. W.A. Cook, Cfolicitor, Glasgow, Nr. R.D. Gould, Sheriff-
clerk, Edinburgh, Mr. R. McVhirter, ¥.S., Bank of Scotland,
Edinburgh, Mr. C.R. Munro, Chartered Accountant, Edinburgh,
Mr. D.G. Slidders, Chartered Accouﬁtant, Dundee and Mr. G.
Wallace, 5.8.C., Chairman and Managing Director, Wallace Cameron
and Co. Ltd., Glasgow. Mr. J.B.S. Lewis, a member of the legal
staf'f of the'Commission, was its Secretary. The Vorking Party
has now completed its work and'has submitted a Report which
forms the main text of this Memorandum. We would like to take
this opportunity of recording our thanks to.the members of the

Working Party from ocutside the Commission.



3. Before ﬁe submit our own Report to the Secretary of State
for Scotland and the Lord Advocate, we would welcome comments on
the Working Party's proposals. Although comments are invited
upon all or any of the rroposals contained in the Report we
mention particularly in the following paragraphs certain questions
which have either occurred to members of the Commission or have
been drawn to the attention of the Commission after the viorking
Party's Report was completed.

b. Gratuitous Alienations and Illegal Preferences. In

relation to gratuitous slienations and fraudulent (or illegal)
preferences the Working Party propose (in paragrsphs 21 to 27
of their Report) a statutory amalgamstion of the existing cormon
and statute law, These proposals involve departures from the
existing provisions both of the common iaw and of statute law.
Some of these changes raise the gquestion qf how best to maintain
a fair balance between, on the one hand, the interests of the
bankrupt and fhose to vwhom he may have made alienations or given
vreferences and, on the other hand, those of his creditors, and
we would particularly welcome views upon whether the Working
Party have reached conclusions which are fair to both.
5. The Commission draw attention to certain problems in
connection with these proposals:-
(2) How far should third parties who acquire
property onerously and in good fsith from an alienee of
the ﬁankrupt be protected from reduction of the alienation?
(b) sShould the right of the trustee in bankruptcy
to reduce the alienation not be limited to cases where
there are creditors whose rights existed before the aliena~
tion?
(c) The existing law in effect requires proof by the
person challenging an alienation that it was made in circum-

stances which point to fraud or collusion or, alternatively,
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that it was made to a conjunct of confident person, in which
latter event the bankrupt has to establish solvenecy or
adeguate consideration. The proposals of the Vorking Party
would permit reduction of alienations to any person made
within the prescribed periods merely on proof of insolvency -
and absence of consideration. Would the alterations
proposed be unfair in certain circumstances to persons
taking in good frith? In particular, should some exception
to the rule be mede for alienations (not excessive in |
amount) in implement of & natural obligation of pr&vision
or aliment?

(@) Are the périods of 1 year and of 3 years during
which reduction of an slienation is competent too long
where.thére was no element of fraud'or collusion on the
part of the alienee, or too short where fraud or collusion
is estgblished?

(e) Should it be a condition of the offence of making
g gratuitous glienation that the debtor did so with the
intention of prejudicing his creditors or at least that
he acted in reckless disregard of their interests?

(f) ©Should it be sufticient to constitute an "illegal
preference, and the offence of granting one, merely to
establish that the preference was conferred within 1 year
of public insolvency? Should a preference be deemed to
be illegal when it may have been granted for valid commercial
reasons at a time when the debtor was solvent and had no
reason to suppose that within a short period  time he
would become insolvent, or even at a time when, though
realising that he was insclvent, the debtor had reason to
suppose that his condition ol insolvency was merely

temporary?



6. Unincorporated Associstions. The Working Perty propose

(2t page 5y of their Report) that the definition of "company" in
section 2 of the Bankruptey (Scotland) Act 1913 should be
altered so as to exclude bodies corporate, politic or collegiste.
. This proposal may occasion difficulty where an association
consists of less than 8 members and so cannot be wound up under
the Companies Acts since it is not an unregistered company
within the meaning of section 398 of the Companies Act 1948.

It may be precticable to sue the Committee or the members of
such.an assoclation individually, but that procedure may be
unduly cumbersome. An slternative suggestion, on which the
Commission invite comment, is to permit the process of sequestra-
tion fo be avalilable in the case of any association or other
body which cannot be wound up under the provisions of the
Companies Acts.

Te Jurisdiction in Sequestrations. The principsl proposal

mede by the Working Party (atpsge 60 of their Report) is for
extension of the jurisdiction of the Sheriff Court in bankruptey
on the lines of the recommendation of the Grant Committee

(para. 96 of Cmnd. 3248). The Commission suggest that considera-
tion 'should also be given to the basis of jurisdiction in
Scottish sequestrestions, namely, that within a year before the
date of presentation of the petition the debtor resided or had a
dwellihg house or place of business in Scotland. In particular,
difficult questions have arisen with regard to conflict of
jurisdictions and the opportunity may be taken to clarify the
criteria for determining the most convenient forum for sequestra-
tion in cases of concurrent jurisdiction of Scottish and other

courtse.

8. Power to Appoint a Keceiver and Mangger in Winding-up.

Since the Working Party submitted their Report it has been



- suggested to the Commission that there might be advantage in
providing for the appointment of a receiver sna manager in
reletion to the winding-up of companies incorporated in €cotland.
9. + The Viorking Party (at psra. 33 of their Revport) considered
the possibility of introducing the post of official receiver
into the bankruptey law of Scotland and decided against its
introduction on the ground of cost and staffing difficulties.
The Viorking Party did not, however, specifically refer to the
introduction of the of ficial receiver in relstion to liquidatioﬁ
and, indeed, no proposals Were received by them to that effect.
10. The draft Companies (Flosting Charges and Receivers)
(Scotland ) Bill whieh is appended Lo our Repdrt on the Cdmpanies
(Floating Charges)(Scotland) Act 1961 (Cmna. 4336) would mske it
competent under the lsw of Scotland for the holder of a.floating
charge over all or part of the property comnrised in the
property and undertssing of an incorporated company to appoint

a receiver of such part of the property and undertaking of the
company as is subject to the charge. The Bill would also grive

a receiver power to carry on the business of the comnany so far
as he thinks that it is desirable to do so. This Bill would,
however, only enstle & receiver to be appointed in those cases
where there is a floating charge in existence, and would sllow
the receiver to exercise his powers only over such property of
the company as was attached by the charge. The question which
has now been rasised is whether, in circumstances where there is
no floating charge by virtue of which a recciver can be appointed,
it would be useful to confer upon the court a discretion in
appropriate cases to appoint a receiver and manager instead of
a provisional liquidator, on the metition of a creditor.

11. It has been suggested theat the appointment of a recciver

and manager might in certain cases enable the fortunes of the



company to be restored and opviate unnecessary licguidation, ami

that such =sn appointment would have a less damaging effect on

the creditworthiness ¢f the company than the sppointment of a
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i Jiguidator. On the other hend it mey be contended
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that the appointment of a receiver is justifisble where =
flosting charge atthorises i1, since companies are enabled to
obtain finznce more resdily if the lender has the power td mex e
such an appointment. ¥Vhere no such power exists and a company
is unable to continue irading profitably, the proper course is
to liguldate ite ussetg and distribute the proceeds amongst itg
creditors. Cases vwhere the creditors would be willing io
authorise, and a receiver would be prepsred to undertske, the
continuance of trading in circumstances where the directors had
been unable to conduct the business of the company profitably
might be sc infreguent ithat stetutory provision for them would
not he justified. |

12, Ve should be greteful if comments on any of the proposals
in the Report of the Vorking Party and the observations in this
Memorandum could be submitied tc the Comﬁission not later than

31 Karch 1972.
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REPORT BY WORKING PARTY

INTH:CDUCTICH

1. ¥e were appointed by the Scottish Law Commission in
November 1G68 to examiﬁe the law relating to insolveney,
bankruptey and liguidation in Seotland in the light of
representations received by the Commission and to report,

Our membershin is as shown in Arrendix A.

2. e have met ss a ‘orking Party on vleven days.
Hembers of' the Vorking Party have also consulted PeErsons

representing particular bedics or intcerests.

3, In Pecember 1968 we published in the daily, legsal

and accounting press an invitation to inteissted persons
Lo submit suggestions o1 reform. Ye also addressed
invitations to various hodies to do so. The organisations
and individuals from whom we received memoranda or

letters or whose comments or guggestions were npassed on to
us sre listed in Appendix B., Ve are grateful Cor their

suggesticns,
. tle have now completed our examinstion of the sul:ject

and submit this Report to the Commiseion for ccnsideration

ana comnent.
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Part II HISTORICAL BACKGROUND

Se Al the outset we think it is desirable to re-state briefly
the objectives which the law of bankruptcy should and does seek
to attain. These are:-

(1) To promote commercial morality by providing, in =
situetion of' insolvency, adeguate safeguards sgainst alienation
of the debtor's property to the disadvantage of his creditors
or the creation of preferences for the benefit of particulsar
creditors, and by meking inf'ormetion as to undischarged
bankrmupts available for the protection of persons who might
otherwise enter into transactions with them.

(2) To provide efficient machinery, availabie in all
circumstances of insolvency, WwWiereby a debtor or his creditors
may secure the transfer of the debtor's assets to an impartial
person for realisstion and distribution amongst the ereditors.

(3) Teo adjudicate feirly amongst the creditors iEEEE se
by providing for egualisation of diligences, the protection of
security and other rights and preferences lawfully obtained
or created znd the recognition of claims which may properly be
treated as preferential and, subject theretoc, the distribution
of’ any remaining assets amongst the general creditors in
proportion to the amounts of their respective claims.

(&) To enable a bankrupt who has made a full disclosure
of the state of his affairs to obtain, with the minimum of
humiliation and delay, & discharge of his liabilities and the

opportunity to make a fresh start.

Bankruptey

6. The term "bankruptey" has no precise technical significance
in Scotland and is of'ten used indiscriminately in relation to
insolvency, notour bankruptey z«nd the judiecial process of
sequestration. e consider its historical background under

the broad headings of insolvenc;, comprehending the common law



"and statute law governing such matters as gratuitous alienations
and frsudulent preferences, and sequestration, in which we 1nclule
the formalrjudicial process of sequestration of persons or
unineorporated bodies and the procedure under voluntary trust
deeds for creditors. e use the term "liguidation" to denote
formal processes of liquidation of incorporated bodies under the

Companies Acts.

Insolvency

T The common law imposes restraints upon a debtor from
depleting his estate to the prejudice of his creditors by
aliensting it grstuitously or for inadequste consideration.

Such alienations are reducible at the instance of creditors but
the burden of proving the sbsence or inadequacy of consideration
and the fact of insolvency rests upon the creditor who challenges
the transaction. The common law relsting to gratuitous aliena-
tions was strengthened by the Bankruptcy Act 1621 (e. 18), which
gnnulled alienations by a debtor to conjunct or confident
persons if made without true, just and necessary cause and
without & just price truly paid; the burden of establishing the
onerosity of the transaction or the solveney of the debtor at
the time rests upon the debitor. Special statutory provisions
relating to particular kinds of transactions are conteined in
the Married Women's Policies of Assurance (Scotland) Act 1880

s. 2 and the Married Viomen's Property (Scotland).Acf 1920 s. 5.

8. The common law also restrains transactions by a debtor which
have the effect of conferring unfair prelferences upon particular
creditors over assets which at the time are insufficient to sati-
sfy.all ereditors. In generael any transaction which favours a
particular creditor in such circumstances is reducible as an
jllegal preference, but the onus of proving insclvency and the

debtor's avareness of it rests upon the creditor who makes the
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challenge, Again, the common law is stiil in force, but hss in
practice been superseded by the Bankruptey Act 1696 (c. 5), as
amended by the Companies Act 1947 s. 115(3), which make statutory
provision for the reduction of guch illegal preferences if made
within six monthg of notour‘bankruptcy. VVhether the challenge is
made at common law or under the statute it can be met by =z
defence that the transasction was a payment in cash of a debt
actually due, or one carried out in the usuzl course of trade, or

was & novum debltum.

Seguestration

9. The judicial process of seguestration has been developed

by a series of statutory enactiments. The earliest provision

was made by the Aet of 1772 (12 Geo. III c. 72), which was limi-
ted in its apvlication to the moveable estate of a living debtor.
The act of 1783 (23 Geo. III c¢. 48) re-enacted the provisions of
the Act of 1772 and extended its scope to heritage, but restri-
cted the process to debtors engaged in trade. The Seguestration
Act of 1839 extended the procedure to deceased debtors, whether
traders or not. This iet, after amendment in 1853 (16 & 17 Vict.
c. 53), was superseded snd repealed by the Bankruptey (Scotland)
Lct 1856, which made sequestration applicable to all debtors,
conferred jurisdiction on the Sheriff to award seguestrstion and
made various other amend ment s of the law and practice. There
followed & series of amending statutes, viz: the Bankruptcy and
¥eal Securities (Seotland) Act 1857, the Bankruptey (Scotland)
Amendment Act 1860, the Bankruptey (Scotland) Act 1875, the
Debtors (Scotland) act 1880, the Bankruptcy and Cessio (Geotland)
Act 1881 and the Bankruptey, irauds and Disabilities (Scotland)
Act 1884. The Bankruptey (ficotland) Act 1913 repealed a substén~
tial part of the prior statutory provisions and introduced a com-
prehensive code of procedure in sequestrations. It also intro-

duced a specilal procedure designated "summary sequestration" which



applies where the debtor’'s assets do not exceed £300 and which
was intended to take the place of the older process of cesslo
bonorus abolished by the 1913 Act., Ve refer to summary sequestra

tion in detsil in paras. 57 to 60.

10. The 1913 Act, which is the modern bankruptey code, was set
in its historical perspective, and the principies underlying the

law as it had been developed were explained, by Lord Dunedin in

Caldwell v Hamilton 1919 S.C. (§.L.) 100 at pp. 106 to 107, and

we venture to guote a passage from his speech:-
""he methods by which a creditor can make availsble for
himself a debtor's means by the law of Scotland are enumer-
ated by Mr Bell in the opening chaspter of his Commentaries.
They are four in number:~ (1) adjudication agsinst heritable
estate (the older form of spprising had, by the time Mr Bell
wrote, been superseded and was extinet); (2) poinding of the
moveable estate, which was a judicial seizing of corporeal
moveables; (3) arrestment, which was a judicial embargo laid
on sll1 moneys or moveable rights payable or prestable to the
debtor by third parties - followed by furthcoming which made
the moneys or rights svaileble; and (4) imprisonment of the
debtor. It is worthy of notice, because it is in direct
contradistinetion to the view of the law in England, that
impriscnment was in no sense a satisfaction of the debt.
It was only a compulsitor to make the debtor disclose un-
edmitted assets, and consegquently it proceeded along with,
snd not in substitution for, other metheds. Its rigour
was mitigated by the right of libteration under cessio, and
it is now obsolete under statutory provision. But it must
be kept in view in taking a cémprehﬁnsive view of the law of
ereditor and debtor and the concomitant law of sequestration.

So far, these remedies were all for the individual creditor,



6

and he' who outstiripped his fellows in the race of diligence
enjoyed tne fruits thereof. The principle of seguestration
is that it is a proceés by which the whole property of a
barkrupt person is ingathered by & trustee for the purpose
of division pari passu among the creditors.

I do not propose to refer to the historical developments
of this process. They will be found detailed in Bell's
Commentaries. I pass at once to thé Act of 1856, which was
really an amended edition of the Aet of 1833, just as the
ruling Act at present, i.e., that of 1913, 1s an amended
edition of the Act of 1¢56. I need not pause to exanine
the conditicns precedent to the issuing of a deliverance
awsrding seaquestraticn. The conditions beling fulfilied, a
deliverance may be pronounced. This is the effect of the
29th section of the Act of 1856 which is repeated totidem
verbis in the 28th section of the Act of 1913. As to this
section, there has, I think, been some confusion. It has
been appealed to by some, including the respondent in tiis
case, as the section which transfers the property of &
bankrupt. In one sense that is so, but it must be observed
that the section is purely declarstory and not operative.

It declares a state of sequestration, and affirms as a
general proposition that the property of ihe bankrupt belongs
to his ereditors. This really is the counterpasrt of the
common law doctrise that after insolvency a man 1is truly,
ggggg'his property, a.trustee for his creditors - the doctrine
which is the root of the cutting down of preferences at
common 1law, a doctrine to which the statutes of 1621 and 1696
were merely aids. But the creditors as a body have no

active title. The next step is to eleect a trustee, and that
being done and his election signified b, act and warrant,
sections 102 and 103 of the 1656 Act (sections §7 and 96 of

the Act of 191%) are tie operative sections, and ipso jure
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transfer the bénkrupt’s property to his trustee. Now
sections 1¢2 and 97 are really tantamount to msking the act
and warrant under the sequestration equivalent to a congeries
of all the diligences competent to creditors at common law,
omitting onl; the compulsitor depending on imprisonment.

So far as moveables are concerned they effect, in the case
of moveables attachable Tor debt, an ipso jure transference
of all corporeal moveables to the same eflect as if delivery
had been mede on an instrument of transfer, i.e., have the
same effect as an executed poinding, and also operate

a8 an assignation intimated of all moveable rights which are
capable of assignetion, that is to say, have the samne

effect as an arrestment."

Liguidations

41, Ligquidation of incorporated companies, whether by way of
mempbers' or creditors' veoluntary winding-up or winding-up by

the ecourt or subject to the supervision of the court, is governed
by the provisions of the Companies Acts. The procedure and rules
of ranking have been developed through & series of statutes and

are now incorporated in the Companies Act 1948.

Trust Deeds for Credlitors

12. At common law, and apart from the statutory remedy of
sequestration with which the Report is concerned, & debtor may
arrange with nis creditors to execute a trust deed for their
behoof. While the effect of this pfocedure is regulated in

each case by the terms of the particular deed, within the frame-
work of the general law of trusts, the statutory rules as to
ﬁreferences of creditors and distribution of the debtor's assets
are normally imported conventionally into the deed; Ve propose
later on ( in paras. 37 to 45) that this procedure should be
discontinued, and that a system of voluntary bankruptecy be

introduced in its place.



PART III GRIERAL CRITICIC: S, AND PROPOSALS POR CHANGING

STRUCTURE of, IISTING LAV of BANKRUPTCY

13, We received many criticisms of the present law of bankruptcy.
Some of these were of a general.Qharacter relating to the scope
and structure of the existing legislation while others were
concerned with detailed amendments of the machinery of bankruptey
procedures. 1t is those in the first category with which we now
deal. Ve are satisfied thai the 1913 Act, which has operated

for more than half a century without substantial amendment, has
provided, by means of sequestration, a method, fair and equitable
both to creditors and debtors, of realising the objectives which
the code was intended to attain. The procedures enjoy, in
prineiple, the confidence of the mercantile and professional
classes; our suggestions are intendéd to simplify and improve
the familiar code, not to supersede it. For examrle, our new
proposals for creditcrs' bankruptcy are, as will be seen,
intended as & streamlining of the old process rather than the
substitution of an entirely new system. ‘e have borne in mind
one major consideration. In the pbusiness world of today it may
be a fortuitous mstter whether an enterprise is carried on by an
individual or partnership on the one hand or by a limited liabili-
ty company on the other. We think, therefore, that the arrange-
ments for di ssolving & business for the satisfaction of creditors
should proceed, so far as possible, on the same principles in

either situstion, i.e., in bankruptcy or in liguidation.

14. The results of our consultations leave us in no doubt that
it would be of advantage if the lew relating to insolvency and
bankruptcy were comprehended in = single modern gtatute regulat-
ing the rights and obligations of the debtor and his creditors
and providing machinery which could operate in 2ll cases of in-
solvency. In other words, the whole enactments relating to bank-—

ruptcy should be re-stated in a single statute casolidating and



amending the present law, and repealing all existing bankruptey
statutes. This is especigally necessary for the old [cots Acts
of the seventeenth century relating to gratuitous allenations
and fraudulent preferences; these Acts are couched in srchaic
langusge and the remedies they were designed to provide require
stating with greater preci..ion. ie consider, however, that the
Judicial Sale Acts of 1681 {¢. 17), 1690 (c. 20) and 1695 (c. 6)
have long since fallen into desuetude and accordingly recommend
that they should be repealed in toto as being no longer necessary.
There is much room for simplification of language and style 1in
the 1913 Act itself; if proposals for reform in detail were
to be accepted, it would in our view be guite wrong to give
effect to them by en amending Act, unless as a preliminary to

consolidetion.

Insolvency and Notour Bankruptey

15. We consider that new definitions of insolvency should be
contained in any new legisletion in order that no doubts may
exist as to the meaning of the term. There are two types of
insolvency. The first type is '"practical insolven?y", which
consists in a present inability to meet obligations immediately
exigible. In & guestion with the debtor himself it is this kind
of insolvency that is considered; when the term is used in the |
bankruptcy statutes it is usually this type of insclvency which
is meant. The second type is "absolute insolvency', which con-
sists in a person's debts exceeding his assets on a comprehensive
éstimate of his estate at a particulaer time. In questions between
creditors, when, for exsmple, creditors wish to set aside deeds
on the ground of fraud, the insolvency must be absolute. Absolute
insolvency is a significant situation since, from the time when
the debtor becomes aware of the fact, he comes into a fiduciary
reiationship with his ereditors. He may continue his business,
trade or profession, but in that event everything must be done in

the ordinary course of business, that is to say, the debtor must



carry on nis business in the ordinary way. Any transactions
which ¢o not conform to the debtor's ordinary course of business
are lisble to be challenged by the trustee 1f sequestration
proceedings are subsequently instituted and may be set aside
gither as gretuitous alienations or fraudulent preferences.
Goudy on the Law of Bankruptcy (4th Ed. p. 83) gquotes from the

dictum in the case of Taylor v Farrie 1855 17 D. 639 at p. 649,

vhich wes concurred in by the whole Court:-
"re think that by that statute (i.e., the Act of 1696, c.5)
the legislature did not intend to disable persons, in the
predicament therein set forth, from fairly paying their
debts as these became payable — or from feirly snd strictly

performing their obligstions ad factum praestandum, as these

became prestable."”

It was suggested to us by the Institute of Chartered Accountants
of Scotland (later referred to as '"the Institute of Chartered
Accountants") that any nsw legislation should include a clear
statement of the doctrine, referred to (at péra. 10 above) by
Lord Dunedin, that an insolvent person holds his assats‘as trus-
tee for his creditors. We regard this phrase more as a broad
statemeht of principle than as an accurate statement of & Juri-
dical relationship. It would require too much explanation and
gualification to make it of serious utility, amd for this reason

we think the doctrine is unsuitable for legislative expression.

16. The Sszle of Goods Act 1893 s. 62(3) defines, for the purposes
of that Act, sn insolvent person as one 'who either has ceased toO
pay his debts in the ordinary course of business, Or cannot pey
his debts as they become due, whether he has committed an act of
bankruptey or not, and whether he has become a notour bankrupt

or nct." We consider that this statutory precedent could be ada-
pted to ‘iefine practical insolvency, for the purposes of' the
Bankruptey Act, on the following lines:~ "a state of practical in-

solvency exists when a debtor either has ceased to pey his debts
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in the ordinary course of business or cannot pay (418 debts as they

become due'.

17 A definition of absclute insolvency will also be required
and we suggest the following:-~ "a state of absolute insolvency
exists when the debtor's total liabilities exceed the debtor's

total assets".

18. The term "notour bankruptcy' has been criticised, we think
justly, on the ground of the ambiguity, to which we allude in
para. 6 above, of the word "bankruptey'. We suggest that the word
"bankruptey" ought to be reserved for the formal act by which a
debtor divests himself of his assets for the behoof of his
creditors. What is now known as ''nmotour bankruptey"” is.in truth
no more than a consequence of insolvency, and we suggest that

the term "public insolvency'" be substituted for it. This is the

term used by Goudy on the Law of Bankruptcy (4th Ed. Dp. 15).

19. The circumstances necessary to constitute notour bankruptcy
are set out in section 5 of the Bankruptey (Scotland) Act 1913.
e econsider that the circumstances there set out do not require
slterstion, but we consider that in addition public insolvency
should be constituted by the debtor calling a meeting of all the
creditors known to him and submitting to them a statement of

gffairs showing either practical or absolute insolvency.

20. Section 222 of the Companies Act 1948 specifies circumstances
in which a company may be wound up hy the court, one of which
(para. (e)) is its inability to pay its debts. Section 223
specif'ies circumstances deemed to amount to such inability. ﬁe

have given careful consideration to the suggestion that a similar rule,

1This would equiparate the contumacious with the impecunious non-
payer — See Scottish Milk Marketing Board v wood 1936 S.C, 604.
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with certain quelificaticns, might be introduced into bankruptey law

as snother method of conztituting puvlic insolvenc; in the case of
an individual. The qualificctions which have been suggested are
that public insolvenc,; should only ne constituled where Lie debior
é¢id not dispute the debi; that the demand for payment should he
served personally on the debtor by a sheriff officer; and that =&
period of six weeks from the date of szervice of the demand should
elapse before bankruptcy proceedings could be instituted. Those
who suvport tiis suggestion masintain that the necessity to raise

& court sction may involve delay which, in certain circumstances,
can be prejudicizl to the creditor, and thet this could be svoided
if & procedure on the lines of sections 222 and 223 of the 1948
Lot were availeble in cases of bankruptey. Another view is that

a ereditor should be required to raise sn action in a court of

law in order to recover nis debt, and thet a procedure on the
lines incicated ebove is open to serious abuse. e entertain grave
doubts about the advisabiliity of introducing into bankruptcy a
procedure whereby a person may be made purlicly insclvent without
the intervention of the courts. .e thercfore suggest that this

propesal shovld not be adopted without further consultation.

Gretuitous ALliensilons

21. Gretuitous alienstions, that 1s any zlienation by an insolvent
person without receiving veluable co.sideration therefor, ure
reducible both ot commen law and also by virtue of the bankruptey

sct 1621 (e. 18).

o5, An anomaly would appear to sxist, however, in the present
law relating to voluntary alienations by a bankrurt which may be
challenged. At comzon law every form of transierence, whether
by direct conveyance, or by some indireet operstion, and whether
embodied in writing or consisting of a» simple dellvery of goods

or money, may be challengec. it is at least doubtful, however,
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whether the 1621 Act (c. 18) apniies to mere transier cof property
unaccompanied by writing,., sueh ss the delivery of goods or the
payment of money. e therefore recommend that in new legisliation
the epplication of the law should be made clear by including
therein an express definition as to what constitutes an "aliena-
tion". Such & definition couird, we suggest, be on the lines o

the common lawv.

23, Tie rules of the common law and those developed under the
Bankruptey Act 1621 are concerned with basicaily the same probliem
and sre similar in approach. The difTerences on such matters as
the title of creditors to challenge are,however,a source of
confusion snd we consider that any restatement of the law should
rationalise and harnronise both sets of rules., Under the statute
gratuitous slienations can only be challenged if they are made to
conjunct or confident persons, whereas alienations at common law
can be challenged regardless of the person to whom they are made.
The penalties provided in the Bankruptcy Act 1621, namely,
declaration of infamy and incapability of holding any public trust

or office or of passing on any inguest or assize, are in desuetude.

2L. e consider trnat the provisions relating to gratuitous
alienations should be brought more into line with those relating
to fraudulent prefercnces (see parapraph 25 below) and we
recommend that:-
(a) Gratuitous alienations should n.t be challengeablie
at common 1aw;
(b) Any alienation maede by a debtor during the year preceding
his public insolvency to any person should be reducible unless
the debtor or such person prove (1) that the alienation
was onerous or (2) that the debtor was solvent at the date
of the alienation;
{e) Any alienation made by a debtor during the second and

third years preceding his public insolvenc, to any person



should be reducible if the person challenging the alienation
proves that the debtor was insolvent at thé date of the
alienation, unless the debtor or the alienee prove that the
slienation was onerous;

(&) Such alienations should be reducible at the instance

of the debtor's trustee in bankruptey or of any creditor who
was an onerous creditor at the date of the alienation; =and
{e) It should be an offence for a debtor who knows he 1is
insolvent to mske such alienations, such offence being
punishable by fine or imprisonment.

rrauvdulent (Illegal) Preferences

25, At common law every voluntary preference grented by an
insolvent debtor to a creditor is open to challenge except
(i) peyments in caesh of debts actually due; (ii) transactions

in the ordinary course of trade and (iii) npova debita (i.e.,

obligstions forming the counterpart of others in onerocus contracts).
A challenge at common law 1s difficult to prove and the Bankruptey
Act 1696 (c. 5) made it easier for a challenger to prove that a

preference had been freudulent.

6. It has been suggested to us that the law should be simplified
in its language and apolication, that the comnon law ground of
challenge is of little practical value and should be abolished,
that the mechinery for dealing with fraudulent preferences and
gratuitous alienations should be as similsr as possible and that

the penalties in the Bankruptey Act 1696 sre in d esuetude.

27. Vie consider that these criticisms are justified, asnd we
therefore recommend that the law on fraudulent preferences should
be stated as Tollows:-

(a) "Fraudulent preferences' should be known as "illegal

preferences'.,

(b) 1Illegal preferences should not be reducible at common

_1aw.
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(e} Every voluntary transaction whereby, directly or indire-
etly, a preference is conferred by a debtor upon his creditor,
in satisfaction or part security of a debt, should be
reducible where the preference is given during the year
preceding the debtor's public insolvency.
(d}) The term "voluntary transaction” should not apply fo
payments of debts actually due, either in cash or its
equivalenis, to transactions in the ordinary-course of trade,

or toc nova debita as these terms are now understood.

(e) Such voluntary transactions should be reducible at ihe
instance of the debtor's trustee in bankruptcy or of any
creditor who was an onerous creditor ét the date of the
voluntary transsction.

(f) 1t should be an offence for a débtor who knows he is
insolvent to enter upon such voluntary transsctions, such
offence being punishable by fine or imprisonment.

Centrel Register of Bankruptcies

28. ‘e have been informed that despite the provisions of the
Bankruptey (Scotland) Act 1913 many undischarged bankrupts obtein
credit to the extent of £10 or more without informing the creditor
that they are undischarged bankrupts. We believe that if & central
register of undischarged bankrupts were provided then this unlawful
practice would become more difficuwlt. At present, by the Bankrun tey
(Seotland) aAct 1913 (s. 156), the Accountant of Court has to keep

& register of sequestrations awarded in Scotiand. We consider that
this register should be expanded so that all seguestrations, whether
they be voluntary or at the instance of creditors, should appear in
this register. In the absence, at present, of any compulsory regi-
stration of insolvencies, estates which are wound up by the volun-
tary method of trust deed for behoof of creditors are not registered
in the register of seguestrations. Thus it is not possible to

ascertain the number of trust deeds executed in any one year nor 1is



any information regarding such estates currently avallablie from
a putlic register. Persons trading with an insolvent person nay
therefore do 80 in ignorance of his resl finsncial position. Ve
consider that information regarding undischarged bamkrurts should
be available in a public register for the protection of persons.

who might otherwise enter into transactions with them.

29. e have been advised that the Scottish Banks would like tc
see bankruptcies registered at the'point of public insolvency,
rather than sctusl voluntary or creditors' bankruptey. ©On con-
sideration, however, vwe feel that if this proposal.were adopted
the number of bankruptcies to be registered would be s0 numerous
that it would be quite impfacticable to maintain such a list. Ve
recomnend that registration should take place, in the case of a
creditors' benkruptey at the point whén a petition for bankruptey
is presented, or in the csave of a voluntary bankruptey when the
insolvent party executes the declaration of insolvency. (see
para. 39 below). Registration could not take place at an earlier
stage since the debtor might pay the debt sued for either out-
right or by instalments. Ve consider that arrangements should be
made to provide that, in the event of a voluntary bankruptcy not
proceeding, the debtor should be enabled to hsve his name removed
from the register. e therefore recommend that the debtor should
be entitled to mske application to the Accountant of Court (with
the consent of the trustee in bankruptey where one has been
appointed) for the removal of his name from the register. Ve
propose that on the application of the debtor, with the spproveal
of the trustee (where there is & trustee}, the debtor should

be entitled, after thc lapse of a period of three months from the
date of registration <« thoe declaration ol insolvenecy in the
register of bankruptcies, to have his name removed from the

register of bankruptcies. e also consider that it is important
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thot when 2 debtor's name is removed from the register of
banrruntcies by the fccountant off Court the reason for 1ts

renoval therefrom should be shovwn in the register.

E

Provision of
all {eguecstr

=

votem lor sppointment of & Wrustee 1n
ticn

M
m

30, From evidence submlitted to us it appears thst out of 347
seguestrations durine the years 1966, 1067 and 1968 there were 133
cases vhere no further procedure took place after the first
meeting of ereditors. This would seem to indicate thst in

these 433 cases the debtor enjoyed the privileges and benefits

f the bankruptey lav, but ¢id not underpo the supervision of
the administrative procedure which thet law provides, including,
inter aglia, public examinetion before the Sheriff. In many of
these coses assets were insufficient to meet a private trustee's
fees and disbursements. The relative freguency of this type of
case suggests to us that it 1s desirable to introduce a system
whereby a trustee is alweys erpointed, regardless of whether the
sgsets of the debtor are suificient to provide for his adequate
remuneration. Another esspect of this same problem is that there
are csses, the number ol which cannot by their very nature be
ascertained, where frustrated creditors fall even to petition
for seguestration because they know that it would be impossible
to obtein, under the present law, the services of a trustee.

In some instances where a debtor has had all his apparent goods
poinded there are preferential claims for railes ocuistanding;

the conseguence is that no person ig willing to undertake the
office of trustee and no asction is taken under the bankruptcy
1sw although this is the very tyre of case where its ssnctions

and procedures are most nceded.

31. In Englend, upon the heering of a petition {or banwruptey
by the debitor himself or b, any creditur, the court may maie
s receiwving order whereb. an off'icial receiveris constituted

receiver of the debtor's property. Therealter creditors have
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no remedy against the property or person ¢f the debtor. Official
receivers are officers of the court te which they are ettached,
although they ere appointed by and act under the authority and
directions of the Department of Trade and Industry, Ve undersisnd
that the post of officiasl receiver 1s to some extent an unattrac-
tive one; inadeqﬁate salary scales have led to serious staffing
difficulties in Englend. The office does, however, fulfil =a use-
ful function in that the property of the bansirupt vests in the
official receiver immediately the order of the court is granted,
and the situation referred to in the preceding paragraph, whereby
the debtor obtaings the rrivileges of bankruptey without investiga-
tion, is avoided. Creditors are enabledrto initiate banikruptey
proceedings although they could not have engaged the services of

a private trustee.

39, An associated problem arises where, while there is no
gifficulty in getting a trustee appointed, the debtor's estate

can suffer damage through delay in effecting the appoeintment.

The most obvious example is where the assets include stocks br
sale and contracts for completion; the firsf two or three weeks

of the sequestration constitute the critical period. In England
the court is compelled to vest the estate in the official receiver
in the first instance and the appointment of the trustee has to

be postponed until the first mecting of the creditors. Ve consider
however, that it is desirable that the estate should be vested at
the earliest possible stage in the proceedings in the person who
is to amct in the continuing capacity of trustee and not merely as

interim receiver of the property.

3%, Vie have considered the possibility of introducing the office
of officisl receiver into Scotland and have decided against its
introduction. Our reasons are as follows:i-

()~ the cost of setting up a wide network of civil servants



to staff the service would be significant; and
() ir any event there might be the same staffing Aiffi-
culties as those encountered in England.
sl,, Ve suggest that the asdvantages of the English system could
be obtzined without the foregoing disadvantages if the sysiem

outlined in the next paragraph were adopted for Scotland.

35, Ve suggest that each sheriff-clerk should meintain & register
of persons who would be prepared to act as a trustee, The persons
entitled to‘be included in this register should be either memnbers
of & recognised body of accountants which, in the opinion of the
Accountant of Court, recguires of its members suitable training

in the law and practice of bankruptcy in Secotlend, or solicitors
holding a current Practising Certifiicate. =Zach of the persons
whose name appears on this register would beprepared to act as
interim tfustee, and as trustee where no trustee was appointed,

or the nominzted tfustee was not accepted by the court, or the
nominated person did not accept office. These interim trustees
would have the full powers given to trustees under the system of
voluntary bankruptey and creditors' bankruptey. In most cases the
costs and remuneration of the trustee wouid be provided for out of
the bankrupt's estate, but where the assets were not sufficient

to meet these, then we recommend that such costs snd remuneration
should be met out of a fund set up by the state, The cost to the
state of such a scheme would, we consider, be much less than the

" cost of setting up a system of official receivers. On the basis
of figures presently available we estimate that the cost of such

a scheme would not exceed £5,000 per annum.

36. It has been suggested to us that, in both the voluntary and
the creditors! bankruptcy pProcess, therinterim trustee should take
into his custody or under his control 211 the bankrupt's assets,
and that he should have power inter alia to carry on the buginess

of the bankrupt so far as may be necessery {or the beneficiel
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winding-up of his estate. e agree with this supgestion and
recommend that the.interim trustee should have gll the powers of

a permanent trustee. In short, we consider that there should be
immediate vesting of the estate in the interim trustee, (in the
case of the creditors' bankruptcy procedure whenever ne finds
eaution), with full powers of administration. If he is superseded,
the permanent trustee should relieve him of all obligations under-
taken; the interim trustee would require to disclose (preferably
at the First meeting of creditors) any obligations undertaken by
him for which he was personally liable. Since, under the new
voluntary bankruptecy procedure which we propose in paragraphs 39-
L5, the interim trustee nominated either by the bankrupt or by

the sheriff-clerk requires to register the declaration of insclvency
in the register of barkruptcies within seven days of its execution
by the bankrupt and such registration vests the bankrupt's estate
in the interim trustee, the interim trustee will thereafter be
able to take whestever immedi ate measures are necessary for the
preservation of the bankrupt's estate. Under the creditors}
bankruptey process we prdpose that the petitioner should move the
court to appoint a named person as interim trustee and that the
interim trustee so asppointed should assume control imﬁediately the

decree of bankruptcy is awarded by the court.

The Existing System of Voluntary Trust Deeds

37, In the absence of compulsory registration of insolvencies

it is not possible st present to ascertazin the number of trust
deeds executed in any one year, but a large percentage of insolvent
estates are at present wound up by ths voluntary method. The

trust deed for ecreditors is normally granted by the debtor in
favour of a solicitor or chartered accountant. There is no
statutory code for the conduct of bankruptcy administration under

2 trust deed apart from section 185 of the 1913 Act which deals
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with the audit of the frustee's account. A creditor not acceding
to the trust deed may refuse tc give effect to certain conditions
of the deed while nevertheless claiming & dividend. While his
right to sequestrate the debtor is not lost, he cannot effectively
do separate diligence after the trustee's title has been completed.
A voluntary trust deed granted by a party insolvent, but not
notour bankrupt, for behoof of all his creditors, and contalning
no extraordinsry clauses, will be irrevocable by the granter, snd
will be effective in relation to non-acceding as well as acceding
creditors, if the estate is reduced into possession by the trustee,
snd the debtor is not rendered notour bankrupt within six months.
The trustee in such s case does not represent the debtor. He
represents the creditors in their just proportions and all
preferences by arrestment are execluded. This process offers a
simple and largely informal method of winding-up insclvent estates
and it has proved generally satisfactory. ‘This system has, howeven
o number of disadvantages one of which is that in many instances
in practice the creditors refuse to give the debtor = discharge.
Other disadvantages of the trust deed system are the absence of
public information about such insolvencies sihce they are not
entered in the register of sequestrations and the lack of any

effective means of diseiplining either the debtor or the trustee.

38, Ve consider that it is desirable to retain a simple process
whereby an insolvent debtor can effect the objects of a trust deed
but that this process should be contained within a statutory
Pramework which provides adequste safeguards for the interests
both of the ereditors and of the debtor. Ve therefore recommend
that the existing method of voluntary trust deeds by private
arrangement should be replaced by a system of voluntary

bagkruptey initiamted et the instance of the insolvent party. The

details of this procedure are given in the following peragraphs.
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Proposed Procedure of Voluntar; Bankruptey

39, The procedure should be commenced by the insolvent party
(hereinafter called "the bankrupt") voluntarily executing an
attested document to be called the "declsration of insolvency',
tnhe form of which should be prescribed by statute and a supply of
which should pe kept by sheriff-clerks, solicitors and accountants.
The form would declare that the bankrupt was insolvent; annexed
to it there would be =z brief inventory of the assets and liabilities
of the bamkrunt as declared by him, with the name of an interim
trustee who was duly authorised and was prepared 0 to act., The
bankrupt would then immedisztely submit the declaration of insol-
vency to the sheriff-clerk. In the event of the bankrupt not
having nominated an interim trustee, the sheriff-clerk would
nominate one from the register maintsined by him of persons willing
to act as such. Uithin seven days of the execution of the
declaration the interim trustee would require to register it in
the register of bahkruptcies and in the register of inhibitions
and adjudications. .The principal declarstion of insolvency which
is sent to the Accountamt of Court by the trustee for registration
would be accompanied by & certified copy thereof which copy would
be retained by the Accountant, the principal declaration being
returned to the trustee. Registration in the register of bank-
ruptcies would vest the whole estate of the bankrupt in the interim
trustee and an scknowledgment of registrstion in this register,
wnich might take the form of an extract from the register, would
be equivalent to an act and warrant under the existing law. in
order to limit the period of searches in the register of inhibi-
tions and.adjudications we consider thst provision should be made

| for penewal of the registration of the declaration in the register

of inhibitions and adjudications every (ive years.

40. The interim trustee would summon the firsi meeting of
creditors to be held within twenty-eight days of the registration

of the declaration of insolvency. Seven days notice of this



meeting would require to be given and the notice should be puvlished
in the Edinburgh Gazzette and in a newspaber Circulating in the
district where the benkrupt carried on business or resided. Postal
notice should alsc be sent to all known creditors. Creditors would
be required to submit their claims both for ranking and voting at

or prior to the meeting of creditors and only those creditors who
submit their cleims at or prior to the first meeting of creditors
would be able to vote at that meeting. Ve consider that the present
statutory reguirement for o sworn affidavit and c¢laim should be
removed by an appropriate section in a new Rankruptey Act. The
neﬁ‘statﬁtory form of c¢laim which we propose should replace the
present affidavit and claim would be in the form suggested by the
Law Society of Scotland. It would take the form of a certificate
as to the verscity of the debt claimed by the ereditor and would

not require to be signed on oath.1 The new statute should also
provide that the making of a false statement in a claim would be a
punishable offence. In view of our recommendation for the abclition
of the osth, sections 21 and 22 of the 1913 Act will become super-
fludus and should be repealed. We also recommend that section 24
should be amended by substituting references to the certificate as
to the veracity of the debt claimed by the creditor or to the
certificate for references to an oath of verity or to an osth

contained in that sectionQ

L1. Ve suggest that at the first meeting of creditors the interim
trustee would amet as chairman and would submit such details of the
assets and lisbilities as he had then been able to ascertain. The
creditors ascembled would either accept as trustee in bankruptey
the interim trustee nominated either by the bankrupt or by the
sheriff-clerk or sppoint their own nominee as trustee. In the

event of the creditors appointing their own nominee as trustee

1'I‘he Commission think it may be helpful to readers of the Working
Party's Report to see thdnew form of claim which has therelore
been attached to the Memorendum as Appendix F.



the person 80 appointed would immediately take over from the

interim trustee as chairman of the meeting. If the interim trustee
nominated by the bankrupt or by the sheriff-clerk were nct to be
appointed, his fee and outlays shouid be the first charge upon

the estate. An abbreviate of bankruptcy stating the name and
address of the trustee confirmed at the first meeting of creditors
and giving the date of execution and of registration of the prior
declarstion of insolvency would regquire to be registered by the
trustee in the register of benkruptcies within seven days of this
meeting and such registration would confirm the vesting of the

whole estate in the trustee named in the abbreviate with effect

from the date of registration & the declaration. The abbreviate

of bankruptcy would also be registered simultaneously in the register
of inhibitions and adjudicstions. Provision would also be made for
publication of the sppointment of the trustee in the Edinburgh
Gazette with:in seven days of registration of the aboreviate of bankw

ruptcy..

L2, Ve propose that st the first meeting of creditors, commissioners
to a number not exceeding five should be appointed to assist and
advise the trustee. The trustee should be required within seven
days of the meeting to intimate to the Accountant of Court for
insertion in the register of bankruptcies the names and addresses of
these commissioners. The creditors should also have power to
appoint other commissioners at a later date where it has been im-
practicable to obtain the services of sufficient commissioners at
the first meeting. We consider thet the exicting provisions of
sections 72 and 73 of the 1913 Act forfilling any vacancies caused
by death, resignation or removal from office of a commissioner

should be re-enacted and also apply to voluntary bankrupteies.

L4L3. Ve propose thet in a voluntary bankruptcy the trustee should
be empowered to arrange for the bankrupt, his wife and employeces to
attend on the trustee for examination without applying to the court
for a warrant. The examination, if required, should teke place

within four months after the date of registration of the declaratior



‘of insolvency. The trustee would be reguired to adverilise une
date (being not less than seven days from the date of the advert-
isement in the Gazette) and also the place of the examination in
the Zdinburgh Gazette and in a newspaper circulating in the
district where the bankrupt carried on business or resided and
written notice would also be sent to every creditor. At this
examination the bankrupt would be required to make a declaration
before the trustee, which declaration should be given the force
of a statutory declaration made under the Statutory Declarations
Act 1835. In the event of the bankrupt, his wife or employees
failing to attend on the trustee for examination as reguired 5y
the trustee, we propose that the trustee should be able to obtain
a warrant from the Sheriff on summary petition to compel them to
do so. In such a case the date of the examination would be not
less than 14 nor more than 28 days from the date of the petition.
It should alsc be in the option of the trustee if he considers it
necessary, to insist upon this examination taking place upon oath

before the Sheriff.

Ly, Tie trustee would proceed to ingather the assets, call for
claims and adjudicate thereon. Claims would require to be lodged
within six months of the date of registration o the declaration

of insolvency, without prejudice to the obligation of the trustee
to admit to a ranking any valid claim lodged up to one month before
the date of distribution. If necessary 3 claim could be intimated
to the trustee without being gquantified but even if not quantified
exactly a formal claim in the prescribed form should nevertheless
be submitted, the amount of the claim being estimated until actually
known. The trustee would be required to call a second meeting of
creditors in accordance with the same procedure as we have
recommended in the case of the first meeting, and to issue a
written report on the progress of the bankruptcy, and to produce
accounts within two months following the expiry of twelve months
after the registration of the declaration of insolvency. There-
after, unless the commissioners considered it unnecessary, the

trustee would convene further meetings at six monthly intervals



or at such longer or shorter periods as might be fixed by ihe
commissioners. The distribution of dividends wou.ld be made on
dstes decided by the commissioners.

Creditors' Bankruptcy Procedure to apply mutatis mutandig to
new voiuntary becisration of Insolvency DIOCE e

4L5. Ve also recommend that the procedure in a creditors’
bankruptey (amended as after suggested) in relation to such
matters as the meetings of creditors, payment of dividends,

discharge of the bankrupt et cetera should mutatis mutandis apply

slso to the new voluntary declaration oi insolvency procedure se
that the two procedures may be eguiparated so far as possible. In
addition, the rules regarding the ranking of preferable clalms
aprlicable in formel sequestrations would =1so apply in the case

of a voluntary bankruptcy.

Proposed Procedure of Creditors' Bankruptcy

46. As we pointed out earlier (para. 13), our proposals for
reforming the procedures for ereditors! bankruptcy, though at
first sight extensive, are intended to have & streanlining rather
than a superseding effect. vie have therefore been in some doubt
whether, logicaily, they should not appear in Part IV among the
recommendations for detailed changes. On the wiole, however, since
our proposals are a consequence of widespread criticisms of the
cumbersome and inelastic nature of present procedures, vie have
decided to present them as going to principle, rather than detail,
at least in so far ss concerns the earlier stzges, to which most
of our recomrendations are directed. '.e believe that this will
make the Report easier to gresp as a whule. Wwe propose that the
Getails of the new system of creditors’ bankruptcy should be as

described in the following paragraphs.

L7. This procedure would be initilated by petition either to the

Court of Cession or to the Sheriff in summary {orm, in respect of



27

any person alive or dead who is publiecly insclvent, at the inétance
of any creditor or group of ereditors having together claims amoun-~
ting to not less than £50. Ve recommend that it should be suffic—
ientlfor s petitioning or concurrihg ereditor to produce with the
petition a certificate as to the veracity of the debt claimed by
him and to specify any security which he holds over the pankrupt's
estate and state whether any other persons besides the bankrupt are
liable for the debt; he should not reqguire to produce an oath. A
new section 20 amended to this effect should therefore be included
in the proposed new legislation. At present a petition for seques-
tration must be made within four months of the constitution of
public insclvency; we propose that in order to aveid having & mul-
tiplicity of different periods this period should be amended to
three months. The application would be by way of a petition in the
standard form, presenting the evidence of public insolvency and the
ereditor's claim. The petition would be presented in any sheriff~
dom where the bankrupt had resided or carried on business at any
time during the twelve months preceding the presentation of the

petition.

48, We propose that where the insolvent debtor, instead of using
the new voluntary bankruptcy procedure, prefers for some reason to
usze the more formal procedure, he should be entitled to present &
petition, with concurrence of one or more ereditors having claims
totslling £50, moving the court for his sequestration. In addition
to the procedure being initisted by the insolvent, it might also

be initiated by his representatives or hig or their mandatory pre-

senting a petition with the like concurrence.

L9, Ve propose that the petition should move the court to declare
the debtor to be bankrupt and to appoint a named person to act as
interim trustee. The petition should also ask that in the event
of the named person declining to act as trustee then a further
person who should also be named snd who should be on the register
of persons prepared to act, be sppointed. It is understood that
it is now the general practice to insert a crave in all petitions

for sequestration that the court shall in terms of section 25 of
RE 3362 BL{TV)



the 1913 pct if desired grant diligence to recover evidence of

the notour bankruptey or other facts necessary to be established
and that the court normally appoints a commissioner. In nearly
all cases this is an unnecessary expense and we recommend that the
appointment of a commissiorer as a matter of course should be dis-
continued. We believe that this could be safely done if it is
provided that evidence of the facts establishing public insclverncy

should be lodged with the petition.

50. We suggest that the petition should be served upon the debtor
on a seven days induciae if in Scotland or fourtecen days if abroad
with a warrant to avpear at a fixed dilet. Details of the petition
would be registered in the regisier of bankruptcies and in the
reglster of inhibitions and ad judications within four days of the
granting of the warrant for service. We consider that the provision ;
in section 27 of the 1913 Act that intimation be made in the
Edinburgh Gazette of the warrant and of the diet of aﬁpearance
should be retained. If the citation were returned, the petitioner
would lodge sn affidavit that the debtor could not be found, and
this woulé be followed by edictal citation and appointment of a
further fixed diet. If no appearsnce were made at the stated diet
by or on behalf of the bankrupt, a decree of bankruptey would then
ve granted forthwith. If the debtor appeared oY was represented

he would be required to show cause why the bankruptey should not be
awarded or instantly to pay the debt in respect‘of which his
bankruptey is sought or produce written evidence of the same being'
paid and satisfied or otherwise would require to satisfy the terms

of gection 29 of the 1913 Act.

51, The decree of bankruptey awarded Dby the court would be regis-
tered in the register of bankruptcies and in the register of
inhibitions and adjudications within four days of granting and an
extract from the register of bankrurtcies would have the same effect
as an sct and warrant of confirmation according to the present

practice.

52. We do not, however, consider that it is right that the court



should appoint a permanent trustee on a petition by one creditor

or group of creditors without giving the other creditors a chance

to have & say in the appointment. Section 239 of the Companies

Act 1948 provides that in England the official receiver, who acts

as provisional ligquidator, is required to summon a meeting o
creditors for the purpose of determining whether an apclication

is to te mede to the court for appeinting a liquidstor in place of
thhe official receiver. We believe that the person named in the
Petition should be appointed an interim trustee and thaet he should
be reqguired to cell a meeting of creditors to determine whether

his appcintment should be confirmed or whether application should

be made to the court toc asppoint some other person as trustee. The
interim trustee would take over immediately the decree of bankruptey
was awarded by the court but beiore obtaining the authority of the
court to act as such and Iintromit with the bankrupt‘s'estate he
would reguire to lofge a bond of caution with the court. A fresh
bond of caut ion would also reguire to be lodged with the application
for the appointment of & permanent trustee following the first

meeting of the creditors.

53. In the event of the debtor meeting the debt upon which the
petition was based or of the matter being otherwise settled the
petitioning creditor would reguire to record a notice clearing

the register of bankruptcies and the reglister of inhibitions and
adjudications. Once approved by the court the appointment of

the permanent trustee would take effect from the date of the
presentation of the petition. Special provision would be made

to provide for the case where the permanent trustee is a person
other than the interim trustee named in the petition in order to
ensure that the fee and outlays of the interim trustee would be the

first charge on the bankrupt's estate.

5L, All petitions for Dbankruptcy would be competent in the Court
off Session and also in the Sheriff Court as at present, irrespec-—

tive of the amount of the estete. Once the decree of bankruptcy



had been granted th:e interim trustee would publish a notice in

the Bdinburgh Gazette and in a da’ly newspsper circulating in the
aprropriste area. He would ca:l a meeting of creditors within
twenty-eight days in the same manner as is contemplated in respect
of the voluntary hankruptey process, this meeting being convened
to anpoint a permanet trustee, As in the case of the voluntary
bankruptey process, the interim trustee would act as chairman

et this meeting and would submit tc the meeting such details of
the sssets and lizbilities of the bankrupt as he hed then been
able to escertain. In the event of the creditors assenbled
appointing as permanent trustee someone other than the person
named in the petition tc act as interim trustee, the person so
appointed would immediately take over from the interim trusteec

as chairman of the meeting. At this meeting we propose that, as
in the case of ihe voluntary bankruptéy prrocedure, commnissioners
of any number ur to five should be appointed to assist the

trustee and that the sheriff-clerk should be required within seven
days of the el=ction of the trustee being confirmed by the court
to intimate the names and addresses both of the permanent trustee
and of these commissioners to the Accountant of Court for insertion
in the register of barnkrupteies. When commissioners are appointed
subseguently the trustee should inform the court within 7 days

of their election and the sheriff-clerk should, within 7 days of
their election beirg confirmed by the Sheriff, intimate to the
Accountant of Court their nsmes and addresses for insertion in

the register of benkrupteies.

55, As in the case of the voluntary bankruptcy procedure, the
trustee would proceed to ingether the assets, call for claims and
edjudicete thereon. Claims would recuire to be lodged viithin six
months of tue date of the awerd of baniruptcy, but the trustee
would be obliged tc admit to & ranking any valid claim received

thereafter which is lodged at least one month before the date of



‘payment OL ne diviaend. Agealn, as 1n the case 0 the voluntary
bankruptey procedure, claims would be made in the new statutory
form of claim to be prescribed by the proposed new legislaiion and
would not require to be signed on oasth. We slso propose that the
trustee should be required to convene a second meeting of creditors
to be held in accordance with the same procedure as we recommend
in the case of the first meeting, and to issue a written report on
the progress of the bankruptey and to produce accounts within two
months following the expiry of twelve months after the first deli-
verance in the petition for bankruptey. Thereafter, unless the
commissioners considered it unnecessary, the trustee would convene
further meetings to be held at six monthly intervals or at such
longer or shdrter periods as might be fixed by the commissioners.
The distribution of dividends would be made on dates decided by

the commissioners.

Bonds of Caution

56. i'e heve given careful consideration to the guestion whether

it is essential for the trustee in bankruptcy to obtain a bond of
caution before intromitting with the bankrupt's estate or whether
such a requirement is merely an administrative nuisance sand an
unnecessary waste of money. Ve were informed that if caution were
retained no real delay would tske place since a bond of caution can
‘normally be obtained on the same day as that on wﬁich application
for it is made. The Law Society of Scotland {later referred to as
"the Law Society") are of the opinion that a bond of caution should
be reguired both in the case of a voluntary and of a creditors!
barkruptey. On considerstion, however, we have come to the conclu-
sion thst the requirement of a bond of caution should be retained
in the csse of the creditors! bankruptecy procedure only, on the
ground that traditionslly, the court slways insists on caution beirg
found where someone is appointed by the court to administer funds
belonging to someone else. Ve are fortified in our decision that
caution should ncet be required in the case of voluntary bankruptey
by reasson of the fact that one of our objectives is to equate

voluntary bankruotey to veluntary liguidation as much as possible



and, since a voluntery liguidator does not require to find caution,
we do not consider that the trustee in & volurntary bankruptey
should be regquired to do so0. MNoreover, at present,s trustese
geting under a private trust deed for behoof of creditors does not

reguire tc find caution.

Summary Seaquestration

57. The history of the process of summary seguestration is that
it was crested by the 1413 Act, superseding the older process of

cessio bonorum, and applied to seguestrations where the estimated

value of the debtor's assets did not exceed £300., After the
election of the trustee the whole proceedings are summary in their
nature, there being no statutbry periods as in an ordinary

sequestration and dividends being notified snd peid as funds permit.

56. In theiyr representations the Law Society propose the complete
abolition of the summary sequestrstion procedure. They point out
that one of the abuses of the present baniruptey law is that cases
are known of debtors possessed of an income but with littie or no
capital who, in an attempt to defeat their creditors, petition for
their own sequestrsticn and that this is sometimes done by summary
procedure which requires no concurrence of creditors. BSuch a
petition for sequestration is normally presented in order to
prevent a series of arrestments of wages. In such cases, where
there are substantisglly no assets, creditors are naturally
reluctant to incur expenses in the sequestration and therefore
rarely think it worth while to appear at the first meeting.
¥urthermore, in the absence of any assets to provide a fee, there
ig little inducement to a trustee to accept office. Although

the proceedings {(or lack thereof) at the meeting may be reported
to the court in accordance with the statute, thé process is
virtuaslly dead. The debtor, however, remalns a bankrurt and all
future asrrestments or poindings are ineffective under section 104
of the 1913 Act. As the Report of the McKechnie Committee on

Diligence {1958 Cmnd. 456 para. 304) puts it, "The effect is
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that in alout 2 out of 5 cases of summary seguestrastion the debtor,
glthough subject to the various statuteory disabilities and dis-
guaiifications imposed by the Danwruptcy Act,has not been penalised
tnereb, and yel hes been immune from arrestment of wages and other
forns of diligence by creditors'. To restore the process of seque-
stration and have a trustee eleccted, a creditor requires to lodge
2 note in the original process of seq: estration applying to the
Sherifl to appoint a speciel meeting ol creditbrs f'or the purpose
of electing a trustee (see Act of Sederunt of 25 kay 1937). 1In
some cases, &lso, where some essential part of the procedure has
not been carried out and the statutory mschinery has conseguently

broken down, the situstion can only be remedied by presenting a

petition to the Court of Sersion ex nobile off{icio. An example
of’ this is the case where, no trustee heving been elected, there
is therefore no report on the bankrupt's conduet; the bankrupt is
thus deprived of his statutory right to apply to the Sheriff in
the normal way {or his discharge, but must apply to tie Court of

Session in the exercise of its nobile off'icium to grant his

discharge.

59, The unsatisfactory nature of the procedure is well illustrated
by the fact that during the years 1967, 1968 anq 1969 respectively
no trustee was elected in (a) 42 out of 47 awards (b) 36 out of 43
awards and {(c¢) 32 oui of 44 awards. Cther unsatisfactory features
of the procedure are:-

(1) That the trustee when appointed does not, as in tihe
case of sn ordinary seguestrstion, reguire to call a meeting ol
creditors immediately after his appointment . 1ndeed the second
statutory meeting is not normally celled until the end of the
sequeS'ratibn.

(2) The baskrupt is entitled to arply for his discharge
"where the Sheriff has dispensed with f'urther procedure". It is

open to the Sheriff to dispense with further procedure at any time
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in cases where there esre no funds for division among the creditors
(see section 176(8){2) of the 1913 Act), and iumediately this has
been done it is competent for the banirupt to gpply for his dis-
charge without the consent of t.e creditors {see section 176{(17) of
tne ssid fet). The bankrupt must, however, observe the conditions
iaid down in the 1913 fct relative to discharge, e.g., produce a
report by the trustee snd normally have paid st least 25p per £1,
(see Fyle's Tankruptcy Code rage 151) but it is thought that at
least in some Steriff Courts this procsdure is not always carried

out,

6U. As c&n be seen {rom para. 39 hereof we are making recommenda-
tions for & voluntary declarstion of insolvency and suggesting
thet a scieme should be provided for registration thereof. 1In
addition we are recommending that provision should be made for a
creditors' petition for compulsory bankruptey of a debtor and also
for a debtor's petition for banikruptey with concurrence of &
gualified creditor and there therefore seems to be no sulfTicient
need to retsin the process of summary seguestration., In wiew of
this, and of the unsatisfactor; nature of the process to which ve
have referred suove, we recommend the sbolition of th. sumnery

seguestration procedure.

Power to Eemedy Tefects in Procsdure

61. One of the defects in the procedure prescribed by the 1913 Act
is in the provisicn of var:ing and strict time-limits with the
expensive penalty upon failure to observe them of the trustee
reculring to present a petition to the Inner House of the Court

o

of Session. e accordingly propose that the new Bankruptey Act
should provide that in the c¢ventl «f any failure, by eryor or neglect,
to comply with any statutory provision, it should be competernt

ifor the trustee, in the case of a Sheriit Court sequestraﬁion,

to meke application to the Sherif for authority at his disciretion

to remedy the same., In the czse ol a Court of Cession sequestra-
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tion we recommend that the trustee should be similarly empovered
to meke application to the Cuter House or, after the cause has been

remitted to the Cheril! Court, to the Sherifr,

Preferentiel Clains

62. Preferential claims are dealt with by section 118 of the

1813 Act (the English equivelent is section %3 of the 1914 Act).
Section 118 provides that certain classes of debts shall

rank egually among themselves and shall be pald in full unless the
assets are insufficient to meet them in which case they shall
abate in egual proportions. It iz possitle to discern that these
classes of debt have something in common, thest is to say, thsat

the creditor may be seid tc have given eredit involuntarily, =t
least to tne extent to which :.e was not in a position to select his
debtor. This appears to be the justification for the special
position in which creditors for these classes of debt are placed

in competition with secured or unsecured creditors.

(a) Local Rates

63. The first class includes local .ates due by the vankrupt
having become due and payatle within the twelve months next beiore
the award of sequestration or the date of death of a deceased
Gebtor or the date of the concourse of diligence for distribution
of the estate of a party veing notour banirupt. Ve shasll call
this "tie reievant date". There are also included in this elass
taxes assessed on the bankrupt up to the 5 April next before the
relevant dale and not exceeding the Whole_of any one year's assess-
ment. e have reccived no ressoned recomiendations to the effect
that the law be altered in so far as it refers to rates and we ao
nwt think that‘such an altcerstion is ealled for. A local
authority carries out ils stotutory duties and expends public money
on behall of good and bad debtors alike on the faith of beinp able
to reimburse itsel! by levying & rate annusily. This seems to ve

a sirong caese for & preferentisl claim for one yeur.
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{(b) rexes’

6L. "Taexes" includes all texes levied by assessment, an- certain
other taxes 1in respect of wuich specisl provision has been made by
the stetute in virtue of waich the tex is imposed. Lxamples are
short~term capitel gains tex, arrears ol purchase tax, P.A.Y.o.
deductions, Lelective zmploymenti %'ax, Redundaney Fuad contributions
and Lettermen. Levy. Tue case for tresting such debts as
preferential is not so clesr as that in regard to retes and we
have received representations that the law should be reviewed,
Furthermore, we ought to point out that histurically the position
cf Crown erts is not precisely the same in Scotlend as in England,
elthough ve do not suggest thet there is now in this respeet zny

v iff'erence in the fiscal or barnkruptcy laws as between the two

countries.

Historicsl Rscikgrcund to Crown Preference

65. In the case of In re Pratt - Inlend Zevenue v Phillips / 1951 7

Ch. 225, vihere the corresponding seetion of the 1914 (EBnglish)
el Wes unter consiruction, 1t was pointed out that such a
provision, wnich can be traced back to 1.4y, so far from conferring
g privilege ﬁpon the Crovn, is in fact an sbridgeme..t of thc koyal
Prerogetive at common law. "I tsie it'", said Hacdonald CE in

hex v wvells / 1807_/ 16 Last 276, "to be an uncontrovertible

rule of law that where ties Eing's and the suujcect's title concur
the ¥ing's sliall be preferred'. This doctrine was held by the

Privy Council in lew South 'sles Taxation Commissioners v Palner

1907 7 A.L.A79 to be conclusive in determining that, in a colony
where no snucial statutory provision relcoting Lo srrears ol taxes
rad been made, 'in tne administration of & baniirunt's estate under

the liew Louin .alus Lankruptey Act 189G the Crown is entitled to

1This part ol the Report was prepared ana agreed before the 1971
Budget {tatement. Since, in consequ:ince, the taxes will be in &
somevhat unsettled condition for the next year or two, it was
decided toc leave the passages referring to trem as they stood.



prefere.tisl payment over all other ecredltors". I% was for tnis

resson that in In 1e Pratt it wes held that section 33 of the

Banitruptey Act 1914 is, in dubio, to be construed in favour of
e Crcix, veing en abridgement of’ prerogative, not asgeinst the
Crown in s ccordance with the ordinary rule for construing & taxing

provision.

Crown Privilege in Scotland

60. However, the Royal Prerogstive is one of the grees of law

in which Xnglish precédents hsve to be looked at narrovly in
Scotland. There 1s some tendency among English lawyers to assume
the transfer to the Lritish Sovereign of all the prerogatives
enjoyed by the =~nglish Sovereign before 1707. Such an asssumption
cannot e made in the present field. "The Crown“,rsays Goudy on
the Law of Eankruptcy in Scotlsnd at pége 514, "has by statute,
though not by common lew, a special preference in bankruptey or
insolvency of its debtors for all imperial taxes ...'". The matter
was expressly provided for as far as heritage is concerned in

the Excheguer Court (Scotland) Act 1709, 6.Anne c¢. 53, whereby
"no debt ... to the crown in Scotland shsll a fect ... any real
estzte in Scotland, ... further or othervise ... than such real
estate may ... e sutject ... thereto by the laus of Scotland and
that the lsaws of Scotland shell in egll such cases ... hold plece'.
fell in Volume I of his Commenterics (7th Edition) at pere 782

auotes the case of Creditors of Burnet v hurray (754 Wor. 7873. as

follovs:

"The recelver-general of the customs adjudged for the King the
lznd estate (sic) of Burnet, on account of duties on tobacco. The
other crediﬁors Followed with sdjudicaetions within yesr and day of
the ¥ing, and clelmcd reri passu prefercnce, &s if the King's
sdjudicetion had been Tor a comson debt. The Court found: that
vefore the Union, the King, by the lasws of Scotlend, was cntitled
to no prefersnce 'or revenue debts upon the real land estates of

hie subjoets, but only sccording to his diligence, and that by the
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het 6 Anre the lavs of Tcotlend are saved an’ declsred to hold
vloce and be observed; nd thereiore thot His Majesty is nreferas-
ble only pari passu with the adjudgers within yvear and day of his
adjudication". This decision wss affirmed in the House of Lords -

see hare 7675.

67. The‘purpose of the foregoing is to point out thet a2 curtail-
ment of the Crown rtrivilege in thiis matter would nct, in “cotland,
constitute & furiher derogetlion from the Royal Prercgative, as
apperently it would in Englend. The tosrd of Inlard Reveiue,

in their emorgndum L0 ﬁs, place considersble stress on the
historical argument, witich may not be of eguel validity in uiis
country. IHor is it so essy, sgainst the Zcottish background, to be
setisfied with the according of the present extensive Crown
privilege on tiie ground theat devts owed tc thne community ought 1o
heve wrecedence over debts owed to an individual. This is, in

any cace, by no meens a self-evidet proposition oi universal
velidity. e do, hovever, agree with the Board that 1t would not
be practicable to #ive the Crown different preferential ripghts in
Englend and fcotland. This suggests thst eny sbridgement of
Crovwn preference, such as we recommend, should e on,é United

Eingdom bacis.

Criticisn of Cro'n Preference for Assessed Taxes

64. The cor. on eriticism of lhe pnrefercnce accorded Lo assessed
texes is stated in villiams on Bankruptey, 16th Ed., p. 2% as
f'oliows: ".hereas rates enjoy priority only in respect of sums
due end pevsble within twelve months belore the recelving order,
the vriority accorded to taxes extends to a maximum of' one year's
ngsessme.t out of all the assesnments which have become due and
paysole snd are unnaid, thereby entitling the Orovn to select for

", which may well not be the

nreferentiel poyuent its "best v ar

concluding

yesr, and vwhich in the case of’ Zxcess Prolits Tax

vould not, cxcert Dby chsnce, conclude on April 5th. The Crown



may also seleet different preferential yeers for different taxes,
£.g.y in resrtect of Income Tax, =Xcess Profits Tex snd Profits Tex.
Thus the Crovn, by putting forwsrd s large unpaid tax claim
several years old mey deprive the ordinary creditors of any
dividend. Vhere this occurs, the ordinary creditors tend to lose
interest in the administration from wi:ich they cannot benefit,
and the Crown's privilege is sometimes regsrded as unfair, in
that the bankrupt has beenpermitted to eany, to the prejudice

of other traders, "false credit" in respect of his arrears of tax
The Elagden Committee on Bankruptcy Law Amondment glso records
eriticism levelled at Revenue preferences., After reporting that
"meny of the witnesses have been in favour of the total abolition
of priority'fof‘rates and taxes, the Committee recommend that the
Crovn should have preference for taxes "assessed on the bankrupt
in respect of either of the two fiscd years immedliately precedihg

the date of trhe (Court) order, at the option of the crown".1

The Involuntsry Creditor Rule

69, In our view the answer to this guestion is to be found in

an application of the "involuntary creditor" rule which, in para.
62 above, we suggest as the rational foundation for gll preferen-
tizl claims. e would apply it in this way, thet a creaitor who
is not ir & position freely to choose his debtor ought to have a
preference sufficient to extend to those debts which he could not
reasonatly have been expected to have recovercd, Or to have
constituted by legal action before "the relevant date". In
gupport of our general proposition, that the justification for a
pfeference is the doetrine of the "inveoluntery creditor'", and that
preferences ought to be restricted to debts which could not
reasonably have been collected by the relevant date, we subnit
+he high authority of the following passage from bell's

.2
Commentsries -

1957 crnd. 221 p. 31

22th wdition ii. 44
RE 3562 BL{95)



"It might be & considerstion worthy of some atiention from
the Legislature, vhethor it does not savour of injustice,
thst arresrs, which the officers of the revenue ought to
have recovered, instead of allowine them to accumulste,
should continue a preferahle burden sgainst all the creditors?
whether 1t is not tu besicw a privilege upon the officer
and hiz sureties, rether than wupon the public? whether, at
all events, it is not throwing oppressivelylon a few, vhat
would othervise fall lightly on the general mass of the
people? The duties which are current, or wh;ch have fallen
due, without having been improperly left to sccumulate, ought
indced to form a preferable burden: Ifor no property can be
tonsidered by creditors as free from such burden; and so
they are not deceived into a false credit, But duties may
accunmulate to an enormous and incalculable amount, and
sweep away by preference the bulk of the fund."

The conseguences ol the aprlication of the "involuntary creditor"

4

rule, so far as texation is concerned, would he as follows.

Inco:e Tax

70, rcome tax, although based on & previous year's profits, is
the legal lisbility of the fiscal year assessed. Income tsx is
payalble in January of the year of assessment and in July following
the year of assessment and thus at the worst possible time from
the Inland Revenue point of view there should be cutstanding not
more tran tax for 9 months (essuming a tankruptcy st 31 December).
In iact, since the taxpayer may withhold payment without collection
proceedings until sbout the end of February, tax for 11 montus
coulu be involved. By June, the potential outstanding sum 'is an
irs telment of one halfl of the preceding full year plus 3 months

of thie next year. Again through late peyment, this could stretch
to Lugust when tie¢ potentisl outstanding sum is hall of the prec-—

eding year plus 5 months of the year in which bankruptey occurs -
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again the equivelert of 11 months tax. It seems tc follow there-
fore that the preferentisl right should extend to income tax
appropriste tc the 12 months preceding '"the relevant date" less
any sum paid thereon. As Short Term Capital Gains are charged to

income tax, the same provisions should apply to them.

“ong Tern Cepital Gains Tax

71. The Inland Revenue can assess to tax capital éains immedistely
sfter the end of the year concerned. For example, & realisation
taking.place in April 1¢70 would be incliuded in the tax return Tfor
1970, lodged in April 1971. Tize tax could not normally be determined
before, sayv, August 1971, or finally negotiated until about the

end of the yesr. Vorking, accordingly, on the prineciple that.the
preference should not extend beyond the period reasonably necessary

for assessment, we would suggest thet two years would be appropriate.

Surtsx
72, For the same reeson, and on the same principle, we suggest a

pericd of two years.

Corporation Tax

73. In the case of corporation tax, the liability is a legsal
liability of each accounting period, slthough the amount cannot

be determined until the coming into eff'eet of a Finance Act some
time after the end of such period., For example, the liability for
the year to 30 June, 1970 cannot be determined until the passing
of the Finance Act of 1972 - (the Finance Act of 1970 fixed the
rate for the year to 30 March, 196S). Thus the Inland Revenue have
no power to collect the debt at the time when it becémes a legal
ligbility. In the case of limited companies who were in business
prior to 6 April 1965, corporation tax 1s payeble on the 1st of
Jenuary in the fiscal year following the end of the chsrgesble year.
In the case of limited companies who commenced business after

April 1965 and those for whom the balance date was altered since



April 1965, corporation tax is due on a date 2 months af'ter the
end of the chargeable periocd. Thus the payment date may be from
9 months to 21 months after the end of the period involved. The
Aacceptance of the principle Which we have proposed would lead to
~the Inland Revenue gétting preferential ranking for corporation
tax for the last 24 months before "the relevant date". The
extension of such right 1n the case of corporation tax should not
be injurious to ordinary creditors (subject to the right of
appeal vwhich we propose in paragraph 80 below), as in the normal
case a bankrunt concern can be shown to have made losses, not

profits.

P.,A.Y,E, and S,.E,T,

74 Itlhas been suggested that a much wider preference should be
accorded to taxes which have been colliected by the debtor from

his employees, on behal’ of the Revenue, and not paid over. This
would @pply to P.A.Y.E. and also to S.E.T., which is collected along
with the National Insurance eontrivution. This suggestion is

made, for example, by the Acccuntant of Court, who, on the other
hand, would reject the ciaim to preferential treatment in respect
of the assessed taxes. The argument is that, after the gross

wages have suffered deduction, the employer holds for the Revenue
in something of & fiduciary capacity, and that special considera-
tion should be given to that fact. On the other hand the general
rule is that e¢laims for trust funds which have been immixed in

the debtor's own funds - as these would have been - enjoy no
preferentiael ranking. Again, the argument would not avail in the
case of a self-employed debtor, in relation to his insurance
contributions. Furt.ermore, if the Revenue, os a matter of policy,
choose to turn employers into collectors of these imposts, we 4o
not see why the position should, for the Revenue, be different
from that of any other principal whose insolvent agent has failed

to account to him in whole or in part.
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75. Once nore, however, we would apply the "involuntsry crodifor!
rule, and recomnend a preference sui'Ticient io cover the period
between thce debt failing due snd the dale when the creditor is
reasonably in a position to enforce payme.t. FJAYLWE. is
collectable on the 19th day of the month and is for the period

t: the 5th day of thwet month. .e think that i1f 12 months were
sllowed for identifying the non-payment and cifecting collection,

we would be recommending & period which was on the long side, but

which would be conveniently in line with thst relating to the

other taxes.

¥ational Insurance Contribution

76. Naticnal lnsurance Stamps (the price of which includes CL.E.T.)
are due to be affixed to cards weekly. The cards runfbr 12 months
and failure to stamp the card tirecusly can result in criminal
proceedings. The Department of Health and Social Security employ
inspectors vho periodically call on employers to check cards
sgainst wage records. Although a2 cerd covers 12 months, the carﬁs
held by an employer are in L grouups, closing on different cuarter
dates. Accordi gly at any given date there should be outsta ding
s guarter with 12 months stamps affixed: a guarter with 9 months;
a cuarter with 6 morths and & quarter with 3 months (maximum).
These conciderations suggest that the preferentisl ranking should

be in respect of 12 months unpaid stamps.

Arrears of Purchase Tex -

77. %while normally purchase tsx returns are made gusrterly, the
Commissioners of Custums and bxeise have the power to, and
somnetimes do, ask 'or retwns monthly or even weeily. 1In these
circumstances we do not see a cuse for prefercnce for arrears over

rore than & yocar.

Power of "Trustee to Chzllenpge Assessments

78. Independently, however, of the foregoeing recomrendations as



Ly

to claims Tor tax, and even in the event of the present law
rema-ning unchanged, we are of’ opinion that some power to cnallenge
assessments made upon bankrupt estates should be conferred on

trustees.

79. In many and possibly in the majority of cases, the bankruvt
has either failed to keep proper books and records or at least has
failed to prepare proper Profit and Loss Accounts for production
to the Inland Revenue. For one or more years prior to bankruptey
the lnspector of Taxes accordigly raises estimated assessments,
The first of such is usually based on an 'expected' profit;
subseguent assessments are generally on increasing sums and often
no persconal allowances are given, The object of the Inspector

is to lorce the taxpayer into producing proper accounts and
returns. The assessments are made primarily in terrorem, and cannot
be genuine estimates of the amount of tax due. Once bankruptey
occurs, the Inland Revenue rank preferentiglly for the largest
assessne:t and ordinarily for the others and the trustee or

liguidator hes nc pover to have the assessments appealed.

#0. 4ccordingly we recommend that on the ban<ruptcy of an indivi-
dual or firm or liquidation of a company the trustee or lguidator
should be empowered to appeal against the outstanding assessments
although the time limit Tor appeal under section 31 of the Taxes
¥Management Act 1970 is 30 days Trom the date of issue of the
ascessment. The appropriate period in which a trustee/liquidator
could zppesl is suggested as being 3 months from the date of his

aprointment.

&1. It may be objucted that this would be to confer upon the
trustee a right vwhich the debtor himseli, as at his sequestration,
had not enjoyed. This is irue. On the other hand, the debtor,
knowing of his impending insclvency, will have had no inclination

or interest to challenge assessments which, even if they had been
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amended to reflect his true tax liegbility, he could not have met.
Ve thipk that justice reguires that the trustee should have power,
in the interests of creditors who have no competence in that
behalf, to challenge assessments Which.have been laid on, not as
fair estimates, but in order to force the production of facts on

which fair estimates could have been basédw

82. It is probable that such an alteration ih the law would be
m&re appropriately made by amending the Taxes Management Act 1970
than by making provision in. a Bankruptcy Act and amending Companies
Act, but this question we leave for consideration‘by the Scottish

Law Commission,

(e) greference for Wages and Sslary

83. The next class of preferentiél payments relates to sums dué to
employees by the bankrupt. Some degree of preference is in general
called for here, since employees must find employment where they
cen, and are not normally paid in advance; furthermcore, the sums
payable to them by their employers represent, in many cases,
personal subsistence for them and their families. Employe es are
divided into two sub-classes, (a) clerks and servants, and (b) lab-
ourers and workmen, but the distinction is not of importance today.
The preference is identical for each sub~class, thsast is toc say, it
covers a sum not exceeding two hundred pounds and a periocd of four
months before "the relevant date'". By the Bankruptey (Amendmeht)
Act 1926, it is declared "for the removal of doubts" that in the
case of clerks or servants the preference applies to wages or salary
"whether or not earned wholly or in part by way of commission". By
a strange anomaly this Act does not apply to Scotland. Since,
however, the relevent words of section 118 of the 1913 Act and
section 33 of the 1914 Act are identical, it must surely follow
that if the doubts were removed in respect of one Act, they can

ne longer be sald to bedevil the other.

(6) Assimilation of Preferences in Bankruptey and Liguidation

84. Eefore turning to the details of employees' preferential



claims, there is one gencral recommendation with w.lch we should
iike to deal. The Law Suveilety sﬁggested inter alia

that the preferential ecleims in bankruptey should be brought into
line with the provisions of section 319 of ihe Companies Act 1948.
He.agree with tiis suggestion. There does not éppear tc be any
resson why, in the several proceedl.ngs, prelerential claims, whilch
are simost identical in scope, should be stated otherwise than in
identical langusge. The only substantial slteration in the law
which tris would entsil, would be the importation into banirupilcy
procedure of the provisions of section 319(4)} of the Companies Act,
whereby monies asdvanced for the purpose of peying saleries and
vwages enjoy tne same privileges as do arrears. € have given
cereful consideraticn to this proposal, since it would result, in
the aggregate, of & large increase in the bulk of preferent ial
claims. levertheless we recommend without hesitation that no
distinetion should be drawn in trnis matter between bankruptcies
and liguidations. The legal category into which an employer may
fall- company, partnership, or individual - should make no
diff'erence to the policy of encouraging, in the national interest,
the sdvancing of moncy for wages, which nay make g1l the difference
petween the employer pulling through a Tirancial embarrassment

and his being forced out of business. Ve do not see any reasen
why sbuses may De nure probable in the field of bankruptcy than

in that of liquidation.

5. The Institute of Chartered Accountants are also in favour of
assimilating the rules as to preferential cleims in bankruptey to
those obtaining in liguidation. They further suggest that the
number of prefereﬂces be reduced, but apart from our suggestion
relating to taxation,we are not able to recommend any action in
this direction. It was slso suggested by the Institute that eight
weeks rather then four moaths should be the period allowed f'or
wages and salary preferences. € degal with this matter iasier on.

On the other hand we have received recommendations that the numver



oi' pref'erences shoula be lncreaced, end it iz to these recomcenda-

tiong Lhwee we now turn.

(e) Commission due to Commission Agents

6. Tre tcottish sssoeclstion of Manufacturers' Agents point out
trabt a cowmnigreicl tusiness may adopt one of twoe methods oflprOmoting
its seles. 1t may cmploy its own sales renrescntatives, toe

arrears ol whose wages fixl commission would rank prefercntially

t

on the employurs’ sequestration. On the other hend, 1t may sell

through independent comrission asgenis, who will e sell-emrloyed
and mey in faet ret Mor & number of nanulfacturers, The Association
malinteins thet 1t i1s snomelous thest commission due to the second
cisss should n:t rank preferentisglly. The anomaly is easiiy
aprreciated. hevertheless vwe do not see our wey to recommend an
extension ~f the nreferentisl cless to include debis due to a

¢c. edivor vho 1s in an independei:t business of' his own.

(f} Peyments in ijeu of Minimum Period of Notice

87. The uepsrtment of zmploymenl and Productivity meke three
recomnendstions: #irst, they urre trat the payment in licu of
tre minimusn perlod or ncotice to vhieh an emploree is entitled,

under the Contracts of mployment Act 1963, should rank eoually
with reminerstion ffor scervices sctuselly rendered and accerued

heoiidey resuneration, as preferential clesins. (n one view, since
this claim 1s I'or a money payuentl, srising out ol a contract of
employnent, due to an employce, .here is no reason {or cifferentiat-
ing between 1t eand wages or salary. The laticr is the payment made
in respect of the tine e 1s working lor his employer, Lho lormer

is tho payment which Parllianeni has direeied that that employer

nust make in order to tide ihe employee over the time he is looking
for anviher job. Un the other hand, a majorit, of us are of opinion
that 2 payment in lieu ol iwtice should only bte & prefercentiel

debt provided that the statutory limit for & preferential claim

Lo oo
-

f'or arreers ol veages, or Ior the amount edvanced f'¢. wsges, has not
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been reacned, andg to the wxtent of the surnlus 5o reraining. To
alliocw voth, on %tiis visw, vwould be to give th employec a
vreferential elsim Tor a payment in respect of a tipe when he
may well te working in another job; any such raymenl should be
&r, unsecurcd debt. & ore, accordingly, only able to surpvorit the
Lepartment 's recomrendation to this limited extent.

(g) Claims for Compensstion under Part II of the Tationsl Service

Aet 1948 -

88. “ecordly, the Depertment would like to see the same preference
accorcded to eclaims lor comnenssiion undéer art 11 of the j2il neal
Service Lct 1948 as to those under the Zeinststement in Sivil
smployment et 1G4L, that is, a limit of two hundred nounds
ap:licedble in ceses ol comnany liguidation as vell as bankrupncy.

" -,

ne Demarument o Trade and Industry agrces with this recommenda-

=l

tion and we support it; it is not likely thet many cases will

erise but it has been pointed out that the frmy Reserve Act 1969
hasn kept the guestion s2live. Ve would, hovever, mske the linit
adjustable by the Ierartment of Y'rade and Industry in the way we

recomiend in para. 92.

(h) Payments under the Redundancy Payments Act 1965

6%+ Thirdly, the Leportment ccnsider ithast they should be sble,

a5 ¢ preferential secured creditor, to clasim an insolvent employer's
share of ihe payment made from the Redundsncy Ifundéd to s redundant
employee of an insolvent employer under the Redundaney Payments Act
1965. Since ihe payment to the employee is made direect from the
Redundancy Fund, to which all emnloyers contribute, the money in

the Fund is thus collected by the Departimert on behalf of employers
as o whole., Yhen the Depsrtrent mzkes a payment to an employue they
seek recovery I'rom his emplcoyer of that psrt of the payment which

ves the latter's net responsibility. I the employer is incolvent,

of course, this recover: ceg:not taske place except by the Derartment



ranicing s =n ordinery creditor. In our view, Lhe mrenonl siotem
doucs ot leed to unfyirmess. The loso sriocing to the Zedundasncy
sund is borrne vy the tro:d vacks of employers in genercl; ve do

NGt see ony reascon wiy tney should be reliecved st the exmense of

creditors in individusl cases,.

(i) Preference for iages and Salsry

G0, Tre srount of wapes znd selsry in respeet of viich o preleren—
tial eclaim can te made, thet is to ssy, not wmore than Lvwe hundred
pounds sy over not inore than four monthe, has rermained tas sane
sinece the pesging of the Companies Act 1-47. On genersl principloes,
therciore, it would seenn thet the amount should long sgo heve heen
reviewed., e have, hovwever, had very grewct difliculty, in spite

of the most atic ascistance from officisls of the Tenartment of
"rede snd Industry, in discovering vhat s1re the principles in
sccordance wWith wiich the scope of the prefercnce wass originally

2

I'roir time to timc been altered. (n the one hand,

[oe

{2

fixed end he
two hundred pounds esrned over [our months discloses g wage of

chout £11.50p 8 week, which is much less then the present average
figure. (On the other hand, certainly as fer cg wages afe concerned,
it would te a wvery cxtrsordinary circumstance if they were to
remain unnalid for snything like Cour monthe., «e think we ctn,
aucordingly, confine our attention to advances f{'or wuges in
liguidations and - if our proposal were to be accernted - in

benikruntey also.

¢1. The obvious pracltical conseguence of the obsolcte monetary
1impit is thrt it stultifies the time limit. Do lender is going
to advence 4 months wages (which will be running perhans at an
average of £20-£30 a week) if his maximum prelerentisl claim in
respecet ol each employee ic 220w, e have been informed that in
practice a ban wiil now advance not more than 10 weeks wares, 1if
they hsve nothing btut the preferentisl nature ol their claim in

a liguidation to rely on by way of security. This demonstrates
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thet som e is necessery, iT only to

ot

stion in the present 'u
restcre to some extent the situstion as it wes in 1947. e have 1o
balence two public ccrnsiderstions. Un the one hand, it is urfair to
trade creditors i o dylng cohcern is kept on its Lwet by

injeetions of cred.t, which enjoy a preference over theilr own
ciamims, and of the existence ol which they are unaware. On ihe
ottrer, it is in the public interest that bans should be encouraged
in the exercise of their important function of supplying short-ternm
credit to concerns or individuels wno have present difficultiles

but & bright future. Giving the metter the best considersticn wve
can we would suggest that the time lim’t be fixed at 3 months and
the monetary limit rt 7300, We aiso consider that in addition all
noney disbursed by an employee arising out of his employment should

be included in tho employee's préferential.entitlement.

¢2, It is likely, however, that, suprmosing we hsve fixed upon the
correet ti e limit, ithe finencial limit will again tend towsrds
obsoliescence. ‘e therefore recommend that the Zecretary of ~tate

e given power to slter it, I'rom tinme tc time, by Statutory

Instrument.

(3) Date from which period for preferential debts should be caleculated

9%, The Department of Health and Sociel Security point out thet
under section 118(1°(f) of the 1913 Act they are entitled to rank
as vreferentisl creditors on the estates of debtors who have been
sequestrated in respect of unpaid kational Insurance cpntributions
relsting to the twelve months preceding the date of the award of
sequestration. Efection 41 of the 1¢1% ret leys down that +he
sequestration shall be held to commence and take.effect on anl from
the date of ile first deliverance on any petition for sequestration,
which shall be held tc be the dete of the sequestration, al though
the seguestration be not actuaily awerded untli = loter date's

Section 118 provides that the date from which the preferentisl
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period is to be calculated is "the date of the award of sequestra-
tion". The Depsartrent say that vwhere the date of the first deliver-
ence and the date of the award are ﬁot the same the Department's
practice hes been to proceed on the basis of the latter date even
though tiis can result in & reduction in the sum ranking as
rreferential, T e Department advise us that on several occasions
trustees heve challenged the Lepartment's interpretation of the

date ic be taken ss governing the twelve-month period for
preferential ranking and that in practice there is a considerable
difference of opinion as to whether the tweive months' preferential
period should be calculated from the date of thne first deliverance
cr from the later date of the award of sequestration., e have

given careful consideration to this gquestion and, in view ﬁf the
Ffact thet there are obviocusly diverging views as to the correct
interrretstion of the existing statutory provisions, we have

cdecided tc recommend the inclusion in a new Banxruptey Act of a
provision for the gvoidance of doubt. e therefore recommend that
the new statute should provide that the twelve months' period for
preferential ranking should be calculaeted from the date of commence-
ment of sequestration, that is, the date of the first deliverance

on any petition for sequestration or, in the case of a voluntary
bankruptey, from the date of registration of the declafation of

insolvency in the register of ban.ruptecies.

Discharge without Composition

Gl Tie received recommendations on this topic from the

Law Society, the Bankruptey Committee of the Institute of
Chartered Accountants and the Accountant of Court. Ve also
refer to the Report of the 'lagden Commititee on Eankruptcy Lew
Amendment1 (paras. 53-78) and the Report of the Working Party on

the Blagden Report (paras. 53-78).

11657 cmna. 221
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25, The major recommendstions of the Law Society and the Chartered
Accountants' Institute were for simplification of the statutory
pfovisions and the adoption of z timetable specifying periocds
within which in varying circumstances the banlrupt could obtain
his discharge. The mzin theme of the Blagden Committee was that
the discharge of a bankrupt should be sutomstic and not devendent
upon the action of the bankrupt in maiking appliecstion to the court.

In our opinion both of these objectives are desirable.

Y6. The first matter of prinecipie is to determine when the bankrupt
should, without any requirement as to dividend or concurrence of
creditors, be entitled tc a discharge. The Law Society suggested

3 years from registration of the decree of bankruptey; the
Chartered Accountants' Institute and the Blagden Committee suggest

2 years from the date of the conelusion of the nublic examination

6f the bankrupt. The Workirg Party on the Blagden Report, however,
suggested 4 years. ‘'ie recommend a 3 year period after conclusion

of the examination., Of course there would be a discretion in the
court to defer discharge beyond that period in appropriate clrecum-

stances.

47+ The next matter is to sdjust the periods when esrlier
‘discharge would be competent. At the outset it is suggested that
this would only operate vhere the bankrupt made application -
only the 3 years discharge would be sutomatic., Ye recommend that
the reievant periods should Dbe:-

V/iith concurrence of Any time
all creditors

With concurrence of 12 months
majority in number

end value of creditors

and dividend of 50p per &1

Vith conecurrence of 2L months
mejority in nunmber

and value of creditors and

dividend of 25p per £1

and that the periods specified should be computed from the date
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when the exemingtion of the banirunt was concluded. These views
are srrived at after considering the advice given to us by the Law
Soclety and the Institute; they appéar to it with the period of
3 years proposed in para. 96 supra. It is also suggested that the
conditicns fur the two latter periods (12 months and 24 months)
should ineliude, not only the concurrence of a majority in number
and value of the creditors, but slsco the consent of the trustee
and the commissioners or of the Accountant of Court if there are

no commissioners.

98. On the above basis the scheme of the legislation might be:-

(1) Every bankrupt wheo shall not alresdy have obtained his
discherge sheall be automatlcally dischesrged three yéars after the
dete when the exawmination of the bankrupt has been concluded,
provided that no bankrupt shall be discharged from a later
bankruptey while he is undischarged from an ezrlier bankruptcy.

(2) At sny time within the forégoiﬁg period of three years
the trustee may lodge in court a caveat against the bankrupt's
discharge and the automatic discharge shall not apply when 2
caveat has been lodged.

(3) A bankrupt nay appiy to the court for a discharge at
any time after his examineation has been concluded.

L) The court shall order service of the application upon
the trustee and shall order intimation of the gpplication in the
Edinburgh Cszette and a newspaper circulsting in the district.
where the bankrupt carried on business or resided.

(5) The trustee shall within 28 days afﬁer the service of
the notice lodge in court a report upon the position of the
bankrunt's affairs and the conduct of the bankrupt. The report
shall contaln particulars of the matters specified in the Schedule
hereto.

Note, The Schedule will reguire:-
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(a) a list of 211 the creditors and the amounts of thelir
respective claims (in an appendix),

{(p) the total amount of the bankrupt's unsecured liasbilities,

(e thie amount which the property of the bansrupt has
realised or is likely to realise (in an appendix),

(d) vhether tne trustee snd the commnissioners (or, if there
are no commissioners, the Accountant of Court) and all
the ereditors or a majority in number and value of the
creditors, concur in trne application for discharge,

(e) whether, in the case of a debtor who wes 1n business on
his own account or as & partner, proper proflit and 1oss
accounts were prepared to a date within 18 months before
the date of sequesﬁratién,

(£ whether income tax assessments on the bankrupt for the
£ years prior to the date of sequestration were based
upon proper accounts and computations or upon estimates,

(g) whether, if proper bslance sheets were prepared, ithe
bankrupt's capital account in the last balance sheet
prior to the date of sequestration was in debit, an@

(1) any other particulars whieh the trustee may deem relevant
to disposal of the application for discharge.

The report shall be engrossed in the sederunt book of the

estate,

(6) Upon the hearing of the application the court shall take
into account the trustee's report and shall hear any creditor who
objects to the granting of the discharge. The trustee, on being
notified of the date of the hearing, shall give notice of it to
the creditors.

(7) (a) Subject to sub-paragraph (b} hereof the court may
(i) refuse the discharge, (ii) defer the discharge for such period
as it thinks proper or (iii) grant the discharge absolutely or
subjeet to such conditions as i1t may consider reasonable,

(b) A discharge may be granted by the court
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(1) at any time after the date when the examina-
tion of the banitrupt has been concluded provided that all creditors
who have claimed in the sequesiration conecur in the application
feor discharge, or

(1i) nof earlier than 12 months after said date
provided that the trustee and the commissicners (or, if there are
no commissioners, the Accountant of Court) and a majority in number
and value of all such creditors concur in the application and the
amout realised or likely to be realised from the property of the
bankrupt is egual to ai least one half of the amount of his
unsecured lisbilities, or

(iii) not earlier than 24 months after said date
with the like concurrence as in (ii) =bove provided that the
amount realised cr 1ikely to be reslised from the property of

cu

the bankrupt is eguzl to =2t least one fourth of the amount of his
unsecured liasbilities.
(8) ©For the purposes of these provisions the report of the

trustee shaell be orima facie evidence of the amount which the

property of the bankrupt has realised or is likely to realise
and of the amount of his unsecured lisbilities.

(4} & discharged bankrupt shall, notwithstanding his
discharge, give such assistance as the trustee may reasonably
reguire in the resiisation of such of his property as is vested
in the trustee and in the adjustment of claims by creditors. I1r
he fails to do so the couwrt may revoke his discharge but without
prejudice to any trensaction entered into subsequent to the
discharge but before its revocation.

(10) A deiiverance of discharge, whether automatic or
otherwise, shell be signed by the court and an abbreviate of it
shall be reristered in the Register of Eankruptcies and the
Repister oi Inhititions and Adjudicastions and shall be published
in the wsdinburgh Gazette.

(11) The bpenkrupt shall have a right of appeal against the
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refusal or deferment of a discharge or the conditions on which
a discharge is granted.

99, In crder toc ensure that the Register c¢f Bankruptecies will
contain a complete record of the proceedings in a bankruptey we
propose thet in all cases the trustee sheould, within 28 days of
the date of conclusion of the bankrupt's examination, notify
the 4ccountant of' Court of that date and thet the Accountant
should then enter that date in the Register of Zankruptcies.

we also recommend thet the trustee should in every case be
required to prepare z report on the bankrupt's conduct and to
send a certified copy thereof to the Accountant of Court for
inclusion in the Register within 3 years from the date of
conclusion of the examination of ithe bankrupt.

100, ‘e observe from the case of Henry Black ~ Petitioner 1564

)
®
|

S...T. 308 that there are certain csses vhere, owing to & tbtr
down in the statutory proccedure, the bankrupt can only obteain
his discharge by presenting a petition to the Court of Session

in the exercise of its novile officium. The Accountant of

Court suggests that where the trustee in bankruptcy has been
discharged and no report has been made by him on the bankrupt's
conduct, or where no trustee has been sppointed, provision
might be made to enable the bankrupt to apply to the Sheriff
for his discharge thus obviating the need Tor application

to be mede to the nobile officium of the Court of Zession. V€

support this proposal of the Accountant's and accordingly
reconmend that in order tc cover all possible cases a general
provision should be included in the new Eankrupicy Let wnich
would enable a bankrupt who has donelall that is required of
him to apply to the Sheriff for his discharge in any case where
eilher no trustee has been elected, or where, owing to the
failure of the trustee tu comply with the procedure laid down
in the bankruptey Act the statutory mechinery whereby the
Lankrupt can obtain his discharge has broken cdown, Or vhere,

for some other reason for whieh the bankrupt is not responsible,
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he is precluded from obtaining his discharge in the narmal way '
and can thus only do so by presenting a petition to the Court

of Session ex nopile officio. The only condition which we would

attach to the bankrupt cobtaining his dischearge in this way is
the provision that he must either have paid 25p 1in the £1 or have

Shown cause why he should obtain his discharge.

101. Eefore proceeding with our comments on various sections of
the 1913 Act which comprise Part IV hereof, there are two proposals

of a general nature with wiich we would like to dezl.

Proposals as to the lisbility of the trustee on contracts

102, The Law Society point out that a trustee who takes up an
executory contract into which the bankrupt has entered éan at
.present incur personal liability. They suggest that where there
are such contracts, provided the trustee has the aprrovel of the
commissioners, or where there are no commissioners an application
for authority has been made by Note to the Sheriff and granted,
the trustee should not be subjected to personal liabiliiy if he
carries out the contract. On the other hand the Law Soclety
consider that where the trustee himself embarks upon & neéw con-
tract of any description he should inecur personal lighility for
performance but should have a right of recourse against the

bankrupt's estate, and we sgree with this latter proposal.

103, Vie have given full consideration to the proposal 10 remove
from a trustee in bankruptcy the personal lisbility which presently
exists in respect of a contract entered into by the bankrupt and
continued by the trustee. While we agree that 1t is illogical to
reguire a trustee employed for a fee to become perscnally lisble
for what could well amount to a large sum in relation to that fee,
and while we appreciate that the removal of the personal 1iability

would be most welcome by all trustees, we are of the opinion that
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th@ contracting party should not be obliged to risk the continua-
tion of the contract by someone who may not have the knowledge,
experience, labour and capital, limited as it would be to the funds
in the estate, to carry out the contract to = satislfactory

conc lusion without some form of undertaking.

104. Ve have considered.the possibility of providing that, on
bankruptey, all contracts which are not automatically terminated
in terms of the particular contract be terminated. ‘'‘e consider,
however, th&t such 2 change, while eliminating the requirement

for a personal responsibility, would be inadvisable since it would
give rise to many cases where the benefit of a contrasct,
substantiglly completed by the bankrupt, could be lost to the
estate. Ve recommend, therefore, that the proposal to relieve

the trustee of personal liability on contracts shou;d not be

accepted and thal the present situation should remain unchanged.

Disclaimer of onerous property by trustee or liguidator

105. %e hsve given careful considerstion to the guestion whether a
statutory provision such as that existing in England empowering a
trustee in sequestration or s liquidator of anrincorporated company
to disclaim onercus property of the bankrupt or of the company as
the case may be could with advantage be introduced into the iaw of
Scotland. Ve have come to the conclusion that, in the sgbsence of
public demand for such a provision and in view also of the impending
changes in the law relating to feudal tenure, such a change in the
iaw is not required. In order, however, that versons who may be
consulted by the Scottish Law Commission may have a summary of the
present law before them, we consider that it may be helpful to
publish the Paper on this subjec¢t prepared by Professor J M Halliday,
our Vice~Chairman, and accordingly include it in our Report as

Appendix D.



