




This Memorandum is published for comment and criticism, 

and does not represent the final views of the 

Scottish Law Commission. 


The Commission would be grateful if comments were 
submitted by 30 September 1977. All correspondence 

should be addressed to: 

M r  R Black 
Scottish Law Commission 
140 Causewayside 
Edinburgh
EH9 1PR 

(Telephone: 031-668-2131) 





MEMORANDUM NO. 37 

CONTENTS 


PART
-

A :  

Paragraph Page 

INTRODUCTION 


1. General 

2. 	 R e s t r i c t i o n  of  t h e  category 

of "error '"  


3. Anglo-American common law 
4. Scots  law 

DISSENSUS 

ERROR IN DECLARATION 

ERROR IN TUNSMISSION 

PRE-CONTRACTUAL FRUSTRATION 

SIMULATION AND DISSIMULATION 

SUMMARY OF PROVISIONAL PROPOSALS 
AND OTHER MATTERS ON WHICH 
COMHENTS ARE INVITED 






MEMORANDUM NO ..37 

CONSTITUTION AND PROOP OF VOLUNTARY OBLIGATIONS: 


ABORTIVE CONSTITUTION 


A. INTRODUCTION 


1. General 


1. In Memoranda Nos, 35 and 36 we considered the positive 
factors required for the constitution of voluntary obligations 
through unilateral promises and contracts. It seems to us 
appropriate now to discuss some of the negatdve factors which 
preclude constitution of obligations in the sense ostensibly 
intended by the party or parties. Thus a declaration of will 

or apparent manifestation of consent may in fact result in 
dissent (dissensus as contrasted with consensus), or the 

purpose of an agreement or promise may be frustrated Q limine 
by, for example, impossibility due to factors unknown to the 

parties at the time of agreement; or the expression of agree-
ment nzy 5e nerely simulated without obligatory intent 
(simulation) or the terms of apparent agreement may be intended 
to cloak some other form of legal transaction (dissimulation). 
In certain cases also, force and fear may completely vitiate or 
nullify the consent of a party, We are, in a separate but 
related exercise, engaged in a study of force and fear and the 
consequences thereof in the law of voluntary obligations. In 
that study we shall attempt to identify the circumstances in 

which force and fear operate to preclude the formation of 
obligation. We do not, therefore, explore this matter in the 
present Memorandum. 

2. In considering dissent and situations which for convenience 
we designate pre-contractual frustration we shall deal with 
matters which have often been considered in the context of 
error - or in Anglo-American legal systems in the context of 
mistake. In due course we hope to circulate for comment a 
Memorandum dealing with vices of consent such as error, fraud 
and force and fear which justify annulment of obligations 



which have been already constituted. In the present Memorandum 


we are concerned only with factors affecting the will which 

preclude the constitution of voluntary obligation altogether. 


2, Restriction of the cateaorg of -"error" 


3. We find support in modern Scottish and comparative 
sources for the separation of consensual error - with which 
we are not concerned in this Memorandum - from error in a 
different and broader meaning,. for example, dissensus and 
"pre-contractual frustration" or "pre-existing impossibility". 

Thus Dr. Gow observes of tlconsensual -errormin The Mercantile 
n 

and Industrial Law of cotl land:^' 


"The current confusion of the law of error makes 

almost impossible any brief far less lucid expo- 

sition of the essentials of this plea. Tko 

major difficulties, although there are many others 

besides, are (.first) the far too wide use made of 

he tern 'error' - 'to comprehend a number of 
ituations to which different principles may apply -
such as dissens'us, common error, mutual error, uni- 

! lateral error, error in expression, error calculi, 
error in fact, error in law, error & subs-ibus

l and Ierror in motive'; and (secondly) that er_ror stricto 

l sensu (that is consensual error as distinct from, for 


example, dissensus, ...) was a remedy created with 
reference to OUT common law concepts of obligations 
which in principle ... require an ob.ligation to be 
constituted by the probative writ of the obligant 

unless it forms part of a consensual contract." 


Later2 he comments: 
"Likewise dissensus does not in the result raise any 

auestions of consensual error. If the obligation or 

engagement is not contained in formal writing, so that 

proof is at large, no one can say until all the evi- 

dence is in and the findings made whether there has 

been consensus or dissensus." 


I
4, The late Professor R.W. Lee and Professor A.M. Honore 
of Oxford drafted a digest or quasi-code, The South African 
Law of Obligations, which was much admired by the late 

I Lord President Cooper. The note to the learned authorsf 




-- 

section 43 on 
� is take"' reads (in part): 


'phis section postulates a transaction objec- 

tively complete from which one of the parties 

seeks to be released on the ground that his 

apparent intention does not coincide with his 

real intention. The annullability of the trans- 

action does not exclude a claim based on enrich- 

ment ... It is essential to distinguish from 
cases coming under this section those in which 
there is absolutely no consensus ad idem. This 
is what the texts of the Homan L a r c s n l y  have 
in view when they speak of error whether it be ...-
in persona, in corpore or in ne otio. Where there 

is good faitr on both sidG, %-t ere may be said i n  
such cases to be error, each party being under a 
misapprehension as to the intention of the other. 
But it is better to speak of this not as error, but 
as want of consent - dissensus - malentendu." 

The confusion between the senses in which the term "error" 

has been used probably explains why Stair, for example, 


seemingly mainly concerned with dissensus 4 as a ground of 


nullity while Bell discusses5 error as a ground for reduction 


of an ex facie valid contract: 


"The want of consent, where the obligation proceeds 

from error or force annuls the contract: But the 

nullity must be declared judicially. The contract 

ostensibly is valid and regular; and, ... it subsists 
till it be reduced." 

Bell in considering the Roman law categories was influenced by 
Pothier in particular. Pothier was followed by later conth- 
ental jurists in distinguishing between error which negatives 
consent and that which constitutes a vitiating factor. Subse-

quent developments in European legal systems have in effect 
restricted the concept of "errorr1 to grounds for annulment. 
Factors such as total lack of agreement relate to an enquiry 
whether an obligation has been constituted or not. 

5. In contemplat&,on of a Uniform Law of International Sale, 
UNIDROIT commissioned the Max Planck Institute for Foreign and 

International Private Law to make a detailed comparative survey 
of the law relating to basic conditions of validity in oon- 
tracts of sale. 	We have found the Institute's detailed Report 

11-12; sections40-50 summarise the different effects of 
4e.g. error, implied condition, ambiguity, mistake of law. 
See e.g. 1.10.13. 
5~rinciples, note to sections 11-13 in 4th (1839) ed., the last 
to be edited by Bell himself. 



6
&es Conditions de Val idi te  au Fond des Contracts de Vente 
aod t h e i r  co l l ec t ion  of provisions of d i f f e r e n t  l e g a l  systems 7 

on mat ters  of v a l i d i t y  of very considerable general ass i s tance  -
even though t h e i r  e s sen t i a l  concern was r e s t r i c t e d  t o  the  con-
t r a c t  of s a l e  of corporeal moveables. The Report notes  t h a t  
l e g a l  systems which base contract  on consent d is t inguish  between 
e r r o r  and to ta ' l  lack of consent. Lack of consent may prevent 
Zormation of contract ,  while account i s  taken of e r r o r  only when 
it i s  c e r t a i n  t h a t  a contract  e x i s t s ,  I f  o f f e r  meets accep-
tance i n  an object ive sense, it i s  accepted i n  general t h a t  
there i s  not  a lack of consent. I n  the  germanic syst.ems of law 
erma man^, Austria and Switzerland) the  d i s t i n c t i o n  between and -

del imi ta t ion  of e r ro r  and dissensus i s  expressly recognised, 8 

while i n  French and I t a l i a n  law, at tempts t o  t r e a t  c e r t a i n  
ser ious  examples of e r ro r  a s  tantamount t o  lack of consent have 
not been adopted i n  case law o r  l e g a l  t r e a t i s e s .  Following on 
t h i s  Report ,  UNIDROIT prepared the t e x t  of a Draft  of a Law f o r  
the Unif ica t ion  of Certain Rules Relat ing t o  Val idi ty  of 
Contracts of In te rna t iona l  Sale of ~ o o d s . ~Ar t i c l e s  3 and 4 

a re  concerned with the in te rp re ta t ion  of the  contract ,  and 
a r t i c l e  5 provides: 

"There i s  no contract  i f ,  under the  provisions of  
t h e  preceding a r t i c l e s ,  an agreement between the  
p a r t i e s  cannot be established.  " 

A r t i c l e  6 provides f o r  the  condit ions i n  which a par ty  may avoid 
a c o n t r a c t  f o r  mistake. The commentary on a r t i c l e s  3, 4 and 5 

10 
I s t a t e s :  

"The question of whether or not a cont rac t  may be avoided 
I f o r  mistake, fraud o r  t h r e a t  i s  meaningful only a f t e r  it 
I has been established t h a t  there  e x i s t s  a contract  and what 
l - meaning must be given t o  i t s  terms." 
I %.D.P. 1963 Etudes XVI /B  v a l i d i t &  Contrats de vente - Doc.1. 
I The Report i s  reprinted i n  the  UHIDROIT Year-Book 1966, pp.'l75-410.
I 

i 7~oraussetzunnen der Materiellen GultXgkeit von Kaufvertlgen 
p& 1965 &&i I /B tic u i  t; v o ~ K ~ f v ~ t ~ @ ~ ! n.-?l.es XV rinkl 

' ~hus  a German court would have t r e a t e d  the  case of Raff les  v. 
I 	 Wichelhaus (1864) 2 H. & C. 906 (ambiguity regarding the  sh ips  
I 	 named " ~ e e r l e s s " )  as a case of dissensus - not of e r r o r  o r  

mistake: E. J. Cohn Manual of German Law 2nd ed. p.85.
I 

' ~ t u d e  XVI/B Doc. 22, U.D.P. 1972. 



The draft law reflects the thinkingof the Report which does 

not regard dissensus or impossibility as aspects of error. 


3. Anglo-American common law 


6. In the Anglo-American common law systems, though there 
are those who argue that strictly no law of mistake as such is 
recognised, there seems to be a trend comparable with that 
abserved in systems derived from the Roman or Civil law to treat 
error as a ground for avoidance rather than of nullity. Thus 

tbe  1975 Tentative Draft No.10 of the American Law 1nstLtute8s 
proposals on Chapter 12 (Mistake) of the Restatement (second) 
of the Law of Contracts considers Mistake only in the context 
of "voidability". Dissensus, "the effect of misunderstanding", 
is dealt with in the Restaeement in the context of "Formation". 
"Impracticability" and "frustration in limine" are distinguished 
from "mistake" and dealt with separately in another chapter. 
The foreword coments: 

'The result is to emphasise impracticability and 
frustration as distinguished from mistake sim liciter, 
an approach that some find unfamiliar. 1t-r 
supported by the academic work of recent years, and is 
believed to yield a more precise account o f  the results 
of the decisions than the older forms of statement." 

. . 

7. In their work on comparative law, EinfUhrung in die 
Rechtsvergleichunq, Professors Zweigert and KMz note that in 
the context of error (mistakeJ American law "does not make all 
the Sine and sometimes strained distinctions of English law", 

n n  

They observe : I I 

"By 'mistaket the Common Law means only such errors as 

are not caused by misstatements. In this area the 
-
doctrine of eryor  in ER lish law is particularly complex+because the Common Law ourts and the Equity Courts 
treated cases of mistake differently, and these divergent 
rules still coexist in $udiciaP decision and legal wri%ingFg. 

We are well aware that failure to appreciate the importance of 
the &ichotom;y between Law and Equity in English law has caused 
Scottish judges and legal authors in the past to invoke English 
authorities on mistake when dealing with problems of error in 
Scots law - and thereby confuse the latter system. It is 
apparent from recent English decisions and from statements of 
a 


-"'~nvol. 11, section 8(iv); translated by J.A. Weir as 
An ~ntroduction to Comparative Law, to be published in 1977 
by the North-Eoliand Publishing Co., Amsterdam, 



l 

l 

: 
1 
l 
1 

the law in treatises such as those of Anson, Atiyah, and 

and Cheshire & Fifoot that there are considerable areas 
of uncertainty so far as the law of "mistake" is concerned. 

12Indeed Professor Atiyah writes: 


"Under the influence of continental jurists, English 

law has for many years included a doctrine of 'Mistake1 

in its law af contract, and chapters on Mistake will 

be found in all the books on the subject. In fact, 

however, there is much to be said for the view that 

these is really no room for any such doctrine in English 

Jaw". 


The problems treated by other English writers in the context 

of mistake, Atiyah largely disposes of in the context of offer 

and acceptance ci.e. formation of contract), initial impos- 

sibility and implied condition precedent. 


8. Though the English law regarding mistake may not be 
settled, the prevalent trend seems to be expressed by 
Lord Denning M.R. in F.E. Rose Ltd. v. W.H. Pim Ltd. 1 3  

"At the present day, since .the fusion of law and 

equity, the position appears to be that when the 

parties to a contract are to all outward appear- 

ances in full and certain agreement, neither of 

them bean set up his own mistake, or the mistake 

of both of them, so as to make the contract a 

nullity from the beginning. Even a common mis- 

take as to the subject matter does not make it a 

nullity. Once the contract is outwardly complete, 

the contract is good unless and until it is set 

aside for failure of some condition on which the 

existence of the contract depends, or for fraud, 
or on some equitable ground. I' 

The division of opinion in the Court of Appeal in 
Magee v. Pennine Insurance Ltd 14 still leaves it to some 

extent uncertain how far equity has superseded the English 
common law in the field of mistake affecting formation 
of contract. This the Ho~se of Lords alone can resolve. 

I2gn Introduction to the Law of Contract 2nd ed. p. 49. 

'3[1953] 2 &.B. 450 at p .60 .  

' " [1969]  2 &.B. 507; Harris (1969) 32 M.L.R. 688;B..S. Marsh 


"Mistake in Contract: A Comparative Approach to an English

Decisiont" Miscellanea W.J. Ganshof van der Meersch 1972 
vol. 11 pp* 855-' / ' /m 



-- 

However, the rale of the common law of mistake seems now 
very restricted, and the rsle of equity to set aside objec- 
tively completed agreements is apparently correspondingly 
augmented. Such studies as "The Myth of Mistake in the 
English Law of Contract 'lq5 and 'New Developments in Mistake 
of denti it^"^^ suggest persuasively that the English law of 
mistake has now little influence on formation of contract, 

but that other doctrines corresponding to those operative in 
European systems and now increasingly in the United States 

are relevant at that stage. In theAfield of annulability 
for error English law may be more restricted in its approach 
than some of these systems - but this will concern us in a 
context other than that of constitution of obligation. For 
the present we merely note that there is support - though not 
unanimous support - in English treatises and decisions for 
virtual restriction of the concept of mistake to situations 

... 
of annulment or other relief rather than to situatiomof nullity. 

Doctrines comparable to those accepted on the Continent and 

in the United States are invoked to deal with dissent, 

ambiguity and to a lesser extent "pre-contractual frustration". 


9. Though we have found some of the analysis and classifica- 
tion of "mistake" in recent English decisions and legal writing -
whether in treatises or journals - most helpful in clarifying 
our own thinking we stress two factors which make them unreliable 
as a template for Scottish solutions. First, English law 
accepts a "consensual" approach to title to corporeal moveables, 
so that if an ostensible contract e.g. for the sale of a car 
is "void" on grounds of mistake a bona fide third party pur- 
chaser would not get good title and would be liable to the 
original owner in the tort of conversion. The courts have 
therefore a strong predisposition to restrict the scope of 
"mistake" at common law. This consenshal approach contrasts 
with the position in most European systems where, notwithstanding 

nullity or annulment of a contract under which corporal moveables 

">c.J.. Slade (1954) 70 L.Q.R. 385. 
I6J.c. Hall (1961) 18 Camb. L.J. 86. 



a r e  t r a n s f e r r e d  from t h e  o r i g i n a l  owner, t h e  r u l e s  of p r o p e r t y  
law p r o t e c t  a t  l e a s t  t h e  onerous bona f i d e  t t ransferee  who h a s  
taken  possess ion .  I n  our-Memorandum we doubt whether 

even i n  contemporary S c o t s  law c o n t r a c t u a l  e r r o r  o p e r a t e s  as  
a  v i t ium r e a l e  where bona f i d e  a c q b i s i t i o n  of r e a l  r i g h t s  i n  
c o r p o r e a l  moveables i s  c ~ n c e r n e d ~ t r a n s f e rof which a t  common 
law r e q u i r e s  t r a d i t i o n  ( t r a d i t i o ) .  I n  any even t  we have 

suggested f o r  c o n s i d e r a t i o n  s o l u t i o n s  based on p r i n c i p l e s  of 
p roper ty  law r a t h e r  t h a n  on those  of o b l i g a t i o n s .  However, 

t h e s e  s o l u t i o n s  would n o t  extend t o  a s s i g n e e s  o r  p e r s o n a l  

r i g h t s .  Secondly,  t h e  dichotomy which the Eng l i sh  l e g a l  
system makes between the scope of %the  common law and t h e  

e x e r c i s e  of Equ i ty  j u r i s d i c t i o n  does n o t  correspond t o  the 

c a t e g o r i e s  of a b s o l u t e  and r e l a t i v e  n u l l i t y  i n  c i v i l  law 

systems. Whereas t h e  s o l u t i o n s  reached i n  p a r t i c u l a r  f a c t  
s i t u a t i o n s  by Engl ' ish l a w  may o f t e n  seem j u s t ,  t h e  methods 

l 

by which t h e  s o l u t i o n s  a r e  reached a r e  n o t  n e c e s s a r i l y  appro- 
I p r i a t e  f o r  adopt ion.  
l 

1 4. S c o t s L a w  
l 

10. It is  imposs ib le  t o  harmonise i n  a convinc ing  manner t h e  
i n s t i t u t i o n a l  and j u d i c i a l  pronouncements on e r r o r  i n  t h e  

broades t  sense, and i t  i s  only i n  t h e  p a s t  twenty y e a r s  t h a t  
S c o t t i s h  l e g a l  wr i t e r s18  have tended t o  d i s t i n g u i s h  between 
what they  c a l l  ( 1  ) "mutual e r ro r1 '  ( i .  e. d i s s e n s u s ) (2)  "common 
er ror1 '  i . e .  a fundamental  misapprehension sha red  by b o t h  ( o r  
a l l )  c o n t r a c t i n g  p a r t i e s  and (3) o t h e r  c a s e s  of e r r o r  which 
may occasion n u l l i t y  o r  r educ t ion  of o b l i g a t i o n .  Aspects of 

e r r o r  f a l l i n g  i n t o  t h e  t h i r d  ca tegory  a r e  ou twi th  t h e  scope 

of t h i s  Memorandum, bu t  we must cons ide r  t h e  two c a t e g o r i e s  
l 

I which are  r e l e v a n t  t o  p rec lude  c o n s t i t u t i o b  of ,ob l iga t ion .  
l 

I 11. Leaving a s i d e  t h e  problems of induced ' ' e s s e n t i a l  e r ror" ,  
l 
I we cons ider  f i r s t  what p l a c e  d i s s e n s u s  (mutual e r r o r )  h a s  and 
l 

n ~ o r p o r e a l  Moveables: P r o t e c t i o n  of t h e  Onerous Bona Fide  
l Acquirer of Anothert  S Property.  

I 8 ~ o w ,  The Mercan t i l e  and I n d u s t r i a l  Law df  Sco t l and ,  pp. 52-58 ; 
Smith, A S h o r t  Commentary on t h e  Law of S c o t l a n d ,  pp. 808-828; 
Walker, P r i n c i p l e s  of S c o t t i s h  P r i v a t e  Law, 2nd ed. , 
pp. 577-8, 581-3. 



should have in the Scots law regardfng const&tu.tiio of 
obligatibn and then consider what scope what we provisio- 
nally call "pre-contractual frustrationtt or impossibility 
(common error) should have in the same context. Linked 
with these problems are those concerning the adaustrnent of 
rights of parties who erroneously believed that they had 
entered an obligatory relationship. Certain aspects of 
what has been designated error in persona may also a f fec t  
constitution of obligation, and we discuss these in the 
course of our consideration of dissensus. 



B. DISSENSUS 


12. Stair, Erskine and ~ankton'~ state a very broad theory 

that where there is error in the substantials, there is no 
true consent. In the 18th century no clear distinction was 
drawn between unilateral error and bilateral error or between 
dissensus and common error, though these two types of bilateral 
error are essentially different in nature. When 13e1120 dis- 

cusses error, however, he seemingly is considering it in the 
context of an e x  facie regular and valid contract which sub-
sists until it is reduced. His classifidation of error which 
has often been approved judicially - in particular by 
Lord Watson in Stewart v. ~enned~~'- was seemingly related, 
as Gloag appreciated, to annulment rather than nullity of 

CIn 

contractdd and therefore presumably was concerned with error 
as a vice of consent rather than as an impediment to consti- 
tution of obligation. As Professors Gloag and Walker have 

pointed out an obligation which is a nullity need not, and ,.-, 
cannot, be reduced." In a legal system which accepts an 
entirely subjective theory of consensus, clearly if one 

contracting party thinks, however unreasonably, that the 
actual terms of a contract should be construed in ozway and 

the other party assumes that they are to be construed other- 
wise there is no consensus - but dissensus, This may 
possibly have been the generalised view of some earlier 
Scottish authority, but in a system where written obliga- 
tions were the normal expression of agreement in matters of 
importance an objective construction of the writ itself 

'9~tair I.9.9., IV.40.24; Erskine 111.1.16; Bankton 1.23.63, 
1.19.6. 


20 
Principles 4th ed., note to sections 11, 12 and 13. 

21(1890) 17R. (H.L.) 25 at p.27.  
22~ontract2nd ed., pp. 442 footnote 3 .-
'?3~loagz.-cit. pp. 441-2; Walker Civil Remedies p.139. It 
may, however, be expedient even in cases of nulli5y to 
reduce a writ e.g. a disposition recorded in the Begister 
of Sasines - Stobie v. h i t h  1921 S.C. 894. A consensual 
contract which is not constituted or evidenced by writ 
cannot be reduced. 

10 




ultimately tended to prevail. 24 Eventually consensus and 
dissensus have come to be tested by objective const&uction 
of an obligation by reference to the writing, oral communica- 
tions and other conduct whereby the obligation was allegedly 
constituted.25 However, in some cases not even objective 

construction can overcome latent dissensus - where apparently 
clear words conceal ambiguity. Moreover, much as in construing 
a will, the Court has to put itself in the place of the parties, 
taking account of their knowledge and the meanings which they 
attach to words. 26 

13. The UNIDROIT Draft Law for the Unification of Certain 

Rules Relating to Validity of Contracts of International Sale 

of ~ o o d s ~ ~ 
puts forward rules of construction to apply in cases 

where it is alleged that an apparent agreement is affeated by 
latent ambiguity or latent mutual misunderstanding; and it is 

only where the application of these rules does not succeed in 
placing a definite meaning upon the words used that no contract 
is held to exist.28 Article 3 of the Draft Law is in the 
following terms: 

"l. Statements by and acts of the parties shall B 

interpreted according to their actual common intent, 

where such an intent can be established. 

2. If the actual common intent of the parties cannot 

be established, statements by and acts of the parties
shall be interpreted according to the intent of o m  of 
the parties, where such an intent can be established 
and the other knew or ought $0 have known what that 
intent was. 
3. If neither of the preceding paragraphs is appli- 

cable, the statements by and the acts of the parties 

shall be interpreted according to the intent that 

reasonable persons would have had in the same situa-


A 1. 

d4~heconflict between the subjective and objective tests of 
consensus is possibly best illustrated by the division of 
opinion in the Gourt of Session in the case of Stewart v. 
Kenned (1889) 16 R.857, (1890) l7 R. (H.L.) 25.2'See,e.Nuifhead & 'Purnbull v. Dickson (1905) 72.686 esp. 
per Lord Presldent Dunedin at p m 6 T  

#.-

'?b~ee,e.g. Sutton & (1890) 77 R. (H.L.) 
40,esp. per Lord H Lord Watson at p.43; 
Charrinaton & Co. 71 esp. 
ord Kinnear at p.80 a d Lo d Dunedin at p.82. Reardon Smith 

kine v. Hansen-Tanaen f l 9 7 6 j  3 All. E.R. 570 (H.L.).37-

- '  Etude XVI/B, Doc. 22, U.D.P. 1972. 
28~raft Law, Art. 6,and para. 5, supra. 



"tion as the parties, ,,29 

14, A provision such as that embodied in paragraph 'l of 
Article 3 is, in our view, of value in making it clear that 
it is not the mere objective existence of a material latent 
ambiguity that does, or may, vitiate an agreement, For 
legal consequences to ensue it is necessary that each party, 

e time' of conclusion of the arrangement, should actually 

different meaning in mind. Thus, the fact that 

wo ships named' '~eerless"~~ 
should not affect the 


validity of a contract for the sale of cargo to be shipped 

on ere both buyer and seller have the same 

ship in mind; nor should an agreement for the sale of coping- 

stone be affected by the fact that the agreed price per foot 

could refer either to superficial or lineal feet,31 where both 

parties in fact intend superficial feet. We think it likely 

that "this represents the existing law of Scotland, but that, 

for the avoidance of dbubt, the enactment of a statutory pro- 

vision to this effect might be desirable. Comments are invited, 


?'A somewhat similar soiution is to be found in the American 
Law Institute's Restatement (second) of Contracts, Tentative 
draft n0.l (l964), chapter 3, section 218, where it is pro-
vided: 
"(l)There is no manifestation of mutual assent to an 

exchange if the parties attach materially different 

meanings to their manifestations and 


(a) neither party knows or has reason to know 
the meaning attached by the other; or 
(b) each party knows or each party has reason 

to know the',meaning attached by the other. 


. 	(2) The manifestations of the parties are operative in 
accordance with the meaning attached to them by one of 
the parties if 

(a) the party does not know of any different 

meaning attached by the other, and the other 

knows the meaning attached by the first party; or 

(b) that party has no reason to know of any 

different meaning attached by the other, and the 

other has reason to know the meaning attached by 

the first party." 


30~afflesv. Wichelhaus (1864) 2 H. & C. 906. 

3q~tuart& Co. v. Kennedr (1885) 15 R. 221. 



15. Paragraph 2 of Article 3 also embodies a principle 
which, in our view, merits adoption, It seems to us right 
that where one party is known by the other to have attached 
a particular meaning to an expression capable of bearing that 
meaning then for the purposes of their agreement that meaning 
should be attributed to the expression in question. And if 
one party has, to the knowledge of the other attributed to the 
words and actings of the parties a particular signification 

(e.g. as constituting between them a contract of a particular 
type or with a particular content) that signification should 
be attached to those words and actrings, provided they are 
capable of bearing it, even though a competiag interpretation 
of those words and actings is also Rossible. Thus, if the 
seller 0-f cargo to be shipped on the vessel ttPeerless" knows 
that the buyer has in mind "Peerless I" and does not inform 
him that he, the seller, is referring to "Peerless 11" there 

should be a valid contract of sale with delivery to be made on 
ttPeerlessIf'. Similarly, a contract should come into existence 
for the sale of coping2stones at the stated price per super- 
ficial foot where the buyer knows that the seller is referring 
to superficial and not to lineal feet. This is probably 
already the law of Scotland: in Sutton & Co. v. Ciceri & CO. 32 
it was held by the House of Lords that where an offer was made 
containing an ambiguous expression, the offeree informed the 
offeror of his understanding of the expression, and the offeror, 
although replying to other points made by the offeree, did not 

refer again to this matter, a contract was concluded which 
should .be construed in the sense contended for by the offere-e, 
It may also already be the law that whereone party does not have 
actual- knowledge but ought to know of the meaning attributed 
by the other party to the ambiguous expression a contract 
comes into being, the terms of which are as understood by the 
second party. This seems to have been the view taken by 
Lord Shand in Stuart & Co. v. ~ e n n e d g , ~ ~where the court in 

fact held that, because of the existence of an irresolvable 

ambiguity, there was no consensus idem and Consequently 


32('1890) 17 R. (H.L.) 40. See especially er Lord Herschell at 
pp. 49-2, Lord Watson at pp. 43-4, ord Morris at p.45.and F-


33(1885) 13 R. 221 at p.223. 




no contract. Lord Shand concurred in this decision, but went 


on to say: 


"The only difficulty I have: had lies in zhis, that it 

may not be enough to shew that there was no consensus. 

The one party qay be in a position to say that it was 

the other party's own fault that he did not know [scil. 

of t e meaning attached by the first to the expression 

used - t aP f  his ignorance arose from his own careless- ness ... B ut I cannot say 'that on the facts as proved 
the defender is to be barred from pleading his ignorance." 


16. We think that it might beneficially be provided, for the 


avoidance of doubt, that where the meaning ascribed to an expres- 

sion or the signification attached to the words and actings of 

the parties by one party is known to, or ought to have been known 

to, the other and where the expression is or the words and 

actings are capable of bearing that meaning or significat'i-on, 

then a contract in that hsense should be regarded as having been 


concluded. Where a party did not have actual knowledge of the 

other party' S understanding 'of the expression. or of the effect of 

the words and actings, but ought to have known it, an alternative 

solution may be put forward for consideration. It might in this 

case be provided that, if otherwise it would have been held that 

in consequence of the ambiguity or mtsunderstanding there was no 

consensus between the parties and hence no contract, this should 


remain the situation, but the party who ought to have -known of the 

~ther';~s
meaning should be liable to the latter for and to the 
extent of any actual loss suffered by him through acting in reli- 
ance upon the existence of a contract. In other words, no con-
tract would come into being, but the party who negligently. fiililed. 
to appreciate the other's understanding of the expresslm used 

, 	 would be bound to compensate that other for any actual loss ox 

I expenditure incurred by him on the faith of their putative agree- 
i ment. We invite comments on these matters. 
I 
, 	 17. As regards paragraph J of Article J of the Draft Uniform Law, 
I we are less convinced that the provision therein contained is one 

I which should be introduced into Scots law. Where, because of an 

1 ambiguity in the expressions used by themor because of a mutual 

l 

misunderstanding over the signification of the words and actings 

l 

I

' 	
used by them the parties are genuinely at cross-purposes on a 

matter which is material to their proposed agreement, we doubt 



-- 

whether they sbould be held bound to a contract bearing the 
meaning that would have been attached to the ambiguous 
expression or attributed to the words and actings by "reasonabls 
persons". This is to impose upon at least one of the parties 
obligations which he did not undertake. In many situations of 
the type under discussion we think that a party who .attached to 
an expression a meaning or attributed to words and actings a 
signification different from that of "reasonable persons" would 

be held bound to a contract in those terms by virtue of the 
operation of the rule outlined in the preceding paragraph: he 

knew or ou~ht to have known of the meaning attached to the 
ambiguous expression or of the signification attributed to the 

words and actings by the other party to the agreement. In 
those, probably few, cases in which the party could not be said 
to be at fault in failing to appreciate the meaning attributed 

to their agreement by the other, we see no good reason for 
holding him bound to a contract bearing that meaning merely 

because "reasonable persons" would have interpreted it in that 

way. Be,-ex hypothesi, genuinely did not; nor, again ex 
hypothesi, is it the case that he ought to have known that the 
other party did. Furthermore, it is only in circumstances where 
the parties have genuinely differed in the meaning or signi- 
fication to be attached to an expression or to words and actings 
capable of bearing those different meanings or significations 
that rules such as those under consideration could come into 

play. A court would require to be convinced that the meaning 
contended for by a party was a possible one, and that he actually 
did use the expression in that meaning or actually did attri- 
bute that signification to the words and actings when the 
alleged agreement was concluded. Only then would the existence 

of the ambiguity or misunderstanding become legally relevant 
and the door be opened for the possible application of the 
rules described in this and the foregoing paragraph. The fact 

that "reasonable personsn would interpret an expression in a 
given way or would ascribe a particular signification to words 

and actings would be a factor which would make it more diffi- 
cult for a party to establish to the satisfaction of the 

court that he genuinely attached a different meaning to the 

expression, or attributed a different signification to the 
words and actings. For these reasons, we think that while t h e  



-- 

-- 

I 
I 

I 

l 
I 

l 

I 

I 

1 

principles to be found in paragraphs 1 and 2 of Article 3 

of the Draft Law might beneficially be embodied in a 


statutory provision, there should not be introduced into 

Scots law a rule similar to that found in paragraph 3. 

Comments are imvited. 


16. Under the present law, if the circwnstances are such 
that it is not, possible to solve the problem by attaching 

to an ambiguous expression or to particular words and 
actings the meaning or signification which was, or ought 
to have been, known by one party to have been in the mind 

of the other, the result is that since the parties have 
not achieved consensus in idem, no contract comes into 
existence, provided at least that the matter on which the 
parties are at cross-purposes is one of importance. 34 1n 
Wilsoq v. Marquis of ~readlabane~~ the negotiations between 

the parties had led the pursuer to believe that a contract 
for the sale of bullocks at S15 per head had been concluded, 
while the defender was under the impression that the agreed 
price was S13 per head. Lord Justice-Clerk Inglis expressed 
his view of the legal consequences in the folltbwing terms: 36 

"In order to the constitution of a contract of sale, 
there must be consensus -- If onein idem placitum. 

party thought that the price was fixed, and the other 

not, and each believed a different thing to be the 

contract, there could be no consensus in idem lacitum. 

Looking to the whole circumstances, I am qulte e_re
~ n a b  
to bring myself to believe that either party has stated 
what was untrue. My belief is that each is honest in 
his account of the matter; and that being so, the 
result 3 have arrived at is, that there was no contract 
as to the price. Then what is the legal result? If 
the question had arisen rebus intepis, there would have 
been no contract ... But, res non unt integrae Both 
parties went on with the sale ...kdefender1 insists 
on his right to the cattle as bought and paid for. The 

cattle are held and used by the defender on that 

footing ... There is no contract price. I think there 
is nothing for it, but that the defender must pay the 
value. "37 - .  

'&we consider infra, para. 20 what meaning should be ascribed 

to "importance" in this context. 


35(1859) 21 D. 957. 
36~tpp. 963-4. 
37~he interlocutor pronounced by the court reads, in palf (p.965) : 
"Find that, as regards the price of the said bullocks, there 
was a misu6derstanding between the parties, and no consensus 
in idem placitum, so that rebus intearis both parties would 
have been free ...It 



In Stuart & Co. v. 	 in which the parties were at K e n n e d ~ , ~ ~  

issue over whether the price for the supply of coping-stone 

was Is.9d. per lineal or per superficial foot, the First 


Division confirmed the view of the law that had been taken in 
the earlier case. Lord President Inglis said: 39 

"Now the Sheriff thinks that there has been an entire 
misunderstanding as to what price was to be charged. 
Re thinks both parties are perfectly honest in their 
statements, thae, the one party honestly believed the 
charge was to be by lineal foot, the other believed 
with equal honesty that it was to be by superficial 
fooii. If that is so ... I think he is right in 
holding that the rule of the case of Wilson must 

apply ... If there is no consensus in idem placitum, 

7-
the effect of course is, that there 1s no contract at 
all, and that parties are as free as they were before 
they had had any negotiations. But if something has 
followed, if the contract is partly or wholly performed, 
you cannot then undo the contract and hold both parties 
free. Now, here, coping to the extent of 394 feet ,  or 
more than half of the whole, has been delivered and 
received. That being so, r 6 s  non sunt integrae, the 

' .  	contract cannot be resolved or undone, and therefore we 

must see that there should be some kind of performance 

on the other .side. To determine what that is to be, we 

revert to the rule of Wilson's case, and hold that the 

actual value of the subject delivered, as that is ascer- 

tained by the market price, is the measure of the 

defender's Siability." 


19. We are of the view that the law, as seen in operation in 
these two cases, in its result is broadly satisfactory and 
that no change in that ,result is called for. Some clarifica- 
tion of the principles involved may, however, be desirable. 
If the parties, because of a genuine and irresolvable misunder- 
standing or ambiguity, are at cross-purposes on a material 
point, they have not succeeded in reaching agreement, no con- 
tract should be held to exist and restitution of any property 
delivered or repetition of any money paid should take place. 
Where, however, goods have been delivered or services have been 
performed on the faith of the putative agreement in circumstances 
in which restitution is impracticable or impossible or is not 
desired by the pasties, the party who has benefited from the 
supply of the goods or *he rendering of the services should be 
bound to pay for them to the extent that he has been enriched 
thereby - in quantum lucratus e&. This is merely an appli-
cation to the particular case of a contract void because of 
>'(1885) 1J R. 221. 
39~tpp. 222-3. 
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dissensus of the general principles of the law of recom- 

pense,40 It is possible to interpret passages in the 

opinions delivered in Wilson v. Marquis of Breadalbane 41 

T2
and Stuart & Co. v. Kenned as placing the defenders1 
right to payment on the basis riot of recompense and 
quantum lucratus, but of quantum meruit. While in cases 

involving &he supply of goods there is little if any 
difference in the result of adopting either approach, in 
that the ,extent of the 'defender's enrichment can best and 
perhaps only be measured by the market value of the goods 
supplied, we think that in principle the defenderrs lia- 
bility should be quantum lucratus and not quantum meruit. 
Payment on the latter basis is due in cases of implied 
contract -,where there is or is by law deemed to be a valid 
agreement between parties, but no mention is made in it of 
the price to be paid for the services rendered. The law 
then adopts the attitude that the parties must have tacitly 
agreed that payment should be on the basis of the market value 
of the services - quantum meruit. In the case of a contract 

which, because of dissensus, is absolutely null, there is 

no subsisting agreement into which such a term aan be impl5ed. 

It is therefore our view that the obligations of the party 
benefited by the supply of goods or services in such a case 
should be founded not upon implied contract and quantum 
meruit but upon principles of unjustified enrichment (quasi- 
contract) and quantum lucratus, We invite comment on this 
matter. 

20. If an irresolvable ambiguity or misunderstanding is 
capable? because of the absence of mutual consent which it 
necessarily entails, of precluding the formation of a contract, 
it is clearly a matter of importance to determine in what cir- 
cumstances it Kas or should have this effect. It would, we 
think, be intolerable if the existence of any ambiguity, no 
matter on how trivial an asgect of the parties1 arrangement, -

40~ee e.g. Smith, Short Commentar~, pp. 627-31 ; Walker, 
Principles of Scottish Private Law, 2nd ed., pp. 1011-1015. 

41(1859) 21 D. 957. 
42(1885) 13 R. 221. 



were to lead to the conclusion that there was no consensus 


in idem and hence no contract. From the cases which we have 

-v 

already it is apparent that mutual misunderstanding 
as regards price is of sufficient importance to prevent the 
conclusion of a contract. The same is true in the case of an 
ambiguity in respect of the subject-matter of the contract, 4-4 
It is thought that it would equally be held that no contract 
came into existence where the irresolvable ambiguity related 

to the nature of the contract su3posedly entered into, as where 
one party claimed that the result of their negotiations was a 

contract of hire and the other a contract for services, and it 
is impossible for the court, on the evidence led, to say that 
the view of either one of them is objectively correct. 45 

21. These examples of cases in which an irresolvable ambiguity 

or misunderstanding would - and, we think, should - have the 

effect of precluding the formation of a contract correspond 
with three of the five categories of "error in substantials" 

'j~ara. 18, supra. 

W~ouldsworth v. Gordon Cumminq 1910 S.C. (H.L. ) at 52 m 
'2ord Loreburn L-C. and at 62 er Lord Shaw of Dunfermline, 
The English case of Raffles v. enichelhaus (1864)2 H. & C. 
906 should probably also be regarded as falling under this 
heading: although the parties were at one as regards the 
quality and quantity of the cotton to be sold, there was an 
irresolvable ambiguity affecting the contractual provisions 
regarding delivery, viz. whether it was to be carried on 
"Peerless I" or "Peerless 11". The effect of this was that 
the seller thought the contract was in respect of cotton to 
be shipped fYom Bombay in December, while the buyer thought 
it related to cotton to be shipped in October. There was 
thus dissensus regarding the question whether the subject- 
matter of the contract was October cotton or December cotton. 

4 5 ~ f .Mathieson v. Qui~leyl 952  S.C. (H.L.) 38 where the 
defenders' offer contemplated a contract of locatio and 
the pur~uer's'~acceptance" contemplated a contract of locatio 

o eris faciendi, It was held that there was no con ensu 
h  n  d  hence no contract. In Fer uson v. Dawson --+%d 
1 E . .  817 (C.A.) the ceurt;*evidmed, was 
able to resolve the ambiguity or misunderstanding and to hold 
(Lawton L.J. dissenting) that the contract between the parties 
was one of S-ic e and not a labour-only subcontract. In the 

case of a contract not of one of the nominate types (e.g. sale, 

hire, deposit, gift, service, etc.) but tailor-made by the 

parties, an ambiguity or misunderstanding could, it is thought, 

relate to the nature of the contract only if any terms which 

would require to be implied into it by the law to give it 

commercial or practical efficacy would differ materially &n the 

understanding of one party from those requiring to be so impliec 

on the view of the other as to the essential nature of their 

arrangement. Cf. Liverpool City Council v. Irwin !l9761 2 
W.L.R. 562 at 567-8 E r  Lord Wilberf orce a n d T 7 9 - 8 1  ~r 
Lord Edmund-Davies. 




described by ~ e 1 1 ~ ~ 
and approved by Lord Watson in Stewart 

v. ~enned$~ in the following terms: 


"I concur ... as to the accuracy of the general 
doctrine laid down by Professor Bell ... to the 
effect that error in substantials such as will 
invalidate consent given to a contract or obli- 
gation must be in relation to either ( $ )  its 
subject-matter; (2) the persons undertaking or 
to whom it is undertaken; (3) the price or con- 
sideration; (4)the quality of the thing en a ed 
for, if expressly or tacitly essential; or 757 
the nature of the contract or engagement supposed 
to be entered into. I believe that these five 
categories will be found to embrace zll the forms 
of essential error ...*I 

Z-t is for consideration whether an irresolvable misunder- 

standing falling within the two remaining categories - i.e. 
as to the persons undertaking the obligation, and the 
quality of the thing engaged for - should equally prevent 
the conclusion of a contract, and also whether an ambiguity 
or misunderstanding should be capable of having that effect 
though not falling within one of these five categories. 

22. As regards ambiguity or misunderstanding in relation to 
the quality (or qualities) of the subject-matter, our pro--
visional view is that this should render the contract 

absolutely null if, but only if, the presence or absence of 
the quality in respect of which mutrual and irresolvable 
misunderstanding exists was by both parties regarded, 
expressly o r  tacitly, as essential to, and as an actual part 
of, their bargain. The effect of this would be that where, 

for example, of two parties negotiating the sale (or hire) 
' of a piece of machinery one believed that the equipment in 


question would maintain 100 horse-power, and the other that 

I 

it would maintain 150 horse-power, the first question to be 

l 

1 asked would be: is it possible for the court in the light 
, 
I of the words and actings of the parties (including any 
1 intention known by one of them to be in the mind of the other) 

I 46~rinciples, para. 11. 

! 
1 47(1890) 17 R. (H.L.) 25 at pp. 28-29. The case itself 

was concerned not with dissensus, but with the effect 
I of unilateral essential error. 




to say that an agreement in particular terms (including the 
horse-power of the machine) was arrived at? If so, the 
court will recognise that agreement even though one of the 
parties claims that his intention or understanding or belief 
was otherwise.lC8 Again, if the court is able to say that 
both parties were agreed upon the sale of a particular and 
identified piece of machinery and that their agreement as 
concluded was for the sale of the machine as it stood and 
contained no provision at a11 on its horse-power a valid con- 
tract will be held to exist for the sale of the machinery as it 
stands, and their conflicting views as to its horse-power 
being merely collateral to the agreement which the court had 
decided they actually made, would not be effective to bar the 
conclusion of the contract. Where, however, the court concTuded 
that the negotiations ultimately resulted in a situation in 
which one party undertook to buy a machine of l 5 0  horse-power 
and the other undertook to sell a machine of 100 horse-power, 
the result would be irresolvable misunderstanding or dissensus -
failure of offer and acceptance to meet - and, consequently.. . 
no contract. The outcome would be the same where it transpired 
that the:-buyer undertook to buy a machine of 150 horse-power and 
the seller undertook to sell a particular and identified machine 
as it stood whieh in fact would maintain only 100 horse-power: 
here, too, there is no consensus asidem, In other words, our 
provisional proposal is that it is when a misunderstanding or 
ambiguity regarding the quality of the subject-matter cannot be 
resobed, by reference to the words and actings of the parties, 
in favour of one or. other of them,md where, in addition, that 
ambiguity or misunderstanding in fact amounts, because the 
presence or absence of the quality is expressly or impliedly 
considered by the parties as essential to (and a part of) the 
contract, to a failure to agree on the subject-matter of thecon- 
tract, then a contract should be held not to ex i s t. Coments are Wite d. 

23. In the case of misunderstanding in relation to the 

person or persons undertaking the obligation our view is that 
it is only in very limited circumstances tbat it could or 

should be held that no contract has come into existence. The 

48~e are not in this Memorandum concerned with grounds of 

reduction or rescission. 




mere f a c t  that  a party be l ieves  t h a t  t h e  person w i t h  whom he 
has concluded an agreement i s  someone o the r  than he i n  f a c t  

i s  and t h a t  t h e  first pa r ty  would no t  have been w i l l i n g  t o  
c o n t r a c t  wi th  the  other  had he known t h e  t r u t h  does no t  
negat ive  t h e  exis tence  of consensus i n  idem and s o  prevent  
t h e  format ion of a contract.lc9 Consent i s  given even though 
it has  been ex t rac ted  only through fraudialent misrepresenta-  
t i o n  as t o  one ' s  iden t i ty .  On the  o t h e r  hand, t h e r e  i s  no 
consensus,, and henoe can be no c o n t r a c t ,  where a person 
purpor t s  t o  accept  an o f f e r  which has  no t  been made t o  h i m :  50 

i f  A actdresses an o f f e r  t o  B no c o n t r a c t  r e s u l t s  i f  an 
"acceptancett i s  made by C ,  even i f  C impersonates B. It is 

equa l ly  c l e a r  t h a t  i f  no ofTer has been made then no words 
o r  a c t i n g s  by B can be regarded a s  amounting t o  an accep- 
tance  which concludes a con t r ac t  between A and B: t h e r e  is ,  
by d e f i n i t i o n ,  nothing t o  accept.  It is  thought t h a t  th is  

is  one poss ib l e  explanation of t he  case  of Morrisson v. 
~ o b e r t s o n , ~ 'i n  which Telf  ord, f a l s e l y  represen t ing  himself 
t o  be t he  author ised agent (and son) of a reputable  and 
credi tworthy farmer and t o  be ac t ing  on h i s  behalf induced 
Morrisson t o  p a r t  with two cows, t h e  p r i c e  t o  be paid  a t  a 
l a t e r  da te .  Telford then so ld  And de l ive red  t h e  cows t o  
Robertson, an  Innocent t h i r d  party.  It was held  t h a t  
Morrisson was e n t i t l e d  t o  recover t h e  cows from Robertson. 
The under lying reason f o r  th is  is ,  we th ink ,  t h a t  t h e r e  was 
no con t r ac t  of s a l e  between Morrisson and any o ther  person 
under which ownership of t h e  cows could have passed. No 

o f f e r  t o  buy them had been made by t h e  repu tab le  farmer,  
Wilson of Bonngrigg, or  on h i s  behalf :  Telford was no t  h i s  

agent and had no in t en t ion  a t  any s t a g e  of ac t ing  i n  t h a t  
capaci ty ,  Equally no o f f e r  t o  buy cows was made by Telford  
perBonally: he d id  not a t  any po in t  sny, o r  lead Morrisson 

4 y ~ h e  c o n t r a c t ,  i n  the  circumstances ou t l ined ,  may be l i a b l e  
t o  annulment on the grounds of e r r o r ,  misrepresenta t ion 
o r  f r aud ,  bu t  it i s  not  void ab i n i t i o  f o r  lack of consent.  
ee MacLeod v. h i l l i  s v.e g. Kerr 1 9 6 5 3 . T ;  K_E Brooks 

B19191 2 m 4 3 ;  Lewis . Averay 1972 Q.,B. 198;T.
contra :  I n  ram v. L= 1961 &.B. 31. See Slade 
- y t & i s t a m . t ; h e  EnAl:sh Law of Contract" ('l954)
70 L.Q.R. 385; Hall ,  "New Developments i n  Mistake of Iden t i t y ' '  
1961) 18 Camb. L.J. 86. 

5dSee our accomp&ing l%morandum No. 36 ,  para, 26. 

5 ' ~ 9 ~ 8  332.
S.C. 
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to believsthat he himself was the purchaser of the cattle. 

There was, therefore, no offer to buy which Morrisson could 


accept, and hence no sale under which florrisson could have 

been divested of his title to the cows. The position was 

stated clearly by Lord McLaren: 52 

"If Telford, the man who committed the fraud, had 

by false representations as to his own character 

and credit obtained the cows f r o m  the pursuer on 
credit, then I think that would have been the case 
of a sale which, although liable to reduction, yould 
stand good until reduced. But then that was not at 
all the nature of the case. The pursuer never sold 
his cows to Telford. He believed that he was selling 
the cows to a man Wilson of Bonnyrigg, whom he knew 
to be a person of reasonably good credit ... This 
belief that he was selling the cows to Wilson was 

induced by the fraudulent statement of Telford that 

he was Wilsonts son. It is perfectly plain that in 

such circumstances there was no contract between 

Telford and the ptjrsuer, because Telford did not 

propose to buy the cows for hinself ... Neither was 
there any sale of the cows by the pursuer to 

Mr Wilson, Bonnyrigg. Wilson .knew nothing about 

them, and never authorised the purchase; the whole 

story was an invention. There being no sale either 
to Wilson or to Telford, and there being no other 
party concerned in the business in hand, it follows 
that there was no contract of sale at all, and there 
being no contract of sale the pursuer remaismgd the 
undivested owner of his cows ... t1 

24. In our view it should be the law - as it may already be -
that a misunderstanding in relation to the identity of a 
party should prevent the formation of a contract only in 
cases (a) where an ftacceptancen is made (whether fraudulently, 

negligently or innocently) by a person to whom the offer in 
question was not directed, and (b) where an "acceptance" is 
made or actings from which acceptance .might be inferred are 
performed in circumstances in which either no offer at all 
has in fact been made or no offer has been made by the person 
to whom the "acceptance" is directed. Such provisiops would 
entail the consequence tha-tf where the offeror andofferee are 
actually in each other's presence the offeror's belief that 
the offeree was someone other than he in fact was would not 
normally prevent the conclusion of a contract: it would be 
only very rarely, it is thought, that a court would be able 



to hold that the offer was not in fact made to the person 
present before the offeror. The offeror's mistaken belief 
regarding the identity of the offeree would not, except in 
unusual circumstances, render nugatory the offer end accep- 
tance, but would in appropriate circumstances mean that the 
resulting contract was liable to annulment by reason of 
error. Similarly where an offeree accepts an offer under a 
misapprehension as to the identity of the offeror, only 

where it can d that his acceptance was made not to 

the person who made the offer but to the person whom he 
erroneously believed to be the offeror, would no contract 
exist. It is, clearly, difficult to envisage a situation -
except, perhaps, in a case involving identical twins52 -
in which a court would hold this to be the case where the 
parties are physically present together. In these circum- 
stances also then, a contract would normally be held to 
have been concluded, but one which might well be open to 
annulment on account of the offeree's eprar. We invite 
comments on the views expressed in this and the preceding 
paragraph. 

25. We think that the vast majority of the ambiguities or 
misunderstandings which should be regarded as having the 
effect of precluding the constitution of an obligation 
would fall within Bell1 S five categories of "error in 
substantials".53 However, it is possible to envisage an 
ambiguity or misunderstanding which is of sufficient 
materiality to render it desirable that no obligation 
should come into existence, yet which cannot, or cannot 
easily, be classified under any one of these five headings. 

Thus, for example, in some cases, an ambiguity relating to 
time of *erf or~nance?~ or a misunderstanding affecting 
place of performance (e.g. delivery of goods sold) might 
be of such importance that no obligation should be regarded 
as coming into being. While ambiguities of this character 

32~ee Shakespeare, Comedy of Errors. 

53~ee para. 21, supra. 
%cf. Raffles v. Wichelhaus (1864) 2 H. & C. 906. 



might often reasonably be characterised as affecting the 

subject-matter of the obligation or the quality (or qualities) 

of the s~b~ect-matter~~ 
we think that it might nevertheless 

be beneficial for the avoidance of doubt, to provide that an 

ambiguity not falling within one of Bell's five categories 

should have the effect of precluding the constitution of an 

obligation if the matter in respect of which the ambiguity 

or misunderstanding exists is, by both the parties, regarded 

expressly or tacitly, as essential to the obligation thought 

to exist between them. Comments are invited. 


See para. 22, supra. 





-- 

C. ERROR I N  DECLARATION 

26. Where an o f fe r  i s  expressed i n  terms which do not 
accurately  r e f l e c t  the  intent ion of the  o f fe ro r  - a s  where, 
by a s l i p  of the  tongue o r  of the pen, an o f f e r  i s  expressed 
t o  r e l a t e  t o  the  of feree ' s  goat instead of h i s  boat ,  or where 
t h e  o f fe r  p r i ce  i s  expressed as  L?,1000 instead of S100 - it 
seems t h a t  under the present law an acceptance w i l l  not result 
i n  the  conclusion of a contract ,  provided t h a t  t h e  offeree was 
aware of the f a c t  t h a t  the o f fe r  i n  the terms i n  which it 
reached h i m  was not a t r u e  ref$ection of the  o f f e r o r ' s  inten-
t i ~ n . ~ ~  if p a r t i e s  have been negot ia t ing f o r  the s a l e  Thus, 
of a boat an o f fe r  expressed t o  r e l a t e  t o  a goat would not be 
open t o  acceptance so a s  t o  conclude a contract  f o r  the  sale  of 
a goat ,  but would be capable of acceptance a s  an offer f o r  the 
boat  i f  it could i n  a l l  the circumstances be held t h a t  by the 
word "goat" both p a r t i e s  understood the word "boat", 57 
Simi lar ly ,  where an offeree has refused .an o f f e r  of S75 but has 
l e t  it be known t h a t  he would accept S100, a communication from 
the  of feror  mentioning S1000 would not, on acceptance, conclude 
a contract  a t  the higher f igure .  58 Whether a cont rac t  came 
i n t o  existence a t  g100 would, again, depend upon whether t h e ~ e  
was proved t o  be consensus i n  idem on the lower f igure .  I f ,  

on the  other hand, the  offeree does not know $hat the o f fe r  as  
made t o  him contained a s l i p  of the tongue o r  of the  pen, we 

t h ink  t h a t  an acceptance by him i n  good f a i t h  should r e s u l t  i n  
the  conclusion of a cont rac t ,  though one .which might, i n  
appropriate circumstances, be l i a b l e  t o  annulment on t h e  ground 
of consensual error.59 I n  cases bf the kind under discussion our  

' b ~ l o a g ,  Contract, 2nd ed. , p.437. 

5 7 ~ f .paras. 13-15., supra.

5 8 ~ l o a g ,  Contract, 2nd ed., p. 437; Smith,, Short Commentary, 


p ,827. 
591n Sword v. S i n c l a i r  (1771) Mor. 14241, 8 Aug. 1771 F.C., 

an 30 s e l l  t e a  was made by the s e l l e r ' s  agent and 
accepted a t  2s.8d. per pound, instead of 3s.8d.. The s e l l e r ,  
when he discovered the  mistake, refused t o  de l ive r  the  tea .  
The buyer sued f o r  breach of contract ,  but  the  s e l l e r  was 
asso i lz ied ,  It i s  not c l ea r  whether the reason f o r  the  
c o u r t ' s  decision was t h a t  the contract  was void f o r  lack of 
consensus o r  t h a t  it should be annulled because of the  
s e l l e r ' s  e r r o r  i n  s e t i o .  The l a t t e r  i n t e r p r e t a t i o n  i s  
favoured b g o z  %- 2nd ed. , p. 438) ouront rac t ,  and is ,  in  
view, preferable. A somewhat d i f f e ren t  view of the case was 

aken by Lord Dunpark i n  S t e e l ' s  T r s .  v. Bradley Homes 
t sco t land)  Ltd .  1972 S.C. 48 a t  p.55. 
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, 
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view i s  t h a t  a contract  should be held .to e x i s t ,  or not  
t o  e x i s t ,  on the basis  of the appl ica t ion  of thr same 
p r inc ip les  a s  determine whether a cont rac t  comes i n t o  
being i n  t h e  case of an o f fe r  made i n  j e s t .  60 

27. Qut te  d i f f e r e n t  frore -s,ituations such as  those 
j u s t  mentioned are  cases ' i n  which the  of feror  genuinely 
intended t o  make h i s  of fer  i n  the  terms i n  which it was 
couched, but  had formed t h a t  in t en t ion  because of a 
mistaken uappreciation o f - t h e  f a c t s  o r  an a r i thmet ica l  
e r ror .  The most common examples of t h i s  are  where a 
cont rac tor  submits a tender. which, because of a  mistake 
i n  h i s  calculations,, i s  lower than it would otherwise have 
been. "l I n  such cases it seems c l e a r  t h a t  a contract  slay 

come i n t o  being irrespe.ctive of the  o f fe ro r ' s  miscalcu- 
l a t ion .  Where h i s  miscalculation is  obvious --ex f a c i e  
of the o f f e r  ( a s  where the contract  i s  t o  be by schedule 
r a t e s  and t h e r e  i s  merely an e r r o r  i n  computing or  i n  
adding u p " t h e  individual  items) the  contractor  w i l l  be 
held e n t i t l e d  t o  recover the co r rec t ly  calculated sum; 62 

on the  o ther  hand, i f  t h e  miscalculation is  purely pr i -  
va te  and t h e  o f f e r  simply mentions a lump sum, without 
d isc los ing  individual  items which render the mistake 
apparent,  a contract  w i l l  be concluded on the b a s i s  of 
the  sum a c t u a l l y  s t a t ed  by the offeror,63 unless,  
possibly,  t h e  f igure  s t a t ed  is  , c l ea r ly  r id icu lous ,  i n  
which case t h e  offeree w i l l  be regarded a s  having 
not ice  $hat the  sum mentioned did not represent  the  
o f f e r o r ' s  t r u e  intention.  Where a cont rac t  i s  regarded 
as having been concluded it may nevertheless ,  i n  c e r t a i n  
circumstances, be open t o  annulment f o r  error .  64 we 

6 0 ~ e e  Memorandum No. 36, para. 68. 
61~.g: Jamieson v. McInnes (1887) 'l5 R. 17; Wilkie v. 

Hamilton Lodein; -0. (1902) 4 F. 951;Seaton 
Brick and l ' i l e  o. v. z i t c h e l l  (1900) 2 F. 550. 

P m  
bLJamieson v. McInnes, supra; Wilkie v. Hamilton 
- -xodaing House Go., supra. 

b 3 ~ e s t o n  Brick and Ti le  Co. v. Mitchel l ,  supra. 

6 4 ~ l o a g ,  Contract ,  2nd. ed., pp. 438-9. 




regard the law r e l a t i n g  t o  o f fe r s  which are  affected by s l i p s  
of the tongue or  of the pen, a s  s e t  otmin this  and the  prs-

ceding paragraph, as general ly  sa t i s fac tory .  Comments a r e ,  

however, invited.  





-- 

D. ERROR IN TRANSMISSION 

28. It appears to be the law that where an offer has been 

garbled, or altered in'a material respect, in the course of 

transmission, an acceptance by the offeree will not result 


d -
in the conc1usion~;of a contracteb9 In Verdin Bros. v. 

~ o b e r t s o n ~ ~ 
Lord Cowan stated his view of the law in the 

following te-rms: 


I? ... the first question is, whether or not there 
has been a concluded contract between the parties ... 
The correct message was handed in by the defender to 

the telegraph office, to be transmitted to the 

pursuer. But a mistake was made by the telegraph 

officials, which led to the message being delivered 

to the pursuer in a materially and essentially 

altered form. Now, can it be said that there was 

here consensus in eundem contractum between the 

parties in this-ransaction? Clearly not. The 

pursuer may have been willing enough to implement 

the order he received; but then the defender had 

not sent that order, and had not consented to it." 


It is for consideration whether it is desirable that no 
contract should come into existence in every case in which 
an offer is "materially and essentially altered" in course of 
transmission.67 The view might be taken that where an offeror 
chooses to communicate by a method, such as telegram or telex, 
in which the garbling of messages is a recognised possibility, 
the risk of this happening should rest upon him and not upon 
the recipient, except of course where the offeree is aware t h a t  

the message has been delivered to him in terms different from 
those in which it was dispatched by the offeror. The conse- 
quence of this would be that where the offeree accepted an 
offer which he did not know had been altered in transmission, 
a contract would be concluded. 

b5~enkelv. ?a e (1870) L-R. 6 Ek. 7;Verdin Bros. v. 
Robectson &,)10 M. 35. 

- m  

bb(1871) 10 M. 35 at p, 37. 

67~tis .:thought, though there appears to be no authority on 

the point, that a material and essential alteration is one 

which relates to "the substantialsn of the offer and falls 

within one of the five categories mentioned in para. 21, 

supr a. 




-- 
29. An alternative, and in our view, preferable, solution 
to the problem of protecting bona fide offerees in such 

circumstances, would be to retain.the present rule that no 
contract comes into being, but to confer upon an offeree 
who was unaware of the alteration of the offer in trans- 
mission a right to recover compensation from the offeror 
in respect of any actual loss suffered by the former 
through acting in reliance upon the conclusion of a con- 

tract. The offeree1s right to compensation would be 

similar to %hat arising under the doctrine of culpa &I 
contrahendo in continental legal systems68 and the 

offeror might, in his turn, in some ases have a right to 
recover damages from the communication enterprise for the 
loss suffered by him in consequence of the improperly 
transmitted message. In this way, the offereeta negative 
(or reliance) interest would be protected, but not his 
positive (or expectation) interest: he would not find him- 
self out of pocket, but on the other hand, would not be 
entitled to the full contract price or to damages in 
respect of the profit which he would have-made had the 
contract been validly concluded, Thus in Verdin Bros. v. 
Robertson,if decided under such'a scheme, the pursuer 
would have recovered from the defender not the contract 
price for 15 tons of salt or damages in respect of the 
pursuer's loss of profit when the defender refused to 
accept it, but rather the cost to the pursuer of sending 
the salt by rail from Liverpool to Peterhead and the 
cost of sending it back to Liverpool if it was not reason- 
ably practicable for the pursuer to mitigate his loss by 

.disposing of the salt to a buyer nearer Peterhead. 

We invite comments on the different methods of solving 

the problem created by offers altered in transmission 

explored in this and the preceding paragraph. 




E. PRE-CONTRACTUAL FRUSTRATION 


SO. In our accompanying Memorandum No. 3669 we provisionally 
propose that where, after an offer has been made but before it 
has been accepted, an event occurs which renders the conclu- 
sion or performance of a contract in those terms illegal or 
impossible or which would in some other way have the effect, 

if a contract had been concluded, of discharging it by frus- 
tration, then the offer should automatically lapse, and become 
incapable of acceptance. It is also our view that, unless in 
exceptional circumstances, no contract should come into being 
where, unknown to either party, the illegality or impossibility 
already exists at the time the offer is made, or where the 
event, which would have resulted in the discharge by fxustratio~ 
of a concluded contract, has before then already occurred. 
Under the present law it is clear that this principle is recog-
nised and has been applied in a number of different circumstan- 
ces. Thus, in the case of a contract for the sale of specific 

goods, the contract is void if, at the time it is made, the 

goods have, unknown to the seller, already perished;7o if a 

ship is chartered which at the time of conclusion of the charter- 
party has already been lost, no contract comes into being; 71 
if goods are sold which in fact already belong to the purchaser, 
there is no contract;72 if a lease is concluded of a house 
which has already been burned down, the contract is void, 73 
Although there appears to be no Scottish authority on the point, 
we think it likely that a court would reach the same conclusion 
in a case where parties have made an agreement of a type, the 

conclusion or performance of which is prohibited or impossible 
under the law as it stands. It is clearly the case that an 
existing contract is discharged by a change in the law which 

'"sale of Goods Act 1893, s.6; Couturier v. Hastie (1865) 5 

H.L.C. 673. Where the parties are aware that the goods may 

have perished, it is, of course, possible for a valid con- 

tract to be concluded i n  which the buyer takes that risk, 

i.e. an emptio spei. See Pender-Small v. Kinloch1s Trs. 

1917 Sec .  50'/.
- .  - , 

71~ibson Kerr v. Barcraip; Co. (1896) 24 R. 91 at p.98. 

72~f. Morton v. Smith (1877) 5 R. 83. 
'-7 z
f /  
Digest 18.1.57. 
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renders it, or i t s  performance, i l l ega l ; "  it would therefore  
seem reasonable t o  conclude t h a t  an already ex i s t ing  prohibi t ion 
on t r a n s a c t i 0 . n ~  of the kind i n  question should grevent the  f o r -
mation of a contract .  Indeed, it may be d i f f i c u l t  i n  some cases 
t o  determine whether the prohibi t ion should be c l a s s i f i e d  a s  a 
supervening one or a s  one which already exis ted when the p a r t i e s  
made t h e i r  agreement, as  where a cour t ,  a f t e r  the agreement has 
been concluded, in t e rp re t s  a which had not - - s t a t u t o r y  provision, 
previously been thought t o  have t h a t  e f f e c t ,  as  rendering such 
cont rac ts  o r  t h e i r  performance, i l l e g a l .  75 We therefore  pro- 
Dose t h a t  i t  should be enacted, f o r  the  avoidance of doubt, t h a t  
d. 


an ex i s t ing  l e g a l  prohibit ion prevents the  formation of a con-
t r a c t .  It would, of course, remain possible f o r  p a r t i e s  t o  
cont rac t  on the bas i s  t h a t  one of them should bear the  r i s k  of  
t h e i r  agreement or  i t s  performance being subsequently held t o  
be i l l e g a l ;  and i n  such circumstances t h a t  pa r ty ' s  eventual 
f a i l u r e  t o  perform because of the i l l e g a l i t y  would<.render him 
l i a b l e  t o  t h e  other i n  damages f o r  breach of contract .  
Comments a r e  invited.  

31. I n  the  case of a  concluded cont rac t  the  doctr ine of 
f r u s t r a t i o n  may operate even though the  event which has occurred 
does not render performance absolutely ,  or  physically,  impos-
s i b l e :  i t  i s  s u f f i c i e n t  t h a t  the  obl igat ion "has become in- 
capable of being performed because the  circumstances i n  which 
performance i s  ca l led  f o r  would render i t  a thing r a d i c a l l y  
d i f f e r e n t  from t h a t  which was undertaken. u76 SO a l so  a  con-
t r a c t  may- be held never t o  have come i n t o  being where, 
unknown t o  the p a r t i e s ,  and before the conclusion of t h e i r  
agreement, an event has taken place o r  a s t a t e  of a f f a i r s  
e x i s t s  which would render performance, though not s t r i c t l y  
impossible, a  thing rad ica l ly  d i f f e r e n t  from what the  p a r t i e s  

7 4 ~ e e  e.g. Fraser v. Denny, Mott & Dickson 1944 S.C.  ( H . . )  35. 
75 &algamated Investment Co. Ltd. v. John Walker & sons Ltd. 

F l f ~ v ~ d3 A l l .  E.R. 509 (C.A.  ) where the  p l a i n t i f f  contended 
- 2 3  X.-- ---- ?n m i s -





had in mind when they made their arrarlgement. Thus, for 

example, a purported discharge by a daughter of her claims 
under her parents' marriage contract was held to be void 
where both the daughter and her father were genuinely 

unaware that the father was vested not with the fee but 
with merely a liferent in his deceased wife's estate; 77 

and an assignation of a life insurance policy has been 
held to be void where both the assignee and cedent were 
ignorant of the fact that the person whose life was 

insured was already dead. 78 Gloag expresses the principle 

applied in cases such as these in the following terms: 79 

"Where both parties have contracted on the assump- 

tion of the existence of a certain state of facts, 

and it turns out that the assumption is mistaken, 

the contract may be void on the ground that the 

existence of the assumed facts was impliedly made 

a condition precedent to liability". 


32 This rationale is, clearly, analogous to the theory 

which seeks to explain the discharge of a concluded contract 

by frustration on the existence of an implied term in the 

parties' agreement to the effect that on the occurrence of 

the event which ir? isct happened their agreement would come 

to an end. 80 This theory of the basis' of the doctrine of 
frustration is not universally accepted. Lord Cooper took 

the view8' that 


"The established effect of the operation of 

frustration is to terminate the contract auto- 

matically as regards future performance, leaving 

it alive only for the purpose of vindicating 

rights already accrued, and to do so without regard 

to the individuals concerned or to their supposed 

interests, intentions or opinions. There is, in my 

view, no room in this or any similar case for the 

enquiry suggested by the Lord Ordinary into what the 

parties would have agreed if they had expressly con- 


*.., templated a frustration of the trading agreement." 
{'~ercer v. Anstrutherls.Trs. (1871) 9 M. 618. 

7e-v. Coulson 11903J 2 Ch. 249; Gloag, Contract, 


Z i Z T d . ,  m 
7z~ontract, 2nd ed. , p. 453. 
See e.g. Tarnplin S.S.. CO. v. Anglo-Mexican Petroleum 
Products I91 04. HirJilM;lji v. 
Cheong Yue S.:: ~ofi*Fi9~% 437 at 5 4. 
osep4 Constantine S.S. Line v. Imperial Smelting Cor~. 
194ZJ A .C 154 ; Brjtish kovietonews V. London 
and District Cin 1932J A - C *  166 at 183, 187. 

* A  

'.'3?raser v. Denny. Mott & Dickson 1943 S.C. 293 at 314. 
See also Cooper, "Frustration of Contract in Scots Law" 
(1946) 28 Journal of Comp. Leg. 1 at p.5. 




A similar attitude - that in cases of frustration the contract 

is discharged not because of an implied term to that effect in 
the partiesr agreement, but simp$y because, Looked at objectively, 
performance in the changed circumstances would be something 
radically different from wha% was originally undertaken - has 
been taken in the House of Lords, 82 

33. In proposing that Scots law should recognise a general 
doctrine of "pre-contractual frustration" - that a contract does 

not come into being where, unknown to the parties and without 

the fault of either of them, a state of affairs exists or an 

event has occurred such that performance would be a thing 
radically different from that contemplated - we do not find it 
necessary to adopt one or o%her of the competing theories . 

regarding the basis of the doctrine of frustration, We can 
envisage circumstances in which it would be unrealistic to 
attribute the failure of a contract to be concluded to an 
implied condition in the partiesr agreement where, for example, 

the event which had occurred is one which the parties did not 
foresee, but in relation to which, if they had foreseen it, 
they would have made provision in some manner less extreme than 
desiring their agreement to be totally ineffectual, In such 

cases it seems preferable to say that no contract is formed 
simply because, on the occurrence of the event, the situation 
which the parties had in contemplation as the substratum of 
their agreement does not in fact exist and it has, looked at 
objectively, become quite inappropriate that they should be 

regarded as bound by the terms agreed upon, and the court 
cannot, of course, reformulate the parties' agreement by 
inserting into it such provision as they themselves would have 
made had they been aware of the true state of affairs. There 

are, however, in our view, cases of other types in which it is 

reasonable to ascribe the failure of a contract to come into 
n m  

OL~raserv. Denny, Mott & Dickson l 944  S.G. (H.L.) 35 esp.
L o r d ~ r i ~ h tat 42-3; Davis Contractors v. Fareham U.D.C. 
h9561 A. C. 696 esp. $er Lord Reid at 719-20 and -
Lord Radcliff e at- 72m; Tsakiro lou v, Noblee & Thorl L19621 

See also Lord wF-
A . C .  93. &l , Essays and Addresses 
PP* 258.9. 



being to )the operation of a condition implied by the parties 

in their dealinwwith one another. If, as is clearly possible, 

parties may expressly provide that no contract shall be con- 

cluded between them unless a certain state of facts exists, 

there seems no reason in principle why such a condition suspen- 

sive of obligation should not, in appropriate circumstances, 

be implied. Not every divergence between the true facts and the 

facts,as they were mistakenly believed to be by the parties 


would be of sufficient materiality to enable a court to say that 

no contract had been concluded because, looked at objectively, 


a contract in these terms would be a radically different thing 


from what was contemp by the parties;83 nevertheless it 

* . 

night well in some situations be clear from their words and 

aetings that f parties themselves their mistaken belief 

was of such importance that they would not have concluded any 

agreement had they known the actual state of affairs. In this 

event a court might reasonably decide.that it was an implied 

condition of the parties' agreement that no contract would be 


concluded between-them if it transpired that their understanding 

of the facts was mistaken. 


.W. Our provisional proposal is, therefore, that it should be 
enacted that where, unknown to the parties, the performance of 
a contract such as that envisaged by them is impossible or 
where, unknown to them, a state of affairs exists or an event 
has occurred .which ~'ould render performance in the terms agreed 
upon a thing radica-lly different from what was contemplated by 
the parties, then no contract should be held to come into 
existence unless the language used by them or the circumstances - .  

surrounding them, indicate the contrary. Where, in such a 


8 3 ~concluded contract is held to be discharged by frustration 
only where, in the changed circumstances, performance would 
be a thing radically different from that which the parties 
had contemplated. It is not sufficient that derformance has 
merely become more difficult or onerous or expensive: Smith, 
Short Commentary, pp. 848-9; Walker Principles of Scottish 
private Law, 2nd ed. , pp. 674-76. $he same rule would apply 

- .  in cases of pre-contractual frustration. 
"A similar provision appears in the American Law Institute's 
Restatement (second) of Contracts, Tentative Draft No.9 (1974) 
Ch. 11, s.286: "Where, at the time a contract is made, a party's
performance under it is impracticable without his fault because 
of a fact of which he has no reason to know and the non-existence 
of which is a basic assumption on which the contract is made, no 
duty to render that performance arises, unless the language or 

circumstances indicate the cor&raryP 




case, money had been paid or property delivered on the faith 

of the agreement, the normal rules of law governing repetktion 


and restitution would operate; and where one party had bene- 

fited from the performance (or partial performance) of the 


other in circumstances in which restitution or repetition were 


impossible or inappropriate, an action for recompense would be 

competent against the party enriched. It is also for con- 


sideration whether, if the existence of the fact which gives 


rise to pre-contractual frustration ought to have been known 


to one of the parties, (and especially the party who initiated 


the negotiations), or if the occurrence of the event which 


causes it is attributable to one of the parties, that party 


should be liable for any actual loss suffered by the other. 


This would mean that the latter's negative (or reliance) 


interest would be protected, but not his positive (or expec- 


tation) interest: he would thus be safeguarded against finding 


himself out of pocket, but would not be entitled to the full 


contract price or to damages in respect of the profit which 


he would have made had a contract been validly concluded. 


We invite comments on these matters. 






F. SIMULATION AIVD DISSIMULAPION~~ 

35. A simulated contract is one in which the parties 
imitate the appearance of a genuine agreement or transaction 
but in reality do not wish it to have any effect, or at least, 
not to have the effects that would normally flow from an 
agreement of the type which they appear to have concluded. 
Their aim is to achieve some oblique purpose through making use 

of the outward forms of a particular contract. Where the 

oblique purpose which the parties wish to achieve .is to dis- 
guise the conclusion between them of a contract of a different 

type, or with a different content, from that which, on the 
surface, appears to exist between them, the situation is 
generally referred to as one of dissimulation (or "relative 
simulation1'); if, on the other hand, the aim of the parties is 

something other than the disguising of a genuine transaction 

between them, and in fact their relationship is confined to 

concluding the sham contract, the situation ,is one of "absolute 
simulation" (sometimes referred to simply as simulation). 

36. Relative simulation is more commonly encountered than 

absolute simulation: in most cases the parties wish to disguise 
a genuine transaction - as by clothing a pledge or a donation 
in the form of a sale,86 or by disguising or falsifying the 
true price to be paid in a genuine contract of sale in order 
to minimize the -ad valorem commission payable by the seller to 
the broker who introduced the buyer to hirneB7 Absolute simu- 

lation, though rare, does sometimes occur, as where a man, 
having repented of a promise to sell an article to another if, 
before a certain date. he has not- - - received- - a- betterv  v - -  o f f e r - enters- - - - v - v - - - -- I 7 ------. Rives "Simulation in the Civil Law" (1936) 10 Tul. 

8;Holstein, "Vices of Consent in the Law of Contracts" 
(1939) 13 Tul. L.R. 362 at 365 et se4 Blecher, "Simulated 
Transactions in the Later Civil~i~?;474) 91 S.A.L. J. 358:

c - 


Les Conditions de validit4 au fond des ~ontrats de Vente, 

Report to UNIDROIT by Max Planck Institute, U.D.P. 1963, 


,,Etudes XVI/B, doc. 1, pp.4-4-50. 

I 



' 

l 
I 

1 
I 

I 

' 

I 
I 


I 

1 

I 


into a fictitious contract of sale with a friend;88 or where 

a man pretends to sell valuable property to his wife, their 


intention being merely to erect a barrier against any creditor 

who might proceed against the husband's property;89 or where a 


minor",with the consent of her curators, granted a receipt 

bearing to acknowledge the payment to her of money, but the 

purpose of which was merely to allow the trustees of her 

deceased father's estate to settle the Government duties on 

that estate;90 or where an American company, in order to be 

allowed to do business in Mexico, set up a Mexican subsidiary 


and, in order to satisfy the Mexican Government that the sub- 

sidiary was both active and independent, purported to conclude 

a number of contracts of sale with it. 91 


37. It is clearly recognised in civilian systems that whether 

the case is one of absolute or of relative simulation the sham 
or :fictional contract is absolutely null. 92 Though authority is 

scarce, it is thought that the same result would be reached in 

Scots law. In Smith v. err^^ it was held that the fictional 

receipt granted by the minor with the consent of her curators 
was of no effect; and in cases in which parties have attempted 

to achieve the result of creating a security over the debtor's 
moveable property retenta possessione by couching their arrange- 

ment in the form of a sale agreement in which the "seller" does 
not deliver the article to the "buyer" their agreemenk has been 
held to be ineffective to create either a pledge or a sale. 94 

While it thus appears to be the law of Scotland that a simulated 

transaction is void, the question may arise, in cases where that 

transaction has been concluded in, or embodied in, writing, 
whether parole evidence may competently be led to establish that 

88~igest 18.2.4.5. 

89~c~aunhlinv. Richardson (1830) 2 La. 78(Louisiana). 

90~mithv. Kerr (1869) 7 M.863. 

9 1 ~ o r k  v. (1929)
Trust Co. Island Oil and Transport Co. 


'. 28 ,
92Ez~ode:~X:22 (plus valere quod a~itur uod simulate 
concipitur) ; Austrla: r  r *m h%- , 
art. 916; Germany: Burgerliches Gesetzbuch art. l1 et seqq.; 
Switzerland: Obligationenrecht, art. 18 (as inter;r3ep, 
Italy: Codice Civile, art. 1414; France: Code Civil art. 1321 

terprete'muisiana: Civil Code, arts. c ' and 2480. 

1 S Tr. (1896) 24 P.120 esp. a  ;  Gavinl S Tr. 

v. Fraser l920 S.G.. 674;Newbi Ritchie'S Tr. 1930 S..C.. 
273-C Finance v. Brown ; Gow, Yhe Mercantile 
and Industrial Law of Scotland, pp.93-7. 



the agreement is in fact bogus or simulated or a sham. It is 

a general rule that it is incompetent for a party to lead 

parole evidence, or extrinsic evidence of any kind, to attempt 

to explain, modify, contradict or vary the terms of an obliga- 

tion constituted or embodied in writing.95 In Mllller & Co. 

v. Weber & schaerg6 the First Division applied this rule and 

refused to allow parole evidence to be led to the effect that 
an ostensible contract of sale was in fact merely a disguise 
for a contract of agency. The court in this case, however, 
was not referred to the decision of the House of Lords in 
Scottish Union Insurance Co. v. Marquis of ~ u e e n s b e r r ~ , ~ ~  in 

which, affirming the First Division of the Court of Session, 
it was held competent to establish by extrinsic evidence that 

although an --ex facie absolute assignation of certain life- 
insurance policies had been executed, the true arrangement 
between the parties was to effect a redeemable assignation in 

security of a loan. Nor was reference made to Smith v. - 9Kerr 

in which parole proof was admitted that the receipt had been 
granted not in acknowledgment of payment but, to enable the trustee 

to make payment of the duty due on the estate of the grantor's 
deceased father. ~ i c k s o n ~ ~was firmly of the view that in 

cases of simulation parole evidence could competently be led 


even where the sham contract was in writing: 


"The rule which excludes extrinsic evidence in 

contradiction1 of a writing suffers an exception, 

where it is averred that the writing was not 

intended to be the record of a contract, but the 

cover of an ulterior transaction ... Were extrin- 

sic evidence not admissible to prove allegations 

of this kind, it would be impossible to bring such 

latent transactions to light; and one of the parties 

would succeed in using the deed as proof of an 

agreement essentially different from the true one. 

In such cases, also, evidence by witnesses must be 

received; because, if the allegations are true, there 

will probably not be written proof of themett99 


y'~ee our accompanyin Memorandum No. 39, para. 45, and 

Walkers 8 

j 
Evidence, Kapter 21. 

96(~q~~)~~40-1. 
97(~842) 1 Bellt S App. 183. 
9 8 ~Treatise on Law of Evidence in Scotland, 3rd ed., para. -1038. 

99~ee also ibid. para 1041 and Walkers, Evidence, para. 259. 



It is, therefore, probably already the law that parole 

evidence may competently be adduced to establish that a 

written agreement is a sham or is simulated. However, in 


order to resolve any doubt which may exist. on this point, 

we think that a statutory provision to that effect might 

usefully be enacted. Comments are invited. 


38. In cases of diesimulation (or relative simulation) the 
question arises of legal status of the genuine agreement or 
transaction which the fictitious or sham contract was inten- 
ded to disguise. Although in such circumstances the sham 
contract is absolutely null, it is clear in civilian legal 
systems that the genuine agreement may be valid.' The dis- 
simulated contract is regarded as legally effective, provided 
that a contract of that type may legally be entered into and 
that the law's requirements of form and substance for a con- 
tract of that kind have been complied with. This means that 

the disguised agreement will frequently be null, since one of 
the commonest reasons for entering into a simulated transac- 
tion is the parties1 desire to secure a result which is rot 
legally permissible or to avoid compliance with the require-

, 	 ments imposed by law for the formation of a contract of the 
type which they genuinely wish to conclude. But the real 
transaction is considered separately and alone, and is not 
automatically affected by the nullity of the sham contract: it 
stands or (more usually) falls on its own merits. 

39. Though there is little authority, we think that Scots law 
would reach the same conclusion. Certainly where parties 
attempt to create a security over moveable property without 
delivery by entering into a fictitious sale, their genuinely ., 
intended transaction - the security - is ineffective.' It is 
A 

ionen 


arts. 


"see e.g. Walker, Principles of Scottish Private Law, 2nd ed., 

pp. 1518-9 and cases there cited. ow, The Mercantile and 

Industrial Law of Scotland, pp. 93-7. 




thought, however, that this result follows not becausa the 

parties have attempted to disguise their true transaction, 
. . 

but because of the substantive r u l e  of Scots law that a 
security over moveables cannot be created retenta possessione. 
Similarly, if parties seek to clothe an agreement for the 
payment of gambling debts in the form of fictitious loan or 
sale their agreement will be denied effect not because they 
have attempted to camouflage their real purpose but because 
agreements of that type are unenforceable in Scots law. 3 
Where, on the other hand, the genuine transaction is one which 
is legally permissible and where the requirements of form and 

substance which govern it have been complied with, it would 

not, it is thought, be held to be invalid under the present 
law merely because the parties sought to disguise their true 
purpose. 4 Thus, in Scottish Union Insurance Co. v. 

Marquis of &ueensberry5 effect was accorded to the assignation 

in security which was the true arrangement between the parhies 
but which had been clothed in the form of an absolute assig- 
nation. Likewise, we think that if parties disguised a con- 
tract of donation as a cpntract of sale, the true agreement 
between the parties would be enforced (provided that the 

requirements of proof of a gratuitous obligation had been 

fulfilled), though of course where the subject matter of the 
donation was a corporeal moveable no property in it would 
pass until delivery (traditio) to the donee had taken place. 6 
In order to resolve any doubts which may exist on this matter, 
however, it is our view that it would be desirable to enact 

a statutory provision to the effect that the validity of a 


dissimulated transaction should be determined independently 


%abertson v. Balfour 1938 S.C. 207. 
4 ~ f .situations where the ostensible conferring of a & 
quaesitum tertio on a named tertius confers on him no 
s u b s t a n t i a m t  - see our accompanying Memorandum No. 38, 

-paras. 23-26. 
'(1842) 1 Bell's App. 183. 

Fer uson v. Dawson L19761 3 All E.R. 817 (c.A. ) esp. at 

p,8-&ppears to have been accepted that a contract of 

service was not invalid merely because the parties had 

sought to disguise it as a labour-only subcontract. 
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and without being affected by the absolute nullity of the 

simulated transaction. Comments are invited. 


40. If it is the case that a simulated7 transaction is 
void - as we think it is and should continue to be - the 
question arises whether any special protection should be 
accorded to third parties who have, in good faith, relied 

upon the validity of the sham transaction. Thus, for 
example, the "buyer" under a fictional contract of sale 
may have purported to sell the article in question to a 
bona fide thira party; the "creditor" in a sham contract 
may have purported to assign his rights under it to an, 

assignee who is ignorant of the nlllity; a --bona fide third 
party may have made a loan to a bonrower on the faith of the 
latter's supposed rights under a simulated contract. As 

well as his personal contractual rights against the person 
with whom he himself contracted the --bona fide third party 

might well under the present law have a right of action in 

delict against the other party to the simulated contract. 

If the latter knew that the sham contract was to be used to 


induce the third party to contract and intended it to be so 

used, and if the khird party thereby suffered loss, injury 


or damage, it is thought that this would be a machination 

or contrivance to deceive sufficient to entitle the third 


party to damages in a delictual action for fraud. Even in 


the absence of actual knowledge that the stimulated cont- 


ract would be used in this way, we see no reason wny an 


action for damages based on culpa should not be competent 


where a reasonable man in the position of the party to the 

sham contract would have foreseen that the other party to 


it would use it to induce a third party to contract with 

him and that the third party would thereby suffer loss. 
m 

Furthermore, in our Hemorandum ITo.nY we have put forward 

'1 

'1.e. absolute simulation. 

8~here is authority directly in point, but this result could 

it is thought, be reached un an a pllcation of-the princi- 

les seen in operation m e. . ~o%lnsonv. Natlonal Bapk of 

gcotland 1916 S.C. (H.L.) 'l$, hed~e pyrne v. Heller L1 641 
A.C. 465 and Esso Petrolawn v. Mardo: t1976I 2 All E.R. ;m 

%orporeal 	Moveables: Protection of the Onerous Bona Fide 
Acquirer of Another's Property, especially paras. 40-48. 
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for consideration a proposal to the effect that the 

onerous --bona fide acquirer of a corporeal moveable 

a non domino should take a good title to the moveable 

provided it was not affected by a real vice resulting 

from involuntary dispossession. Were this proposal to 

be implemented the third party acquirer in good faith would 


generally take a good title where his transferor had "acquired" 


a moveable as a result of a simulated transaction. If the law 

were to be amended in this way, and if it were accepted that 

a delictual action based on culpa could succeed against a 

party to a sham contract in the circumstances already mentioned, 

our provisional view is that no further measures are necessary 

in order adequately to protect the position of a third party 

who has been induced to contract, and has thereby suffered loss, 


because of his reliance upon the validity of a simulated 

transaction. Comments are, however, invited. 






G. SUMMARY OF PROVISIONAL PROPOSALS AND 

OTHER MATTERS QN WHICH COMMENTS ARE INVITED 


1. Where an agreement is affected by a latent ambiguity 

the agreement should be interpreted in accordance with the 


actual common intent of the parties where such an intent 

can b6 established. (Para. 14). 


2. Where, in~the case of an agreement affected by a 
latent ambiguity or mutual misunderstanding the actual common 
intent of the parties cannot be established the agreement 
should be interpreted in accordance with the intent of one of 
the parties where such an intent can be established and the 

other party knew or ought to have known what that intent was. 

(Paras. 14 and 16). 

3. Alternatively, this result should follow only where the 
other party actually knew of the intent of the first party; 
and in cases where he did not know of it, but ought to have , 

known, the lack of consensus (if material) should preclude the 

formation of a contract but the party who ought to have known 

of the other's meaning should be liable to the latter for and 

to the extent of any actual loss suffered by him through acting 


in reliance upon the existence of a contract. (~ara. 16). 


4. Where an agreement is affected by a latent ambiguity or 

mutual misunderstanding, the parties have no actual common intent 

and neither knew or ought to have known of the intent of the 

other, it should not be the law that the agreement is inter- 

preted in accordance with the intent that reasonable parties 

would have had. (Para. 17). 


5. Where the latent ambiguity or mutual misunderstanding by 
which an agreement is affected cannot be resolved by inter- 
preting the agreement in accordance with the actual common 

intent of the parties or in accordance with the intent of one 

of them which was, or ought to have been, known.to the other,, 

it should continue to be the law that if the ambiguity or 

misunderstanding is material no contract should be held to 

exist, and the rights of the parties in cases where performance 

(or partial performance) has taken place should be regulated by 


the law of restitution, repetition and recompense. (Para. 19); 




6. An ambiguity or misunderst;anding should be regarded as 

material where it rcancer~k-..-the 
subject-matter of the contract, 


the price oi consideration or the nature of the agreement 

entered into. (Paras. 20 and 21). 


7. An ambiguity or misunderstanding affecting the quality 
(or qualities) of the subject-matter should be regarded as 
material only if the presence or absence of that quality is 
expressly or impliddly considered by the parties as essential 
to (and a part of) the contract and the existence of the 
ambiguity or misunderstanding consequently amounts to a failure 

to agree on the subject-matter of the contract. ( ~ ~ r a .22) .  

8. An ambiguity or misunderstanding affecting the identity of 
a party to an agreement should bae regarded as material and 
prevent the formation of a contract only (a) where an "acceptancef' 
is made by a person to whom the offer in question was not 

directed; or (b) where an "acceptancett is made or actings from 
which acceptance might be inferred are performed in circum- 

stances in which no offer has been made, or no offer has been 

made by the person to whom the 'tacceptancett is directed. 

9. An ambiguity or misunderstanding not falling within one 

of Bell's five categories of "error in substantials" should 

have the effect of precluding the constitution of an obli-

gation if the matter in respect of which it exists is regarded 

by both parties, expressly or tacitly, as essential to the 

obligation thought to exist between them. (Para. 2 5 ) .  


10. Where, as a result of a slip of the tongue or of the 

pen, an offer is made in terms which do not accurately reflect 

the intention of the offeror, this should not prevent the 

conclusion of a contract where an acceptance is made in good 

faith and in ignorance of the slip of the tongue or of the 

pen.. (Para. 26). 


11. The present law relating to offers affected by slips of 

the tongue or of the pen, or by error in calculation, is 


otherwise satisfactory. (Para. 27). 




12. Where an offer has been materially and essentially 
altered in course of transmission, should a contract never- 
theless be concluded if an acceptance is made in good faith 
and in ignorance of that alteration in course of transmission? 

(Para. 28). 

13, Alternatively, should it continue to be the law that no 


contract comes into being, and should a right be conferred upon 

an acceptor who was unaware of the alteration in course of 


transmission to recover damages from the offeror in respect of 

any actual loss suffered by the acceptor through acting in 


reliance upon the conclusion of a contract? (~ara.29). 


14. It should be enacted, for the avoidance of doubt, that 
no contract comes into being where a contract of the type 
supposedly concluded, or its performance, is illegal at the 
time at which the parties purported to enter into it. (Para. 30 ) ,  

15. Where, unknown to the parties, the performance of a 

contract such as that envisaged by them is impossible or where, 


unknown to them, a state of affairs exists or an event has 

occurred which would render performance in the terms agreed 

upon a thing radically different from what was contemplated 

by the parties, then no contract should come into existence 


unless the language used by, or the circumstances surrounding, 

them indicate the contrary. (Paras. 31-34). 


16, If the existence of the fact which gives rise to such 
"pre-contractual frustration" ought to have been known to one 
of the parties, or if the occurrence of the event which causes 
it is attributable to one of the parties, should that party be 
liable for any actual loss suffered by the other through 

acting in reliance upon the conclusion of a contract? (Para. 34). 

17. It should be enacted, for the avoidance of doubt, that 

parole evidence may competently be adduced to establish that a 

written agreement is simulated or is a sham. (Para. 37). 


18. It should be enacted, for the avoidance of doubt, that the 
validity of a dissimulated transaction should be determined 

independently and without being affected by the absolute 
nullity of the simulated transaction disguising it. (Para, 39). 



19, If the provisional proposals for the protection of 
the onerous --bona fide acquirer of anothert3s property made 

in our Memorandum 80.27 were implemented no higher degree 

of protection than is accorded by the existing law would 


be necessary for third parties who have been induced to 

contract, and have thereby suffered loss, in reliance upon 

the validity of a simulated transactios. (Para. 40). 



