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SCOTTISH LAW COMMISSION

CONSULTATIVE PAPER
ON
DIVORCE FOR
INCURABLE INSANITY

PART I
INTRODUCTORY

Purpose of Paper

1s The purpose of this Consultative Paper, which is intended for
limited circulation only, is to elicit views and information from
interested bodies on the place of incurable insanity in proceedings
for divorce in Scotland. In Part I, the existing law of Scotland
~ is shortly described and the policy background to the Paper is
explained by reference to recent changes in the English law of
divorce and current proposals to change the law of Scotland on
broadly similar lines, Part II of the Paper seeks information
and views about possible modifications of the existing law, upon
the legislative assumption that the existing ststutory provisions
relating to incurable insanity should be retained =5 » means of
proving irretrievable breakdown of marriage. Part III of the
‘Paper seeks information and views upon the question whether the
existing statutory provisions should be retained, with or without
modification, or abandoned in a reformed law of divorcec. Part IV
'gontains a summary of the questions canvassed in the Paper.



The existing law of Scotland .

2o Insanity was introduced as a ground of divorce in Scotland

by the Divorce (Scotland) Act 1938 {(c.50), section 1 of which

provides that divorce may be granted on the ground that the

- defender is incurably insane1. Under section 6(2), the pursuer must

- prove that the defender "is, and has been for a period of five years

continuously immediately preceding the raising of the action, under

care and treatment as an insane person'". Proof of care and treatment

raises a presumption of incurable insanity. The presumption is

rebuttable by evidence adduced on behalf of the defender by his curator

ad litem2 and the Mental Welfare Commission for Scotlamd always supprlies

a report on the probability of recovery of the defender3. "Crnre ond

treatment" is restricted by statute to mean one of only two things, viz:
(1) that the defender was:

"ligble to be detained by reason of mental illness in a
hospital or place of safety under the Mental Health
(Scotland) Act 1960, or in a hospital, mental nursing home
or place of safety under the" (English) "Mental Hesalth
Act 1959"l; or

(11) that the defender was:
"receiving treatment for mental illness:-

(a) as a resident in a hospital or other institution
provided, approved, licensed, registered, or exempted
from registration by any Minister or other authority

in the United Kingdom, the Isle of Man or the Channel
Islands: or

(b) as a resident in a hospital or other institution in

any other country, being a hospital or institution in which
his treatment is comparable with the trestment provided in
any such hospital or institution as is mentioned in narspgrarh
(a) of this subsection."b

For brevity, we call the first category 'detained natients' nnd the
second category 'informal patients'!. The second category was ndded in
1958 following the Report of the Royal Commission on Marriage and
Divorce, ("the Morton Report")} . In determining whether the cnre nnd
treatment has been continuous, any interruption of the period for

28 days is to be diergarded.7 The purpose of this rule is "to meet

1

The relevant statutory »nrovisions are set out in Appendix I.
2

The court has a duty to appoint a curator ad litem for the dcefender
in every case; 1938 Act, s.3: Rules of Court 1965, Rule 170(d).

3The Commission is under a statutory duty to furnich the report
on the request of the Court (1938 Act, s.3) and under Rule 170(d)
of the Rules of Court 1965 the Lord Ordinary must, in every case,
make an order calling upon the Commission to furnish the report..

u1938 Act, as amended by the Mental Health {Scotland) Act 1960,
5Sched.ule 4, paragraph 3.

“Divorce (Insanity and Desertion) Act 1958, s.1(1),
6(1956) Cmd. 9678, peragraphs 177, 189, 190-193. Appendix II below.
71958 Act, 8.1 (3).

2



the case vwhere a patient is discharged or discharges himself from -
hospital but is readmitted, or sdmitted to another hospital,

within a very short tim.e".1 A detained patient may discharge himself
by being sbsent from hospital without leave for 28 days2. To interrupt
the continuity of "care and treatment" for divorce purposes, the
patient must be agbsent without leave for 28 days and not reordmitted

to hospital for a further 28 days, a total of 56 days.

Changes in the English divorce law

3. Before 1 January 1971, while the law in England relating to

divorce for insanity was similar to Scots law, it differed in one

important respect, namely, that the English court hsd to be natisfied

both that the insanity was incurable and that there had becn continuous

care gnd trestment for five yearsB. In other words, prcoof of care

and treatment for five years did not set up a presumption of incurable

insanity: it was merely a precondition of divorce on that ground,

After that date, under the Divorce Reform Act 1969, irretrievable

breakdown of marriage is the sole ground of divorce in Englind.

The petitioner must prove one of five sets of facts which rnine a

presumption, in practice a very strong presumption, of brenkdown.

Three sets of facts imply some degree of fault on the part of the

respondentu; two relate to non-fault factss. Incurable insanity is

not, as such, a fact evidencing breakdown but the sponsors of the 1969

Act believed that insanity cases would fall under s.2(1)(b) (replecing

the matrimonial offence of cruelty) and s.2(1)(e), which provide

as follows:

1969 Act, S.2(1)(b): "that the respondent has behaved in such a

way that the petitioner cannot ronisunably be

expected to live with the respondent",

ibid., s.2(1)(e): "that the parties to the marrisge have lived
apart for a continuous neriod of :f lenst
five years immediately proceding the
presentstion of the petition'.

1Morton Report, para.201.

2Phe Mental Health (Scotland) Act 1960, section 36(3)(c) provides
that, after 28 days sbsence without leave, the patient cannot be
taken into custody and section 41(1)(a) provides that he will then
cease to be liable to detention.

 SMatrimonial Causes Act 1965, s.1(1),

bgection 2(1)(a), (b) and (c), though it will be seen that s.2(1)(b)
includes behaviour on the respondent's part caused by some mental
abnormality o illness and in such cases he or she camnot de
regarded as at fault in the strict sense,

S5gection 2(1)(d) and (e).



In reckoning whether a period of 5 years has heen continous, no
account is taken of any one period (not exceeding six months) or
any two or more periods (not exceeding six months in all) during
which the parties resumed living with each other, but no period
during which the parties live with each other is to count as part
of the veriod for which the parties lived apart; (s.3(5)). In
other words, the veriod may be between 5 and 5% years of living
apart if it is interrupted by a period or periods of living
together not amounting gingly, or in aggregate, to more than

6 months. The latter provision is designed to encourage marital

reconciliation.

Current nronosals for divorce reform in Scotland

4. The Scottish Law Commission submitted a Report in 1967

for reform of the iaw of divorce1 broadly on the lines of what

is now the English Act of 196G, The main difference is that under
the Scottish proposzls, proof of the fzcts implying fault (eg adultery
nr degertion) or non-fanlt facts (two years sevaration or five

years separation) would raise an irrebuttable nresumption of
irretrievable brezkdown., The Report envisaged that incurable insznity
would be retained as a fact, zseparately designated by statute,
evidencing breakdowng, hut the gevar=zte grounds were not treated

in detail. Since then, three Bills hased on the Report

have beer introduced by vrivate Ilembers of Parliament. In two

of theseB, ineurable insanity wae 1ot expresgssly retained as an
autonomous, senarate 'fret': in the most recent Bill4, the

existing rrovisiong were retained in consolidated form. None of

thece RBille hag become law,

5.Incurable insanitv ig statistically the least important ground of
divorce in Scotland, apart from eodeomy and hestiality. It accountsg
for less than one ialf of one per cent of 211 divorce actions.

While we have not vet undertaken specific consultations on the separate
grounds of divorce in connection with our review of Family Law

Tepivorce: The Grounds Considered, (1967) Cmnd. 3256.

2+1pid., para. 15.

3+Divorce (Scotland) Bill (1970) presented by Mr Donald Dewar HP,
printed on 27 January 19703 Divorce (Scotland) Bill (1970) presented
by Mr Robert Hughes IIP, printed on 25 November 1970.

4.pivorce Law Reform (Scotland) Bill (1973) presented by Mr William
Hamilton MP, printed on 23 January 1973: see especially clauses
1(2)(r), 1(6), and 3.
4



under Item 14 of our Second Programme, we feel bound to consult
interested rersong specifically on the question of the place which
incur-ble insanity should occupy in a2 reformed divorce law, The
reagson for treating the insanity of a sgpouse separately is that it
raises peculiarly difficult medico-legal problems whose solution
requires, among other things, 21 exnerfise in medicine and psychiatry
which we do not profess, Insenity which ig incurable and sufficiently
severe arguably "involves a more complete frustration of the
fundamental purpose of marriage than perhaps any other ground"1.

This suggests that it should be retained in a reformed divorce law.
On the other hand, as a result mainly of a change in emphasis from
treatment in hoepitals to treatment within the community, the existing
statutory vrovisions are nerhaps of dwindling importance even under
the nresent 1aw2. In = reformed divorece law in which separation

for five yearg provides irrebuttable evidence of brezkdown, thege
provisions ‘might eventunally become a dead letter. We muat carefully
consider, therefore, whether retention is Jjustified without
modification,. In Part II below, we dezal with the question whether
the vresent statutory vrovigions relating to incurable insanity can
be modified eo that they will rerform a distinetive and useful role
in a reformed divorce lzw. in Part I1I, we discuss the guestion
whether these nrovisions should be retained, with or without
modifications, or abandoned.

1‘ﬂer ILord Alness in introducing the Divorce (Scotland) Act 1938;
q.L. Deb. (7 December 1937) col. 357. See also llorton Report,
para. 187, quoted at para, 29 below.

2'See Appendix III, Table 2 for the relevant statistics.



PART II
MODIFICATION OF THE EXISTING LAV

6. On the'legislative assumption that incurable insanity (however
defined) should be retained as a separate basis for divorece in

the sense that it should be(gzparaﬁaautonomous "fact" evidcneing
irretrievable breskdown, a number of linked questions arise which
consist of or include the following:

(a) whether "incurable insanity" is an appropriate concept to

- use as a test of irretrievable breakdown;

(b) whether the scope of "care and treatment", as defiunecd by
statute, is too limited;

(c) whether five years is too long a period of "eare nnd
treatment" to require in order to set up a presumntion of
incurable insanity;

(d) whether positive proof of incursble insanity should be
allowed;

(e) whether positive proof’ of a prescribed period of "cnre
and treatment" should set up a presumption of incurable
insanity;

(f) whether the presumption under section 6(2) of the
1938 Act should extend to persons liable to be detnined
in Northern Ireland, the Channel Islands and the Iule
of Man.

We consider these questions in the following paragraphs. ‘¢ are
conscious that some other and possibly more radical alterations

-+ .could be made and we invite those whom we are consulting to rnise
such other questions as they may think appropriate.



(2) Is "incurable insanity" an aporopriate test?

7+ Before we consider the question whether "incurable insanity"

is an sppropriate test of irretrievable breskdown, = preliminnary
question arises: what is "insmanity" within the meaning of the 1938 Act,
section 1(1)? To put the question another way, what must the defender
prove to rebut the stetutory presumption of incursble inssnity rsiced
by proof of care and treatment for five years? The leading Scottish '
case is Ramsay v. Ramsa11, in which the defender was said to hove
suffered from hebephrenic schizophrenia. The main legal «ucstion

was whether the expression "incurable insanity" meant such n derree

of mental illness as rendered the defender incanable of mrnnping

his affairs and of discharging the duties of married life, »

- functional test, or whether it denoted a more serious degrce of

mental illness where the person could be deseribed as "mrd" »nd hed
overt signs of mental disorder. Adopting the second appronch, the
Lord Ordinary held that mental illness was not to be regnrded, cven
"roughly, as synonymous with incurable insanity. On the fncts he

held that behaviour of a passive eccentric character ("morec n lonck

‘of initiative, a lack of interest") did not amount to evidence of
insanity, still less incurable insanity though improvement in the
patient's condition was unlike1y2° His Lordship saids”

"I doubt whether any useful purpose would be served by =n nttempt
to interpret the words "incurably insane'" or "incursblc insanity"
where they occur in sections 1 &nd 6 of the Act of 1933. 1In
Scotland the difficult problem of deciding whether » nercon is or
is not insane has always been agpproached on somewhnt brond lines
in both our civil and our criminal law and has alweyn boeen troated
as a question of fact and degree for decision by the judgc or jury,
as the case may be. I think there is no doubt that loy «vidence
as well as the evidence of medical practitioners would be
admissible in solving that gquestion, as much when it rrices in
connection with divorce as when it arises in connection with

erime or, to take another example, capacity to make o will. It in
therefore wise to avoid purely scientifiec or clinienl definitions
or solutions, particularly when it is borne in mind thnt medical
opinions may differ to a grenter arless degree, as the croesent

case shows. In any cvent, any attempt to define insnnity is likely
to be defeated by the constant scarch which goes on from sencration
to generation to discover euphemisms for that condition. The word
"lunatie", for example, is now out of fnshion, and "medicul
recommendation” has been found to lack the sinister connetnticn -of
"medical certificate". If I were to be asked to intcrpret the
word "insane'" where it is used in the 1938 Act, I think I would
prefer the short word '"mad" to any more compendious definition,
though no doubt the phrase "of unsound mind" conveys the same
meaning." _

11964 S.C. 2895 (see also 1964 S.L.T. 108 (0.He); 309 (Ielle)).
21bid at pe297.
31bid at pe298.

ef. Lord Cooper's statement: 'However much you may charge a jury as to
the - McNaghten Rules or any other test, the question they would put to
themselves when they retired - "Is the man med or is he not?"': Royal
Cormissgion on Capital Punishment, Minutes of Evidence, Q.5479. -




3. This anpresch was rejected, on = veclaiming motion, by the
d by the Lord President that, to rebut
the statutory rresumntion, it must he vroved that "although the

defender has had five veara' care and treztment, vet she is not

1}

iret Division. t wag hel

o inearacitated as *o be incarahle of managing her own ﬂffﬂqu"1

Hig Lordehiv contined:
"I+ wou7d clearly ve wroneg in such = situstinon to hreak un
the rarrisge, Thig ia tha interrratation given %o the
cnr”eqnond1na nrovision in the Enalﬂsn statutes: see
Taysall v, Whysall L19607 2, 52, This accords with the well
satablished Scottich teet for the =2ponintment »f 2 eurator
oonis, namely, caracity to menage nne's own affzirsa, 1T
would nbyviously only be in = very srecial casse that the
rresumntion would be redargued, 2s versons sre detained in
mental hosnitzls only if +“ev are c"Af‘fe"r'lms- Trom sgome
degree of ment=l *llness (csee =zection 6 apd section 23 of the
1060 Act)",

"Ineanity" 4id not mean "whet in the o1d days was comnoted by
certifiasble insanity": such =n interrretation "would make the
atetutery ground of divnrece zlmost = dezd letter"zo Lord Guthrie
adopted o similar =annroach. The fest was satisfied if:

"The defender is by reason of her rental condition incapable of
managing herself =nd her =2 fairs and cannot hore to bhe restored
to = gtete in whih she will be 2ble %o Ao =o,M

S, Thile the Court in Ramsay adopted a2 wnracticel functional test

of incavacitr +to manage arffzirs, it arrived at that result by

refersiice %o s2nalogles which might ~oint different wave in different

cages, The orinsone melied ~n three =nalogies:
£

{i) +the Seontitizh %ast

(ii) the interpretation of "unnound mind" in nre-197
divorce mtﬂtutGQE

datention in, mentaL 8010215 under the Tental IeaW*h
{Sentland) Aet 1960, «,23°

Toq064 5.0, 278, at n.301,
2'Idem.
3e1hid, at m.307.
4°g;;‘éuotations in rara, 8 2hove,
. 289 at 1.301.

c Ld

“*Ibhid., ver Lord Guthrie at v.306, "the terms of aection 6(2) of the
Aet ~f 1938 ....s. @Xplain the meaning of incurable insanity for
the ourposes of the statute which made it a ground of divorce".

'Rgmggy v, Ramgay 1684 S,




Since these analogies can point different ways, it may be that,
despite the pitfalls of definition, some definition is required.
Vie consider each of these tests in turn.

The test for appointing a curator bonis.

10, This test is directed towards capacity to manage a person's
assets or financial or business affairs. The court will not

appoint a curator if the mental condition in question does not

affect capacity in that sense, even though it is manifested in

insane delusions or other symptoms of mental illness1. Ve understand
- that a mental condition affecting a person's capacity to manage
financial and business affairs might not affect his capacity to

lead a normal married life and that, conversely, a person may have
full or adequate mental capacity in relation to the problems of
married life but be unable, through mental illness, to manage his
financial and business affairs. If this is right, the cases

covered by the test for divorce and the cases covered by the test
for appointment of a curator bonis should relate as overlapping
rather than conterminous circles and the analogy with appointment of
curators is incomplete. The test for appointment of a curator bonis ma;
therefore be unsuiteble as a test for divorce.

'See Forsyth (1862) 24 D.1L35; cf. AB v, CD (1890) 18 R.90;
affd. 91) 18 R. (H.L.) 40,



(11) Unsoundness of mind: the test in English law before 1971

11+ The expression "of unsound mind" in the pre-19741 English
divorce statutes1 denoted & person who is incapsble of managing

his affairs, including the problems of work, soclety and marriage;
the standard of capability was that of the reasonable manz. The
courts in England held that the expressions "insane" in section
1(1)(d) of the Scottish 1938 Act and "of unsound mind" have the
same meaning”, and Scottish judges seem to have agreedy. It has been

pointed out.judicially5 that the Oxford Dictionary definitions support
this assimilation.

12, In coneidering wvhether "of unsound mind" is n suitable criterion
_ for a Scottish Divorce Act, 1t is relevant to polnt to its acroclation
with English statutory provisions. First, the test of incapacity
to manage affairs defives from the Lunacy Act 1890 which empowered
the Judge in Lunacy to assume powers in cases which aprear similar
to the ceses where a Scottish court may appoint a gurator boniss.
But a Scots lawyer does not easily understand English trust law nor
should he be required to. Second, the Law Commission in England
have stated7 that "of unsound mind" for the purposes of the old
divorce lew has the same meaning as in the context of provisions
empowering the annulment of a voidable marriage where at the time
of the marriage either spouse: )

"(i) was of unsound mind; or.

(11) was suffering from mental disorder of such a kind

and to such an extent-as to be unfitied for marriage;"

TMatrimonial Causes Act 1965, 8.1(1) derived ultimately from the
A.Ct of 19370 )

2Wh sall v. Whysall [1960] P.52 at p.66; Robinson v. Robinson
1796571 Pe192; Voolley v. Voolley [1968) F.2g.

33mith v. Smith [1940] P.4179; Whysall v. Yhysall (n.2 above)
at pp 6L4-65,.

uRamsay_' v. Ramsay 1964 5.C.289 at p.298.

51n Whysall v. Whysall, (n.2 above).

See Vhysall V. Whysall, (n.2 above).

Report on Nullity of Marrisge (1970), Law Com. Nos 33, paras 69.

10



~ The Gommission took the view +that (i) was fully covered by
(11) since in an English case, Scnnett v. Bennett2, it was

decided that "unfitted for marriage' is "something in the
‘nature of" ~

"Is this person capable of living in a marricd state

and of carrying on the ordinary dubties and obligations
of marriage? ..... In order to succeced the petitioner
must establish 'mental disorder' within the meaning of

section 4 of the Act of 71959 and pgo on to show that as a
result of such mental disorder the respondent is

incapable of carrying on a normal married 1life".

The Commission rcgarded this test as indistinguishable from the

test for unsoundness of mindu. If the reasoning of the courts

in Ramsay, I'hysall, and Bennett, and of the Law Commission, is
sound, then "incurable insanity" in the Act of 1938 has the same.
meaning as in the passage just quoted, subject no doubt to the
substitution of mental illness within the meaning of' the Scottish
~ Act of 1960 for mental disorder within the meaning of the Act of
1959. Ve revert to the latter question below.

13. The Law Commission's proposals were enacted for England in the
following terms by the Nullity of r.:arriage,(’fy“zt1 , section 2(d):=

"thot at the time of the warrisge either parity, though
capable of giving a valid consent, was suffering (whether
continuously or intermittently) from mental disorder within
the meaning of the Mental Health Act 1959 of such o kind

or to such an extent as to be unfitted for marriage".

This might be modificd as a test of irretrievable breskdown for
. divorce pubposes as follows:i=
"that the defender ic suflering Trom incurable mental

illness within the meaning of the Mental Health (Scotland)

Act 1960 of such a kind or 10 such an extent as to render him -
unfitted for marriage".

‘ 1;gig_at‘para. e
2019691 1 WaLeRe 430,
21014 at pe b3k,
“Law Come Noe 33, pavae. 1.

11



The phrase used in the 1971 Act is referable to the pre-marital
‘eondition of the spouse and imports that he is unfitted for

‘any marriage. It may be argued that in divorce actions,
especially where insanity has supervened since marriage, the
question is whether a particular marriage has broken down
irretrievably and that the relevant question should be "Is the
defender unfit for this marriage to this pursuer?" il.e. a
subjective test. While we recognise that every marriage is
unique, we think nevertheless that the test should be objective
so far as the spouses are concerncd. VWe do not regard the
concept of a person being insane in relation to a particular
marriage as satisfactory. The policy underlying "incurable insanity"
in divorece is, we think, that it so affects a spouse's powers '
of rational judgement as to render him unfit for the normal
obligations of marriage. A subjective test would, we think,
require the court to have regard to the effect of the defender's
méntal iliness on the pursuer, which in turn might involve an
examination by the court of the personality, séneitivity or
resillence and other atiributes of the pursuer. In paras. 31-32
below, we discuss the question whether the presumption should
be retained.

12



(iii) Hental 47lness, and liability +to dentention under the
llentol Health (Secotland) Act 1960
14, Under the Act of 1938, as amended, divorce cannot be granted on
the zground of incurable insanity unless a rresumption of incurable

inganity is set up by proof »f care aud treatment for mental illness
extending over five rears, Lg we mentioned a2t paragraph 2 above,
the oresumption appliss t0 only *two categories of natients, These
categories therefore 1limit the scove of divorce for incurable
insanity.

Detained natients

15. The rirst catesory, whom we call detained rnatients, consists of
those "liahle 12 be detained by resgon nf mental illness in =
hoanital or oslace of zaTety under the llental Health (Scotland)

Act 1060" or in similer ingtitutions in BEngland and Wales1. It
gxcludes certain nergsons suffering from certain mental disorders which

may he suscentible of treament, among them the following, namely:
(2) Persons =uffering from mental deficiency. A mental
defective may nesvertheless he made 2 detained vatient
if he is under 21, nxr if he nver 21 =2nd is “incapahle of
living an independent 1ife or of guarding himself against
sericus exploitation"z. Theae mersong suffer from "mental

digordexr®, but unt "mentsl illness". within the meaning of

(v) Persons over 21 sufferiuz from a mental illness consisting

0f "a narszigtent die~rder which ie menifested only by

abnormally agreesive »r seriously irregponsible conduct."4

Under +the eounivalent Znglish egislation such nersons are
=aid *n suffer Trom "nesychopathice ﬂisorﬁer“s. Ther sre
axeluded from ithe rremumnrticn in divorce r»roceedings because

they cannot h2 made “iable to he detained.

Tenivorce (Scotland) Act 1938 £.6(2) as smended hy the Mental
ealth (Scotland) Act 1960, Schedule 4, naragravh 3; quoted
at para. 2 2bove.

2eviental Health (Scotlend) &ct 1960, section 23,

e

3‘Under the 1960 Act, eectinn 6, "mental Adisorder" includes both
"mantal illness" and '"mental deficiency" and the two latter
expressions are used throughout in contrast,

4+ 4060 tct, section 23,

5¢5ee ilentel Health Act 1959, section 4(4).

13



16+ Persons liable to be detained are received into hospital by a
statutory procedure prescribed by Part IV of the 1960 Act involving
(i) two medical recommendations; (ii) an application for admission
made by the nearest relative or by a mentsl health officer;

(1i1) approval of the application by the sheriff, which approval is
authority for the removal of the patient to hospital; (iv) notification
to the Mental Welfare Commission for Scotland; (v) examination of the
patient by the responsible medical officer and another medical '
practitioner; and (vi) notification to the Mental Welfare Gommission
that the patient is not to be discharged.1 The two mediecal
recommendations include statements of opinion on the following
matters and the grounds therefor:-

"(a) a statement of the form of mental disorder from which
the patient is suffering, being mental illness or
mental deficiency or both;

(b) a statement that the sald disorder requires or is
susceptible to medical treatment and is of a nature and
degree vhich warrants the patient's detention in a
hospital for such treatment; and

(¢) a statement that the interests of the health op safety
of the patient or the protection of other persons cannot o
be secured otherwise than by such detention as aforesanid",

Informal Patients

17. The second category of patients who may be presumed incurably
insane for divorce purposes is described by the Act of 1958 as persons
"receilving treatment for mental illness as a resident in a hospital

or other institution'" which fulfils the condltions laid down in the
Act.3
are excluded.

Patients resident in hospital because of mental deficiency

Interruption of carc and treatment

18 The positions of detained patients and informal patients differ
as respects the requirement of residential treatment. The presumption
"of incurable insanity applies in the case of a person liable to be
detained for five years whether or not he is actually resident in
hospital throughout that period. He is deemed to be receiving "earc
and treatment" for so long as he is liable to be detained, including
periods when he is living in the community on leave of absence.

The 1958 Act, s.1(3) provides that in determining whether the period
of care and treatment for five years has been continuocus any
interruption of the period for 28 days or less is to be disregarded.

|
2

See 1960 Act, sections 24 and 26 to 29.
Mental Health (Scotland) Act 1960, section 24(2).
3Section 1a

hSection 55 enables leave of absence to be given for specified
periods of not more than gix months which may be extended for
further such periods. "
1



The interruption is sccordingly an interruption of his liability
to detention, not of his residence in hospital. By contrast,
an informal patient must be continuously resident in hospital
throughout the five year period to be presumed incurably insane,
except that any interruption for 28 days or less is disregarded.
There is thus a greater emphasis, in law if not practice, on
residential treatment in the case of informal patients than in the
case of detained patients,

Is the eriterion for lisbility to detention the same as the the test
for incurable inssnity?

19. A materisl quecstion for consideration is whether the criterion
for incurable insanity, nemely, incurable incapacity to manage

oneself and one's "affairs" in the widest sense of that term, is
broadly the same rps the criterion for becoming a detained patient.

In either case, the patient must be suffering from "mental illness".

In Ramsay v. Ramsay, "mental illness" was, in the light of the cvidence
led in the case, described as:

"a somewvhat large snd vague clinical term, which might
possibly cover =nything from a mental illness producing a
mild degree of ecc:ntricity or of what used to be called a
nervous breakdown, at one end of the seale, to a1menta1
illness resulting in raving mania at the other".

The criteria for liability to detention under the Mental Health
(Scotland) Act do not refer to incapacity to manage oneself and

onets affairs, described at paragraph 16 above, including the problems
of work, society and marriage., It may be, however, that the requirement
that (a) the illness must have endured for five years and (b) that
linbility to detention in a hospital must be necessary in the intercst
of the henlth and safety of the patient or the protection of other
persons, will in practice ensure that the mental illness amounts to
incapacity to manage affairs. In other words, these requirements may
provide evidence as to the severity of the mental illness as well an
to its incurability. These nre not questions which we are in a
position to answer and we invite comments on the guestion whether the
criterion for liability to detention is the same as the test for
incurable insanity ~nd, if not, what are the differences?

: 1Ramsgx v. Ramsay 1964 8.C. 289 per Lord Hunter at pp 295=6.,
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Mental deficiency: divorce or annulment?

20, Vie have considered whether detained patients suffering from
mental deficiency who are "incapable of living an independent life
or guarding themselves against serious exploitation"1 or informal

. patients suffering from mental deficiency should be liable to be
divorced for incurable mental disorder after receiving five years'
care and treatment. As at present advised, we consider that the
existing provisicns relating to incurable insanity should not be
extended to comprise mental defectives. Until 1960, the legislation
relating to mental defectives was quite distinet from that relating
to insane persons or 1unatics,2 and a similar distinetion is made

in the Mental Health (Scotland) Act 1960 between '"mental deficiency"
and "mental illness", although these terms are not defined.3 Most

. persons treated as mental defectives under the Act of 1960 were
subnormal at birth or, because of arrested development, have become
subnormal at an early age. Ve understand thst, although mental
defectives can receive training, during and after school age, to
teach them how to cope with the problems of life and to mitigate the-
adverse results of their subnormality, their condition cannot, as a
general rule, be cured by treatment. They may, of course, suffer slso
- from a psychosis or other mental illness which can be cured by
treatment. For their subnormal condition, however, they receive
training rather than curative treatment. It would seem inapt to
subsume such cases under the head of "incurable" mentsl disorder
since the disorder is congenital and permanentu. Since the condition
must have existed before the marriage, annulment would appear to be a
more appropriate remedy (provided the mental deficiency or disorder
at the time of the marriage was such as to render the person in
.question unfitted for marriage).5

1See Mental Health (Scotland) Act 1960, section 23,

2Contrast the Mental Deficiency (Scotland) Acts 1913
and 1940 and the Lunacy {(Scotland) Acts 1857 to 1913,

35ee 1960 Act, section 6.

uIn an English case, it was held that "The word 'incurable'
is not apt to describe a mental defective for his condition
is congenital and permanent": Woolley v. Woolley 1968
P.29 per Park J., at p 35.

Pcf. the Nullity of Marriage Act 1971, section 2, quoted
at para. 13 above,
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21. We also understand that, since the Mental Health (Scotland)

Act 1960, there has been a shift in emphasis from residence in
hospital to training, in occupation or training centres and other
institutions, designed to enable the mental defective to live

within the community. It has been represented to us that, as a
result of this shift in emphasis, there is little point in extending
the existing statutory divorce provisions to mental defectives
nominatim because the numbers likely to be covered by such an extension
would be insignificant., It is arguable that a mental defective who
has not cohabited with his or her spouse for the prescribed period

of five years should be liable to divorce in the same way as the
mentally 1ll who have lived apart for that periocd. We think, however,
that this anomaly could be cured by relying on the five year
separation period. However the law describes the mental condition
appropriate for divorce - whether mental illness, or mental disorder -
the court may be forced to determine the precise quality of the

mentsl condition. This point is illustrated by two English cases.

In Robinson v. Robinson1, the husband had been a detained patient

for about eleven years and it was held that his condition was
subnormality. Though incurably of unsound mind within the meaning

of the English divorce enactments, he was held not to have been

under "care and treatment" but rather "care and training". Divorce
would have been refused but for the respondent's cruelty. In

Woolley v. Woolley® the High Court in England held that though the
respondent-wife had been detained as being mentally deficient, she

was not incurably of unsound mind within the meaning of the

divorce legislation. As we stress in Part III below, where divorce
is based on separation for five years, such anomalous cases will
not arise for the defender's mental condition is then irrelevant.

22, We conclude this section of our Paper by inviting comments
on two tentative proposals: ,
(1) First, in the light of Ramsay v. Ramsay, it appears that
incurable insanity means incapacity by reason of incurable
mental illness to manage oneself and one's "affairs" in the

*[1965] Pe192,
2{1968] P.29.
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widest sense of that term, inecluding the problems of
leading a normal married life. It has been represented
to us that the word "insane" is regarded by many as having
an unnecessarily unpleasant ring. In our view, the
expression "of unsound mind" would be open to the same
criticism, We think that since under existing law
"incurable insanity" imports a functional test, that test
should be made explicit in the statutory provisions. We
suggest the following:

"that the defender is suffering from incurable
mental illness [within the meaning of the
Mental Health (Scotland) Act 1960] of such a kind

or to such an extent as to render him unfitted
for marriage".

We invite comments on and criticisme of this test.

(2) The foregoing definition excludes persons who are

mental defectives. For the reasons given at paragraphs

20 and 21 above, we consider that the exiasting divorce
provisions relating to incurable insanity should not

be extended to comprise mental defectives. We invite comments
on this negative proposal.

18



(b) Is the scope of "care and treatment" too narrow?

.23« We pointed out at paragraph 18 above that the emphasias on

care and treatment as a resident in hospital appears to be greater

in the case of detained patients, who may be granted leave of

absence for up to 6 months at a time while remaining liable to be
detalned, than in the case of informal patients whose care and

treatment for divorce purposes is broken by absence from hospital of mor
than 28 days.

24 In the case of detained patients, the procedure for sdmission
coupled with the durstion of treatment may be a sufficient safeguard

of the severity of the mental illness., In the case of informal
patients, the requirement that the treatment must be as a resident

in hospital coupled with duration provides the appropriate safeguard,

It may be difficult to find a safeguard other than residence in hospitsl
in the case of informal patients which would allow treatment within

the community to be reckoned. However, we invite views on this
question.

25+ Ve may add that if persons suffering from mental deficiency are

to be liable to divorce for incurable mental disorder rendering

them unfitted for merriage, then it would be necessary for the definitioc
of "care and treatment" to be modified sc that detained patients or
informal resident patients receiving treatment or training for '

mental deficiency for the prescribed period would be presumed to

suffer from incurabie mental disorder.
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(¢) Is the period of five years "care and treatment" too long?

26. It was suggested to the Morton Commission that with modern
advances in medical skill and Knowledge, it is possible to ascertain
whether or not a patient will respond to treatment well within

the period of five years' care and treatment preseribed by the
Scottish and English statutes1. It was suggested that the period
should be shortened to three yearsz. The Morton Report rejected
these proposals on the ground that the most stringent safeguards
should be taken for the benefit of the person who is being divorced3.
The length of the period is more important in Scotland than it was
under pre-1971 English law because in Scotland the period sets up a
presunption of incurable insanity: at peragraphs 31 to 32 below we
consider whether the presumption should be retained. The periocd of
five years may well be not only a test of the incurability of the
mental illness but also of its severity as we suggested at paragraph 19
above.

27. Under current proposals for divorece reform, a divorce would be
competent without the consent of the defender after the spouses had

" lived apart continuously for five years disregarding interruptions
which amount in asggregate to not more than six months. As we point
out in Part III, if these proposals become law, it is questionable
whether there would be any point in retaining actions based on
incurable insanity (or mental illness or disorder) presumed after
five years' care and treatment. On the other hand, if in the present
state of medical knowledge, it has become appropriate and safe to
presume incurable mental illness from care and treatment for a
shorter period than five years, - say from four or three years - ,
there would be a much stronger case for retention of incurable insanity
as a separate fact evidencing breskdown. We invite views, therefore,
on the question whether the period of five years care and treatment
required by the present law should be reduced to a shorter peried
and, if so, what that peried should De.

Tpara. 179.
2Para. 184,
Spara. 202.
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(d) Should nnsitive nroof of incurable insanitv be allowed?

28. It would be legislatively possible to make a more radical
modification of the existing law by adopting a proposal suggested
to the Morton Commissicn. Under this proposalT:

"the question whether the (defender) is incurably of unsound mind
should be treated solely as a2 gquestion of fact and should he the
only matter wupon which the court would require to be satisfied
before granting a decree, Thus, evidence that there had been

a period of care and treatment, whether as a certified or
voluntary patient? and whether in Bnegland or Scotland or any
other country, would be relevant only insofar as it formed vars
of the evidence as to incurability: +he (pursuer) would,
therefore, be zble to bring divorce proceedings as soon as the
other grousge's condition was vronounced to be incurable",

A possible refinement -f this provosal would be fto retain the existing
provisions wherebv care and treatment for five years (or some shorter

period) sets up 2 presumption of incurszble insanity, but the
oresceribed period of care znd treatment would not be a recuirement if
the pursuer undertcok to vrove incurable insanity positively.

29, The Morton Revort rejected *the prownosal to dispense with the
recuirement of a »rescribed vperiocd of care znd treatment - for three
ressonsg, Piret, while medical opinion was divided., the majority were
reluctant to aggume regsponsibility for giving 2 decision as to
incurability without the supportine backeground of a vnrescribed neriod
during which The mental dieorder must have existedBO Second, +the
need for a2 waiting reriod does ensure that a gpouse is not tempted to
obtain asreedy relezze from mearital obligations which have become
onerous =2und unrewarding and sgiveg the patient orportunity for
recoveryd. Third, insanity has no precise definition and desecribed
varyving dsgreee of mental disorder from mild delusional etates *o
2Xtreme cszee of narsnoils or echizophrenia5. They %ook the view that:

"diverece should be available only to a nerson whose apouse

1g euffaring from insanity to such an extent that it can be

said that the objlects of the merrizge relationshin can be wholly
frustrated. (Accordingly) the adontion of incurcbility as +the
a9le te=st wonld not he satisfactory and that some additional
safeguard is required which will zerve =2g a criterinn of the
severity of *the mental disordernb,

Tetorton Renort, nera. 123: see Arvendix II,

Zemhe nearest aouivalent under the vregent law of a certified vatient
is a detained patient. Voluntary patients zre now known as informal

patients.
3'Ibid., nara, 186,

413em.

5°Ibid., vara, 187

6'Tr'~|nm. 21



In their view, only = nrescribed period of freatment as an
in-patient, whether detained or informal (to use the newer
terminology), nrovided the necessary safeguard. Proof of the
duration of mental illness was nnt enoughj.

30. The nronogal would have other effects which seem to be
nbisctionable in the light of an imvortant z2im of the new divorce
law, namely, %2 enable dead marrizges %o be buried with the

minimum of pein =nd embarrassnent. Under the exizting law ~F
Qactland, there are faw defended casesg and zositive nroof of
incurzble insanity is neot reouired, Therefore the cccasions are
rare when the court iz reoguired 42 investigate the nainful and
enbarrassing detzils »f the defender'e conduect osr behaviour. On the
other Land, if »roof of incurable insanity by nositive evidence

s not to be allowed “n =appronriate cases, then such details might

-

nevertheleas be broueght into the oren ns 2 anouse might then feel
constrained to seek = divorce uron the ground »f hreakdown presumed
from the fact that, Decause 27 the dJefender's behavicur, the pursuer
cenlict ressonsotly he exnected Ho ¢ohabit with the defender, Horeover,
a lagiglative ranuirenant thaet the defender must e gulffering from
incursble mentrl illness "of such = ¥ind or to =zuch =2n extent as +o
render him unfiftted for —mavrioze! wonuld oo 2ome digstance towards

meeting the thixd rerenn siven hy the Tiorton Comnmisgion for rejectin

(3

D
1]

the nronosel submitied fio ftuem. If, in a gllf“” nt mambexr oF
which rnon he envigaged, it could bz ezteblizhed affirmatively that =z
ntzl illnezs of the kind
£ of care and treatment for

defender woa guffering frcm incuradle m
and degree referred to even without »nro
five weare there might he = cree Tor entertaining such A yroposal.

Por examnle, 1% gscemz ooggihle that recent a2dvalices in medicsl
nowledge rigsht in snme cases Jjuetify the conclusion that the defender
vias suffering from incureble mwentsl illneas of the ¥kind and degree

although 1i~bhilitr o detention or informal residential

treatment hzd logted for less than five vears {or such lesser veriad

ag mizht be subetitubted therefor). We would therefore welcome
Tetden.

2°In the neriod 1249~-1971, of 314 cases founded on incurable insanity
302 were undefended and 12 were defended: see Appendix III,
Tahle 2.
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comments on the following two cuestione. Should a svpouse be
entitled to obtain divorce by way of nositive nroof of the other
spouge's incurable inssnity (whether defined 25 mentioned in
raragraph 22(1) above or otherwise)? If zo0, should this method

of proof be an alternative to the existing presumption raised by
2 rregcribed neriod of care and treatment or should it be the sole
nethod of nroving incursble insenity.

(d) Should nroof of care and treatment set up a pregumption

of incurable inganity?
31. Whenh incurable insanity wes a ground of divorce in England, it
wag snomalous that proof of five years' care and treatment set up a
rresumntion in Scotland but net in England. The Morton Report
recormended that the courts in Scotland should regquire positive nproof
of incurability rejecting the evidence of the General Board of
Control for Scotland that, in spite of advances in the treatment of
mental illness, there may be some cases where it would be difficult
to r»rovide vositive evidence of incurability and that the presumption
should be retainedj. The Ilorton Repor~ -lg0 suggested that the
widening of the score of care and tre:tment ts voluntery (i.e, infrrmai)
natients demanded vositive nroof of inourabilityz. Their
recommendation was, however, net imnlemented by the Divorce (Iusanity

and Desertion) Act 195R,

31, Leg at pregsent =dvised, we doubt whether +the widening of the
score of care and trezatment has nad the results feared by the HMorton
Commission, Lioreover, gince incurable insanity is not retained
nomirnatim in English divorce nroceedings, ithe anomaly objected to has
~lreadv disavreared. Ve regard the nresumntion 2= giving the grouses
2f incurably insane versong evidential advantages which it would he
wrong to fake away. Of 90 ceges in the Court of Segsion in the

12 rears hetween 1960 and 1671 in which final judgment was given,

only itwo were defended (both unsuccessfully) desvite the fact that

Toparas, 203-204.

2epara, 204



A curator ad litem is always appointed'. We think that the abolition
0f the presumption would, in this gituation, cause unneceggary trouble
and exvense. It would lead to more defended actions and contested
rroofg which tend to invelve rain znd embarrassment to pursuers. We
therefore consider rrovigionally +that the presumption should be

retained and invite views on thies nrovieional proposal.

(e} Territorial extent of liability to detention

33. We have noted one minecr digcrenancy between pre-1971 English law
and the vresent law of Scotland, TUnder section 1{3)(b) of the
Hatrimonial Causges Act 1965, a2 nperson was deemed to be under care

and nrotection while he wag detained in pursuence of an order for his
detention or treatment 2z a nerson of unsound mind or a person
auffering from mental iliness mede under the law of Northern Ireland,
the Isle of Men or the Chennel Islands. Such persons would be
treated in Scotlzand in the ssme way as informal natients under
section 1{1) nf the 1958 Aect;: thet is, the ocualifying period is of
residence in hospital, and ig not linked %o an order for detention or
trestnent, We thinl that this discrenancy may be so ninor as not to

warrant any chenge in the law, we do not propose any change in the
territorial extent of the existing provisions. However, we invite
comnments on the nueetion whether liability to detention in pursuance
of ~rders made under +the law of Lorthern Ireland, the Isle of llan

or the Channel Islands be deemed 1o be "care a2nd treatment" for the

—urrose of Scottish divorce rroceedings?

Table 2.

A

1°These figures can e deduced from Avpendix IIT



PART TIT: GRETERTION OR2 ABANDCIUENT OF INCURABLE INSAKITY

4. e turn now to the question whether incurable ineanity should
ve retained, with or without modifications, in a reformed divorce law
in which brezkdown ig irrebutiably presumed where the spougses have
lived =part continously for five years, discounting veriodge of

abiftation not exceeding 6 months in all, There zre strong

gume if modificeations in the existing law zare
nst 2ppronriate, In the first »lace, the gpnouse of an informal or

d ient can always obtain a divorce on the 5 year period

vasis if he or she iz determined %o do =o0. While the veriod of
5 rezre is the same under the existing insanity ground, as in the

»need zetion based on sevaration without consent, the neriods of
interruntion sre different. In the latter case, resumntion of
coravitation for a perind of more %than eix monthe in aggregate would
interrupt *he cervaration but it would not interrupt the 5 year reriod
under section A(2) of the 1938 Act beczuse the vatient would remain
"Mictle to he detained" while on le2ave nf absenoe1° There could
ouge would refuse to receive

grntelvahly he cnees where The natisnt's o

detained natient lazt he (or she) lose hig right of action wheress

) a a
Thie morel dilemma would not zrise under the existing law, We An
nat, “awever, thinl thet the rigk of thie morsl Ailemma arising is
surficiant Tor legigletive murrnces, e were informed in 1970 by the

lewszl Welfrore Cormisgion for Scotland that in relation to She
etween 1962 and Fehruzry 1070, there
lent ned lived ot ome for n total reriod
D era Than A months tn the five vesrs during whniech thery were
Lisrle =0 De detnined. “hile thie ilentzl VWelfare Commizsion recerrded
ity rather +han 2 remote contingency",

fak will diminier with cnanges in the nattern

P

15, Ag we have seen, under thne existing law, it is a
zood defence to nrove *hat, notwithetanding care and freatment =9 o
-&.

detained or informal —=tisnt for five resrae. the defender is not
inenrsbly insane, O=geg noy occerrdinsly arise wihere the cour’d is
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bcund to determine the rrecige mental condition of the defender.

Thiz can lead {0 z2nomalies as pre-1971 English law ehowsT. A

second arguement for abandonment, therefore, is that under the
nronosed divorce action based on 5 resrs sevaration without consent,
the mental condition »f +the defender is irrelevant and the snomalies
referred tc could not neccour. Thirdly, the law would be congidersbly
sjmplifiedgo Fourthly, meny reople obizet to legal rules impoesing

clvil legal disadventages uron grounds of mental 1llness or insanitv.
Lloreover, we vnderstand that many doectors and peychistriste dislike

thie ceoncent of "inenrable™ mental illiless, hnldins that onlvy a few

tyres of mentsl illnece, =2uch rg dementia or organic brain damage,

3h, We do not think that harmonisation with BEnglish law is
imoortant in this area »T Scots law eince, zg we noted at
naragranne 31-32 zhove, the law hes =lways differed and the issue
ig no* one of broad sociel ~olicy affecting many cases, For +the
~ureuer 1N &n insenity c=zse, Scots lz2w hes advantages over rre-1071
cousge, in Seotland, insanity is vrresumed from care =nud

g
treztment, zud noeiftive esvidence of insanity need wnot be led unless
r +

e
aiged which agrows thei she time of the action, tre

fander is not suffaering from the =a2me illneecs for wnich He received
naYe =nd Hrezineni. Leverthelesa, it will normally he more

sdysntageous to The nuvener *o "involke the Tive vesr gcevarstion neriod.

7 = e

wa fhinle 14 extryamely unlikely +that the 2ourt would ever refuse

ned or +iznformal natient

0
[

dfv~ree, when the defender hzsg been z deta
for 5 vesrs, ~n the ~round of ~srave financial heardshin to the defender,

- 2 Tower walch under avrrent nrenceals would be available o tx
s = o 3oL .
court in 5 rear seraratiscn cases- hut is not available in insanity

2ezge wlder existias law,

7 If +he existins etstutory wrovisions cannot apvropristely be

2

[$)]
Iy
=
&
fo )
Q
B
]
j 1)
E.J

modified, we »rovisionellyr rronose that they should b

1o ahineon v. Tohinson [10651 2,102; Yoollev v. Woolley (19627 P,29;
a2e ~nra. 21 @above.

T the complexitiszs of the existing law could

2°On the nthner rand, =ome
Cll,

be removed by consolidet
Jesee Divorce Taw Reform (Scotland) Bill (1972), presented by

Tp William Hamilton ¥.P.3 clause 1(5) {court not bound to grant

divoree if, in ite opinion, the decree would result in grave

finoneisl rardshin to defender); cof. Divorce Reform Act 1969,

section 4 (decree niei to bhe refused where divorce would result

in grave financial or cther hardship to respondent and it would be

wrong to dissolve marriage).
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reliznce being placed on hraskdown evidenced by senaratinn for
]

d
rive years, or, in suitavle cages, by behaviour on the vart of the
defender mekinz it unrezs: e 1o expect the narties to live together.
If the existing »rovisiolis cazn zrnronriately be modified by reduction
nT the auelifying weriod of care and trestment from five to {(say)
four or three years, hLthen these nwrovisione would have a distinetive
role to play in a reformed divorce law, 7e discussed this muestion
at raras. 25-27 above, If *he neriod could safely he reduced, we
congider mrovizionally thst “nevrable insanity (however defined)
should he retained z8 2 fret svidencing irretrievable brezkdown.

To sum ur, we invite comnments and views on the following gquestion:
If the existing etatudory »rovieions relating to divorce for incursble
insanity cannot approrristely be modified, should they be retained

A7 abandohed?



PART IV: SUMMARY OF QUESTIONS

38« 1In this paragraph, we sum up the questions and topies
canvassed in this Paper. Ve recognise that those whom we consult
may wish to raise other relevant questions and we invite them to do
80.

(1) 1Is the criterion for liability to detention the same as the
test of incurable insanity for divorce purposes under the existing
law, namely incurable incapacity to menage oneself and one's
"affairs" in the widest sense of that term? If not, what are the
differences? (paragreph 19)

(2) Ve suggest that the following test might be appropriate
as a criterion implying irretrievable breakdown of marriage,
nemely:

"that the defender is suffering from incurable mental
illness [within the meaning of the Mental Health
(Scotland) Aet 1960] of such a kind or to such an
extent as to render him unfitted for marriage".

Ve invite comments and eriticisms: (paragraph 22)

(3) Vie suggest that the existing divorce provisions relating to
incurable insanity should not be extended to comprise mental
defectives: (paragraph 22)

(4) 1Is there a safeguard, skin to liability to detention, other
than residence in hospital in the case of informal patients which
would allow treatment within the community to be reckoned as "care
and treatment" from which incurable mental illness can be presumed?
(paragraph 24)

(5) We invite views on the question whether the period of five
years care and treatment required by the present law should be
reduced to a shorter period and, if so, what that period should bve:
(paragraph 27) '
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(6) Should a spouse be entitled to obtain divorce by way of
nositive proof of the o%ther ewnouse's incurable inganity (whether
defined ne mentioned in question (2) sbove or otherwise)? If so,

ehould this method of nroof be an alternative to %he exigting
oresumoution raised by 2 vprescribed nerind of care and treatment
or should it he *he sole method o7 nroving incursble insanity?
(parzgraoh 30).

(7) Should proof of care aud treatment set up a presumption of
incurable inganity? (paragraph 22).

{8) Should liability to detention in nursuance of orders made
under the law of Northern Ireland, the Isle of lMan or the Channel
Islands be deemed %o be care and treatment for the purpose of
Scottish divorce proceedings? (raragraph 33).

(9) 1If the existing statutory orovisions relating to divorce for
incurable insanity camnot zvrropriately he modified, should they
be retained or abandoned? (veragravh 37).
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APPENDIX I
INCANITY

STATUTORY PROVISIONS

Divorce (Scotland) Act, 1938 ¢.50

S.1 (1) (b)
5.3
S.6 (2)
S.6 (})
8.1 (1)
(a)
(b)

Competent for Court to grant decree of divorce on ground that th
defender "is incurably insane". ' "Provided that ..... the Court
shall not be bound to grant a decree of divorce if in the opinio
of “the Court the pursuer has during the marriage been guilty of
such wilful neglect or misconduct as has conduced to the

%nfanigy". (22 smended by Hental Health {Scotland) Act 1960
G&C .

"The Court shall appoint a curator ad litem to the defender in
any action of divorce on the ground of incurable insanity, and
it shall be the duty of the Mental Welfare Commission for:
Scotland on the request of the Court to furnish to it a report
as to the probability of recovery in the case of the defender to
any such action".

"In any action of divorce on the ground of incurable insanity, t..
defender shall not be held to be incurably insane, unless it is
proved that he is, and has been for a period of five years
continuously immediately preceding the raising of the action,
under care and treatment as an insane person, and where such

care and treatment as aforesaid is proved, the defender shall,
unless the contrary is shown to the satisfaction of the Court,

be presumed to be incurably insane",

As amended by Divorce (Insanity & Desertion) Act 1958 S.4 and
Mental !ealth (Scotland) Act 1960 c.61 Sch. &4).

"A person shall be deemed to be under care and treatment as an
insane person while he is liable to be detained by reason of
mental illness in a hospital or place of safety under the Mental
Health (Scotland) ict, 1960, or in a hospital, mental nursing
home or pluce of safety under the Mental HHealth Act, 1959 and no
otherwise."

Divorce (Insanity & Desertion) Act, 1958

"Hotwithstanding anything in .... subsection (3) of section 6

of the Divorce (Gcotland) Act, 1938 a person shall be deemed to
be under care and treatment as an insane person for the purposes
of the said section 6, at any time when he is receiving
treatment for mental illness:-

as a resident in a hospital or other institution provided,
approved, licensed, registered, or exempted from registration
by any llinister or other authority in the United Kinpdom, the
Isle of llan or the Channel Islands: or

as a resident in a hospital or other institution in any other
country, being a hospital or institution in which his treatment
is comparable with the treatment provided in any such hospital
or institution as is mentioned in paragraph (a) of this
subsection."



(2)

(3)

2

"For the purposes of the foregoing subsection a certificate by
the Admiralty or a Secretary of State that a person was
receiving treatment for mental illness during any period as a
resident in any naval, military or air-force hospital under the
direction of the Admiralty, the Army Council or the Air
Council shall be consluvie evidence of the facts certified."

"In determining for the purposes of the said ... section 6
whether any period of care and treatment has been continuous,
any interruption of such a period for 28 days or less shall be
disregarded."
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7iews of fourteen membets (continued)

spouse could not in the face of it reasonably be expected to continue
the conjugal life should be a ground of divorce at the instance of tha
spouse where it has resulted in the separation of the spouses (othe
by agreement) for a period of three vears or more, provided t
should take into account any bona fide offer of amendme
defender before the raising of the action and should not
pursver who has unreasonably rejected such offer.

Yiews of five membe

171, (i) Five of us®® consider that therc 4§ no justification for such a
striking extension of the grounds for diyefce in Scotland. No doubt the
introduction of this proposed new gro would relicve some present cases
of hardship but on balance, in our pdew, it is not likely to “ promote and
maintain healthy and happy magpied life and to safepuard the interests and
well-being of children ”, mattprS which we are enjoined by our terms of
reference to bear in mind. HMideed, it is more Jikely to lead to divorce belng
granted in a number of Aases for nothing more than mere incompatibility
of tempcrament.

(ii) Morsover,
Scotland for t
witness who

 do not think that there is any wide gcneral desire in
intrecuction of this ground of divorce. Apart from one
protted its introduction, those who thought that soime modifica-
tion of (b law was necessary had in mind a new definition of cruelty.
Furthgeore, it was said that there was a strongly held minority opinion

in legal profession that no alteration in the present law was necessary
‘ irable
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INSAMITY : ENGLAND AND SCOTLAND

TR, URESENT 7C3ITION

172. Tlz Goredl Commission recommendad that insanity should he made
a ground of divorce in Hagland, but this reconunendation was not imple-
meuted until the passing of the Matrimonial Causes Act, 1937, The pro-
visions of the Act of 1937 have now been cmbodied in Ssction 1 (1) of
the Matrimenial Canses Act, 1950, under which a petition for divorce may
be prasentzd on the ground that the respondent “is incurably of unsouad
mind and has been coniinugusly under care and treatment for a period
of at least five years immediaiely preceding the presentation of the petition ™.

173, Insanity beeare o ground of divorce in Scotland by virtue of the
Divoree (Seotland) Act, 1938, Section I (1) of which provides that decrce
of divorce may be granted oa the ground that the defender is inencably
insane. 137 Section 6 (), proof that the defender is, and has been for a
period of five years continuously imumediately preceding the raising' of the
action, under cera and trealment as an insane person, raises a preswmpiion
that ihe insanity is incurable; the burden then rests upon the defender to
prove the contrary. Ty Section 3, the court must in every case appoint a
cucater ad fitem to vrotect the defender’s interests and the General Board
of Control for Scolland must on the request of the courl supply a report
on the probability of recovery of the defender. In practice a report is
submittcd in every case.

174, It will be noted that the provisions of the Frglish and Scottish
statites ditfer in an important tespect, in as much as the court in England

54 1 ord Vr.Iormn of Uenyton, Sir Frederick Burrows, Mr. Lawrence, Mr. Mace, Lord
Walker.
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s to be satisfied both that the incanily is incurabic and that there has
been a period of care and treatment for at least five vears, whereas in
Scolland proof of five years’ care and treatment raises a presumption of
incurable insanity.. The provisions in the Scottish statute were introdued
when the hiatrimonial Causes Act, 1937, had been only a very sbort fime
In operation and were desizned to avoid the dilliculties which it was thonght
wonld arise from the requirement in the English statute that positive proof
of jncurable insanity must be given. It was said that it would often bo
impossible (o get medical experts to testify that a person was incurably
insanc and that the most which could reasonably be expected of a medical
expert was that he should certify that in his view recovery was improbabie.

175. The circumstances in which a person of unsonnd mingd is to he
deemed to be under care and treatment have been strictly defined by the
respective statutes, which provide, in effect, that a spouse must have been
the subject of an order or warrant, issued under one or other of (he
various statutory provisions relating to lunacy, for his detention as a
person of unsound mind during the whole of the period of five years™,
(Hereafter, for convenicnce, we refer to such persons as ccrtified paticats.)
In Engiand, one exception is allowed in as much as a period of treatment
as a voluntary patieat which immediately follows a period of treatment as
a certified patient may be included in the qualilying period.

RETENTION OF INSANITY AS A GROUND OF DIVORCE

176. All but a few of the wilnesses accepted that insanity should be
retained as a ground of divorce. The reasons given by those few for their
view that insanity should no longer be a ground were much the same as
the reasons rcjected by the majority of the Gorell Commission aund by
Parliament in 1937 and again in 1938. We do not think that the arguments
against having insanity as a ground are any more cogent than Lefore. Where
a spouse, at the end of sufficient period of care and treatment. is held to be
incurably insane, the continuance of a normal married life has clearly
become impossible ; as the Gorell Commission said, * the marricd relations
ship has ended as if thc unfortunate insane person were <cad, and the
objects with which it was formed have become thenccforward whaolly
frustrated . Such circumstances constitule a very exceptional case in which
the hardship to the other spouse is so great that, in our view, the remedy
of divorce should be available,

CRIFICISMS OF THE 'RESENT LAW

177. The chief criticism of the present law arises from the fact that,
subject to the minor exception already noted in respect of Engiand, divorce
is available to a spouse only if the other spouse has been 2 certified patient
for at lcast five years in a mental hospital or similar institution, There has
been an increasing tendency, however, to regard certification as the very
last step in the course of treatment for mental illness and then to bz taken
only when it is imperative for the patient’s own welfare or the public safcty.
Thus, in England Section 1 of the Mental Treatment Act, 1930, provides that
a person suffering from mental illness may voluntarily submit himsclf for
treatment in a mental hospital on making a written application. In Scotlapd

5i This has been held to include
{i) in certain circumstances. a ** temporary patient ' detained under Scction § of the
Mental Treatment Act, 1930, Benson v, Benson, [1941] P. 90, and Bithell v. Bithell, [19514]
3 W.L.R. 463, and .
(i} a person detaincd under an urgency order issued under Section 11 (1) of the Lunacy
Act, 1890, Chapman v. Chapman (No, 2), [1954] 1 W.L.R. 1332,
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u.atment as a voluntary patient has been possible for a long time, by virtue
of Scction 15 of the Lunacy (Scotland) Act, 1866. The stigma which is still
to some exlent attached in the public mind to certification is thus avoided
and the sufferer is encouraged to undergo treatment as a voluntary patient at
an early stage in his illncss and in the knowledge that he may ordinarily end
such treatment at will. Moreover, as a result of comparatively recent develop-
ments. mental illness can now be treated outside the provisions of the relevant
Acts®?, In Encland, for instance, treatment is available in the psychiatric ward
of perferal hospitals or in special neurosis hospitals or in an annexe of certain
designated mental hospitals, the annexc having been specifically excluded from
the designation. In Scotland, cobservation wards and psychiattic units have

~imilarly been attached to general hospitals for the tréatment of mental illness

aitside the provisions of the Acts.

178. As the witnesses pointed out, while it is desirable to aveid certification
as far as possible, this may result in considcrable hardship for the patient’s
spouse. The patient may have spent some ycars in a mental hospital before
he is certified ; by that time it may be clear that his insanity is incurable
and that all hope of the resumption of a normal marriage relationship must
be given vp, yet his spouse has to wait until the full period of five years’
care and treatment as a certified patient has clapsed before taking divorce
proceedings. It is also possible for relief to be compiletely denied, because
the patient, although incurably insanme, continues to keep his voluntary
status simply because the nced for certification never arises. (We under-
stand, however, that the number of persons in this catcgory is small)

179. 1t was also said that with modern advances in medical skill and
knowledge, it is possible to ascertain whether or not the palicut will respond
to treatment well within the period of five ycars prescribed by the English
and Scottish statutes ; and that to have to wait for so long before being able
to take divorce proceedings causes unnecessary hardship to the patient's
spouse,

180. A further criticism relates to the geographical limitation imposed on
the statutory definition of carc and treatment. For the purposc of divorce
proceedings in England, the Matrimonial Causes Act, 1950, recognises care
and treatment, as defined, in Scotland, Northern Ircland, the Channel Istands
and the Tsie of Man but no provision is made for the recognition of care and
tzeatment undergoue in any other country®. This limitation may occasion
hardship, as for instance, where a man has sent his wife, for special treatment
for her mental illncss, to some country other than those listed; or if his
wife's illness develops in some country to which his work has taken him.

181. The statutory requircment that the carc and treatment must have been
continuous has also given rise to difficulty ; for instance, swhere theve has been
an omission to comply with some formality in respect of the issuc or con-
tinuation of the order for the detention of the person of unsound mind ; or
there has been a period of temporary absence {rom the mental hospital ; or
the patient has been discharged and has then had a relapse nceessitating his
re-admission to the hospital.

182. Lastly, it was put to us by some witnesses that those members of the
medical profession who are called upon in divorce proceedings in Cnpland

1 A patient receiving treatment under the provisions ef these Acts can ke admitted anly
(i) to a hospital under the National ealth Service which has been desipnated or approved
for that purpose, ot (i) to & kospital or home outside the Nattonal 1leatth Service which
has been specially registered, licensed or approved.  (In Contond be may alwo be committed
to the sinple care of an individual, thongh this form of freatment is tmow rarcly used.)

8 Some doubt cxists whether care and treatment in Morthern freland, the Channel Islands
and the isie of Man can be included in the yualifying period in proceedings in Scotfand,
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to give an opinion on the state of mind of a paticnt are in some difficulty,
in as much as they are often reluctant to-commit themselves to the positive
statement that the insanity is incurable. This prohlem does not atise in
Scotland because the fact that the patient has been under care and treatment
for at least five ycars raises a presumption of incurability.

PROPOSALS RECEIVED

183, Some English witnesses made praposals for a radical change in the
law in order to mcet the criticisms deseribed. Onc proposal was that the
question whether the respondent is incurably of unsound mind should be
treated solely as a question of fact and shovld be the only matter upon which
the court would have 1o be satisficd before granting a decree.  Thus, evidence
that therc had been a period of care and treatmem, whether as a ceriitied
or voluntary patient and whether in England or Scotland or any other
country, would be relevant only in so far as it formed part of the evidence
as to incurability ; the petitioning spouse would, therefore, be able to bring
divorce proceedings as soon as the other spouse’s condition was pronounced
to be incurable. A similar proposal contained, in addition, the safepuard
that the respondent should have becn of unsound mind for at leust two
years before the proceedings were taken. The English legal witnesses who
supported these proposals agreed in oral evidence that they would accept
that there should be a short period of care and treatment in a mental hospitul
before proceedings were started if the medicsl profession considered this
necessary.

184. Another proposal was that, in addition to proof that the insanity is
incurable, the court should have to be satisiied that the respondent had been
siflering {rom mental disorder for a continuous period of five—some wilnesses
said three—years, In addition, the respondent shovld have been under cara
and treatment in a mental hospital for at least one year before proceedings
were started, This proposal was supported by the English medical witnesses.
Jt was argued that in view of the extended facilitics for treatment at the
present day, it is more appropriate to look ta the continuity of (he mental
disorder as indicative of its severity rather than to the continuity of care and
treatment in a menta) hospital. The hardship to the paticnt’s spouse
caused by a long waiting period before divorce is available wonld thereby
be greally reduced, but there would still be a safeguard for the patient
against hasty divorce. The requireroent that there should be a short period
of care and treatment in a hospital would ensure that medical evidence on
the nature and extent of the disorder was available to the court and would
prevent procecdings being started against a spouse living in the matrimonial
home. . -

185. Other English vitnesses and the Scottish witnesses contemplated that
the difficultics might be met within the present framework of the law by
modifying the definition of care and trecatment so as fo include Ucatment
as a voluntary patient and treaimiznt in other countrigs. Somc witnesses
also supgested that it should be possible to apggregate a number of perieds
of care and trcatment, where it was clear that the mental illness itself had
persisted over the whole - period.

THE COMMISSION'S: VIEWS AND RECOMMENDATIONS

186. We understand that opinion in the medical profession is divided on
whether incurability should be the sole test, but that the majority is averse
from assuming the responsibility for giving a decision on the incurability
of the patient’s condition without (he supporting background of a prescribed
period during which the mental disorder must have been in existence. The
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need to wait for some specified period does ensure that a spouse is not
tempted to obtain a speedy release from marital obligations which may have
become oncrous and unrewarding and also ensures that every opportunity
is given for the patient to recover from his illness.

187. Morcover, insanity has no precise definition and is a term used
to describe varying degrees of mental disorder ranging from a mild delusional
state to the exiremc cases of paranoia or schizophrenia. In our view,
divorce should be available only to a person whose spouse is suffering from

- insanity to such an extent that it can be said that the objects of the

mairiage relationship have been wholly frustrated. It scems to us, therefore,
that the adoption of incurability as the sole test would not be satisfactory
and that some additional safeguard is required which will serve as a criterion
of the severity of the mental disorder.

188. The choice appears to us to lic between the duration of the mental
illness, and the duration of care and treatment received in a hospital or
similar institution. The first test was proposed by the English medical
witnesses.  We have given it very careful consideration and we have decided

that we cannot accept it as a sufficient safeguard. In itself it provides -

no sure criterion of the severity of the disorder. 1t is possible for a person
to suffer from mental iliness 1n a minor degree for a Jong time without
being required to attend a hospital as an in-patient, Moreover, the introe
duction of evidence of the existence of mental illness before the patient had
been treated in a hospital would lead to doubt and controversy whether the
illnzss was in fact present at the material time.

189. In our opinion the most satisfactory safeguard is to require a sufficient
period of care and treatment in a hospital or similar justitution to have
elapsed betore proceedings can be started. This is a test which has worked
quite satisfactorily in both England and Scotland over a number of years.
But we think that the present statutory definition of care and treatment is
too narrow in the light of modern developments in the treatment of persons
suffering from mental illness.  As the evidence submitted to the Royal
Commission on the Law rclating to Mental Tllness and Mental Deficiency
shows, there is a wide measure of agreement in the medical profession that
in order to encourage people to scek treaiment in the early stages of mental
illness, it is impertant to allow them to obtain such treatmient with the
minimum of formalitics, and as far as possible in the same way as they can
obtain treatment for any other kind of iilucss. There is now less emphasis
placed on certification aund future developiments may cause a test based on
that status to become wnworkable. Fuither, it is clear that considerable
importance is attached to the desirability of encouraging patients, as part of
their treatment, to resume their place in the community by allowing them
to go on holiday or to return home for short periods, We have made our
recommendations against this background.

(1} Score oF CARE AND TREATMENT

190. Most witnesses considered that care and treatment as a voluntary
patient shoudd be recogniscd as constituting care and treatment for the Mirpose
of divorze proceedings. We think that this is right.  The objection advanced
againat this proposat is that the knowledee that trentmient as a voluniary
patient inay be used to support divorce proceedings agninst him will deter
a person from subamitting himself to care and treatmont ot an early stupe of
his illness, when treatment is more likely to be successful,  We do not arree.
We doubt very much whether the possibility of divorce proceedings being
taken apainst him would culer the mind of the person sullering from mentai
disorder at the time he applicd for admission (o a mental hospital,
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191. We consider, however, that it would he inadvisable merely to add care
and treatment as a voluntary patient to the present definition of care and
treatment.  As we have already mentioncd (in paragraph 177), mental illngss
may now be treated outside the provisions of the relevant Acts. We have
been told that it often depends on the [acilities which are available in hig
district whether a persen is admitled to a mental hospital as a voluntary
paticnt or to the psychiatric ward of a gencral hospital. To exclude from the
qualiiying period treatment in hospitals or institutions outside the provisions
of the Acts would, in our opinion, create an arbitrary diciinetion. It is not
the status of the patient which is significant, but the fact that he has been
recciving care and trealment for mental illness in a hospital or other
institution.

192. We accordingly recommend that care and trcatment in any hospital
or other institution in England, Scotland. Northern leeland, the Isle of Man
or the Channel Islands, which is provided or approved, by the appropriate
authority, for the treatment of mental illness, should be deemed to be care and
treatment for the purpose of divoree proceedings on the ground of insanity
in England and in Scotland.

193. This definition is intended not only to cover care and treatment in
those hospitals in England and Scotland which are at present affording treat-
ment for mental jllness either within® or outside the relovant Acts, but also
to allow for the recognition of care and treatment in any hospital or olher
institution which may be provided by or approved by the apprepriate
authority under any machinery which is fater established,  As we have snid,
the Royal Commission on the Law relating to Mental Illness and Mental
Deficiency has had considerable evidence on this matter and we have there- .
fore thought it advisable to keep in mind developments which may take plice
in the futurc™,

194. It may be noted that our definition will clarify the position in respest
of treatment in England as a temporary patient™, At one time there was
some doubt whether such treatment qualiticd vnder the definition of care
and treatment in the Matrimonial Causes Act. 1950. It has now heen helds?
that, as from the time when the patient has been visited in accordance with
the terms of Section § of the Mental Treaunent Act, 1930, and the visitoes
have signed a cerlificate that he should continue to be detained as a temporary
patient, the dctention ranks as detention under an order, There remains,
however, the period of two or three weeks before the patient is visited.

195, The definition would also remove the difficulty which has arisen in
England, when, owing to some technical irregularity, there has not bheen
an order in force for a patient’s detention as a certified patient, althouph
the patient has in fact been receiving care and treatmemt in the hospital,
In those circuinstances, the court has sometimes had to refuse a decree of
divorcee, '

3 We include for this purpose treatment in the single care of an individual.

3% See also Cind. £622, 1955, for proposals for the amendment of the law in Scotland.

% Section 5 of the Mental Treatment Act, 1930, provides that where a person suffering from
mental disorder is incapable of expressing either wiliingness or unwillingness {0 undergo
treatment, he may be admitted to a mental hospital on an application, accompanicd by a
recommendation signed by wwo doctors. The patient may then be detained for a period
of up to six months, The peried of detention may be extended by direction of the Board
of Control for two further petieds of three months each,

1 Bithell v, Bithell, (1954] 3 W.L.R. 463,
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{2) CostinuiTy OF CARE AND TREATMENT

186. Tu both England and Scotland care and treatment during the qualifying
period must have been continuous. We think that this rule should be retained,
It would, however, result in unnecessary hardship if it were so interpreted
as to exclude the possibility of short absences from any hospital (or other
institution) where treatment has been given. In view of our adoption of a
definition of care and treatment which recognises care and treatment in any
approved hospital, irrespective of the status of the patient, we have bad to
give some thought to the exceptions which should be allowed to the rule.

197. We first describe the arrangements at present in force in respect of
absences from a hospital in the case of certified and voluntary patients.
As we have snid, it ts now an accepted part of treatment for some forms
of mental illncss that the patieat should be allowed {o leave the hospital
for short pertods. 1n BEngland, with the permission of the person in chaige,
a certificd patieat may leave a mental hospital in certain circumstances
without the absence being regarded as a discharge. He may be abseat for
not more than four days on short leave, or for an indefinite period, in practice
usually three months, on trial if he is under coansideration as being suitable
for discharge. 1In addition, sometimes a patient may. be boarded out with
a relative or friend, il the hospital authority is satisficd that he will receive
proper care. It has now been held that the continvity of care and treatment
is not broken by such absences so long as the order remains in force™. In
Scottand, whenever there is a probability of reeovery, a certified patient may
be authoriscd by the General Board of Control to be ahsent on probation
for a perind not exceeding twelve months, during which time the order for
his detention remains in force™, Leave of absence from a mental hospital
may also be granted by the person in charge for a period not excecding
twenty-cight days.

198. However, in both England and Scotland the order automatically
lapses aud the patient has to be certified again before he can be re-admiited
to the hospital, if a patient who has been absent with leave fails to rcturn
at the appoinied time, or if a patient cscapes and is at large for longer
than the period laid down by statute (fourteen days in Iingland and twenty-
cight days in Scotland).

199. A voluntary patient may discharge himself on giving seventy-two
hours notice to the medical superintendent of Lhe hospital. If the discharge
takes place against the advice of the medical superintendent and he thinks
that the patient ought not to be at large, for his own good or for the
public safety. arcanzements will be made for him to be certitied within
a short time of his ditchaige. Alternatively, a voluntary patient is some-
times allowed to be absent for a short period without discharge, on the
understanding that he will cetuen for further care and treatment®.  In this
case, his name is retained in the hospital’s current records, and he does
not have formally to apply for re-admission.

200. Tn the first plice, we think that so long as the patient’s name is
retafned in the cuirent records of the hospital it is right to regard him
as heing under rare anpd treatment. Accurdingly, we recommend that for
the purpose of divoree proceedings a patiest should be deemed to have been
continuonsly undor care and {(reatmeant if, notwithstanding that he has been
absent frem the hospitul or other institution, his name has been retained

N Soffurd v. Safferd, [1914] P, 61,
» Phe Diveres (Scottand) Ace, 1238, provitdes that a person is to be deemed to be under
cuare and tiealinent while the order Tor his detention iz in lorce.
g 88 We understand that in Scotiand in practice these absences are for not more than three
ays.
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jn the corrent records of the hospital or other institution.  This rrovision
would allow a patient, whatever his status, to be absent Irom the hasnital
for a holiday or on trial or to undergo treatment for physical illnesstt,
without the continvity of care and trcaiment being regarded as broken,

201. We consider, however, that, if hordship is to be avoided. provision
should aizo be moade to mect the case where a patient i dischrrred or
discharpes himself from a hospital bot is re-admitted, or admified o
anothier hospital, within a very short time. So long us sny break in care
and trcatment does not exceed fwenly-cight days, we think Uit the con-
tinnity of care and trcatment, for the purpose of divores progecdings, should
be deemed not to have been interrupted®, and we recommend accordingly,
We do not contemplate that any linit should be sct to the number of such
breaks, provided that ench is not longer than twenty-eight days.

(3) LeNGTH OF PrriOD OF CARE AND TREATMENT

202, We appraciate that, hecause of advances in medical skill and tech-
nique and the increasing practice of allowing the patient in ihe first stares
of hi¢ illncss to receive care and {reatment in his home, it may be possible
to say that his condition is incurable before the statutory period of five
years' care apd (reatment has clapsed.  But with this ground of divoree
the most stringent safeguards should be taken for the benefit of the person
who is being divorced. Weo consider that, if the definliion of care and
treatment s to be extended, as we have recommended, it would bhe vnwise
to make any further change in the Inw at the present time by reduciug the
length of the qualifying period of care and treatment,

(4) UNIFORMITY BETWEFN ENGLAND AND SCOTLAND

203, It seems to us anomalous that in respect of a comparatively new
ground of divorce there should conmtinve to be a fundamental dificrence
batwveen FEngland and Scotland such as exists at the present time (sce
paragraph 174). We consider, thercfore, that it would be preferable in this
particular instance to have uniformity between the laws of the two countiies.

204. While the requirement to testify positively that the patient is in-
curably of unsound mind may have raised some difficulties in Englard
when it was first introduced, these seem to have been of a temparary nature
only. Since 1937 considerable advances have becn made in treating the
varinus types of mental disorder and we can see no reason why the formuia
at present accepted Dy the court in Dngland, namdly, that the mental
disorder is incurable in the light of present-day medical knowledac, should
present any rcal diffientty.  The alternative formvlas which bave been
sugeested wonld all, in our opinion, considerably widen the scepe of (his
ground of divorce, So-long as some prospect of recovery remains, the
remedy of divorce should not be available fo the other spouse.  The General
Board of Control for Scotland has said that in spite of the advances
made in the treatment of mental jllness there may, in its opinion, still be
some cases where it would be difiicuit to provide positive cvidence of
incurabilily. The Board considers, thercfore, that the present procedure
in Scotland should be retained, that is to say, that cdre and freatment for
five years should raise a presumption of Incurability, We have carciully
considered the Board’s representations but we remain of the opinion tint
the court should require positive proof of incurability. The Board has

¥l See Swymer v. Swymor, [1954] 3 W.L.R. 803.

€ In the case of a certiiizd patient who fails to return after a period of leave or cscapes,
the break in carc and treatment will be deemed to begin on the dute on which the order
lapses (sce paragraphs 198 and 200).
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jrointed out that the present procedure in Scotland has worked well. DBut
we are recommending that the scope of the definition of care and trcatment
should be widened and it seems to us that it is then very nccessary that
the court should bave to be satisfied that the insanity is incurable so far as
medical knowlcdge can ascertain at the time. We recommend accordingly.

(5) REPRESENTATION OF THE PersoN oF Unsounp Mmp

205. By virtue of Rule 64 of the Matrimonial Causes Rules, 1950, the
Oflicial Solicitor becomes, if he consents, the goardian ad litemn of any
respondent against whom divorce proceedings on the ground of insanity
have been taken in England. There is provision in the Rules for applica-
tion to be made to the court at any stage of the proceedings for some
other person to be appointed guardian but we understand that in practice
the Official Solicitor consents to act as guardian ad lirem in every case
that is brought to his notice provided that a suitable undecriaking is
given by the petitioner for payment of the whole or part of the Official
Solicitor's costs, We further understand that the Official Solicitor, acting
as guardian ad litem, invariably obtains an independent medical opinion on
the state of the respondent’s mental disorder.

208. In our opinion it i3 essential, more particularly in view of our recom-
mendations for the widening of the definition of care and treatment, that the
interests of the respondent should be carcfutly safcguarded during the pro-
ceedings.  We cousider that the present practice, as we have just described
it, works well, adcquately protects the interests of the respondeunt and should
be continued. We are satisfied that the comt would not make an order
for the appointment of some pcrson other than the Official Solicitor as
guardian ad litem without requiring the same careful procedure to be adopted.

207. With regard to the practice in Scotland, we have slready mentioned
that under the present law the court is requived in every action for divorce
based on the defender’s insanity to appoint a curator ad litem to protect the
defender’s interests, We consider that this practice should continue.

208. We understand that the report which is at present furnished to the
court on certified patients by the General Roard of Control for 3cotland is
usually based on the report of the medical superintendent of the mental
hospital in which the defender is receiving care and treatment. It is only
when there is some doubt about the probability of the patient’s rccovery
that the General Board of Control obtains an independent medical opinion
based on an examination by the Board’s Medical Commissioners.  We think
it 2n important safczuard to have an independent medical opinion in every
¢ase, as is the practice in England, and we recommend, therefore, that in every
action raised on the ground of the defender’s insanity the General Roard of
Contrel should be required to furnish a report on whether the defender is
considered to be incurably of unsound mind in the light of present-day
medical knowledge, based on an examination by its Medical Commissioners.

(6) GrOGRAPHICAL LIMITATION ON CARE AND TREATMENT

209. We are agreed that hardship may be caused to a person whose
spouse has reccived care and treatment in some couatry other than those
at present listed in the statute. We see no reason why a peried of care
and treatment in any part of the world should net count towards the quali-
fying perind, provided that there are adequaic safeguards for the protection
of thie spouse of unsound mind, Conxhnonfs qf care and treatment may vary
considerably from country to country and it is impottant to ensure that the
patient has bcen given every possible form of trcaiment appropriate to the
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type of insanity from which he is sullering, bofore the courl aceepts that he
iz incurably insane in the light of present-day knowledge, We recommiend,
therefore, that for the purpose of divorce proccedings a person shonld be
decmed to bave been under core and treatnzent while he tas been receiving
carc and treatment in a couniry other than those already listed in the
statute, arcording to standards which are substantially the same as thoze
oblaining in respect of the ears and treatment of paticnts suffering from
mental iliness in England or in Scotland »s the case may ba, The burden
should be on the spouse taling divorce procesdings to satisly the court
that the standurds in the country concerned are substantially the same as
those in England or in Scotland. We did consider whether the task of
making apprapriate enquiries should be placed on a Depurtment of State,
whicii, if sutisfied that the conditions in the country investipeted were sub-
stantially the same as those in England or Scotland, would cause the nane
of the country tn be added to the list by Statutory Instrument.  We coneluded,
however, that (here would not be sufficient cases of this type to justify an
officizl investigation and the consequent expenditure of public money.

SODOMY AND BESTIALITY : ENGLAND AND
SCOTLAND

210, In England the court may prant a divorce to a wife
husband, on the ground that the other spouse has been pflty of sodomy
or bestiality. Occasionally, howcver, a bhusband has beph able to obtain
relief on the pround of cruelly because his wife has Meen guilly of such
unnataral practices, It would appear that under the gfiminal luw 2 woman
can be charged with the commission of acts of this #ture ; Section 61 of the
Offences agcinst the Person Act, 1861, draws distinction between male
and female in making this type of conduct ariminal offence liable to be
punished by imprisonment. Moreover, i allowing a wife to obfain
a divoree on the ground of an act of sgdomy commitied by her husband
on lier person, the divorce law has recpdnised that sodomy nay take place
not only beltween males but between £ male and female. We recomumend,
thercfore, that husband and wile shefild now be placed on the same footing
and that in England either spousg/should be able to obtain a divoree on the
ground that the other spouse hat been guilty of sodomy or bestiality,

211. In Scotland, sodomy” and bestiality were made grounds of divorce
for the first time by the Pivorce (Scotland) Act, 1938. This provision of the
Act has not been the #Gbject of judicial interpretation. Under the eriminal
law of Scotland. sogdmy refers only to acts between males and it may well
be that, should (€ occasion arise, the Court of Session would feel bound
to follow the cpninal law in this respect. Morcover, it is doubtful whether
a woman cansbe charged with the offence of bestiality. We consider, how-
ever, that @husband should be able to obtain a divorce in Scotland on the
ground piat his wife has participated in an act of sodomy or bestiality. We
recompdend, therefore, that it be made clear, by definition, that for the
se of the divorce law in Scotland “ sodoiny ” includes an act between
n and woman which if done belween man and man would amount to

sodomy-; and * bestiality ” includes intercourse by a woman with a beast,
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Nullity Dissolution
Year Al of of marriaqe Total .
Insanity | Aduttery Cruelty Daesertion | Sodomy grounds marrioge | (prasumption
— . of divorce of death) .
1950 15 841 99 1,231 . 2,186 10 8 2,204
1951 22 2 112 1,073 _— 1,928 16 1t 1,955
1952 7 1,045 196 1,434 - 2,702 16 19 2,137
1953 20 902 194 1,234 2 2,352 13 11 2,376
1954 14 847 .9 1,118 2 2,200 18 o0 2,226
1955 19 823 210 1,002 . 2,054 19 5 2,078
1956 19 709 244 815 . 1,867 16 8 1,891
1957 16 729 241 136 - 1,722 17 8 1,747
1953 18 73 274 £97 . 1,762 19 10 1,791
1959 18 779 284 606 - 1,687 12 b 1,704
1960 4 783 348 660 1 1,804 19 B 1,828
1961 13 80s 370 619 1 1,808 17 B 1,830
1962 10 864 419 624 . 2,017 18 7 2,042
- 1963 ? 1,073 - 499 638 1 2,218 17 10 2,245
1964 7 1,154 687 674 1 2,423 23 ] 2,455
1965 2 1,194 634 831 2 2,663 25 3 2,691
1966 9 1473 947 1,120 . 3,549 N L) 3,676
1967 5 - 1,284 05 820 1 3,015 18 5 3,038
1968 ) 1,808 1,648 1,231 - 4,758 39 6 4,803
1969 3 1,640 1,603 1,069 2 4.217 256 4 4,248
. 1970 6 - 1,730 1,850 1,006 . 4,591 22 b 4818
W 8 1.820 1,860 969 . 4,788 2 A 4812

. APPENDIX TITI1
TABLE 1

Tobie R1.3  Divorces, by ground, Scotland, 1950 to 1971

Ground of divorce




APPONDIX ITI: TABLE 2

Actions of Divorce for Incurable Insanity in which Final Judgment given

N NOTE: D = Defended Actions U = Undefended Actions
Divorce Divorce
Year To?al ' Husband Pursuer| Wife Pursuer Granted Refused
Actions:
D. U, D. U. Husband  Wife Husband  Wife
Pursuer Pursuer| Pursuer Pursuer
339 21
o 22
41 13
1942 17
43 . 28
1944 18
5 28
1946 20
947 24
48 19
1949 20 - 10 - 10 10 10 - -
350 15 - 1 - 4 11 4 - -
1951 22 - 13 - 9 13 9 - -
352 29 - 16 - 13 16 11 - 2
1953 21 1 11 - 9 g 2 1 -
54 14 - 6 - 8 6 8 - -
1955 21 - 14 2 5 14 5 - 2
)56 20 1 - 13 7 12 - 1
957 . 17 1 11 - 5 11 5 1 -
“758 18 1 9 - 8 10 8 - -
)59 18 - 7 4 7 7 11 - -
1960 14 - 5 - 9 5 9 - -
161 14 - 10 - 4 10 3 - 1
1962 11 - 6 - 5 6 4 - 1
" )63 8 - 5 - 5 3 4 - 1
1964 8 - 3 - 5 1 5 2 -
)65 5 - 5 - - 2 - 1 -
1266 9 - 6 - 3 6 3 - -
T 5 - 1 - 4 1 4 - -
1h8 11 1 5 - 5 6 5 - -
1969 - 3 - 1 - 2 1 2 - -
370 5 - 2 - 3 2 3 - -
1971 8 1 3 - 4 n 4 - -




Totel Actions 1939=71
Total Actions 194971

Totals 19,9=71

Husband Pursuer
Defended Actions
Undefended Actions

Wif'e Pursuer
Defended Actions
Undefended Actions

Divorce Granted
Husband Pursuer
Wif'e Pursuer

Divorce Refused
Husband Pursuer
Wife Pursuer

It

52k
L

162

140

163
138



