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PART T: INTRODUCTION

1. Under Item II of the Lew Commission's First Programme it was
recommended that an examination be made of the following matterss
(a) the desirability of prohibiting, invalidating or

restricting the effects of clauses exempting from, or |
limiting liebility for negligence; and '
(b) the extent to which the manner of incorporating such
clauses, if permissible, should be regulated.

Paragraph 12 of the Soottish Law Commission's Fixat Programme
rroposed fthe examination, within the larger {framework of the law of

obligations, of standard form contracts and clauses purporting to
exclude liability.

2. Although initially it had been recommended by the Law Commission
that tne examining agency should be an interdepartmental committee, it
vas eventually decided, with the approval of the Lord Chancellpr,'the
Secretary of State for Scotland and the Lord Advocate, that the examina-
tion of this braﬁ&h of the law should be carried out by the two Law
Commissions themselves, and that they should be aasistedlby a Joint
Working Party with wide terms of reference,

3. The Working Party, the membership of which is shown in Appendix 4,
was established in June 1966. Its terms of reference am as follows:
"To consider what restraints, if any; should be imposed on the
freedom to rely upon contractual provisions exempting from or
restricting liability for negligence or any other liability that
would othexwise be incurred having regard in partioular te the
protoction of consumers of goods and users of servioces,"
Thase terms of reference c ombine the particular subject-matter of Itom II
of the Law Commission's First Programme with other aspects of exemption
clauses which are of importance to the wider study of the law of contract
under Item I; " they also cover part of the S-ottish Law Commission's

proposed study of the law of obligations mentioned in paragraph 1 above,

4. In view of the important questions relating fo consumer protection
to which attention was drawn in the Final Report of the Committec on
Consumer Proteotion (the llolony Committee Report - 1962 Cmnd. 1781),
priority was given by the Working Party to consideration of the problems
of oxemption clauses in contracts of sale of goods., Next, in Augusf
1966 the President of tho Board of Trade askod the two Law Commiséions
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{under section 3(1)(e) of the Law Commissions Act 1965) for advice with
regard to the Molony Commitide's récommendations on thoe smendment of the

Sale of Goods Act; and this matter was also referred to the Wbrking
Party for examination, '

5. Initially, therefore, tho Working Party has becn required to report
to the Law Commissions on the following mattors: '

(a} what amendmonts, if any, are required to 8s.12-15 of the
Sale of Goods Act; and

{b) what reatrictions, if any, should bae placad on oontracting
outb '

(i) of the conditions and warranties implied by thoso
sactions, and '

{1i) of 1iability for negligence of the seller or manu-
facturer or intermediate distributox.

6. On the 19th January 1968 thoe Working Party submitted an Intorim
Report to the two Law Commissions. On those mattors on which, after
careful consideration of the Working Party's Intorin Roport, the Law
Commisgsions have recachod proliminary conclusions, thoy have formulated
provisional proposals; but on & certain number of points it has soomed
appropriate not to formulate concreto proﬁosals'uithout first studying
the views of those to vhom this paper is addressed.

PART II: SECTIONS 12-15(1) of the SALE OF GOODS ACT 1893

7. ilost members of the Worling Party thought that ss.12, 13 and 15
worked reasonsbly woll, but that s.14 (andin partioular s.14(2)) was in
need of amendment. Other mombors wore critical of all those soctions.

It was argued that from the Scottish point of view the offcet of ss.12-15
had becen to reduce the protection aifordod fo the purchasor by tho common
law of Scotland; that 8.12 added nothing. to and merely tonded to qonfuse
tho pre-existing common law of Scotland; and that se.l3 and 15 werc

more limited in theoir scope than the law of Scotland as it stood bofore the
Sale of Goods Act 1893 came into oporation. Not ovon that Act, howovoﬁ,

" imposed on Scots law the highly tochnical dichotomy botwoen "eonditions"
and "warrantics" which many English lawyors also found to be unacceptablo.
Bub it .wes genorally agrood by the Working Party that to attempt to

(1) The soctions are set out in Appendix B.
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eliminete this distinction would involve ; faﬁipal revision of the whole
law of sale and indeed the gencral law of 6ontract ywhich npuid go Beyond
tho scope of the prescnt exereige.  This 16hg-tcfm task is being‘undor-
taken under the Programcs of the Law Commissions. ‘

8, The Working Party noted that the Uniform Law on the International
Salecs of Goods has now been cnacted in tho United Kingdom by the Uniform
Laws on Intornational Sales Act 1967; but the Acf will not come into
operation until the Convention relating to the Uniform Law has como into
foxron, Oven thon, so far 66 tho Unitod Kingdom 1e ocnoorned, it will
apply only if adoptod by tho partics. Novertholess thore was ocnsiderablo
support within the Working Party.for tﬁo Uniform Law as a code which, in
comprohensivenoss and clarity, represcnted an improvemont on thoe Salc of
Goods Act. Some membors considered that the roplacomcﬁt of tho wholp

Salo. of Goods Act by tho Unifoxm Law would bo proforable to piocqmoal amond-
nent of the Act.

9., Though the Law Commissions sympathisc with this viow, and apprecciato
the advantages of having the samc codo applicable to both domestic and
international contracts of salc, thoy rogard a solution on thesce linos ae
a long~term projoct outside thoe ambit of tho pr:sont limited reviow.

In ony ovent, they consider that any rcassessment of the Uniforn Law
should be deferred until it has operated for a poriod in practice.  The
Lav Conmissions agrec with the conclusion of tho Working Party that it
would be impracticable nmerely to substitute Articles 33, 52 and 53 of tho
Uniforn Law for ss,12-15 of +the Sale of Goods Aet, and thoy cndorse the
Working Paxrty's decision that the proper course in the prosont.contoxt is
to concontrate on possiblo amondmonts to tho Salo of Goods Aot ilteolf,

A, BECTION 12

10. This scotion contains tho conditions and warrantios (in Scotland:
warrantics or material torms) rolating $o title, quiot posscssion and
frocdonm from oncurbrance., Tho Scobtish oritidan of this scetion has
alrcady beon mentioned in paragraph 7 sbove. The Law Cormmissions think
that the section should ronain for the moment and that the‘qpcation of
its ropeal should await a conprchensive roviow of tho law of sale.

1l. Tho Nolony Committoe (paragraph 451) did not consider any anendment
Yo tho soction nocessary. The Working Party was in goneral agrechent
with this, subject to the followihg_point. The Law Reforn Committée, in
their Twelfth Report on Transfer of Title to Chattols (Cmnd. 2958)
pointed out (paragraph 36) that on a broach of the condition of title the
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prosent law allows tho buyer o recover the whole price paid by hin,

without any allowance for the vae and enjoyment.of the goods. The Law

Reforia Committee recommended tnat the uyer should be avle to recover no

more than his actual loss, giving credii for any benclit ho nay have had

fron the goods while they were in uis

r

wossession. Tho Working Party

ngreed with this recommendation. So do the Law Cormissions.

12, Tho Law Commissions proposc that 5,12 shouwld be andndod so as 1o
give offect to tho recomnendasion conbained in paregraph 36 of the
Twelfth Report of the Law Rofoxn Comnittoo, '

B, SECTION 13

13. This states thal where there is a coniract for the sale‘of goods
by description, there is an inmplled condition {in Scotland: a material
tern) that the goods corrcspend with tho desoription,  Although the
wording of this section has bcen criticised, it scems to have caused no
difficulty, and so long as tac distinciion beiwcen conditions cnd
warrantics is naintained in Ingland, it socems desirable to provide that
in that jurisdiction conformmivy with o description is o condition and
not & nore warranty. The Working Party considered that no anendnent
to this section is roquired. Tho Law Commissions agrea.

¢, smerIoN 24(2)

14. This gubscction relates 3o the inplied GOndition_of (in Scotland:
inplied torm os to) fitness {:r purpose. In agreement with tho viows
of the liolony Committeo (parcgraphs 447-449), thoe najority of the
Working Poarty recomnended thy following anendmenta:

(1) The requiremont that the gqua ghall ve "of a description
which it dis in the course of tho seller's business to
supply” should be replaced by the requiremont that the
goods arc sold My way of trade",

(2) Tno proviso excluling salos under a patent or othor trade
nane should be de.cted,.

Tho majority of tho Working Party considored that this
proviso fulfils nn purpose ainco it hoas beon held by the
courts that tho proviso does not operate whore the buyor
relios on the seller's skill and judgment.

15. With regard to the Working Party's first rocommiendation, the Law
Cormisaions ogreo that tho present formula of the subsoction should be
abolished, bu¥ they are not happy with iho phrase "Wy way of trade",
which is recomnonded to roplace it. 1 is intondod that tho subacotion
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should apply to all business sales including those by a manufacturer,
and the Law Commissions do not think that the words "by way of trade"
express this initention with sufficient clarity. They suggest that the

requirement should be that the seller is "acting in the course of trade
or business”,

The Law Commissions are in complete agreement with the Working Party's
second recommendation. Certain English cases show that the proviso does
not apply where the buyer can be regarded as having relied on the seller's
akill and Judgment. This ie destructive of the meaning of ‘the prévino,
since the wording of s.14(1) itselfl makes it clear that unless the buyer

~can be s0 regarded the subseciion has no application anyway. In the light

of these cases, no useful purpose is served by the retention of the proviso.

Quite apart from these decisions, the Law Commissions see no reason why, when

 the purchaser is clearly relying on the seller's skill and judgment, the sale

of an article uhder a patont oxr trade name should exclude the purchaser
from the romedies which would othorwise be available to him.

16. The Law Commissions proposc that the requircment that thoe goods
shall be "of a description which it is in the coursa of a sollexr's
business to supply' showld be replaced by the requircment that the scller
was "acting in tho course of trade or business”, and that the proviso
oxcluding sales under a patent or othor trade name should be ‘doleted.

17. The ilolony Committes made no other criticisms of s.14(1) and
accordingly no others woro considered by the Working Party. However, if
has of ten been pointed out that, in the light of ﬁﬁo construction put
upon tho subsection in tho docided cases, its present wording docs not
oxpress its logal offcot with maximum olarity.  Although the diffoeroncos
of omphasis in the various judgmonts are reflectoed in tho spoachos of the
Law Lords in .the recent Hardwick Game Farm Case {sce paragraph 20), it

seems that the presont legal position can be summarised as follows: where
goods are purchased for thoir normal and cbvious purpose then, in the
abscnce of anything to the contrary, there is jmplied a condition that the
goods are reasonably fit for that purpose notwithstanding that the buycer
has done nothing sﬁooifically to indicate that ho requiros them for that
purpose and notwithstanding that he has dono nothing morc to show that he
relies on the scller's skill and judgmont than to buy thom from a tradesman
in that typo of goods., If ho roquires thom fox some unusual or special -
purpose, only thon mus% he make his purposo known to the sollor, but it
sooms that, if he doos s0, thon, in tho absence of anything to the contrary
this will bo sufficient to show that he rolios on tho sollor!s skill and
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Jjudgmont. Morcover, it suffices if tho buyoer has placed any reliance on
tho seller's skill and judgment cven though ho may have rolied still more
on his own or that of a third party. Honce anyone reading tho subsoction
in ignorance of the casc law is liable to be misled. Tho present logal

position might be more accurately and clearly expressed if the subsection
were re-norded somewhat as follows:

"Where goods are bought from a seller acting in the course of

trade or business thon, unless the cirocumstances éro such as io
show that tho huyer places no reliance upon the sellor's skill

and Judgmant,-thora is an impliod oondiiion (in Socotlands warranty)
that tho goods shall bo roasonably f£it for tho usual purpose for
which such goods are bought or, if the buyoxr makes known fo tho
gellor that ho roquires tho goods for some special purpose, thath
thoey are reasonably fit for that purpose,"

The Law Commissions invitc viows on whother a re-formulation on those lines
would bo desirablo.

D. SECTION 14(2)

18, This subscotion relates to the implied condition (in Scotlands
" wiarranty) of morchantable quality. The Working Party agrood with tho
Molony Committee (paragraphs 440-446) that the subsoction was in neod of
substantial amendment if the roquircments of wodern trade and commorce
wore to be mot. Thoe Working Party proposed two amcndmenté which are in
accordance with the rocommendations of tho Molony Committee (paragraphs
441 end 443): ‘

(a) The condition of morchantable quality should coase to be
limitod to sale by dosoription. Tho deletion of tho words
"by description" scomed cssential sinco, as pointed out by the
liolony Committee, it was doubtful whother s.14(2) appliod to

purchases in sclf-scrvice stores or supermarkets.

(b) The requircmont that the sollor must have baen dealing in
goods of the rolovant descripiion should be replaced by a
requiremont that the goods should be sold "by way of trade".

The Law Commissions agree with tho substance of those suggoested
amendments subject to the criticism alroady maede in paragraph 15 above.

19.‘ The Law Commissions proposo, accordingly, that tho condition of
merchantable quality should coaso to be limitod to salos by desoription,
"and that the roquiremont that the sollor must havo been doalingin goods
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of the relevant description should be roplaced by the roquivremont that

tho scllor was “acting in the course of trade or business",

20, There was considerable discussion in the Working Party on two
important mattors, namely, the oxact neaning of merchontable quality and
the desirebility of laying down s spocificdofinition in the Salo of Goods
Act. In the caso of Cammoll Laird & Co. v. Manganese Bronze [1934]

A.C. 402, Lord Wright said at p.430:; "What subscotion (2) now means by
‘morchantable quality' is that tho goods in tho form in which they wore

tondorod wore of no usoe Lfor any purposce for wiaich such goods would normally
bo uzod and honce were not saleable under that deseription,® But in tho

carlioer casc of Bristol Tramvays v. Fiat Motors {1910] 2 K.B. 831
Faruell L.J. at p.84l said: "The phrase in s.14, subseciion 2" (i.0. mer-

chantable quality) "is, in my opinion, used as meaning that the articlo is

of such quality and in such condition that a roasonsble man acting reasonably
would after z full examination accept it under the circumstances of the caso
in performence of his offor to buy that article whether he buys for his own
use or to sell again." In the recent HardwickGame Farm CaseSlA) Lords '

Guest, Poarce and Wilberforce expresscd a proference for Farwoll LJJats
dofinition as amplificd by Dixon J. in Australian Knitting Mills v. Grant
(1933)50 C.LR. 387 at p.418, viz. tho goods "should be in such an actual
state that a buyer fully acquainied with the facts and thorefore knowing
what hidden defects exist and not being limited to their apparent condition

vwould buy them without ababtement of the price optainable for such goods if
in roasonable sound order and condition and without special tcrms". On

tho other hand, Lord Morris of Borth-y~Gest preforred LandWright's appronch,
whilo Lord Reid was critical of all thrco definitions but suggested that
both Lord Wright's and Dixon J.'s wero holpful if qualifiod in cortain ways.
All their Lordships' obscrvations on 8.14{2) woro obitor,

21. Hence the exnact moaning of morchantablo quality is by no moans froe
from doubt. Ilorcover, tho Law Commissions ogroa with the majority yiow of
the Working Party that it is not satisfactory that an Act which purports
to codify a branch of the law should usc an exprossion the meaning of which

is far from solf-gpparont and which becomos meaningful onl& whon the case
lav is looked af.

(1A) The deoision in the Houso of Lords {sub,.nom, Honry Kondall & Sons v,
¥illiam Lillico & Sons Ltd,) is not yet fully reportod but we have
beon suppliod with a transoript of tho spceches dolivored on 8th Hay
1968, For a docision of the Cour: of Appoal sco [1966] 1.W.L.R. 287,
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22, The Law Commissions agree, therefore, with the majority conclusion of

the Working Party that merchaniable quality should be defined, Tho Working
Party decided that the definition should be based on Farwell L.J.'s teast,

but that the elemont of descripfion and the Scottish concopt of price-

worthincos should be incorporated. Tho view was taken that if this were

dono, thore would be no need to cxclude the condition in the case of salcs
of second-hand and imperfoct goods and goods-sold by suction, as tho Molony
Commi ttee (paragreph 445) had thought would Yo inevitable.

23. Accordingly, a largo majority of tho Working Party approved tho

following ro~-forsulation of 8.14(2) (the toxt was not intonded as & formel .
leglslatlve draft):

“(a) Whore goods arc sold by way of %rade thoro is an 1np110d
condition (in Scotland: warranty) that the goods shall bo
of merchantable gquality.
(b) Moxchantablo quality means that the goods tondered in
porfornance of {the contract shall be of such type and quality
and in such condition that having regard to-all the circun-
stances, including the price and description undex which the
goods are sold, a buyer, with full knowledge of the quality
and characteristics of the goods, including knowledge of any
dofcets, would, acting rcasonably, accept the goods in
porformance of the contract,
(e¢) If, prior to the contract, the buyer has had certain defocts
‘ in the goods specifically drawn to his aticntion or has examined
the goods, tho existonce of such defocts as wore drawn to his
attention or as ho discovered on inspoction or would have dis-
coverod hed ho conduotod tho oxamination with tho oaro rensonably
to be expocted of him in the oircumstances, shall not bo a broach
of the condition (in Scotland: warranty) impliod by this soction,™

24. A small minority of the Working Party saw no noed for a definition pf
nerchantable quality or thought that the one suggested would nbt_qork well
in practice. The Law Conmisgions do not share thesoe views, snd thoy con-
sider that a definition of morchantable quality is desirablo, and that one
on the lines of that approved by tho majority of the Wb:king Party is the
_tbest that can be devised in the circumstances. It will be obsorved that
it is, in effcect, an amplified vorsion of the dafinition of Dixon J., which
had tho approval of tho majority of the House of Loxrds in tho Jlordwick Game
Farn Cose. Tho Law Commissions' conclusion on tho nattor is, however,

tontetive, and comments of tho recipionis of this Working Papér would bo
Weloona,
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25. The Law Commissions are aware of, and sympathise with, the cfiticism
that has been made of the expression "merchantable quality" which, though
appropriate enough in commercial transactiong, seems inappropriate to sales
to a privaté consumer. But the expression has bedbmé hal1owed by long
use and until there is a'complete revigion of the Sale'qf Goods Act, it
would probably do more harm than good to adopt an alterhative éxpression.

26, The Law Commissions propose that "merchanteble quality" should be

defined and 5,14(2) re-formulated on the lines suggeated in‘paragraph 23
abova, But, for roeasons glven in parsgraph 15, they suggest that "‘by a
seller goting in the course of +trade or business" should be subsfiﬁutad‘
for '"by way of trade" in sub-paragraph (a).

27. Doubt was expressed in the Working Party on whether the expression
"oy way of trade" (or similar expression) would cover the case of a
trading body acting as an agent to sell goods on behalf of a pfivate
person, 6.g. & motor dealer selling a car on behalf of a prifato owner.
The majority of the Working.Party considered that such a sale should be
treated on the samoe footing as a sale bj a trader as owner to a consumers.

Accordingly, a clause on the following lines was approved as an smondment
to 8.14:

"Whore goods are sold by an agent or auctioneer acting in the |
course of trade or profession the goods shall be deemed to be
g8old by way of itradc whether or anot the owner of the goods or

other person on whose behalf the goods are sold is himseclf
engaged in trade."

This clause would apply to hoth subsections (1) and (2) of e,1l4, although
8.14(1) would rarely if ever apply to auotion sales since a purchasor at
an auction reolies on his own judgment and not on that of the auctioneer,

28. Strong objections worc raised by a few members of the Working Party

to this clause on the grounds that it was anomalous and inequitsble that

if a private individual sold direct to anothor person,he would not be
lieble under s.14, whereas if he sold through an agent cngaged in trade or
through an auctioncer, he would be liable. Such a shange in the law, it
was argued, was complotely unjustified. The view of the Law Commissions
is that, in the light of tho suggestod amendment to the torms of 8.14(2)
(see peragraph 23 above), the seotion should certainly apply to auction
sales bubt that thore is a case for saying thet, in the case of. such saloes,
an oxpress .oxclusion of liability under that subsoction should be permittod.
Referaenoco iq made to this in paregraphs 55-58 below. To provide that the
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subsection ahkould never have any application to sales through a commercial
agent or auctioncer would, in the view of the Law Commissions, bhe going

far further than could be justifiod on any count. As the Molony Committee

pointed cut in peragreph 445, "the used car market_is a fertile source of
conaumér trouble"., And in some auction sales the buyer will not know -
whother the auctioncor is solling his own goods, those of anothor trade
.sellor, or those of a private ownor. : |

Accopdingly, tho Lew Commissions proPose‘that a clausc on the
following lines should ba added %o s.l4. This olauao ia éo tho same
offoot as tho ono suggested by tho Working Party dxcept thﬁt tho_pﬁraaq
by woy of trade" has been replaced by thoe phrase recommonded in para-
graph 15 above. .

"Where goods arc sold through an agent or auctioneer acting in
the course of trade or business, the goods shall bo decmed.to be
sold by a sollexr acting in the course of trade or business,"

E. SECTION 14(3) and (4) -

.29.' These subscotions aro supplementary and do not roquire amendment.

F, SECTION 15

30, This scction deals with sales by samplos. Tho Molony Committee
did not rocommend any amendment, bub two points arise, the firat of
which was mentioned by the Working Party: '

(a) sSubsection (2)(c) states that thore is an impliod condition
(in Scotland: a warrenty) that the goods Ehall be free from
;ny defeot rondering them uimerchantable, which may not be
apparent on roasonablc examination of tho'aample. If the
dofinition of merchantable quality set out in clause (b) of
the ro-formulated 5.14(2) (soe paragraph 23 above) is adopted,

it should bo made c¢lcar that the definition applies to s8.15
alao.

(b) As a rosult of some cascs docided as far back as 1814-1815
(which havo novor becn overruled) it must, it seems, be shown
that (i) thore is a torm in tho contract meking tho sale a
sale by sample, (ii) if the contract is reduced to writing,
this term is included in theo writing., - The Laow Commissions
consider that the soction should be amended so as to dispense
with this roquiroment. This could bo done by avoiding the
words "term of the contract" in s.15 and using the formula of
8,13, i.0. "whore thore is a salo by sample eee's
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31l. The Lav Commissions propose that

(a} it should be mado cloar that the definition of "merchanteble
quality" in paregeaph 23 above applies also to this section,
m]d N P [ . "

(v) it should no longer bo nocessary to show that there is a tom
in the contract naking the sale a sale by sample nor that, if

the contract is reduced to writing, this torm is included in
tho writing.

G. THIRD PARTY BENEFICIARIES OF CONDITIONS AND WAHRANTIES

32, Without reaching a definiié conclusion as to iés'moﬁits or denerits,
the Working Party roferred to the two Law Commissions for fuller exemina-
tion a proposal for the cxtension of thoe seller's obligations under tho
Salc of Goods Act, The gist of the proposal is to give the donec or user
of goods, whethor or not he is tha actual buyer, a contractual remedy
againat the soller for any breach of the conditions and warrantics imposed
by the Aot. . S.2-318 of the U.5. Uniform Commercial Code extcnds the
sellor's warranty, whothor expressly entered into or impliod under the
Code "t0 ... any person who is in the family oxr houschold of the buyer

or is a guost in his home if it is reasonable to oexpect such a perscn

nay use, cunsume or be affaected by the goods and who is injured in

person by breach of the warranty". Iﬁ soven States, howevor, the class
of third party beneficiaries is widenod, and the seller's obligations

arc oxtended "to any person who nay reasonably be expected fto use,
consurie or bo affaectod by the goods", but once again liability is linited
%0 claims for personal injury only. Tho effeot of this lattor provision

is to turn what is at prosent in England a negligence llablllty into &
strict liability.

33. The prosent position in Engiish law is that the donce or user of
goods bought by soneone olse has no right to sue the seller for breach
of tho Sale of Goods Act, as there is no pr:.v:.ty of contract botween hin
and the seller., If such a porson is injurod or his proporty is dameged
by roason of the goods being def'ective, ho may obtain redress only if
negligence is establishod on the part of tho sellor or manufacturor. -
This strict maintenance of the boundaries bofween the fiolds of contract

and tort can load to a number of anomalios. Throe examples will suffice
to illustrate thems
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Dxample A.

A boy buys a catapult and loses an eye because it is defeoti;é;
He can recover damages from the seller for breach of s.14 of the Sale of
Goods Act {Godley v. Perry [1960] 1 W.L.R. 9). If the boy's father had
bought the catepult for hi, the boy would only have had a negligence clainm

and, in the case referred to, the only persons who could have been sued
* successfully were the manufacturers and they were in Hong Kong.

Lxample DB, .

A. tokes B, out to dinner, A. paying the bill, and both A, and B,
suffer as a result of eating snails there (Buckley v. La Reserve [1959]

C.L.Y. 1330}, A, could successfully claim against the restaurant undex
.14 of the Sale of Goods Act, but B. would fail if (which is quite

possible) the court thought that the restaurant had taken reasonable
- care. '

~ Example C.

A man buys a hot~water boitle for his wife from a chemist and it
bursts and scalds her (Priest v. Lagt [1903] 2 K.B. 148).  The husband
is gble to olaim under s.l4 of the Sale of Goods Act for medical expenses
incurred thereby, but any claim by the wife (against the chemist or manu=
facturer) would depend on her being able to prove negligence.

It is conceived that these cases would have been similarly decided
under Scots law.

34. Although it is true that in England, through the operation of the
doctrine of res ipsa loguituxr, the non-purchasing'cOnsumer.Will of ten
have a satisfactory remedy in tort, that it not always so, as the above
ekamples illustrate, 4 provision'on the lines of the proposal under
discussion would give a remedy in such cases., But it is important to
realise that tho seller's liability o the third parfy beneficiary would
be no greater than his liability to the buyer, as indeed is the position
under 8,2-318 of the U.S. Uniform Commercial Code, Hence, if in a con-
tract of sale there was an oxempition clause which validly excluded or
linited thoe sellexr's liability to the buyer, it would operate in exactly
the same way and to the same oxtent against the ultimate user.

35. A provision extending the seller's obligations to any person who
might roasonably be expected to use, consume or be affected by the goods,
would, if applied without some limitation, give & right of action for
breach of the Sale of Goods Act not only to the non-purchasing consumer
against tho rotailex buib of ton also to the purchasing consumer against
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the manufacturer (or intermediate distributor). This would considerebly
strengthen the position of thae consumer and scemingly provide a ready
solution to the problen of mamufacturers' "guarantees". Its effect,
hovever, would be considerably wider than this; it would, for instance,
give a right to a factory omployee injured by a defective machine to sue

the supplier (provided, of course, that there was no exemption clause in
the contract of sale).

36. American decisions rogarding "produots liabiliiy" seem, howevor, to
givo no oloar or conaistont rildanoe as to whather such liability ia bacod
on contract or tort (delict) or is sui goneris.

Accurate clagsification
of the obligations imposed by products lisbility is highly important,

0.g. in assessing damages. Roforming the whole of British law relating
to products liability would involve studies in depth in the fields both
of contract and tort {or delict). Regretfully the Law Commissions have
had to conclude that these extonsive studies could not be fitted into the
framework of the present inquiry. However, they soe tho possibility for
a limited bfeakthrough horo and now, by extending the benefit of the
seller!s obligations to coxrtain Mthird party beneficiaries"; but for the
time being such rule should only apply to consumar sales (for definition
sce paragraph 51 e ). The Law Commissions do not suggest that the rules
which at present in Scotland apply to contracts for tho benefit of thixd
parties should necessarily apply in tho present context, It may be that
the obligations of the soller could be imposed by stalbute, As for.
the class of persons to be benefited, 5,2-318 of the U.S. Uniform
Commereial Codo, which only benefits members of the buyer's family or
lousehold or guests in his homo, is, in'tho opinion of tho Law Commissions,
too limited; they would oxtend the benofit of the sellor's obligations

10 any person who may be rcasonably expected to use,consumo or be affected

by .the goods, This class would not, howover, include factory omployoccs

(2) 'The definition therc proposed is:

"A lconsumer salc' is a sale of goods which are of a type customarily
bought for private usc or consumption, by a scller acting in the course
of his trade to a buycr other than a itrade buyor. A Vtrade buyer! is
one who carries on or holds himsclf out as carrying on a trade in the
course of which he manufactures deals in or uses goods of that type,
and the onus of proof that the buyer is a trade buyer shall rost with
the seller. 'Trado' includes any irade, profession or business, and

a government department or public authority shall for this purposo

be deemed to be carrying on a business., 'Sale' includes an agreoment
to sell." ' R
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injurcd during the manufacturing process since noither the machinery norx
tho goods manufactured will at that stage have been the subject of a
consumer sale.

_37; The Law Commiasidns proposc thercfore that in consumor sales tho
benofit of the sellor's obligations undor ss.12-15 of the Sale of Goods

Aot 1893 should be extonded to any person whe may roasonably bo expectod

to use, consumo or be affected by the goods., Such an extension of the
purchascr's remedies would prevent the anomalics illustrated in the

exampies set out in paragraph 33 above.

38. If a proposel on thoso linos wore implemented, tho fu£thor quasation
would ariso as to Whethef rolief should be granted only in cascs of
porsonal injury (as undor a8,2-318 of tho U,S. Uniform Commercial Code) or
whether damage to property and financial lome should also be covored.l

In principle therc would certainly bo a casc for extending rclief at least
to damage to proporty. Suppose, for example, that A, purchascs an

. clectric blanket which ho gives to B, as a presont; the eleciric blanket

is defoctive. It would bo anomalous %o give B. tho right to suc tho
sollor for breach of s.l4 of the Sale of Goods Act if he suffered burns,

vhoreas if his bedding was damaged, he would havo no remedy unless ho
could prove ncgligence,

39. It is a more difficult question whethor tho third party, in the
abasence of personal injury or damage to property, should be given the
same right as the buyer has to rcject the goods forbreach of the implied
conditions or to claim damagus for thoir defects. Suoh a proposition ‘
is more difficult to support, cspecially when the breach is of 8,14(1)
for that depends on whether the goods are fit for the buyer's purposc ~
not tho purposes of tho third party, It is arguable that whoreas in the
cage of porsonal injury or damagce %o proporty, only the third party could
claim sinco he alone has boon damaged, in tho situation undor review,

the third party having suffored no damage, it is for the aciual buyor,
who has sustained the loss in paying tho price for a defective article,
to enforco his rights against the seller. On tho- other hand, it may bo
said that this is an unnecessarily cumbrous procedure which could rosulid
in claims by two plaintiffs instoad of one, In practice tho quostion
would arise only in tho case of a doneo, A more user could clearly
not sustain any such claim and a sub-purchascr woul& rarely be in a
position to do so since the salo to his sellor would not normally bo &
consumer sale. In tho caso of a donee it may well bo more convenient to
allow him alone to olaim both for any injury to his porson or property
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and for the lowor value of the faulty gbods. It is not thought that this

would in practice give rise to ony difficulty. If A, buys a car as a
present for B, , making known that it is requircd for usc on the mountain
roads of Wales, it scoms sonsible that if it is unfit for this purpose,
B. should Yo allowod to return it and get it replaced in cash or-kihd,
rather than A, I

40. One relevant consideration in connection with the whole qﬁeétidn of

oxtension of liability in favour of third parties is whether this would
add to the cost of insurance sufficiently to load to an 1ncrease in tho
prioco of goods. Tho Law Commissions think it ie rouaonnblo to dnlfoar Crom
tho ovidonce of the insursnco oxperts (summarised in paragraph T2 bolou)
that it could make no significant difforence whether:.contractual lability
wera cxtended to a third party or limited to the 1mmed1ato buyer. In

most casos the third party will at prosent have a claam for personal
injurics or damage to property based on negligence and no exemption clause
in the contract can affect his claim sinco ho is not a party to fthe
contract in which the oxemption clausce is oembodied, So far a8 products
guarantee is concerncd the quostion whether the aqtion had to be brought

by the buyexr or -could be brought by the donee could not affeect the
insurance promium.

4l. Since the Law Commissions arc as yet undecidod on the oxtent to
which relief should be granted to third poxty beneficiaries, they make no
specifio prOposal on the matter at this atage, but would woloome V1owa on

"the following gquestions:

If tho selloer's obligations aro 0 be extonded to third pearty
beneficiaries, should tho reliocf %o be grantod:

(a) bo limited to casos of personal injury? or
(b) cover damege to property as well? or

(¢) ocover all financial loss?

PART III: CO-ORDINATION WITH HIRE-PURCHASE LEGISLATION

42. Since tho Hire Purchasa Act 1965 and the Hiro Purchase (Scotland)
Act 1965 apply to most typos of sale of goods other than those in which
the whole price is paid immediately, it is obviously desirable that so

far as possible thosco Acis and the Sale of Goods Act should contain
similar provisions. Dvon if tho proposed amondments are carried out,
there will still remain a number .of discrepancies betwoon the law
rolating to tho conditions and warrantics under the 1965 Hire Purchasa

dcts and undor the Salo of Goods Act. S.18 of tho Hiro Purchaso Acts
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deals with the question _ctf. second-hand and défeétive gooda in a mamner
different from that whioh the Law Commissions and the Workdng Party have
prop;:sed in the eaée' of -cash sales (sge paragraphs 20~25). It may 'bé
that the differences between the two coaesl in this réapect can be ‘

" justified. Since a hire purchase agreement and conditional sale agree-
ment have 'to.be in writing, s.18 of the 1965 Hire Purchase Acts provides
a prﬁgticahle solution, but the samelsolution would not be practicable in

congumer cash salea whioh are wrarely in writing. TFurthermors,- there

' is nothing comparable in the Sale of Goods Act to $.16 of the 1965

Hire Purchase Acts. The Law Commissions do not think, however, that

this is an opportune moment to propose that a provisrion on the lines
of 8,16 of the Hire Purchase Acts should be added to.the Sale of Goods
Act,

'PART TV: MERCHANDISE MARKS ACT 41887

k3, The Working Party was unanimously of the opinion that the civil

remedy available under s.17 of the Merchandise Marks Act should be .-

abolished. The Law Commissions agrea. The Trade Desoriptions(No;Z)

Bill, now before Parliament, proposes the repeal of the whole seotion,
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PART V: CORTRACTHIG OUT OF CORDITIONS AND WARRANTIES

LPLILD BY SuCTIONS 12-15 OF THE SALE OF GOODS ACT 1893 -

A. Introduction

44, The ilolony Report points to the main criticism of the law governing the sale
of goods as being "the ease and frequency with which vendors and manufacturers of
goods exclude the operation of the statutory conditions and warranties by pro-

vision in guarantee cards or other contractual documents" (paragraph 426). The

'soope of the conditions and warranties (in Scotland; warranties) implied by

Sectiora 12-~15 of the SBale of Goods Aot 1893 has been considered in Part IT of
this Working Papex. They are referred to in this Part as "the statutory conditions
and warranties™.

45. The Vorking Party, in its Interim Report to the Law Commissions, examined a
number of alternative proposals. It is the purpose of this Part of the present
Working Paper to seek critical comment upon these proposals and to invite views
on certain specific questions.

46. It will be convenient in examining the alternatives, and the questions to
which they give rise, to deal separately with consumer sales (i.e. broadly
speaking, sales for private consumption), and other pales (here referred to as
"commercial sales") 3). It was common gyound in the Working Party that a greater
degree of protection is called for in consumex sales than exists under tne
present law, and with certain reservations there was general agreement on the
degree of control which should be imposed. On the other hand a majority of the
Working Party thought that control should not be extended beyond consumer sales.
This controversial teopic will be dealt with later in this Paper.

The deflinition of a "consumer sale"

47. How should consumer sales be defined? The feasibility of distinguishing, in

any reform of the law, between consumer sales and commercial sales clearly depends
upon & workable definition.

- 48. The ilolony Report suggested two altermative fomulations. Under the first

alternative (set out in paragraph 469 of the Report) a "consumer sale" would be

"A sale or agreement to sell (as defined in the Sale of Goods Act 1893) by way
of trade of goods customarily bought for private use ox consumption to a
person who does not buy for the purpose of resale or for letting on hire-
purchase or exclusively for use or consumption in any trade or business".

The Report observed that sales to public and local authorities ought to be

(3) " The questions of definition which arise are dealt with in paragraphs 47
to 52 below. :
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expressiy exclvded from the definition by a suitable reservation in the reference
0 '"business”.

The second alternative (parasraph 470 of the Report} suggested that a con-
swner sale might be defined more simply as a sale or agreement to sell (as

defined in the Sale of Coods Act 1893) made by way of retail trade or business

at or from any place whatscever. This definition would leave it for the courts

to decide what is involved in "retail trade or business"; but the Report expre 2

the hope that the courts would evolve a conception inﬁlina with the first alter-
native definition.

49. Tho dlsadvantego of tho definition suggosted in paragraph 469 of the Molony
Report iz that the seller would at the time of the sale require to know the
purpose for which the buyer was acquiring the particular goods in question;
otherwise he could not be certain whethexr a restriction applicable to a "consumer
sale" applied or not, Xoreover the first definition would oxoluge sales of
articles such as light bulbs or typewriters for uge in a trade or profession

in circumstances which would normaliy be regarded as sales by retail.

50. The disadvantage of the alternative definition suggested in Paragraph 470
of the Ilolony Report is that whilst it might aveid cextain anomalies which would :
arise under the more specific first definition, it does not draw so clear a demarc-

ation line and to that extent might be open to the eriticism of involving a
greater degree of uncertainty.

51.

The Law Commissions have congidered vhether the disadvantages of these defi-
nitions night be avoided and in particular whether the onus placed upon the seller
by the deflfinition put forward in paragraph 469 of the Molony Report could be

mitigated. -Tontatively the following definition is suggested:

"A lconcumer salet is a sale of goods which are of a typo cusiomarily boupght
for privato use or consumption, by a scllor acting in tho course of his trade
to a buyer other than a trade buycer, A trade buyer' is one who carrics on
or holds himself out as carrying on a trade in the course of which he manu-
facturos deals in or uscs goods of that type, and tho ocnus of proof that the
buyer in a trade buyer shall rest with the seller. 'Trade! includes any

trade, profossion or business,and a governmont departuent or public authority

shall for this purpose be deomed to be carrying on a business. 'Sale' includes
an agreement to seli,”

This tentative definition would not dopend on the seller's knowledge of the
particular use to which the buyer proposes to put the goods., It would suffice f-~»
him to know whether or not the buyer was or purported to bo a trade buyer; it
would be immateorial whether the perticular purchase was for a private purposc.
voreover, the suggested definition makes it clear that the onus is on the seller io
cstablish that the bLuyer was a trade buyer; and it is intended by its langvwage to
emphasizou lhe difference which ofton exists votween the bargaining position end

oxpertise of tho trade buyer and the private buyer vis-B-vis the sellew,
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52. It is the Law Commissions' provisional vicw that although there are difficul-

ties in cortain limited classes of case in defining a "consumer sale" it would

be possibic to devise a definition wihich would reduce the area of uncertainty to
a tolerable degree.

B. _Conswiler salos

An unqualified ban on contracting out

53. The Working Party considered that on sales to consumers the statutory con=-
ditions and warranties constitute a reascnable code of fair dealing end that,

pubjoct to the proposals in Part Il of this Paper, contracting out of thono
conditions and warrantios should be void altogether. Certain membexs wore not

satisficd that the definition of merchantable quality suggested in Part IT would
adequately meet the case of second-hand or imperfoct goods, sold as such, and
would have wished a specifiic ciception from the ban to bé made in theoir case.
But, in the view of the majority, the suggested definition was sufficiently
flexible to cater for these cases, particularly as it makes a specifie reference
to the price and description under which the goods are sold.

54. It should perhaps be mentioned that before reaching this conclusion the
Working Party considered and rcjected a rumber of possible solutions. It may be

of agsistance to readers of this Working Paper if throe of these are briefly
mentioned. One solution was that thore should be a ban on contracting out on sales
to consumers subject to specified cxoeptions. Those who argued egainst an
unqualified ban would no doubt regard the right to limit the seller's- obligation
for consequential damage as the most important matter for which a special excoption
should be made, But this is but ono of a numbor of oxceptions which might be
reasonable and accordingly this solution was rejected on the ground that it would
be impracticable satisfactorily‘to frame these exceptions. If this argument was
ghovm to have substance some thought that a more realistio alternative to an
ungualifiad ban would be a general test of recasonabloness on the lines of suoiion
3 of the ‘iisropresentation Act 1967. Anothor possible solution was the cxclusion
of contracting out on saleg up to a speecified meximum price, thus following tho
procedent of the Hire Purchase Act 1965, and the corrssponding Scottish Act. This,
too, was rejected bhecause any Iz Lmum adequate to cover sales to private purchascrs
would cover many morc commercial sales than in the case of hire purchase trans-
actions. Iwen if sales to corporato bodies were excluded as in the 1965 Hire
Purchase legislation there would be anomslous distinctions botwoen sales to small

businasses wich were incorporated and those which were not.

Drojposals and quostions on consumer galces

55, The Law Commissions ondorsc the proposal of thoe Working Party referroed to
in paragraph 53, subject to one question: Should the proposed ban on contracting
out of the statutory conditions and warranties in seotions 13 and 15 of the Sale
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of Goods Act apply to sales by auction? This question is of special importancs

if section 14(2) is to apply to auction sales - on which see paragraph 28 ashove.

564

The arguments which may be advanced in favour of giving speocial treatment

$0 aales by auction include the following:

5.

(a) In a number of circumstances auctions provide a convenient method of
disposing of goods which it would be difficult or less couvenient to sell
in any other way., In such circumstances the seller may not be in a
position to undertake that the goods comply with the statutory conditions

and warranties. Sales of surplus army and other goods by the governmont,

Balas of furniture and miscollancous household effeots and salos undor
Judiciel authority are ceses in point.
(b) 1In so far as any distinction is drawn between consumer sales and

commarcial sales it may be difficult in the case of some classes of sale

*for the auotioneer to iknow vheilier the buyer is or is not a trader. If

he were a trader he might have greater expertise gbout tho characteristics
and quality of the goods than either the seller or the auctionecer.

(e) It is well recognised and accoptod by bidders at many olasses of
auction sale that there is a speculative oloment in the {ransaction and
that it would be unreasonable to expoct thoe full benefit of the

statutory conditions and warranties.

Against these arguments may bo set the following considerations:
(a) The suggested reformulation of "merchantability" should provide
sufficient floxibility to meet the neods of those scllers who havoe a

limited knowledge of the goods or could only acquire such knowledge by
unreasonable exponditure.

{(b) The difficulties of the seller or awctioncer in describing goods

will in any ovent have to take account of the provisiona of tho Misrop-
resontation Aot 1967, and any contracting out of thosc provisions will

be void, subject to the discrotion of the court, under scotion 3 of that
Act,

(c) In somo cases tho goods which are sold by auction are works of art or
other articles of exceptionally high value, and tho advantago to the sellor
of stimulating competition amongst buyers by tho devico of an auction

ghould bo countorbalanced by his bearing full responsibility under the

statutory conditions and warranties, i

(d) Frocdom to contract out of the statutory conditions and warranties
at auction sales might result in abusive pracilocos.

(e) In practice tho case for excluding auction sales from control is
limited to seoond-hand or defeotive goods. Diffioulties undor this

head should bae mot by the proposed dofinition of "morchantable quality"
which will ompowor the courd to teko into account "all the circumstances,
inoluding tho prico and dogoription undexr whioh tho goods aro sold".
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58. If exclusion is to be permiticd in the caso of auction sales it scoms

clcar that this should be restricted to the exclusion of scction 14 and,

perhaps, section 13. Therc can be no justification for excluding the condi-

tions and warrantics of title under scetion 12 or the condition that the bulk

shall agrec with.the sample under section 15. Nor is section 14(1) likely

over to have any application o an auction sale since the buyor does not make
known the purpose for which ho reguires the goods so as to show thah he

relies on the soller's skill and judgment.  Furthermorc the case for allowing

an exclusion of scction 13 (that the goods conform o tho dosoripvion) scows
much woakor then that for allowing on oxolusion of sootion 14(2). It io
npprociated, nowovar, that il scotion 13 could.not be excludod ari doalors
anlliag old mastars might have to reviso their prosont somowhat esoteric
moethods of descfibing tlhe picture's authorship.
would not vo a bad thing.

Tt may bo thoughb that this

Accordingly before coming to any conclusions the Law Commissions seck
views n3 to whether:

{a) an oxclusion of the statutory conditions and warranbies should be
permissible in the case of sales by auction, and
(b) if so, to what extent?

C. Commorcianl sales

Should contracting out of the statutory conditions and warraniies be extendcd
beyond consumer sales?

59, It was tho viow of the majoriiy of the Working Party that any control

of contracting out of the statutory conditions and warrantics boyond the con-

sumor lovel would be unjustificd., The main arguments for and against such

control are spt out in the two following paragraphs,

60. Those who opposc tho cxtension of control o commercial oalose roly on
the following main avgumonts: '
{a) The liolony Report reforred (in paragraph 3) to a distinctive factor
which exists even in the case of small traders: "thoy havo elucted to
buy and sell as a matter of business"; it also took the view (in paro-
graph 432 vwhich, however, rocognised that the mattor might wrequire further
consideration) that those who constitute the commeroiml links in the chain
of distribution of consumer goods arc “fully capablo of protecting then-

gelves.  Tho present ovidence before the Working Party supporte both of

thecse points.
(b) In cormercial contracts it is of paramount importanco to ostablish
uith certainty vheore tho wisk liow so that prieoé and insurance can b7
arranged accordingly. It ofton accords with the intorosto of both
partios that the buyoer should accept tho risk, Corteiniy is enother
important factor. Lowyers should be able fo advige thoir clientnlwith
confidenco and litigation should be reduced, '

{¢) Bven if some commorcial buyors are in neod of protcction thoy
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61,

represent too small a minority to justify the extonsion of control
to the vhole field of commercial contracts.

(4) The judicial re~writing of commercial contracts might in some cases
produce inequity between the parties.

(e) Bxport sales might be prejudiced if British sellers were subject to
restraints to which their foreign competitors are not subject.

Those who favour the extension of control to commercial contracts rely on

the following main argumentes:

{a) Whilst it is true that most of the complaints about the existing lew
have come [rom private consusers there are indications that certain business
purchanora aleo need proteotion. The NWational Farmexd Union, for example,
has ziven evidence asbout harsh exemption clauses used in the sale of
agricultural machinery to farmers.

(b) Wnile the weight of commercial opinion so far expressed has been
hoatile to the extension of control to commercial transactions, it is
noteworthy that the Motor Agentd Association would regard as inequitable

any proposal which forbade exemption clauses in the retail sale of motor cars
whilst permitting it on sales to the retailers.

(e) It is practically impossible to devise & definition of consumer sale
which completely avoids anomaly, for example, by failing to distinguish the
purchase of a motor car oxr typewriter by a doctor from a purchase purely
for private use, 'The Society of Motorx Manufacturers and Traders has already
put the question why the purchaser of a commercial wvehicle should nbt have
the same rights s the purchaser of a private motor car. ‘

(d) The attempts of the courts to control exemption clauses in commercial
sales by the restrictive interpretation of terms and the application of the
doctrine of fundamental breach show that there is a problem to be faced
beyond the consumer level. . .

(e) It would produce highly anomalous results to forbid contracting out

of liability for misrepresentation, az section 3 of the Misrepfesentation
Act does, while permitting it in the case of the statutory conditions and
warranties, The two are inextricably interwoven and wheve there is a
breach of section 13 there will necessarily'have been a misrepresentation
elsc as will generally be the case where £here is a breach of section 14(1),
and sometimes where there is a breach of section 15.

Alternative courses of action in relation to commercial sales

62.

In the ligh{ of the above arguments aonsideration is now given to the

various courses of action which have been canvassed with regard to contracting

out of the statuory conditions end warranties in commereial sales,
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o contxol of c¢ontrecting out _in commercial sales; General guestion as to the
rosition of retailers

63. This solution calls for no comment beyond the arguments set out in
paragraphs 60 and 61, But it does give rise to an important question upon which
the Ly Commissions invite the views of retailers, both large and gmall, Would
retallers regard themselves as being put, in practice, in an unfair peasition

if the law put an outright ban on exemption clauses imposed by retailers whilst,
as o matter of law, allowing such clauses to be imposed upon retailers by those
from wnom they obtain their supplies?

A boy_en contracting cut on salecs to the ultimate congumemy of poods whether fur
Drivatc or business purnoscs

64. Ona pfoposal which has been advanced is based upon the view that the dividing
line between those purchassrs vho need provazction against contracting out” of
the statutory conditions and warrantics and those who do not does not depend
merely upon the liltelihood of inequality of bargaining power. The suggested pio-
tection of private consumers is based upon this likelihood. But it is suzgested
that another imporiant test should be the likelihood of the-buyer being at a dis-
advantage in his ability to judge the quality of gooda. A trader may be expert in
his judzment of nwoducts in which he habitually deals. But when a farmer buys a
tractor or a trader or professional man buys a complex piece of office equipment
he may be no hetter able to judge its technical qﬁalities than the private
purchaser of a vefrigerator. It has therefore been suggested that the definition
of a sale to a consumor should be so framed as to include the end-purchasers of
goods for the nurposzes of a trade or busincss who may nced protection as much as
the private purchascr. The objection that this miéht extend to transactions at

a lovel where the purchaser would manifestly be capable of safoguarding his ovn
inforents could, it is suggosted, be met by imposing.a price limit beyond which
there would be no restrictions on contracting out, Tho forbe of the argunents
supporting this proposal in principle are appreciated, btut the Law Commiszions
have concluded provisionally that it would be difficult to formulate a workable
gefinition of a “consumer sale" on these lines. They invite comment on the
desirability and practicability of legislation on the lines indicated in this
parayraph.

contrecting out to be bamned, save whorg roasonable

65. A pro?osal which was much debated within the Working Party ie that con-
tracting out of the statutory conditions and warrantios should be of no effect

on any sale unless a court allows reliance upon it as being fair and roasonable

in the circumstances of the case. This proposal which follows the precedent of

8.3 of the Ilisropresentation Act 1567 has the advantage of avoiding a dofinition of
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_ “"eonsumer sale" and of providing the courts with a flexible instrument of control.
It also has the advantege of providing a consistent rule as regards condition and
warranties on the one hand and misrepresentations on the other, As alrcady
pointed out, wherever there is a breach of section 13 of the 1893 Act (implying

a condition that the goods agree with the deseription) there will necessarily

be a misrepresentation also and often the same will apply to breaches of

sections 14 and 15, It would be somewhai anomalous if one rule (section 3 of

the Misrepresentation Act 1967) applied to contracting out of liability fox
misrepresentation and a different rule applied to contracting cut of the
stotutory conditiong and warranties. It was contemplated that legislation on

the lines of this pronosal might contain "guide lines" for the assiptance of

the court by indicating particular matters which the court should take into

. account, for example, the abuse of inequality of bargaining power, In relation
to commercial sales strong opposiidon o this proposal has been expressed on a
number of grounds, Aparf from the general objections to the extension of

contrel t¢ comaercial iransactions particular objection was taken in the Voxking
Party to putting the onus of proof upon the paxrty seeking to rely upon the
axemption clause, There were also objections on the further ground that if

the precedent of the Hisrepresentation Act 1967 were followed reasonableness
would not be judged sdlely on the basis of the facts kmown at the time when

the contract was made but aiso in the light of subsequent events and circumstances.
A general dispensing power of this nature would, it was contended, intwoduce

an intolerable degree of uncertainty into many commercial transactions. Accord-
ingly most members of the Vorking Party favoured a variant of the proposal
reversing the burden of proof and maling the date of contract the material date
for judging the reasonableness of any contracting outb prpviaioné (as in s.2-302
of the U,S, Uniform Commercial Code(4)).

Queations on the nroposals set out in parapraph 69

66, 'the Law Commissions invite comment on the following questions:-

(1) tould a measure of control of commercial sales on the lines referred

to in paragraph 69 be desirable in principie?

(2) should the onus of proof be upon the vendor (to prove the reasonableness
of the exemption clause) or upon the purchaser (o prove its unreasonableness)?
(3) Should the test of reasonableness be applied as at the time of the
contract or in the light of all the circumstances which have caused tﬁe

issue of reasonableness to be raised? '

(4) If the answers to the above questions were to favour a test of
reasonableness which differs from the provisions of section 3 of the Mis-

reprosentation Aot 1967, should that section be amended and if so in what
respocts?

(4) See Appendix C.
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Control with the assistence of the Restrictive Practices Court by "orior
validation" or otherwise

67. It has been sugpested that the uncertainty as to the enforceability of an
exemption clause that might arise if such clauses were subjected to an ex post
facto test of reasonableness could be avoided by some procedure (similer to

that wiich is available under the Israeli Standard Contracts Law 1964(5)) whereby
a contracting out provision could be tested, in advance of its adoption,
before the Restrictive Practices Court or some similar body, and pronounced veid
if held, in all the circumstances, to be unfeir. As & variant of this pro-
cedure it has also boen sugrosted that an exompiion olause should be void

unless approved by the Restrictive Iractices Courg ﬁpon the application of the
rarty who intends to impose it. The Law Commissions agree with the view of the
Working Party that neither of these suggestions would be practicablo.

68. Another variant of this type of procedure would be to confer upon the
Registrar of Restrictive Trade AfZreements a power, coxercisable onh complaing
or on his own initiative, to bring before the Restrictive Practices Court
clauscs which he regards as unfair, This might bo combined with & procédure
cnabling manufacturexs or other interested parties to have standard clauses
brought before the Rostrictive Practices Court fox approval.

69. lowever, any proccdure of this cheractor would have the disadvantage that
wvhilst it might be well adapted for the scrutiny of standard forms of contract

it would not be suitable for the scrutiny of "individual" contracts., Differcnces
between parties about to enter iﬁto a non-standard contract as to fairness of

a particular clause in the particular circumstances might thiust a great volume
of wori: upon the court. If on tho other hand the parties and more partiéularly
partics to a proposed commercial contract were in agrecmont as to the faiinges

of coriain contracting out provisions, the oourt's function would be formal
rather than real.

70. filoreover, if such a fora of procedure were to be applicd to consumer sales
it might well have to be combined (as in the Israeli Standard Contracts Law),
with a power in the ordinary sourts to sirike down unrecasonable clauses. This
might in certain circumstances raise problcms of comity between the Restrictive
Practices Court and the ordinary courts, for example, where the latier wore
called upon to pronounce upon the reasonableness of provisions which were the
subject of proceedings still pending in the former court. In practice these
problems might well be resolved without serious difficulty.

(5) Soe Appendix D.
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Questions on the solution re:2rred to in pererravh 68

71, The law Commissions invite comment on the following questions:- o

(1) Would a proposal on the lines suggcstéa ih‘parééféﬁﬁ_ﬁélp?p}idg.;"

a vorkable means of dealing with wnieasonable clauses purporting to

contract cut of the statutory conditions and warranties in commercial

‘sales and yeot avoid the disadvantapge of undue interference with commercial

bargains?

(2) Would it be practicablo to combinc that proposal (or any other tech-
nique for the prior approval of stantard forms of contract) with a power
vested in the ordinary courts to strike down a contracting oul provision
vihieh had not boon givaﬁ »riox approval?

Insurance
72, The Working Party were conscious of ¢he importance of faking fully iante
account the probable impact on insurance of any proposal which would have the
eifeet of plreing firmly upon sellers such risks against which they can at
rresent protoct, themselves by contractual provisions, absolving thom from,.
liability or limiting their responsibility. In their Interim Repoxt they
referred to the views which had been expressed to them by insurence cxperis
who had becn good enough to discuss this mattor with tho Working Party. The
views expressed on the assumption of a ban mitigated by a test of rcasonableness
may be swumarised as follows:-

‘ (a) With regard to accident insurance there would scem to be no insuperable

problem. Cover is readily available at present against personal injufy‘or

‘ damaée fo property resulting from accidents causcd by dofective products.

The use of cxemption ciauses is rarely véry material in assessing the

premiwn gince insurcrs realise that eoven if the clause is 1ugally-waﬁcrtight

business considerations may make it impossible or inexpedicnt to roely upon
it, The most important factors arc tho insurance experience with a givon
type of goods and the ciaims record of a particular assurcd. 1t is however
the gencral practice in this country to fix a meximum in respect of any

one claim and/or a maximum in respect of claims by the same assured. .\The

barming of cxemption ciauses might increase the present rates of insursnce,

but prevailing rates are not high and even if they were doubled the ratos
~would still be so small in relation to turnover as not to give wise to-

any significant incrcase in the price of goods.,

(b) Quality insurance howcver presents special probloms and so doos
insurance to cover consequential risks such as loss of profits., It is

not at presént the practice in this country to cover by insurance the cost

of replecing faulty or subsiandard goods or a consoguential loss of profita.

If thero was a demand for this type of insurence it would no doubt

met. But it would bo necessary for tho law to make it quitolcluar where
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liability lay. Lack of risk experience in this field makes it difficult

to prodict the likely cost of such insurance. Premiums would probably be
fairly steep at the outset though in time rates would adjust themselves

in the light of tho exporiconce gained.

73. The Law Commissions would welcome any further views on this aspect of the
matter, o

Intornational Sales:
Act 1967
T4.

sales subject to the Uniform Laws on International Salcs

leforence hae boen made in this Papor to the Uniform Laws on Intorhationad

‘Sales Act 1967 and to the gencral problem of international sales, and more

porticularly of oxport sales. For the purposes of this Working Papcr it is for

consiGeration how far account would requlro to be taken of the prov1alons of

that Act, when it comes into operation, and whether special provisions would
have to be made for intormational saloes.

79, The folloving tentative points are made:-

{a) It would scem to hc necessary to make sure that insofar as contracting
out of the statutory conditions and warrantics is prohbited or limited, a
similexr measure of restraint should he applicd to any domestic sales to
which the corresponding provisions of the Uniform Law, set out in Schedule 1
of the 1967 Act, is applicd by agrecment between the parties,

(b) It might be necessary, morc particularly if control of contracting out
were applied also to sales heyond the consumer level, to make similar
provisions in relation to import sales subjeot to the Uniform Low; one
important object of such control would be to reinforce the legal protection
accorded to domestic consumer sales.

{c) Tho oxtension of control to oxport salos governed by tho Sale of

Goods Act or the Uniform Law would require consideration, In practice the

British exportor would heve to pay regard to any "mandatory provisions of
law" operative in tho country of destination which by reason of Article ¢

of the Uniform Law would have applied had the Uniform Law not been chosen

by the parties as the law of the contract. In certain markets this might

put British oxporters to an unfair disadvantage in relation to foreign
compatitors not subject to similar restrictions.

(d) The points made in paragraphs (b) and (c¢) above would in practice be
of limited materiality if control of contracting out of the statutory
conditions end warranties wore to be limited to consumor sales.
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PART VI: COWTRACTING OUT OF

LIABILITY FOR NIGLIGENCE

76.

On a sale of goods there may be a claim in nogligencé against the seller
or against the manufactwrer, or, very occasionally, against an intcrmediate
distributor, 4 claim againet the seller will normally be an alternative to &
claim under sections 12-15 of the Sale of Goods Act. The latter alfords a
batter remedy to the buyer, for all he has to prove is that there is something
wrong with the goods; he need not prove any kind of negligence on tho part of
the seller, Accordingly a negligonce claim is rarely brought against the seller
unlogs (i) liability undew soctions 12=15 han boon oxoeluded and (ii) tho
cxomption clause is not wide enough to excludo liability for negligence. If
the exclusion of scetions 12-15 were prohibited, there would be still less’
scope for claims in negligonce. DBul some would romain. Section 14, either in
its present form or in the amended form which we have proposed, &oes not apply
to private sales or cases where the buyer relies on tho manufacturcr's
advertising and not on the seller's skill and judgment. ZEven in trade salea

there will still be casos where the goods measure up to the roquircment of

scetion 14, yet the seller is liable in negligonce boecause he has given no waming

of the dangers involved in using the goods.

77+ 0Of greater importance are manufacturers' "rmuarantces" whioh purport to
cxclude liability for the megligonce of the manufacturor and, somctimes, of
intermodiate distributors. The liolony Committce, which touched on the subject
in paragraphs 474-478 of their Report, was urged from s¢veral quartors to
prohibit contracting out of liability for ncgligence in consumor sales, but they
folt that they ougnt not to make such a recommondation, as this would involvo
ontering upon the law of tort which was outside theix terms of roference. Thoy
pointed out that contracting out of limbility for neogligenco was not confinod
to contracts of salo of goods but extended to many typus of contracts for the
supply of scrvicoé; the problem of manufacturcrs' "guarantcos" was but one facet
of a far wider problem, namely whether the frecdom to contract out of liability
for tort should bo restricted. The Committee emphasisced that _
(a)  if manufacturers were prohibitod from excluding liability, a benefit
would be conferred on the‘purchaser of goods which was demicd to the user
of services, and
(b) it would not be proper to discriminate against one single class of
contractor among the many who rely on oxemption clauses as a gafeguard
rom negligence liability - an argument which has particular force where
the purchaser has a valid claim against the retaller in contract.
They considercd, therofore, that thovwhole subjeot roquired comprchensive study,
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78. The Working Party'ruaghed the same conclusion as the ifolony Committce.
Conscious of the desirability of avoiding anomaloué disfinctibﬂé between oontracts
of sale of goods and contracts fox thé'pfoVisibn of ‘sorvices, the Working Party
tock the view that recommendations regarding exclu51on of llablllty for negli-
gence in contracts of sale of goods could not be made untll a full oxamlnatlcn
had becon carried out of the exclusion of liability for ncgligence in contracts
for the supply of services also, The Working Party is now cngaged on a compre-
hoensive study of the whole problem and proposcs to deal with the wholo subject
of liability for negligence in its Final Report., The Law Commissions considor
that tho roasons which promptod the Working Party to reaoh this conoluaion,

are valid ones, and that tho postponomont of tho roport on tho subjoot is Jusii-

fied in the civoumstances. They accordingly ondorse the Working Party's
decision,.
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PART VII: SUMMARY OF CONCLUSIONS AIID OF QUESTIONS

UPON MICH COMMENT IS INVITED

Amendrients to sections 12-15 of the Sale of Goods Act 1893

It is proposed that:

(a) Section 12 of the Aot should be amended so as to give effect
to the recommendation contained in paragraph 36 of the Twelfth
fleport of the Law Reform Cormitiee, whereby a buyer who is entitled
to relief because he has not acquired a good title to the goods,
must give credit for any benefit he may have had from the goods
while they were in his possession. (Paragraphs 10-12),

(b) In seotion 14(1) the requircment that goods shall be of "a
description which it is in the‘course of the seller's business to
supply" should be repleced by the requirement that the seller was
Yacting in the course of frade or business", and the provisc exoluding
sales under a patent or othor trade name should be deletod. (Para-
graphs 14-16). Views are invited on whether section 14(1) should be
re-viorded on the lines set out in paragraph 17.

(e} 1In section 14(2) the condition of merchantable quality (or in
Scotlands warranty) should ceasc to be limited fo sales by descrip-
tion and the requircment that the seller must have been dealing in
goods of the relevant description should be replacod by the.regquire-

ment that he was "“acting in the course of trade or business". (Para~
graphs 18-19).

(d) "lerchantable quality" should be defincd for the purposes of
sootion 14(2) and sootion 15, and saction 14{2) should be
re-formulated on the lines set out in paragraph 23 with the sub-
stitution of "by a seller ccting in tho course of trade or business"
for "by way of trade". (Parographs 20-28 and 30),

(e) A clause should be added to scoction 14 to the effeet that where
goods aro sold through an agent or auctioncer acting in the course

of trade or business, the gbods shall be decmed to be sold by a
seller acting in tho course of trade or business, (Paragraphs 27-28).

(f) It should no longer be a requirement that for the purposes of
section 15 it must bo shown to bo & torm of the contract that the sale
is & sale by sample and that, if the contract is reduced to writing,
this torm must be inoluded in tho writing, (Paragraphs 30-31).
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(g) In consumer salos the boenefit of the sollex's obligations undor

scotions 12-15 should be extended to any person who may rcasonably be

expected to usc, consume or be affected by the goods. (Paragraphs 32-37).

But views are invited on vhether this extension should
(a) be limited to cases of personal 1naury,‘ or
(b) cover damage to property as woll; or o
(¢) ocover all financial loss |
(Pavagraphs 38-41).

Contracting out of £ho conditions and warrantios 1mpllcd by sections 12-15
of tho Spla of Goods Aot 1693 0

80, It is proposed that any contraciual provision which purports to oxorpt

the soller from any obligation arising from a breach of any of the abovo
conditions and warranitics shall be void on a consumer sale as fentatively
defined in peragraph 51. (Paragreph 53). But views are invited on the
question whothoer an exclusion of tho statutory conditions and wgrrbntioa
should be permissible in the casc of auction sales, and, if so; to what
oxtent. (Paragraphs 55-58).

8l. Views are invited on the following queations rolating to commercial
sales:
(a) Should contracting out of tho statutory conditions and warrenties

be completely free from control on such sales? (Paragraphs 60, 61

{(b) If thore ware no control, would this lecave rotailors in an
unreasonably vulnorable position in the ovont of control being

inposed on cxenption clauses in consumeor sales? {Paragraph 63).

(6) Would it bo practicable to invalidate contracting out of tho
statutory condifions and warrantics on sales to all end-purchasors

of goods whethur for privatce purposes oxr for the purposes of a trade
or businsss? {(Paragraph 64).

(d) Should contracting out of tho statutory conditions and
warrantios be subjoct to & goneral tost of rcasonablencss on the

lines of section 3 of the Misropresentation Act 1967? (Paragraph 65).

(e) If a genoral tost of reasonabloness were applicd should the onus
of proof be upon the scller (1o prove the ressonabloness of the
oontracting out clause) or upon tho purchaser (%o prove tho unreason=
ableness of the contracting out clause)? (Paragroph 65).

(f) If a general tost of roasonablecness wore mpplicd should it be
applied as at tho time when the coniract was nmado or in tho light of

the circumstances vhich have caused the issuo of roasonsblences to
be raised? (Paragraph 65).
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(g) If the answers to questions (e) and (£) above wero to favour a
test of reasonableneass which differs from tho provisions of section 3
of the Misrepresentation Act 1967, should the scotion be amended and
if go in what rospects?  (Paragraph 65). '

(h) Would semo forn of control by the Restrictive Practices Court
(or some other special court or body) on tho lines suggeéted in
paragraph 68 provide a workable mcans of dealing with unreasonablo

_contracting out provisions on commercial salcs whilst avoidiﬁg the

disadvontage of unduc interferonce with commercial bargains?

(Paragraphs 68~70),

"

(i) Would it be practicable to combino the form of contxol referred

to in (h) with a power in the ordinary courts to declare invalid, as
being unreasonable, o contracting out provision which had not been the

subject of g prior approvel by-the Restrictive Practices Court (or
such other special court or body ito which the jurisdiction might be
given)? (Paragraphs 68-70),

(3) Should any, and if so what, special provisions be made with
rospoct to international sales? (Paragraph 75).

“ 32 - /APPENDIX'



- p—

APPENDIX A

JOINT WORKING PARTY ON EXEMPTION CLAUSES IN CONTRACTS

: Joint
| Chairmen:

| Appoin~
ted after
consulta-
tion with

{ the orga-
nisation
shown in
brackets

Mrs. L.%®. Vickers (The Consumer Council:

The Hon. Lord Kilbrandon (Chairman of the Scottish
Law Commission)

Mr. Andrew Martin, Q.C. (The Law Commission)

Professor T.B. Smith, Q.C. (The Scottish Law
Commission)

Mr, L.0.B., Gower (The Law Commiseion)
Mr. M. Abrahams (The Law Commission)

Mrs. E.L.K. Sinclair {(Board of Trade: +till
February 1967)

Mr. S.W,T. Mitchelmore (Board of Trade: Ifrom
February 1967)

Miss G.M.E. White (Board of Trade)

Mr. J.A. Beaton (Scottish Office)

Mr. J.B. Sweetman (Treasury Procurement Policy
Committee)

Mr. Stephen Terrell, Q.C. (The Bar Council)

Mr, M.R.E. Kerr, Q.C. (The Bar Council: appointed
FPebruary 1967)

Mr. Peter Maxwell, Q.C. (The Faculty of Advocates)

Mr. W.M.H., Williams {(The Law Society: resigned
February 1968)

Mr. J.H. Walford (The Law Society: appointed
February 1968)

Mr., G.R.H. Reid (The Law Society of Scotland)

Mr, R.G. Scriven (Association of British Chambers
of CommeXce)

Mr., W.E. Bennett (The Confederation of British
Industry) '

Mr. Gordon Borrie (The Consumer Council)

Mrs. Beryl Diamond (The Consumer Council: resigned
Pebruary 1967)

appointed
February 1967)

Secretary: Mr., R.G. Greene (The Law Commission)

Mr. Justice Scarman, Chairman of the Law Commission, attended
some meetings.
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AVPENDTX B

SECTIONS 12-15 SALE OF GOODS ACT 1893

.12. In a contract of sale, unless the circumstances of
the contract are such aé to show a different infentipn, fhere
- . .

(1) An implied condition on the part of the sellexr that
in the case of'a sale he has g right to sell the goods,
and that in the case of an agreement to sell he will
have a right to sell the goods at the time when the
property is to pas#: o

(2) An implied warranty that the buyer shall have and
enjoy quiet possession of the goods:

'(3) #&n implied warranty that the goods shall be free from
any charge or encumbrance in favour of any third party,
not declared or known to the buyer before or at the

time when the conitract is made.

13. Vhere there is a contract for the sale of goods by
description, there is an implied condition that the goods_
shall correspond with the description; and if the sale be by
sample, as well as by description, it is not sufficient that

the bulk of the goods corresponds with the sample if the goods

. do not also correspond with the description.,

14, Subject to the provisions of thig Act and of any
statute in that behalf, there is no implied warranty or con~-
dition as to the quality or fitness for any particular purpose
of goods supplied under a contract of sale, except as follows:-
(1) Vhere the buyer, expressly or by impiication, makes
known to the seller the particular pufpose foxr which

the goods are required, so as to show that the buyer
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relies on the seller's skill or judguent, and the goods
are of a description which it is in the course of the
sellier's busifiess 1o supply (whether hqueﬂthe'manu-
facturer or not), %there is an implied condition that
the goods shall be reasonably £it for such purpose,
provided'that in the case of.a contract for the sale

of a specified article under its patent or other trade

nane, there is no implied condition as to ite fitness

for any particular purpose:

(2) Vnere goods-are bought by description from a'éeller
who deals in goods of that description (whether he be
the manufacturer or not), there is an implied condi-
tion that the goodé shall be of merchantable quality;
provided that if the buyer has examined the goods,

~there shall be no implied condition. as regardé defects
which such examinafion ought to have revealed:

(3) An implied warranty or condition as to quality or

fitness for a particulsr purpose may be annexed by the

usage of trade:

(4) An express warranty or condition does not negative a

warranty or condition implied by this Act unless

inconsistent therewith.

15.~(1) A contract of sale is a contract for sale by
sample whcere there is & term in the contract, express or
implied, to fthat effect.
(2) In the case of a contract for sale by sample -
r(a) There is an implied condition that the bulk
shall correspond with the sample in qualify:
(b) There is an implied condition that the buyer

shall have a reasonable opportunity of comparing
the bulk with the sample:
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(e)

There is an implied condition that the goods
shall be free from any defect, rendering them
unmerchantable, which would not be apparent on

reasonable examination of the sample.
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LPPIIIDIX C

5.2-302 OF THO U.S. UNIFORM COMMERCIAL CODE

1. The text of the scction, which applies only to éontracté for the
sale of goods, is as follovs:

(i) If the court as a matter of law finds. the contract or any
clause of the contract to have been unconscionable at the
time it was made tho court nay refuse to enforce the contract,
or it may onforca the remainder of the contract without the
unconscionable clausa or it may so limit tho application of
any unconscionable, clausc as 1o avoid any uncongcionable
rosult,

(2) Vhen it is claimed or appears to the court that the contract
or any clausc thoreof may be unconascionable the partioes
shall be afforded a rcasonable opportunity to presont
ovidence as to its commercial setting, purvose and effect
to-aid the court in making tho dotormination.

2, The Uniform Commeorcial Code was promulgatdd in 1952 and rovised into
its present form in 1958, 3By January 1, 1968, it had been adoptod by

49 of the 50 states (the oxcoption being Louisiana) and by the District
of Columbia., Of the states which have adopted tho Codo both Celifornia
and North Carolina have omitted s,2-302,

3. The purpose of the section is oxplained in a comtiont publishod with
it of which tho following is an excdrpt: '

"This section is intendod to make it possible for tho courts

to polico oxplicitly agninst the contracis or clauscs which they
find to bo unconscionable. In the past such policing has been
accomplished by adversc construction of language, by manipulation

of the rules of offor and acceptance or by determinations that

the ¢lousc is contrary to public policy or to the dominant purpose
of the contract. This gection is intended to allow thoe court to
pass directly on tho unconscionabilify of tho contract or partioular
elauge therein and to make a conclusion of law as to its
unconscionability, "

The basic test is whethor, in the light of tho goneral commercial
background and the commoreial nccds of tho particular trade or case,
the clauses involved aro so one-sided as to bo uncongoionablo under
tho circumstances oxisting at the time of the making of the contract.
Subsection (2) makes it clear that it is propor for the court to
hear evidenca upon thoece questions. The principle is one of tho
prevention of opprossion and unfair surprise (of . Compbell Soup

Co. v. Wentz, 172 F.2d 80, 3d Cir., 1948) and not of ‘disturbance of
allocation of risks bocause of superior bargaining power ..."
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This part of the comment includes a list of cases, both fmerican
and English, which illustrate the underlying basis of the section.
They arc pre-Code cases and are in the main "commorcial' rgthor than
"consumor" contracts, including for the most part cases wheore courts of
equity have rofused specific onforcement or courts of law have strictly
construed one-sided clauses, to deny a party tho full benefit of a

clause obteinod through the abuse of a clear imbalance of bargaining
power,

4, There is no definition in the Code of what congstitutes an "uncon~

scionable clause", In carly law "unconscionable" contracts were those

which wero harsh and oppressive, associatod with fraud, mistake or gross
inadequacy of consideration. Tho concopt was froquently cmployed by
courts of cquity as o ground for rafusing specific performance; it was
also available to a limited extent as a defence at law. 4An DInglish
euthority has desoribed an unconscionable controact as one

"such as no man in his senses and not undoxr a delusion would

make on the one hand, and as no honest and fair man would accept

on thoe other ... of such even the common law has teken notice™,

{Chesterfield (Earl of) v. Janssen (1751) 2. Ves. Sen., 125, 156,
per Lord Hardwicke),

B From the cascs citod in tho comment and from other scetions of the
Coda (o.g. 5,2-T19(3) doaling with damagos).it.seems clear that a wider
‘meaning than this was intendod., It has been suggested that from a
reading of tho Code as a whole "unconscionable" can be equafed with

Mgrossly unfair".(l) In the case of Kansas City Wholesale Grooory Co.

v. Weber Packing Corporation, 73 P.2d 1272 (1937), referred to in the.

comnent on §.2-302, a clausce limiting the time in which complaints could
be mode was held inappliceble to latent defoots in a shipment of oatsup
which oould only be discovered by microscopic analysia, The clement of
unfair surprise referred to in the commént would appcar to include cases

of terns in small print on the reverse side of a standard form contract
not’ read by the buyer or drawn to his attention (Egpqinggen v,
Bloonficld Motors, 161 4,24 69 (1960), - a case of attemptod disclaimer
of an implied warranty of merchantebility which was held to be "so
inimical to the public good as to compol an adjudication of its
invalidity"). Opprossion in the scnse of too hard a hargain resulting

from a disparity of bargaining power is illustraiod by the case of

.{1) 45 Ia.L.Rov. 843, 849 (1960),
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Canpbell Soup Co. v. Wentz, 172 F.24 680, 34 Cir. 1948, whore a PFederal

Court of Appeals refused to enforce a contract for the sale of carrots
taking strong exception to a ciausc vwhercby in cases where Campbell's
viere provented from taking delivery in certain cirocumsiances, e.g. &

gtrike, the growers roquirced Campbell.'s congont to dispose of their
carrots elsevhere,

6. lAs yet there have beon fow cases on the seetion so that no clear

Judicial definition of unconscionability under the section has been
cevolved. The picture has however beon filled out by decisions on other
sections of the Code which use the sane test, and cases where the courts
have found a pouer of unenforceability on this basia at common law,

e.g. Williams v, Walker-Thomas Furniturce Co., C.A.D.C. 1965, 350 F.2d 445.

In that case unconscionability at cormon law was held to include "an

absence of meaningful choice on the part of one of the parties together
with contract terms which unrcasonably favour the othor party".

7. Tho dcarth of cases under 8.2-302 may be partly explained by the
greator roadiness of the Amcrican courts as compared with courts in thia
country to refuso to enforce contracts which they regard as harsh and
unfair by direct findings that tho coniract is contrary to public policy,
Thus in Tunkl v. Regents of the Univorsity of California, 383 P.2d 441, Q983
the Supreme Court of California (a state which has adopted the Code but

not 8.2-302) held that a clause oxeupting a party from liability for
personal injury caused by nogligence may be iuvalidated on public policy
grounds vhere there is marked inequality in bargeining power. It may

not therefore be nocessary in many cases to seek to rely on 8.2-302
savo a8 a last resort,
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APPENDIX D

ISRARLT STANDARD CONTRACTS LAW 1964

1, In this Law -

"standard contract" means & contract for the
supply of a commodity or a service, all oxr any of
whose terms have been fixed in advance by, or on

‘behalf of, the personsupplying the commodity oz

- Definitions

service (hereinafter referred to as "the supplier")

with the object of constituting conditiond of many

~contracts between him and persons undefined as to

their number or identity (hereinafter referred to

as "the customers"); “commodity" includes land and

rights over land, and rights of hire and lease;

"terms of a contract" includes terms referred to in

the contract, and any condition, waiver or other matter

forming part of the bargain without being expressly

stated in the contract itselfl, but does not include a

term specially agreed upon by a supplier eond a
customer for the purpose of a specific contract;

"restrictive term" means any of the terms specified '

in section 15; “court" includes a tribunal and an

arbitrator.

2. A supplier who enters, or intends to enter, into

agreements with customers by a standard contract, may
apply to the Board appointed fox tihe purposes of the
Restrictive Trade Practices Law, 5719-1959 (herein-

af ter referred to as "the Board") for approvsl of the

restrictive terms of the contract.

3, Applications for approval under this Law shall be

denlt with by the Board composed of three mewbers, whe
* shall be the Chairman of the Boaxd or any other judge

appoinied for that purpose by the lMinister of Justice
and two members of the Board, one of whom at least
shall not be a State employee.

4, The Board shall not entertain an application for
approvel made after an objoction against & restrioctive
term of the oontract has been raised in a suit between
tho supplier and one of his cuatomers, nox shall it
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entertain an application for approval of & term which

a court has, under section 14, decided to regard as

void,
5.  VWhore an application for approval hos been made, Powers, of
the Board may, after hearing the applicant and the Board,
Attorney-General or his representative and after giving
every person designated under the regulations as a
rospondent an opportunity to state his arguments,
approve any restrictive term of the contract or rofuse
to approve such term. '
6. In deciding upon the velidity of a restrictive Mattors to
- . N . be consi-

term, the Board shall consider whether, having regexd dered by
to the terms of the contract in their enitirety and to Board.
all other circumstances, such term is prejudicial to
the customers or gives an unfair advantage to the
supplier likely to pwejudice the customers.
7« For the purposes of summoning witnesses and - Taking

. . . © gvidence;
talding evidencoe the Board shall have all the powers PTOCOAUTO
which a District Court has in civil matters, The :
Board shall determine its procedure in so far as it
has not been prescribed by the Minister of Justice
by regulations.
8, Tne applicant, the Attorney-General and any * Appeal.
person designated under the regulations as a respondent
may, within 60 days, appeal against the decision of the
Board to the Supreme Couxt,
9. in approval of the Board shall be valid for a - Period of
period of five ycars from the day on which it was :glldlty
given or for such shortor period as may bo fixed by - approval,
the Board in its decision.
10. i restriciive term of a standard contract : Effect of

approved by the Board shall be of full offect in approvals.
every contract made in accordance with that standard

contract before approval was given or during the

period of its walidity, and tho provisions of

section 14 shall not apply thereto.
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A restrictive torm of a stanfard contract which

thoe Doard has refused to approve shall be void;

however, if before approval was roefused that standard

sontract had been appvoved by the Board, the refusal

ghall not affect any contract made in accordance with

that standard contract before such approval or during
the period of its wvalidity.

12.

The Board shall keep a rogistor of its decisions;

the register shall be open for inspection by any

person. The Board may publish its decisions in such

form as it may deem fit in the public intorest.

13.

Where the Board has approved thoe torms of a

standard contract, the supplier shall indicato
the fact of approval on the face of every contract

vhich ho makes with a customer aftor the approval

vwas given and during the period of its wvalidity,

There no such indication was made on the face of a

particuler contract, a court may, notwithstanding the

Board's approval and the provisions of section 10,

act in respoct of such contract as provided in

14.

.section 14.

Where, in any legal procecding between a supplier

and a customer, a court is satisficd that, having

regard o the terms of the contract in their

entivety and to all other circumstances, a restric-
tive torm is prejudicial to the customers or gives
en wnfaeir edvantaze to the supplier likoly to

prejudice the customers, it may rogard the term or

any part of it as void and may ordor tho return fo

tho customer of anything given by him on the strength
of such term.

15.

A rostrictive torm iz a term which -

(1) excludes or limits any liability of the
supplior tovards the customer, ﬁhethor con;
tractual or legal, which would have existed
but -for such term; or

(2) entitles the supplier to cancel the con-
tract, or very its conditions or suspend its
performance, of his own accord, or othorwise
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-provides for the rescission of the contract,

or the abrogation or limitation of any of the
customer's rights thercunder, unless such
cancellation, veriation, suspension, rescission,
abrogation or liﬁitation_is conditional upon a
breach of the contract by the customer or upon
other fagtors not dependent on the suppliei; ox

(3) makes the exercise of amy right of the
cuatomor undexr the coniract conditional upon the
consent of the supplier or of some other person

on his behalfy or’

(4) requires tho custoner to resort to tho
supplior or to some other person in any nmattor not
directly conneccted with the subjeet of the contract
or makes any right of the customexr under the
contraot conditional upon such rosort oxr limits the
froedom of the customer to wnter into an agreement -
with a third party in any such matter; or

(5) constitutes a waiver by the customer in advance
of eny of his rights that would have existed under
the contract but for such term; or

(6) authorises the supplier or some other person
on his behalf to act in the name of tho custoner
or in his atead for the purpose of realising a
right of the supplier against the customer; or

(7) makes accounts or other docunents prepared by
or on behalf of the supplier binding on the customer,
or otherwise imposcs on the customer a burden of
proof which would not have been on him but for such
term;  or 7

(8) makes the right of the customer %o any legal
reredy dependent on the fulfilment of a condition
or the observance of a tinme-limit, or limits the
customer with regard to argumonts or to tho legal
proceodings aveilable to hin, unless such tern be
an arbitration clause; oxr

(9) refers s dispute between the parties to arbi-
tration in such menmnor as to give the supplior
nore influcnce than the customer on the desigmation

of the arbvitrator or arbitrators or the place of tho
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arbitration or ontitles the supplier to choose,

of his own accord, the court before which the
dispute is to be brought.

16. The fact that a tera of a contract has been
invalidated by the Board under section 1l or by the

Court under section 14 shall not in itself affect the
other torns of the econtract.

17. In an appeal ogainst a decision of the Board or
againgt a deternination under section 14, the court

of nppoal may raconslder tho matters mentioned in
section 6 and 14,

18. For the purposes of this Law, the State as a
supplier shall have fthe same status as any other
supplicr.

19. The provisions of this Law shall not epply to a
torm which conforms with, or is nmore fawvourable to
the customer than, a tern proscribed or approved by
or under an ¢nactuent in force immediately prior to
the coming into force of this Law or provided in an
international agreement to which Israel is a party
or in an agreement between an Israeli corporation
approved by the Governnont for fthe purposes of this
scction mand a foreign supplier.

20. The provisions of this Law shall not dorogato
from any other law oxr affoct any plea by virtue of
which a contract Or any tern thereof, whother restrice
tive or otherwise, may be void or voidable,

2l. The Ministor of Justice is charged with the
implenentation of this Law and may nake regulations
for such implenentation, including rules of

procedure of the Board and provisions as to -

(1) persons to bo rospondents before the Board
in addition to the Attorney-Genoral or his
reproscntative;

(2) evidence which, notwithstanding the
provisions of any law uay be adnitted or
required in any proccedings before the Board;
(3) paymont of costs, advocate's fees and
witnosses' allowancos;
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(4) fees to be paid ih‘proceedinga before the
Board;

(5) procedure in appeals under section 8;

(6) the fornm of the indication to be made on
contracts under scction 13.

22, The provisions“of scctions 10, 11 and 14 shall Transitional

not apply to a contract made bofore the ‘expiration of provision.
8ix months from the coming into force of this Law or
before a decision of the Bocrd under section 5 in

rospoot of such standard contraot, whiohever dato ia&
carlier.
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