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Scottish Law Commission 

Examination of' the Companies (Floating ChargesHScotland) Act 1961 

1. Following upon a request which we received f'rom the President of' 

the Board of' Trade to consider and advise on the provisions of' the 

Companies (Floating Charges)(Scotland) Act 1961 we set up in March 1967 

a Working Party under the Chairmanship of' Prof'essor J.M. Halliday with 

the f'ollowing terms of' ref'erence:-

To examine the working of' the Companies (Floating Charges) 

(Scotland) Act 1961 and to report with proposals f'or amending or 

new legislation. 

2. The members of' the Working Party were Mr. D.G. Antonio, of' the 

British Linen Bank, Edinburgh, Mr. W.A. Cook, Solicitor, Glasgow, 

Mr. A.G.M. Duncan, Lecturer in the Department of Conveyancing in the 

University of' Edinburgh, Mr. A.I. Mackenzie, Chartered Accountant, 

Glasgow and Mr. G.R.H. Raid, Solicitor, Glasgow. Mr. Gavin Douglas, 

Advocate, assisted the Working Party in draf'ting the Bill appended to 

its Report and Mr. Robert Brodie, a member of' the legal staf'f' of' the 

Commission, was its Secretary. 

3. The Working Party has now completed i ta work and has submitted a 

Report which we publish in this Memorandum. We would like to take this 

opportunity of' recording our thanks to the members of' the Working Party. 

4. Bef'ore we submit our own Report to the President of' the Board of' 

Trade, we would welcome comments on the Working Party's proposals. In 

this connection we draw attention particularly to (1) paragraph 27 of' 

the Report in which it is suggested that views should be sought as to the 

advisability of' providing that the person appointing a recai ver should be 

required to register the appointment in the Register of' Inhibitions and 

Adjudications and (2) paragraph 62 of' the Report relating to the desira­

bility of' providing f'or registration of' assignations of' charges. 

5. We would point out that since the Working Party submitted its Report 

the case of' National Commercial Bank of' Scotland Ltd., Petitioners, 

ref'erred to in paragraph 53 on page 18 of' the Memorandum has been 

reported as National Commercial Bank of' Scotland Ltd. v. Liquidator of' 

Telf'ord Grier MacKay and Co. Ltd. 1968 (S.L.T. (Note)) ~7. 
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Terms gf Reference 

REPORT BY WORKING PARTY 

CliilTER I 

Introduction 

1 • We were appointed in March 1967: 

To examine the working of the Companies (Floating Charges)(Scotland) 

Act 1961 and to report with proposals for amending or new legislation. 

Meetings and Procedure 

2. We have met as a Working Party on 10 days. In addition individual 

members have had other meetings including meetings with persons represent­

ing various bodies and interests. 

3. In May and June 1967 we published in the daily, legal, accounting 

and banking press a statement of our terms of reference and an invitation 

to interested persons to submit memoranda on the subject. The organisa­

tions and individuals from whom we have received memoranda are listed in 

Appendix A. We wish to thank them all for their suggestions. 

4. Throughout our deliberations we have had the benefit of the advice 

of Mr. L.C. B. Gower, of the Law Commission and we are grateful for his 

most valuable assistance. 

Historical Background 

5. In June 1960 the Law Reform Committee for Scotland made its Eighth 

Report (Cmnd. 1017) and recommended (in paragraphs 26 and 32) that the 

law of Scotland should be changed to permit incorporated companies to 

create floating charges. It also recommended (in paragraphs 47 and 50) 

that there should be established a procedure, very similar to that in 

force for England, for the registration with the registrar of companies 

of charges (whether floating charges or not) created by companies. 

Effect was given to these recommendations in the Companies (Floating 

Charges) (Scotland) Act 1961 (hereinafter referred to as the 1961 Act). 

6. Since the 1961 Act became law the attention of the Board of Trade 

has been drawn to certain of its provisions which may require amendment 

and to difficulties which have arisen in the procedure for the registra­

tion of charges. 
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7, The President of' the Board of' Trade requested the Scottish Law 

Commission to consider the provisions of' the 1961 Aot and to make such 

recommendations as they thought fit, 

8, To assist them in doing so the Scottish Law Commission set up our 

Working Party in March 1967 with the above-mentioned terms of' ref'erence. 

9, We have f'ound it helpf'ul in f'onnulating our principal recommenda­

tions to incorporate them in a draf't Bill which has also enabled us to 

appreciate the legislative problems which they involve. In doing so we 

have had the assistance of' Mr, Gavin Douglas, Advocate, the part-time 

parliamentary draf'tsman assigned to ihe Scottish Law Commission, The 

draf't Bill f'orms Appendix B, We emphasise that Appendix B is not a 

definitive draf't but is· simply a convenient aid to presentation of' our 

recommendations and consideration of' them by others, 
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CHAPrER II 

Receivers 

10. The Law Reform Committee for Scotland, in its Eighth Report 

already referred to, considered the desirability of empowering the 

holder of a floating charge to appoint a receiver or a receiver and 

manager having the same powers as in England. They considered that 

for this to be done, it would be necessary first to codify the law in 

force in England (in paragraph 39) and concluded that the advantages 

which might follow from the introduction of the office of receiver were 

oucweiehed by the complications which would result (in paragraph 40). 

11. The CoIIcnittee of Scottish Bank General Man'.lgers and the Industrial 

and Commercial Finance Corporatic;in Limited, and others who have sub­

mitted memoranda to us, have made strone; representa.tions that legisla­

tion be promoted provid~ne; for the appointment of a receiver and manager 

of a Scottish company by the holder of a floating charge. The Law 

Reform Committee of the Law Society of Scotland have informed us that 

t~ey support the representations of the Committee of Scottish Bank 

General Managers. 

12. The two main areu,ments in favour of introducing receivers into 

Scotland are:-

(1) The appointment of a receiver and mana0er might in some cases 

revive the fortunes of' a company nnd prevent unnecessary 

liquidation; and 

(2) The rit,hts of a security holder are weakened by his inability 

to take possession of and realise the security without 

1 i.quidation. 

13. A subsidiary argument is that a erowing feature of business is the 

holding company structure, whiCh frequently involves companies regis­

tered in Scotland being in the sal!le sroup as companies re8istered in 

Eneland. At present the lack of receivership powers in Scotland con-

stitutes a major difference between the two countries in the remedies 

available to the holder of a floating charge and in the procedure t'or 

enforcinr::: the security, and this difference will almost certainly lead 
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to difficulties in the future where companies in the same group or under 

the same control are concerned. While it might not be possible to have 

Scottish and English law identical in all respects, if' receivers were 

introduced into Scots law the two systems would be brought much more 

into alignment and most, ii' not all, of the dii'ficulties resulting from 

the present difference would disappear. 

14. The Committee of Scottish Bank General Managers consider that it is 

not necessary that the English law on receivers should be codified 

before receivers are introduced in Scotland, and they believe that pro­

vision for the appointment of a receiver, or a receiver and manager, of 

a Scottish company could adequately be made by an Act amending the 1961 

Act and incorporating a definition of the rights and duties attaching to 

the appointment. 

15. We have considered the arguments relating to the introduction of 

receivers, and have come to the conclusion that the holders of floating 

charges should be empowered to appoint a receiver. We also agree that 

1t is not essential that the English law on receivers should first be 

codified, and that receivers can be introduced by legislation which 

defines not only the rights and duties attaching to the appointment but 

the circumstances in which the appointment may be made and other related 

matters. 

16. The provisions which we consider necessary to govern the appoint­

ment, rights, duties, remu.neration and discharge of receivers are con-

. hined in clauses 1 to 16 inclusive of the draft Bill and form Part I of 

that Bill. (For convenience of reference we hereinafter refer through­

out this Report to the Bill as "the new Bill".) 

17. At the outset we found it necessary to decide upon our recommenda­

tions as to the scope of the new Bill, particularly in relation to two 

major matters, namely, (1) whether it would be necessary to provide for 

appointment of receivers by the court or whether it would be sufficient 

to make provision only for appointment of receivers out of court and (2) 

the extent to which it would be desirable to include retroactive pro­

visions which would authorise the appointment of receivers by the 
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holders of existing floating charges which contain no express powers 

to do so. 

18. In England a receiver of' the property of' a company may be appointed 

either by the court or, without the intervention of' the court, by virtue 

of powers conferred by asz-eement as in the case of most debenture deeds. 

We are informed that the powers conferred on receivers appointed by the 

court are generally less ample than those normally contnined in deben­

ture deeds and that receivers appointed by the court frequently hn.ve to 

apply :to the court for particular powers to enable thei.1 to carry out 

their functions satisfactorily. We nre also i:nf'ormed that the t;i•eat 

majority of receivers of the property of' companies are in practice 

appointed under powers contained in debenture deeds. Accordini;ly we 

consider that it is unnecessary to make provision in Scotland for the 

appointment by the court of' receivers of the property of' companies and 

that it would be sufficient if receivers could be appointed out of court 

by the holders of f'loutinB: charges in terms of powers to that ef'fect 

co;1tained in the deeds creatine; them (see cbuse 1(1)). 

19. This proposal poses a f'urther problem with regnrd to existing 

Scottish :floatine; charges which contain no power to appoint n receiver. 

To confer such a power upon the holders of these charges would involve 

retroactive legislation which must have very strong reasons to justify 

it. We consider that there is sufficient justification for such 

legislation f'or the f'qllowing reasons:-

(1) If' the power were not retroactive many holders of' f'loating 

charges might call up their loans and then grant the loans a.s 

of new under the proposed leGislation. 

needless work and expense. 

This would cause 

(2) There woula. be some benef'it to the debtor company in that the 

holder of' the f'loating charge would be able to crystallise 

his security without takin3 the drastic step of' liquidation. 

We accordingly propose that a receiver may be appointed by the holder 

of an existing floating charge as well as by the holder of a floating 
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chu.rge created after the date of the coming into operation of the 

proposed legislation (see clause 1(1)). 

20. In almost all cases in which a receiver would be appointed speed in 

making the appointment would be essential. Where there is a series of 

secured debentures we think that it would be desirable in the interests 

of expedition to define the persons who are entitled to make the appoint-

ment. We propose that where, under any trust deed, trustees for the 

holders et' secured debentures have been appointed these trustees should 

have the power to ~ppoint the receiver subject to any relevant provi­

sions contained in the trust deed {see clause 1(2)(a)). It is assumed 

the.t these trustees who act for all the holders of the secured deben­

tures would act in the interests of or in accordance with the wishes of 

the majority of such holders and it is not considered necessary to state 

this speciffoally in the statute. Where no trustees have been 

appointed we have suggested majorities in clause 1(2)(b) to take account 

of the two cases where there is a meeting of the debenture holders and 

where there is no such meetine;. The majorities w.e propose represent, 

we hope, a fair compromise between the need for speed of appointment on 

the on~ hand and protection of mii1ori ties on the other. It will also 

be necessary to make pro;visions regulating the cal.ling of such meetings 

and we would suggest that the recommendation contained in paraeraph 

306{c) of the Report of the Company Law Committee (Cmnd. 1749), the 

Jenkins Report, that provisions on the lines of sections 132, 135, 136, 137 

and 138 of the Companies Act 1948 {hereinafter referred to as the 1948 

Act) should apply mutatis mutandis to meetings of debenture holders be 

iraplemented. 

21. We consider that it should be possible for the parties to the 

debenture to provide in the debenture deed itself for any other pro­

cedure they may desire (see clause 1(3)). 

22. As there may be cases where charges rank equally and where the res­

pective holders thereof cannot agree to the appointment of a single 

receiver we consider that each of such holders should be entitled to 

appoint.a receiver, an9, the receivers would act jointly (see clause 

1 (4)). 
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2j. In England a body corporate and an undischar5ed bankrupt are dis­

qualified from acting as a receiver ( 1948 Act ss. 366 and 367). We 

propose the same previsions in Scotland. A Scottish firm, unlike an 

English firm, is a separate legal persona. In conformity with the 

position in England, we propose that Scottish firms should also be dis­

qualified from acting as receivers (see clause 1(5)). 

24. In the case of floating charges created after the proposed legis­

lation provisions will normally be inserted defining, by agreement of 

p~rties, the circumstances in which the power of the creditor to appoint 

a receiver may be exercised. In the case of floating charges already 

existing before the legislation, or the unusual case where a charge 

created after the legislation omits to make provision, it is necessary 

to define with precision the circumstanCes in which the holder of the 

charge would be entitled to appoint a receiver. We sugeest (in clause 

2 ( 1)) the various event·s upon the occur.cence of which we consider it 

reasonable that the holder of the charge should be entitled to do so. 

I:, making these suggestions we have kept in view the principles that 

(1) the previsions will only be of value if the holder of the floating 

charge is entitled to appoint a receiver at a stage before his security 

is seriously prejudiced, but (2) since the provisions would in most 

cases apply retrospectively and would involve the alteration by statute 

of existing agreements, the events specified should be of such a charac­

ter that, if remedial action were not quickly taken, a winding up, 

which wouJ.d have the effect of "crystallising'' the charge under the 

present law, would be the probable outcome. We consider that the pro­

posals in clause 2(1) are in accordance with these principles and we 

believe that the periods of twenty one days and two months prescribed in 

clause 2(1)(a) and (b) respectively are fair to both parties. 

25. We anticipate that there may be circumstances in which the contrac­

ting parties make provision for the regulation of the floating charge in 

a deed separate from the actual deed constituting the charge. We con-

s:tder that this use of' an "ancillary document" should be competent and 

we have so provided (see clauses 2(1) and 26(2)). 
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26. The normal practice in England is for the appointment of the 

receiver to take effect from the date of execution of the deed by which 

h<, ia appointed. The 1948 Act s. 102(1) requi.res the person appointing 

the receiver to give notice of the appointment to the registrar of com­

panies within seven days, but failure to give timeous notice does not 

invalidate the appointment although it may involve liability for a 

default fine. It is therefore possible for a receiver to have been 

validly appointed some time before the appointment is published. We 

think it undesirable that a creditor should be permitted to appoint a 

receiver and hold the instrument unpublished for a period, even a short 

period. We consider that an important pi~cedural step such as the 

appointment of a receiver should be effective when, and only when, it is 

made available for publication to all who may be affected by it. We 

therefore suggest that the appointment of a receiver should take effect 

only upon delivery by or on behalf of the person making the appointment 

of a duly certified copy of the instrument of appointment to the regis-

trar of companies for reeistration. We propose to retain the require-

ment of registration of the instrument of appointment within a short 

period a£ter its execution but, since failure to register it timeously 

would render the instrument ineffective and not merely involve liability 

to a fine, we suggest that the period within which registration must be 

effected should be fourteen days after the date of execution of the 

instrument (see clause 2(2)). 

27. We also considered the advisability of providing that the person 

making the appointment should, in addition to being required to deliver 

a copy of the instrument of appointment to the registrar of companies 

:ror registration, also be required to register the appointment in the 

Register of Inhibitions and Adjudications. By this provision the fact 

of the appointment would become apparent to a purchaser of heritable 

property from the company in the course of his normal search in the 

Register of Sasines and there would therefore be no need for him to 

search the company's file in the Companies Office. We have not 

included.any such provision in the new Bill but we recommend that com­

ments on this suggestion should be invited. 
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28. In order to secure tu1iformity of practice we suggest that provision 

be made for the mode of execµtion of an instrument appointing a receiver 

(see clause 2(3)). In the case of a series of secured debentures we 

suggest, in the interests of expedition, a provision for vicarious 

execution by a solicitor duly authorised (see clause 2(4)). 

29. Clause 2(6) provides that the floatint; charge "crystallises• on the 

appointment of the receiver (cf. the 1961 Acts. 1(2) which makes a 

similar provision when a company is .beine wound up). 

30. We do not think that during the currency of the appointment of a 

receiver an unsecured creditor of a company should be able to secure a 

preference over other such creditors by executing diligence but it 

should be open to him to put the company into liquidation if he so 

wishes. (See clause 2(7)). 

31. In England the charge created by debentures issued by a company 

usually extends to goodwill and it is therefore usual for a receiver and 

manager to be appointed. It is., however, competent to appoint a "bare" 

receiver and if the charge does not include i;oodwill then only a "bare 11 

receiver can be appointed. The function of such a receiver is "merely 

to get in the assets charged, to collect the rents and profits, to 

exercise the debenture holders• powers of realisation., and to pay the 

net proceeds to the holders in reduction of their charge. He has no 

power., as receiver., to carry on the business of the company ·••·•·••· 11 

(Gower's "Modern Company Law" (2nd edition) page 399). A receiver and 

manager., on the otl1er hand., has power to carry on the busir..ess of' the 

company. It appears to us that it would be advantat;eous if the holder 

of a f'loatinr; charge over only a part of a company's assets should have 

the right to appoint a receiver with restricted powers: we sugr:;est in 

clause 3(1) the powers which such a receiver should be able to exercise 

in respect of the property covered by his charge. The wider powers 

specified in clause 3(2) are those which we consider a receiver over the 

whole or substantially the whole of a company's assets should have. 

It should~ of course., be competent f'or the contracting parties to 

specify the powers of a receiver by agreement in the instrument creating 

the chart;e or an ancillary document. 
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32. We considered whether it would be necessary or desirable to intro­

duce into Scots law the distinctive terminology of "receiver" ( or "bnre 

receiver") and "receiver and manager", the latter being defined wi.th 

reference to the inclusion of "goodwill" in the property under his 

charge. We have come to the conclusion that, for the limited purpose 

of providinG for receivers of the property of companies, it would be 

simpler and more satisfactory to use the term 11 receiver" as applicable 

to receivers of both categories. Instead of introducing a definition 

of "goodwill" we suggest that a receiver should have the wider powers 

given in clause 3(2) where the floating charge by virtue of which he 

was appointed included "the whole or substantially the whole of the 

property and undertaking of the company•, a phrase which is already con­

tained in the 1948 Act, e.g. s. 372. We do not envisage any serious 

confusion as a result of adopting this simplified terminology: a 

receiver will be aware of the extent of his powers and will normally be 

vigilant in keeping within them and parties with whom he transacts can 

resolve any doubt.by examination of the· floating charge by which he was 

appointed. 

33. It is evident that the powers of a receiver must be subject to the 

rights of creditors who have effectually executed diligence, the holders 

of fixed securities or other floating charges having priority or 

equality of ranking and a liquidator or provisional liquidator who has 

been previously appointed. The necessary qualifications are included 

in clause 3(3). 

34. In English law a receiver may at different times be ree;arded as a 

principal, an agent for the company and an agent for the debenture 

holders. We understand, however, that the normal practice is for the 

debenture deed to specify that the receiver is to be an ae;ent for the 

company. We suggest that to avoid confusion the nonnal English prac­

tice should be adopted and that the new Bill should provide that the 

receiver is to be the agent of the company (see clause 3(4)). 

35. The Law of Property Act 1925 s. 109(4) exonerates a person paying 

money to.the receiver from any duty to enquire as to whether any event 
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has happened to authorise the receiver to act and we consider that a 

similar provision should be enacted for Scotland (see clause 3(5)). 

36. Difficult adJllinistrative problems may arise on the appointment of 

a receiver and manaeer of the property and undertaking of a company 

i,icorpora ted in England which owns property in Scotland. We suggest 

that in such a case the receiver should have the same powers over the 

company's Scottish property as he has over its English property so far 

as these powers do not conflict with Scots law (see clause 3(6)). We 

consider it desirable that reciprocal provisions should be enacted to 

con:rer corresponding powers upon a receiver of the property and under­

taking of a company incorporated in Scotland over any property of the 

company situated in England. 

37. Our proposals governing the priority of appointment to the office 

,of receiver and the actings of joint receivers are contained in clause 

4. While the provision in clause 4(2) that a floating charge which 

has "crystallised" on the appointment of a receiver should not 

're-float' on the appointment of another receiver by the holder of a 

prior floating charge is, we understand, in conf'ormity with English 

practice, we have no precedent for the provision in clause 4(1) that the 

powers of a receiver appointed by the holder of a postponed floating 

charge should merely be suspended during the currency of the appointment 

of a receiver appointed by the holder of a prior floating charge. This 

provision is made to safeguard the interests of the holder of a post­

poned floating charge particularly on the cessation of the appointment 

of the receiver appointed by the holder of a prior floating charge. 

38. We consider it desirable to make specific provision as to (1) the 

effect of the appointment of a receiver upon existing contracts of the 

company and (2) the liability of the receiver in respect of existing 

and future contracts. We suggest that any contract entered into by the 

company before the appointment of the receiver should, subject to the 

terms of contract (which might contain a provision that the contract 

would terminate on appointment of a receiver), continue to have effect 

notwithstanding such appointment, the receiver incurring no personal 

DE 6319 TPDL(15) 11 



liability under the contract by virtue only of his appointment. On the 

other hand the receiver should be personally liable on any contract 

entered into by him in the performance of his functions, except in so 

far as the contract otherwise provides, and he should be entitled in 

respect of that liability to indemnity out of the property in respect of 

which he was appointed (see clause 5). 

39. We consider it desirable that statutory provision be made for 

fixing the remuneration of a receiver, and our proposals are included in 

clause 6. We envisage that in most cases the receiver's remuneration 

will be determined by agreement between the receiver and the holder of 

the floating charge who appointed him (see clause 6(1)). It would be 

necessary, however, to provide t'or the unusual case in which such agree-

ment was not made. Moreover, there are other parties, such as the 

holder of a postponed floating charge or the company itself or its 

liquidator, who may be concerned to ensure that the receiver's remunera­

tion is not more than adequate. Accordingly ~e suggest that, where the 

receiver's remuneration is not determined by agreement or the amount of 

it is disputed, it should be fixed by the Auditor of the Court of 

Session (see clause 6(2)). It would be necessary to provide some time 

limit for challenge of the remuneration agreed, and this is provided for 

in clause 6(4). The period has been fixed in relation to the date of 

the sending or delivery of the receiver's abstract accounts and the 1948 

Acts. 372 has been re-enacted with the appropriate amendment in clause 

13, to ensure that all parties interested in the appointment of the 

receiver over the whole or substantially the whole of the property and 

undertaking of the company receive the abstract (see clause 13(5)). 

Clause 6(5) is based on the_ 1948 Acts. 371(2(c). 

40. We consider that it would be desirable to have a clear statement of 

the receiver's duties as to distribution of monies received by him and 

our proposals are contained in clause 7. Briefly, the receiver in 

making distribution must take cognisance of the rights both of creditors 

having claims which take precedence over the floating charge by virtue 

of which the receiver was appointed, and of creditors in respect of 
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charges and expenses incurred by the receiver. An:y balance after 

satisfying these creditors and the holder of the floating charge should 

be payable to a receiver appointed by the holder of a postponed floating 

charge, a holder of a fixed security whose security had been realised, 

the company or its liquidator as the case might be. 

41. Where the property--of a company attached by a floating charge on 

the appointment of a receiver includes heritable property which is sub­

ject also to a fixed security, there may be difficulties in disburdening 

the property of the fixed security upon a sale of it by the receiver. 

Where the fixed security ranks in priority to or equally with the float­

ing charge the condition of realisation by the receiver (apart from any 

special arrangement with the creditor in the fixed security) is that the 

amount due tmder the fixed security is satisfied in full. If the 

creditor in the fixed security is untraceable or for any reason cannot 

grant a discharge, it will be necessary to provide machinery for dis-

burdening the property of the fixed security. Where the fixed security 

is postponed in ranking to the floating charge it may be impracticable 

for the receiver to make payment in full of the amount secured by it, 

but he will require to have the property disburdened of it in order to 

effect a sale. We suggest the provision of machinery to disburden the 

property in both of these cases (see clause 8(1) and (2)). The holder 

of the heritable security is not prejudiced. In the case of a prior 

· or pari passu security he would be paid in full: in the case of a 

postponed security the ordinary rules of law relating to catholic and 

secondary securities would apply and he would be entitled to rank as a 

creditor of the company for any unpaid balance (see clause 8(4)). 

42. There may also be technical conveyancing difficulty in a receiver 

granting a conveyance of heritable property or an interest therein to a 

purchaser in implement of a sale, and that difficulty may be greater 

where the title stands in the name of an m,_facie absolute disponee, 

especially if the company which granted it has never been infeft. To 

obviate any such difficulty we propose that a specific power to grant.a 

conveyance in such circumstances should be conf"erred on the receiver 
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with power to deduce title under the Conveyancing (Scotland) Act 1924 

(see clause 8(3) and (5)). 

43. Our proposals relating to the cessation of the appointment of a 

receiver are contained in clause .9. We envisage that a receiver will 

cease to act either when he has carried out all the duties which he can 

usefully perform or by reason of his death. We think it desirable to 

provide also that a receiver may be removed at the instance of the 

holder of the floating charge by virtue of which he was appointed, but 

only with the authority of the court upon cause shown (see clause 9(3)). 

In the case of resignation we propose that the receiver should give one 

month's notice of his intention to resign to all persons having a right 

to appoint a receiver and to the company or its liquidator and the 

holders of any fixed security over the company's property (see clause 

9(1)). The objects of this provision are (1) to enable any other 

person who has right to appoint a receiver to do so timeously in order 

to protect his interests and (2) to allow the company or its liquidator 

or the holder of a fixed security to raise any question as to the 

receiver's actings before he is discharged. Thereafter provision is 

made for discharge of the receiver by the holder of the floating charge 

who appointed him (see clause 9(2)). There may be logical doubts as to 

the provision for discharge of the receiver, who is deemed to be the 

agent of the company, not by his principal, but by the creditor who 

appointed him. There is, however, an inevitable dualism in the office 

of receiver, and there are reasons of practical convenience in having 

his discharge granted by the creditor who appointed him. Provision is 

made for notice of the receiver ceasing to act being given to the regis­

trar of companies (see clause 9(4)). 

44. The provision in clause 9(5) that the •crystallised" floating 

charge will "re-float" if, after the expiry of one month after the 

removal or the ceasing to act as such of the receiver, another receiver 

has not been appointed differs from the position in England where, we 

understand, a •crystallised" floating charge will only re-float by 

express agreement. It is apparently not clear in England whether after 
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the withdrawal of the receiver the holder of the floating charge is 

entitled to a fixed charge on any undisposed assets which belonged to 

the company at the date of •crystallisation". We consider that no 

doubt should exist as to the effect of the receiver ceasing to act and 

we further consider that the period of one month given in clause 9(5) is 

sufficient time to enable the holder of the floating charge to appoint 

another receiver. If the floating charge were to remain 11 crystallised" 

then the company would in effect be unable to recommence business and 

we do not feel that this could be justified. 

45. In the Jenkins Report it was recommended in paragraph 306(d) that 

the 1948 Acts. 369(1) should be extended to empower the court to give 

the aame directions and make the same orders on the application of a 

debenture holder as it can now make on the application of a receiver. 

It has been suggested to us that no case has been made out in support of 

this recommendation. We can, however, conceive of situations arising 

where there is a dispute between the receiver and debenture holder and 

we consider it reasonable that it should be open to both parties to 

refer the matter to the court for instructions. Section 369(1) applies 

to England but we consider that a similar provision incorporating the 

amendment proposed by the Jenkins Committee should be enacted for 

Scotland (see clauses 3(1)(e) and 10(1)). 

46. Clause 10(2) gives effect to recommendation 306(e) of the Jenkins 

Report and we hope that effect will also be given to this recommendation 

in England. 

47. Clauses 11 to 16 in effect re-enact with the necessary modifica­

tions, such provisions of the 1911-8 Act relating to receivers as we 

consider desirable. 
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CHAPTER III 

Specific Criticisms of the Companies 

(Floating Charges) (Scotland) Act 1961 

and the Companies Act 1948 

Power to Create Floating Charges 

48. The 1961 Acts. 1 authorises a company to grant a floating char3e 

to secure 11 any debt incurred or to be incurred by it". The restrictive 

effect of this wording has been criticised by several bodies from whom 

we received memoranda. We summarise the principal criticisms thus:-

(1) The terms of the section do not authorise the granting of a 

floating charge by a company to secure the debt of a third 

party. Subsidiary companies cannot grant floating charges 

over their property to secure a debt o:f the parent company and 

so an issue of debenture stock by the parent company cannot 

easily be secured by a charge over the property of its sub-

sidiaries. The parent company can grant a floatinc charge 

over its own property, includinc the shares held by it in its 

subsidiary companies, but that confers no effective preference 

over the property of the latter in a question with their 

creditors - a material disadvantage if the parent company is 

mainly a holding company having few assets other than its 

shares in the subsidiary companies. In practice the diffi-

culty is often circumvented by the subsidiary companies 

guaranteeing the debt of the parent company and granting 

charges to secure the liability under the guarantee but there 

may be doubt as to whether the guarantee is a debt within the 

meaning of the section and in certain cases, there may be 

special reasons why the subsidiary company should not 17"ant a 

guarantee. In any event the documentation of the transaction 

is increased. 

(2) These difficulties are greater when further issues are made 

under an "open-ended" debenture stock trust deed or when 
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further subsidiary companies are introduced to provide 

additional security or as guarantors of the stock. 

49. We consider that the foregoing criticisms are well founded, and 

accordingly we propose that the 1961 Acts. 1(1) be amended so that it 

shall be competent under the law of Scotland for an incorporated com­

pany to grant a floating charge in security of any debt or other obli­

gation (including a cautionary obligation) incurred or to be incurred 

by the company (see clause 17(1)). A company's capacity to grant such 

a security would, of course, depend on the powers contained in its 

constitution. 

50. The proposed amending legislation might strengthen doubts as to 

the validity of existing floating charges granted to secure guarantees. 

We suggest, to avoid any such doubt, that there should be a provision, 

which will be retroactive, that any floating charge subsisting as suoh 

at the coming into operation of the proposed legislation and which 

would be a valid charge if it had been created after the legislation 

came into effect shall be deemed to have been validly created (see 

clause 25). 

51. The provisions of the Cautioners Act 1695 c. 5, relating to sep­

tennial prescription, introduce an additional element of difficulty 

into the issue of debenture stock in Scotland by a parent company with 

guarantees by its subsidiary companies secured by floating charges over 

their properties. If the issue is documented in the convenient fonn 

of a aingle trust deed by all the companies there may be doubt whether 

the guarantees by the subsidiary companies and the floating charges 

which secure them remain valid after the expiry of seven years. It is 

arguable that this Act is inapplicable in the nonnal oase where the 

debenture stock is subject to redemption on a specified date since the 

obligation of the subsidiary companies has a definite tenn of years 

extending beyond the septennium, but doubt remains. The problem oan 

be obviated by incorporating the guarantees and charges by the sub­

sidiary companies in separate instruments, but this involves additional 

documentation and is less convenient. The effect of these doubts 
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and inconveniences is to rend.er unduly difficult the creation of deben­

tures by Scottish companies. 

52. We understand that the Scottish Law Commission have been consider­

ing the whole law of prescription and the proposals contained in their 

Memorandum No. 9 published in November 1968 may be such as to resolve 

the problems in relation to floating charges which result from the appli-

cation of the septennial prescription. In these circumstances, we do 

not consider it is appropriate to recommend any change in the law in 

relation specially to floating charges. 

Interest After Liquidation 

53. It has recently been decided in the case of National Commercial Bank 

of Scotland Ltd., Petitioners, not yet reported, in the circumstances of 

that case that the holder of a floating charge was entitled to interest 

from the date of liquid4tion until payment. To obviate any possible 

doubt on the matter, however, we have inserted a specific provision hav­

ing that effect in clause 17(3). 

Charges over Specified Items of Property 

54. The 1961 Act•• 2 has been criticised on the grounds that its pro­

visions have the effect that it is only possible to create a floating 

charge over the whole of the undertaking of the company, or over the 

underta.li:ing other than specified excepted assets. This is in contrast to 

the position in England where a floating charge can be created over any 

p~rt of the.assets of a company. It has been represented to us th~t in 

prcictice the wording of the 1961 Act has the effect that in cerbin cases 

it is impracticable, or only possible by cumbersome drafting, to create 

a charge over specified items and that it is doubtful whether it is com-

petent to create a charge over uncalled capital. We consider that the 

more flexible English procedure is preferable to the present Scottish 

procedure, and we accordingly propose that the 1961 Act be amended to 

bring the law of Scotland into conformity with that of England (see 

cl,.uses 17 and 18). 

Execution of Floating Charges 

55. A further criticism of the 1961 Acts. 2 which has been made to us 

is that the requirement that the document creating the charge be under 

seal has caused considerable difficulty, particularly where group 
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arrangements are involved. Scottish procedure requires that a document 

be executed by every party thereto on each page. Where there is a group 

arrangement involving a large number of companies the practical diffi-

culties are obvious. One method of surmounting the diffioul ty is the 

execution of supplementary deeds, but this involves much additional 

documentation. English companies can execute by attorney and where the 

same attorney has been appointed by several companies one signature only 

need be appended to the instrument. We consider that Scots law should 

conform to that of England, although we consider that it should be pro­

vided that the attorney appointed for the purpose of executing a floating 

charge must be appointed by the company by writing under its common seal 

(see clause 18). 

Conventional Ranking Clauses 

56. The 1961 Acts. 5(2)(c) has been widely criticised on the ground 

that its effect is to permit only the complete prohibition in the 

instrument.creating the floating charge of the subsequent creation of 

fixed securities having priority over or r'!nking equally with the 

floating charge. It is thus impracticable in the instrument creating 

the floating charge to reserve the right to create a limited amount of 

fixed security which will rank in priority to or equally with the float-

ing charge as is commonly done in English practice. This view of the 

effect of section 5(2)(c) is not unanimous, but we consider that all 

doubt should be removed and that the 1961 Act ·should be amended to make 

it clear that floating charges or any ancillary document may contain 

provisions regulating the order in which'the charge shall rank with any 

other contemporaneous or future floating charges or fixed securities 

(see clause 19). 

Alteration of Floating Charges 

57. The 1961 Act contains no specific provision with regard to the 

registration of alterations to floating charges. Accordingly the only 

alterations to floating charges whic}"ar~ registrable are those 

in effect create new or further charges, such as an addition to 

which 

the 

property subject to the charge or an increase in the amount of the 
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charge which is effected by an instrument so framed as to impose a 

further charge. We recognise that there are certain alterations to 

floating charges which are of such a character as not to require regis­

tration, but we consider that certain kinds of alteration are of 

sufficient importance to merit registration. In particular we suggest 

that increases in the amount secured by a floating charge, alterations 

which ·affect the ranking of the charge in relation to other floating 

charges and/or fixed securities and releases of property from the charge 

should be registered. Where the instrument effecting the alteration 

varies the ranking it should be executed by the company, the holder of 

the charge and the holder of any other charge or fixed security 

adversely affected by the alteration. 

are contained in clause 20. 

Our proposals on these matters 

Supplementary Back Letters and Agreements 

58. It has been judicially decided that in the case of an fil£ facie 

absolute disposition or assignation qualified by a back letter or agree­

ment, it is the constitution of the real right under the ex~ 

absolute disposition or assignation which creates the charge (Archibald 

Campbell, Hope & King, Limited, 1967 s.c. 21). The result is that if 

t:1e back letter or agreement limits the amount for which the security is 

granted, a further loan cannot be secured by executing an additional 

b~ck letter or agreement as it is not possible to register the additional 

back letter or agreement as a charge under the 1961 Act and any such 

further loan would be unsecured as against a liquidator of the company. 

In practice it is necessary when a further loan is granted to re-create 

the security from the beginning by a re-conveyance, a new~~ 

absolute disposition or assignation and a new back letter or agreement 

for the full amount. This is cumbersome and expensive. 

59. We have been advised that the 1948 Acts. 95 (which is in substan­

tially the-same terms as section 106A of the same Act and governs the 

situation in England) is interpreted rather dit'~erently from the inter­

pretation accorded to section 106A in the case of Archibald Campbell, 

Hope & King Limited supra. In England if the registrar of companies 
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certifies that registration has been effected, that is conclusive that 

the registration provisions have been duly complied with and the charge 

is valid (1948 Acts. 98(2)). The validity of the registration is not 

affected by the fact that the amount secured by the charge or the terms 

of it are subsequently altered - or even that wrong particul~rs were 

ol'iginally registered; see Re Eric Holmes (Property) Limited, 1965 

Ch. 105:l.; Re Mechanisations (Eaglescliffe) Limited, 1966 .Ch. 2C. So 

long as there is a certif'icate of registration in respect of. the charge, 

the chargee is fully protected and can enforce the charge for the amount 

actually secured in accordance with its current tenns even though these 

differ from those shown on the register. It would appear that an 

English court, in a situation comparable to that in the Archibald 

Campbell, Hope & King Limited case, would have agreed that there could 

not be registration of the further advance but would have held that the 

validity of the charge for the increased amount was unaf:feoted. Only 

if there is a different charge, as when further property is charged. to 

secure the same debt, would further registration be required. 

60. We consider that in this matter neither the position in Scotland 

nor (if we understand it correctly) the position in England is satis­

factory. In Scotland the procedure for the creation of a further loan 

secured by the charge is unnecessarily cumbersome. In England it would 

appear that it is not always possible to rely upon the register for 

details of the amount currently secured by a charge even although it is 

not open-ended. 

61. We consider that, where the amount secured by a fixed charge is 

increased by a further back letter or agreement that back letter or 

agreement should be registered within 21 days of its execution, the 

security for the additional sum being effective only from the date of 

the alteration (see clause 21(1)(d)(iii)). 

Assignation of Floating Charges 

62. While assignations of floating charges would appear to be competent 

under the 1961 Act, particularly having regard to the wording of the 

st~tutory form of floating charge in Schedule 1 of that Aot, no 
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provision is made for the registration of such assignations. In para-

graph 64- of this Report we are recommending that the 1961 Act be amended 

to provide that a holder of a floating charge or a person authorised to 

do so on his behalf should certify as correct the particulars relating 

to the satisfaction of the debt or release from the charge. It would 

obviate the need for additional enquiries if assignations of floating 

charges were registered so that the register of charges would disclose 

the true holder of the charge at any particular time. Furthermore it 

is thought that the publication of such information could be of advan-

tage to persons dealing with the company. However, if provision were 

to be made for such registration it would seem logical to prOvide also 

for the registration of assignations of all other registrable cha.rges 

including those which require to be recorded in the Register of Sasines. 

We recommend that comments on this be invited. 

Certificates of Charge 

63. We have received representations to the effect that the certifi­

cates of registration of charge which are issued by the registrar of 

co~panies following the registration of any charge in conformity with 

the 1948 Acts. 106D are unnecessarily brief. Where a number of 

charges are created at the same time in favour of different creditors, 

it is sometimes very difficult to tell which certificate applies to 

which charge. In particular some forms of certificate give the name of 

the charging company, but not the name of the creditor, and the only 

means of identification is the serial number which the registrar of 
• 

companies places not only on the certificate but on the copy of the 

document of charge which he marks and returns with the certificate. We 

propose that section 106D(2) be amended to the effect that every certi­

ficate issued by the registrar in pursuance of that subsection should 

state the name of the charging company and of the creditor or of the 

first named creditor where there is more than one (see clause 21(1)(d) 

(v)). 

Memorandum of Satisfaction 

64. The registrar of companies enters the memorandum of satisfaction 

on the register on the basis of a unilateral declaration by officers of 
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the company that the debt has been satisfied in whole or in part or that 

the property charged has been released. We understand that the prac-

tice in England is similar. We consider that it would be more sutis-

factory and would obviate the need for additional enquiries if the 1961 

Act were amended to ensure that the holder of the floating charge or a 

person authorised to do so on his behalf should certify as correct the 

particulars given by the company to the registrar of companies relating 

to the satisfaction of the debt or release from the charge. In the 

event of difficulty being experienced in getting the memorandum of 

satisfaction duly certified due to its being impossible to contact the 

creditor, or anyone authorised on his behalf, we think that the court 

should, on its being satisfied of the difficulty in obtaining such 

registration, be empowered to direct the registrar to register the 

memorandum. We do not think it necessary, however, to provide that the 

creditor should grant a formal discharge (see clause 21(1)(d)(vi)). 

65. We have been informed that, when a company which has granted a 

floating charge is selling part of its property, some solicitors acting 

for the purchaser have asked that a memorandum of satisfaction be filed 

by the vendor company. This requirement haa apparently arisen from 

the use in the 1948 Acts. 106l!'(b) of the words •or has ceased to form 

part of the company's property or undertaking". It is considered that 

a memorandum of satisfaction is unnecessary in such circumatances, as 

any property sold by a company before a floating.charge "crystallises" 

ls immediately and automatically freed from the charge. To avoid any 

question, however, we suggest that the section should be amended to 

make it clear that it is unnecessary to file a memorandum of satisfac­

tion in such circumstances (see clause 21(1)(d)(vi)). 

Registration of Charges 

66. The Law Reform Committee for Scotland in their Eighth Report 

referred to above, drew attention to the fact (in paragraph 51) that in 

Eneland it was doubtful if registration of restrictions on the power of 

a company to grant further securities ranking in priority to or pari 

passu with the floating charges being registered constituted actual 
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notice to all persons, and they recommended that specific provision 

should be made for this in the 1961 Act. Unlike the English provi-

sions, the 1948 Act ss. 106A and 106D require particulars of floating 

charges registered with the registrar of companies in Scotland to show 

the restrictions, if any, on the power of a company to grant further 

securities ranking in priority to or pari passu with the floating 

charge. ~~,this would appear to constitute actual notice to 

all concerned, but some doubt has arisen by reason of the provisions of 

the 1961 Acts. 6 which indicate that registration of a floating charge 

and the relevant restrictions are for the inf'ormation of persons con­

sidering taking floating charges from a company and make no reference 

to persons taking fixed securities. We consider that the effect of 

registration should be to give notice to all concerned including those 

taking fixed securities and we accordingly propose that the 1948 Act 

s. 6 be appropriately amended (see clause 21(1)(e)(ii)). 

67. The different registration requirements imposed by the 1961 Act on 

a Scottish company as compared with those imposed on an English company 

by the 1948 Act result in anomalies. These arise from the fact that 

the 1948 Acts. 106 extends to all types of charges on property in 

England which are created by a company incorporated outside England 

which has an established place of business in England, whereas section 

106K only extends to floating charges on property in Scotland which are 

created by an incorporated company registered outside Scotland and 

applies if the property in question includes heritable property in 

Scotland or the company has an established place of business in 

Scotland. Consequently, a company incorporated in England which 

creates a fixed charge over heritable property in Scotland does not 

require to register such a fixed charge in the register of charges in 

Scotland (although, of course, it will appear in the Register of 

Saaines). Further, the registration provisions of section 106 only 

apply where a company incorporated outside England has an established 

place of business in England whereas the registration provisions of 

section 106K apply not only where a company incorporated outside 
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Scotland has an established place of business in Scotland but also 

where the property in question includes heritable property in Scotland. 

68. It has been represented to us thnt the 1961 Acts. 106K requires 

amendment, in respect that the inclusion of the phrase "and floating 

charges on property in Scotland which is acquired" is incorrect. It 

would appear that some inaccuracy has resulted from adopting in section 

106K the wording of the 1948 Acts. 106 applicable to English companies. 

In the case of an English company it is necessary to register charges 

created by it and, in terms of the 1948 Acts. 97, charges on property 

acquired by the company, i.e. fixed charges. Section 106 requires 

companies domiciled outwith England to do likewise if they have a place 

of business in England. When the 1961 Act was framed recognition was 

given to the fact that fixed charges created by foreign companies would 

be discoverable by examination of the Register of Sasines and so the 

1961 Acts. 106K was restricted to require the registration of floating 

charges only. The reference in section 106K to charges on property in 

Scotland acquired by such companies would appear to be inappropriate, 

however, since the only charges on property acquired by a Scottish 

company which require registration with the registrar of companies {in 

terms of section 106C) are fixed charges. As a result doubt has been 

expressed whether a company not domiciled in Scotland, when it acquires 

heritable property or a place of business in Scotland af'ter the creation 

of a floating charge, must register the charge in Scotland, and it will 

often be impracticable to do so if more than 21 days have expires since 

the date of creation of the charge. 

69. The Jenkins Committee in their Report recommended in paragraph 

3o6(n) that "the system of registration of charges in England and 

Scotland should, so far as practicable, be assimilated so as to avoid 

duplication of entries and to ensure that the entries in the English 

register, relating to an English company, and those in the Scottish 

register, relating to a Scottish company, relate to all charges 

registrable under the law of both countries". 

70. We consider that the recommendations of the Jenkins Committee 

would in a large measure clarify and solve the present difficulties. 
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We also consider that registration in Scotland should relate to all 

types of charges on property and that in the case of a foreign company 

such registration should only be required if the company has. established 

a place of business in Scotland thus bringing the requirements for 

registration into line with the requirements for registration in 

England. 

71. The method we propose to give effect to these recommendations is 

to define registrar of companies in the 1961 Acts. 106A(10) as the 

registrar of companies in Scotland and to amend section 106K to bring 

it more into line with section 106 (see clause 21(1)(d)(iv) und (vii)). 

It will also be necessary for reciprocal provisions to be enacted in 

England. 

Deduction of Security by way of Floating. Charges for Voting Purposes 

72. The 1961 Acts. 7(a) amended the 1948 Acts. 318 by adding at the 

end of that section a proviso to the effect that the holder of the 

floating charge need not value and deduct the security for the purpose 

of voting at meetings of creditors of the company. It is understood 

that this proviso was inserted because in Scotland the holder is not 

entitled to appoint a receiver, the charge "crystallisine:" only on the 

liquidation of the company, and it seemed reasonable that he should 

have a vote at meetings of creditors based on the full amount of the 

company's indebtedness to him. Our proposals concerning the introduc-

tion of receivers to Scotland remove the necessity for this proviso and 

accordingly we propose that it be repealed (see clause 21(1)(e)(iii)). 

Fraudulent Preferences 

73. The period laid down in the 1948 Acts. 322 for the challenge of a 

floating charge as, in effect, a fraudulent pret'erence is twelve months, 

i~ contrast to the period of six months applicable to fixed securities 

(1948 Acts. 320). The common law of Scotland, however, permits 

fraudulent preferences to be challenged without regard to the time which 

has elapsed since their creation, provided that insolvency at the time 

of creation and the knowledge of insolvency on the part of the granter 

can be proved. 
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74. Some doubt exists as to whether the 1948 Act ss. 320 and 322 are to 

be regarded as incorporating the whole law on the question of the 

avoidance of fraudulent preferences made by a company, or whether it is 

still competent to challenge under the common law. We consider that 

this doubt should be removed, and we recommend that section 322 be 

amended to make it clear that on the winding up of a company registered 

in Scotland a floating charge on its undertaking or property should be 

avoided only under the provisions of the 1948 Act and should not be an 

alienation or preference avoidable by any other statute or at common 

law on the ground of insolvency or notour bankruptcy (see clause 22). 

Application to Industrial and Provident Societies 

75. Our attention has been directed to Part II of the Industrial and 

Provident Societies Act 1967 which applies the 1961 Act to Industrial 

and Provident Societies registered in Scotland. Section 4 of the Act 

requires floating charges created by such a society to be registered 

with the registrar of such societies within fourteen days after the date 

of execution of the instrument creating the charge. There seems no 

special reason why the period of twenty-one days which has for many 

years been customary under the Companies Acts should not also be avail­

able under the Industrial and Provident Societies Acts and unnecessary 

confusion is likely to arise from the distinction. We recommend that 

the Industrial and Provident Societies Act 1967 be amended in this res­

pect (see clause 23). 

76. Our attention has also been drawn to the fact that the Industrial 

and Provident Societies Act 1967 s. 4(1) states that there shall be 

delivered to the registrar:-

(1) a copy of the instrument, authenticated in the prescribed 

manner; 

(2) a note, so authenticated, of such particulars relating to the 

charge as may be prescribed; and 

(3) such fee as may be determined in pursuance of section 70 of 

the principal Act as applied by the Act. 

In section 4(3), however, all that appears to be required when 
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registering a charge is to lodge with the registrar either a copy of the 

instrument 2.: an authenticated note of particulars together with the 

fee. We have been informed that in practice the registrar only 

requires a copy of the instrument to be lode;ed together with the fee. 

In view of the wording of section 4(1) which states that unless the copy 

of the instrument, the note and fee are delivered within the statutory 

period the charge shall be void against any person other than the 

Society concerned, we consider that this conf'usion should be removed by 

requiring that one should only require to lodge a copy or an abstract 

plus the fee (see clause 23(iii)). 

John M. Halliday (Chairm1n) 

11th December 1968 
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Appendix A 

Organisations and individuals who submitted memoranda ana/or suggestions 

for reform 

Messrs. Ashurst, Morris, Crisp & Co., Solicitors, London. 

Mr. W. Blyth, Solicitor, Edinburgh. 

The Committee o:f Scottish Bank General Managers. 

Mr. I.J.A. Dyer, Solicitor, Glasgow. 

Glenrothes Development Corporation. 

Mr. G.R.G. Graham, Solicitor, Glasgow. 

Industrial and Commercial Finance Corporation Ltd. 

Messrs. Linklaters & Faines, Solicitors, London. 

The Law Society o:f Scotland. 

Messrs. McGrigor, Donald & Co., Solicitors, Glasgow. 

Messrs. Maclay, Murray & Spena, Solicitors, Glasgow. 

Messrs. Slaughter and May, Solicitors, London. 

Mr. A. Sutherland, Kirriemuir, Angus. 
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APPENDIX B 

COMPANIES (RECEIVERS AND FLOATING CHARGES) (SCOTLAND) BILL 

ARRANGEMENT OF CLAUSES 

PART I 

RECEIVERS 

Clause 

1. Power to appoint receiver. 

2. Mode a.nd effect of appointment. 

3. Powers of receiver. 

4. Priority of appointment. 

5. Liability for contracts. 

6. Remuneration of receiver. 

7. Distribution of monies. 

8. Disposal of interest in property. 

9. Cessation of appointment of receiver. 

1 o. Powers of court. 

11. Payment of certain debts out of assets subject to 
floating charge in priority to claims under the charge. 

12. Notification that receiver appointed. 

13. Provisions as to infornation where receiver appointed. 

14. Special provisions as to statement submitted to receiver. 

15. Delivery to registrar of accounts of receiver. 

16. Enforcement of duty of receiver to make returns, etc. 

PART II 

FLOATING CHARGES 

17. Amendment of a. 1 of Act of 1961. 

18. Amendment of s. 2 of Act of 1961. 

19. Ranld.ng of floating charges. 

20. Alteration of floating charges. 

21. Further amendment of Act of 1961 • 

22. Floating charge not a fraudulent preference. 

23. Amendment of Industrial and Provident Societies Act 1967. 
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24. Regulations. 

PART III 

MISCELIANEOUS HlOVISIONS 

25. Transitional provisions. 

26. Construction and interpretation. 

27. Citation, extent and commencement. 

Schedules: 

Schedule 1 - Form No. 1. Form of' Instrument to 

disencumber property or interest of' 

secun ty ranld.ng prior to or equally 

with, a f'loating charge. 

Form No. 2. Form of' instrument to disen­

cumber property or interest of' security 

ranking .af'ter a f'loa ting charge. 

Schedule 2 - The Companies (Floating Charges)(Scotland) 

Act 1961 as amended by this Act, 
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Power to 
appoint 
receiver 

Companies (Receivers and Floating Charges)(Scotland) Bill 

DRAFT OF 

A 

B I L L 

To make provision in the law of Scotland fur the appointment of 

receivers in respect of companies which the Court of Session has 

jurisdiction to wind up and to amend the law of Scotland in relation 

to floating charges. 

Be It Enacted, Etc. 

1 • 

PART I 

RECEIVERS 

(1) It shall be competent under the law of Scotland for the holder 

of a floating charge (including a floating charge subsisting as such at 

the commencement of this Act) over ali or any part of the property and 

undertaking of an incorporated company (whether a company within the 

meaning of the Act of 1948 or not) which the Court of Session has juris­

diction to wind up to appoint a receiver of the property and undertaking 

of the company in accordance with the provisions of this Act. 

References in this Act to a receiver are references to a receiver 

appointed by virtue of the power contained in this subsection; and 

references to a receiver of the property and undertaking of the company 

include references to a receiver of part only of that property and 

undertaking. 

(2) Where a series of secured debentures containing, or giving by 

reference to any other instrument, any floating charge to the benefit 

of which the debenture-holders of that series are entitled pari passu 

has been created by a company, then, fur the purposes of the foregoing 

subsection, the reference in that subsection to the holder of a floating 

charge -

(a) where trustees for the debenture-holders are acting under and 

in accordance with a trust deed, shall mean those trustees; and 
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(b) where no such trustees are acting, shall mean -

(i) a majority in value of' those present or represented 

by proxy and voting at a meeting of' debenture-holders 

at which the holders of' at least one-third in value 

of' the outstanding debentures of' the series are 

present or so represented, or 

(ii) where no such meeting is held, the holders of' at 

least one-half' in value of' the outstanding 

debentures of' the series. 

(3) Where a series of' debentures such as is mentioned in the last 

f'oregoing subsection has been oraated by a company, a receiver may, not­

withstanding the provisions of' the last f'oregoing subsection, be appointed 

in any manner provided in the aeries of' debentures.· 

(4) Two or more receivers may be appointed as joint receivers. 

(5) There shall be disqualified f'rom being appointed as 

receivers 

(a) a body corporate; 

(b) an undischarged bankrupt; and 

(c) a Scottish firm. 

2. - (1) A receiver may be appointed on the occurrence of' any event 

which, by the provisions of' the instrument craating the charge or of' any 

ancillary document, entitled the holder of' the charge to make such appoint­

ment and, in so f'ar as not otherwise provided for therein, on the occurrence 

of' any of' the f'ollowi.ng events, namely -

(a) the expiry of' a period of' 21 days af'ter the making of' a demand 

f'or payment of' the principal sun, or any part thereof', due and 

payable under the charge• without payment having been made; 

(b) the expiry of' a period of' two months during the whole of' which 

interest due and payable under the charge has been in arrears; 

(c) the making of' an order or tile passing of' a resolution to wind 

up the company, provided that, in the case of' a winding up by 

the court, ·1aave is given by the court to appoint a receiver; 

(d) the appointment of' a receiver by the holder of' a floating 

charge which ranks equally with or af'ter tile charge; 
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(e) where the court, on the application of the holder of the 

charge, pronounces itself satisfied that the position of the 

holder of the charge is likely to be prejudiced if no such 

appointment is made. 

(2) The appointment of a receiver shall be by means of a validly 

executed instrument in writing a copy (certified to be a correct copy) 

whereof shall be delivered by or on behalf of the person making the 

appointment to the registrar of companies for registration within 14 

days of its execution; and said appointment shall take effect only when 

such delivery is timeously made in accordance with this subsection. 

(3) Such instrument shall be validly executed -

(a) by a company registered in Scotland, if it is executed in 

accordance with the provisions of section 32(4) of the Act of 

1948 or under the hand of a person duly authorised by instru­

ment under the common seal of the company, 

(b) by a company registered in England, if it is executed under 

the common seal of the company or under the hand of a person 

duly authorised by instrument under the common seal of the 

company, and 

( c) by any other person, if it is executed in the manner required 

or permitted by the law of Scotland in the case of an 

attested deed. 

(4) Where the receiver is appointed by the holders of a series of 

secured debentures in accordance with section 1(2)(b) of this Act, the 

instrument of appointment may be executed on behalf of the holders by 

a solicitor duly authorised by them to do so. 

(5) On receipt of the certified copy of the instrument of appoint­

ment, the registrar shall, on payment of such fee as may be specified by 

regulations made by the Board of Trade, enter the particulars of the 

appointment in the register of charges. 

(6) On the taking of effect under subsection (2) of this section 

of the appointment of the receiver, the floating charge by virtue of 

which he was appointed shall attach to the property then subject to the 

charge; and such attachment shall have effect as if the charge were a 

fixed security over the property to which it has attached, 
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(7) Without prejudice to section 3(3)(aJ of' thj_s Act, when a 

receiver o~ the property and undertaking of a company has been appointed, 

no person shall have power to execute diligence on any such part of the 

property of' the company as is attached by the floating charge by virtue 

of which the receiver m.s appointed; but nothing in this subsection 

shall prevent the commencement of the winding up of the company. 

(8) In this and the foregoing section, "secured debentures '1 

includes debentures, debenture stock, bonds and other securities which 

create a floating charge over the whole or any part of the property 

and undertald.ng of a company, but does not include such securities 

V'filich create no charge other than a fixed security. 

3. - (1) Subject to subsection (3) of this section, where the floating 

charge by virtue of' which the receiver was appointed does not include 

the whole or substantially the whole of' the company's property and 

undertaking, the receiver shall have, in relation to such part of the 

property of the company as is attached by that charge, the powers, if 

any, given to him by the instrument creating that charge or by any 

ancillary document, and, in addition, he shall have under this Act the 

follmv.i.ng powers over that property in so :rar as these are not incon­

sistent with any provision contained in that instrument or document, 

namely -

(a) power to take possession of, collect and get in the 

property, and for thet purpose to take such proceedings as 

may seem to him expedient; 

(b) power to sell the whole or any part of' the property; 

(c) power to borrow money and grant security therefor over the 

property but without prejudice to any existing security 

over the property; 

(d) power to appoint a solicitor or accountant or other 

professionally quali.fied person to assist him in the per­

formance of his :t'unctions; 

(e) power to apply to the court f'or directions in connection 

with the perf'ormance of his functions; 

(f') power to bring or def'end any action or other legal proceed­

ings in the name and on behaJ.f' of tt"ie cO:r:ipany; 
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(g) power to refer to arbitr'3.tion all questions on claims 

affecting the company; 

(h) power to effect and ma.intain insurances in respect of the 

business and property of the company; 

(i) power to use the company's seal; 

(j) power to do all acts and to execute in name and on behalf 

of the company any deed, receipt or other document; 

(k) power to draw, accept, make and endorse any bill of exchange 

or promissOr'"J note in the name and on behalf of the company; 

(1) power to appoint any agent to do any business which he is 

unable to do himself or which can more conveniently be done 

by an agent; 

(m) power to have carried out to the best advantage any work on 

the property Of the company and in general to do all such 

other things as may be necessary for the realisation of the 

property; 

(n) power to ma.ke any payment which is necessary or incidental 

to the performance of his functions; 

(o) where the charge includes the undertaking of any business 

carried on by the company, power to carry on that business 

s.o far as he thinks it desirable to do so; and 

(p) power to do all other things incidental to the exercise of 

the powers mentioned in this subsection. 

(2) Subject to subsection (3) of this section where the floating 

charge by virtue of which the receiver was appointed does include the 

whole or substantially the whole of the company's property and under­

taking, the receiver shall have~ in relation to such part of the 

property and undertaking of the company as is attached by that charge -

(a) the powers, if any, given to him by the instrument creating 

the floating charge or by any ancillary document; and 

(b) the following powers in so far as these are not inconsistent 

with any provision contained in that instrument or document, 

namely -

(i) such powers as are mentioned in paragraphs (a) to 

fn) o~ the foregoing subsection; 
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(ii) power to carry on the business of the compe.ny so fur 

ae he thinks it desirable to do so; 

(iii) power to grant any lease of the property of the 

company or any part thereof, and to input and out­

put tenants, and to take on lease any property 

required or convenient for the business of the 

company; 

(iv) power to adjust and settle liabilities of the company 

to taxation and to recover all taxation overpaid by 

or on behalf of the company; 

(v) power to rank and claim in the bankruptcy, insolvency, 

sequestration or liquidation of any person or company 

indebted to the company and to receive dividends, 

and to accede to trust deeds for creditors of any 

such person; 

(vi) power to present or defend a petition for -the w.i.nding 

up of the company; and 

(vii) power to do all other things incidental to the exer­

cise of the powers mentioned in this subsection. 

(3) The foregoing provisions of this section shall apply -

(a) subject to the rights of any person who has effectually 

executed diligence on the whole or any part of the property 

and undertaking of the company prior to the appointment of the 

receiver; 

(b) subject to the rights of any person who holds over -the whole 

or any part of the property and undertaking of -the company a 

fixed security or floating charge having priority over, or 

ranking equally with, the floating charge by virtue of which 

the receiver was appointed; and 

(c) in a case where a liquidator or provisional liquidator has 

been appointed in a winding up by the court prior to the 

appointment of the receiver, only with the authority of the 

court. 
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(4) Subject to section 5 o:f this Act, a receiver shall be deemed 

to be the agent o:f the company in relation to such property and under­

taking of' the company as are attached by the :floating charge by virtue 

of' which he was appointed. 

(5) A person paying money to the receiver shall not be concerned 

to inquire whether any event has happened to authorise the receiver to 

act. 

( 6) A receiver or manager of' the property and undertaking of' a 

company incorporated in England which has or acquires property in 

Scotland shall have in respect o:f that property the same powers as he 

has over the property and undertaking o:f the company in England so f'ar 

as these powers do not conflict with the law o:f Scotland. 

4. - (1) The powers of' a receiver appointed by the holder of' a 

f'loating charge shall be suspended by, and as f'rom the date o:f, the 

taking o:f ef':fect under section 2(2) of' this Act o:f the appointment o:f 

a receiver by the holder o:f a :floating charge having priority of' 

ranking over that charge; and any powers so suspended shall take 

ef':fect again when the :floe ting charge having priority of' ranking 

ceases to attach to the property then subject to the charge, whether 

such cessation is by virtue of' section 9(5) of' this Act or otherwise. 

(2) The suspension of' the powers of' a receiver under the last 

f'oregoing subsection shall not cause the :floating charge by virtue of' 

which he was appointed to cease to attach to the property to which it 

attached by virtue of' section 2(6) o:f this Act. 

( 3) Where two or more :floating charges rank with one another 

equally, the holder of' each such charge may appoint a receiver, and, 

where this results in more than one receiver being appointed, the 

receivers so appointed shall be deemed to have been appointed as joint 

receivers. 

(4) Receivers appointed, or deemed to have been appointed, as 

joint receivers shall act jointly !unless the respective instruments 

' of' appointment expressly provide otherwise. 
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5. - (1) Subject to section 3(4) of this Act, a receiver (including a 

receiver whose powers are subsequently suspended under the last foregoing 

section) shall be personally liable on any contract entered into by him 

in the performance of his functions• except in so far as the contract 

otherwise provides. 

(2) A receiver who is personally liable by virtue of the foregoing 

subsection shall be entitled to be indemnified out of the property and 

undertaking in respect of which he -a appointed. 

(3) Any contract entered into by or on behalf of the company prior 

to the appointment of a receiver shall, subject to the terms of the 

contract, continue in force notwithstanding that appointment, but the 

receiver shall not by virtue only of his appointment incur any personal 

liability on any such contract. 

(4) Any contract entered into by a receiver in the performance of 

his functions shall, subject to the terms of the contract, continue in 

force although the powers of the receiver are subsequently suspended under 

the last foregoing section. 

6. - ( 1) The remuneration to be paid to a receiver shall be determined 

by agreement between the receiver and the holder of the floating charge 

by virtue of which he -s appointed. 

(2) Where the remuneration to be paid to the receiver has not been 

determined under the foregoing subsection, or where it has been so deter­

mined but is disputed by any of the persons mentioned in paragraphs (a) 

to (a) of this subsection, it may be fixed instead by the Auditor of 

the Court of Session on application made to him by -

(a) the receiver; 

(b) the holder of any floating charge or fixed security over the 

whole or any specified part of the property and undertaking of 

the company; 

(c) the company; 

(d) the liquidator of the company. 

(3) Subsection (2) of section 1 of this Act shall apply to the 

holder of.the floating charge referred to in subsection (1) or (2) of 

this section as it applies to the holder of a floating charge referred 

to in subsection (1) of that section. 
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(4) Such application to the Auditor of the Court of Session as 

is mentioned in subsection (2) of this section shall be made in 

writing not later than one month after the sending or delivery of the 

abstract of' receipts and payments of the receiver mentioned in section 

13 or 15 of this Act which discloses the remuneration, if any, payable 

to the receiver • 

(5) Where the receiver has been paid or has retained for his 

remuneration for any period before the remuneration has been fixed by 

the Auditor of the Court of Session under subsection (2) of this sec­

tion any amount in excess of the remuneration so fixed for that period, 

the reCeiver or his personal representatives shall account for the 

excess. 

7. - (1) Subject to the rights. of the following categories of persons, 

namely -

(a) the holder of any fixed security ranking prior to the floating 

charge, 

(b) credi tars in respect of all charges and expenses incurred 

n, by or on behalf of the receiver, 

(c) the receiver in respect of his expenses and fees, 

( d) the preferential credi tars, 

(e) creditors in respect of any payments due under section 3 

of this Act, 

the receiver shall pay monies received by him to the holder of the 

flea ting charge by virtue of which the receiver was appointed in or 

towards satisfaction of the debt secured by the floating charge. 

(2) Any balance of monies remaining after the provisions of the 

foregoing subsection have been satisfied shall be paid to the following 

persons, as the case r.ray require, namely -

(a) the receiver appointed by the holder of a subsequent 

floating charge, 

(b) the holder of a fixed security which has been realised 

according to his rights and interests, 

(c) the company or its liquidator as the case may be. 



(3) Where any question arises as to the person entitled to a pay­

ment under the foregoing provisions of this section, or where a receipt 

or a discharge of a security cannot be obtained in respect of any such 

payment, the receiver shall consign the amount of such payment in any 

bank in Scotland incorporated by or under Act of Parliament or Royal 

Charter in name of the Accountant of Court for behoof of the person or [ 

persons entitled thereto. j 
8. - (1) Where the receiver sells or disposes, or is desirous of selling Disposal or !924 

interest 1n I 
or disposing, of any interest in property by means of a deed which is property. I 
registrable in the Register of Sasines and a discharge of any security 

or interest of a creditor affecting such property cannot be obtained, 

the receiver -

(a) in a case where the security or interest of the creditor :rnnks 

prior to, or equally with, the floating charge by virtue of 

which the receiv8r was appointed, may consign or cause to be 

consigned the amount of the payment, if any, being principal 

sum, interest and expenses, due to such creditor in any bank 

in Scotland incorporated by Act of Parliament or Royal Charter 

in name of the Accountant of Court for behoof of the creditor; 

and 

(b) in any other case, may for the purposes of subsection (2) of 

this section proceed in accordance with that subsection as 

if the security or interest of the creditor did not exist. 

(2) Where the provisions of the foregoing subsection apply, the 

receiver may expede and record in the Register of Sasines an instru.ment 

as nearly as may be in one or other of the forms set out in Schedule 1 

to this Act, and such inst=ent, on being so recorded, shall have the 

effect of disencumbering the property of such security or interest as is 

mentioned in the foregoing subsection. 

(3) Where the receiver sells or disposes of. any interest in pro­

perty such as is mentioned in subsection (1) of this section, he may 

grant a disposition, assignation or other appropriate conveyance in 

implement of such sale or disposal to the same effect as if he were the 

proprietor of such interest, and any such conveyance shall be effective 
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notwi thatanding that a person other than the company appears on the 

record as proprietor of thet interest. 

(4-) Nothing in this section shall prejudice the right of any 

creditor of the company to rank for his debt on the whole or any part 

of the property and undertaking of the company. 

(5) for the avoidance of doubt as to the ability of a receiver 

to deduce title, it ia hereby provided that the first reference in 

section 5( 1) of the Conveyancing (Scotland) Act 1924- to any person 

shall include a reference to a receiver under this Act. 

9. - (1) A receiver may resign on giving one month's notice of his 

intended resignation to -

(a) all persona having a right to appoint a receiver, 

(b) the company or ita liquidator, and 

( c) the holders of any fixed security over the property 

and undertaking of the company. 

(2) When a receiver ceases to act as such, he may be discharged 

from such office by the holder of the floating charge by virtue of 

which he was appointed. 

(3) A receiver may, on application to the court by the holder 

of the floating charge by virtue of which he waa appointed, be removed 

by the court on cause shown. 

(4-) When a receiver ceases to act aa such otherwise than by 

death he shall, and when a receiver is removed by the court the holder 

of the floating charge by virtue of 'Which he was appointed shall, 

within seven days of the cesaation or removal, as the case may be, give 

the registrar of companies notice to thet effect, and the registrar 

shall enter the notice in the register of charges kept by him in 

accordance with section 1cx;n of the Act of 194-8. 

If the receiver or the holder of the floating charge, as the case 

may require, makes default in complying with the requirements of this 

subsection, he shall be liable to a fine not exceeding £5 for every day 

during which the default continues. 
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(5) If by the expiry of a period of one month following upon the 

rt1111oval of the receiver or his ceasing to act as such no other receiver 

has been appointed, the :f'loating charge by virtue of which the receiver 

was appointed -

(a) shall thereupon cease to attach to the property then subject 

to the charge; and 

(b) shall again subsist as a floating charge. 

10. - (1) A holder of a secured debenture or aeries of secured 

debentures created by the company, being the holder of the floating charge 

by virtue of 'ilhich the receiver was appointed, may apply to the court for 

directions in any matter arising in connection with the perfonnanoe by the 

receiver of his :f'unctions; and the court may give such directions (if 

any) or make such order (if any) as it thinks fit, having regard to the 

terms of eny instrument creating the :f'loating charge or. of any· ancillary 

document and to the provisions of this Act. 

(2) Where a :f'loating charge by virtue of -..lrlch a person is purported 

to have been appointed receiver is discovered to be invalid, the court 

may, if it thinks fit, in whole or in part relieve that person from 

personal liability in respect of anything done or omitted to be done 

which, had he been validly appointed, would have been properly done or 

omitted; end the court may, if it thinks fit, make the person by whom the 

invalid appointment was made personally liable in respect of anything 

done or omitted to be done to the extent to which the person purported to 

have been appointed receiver has been relieved of personal liability. 

(3) In this section -

(a) "secured debenture" and "secured debentures" have the meaning 

assigned to "secured debentures" by section 2(8) of this Act; 

and 

(b) "holder of a secured debenture or aeries of secured debentures" 

means -

(i) a majority in value of those present or represented 
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(ii) where no such meeting is held, the holders of at 

least one-half in value of the outstanding deben­

tures of the series. 

11. - (1) Where, in the case of a company registered in Scotland, a 

receiver is appointed on behalf of the holder of a floating charge, 

then, if the company is not at the time in course of being wound up, 

the debts which in every winding up are under the provisions cf Part 

V cf the Act of 1948 relating to preferential payments to be paid in 

priority to all other debts, ~all be paid out of any assets coming to 

the hands of the receiver in priority to any claim for principal or 

interest by the holder cf the floating charge. 

(2) In the application of the said provisions, section 319 of 

the Act of 194.8 shall be construed as if the provision for payment of 

accrued holiday remuneration becoming payable on the termination of 

employment before or by the effect of the winding up order or resolution 

were a provision for payment of such remuneration becoming payable on 

the termination of employment before or by the effect of the appoint­

ment of the receiver. 

(3) The periods of time mentioned in the said provisions of 

Part V of the Act of 1948 shall be reckoned from the date of the taking 

of effect of the appointment of the receiver under section 2(2) of this 

Act. 

(4) Any payments mde und.er this section shall be recouped as 

far as may be out of the assets of the company available for payment of 

general creditors. 

12. - (1) Where a receiver of the property cf a company has been 

appointed, every invoice, order for goods or business letter issued by 

or on behalf of the company or the receiver or the liquidator of the 

company, being a document on or in which the name of the company appears, 

shall contain a statement that a receiver has been appointed. 

(2) If default is made in complying with the requirements of this 

section, the company and any of the following persons who knowingly and 

wilfully authorises or permits the default, namely, any officer of the 

company, any liquidator of the company and any receiver, sha 11 be liable 

to a fine of £20. 
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(3) In this and the f'ollowing sections of' this Part of' this Act 

ref'erences, however expressed, to the appointment of' a receiver shall be 

construed as ref'erences to -the taking of' ef'f'ect of' -the appointment of' 

the receiver under section 2(2) of' this Act. 

13, - ( 1) Where, in the case of' a company registered in Scotland, a 

receiver of' the whole or substantially the whole of' the property of' the· 

company (hereaf'ter in this section and in the next :f'ollowing section 

ref'erred to as "the receiver") is appointed then subject to the provi­

sions of' this and the next f'ollowing section -

(a) the receiver shall f'orthwith send notice to the company of' his 

appointment; and 

(b) there shall, within 14 days af'ter receipt of' the notice, or 

such longer period as may be allowed by the receiver, be made 

out and submitted to the receiver in accordance with the next 

f'ollowing section a statement in the prescribed fbnn as to the 

af'f'aira of' the company; and 

(c) the receiver shall within two months af'ter receipt of' the said 

statement send -

(i) to the registrar of' companies a copy and a summary of' 

the statement and of' any comments he sees fit to malce 

thereon; and 

(ii) to the company, a copy of' any such commen ta as af'ore­

aaid or, if' he does not see fit to malce any comment, 

a notice to that ef'f'ect; and 

(iii) to the holder of' -the floating charge, to any trustees 

f'or the debenture holders on whose behalf' he ms 

appointed and, so f'ar as he is amre of' their 

addresses, to all such debenture holders a copy of' 

the said summary. 

(2) The receiver shall within two months, or such longer period as 

the Board of' Trade may allow a:f'ter the expiration of' the period of' 12 

months f'rom the date of' "his appointment and of' every subsequent period 

of' 12 months, and within two months or such longer period as the Board 

of' Trade may allow af'ter he ceases to act as receiver of' the property of' 
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the company, send to the registrar of' companies, to the holder of' the 

floating charge, to any trustees f'or the debenture holders of the 

company on whose behalf' he was appointed, to the company and ( so f'ar 

as he is aware of their addresses) to all such debenture holdP-rs an 

abstract in the prescribed f'onn showing his receipts and payments 

during that period of' 12 months or, where he ceases to act as afore­

said, during the period f'rom the end of the period to which the last 

preceding abstract related up to the date of his so ceasing, and the 

aggregate amounts of his receipts and of his payments during all 

preceding periods since his appointment. 

(3) Subsection (1) of this section shall not apply in relation 

to the appointment of a receiver to act with an existing rec.ei ver or 

in place of a receiver dying or ceasing.to act, except that, where 

that subsection applies to a receiver who dies or ceases to act before 

it has been fully complied with, the ref'erences in paragraphs (b) and 

(c) thereof' to the receiver shall (subject to the next following 

subsection) include references to his successor and to any continuing 

receiver. 

Nothing in this subsection shall be taken as limiting the meaning 

of the expression "the receiver" where. used in, or in relFttion to, 

subsection (2) of' this section. 

(4-) This and the next f'ollowing section, where the company is 

being wound up, shall apply notwithstanding that the receiver and the 

liquidator are the same person, but with any necessary modifications 

arising f'rom that fact. 

(5) Nothing in subsection (2) of' this section shall be taken to 

prejudice the duty of the receiver to render proper accounts of' his 

receipts and payments to the persons to whom, and at the times at which, 

he may be required to do so apart f'rom that subsection including a 

creditor having a floating charge or a f'ixed security over property of 

the company. 

(6) If' the receiver makes default in complying with the require­

ments of' t~is section, he shall be liable to a fine not exceeding £5 for 

every day during which the def'ault continues. 
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14. - ( 1) The statement as to the affairs of a company required by the 

last foregoing section to be submitted to the receiver (or his successor) 

shall show as at the date of the receiver's appointment the particulars 

of the company's assets, debts and liabilities, the names, residences and 

occupations of its creditors, the securities held by them respectively, 

the dates vvh.8n the securities were respectively given and such further or 

other information as m.y be prescribed. 

(2) The said statement shall be submitted by, and be verified by 

af'f'idavi t of, one or more of the. persons who are at the date of the 

receiver's appointment the directors and by the person who is at that date 

the secretary of the company, or by such o:f the persons hereaI'ter in this 

subsection mentioned as the receiver (or his successor), subject to the 

direction of the Board of Trade, may require to submit and verify the 

statement, that is to say, persons -

(a) who are or have been o£'ficers of the company; 

(b) who have taken part in the formation of the company at any time 

within one year before the date of the receiver's appoint1nent; 

(c) who are in the employment of the company, or have been in the 

employment of the company within the said year, and are in the 

opinion of the receiver capable of giving the infornation 

required; 

(d) who are or have been within the said year officers of or in the 

employment of a company which is, or within the said year was, 

an officer of the company to which the statement relates. 

(3) Any person making the statement and affidavit shall be allowed, 

and shall be paid by the receiver (or his successor) out of his receipts, 

such costs and expenses incurred in and about the preparation and making 

of the statement and af'f'idavit as the receiver (or his successor) may 

consider reasonable, subject to an appeal to the Board of Trade. 

(4) If any person .without reasonable excuse makes default in comply­

ing with the requirements of this section, he shall be liable to a fine 

not exceeding £10 for every day during which the default co~tinues. 

(5) • References in this section to the receiver's successor shall 

include a continuing receiver. 
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... Delivery to 15. - (1) Except where section 13(2) of' this Act applies, every 
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receiver of the property of a company shall, within one month, or sucn 

longer period as the registrar of' companies may allow, af'ter the expira­

tion of' the period of' six months f'rom the date of' his appointment and of' 

every subsequent period of· six months, and within one month after he 

ceases to act as receiver, deliver to the registrar of comp:-inies for 

registration an abstract in the prescribed form showing his receipts 

and his payments during that period of' six months, or, where he ceases 

to act as af'oresaid, during the period f'rom the end of' the period to 

which the last preceding abstract related up to the date of' his so 

ceasing, and the aggregate amount of' his receipts and of' his payments 

during all preceding periods since his appointment. 

(2) Every receiver who makes def'aul t in complying with the provi­

sions of' this section shall be liable to a fine not exceeding £5 f'or 

every day during which the def'ault continues. 

16. - ( 1) If' any receiver of' the property of' a company -

(a) having made def'ault in filing, delivering or making any return, 

accowit or other document, or in giving any notice, which a 

receiver is by law required to fi1e, deliver, make or {".ive, 

fai,ls to make good the def'ault within 14- days af'ter the 

service on him of a notice requiring him to do so; or 

(b) has, after being required at any time by the liquidator of' the 

company so to do, !'ailed to render proper accounts of' his 

receipts and payments and to vouch the same and to pay over 

to the liquidator the amount properly payable to him; 

the court may, on an application made f'or the purpose, mske an order 

directing the receiver to mske good the def'aul t within such time as may 

be specified in the order. 

(2) In the case of' any such def'ault as is mentioned in paragraph 

(a) of' the f'oregoing subsection, an application f'or the purposes of' this 

section m,.y be made by any member or creditor of' the company or by the 

registrar of companies, and in the case of any such default as is men­

tioned in paragraph (b) of' that subsection, the application shall be 

made by "Ille liquidator, and in either case "Ille order may provide that 
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all expenses of and incidental to the application shall.be borne by the 

receiver. 

(3) Nothing in this section shall be taken to prejudice the opera­

tion of any enactments imposing penalties on receivers in respect of any 

such default as is mentioned in subsection (1) of this section. 

PART II 

FLOATING CHARGES 

17. - (1) Section 1(1) of the Companies (Floating Charges) (Scotland) 

Act 1961 (hereafter in this Act referred to as "the Act of' 1961 ") shall 

be amended by substituting f'or the words f'rom "incurred or" to "moveable" 

the words "or other obligation (including a cautionary obligation) 

incurred or to be incurred by, or binding upon, the company or any other 

person, to create in favour of the creditor in the debt or obligation a 

charge, in this Act referred to as a floating charge; over all or any 

part of the property (including uncalled capital)". 

(2) In section 1(2) of the Act of 1961, -

(a) the words from "shall not" to "underta.k:j.np, but" shall be 

omitted; 

(b) for the words •not being excepted property" there shall be 

substituted the words "or, as the case may be, in part of 

that property and undertaking"; and 

(c) after the word "debt" there shall be inserted the words 

"or obligation". 

(3) For section 1(3) of the Act of 1961, there shall be substi­

tuted the following subsection -

"(3) For the avoidance of doubt, it is hereby declared that, 

subject to section 322 of the Act of 1948, interest shall, in respect 

of a floating charge which after the commencement of the Companies 

(Receivers and Floating Charges) (Scotland) Act 1969 attaches to the 

property of the company, accrue until payment of the sum due under the 

charge is mad~.'' 

Amendment. ot 
s.1orAct 
Of 1961. 
1961 c. 46 

18. In section 2 of the Act of 1961, for the words from "of charge" to Amendment or 
s. 2 of Act 

"or acknowledgement" 1;here shall be substituted the words "or bond or or 1961 • 

other written acknowledgement of debt or obligation which purports to 

create such a charge. 
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"(2) Execution in accordance w.i. th this section includes execution 

by an attorney authorised for such purpose by the company by writing 

under its common seal; and any such execution on behalf' of' the company 

shall bind the company". 

19. - (1) Subject to subsection (2) of this section, the instrument 

creating a floating charge under section 2 of the Act of 1961 or any 

ancillary document may contain provisions regulating the order in whioh 

the charge over all or any part of the company's property and unier­

taking shall rank with any other subsisting or future floatinr charges 

or fixed securities over that property or any part of' it; but nothing 

in this subsection shall prejudice.the rights of any prior or pari passu 

' creditors of the company. 

(2) Where the mole or any part of·the property and undertakine of 

a company is subject both to a flea.ting charge and to a fixed security 

arising by operation of law, the fixed security shall have priority over 

the floating charge. 

(3) Where the order of ranking of the floating charge with any 

other such charge or security as is mentioned in subsection (1) of this 

section is not regulated by provisions contained in the instrument 

creating the floating charge or in any ancillary document, the order of 

ranking shall be determined in accordance w.i.th the following provisions 

of' this section. 

(4) Subject to the foregoing provisions of this section, -

(a) a fixed security, the right to which has been constituted as 

a real right before a flea ting charge registered in accor­

dance with Part III A of the Act of 1948 has attached to all 

or any part of the property and undertaking of the company; 

shall have priority of ranking over the floating charge; 

(b) floating charges shall rank w.i. th one another according to the 

time of registration in accordance w.i. th Fart III A of the Act 

of' 1948; 

(c) for the purposes of this section, floating charges which have 

been received by the registrar for registration by the same 

postal delivery shall rank w.i. th one anot_her equally. 
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(5) This section shall be without prejurlice to sec_tion 31 ~(5) or 

the Act of 1948 (preferential payments). 

20. - (1) The instrument creating a floating charge under section 2 of 

the Act of 1961 or any ancillary document may be altered by the execution 

of an instrument of alteration by the company, the holder of thP. charge 

and the holder of any other charge (including a fixed security) which 

would be adveraely affected by the alteration. 

(2) Such an instrument of alteration shall be validly executed if' 

it is executed -

(a) by a company, under its comm.on seal or by an attorney authorised 

for such purpose by the company by a writing under its common 

seal; 

(b) where trustees for debenture-holders are acting under and in 

accordance with a trust deed, by those trustees; 

(c) where no such trustees are acting, by 

(i) a majority in value of those present or represented 

by proxy and voting at a meeting of debenture-holders 

at which the holders of at least one-third in value 

of the outstanding debentures of the series are 

present or so represented, or. 

(ii) where no such meeting is held, the holders of at 

least one-half in value of the outstanding deben­

tures ot' the series; and 

(d) by an attorney duly authorised for the purpose by the persons 

mentioned in paragraph (c) above. 

(3) An instrument of alteration under this section which -

(a) varies the ranking of the charge in relation to fixed 

securities and to other flea ting charges, or 

(b) releases property from the charge, or 

(c) increases the amount secured by the charge, shall be deemed 

to effect the alteration to the instrument creating the 
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floating charge or to any ancillary document when the 

preacri bed particulars of the alteration together with a 

copy (certified in the prescrtbed manner to be a correct 

copy) of the instrument by which the alteration is made, 

are delivered to or received by the registrar of companies 

for registration in accordance with Part III A of the Act 

of 1948; but except as aforesaid an instrument of al tera­

tion executed under subsection ( 1) of this section shall 

not require to be registered wit..½ the registrar of companies. 

(4) Any reference in any enactment, including this Act, to a 

charge or a floating charge shall, unless the context otherwise 

requires, be construed as including a reference to the charge or 

floating charge as altered by an instI"U.ment of altem.tion which requires 

to be and has been duly registered with the registrar of companie::. un.'ler 

the last foregoing subsectioll; and any reference in any enactment, 

including this Act, to the creation of a charge shall, f'or the purposes 

of this section, be construed as a reference to the making of .:1.n altera­

tion to a charge by means of an instrument of alteration which re~uires 

to be duly registered under the last foregoing subsection. 

(5) Without prejudice to the generality of the 1,,st foregoing sub­

se,,tion, the provisions of Part III A of the Act of 1948 shall, so far 

as appl·icable, apply mutatis mutrtndis to an instrument of alteration 

requiring to be registered under this section as they apply to a ch~i.rge 

and a floating charge to which section 106A of the Act of 1948 :;.pplies; 

and, in particular, section 106A(10) of the Act of 1948 shall so :ipply 

as if the reference therein to the date of creation of a charge were a 

reference to the date on which the instrument of alteration was executed. 

21. - (1) WithOut prejudice to the foregoing provisions of this Part 

of this Act, the Act of 1961 shall have effect as if -

(a) in section 7(c), for the words "(Floatinc Charges) (Scotland) 

Act, 1961" there were substituted the words "(Receivers and 

Floa tine Charges) (Scotland) Acts 1961 and 1969"; 

(b) in section 7(d), after the words "106K Extension of Part III A" 

there were inserted the words "and the four last foregoing 
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sections as extended to instruments of alteration by section 

20(5) of the Companies (Receivers and Floating Charges) 

(Scotland) Act 1969."; 

(c) in section 8(1)(c), after the words "back letter" there were 

inserted the words "or agreement"; 

(d) in Schedule 2 -

(i) in section 106A(1) of the Act of 1948 as there set 

out, a:fter the word ''undertaking" there were 

inserted the words "or any part thereof',"; 

(ii) in section 1o6A(2)(a) of the Act of 1948 as tj1ere 

.set out, a:fter the words ''back letter" there were 

inserted the words 11or agreement"; 

(iii) in section 1 o6A(9) of the Act of 1948 as there set 

out, after the words "back letter" there were 

inserted the words "or agreement" and for the word 

"compliance" where that word last occurs there 
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were substituted the words 'compliance~; and where 

the amount .secured by a charge so created is 

purported to be increased by a furt~er back letter 

or a,greement, a further charge shall be held to 

have been created by the ex facie absolute disposi­

tion or assignation as qualified by the further 

back letter or agreement and the provisions of this 

Part of this Act shall apply to such further charge 

as if -

(a) references in this Part of this Act (other 

than in this subsection) to the charge 

were references to such further ch-irge; 

and 

(b) for paragraphs (a) and (b) of the next 

following subsection there were substi­

tuted the words "references to the date on 

which the further back letter or agreement 

w.J.s executed."' ; 
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(iv) in section 1aiA(10) of that Act as there set out, 

there were substituted for the woros "the 

expression" the words '"registrar of companies" 

means the registrar or other officer performing 

under this Act the duty of registration of 

companies. in Scotland: and "registration" shall 

lie construed accordingly; 1 
; 

(v) in section 106D(2) of that Act as there set out, 

after the word "stating" there were inserted the 

words "the name of the company and of the person 

first-named in the charge among the persons 

entitled to the benefit thereof and"; 

(vi) in section 1o6F of that Act as there set out, there 

were added at the end the following subsections:­

"(2) Without prejudice to the duty of the registrar under 

this section to require to be satisfied as aforesaid, 

he shall not be so satisfied unless -

(a) the creditor entitled to the benefit of 

the floating charge, or a person authorised 

to do so on his behalf, certifies as 

correct the particulars submitted to the 

registrar with respect to the entry on 

the register of a memorandum under this 

section, or 

(b) · the court, on being satisfied that such 

certification cannot readily be obtained, 

directs him accordingly. 

"(3) Nothing in this section shall be held to require the 

registration of' a memorandum of satisfact·on where 

the company, having created a f'loa ting c rge over 

all or any part of its property and undertaking, 

disposes of part of the property subject to the 

f'loa ting charge • " ; 
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(vii) for section 106K of that Act as there set out, 

there was substituted the following section:-

106K. The provisions of this Part of this Act 

shall extend to charges on property in Scotland 

which are created, and to charges on property 

in Scotland which is acquired, by a company 

"Extenslon 
or Part 
Ill .&. 

( whether a company within the meaning of this 

Act or not) incorporated outside Great Britain 

which haa a place of business in Scotland. t,; and 

(e) the following provisions were omitted, namely -

(i) section 5; 

(ii) in section 6, the words from "which" to "charge"; 

(iii) section 7(a); and 

(iv) Schedule 1. 

(2) Without prejudice to the other provisions of this Act, the 

Act of 1961 shall, in accordance with sections 17, 18 and 21 of this 

Act, have effect as set out in Schedule 2 to this Act. 

22. Section 322 of the Act of 1948 (Effect of floating charge) shall Floating charge 

be amended by inserting a new subsection as follows:-

"(3) Where a company is being wound up in Scotland a floating 

charge over all or any part of its property and under­

taking shall not be held to be an alienation or preference 

voidable by statute (other than by the provisions of this 

Act) or at common law on the ground of insolvency or 

notour bankruptcy." 

not a traUdU­
lent preference. 

23. The Industrial and Provident Societies Act 1967 shall be amended Amendment or 
IndU.strtal and 

as follows -

(i) in section 3(3), for the words "sections 1(2)(c) and 

5(3) of the Act of 1961" there shall be substituted 

the words 'section 1(2)(c) of the Act of 1961 and 

section 19(4)(b) of the Companies (Receivers and 

Floating Charges)(Scotland) Act 1969 (hereafter in 

this Act referred to as "the Act of 1969")'; 
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(ii) af'ter section 3, there shall be inserted the following 

section: 

3A. Sections 19, 20 (other than subsection (5) thereof) 

and 26(1) to (3) of the Act of 1969 shall apply to a 

registered society as they apply to an incorporated 

company; and accordingly shall apply as if -

(a) references therein to a company or an incorporated 

company were references to a registered society; 

(b) references therein to the registrar and the 

registrar of·companies were references to the 

registrar under this Act; and 

(c) references therein, however expressed, to 

registration or registration in accordance with 

Part IIIA of the Act of 1948 were references to 

the delivery to the registrar of the document 

required by section 4(1) of this Act to be so 

deliV'ered."; 

(iii) in section 4(1), 

(a) for paragraph (b) there shall be substituted the 

words "or (b) a note, so authenticated, of such 

particulars relating to the charge as may be 

prescribed; and, in either case"; and 

(b) for the mrds from "said copy" to "as aforesaid" 

there shall be substituted the words "foregoing 

provisions of this subsection are not complied 

with"; 

(iv) in section 4(1) and (2)(a), for the word "fourteen" 

there shall be substituted the word "21 "; and 

(v) in the Schedule, paragraph 5 shall be omitted. 

PART III 

MISCELLANEOUS PROVISIONS 

Regulatl ons. 24. The powers to make regulations conferred by this Act on the Board 

of Trade shall be exercisable by statutory instrument, which shall be 

subject to annulment·in pursuance of a resolution of either House of 

Parliament. 
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25. - ( 1) A:ny floating charge created by a company prior to the commence­

ment of' this Act, which -

(a) is still subsisting as a floating charge at the commencement 

of' this Act; and 

(b) if' it had been created af'.ter the commencement of' this Act, 

would have been validly created, 

shall as f'rom the commencement of' this Act be deemed to have been validly 

created as f'rom the date of' its creation. 

(2) A:ny provision which -

(a) is contained in an instrument creating a floating charge 

e:xacuted prior to, and still subsisting at, the commencement 

of' this Act; 

(b) relates to the ranldng of' charges; and 

( c) if' it had been made af'ter the commencement of' this Act, would 

have been a valid prOV'ision, 

shall as f'rom the commencement of' this Act be deemed to have been a 

valid provision as f'rom the date of' its making. 

26. - (1) This Act shall be const!"Ued as one with the Act of' 1961. 

( 2) In this Act, unless the context otherwise requires, 

•ancillary document" shall mean -

(a) a document which relates to the floating charge and which was 

executed in probative f'orm by the debtor and creditor in the 

charge bef'ore the registration of' the charge in accordance 

with Part IIIA. of' the Act of' 1948; or 

(b) an inst:t"Ument -of' a:lteration such as is mentioned in 

section 20 of' this Act. 

(3) A:ny ref'erence in this Act to any enactment shall be con­

strued as a ref'erence to that enactment as amended by or under any 

other enactment, including this Act. 

(4) Nothing in this Act shall be construed as empowering a 

company to act outwith the powers contained in its Memorandum of' 

Association or Articles of Association. 

(5) Section 440 of' the Act of' 1 948 shall apply to any enact­

ment in this Act as it applies to any enactment in that Act. 

r;-7 
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(6) Part VI of the Act of 1948 (Receivers and Managers) shall no't 

apply to receivers under this Act. 

27. - ( 1) This Act may be cited as the Companies (Recei Vera and 

Floating Charges)(Scotland) Act 1969; and the Companies (Floating 

Charges)(Scotland) Act 1961 and this Act may be cited together as the 

Companies (Receivers and Floating Charges)(Scotland) Acts 1961 and 1969. 

(2) This Act shall extend to Scotland only. 

(3) This Act shall come into operation at the expiration of a 

period of one month beginning with the date on which it is passed. 
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section s. 

S C H E D U L E 1 

Form No. 1 

FORM OF INSTRUMENT TO DISCENCUMBER PROPERTY OR INTEREST OF SECURITY 
RANKING PRIOR TO, OR EQUALLY WITH, A FLOATING CHARGE. 

I, A,B. (design), receiver of' the property and undertaking i£::._ of' the 

:f'ollowing part of' the property and undertaking) {here speci:f'y the 

e;E!) of' the C,D. Company {Limited), having sold or disposed of' (or 

being desirous of' selling or disposing of') the :f'ollowing property or 

interest in property subject to recording in the Register of' Sasines, 

namely (here give a brief' description of' the property or interest in 

property in question), and having been unable to obtain a discharge of' 

the :f'ollowing security over or interest in the property or interest in 

property, namely (here describe the security or interest) (which security 

or interest ranks prior to (21: equally with) the floating charge by 

virtue of' which I was appointed), :f'rom E. F. , the creditor thereof' :f'or 

the time being, do hereby certify that on {insert date), in accordance 

with section 8(1) of' the Companies (Receivers and Floating Charges) 

(Scotland) Act 1969, I consigned (!1E_ caused to be consigned) in the 

(specify bank or bmnch of' bank in which the money was consigned) the 

sum of' (insert amount consigned) being the cumulo a.mount (.QE the balance) 

of' the principal sum, interest and expenses (or as the case may be) due 

(.2£ remaining due) under the said security or interest conform to 

deposit receipt dated {insert date) by the said bank :f'or said amount in 

the name of the Accountant of' Court :f'or behoof of the said E.F. (.QE of' 

G.H., (design), the creditor in the said security or interest). 

A.B. 

LTO be attested.J 

Register on behalf' of' the within-named A.B. as receiver within mentioned 

in the Register of' the County of' X { or as the case may be), 

A.B. 

or J ,K., W, S., Edinburgh, Agent, 

or L, & M., W.S., Edinburgh, Agents. 
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Form No. 2 

FORM OF Il'ISTRUMEN'l' TO DISENCUMBER PROPERTY.OR INTEREST OJ! SECURITY 
RANKING AFTER A FLOATING CHARGE, 

I, A.B. (design), receiver of the property and undertaking ~ of the 

following part of the property and undertaking) (here specify the part) 

of the C,D, Company (Lilll:l.ted), having sold or disposed of (Q!: being 

desirous of selling or disposing of) the following property or interest 

in property subject to recording in the Register of Sasines, namely· 

(here give a brief description of the property or interest in property 

in question), and having been unable to obtain a discharge of the 

following security over or interest in the property, namely (here 

describe the security or interest) (which security or interest ranks 

after the floating charge by virtue of which I was appointed), from 

E,F., the creditor thereof for the time being, do hereby expede this 

instrulllen t for recording in accordance with section 8( 2) of the 

Companies_(Receivers and Floating Charges) (Scotland) Act 1969, 

/:To be attested,J 

Register on behalf of the within-named A. B., as receiver within 

mentioned in the Register of the County of X (or as the case may be). 

A.B. 

or J .K,, W,S., Edinburgh, Agent, 

or L. & M., W,S., Edinburgh, Agents 
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S C H E D U L E 2 

THE COMPANIBS (FLOATING CHARGES) (SCOTLAND) ACT 1961 AS AMENDED BY 
THIS ACT. 

LNote: In the provisions set out hereunder words inserted or 
substituted by this Act are underlined and omissions without 
substitution are indicated by dots.J 

1. - (1) It shall be competent under the law of Scotland for an incor­

porated company ( whether a company -.d. thin the meaning of the Act of 

1948 or not), for the purpose of securing any debt or other obligation 

(including a cautionary obligation) incurred or to be incurred by. or 

binding upon, the company or any other person, to create in.fayour of 

the creditor in the debt or obligation a charge, in this Act referred 

to as a floating charge, over all or any part of the property (including 

uncalled capital), which may from time to time be comprised in its 

property and undertaking. 

(2) A floating charge created by a company ••••••••••• shall on 

the commencement of. the winding up of the company, subject to sections 

1 o6A and 322 of the Act of 1948 ( which relate among other things to the 

validity of floating charges), attach to the property then comprised in 

the company's property and undertaking or, as the case may be, in part 

of that property and undertaking. but subject to the rights of any 

person who -

(a) has effectually executed diligence on the property or any 

part of it, or 

(b) holds a fixed security over the property or any part of' it 

I'8llking in priority to the floating charge, or 

( c) holds over· the property or any part of it another floating 

charge so ranking; 

and, subject as aforesaid, the provisions of the Act of 1948 relating 

to 'Winding up, except section 327(1)(c) thereof', shall have effect as 

if the charge were a fixed security over the property to which it has 

attached in respect of the principal of the debt or obligation to which 

it relates and any interest due thereon: 

Provided that nothing in this subsection shall prejudice the opera­

tion of section 319(5) of the Act of 1948 (which provides among other 



things for the payment of certain debts in certain circumstances out of 

property comprised in or subject to a floating charge). 

(3) For the avoidance of doubt. it is hereby declared that, 

sub,iect to section 322 of the Act of 19481 interest shall I in respect 

of a floating charge which after the coIIlll1encement of the Companies 

(Receivers and Floating Charges) (Scotland) Act 1969 1 attaches to the 

property of the company, accrue until JLayment of the SUII1 due under the 

charge is made. 

2. - ( 1) A floating charge may be created, in the case of a company 

which the Court of Session has jurisdiction to wind up, only by the 

ex~cution, under the seal of ttie company. of an instI'UIIlent or bond or 

other written acknowledgement of debt or obligation which purports to 

create such a charge. 

(2) Execution in accordance with ttiis section includes execution 

by an attorney authorised for such purpose by the company by writing 

w.der i ta common seal; and any such execution on behalf of the compan;r 

shall bind the company. 

References in this Act to the instrument by which a floating 

charge was created are, in the case of a floating charge created by 

words in a bond or other written acknowledgement, references to the 

bond or, as the case may be, the other written acknowledgement. 

3. For the avoidance of doubt it is hereby declared that a floating_ 

charge shall, subject to the Act of 1948, have effect in accordance with 

this Act in relation to any heritable property in Scotland to which it 

1~lates, notwithstanding that it is not recorded in ttie Register of 

Sasines. 

Creation or 
floating Charges 

,by Scottish 
companies. 

ECfect or 
tloattng charges 
1n relation to 
heritcible 
property tn 
Scotland. 

4. - ( 1) Sections 222 and 399(5) of the Act of 1948 (which specify the E:<tenslon or 

circumstances in which certain companies m,.y be wound up by the crurt) 

shall, in relation to a company which the Court of Session has jurisdic­

tion to wind up, have effect as if they included the following circum­

stances, that is to say, if there is subsisting a floating charge over 

property comprised in the company's property and undertaking, and ttie 

court is-satisfied that the security of ttie creditor entitled to the 

benefit of the floating charge is in jeopardy. 
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(2) The security of a creditor shall, for the purposes o.f' the 

foregoing subsection, be deemed to be in jeopardy if the court is 

satisfied that events have occurred or are about to occur which render 

it unreasonable in the interests of the creditor that the company shou Id 

retain power to dispose of the property which is subject to the fl.oatir.., 

charge • 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
6. For the purpose of securing the publication of' floating charges 

created by companies and other charges so created .•......•• the Aei. 

of 1948 shall have effect subject to the amendment set out in 

Schedule 2 to this Apt. 

Further amend- 7. 
ment to Act 

The Act of 1948 shall have effect as if -

o! 1948. . ...................................................... . 
(b) in section 319(5)(b) after ''England" there were inserted 

"or Scotland"; 

( c) in section 455 ( 1), after the definition of "financial year", 

there were inserted the following definition:-

'"'floating charge" includes a f'loating charge within the 

meaning of the Companies (Receivers and Floatinr,: Ch:i.rges) 

(Scotland) Acts 1961 and 1969"; 

(d) in Schedule 15, after the entry relcitin<7 to section 106 

of the said Act, there were inserted the followlng entries -

"'I06A 

106B(1) 

Registration of charges created by companies 

registered in Scotland. 

Duty of company to register charges created by 

company (Scotland). 

1o6C Duty of company to register charges existing on 

property acquired (Scotland). 

1o6K Extension of Part IIIA. 

and the four last foregoing sections as extended to 

instruments of alteration by section 20(5) of the Companies 

(Receivers and Floating Charges) (Scotland) Act 1969." 
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B. In this Act unless the context otherwise requires -

{a) "Act of' 1948" means the Companies Act 1948, as amended by any 

other Act including this Act; 

(b) "company" means a company to which section 1 of' this Act 

relates; 

{c) "fixed security" in relation to any property of' a company 

means any security, other than a f'loa ting charge or a charge 

having the nature of' a f'loating charge, which on the winding up 

of' the company in Scotland would be treated as an ef'f'ective 

security over that property, and (without prejuaice to that 

generality) includes a security over that property created by 

way o~ an ex facie absolute dispo3ition or assignatio~ 

qualified by a back letter or agreement; 

{d) ref'erences to registration in relation to a f'loatine charge are 

ref'erences to the delivery to or receipt by the registrar of' 

companies, in accordance with section 1o6A of' the Act of' 1948, 

f'or registration, of' the prescribed parj;iculars of' the charge, 

and "registrar" shall be construed accordingly. 

9. - (1) This Act may be cited as the Companies (Floating Charges) 

(Scotland) Act 1961. 

(2) This Act shall extend to Scotland only, 

(3) This Act shall come into f'orce at the expiration of' a period of' 

three months beginning with the date on which it is passed. 

S C H E D U L E S 

• 

SCHEDULE 2 

REGISTRATION OF CHARGES 

The Act of' 1948 shall have ef'f'ect with the addition immediately 

af'ter section ·1 o6 thereof' of' the following provisions, and accordingly 

sections 10,. and 105 of' that Act shall cease to have ef'f'ect in relation 

to companies to which ·the said provisions apply:-
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"PART IIIA 

REGISTRATION OF CHARGES (SCOTLAND) 

Registration o:f Charges with Registrar o:f Companies 

1 o6A. - ·( 1) Subject to the provisioll,&o:f this Part o:f this Act every 

charge created a:fter the :fixed date by a company registered in Scotland, 

being a charge to which this section applies, shall, so :far as any 

security on the company's property or undertaking or any part thereo:f is 

con:ferred thereby, be void against the liquidator and any creditor o:f the 

company unless the prescribed particulars o:f the charge together with a 

copy (certified in the prescribed manner to be a correct copy) o:f the 

instrument, i:f any, by which the charge is created or evidenced, are 

delivered to or received by the registrar o:f companies :for registration 

in manner required by this Act within 21 days a:fter the date o:f i ta crea­

tion, but without prejudice to any contract or obligation :for repayment 

o:f the money thereby secured; and llhen a charge becomes void under this 

section the money secured thereby shall immediately become payable. 

(2) This section applies to the fbllowing charges:-

(a) a charge on land wherever situated, or any interest 

therein, including a charge created by a bond and 

disposition or assignation in security or by an ex :facie 

absolute disposition or assignation qualified by a back 

letter or agreement, but not including a charge :for any 

rent, ground annual or other periodical sum payable in 

respect o:f the land; 

(b) a security ·over the uncalled share capital o:f the 

company; 

(c) a security over incorporeal moveable property o:f any o:f 

the :following categories, that is to say -

(i) the book debts b:f the company; 

(ii) calls made but not paid; 

(iii) goodwill; 

(iv) a patent or a licence under a patent; 
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(v) a trademark; 

(vi) a copyrlght or a licence under a copyright; 

(d) a security aver a ehip or any share in a ship; and 

(e) a floating charge. 

(3) In the case of a charge created out of the United Kingdom compri­

sing property situated outside the United Kingdom, the period of 21 days 

after the date on which the copy of the instrument creating it could, in 

due course of post, and if despatched with due diligence, have been 

received in the United Kingdom shall be substituted for the period of 21 

days after the date of the creation of the charge as the time within 

which, under subsection ( 1) of this section, the particulars and copy 

are to be delivered to the registrar. 

(4) Where a charge is created in the United Kingdom but comprises 

property outside the United Kingdom, the copy of the instrument creating 

or purporting to create the charge may be sent for registration under 

this section notwi thatanding that further proceedings may be necessary 

to make the charge valid or effectual according to the law of the country 

in which the property is situated. 

(5) Where a negotiable instrument has been given to secure the pay­

ment of any book debts of a company the deposit of the instrument for the 

purpose of securing an advance to the company shall not, for the purposes 

of this section, be treated as a charge on those book debts. 

(6) The holding of debentures entitling the holder to a charge on 

land shall not fur the purposes of this section be deemed to be an 

interest in land. 

(7) Where a aeries of debentures containing, or giving by reference 

to any other instrument, any charge to the benefit of which the debenture­

holdera of that series are entitled pari passu is created by a company, 

it shall, for the purposes of this section, be sufficient if there are 

delivered to or received by the registrar, within 21 days after the 

execution of the deed containing the charge or, i~ there is no such deed, 

after the execution of any debentures of the aeries, the following 

particulars:-

(a) the total amount secured by the mole series; and 
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(b) the dates of' the resolutions authorising the issue of' 

the series end the date of' the covering deed, if' eny, 

by which the security is created or defined; end 

(c) a general description of' the property charged; and 

(d) the names of' the trustees, if' eny, for -the debenture­

holders; and 

(e) in the case of' a floating charge, a statement of' the 

restrictions, if' any, on the power of' the company to 

grant further securities ranking in priority to, or 

pari passu with, the floating charge; 

together with a copy of' the deed containing the charge, or, if' there is 

no such deed, of' one of' the debentures of' the series: 

Provided that, where more than one issue is made of' debentures in 

the series, there shall be sent to -the registrar for entry in the 

register particulars of' the date and amount of' each issue; but any 

omission to do this shall not af'f'ect the validity of' the debentures 

issued. 

(8) Where any commission, allowance or discount has been paid or 

made either directly or indirectly by a company to any person in 

consideration of' his subscribing or agreeing to subscribe, whether 

absolutely or conditionally, for any debentures of' the company, or 

procuring or agreeing to procure subscriptions, whether absolute or 

conditional, for any such debentures, the particulars required to be 

sent for registration under this section shall include particulars as 

to the amoWlt or rate per cent. of." the commission, discount or allowance 

so paid or made, but any omission to do this shall not affect the 

validity of' the debentures issued: 

Provided that the deposit of' any debentures as security for any 

debt of' the company shall not, for the purposes of' this subsection, 

be treated as the issue of' the debentures at a discount. 

(9) For avoidance of' doubt it is hereby declared that, in the 

case of' a charge created by way of' an ex f'acie absolute disposition or 

assignation qualified by a back letter or agreement, the compliance with 

subsection ( 1) of' thi·s section shall not of' itself' render the charge 
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unavailable as security for indebtedness incurred after the date of the 

ccmplianoe; and where the amount secured by a charge so created is pur-

ported to be increased by a further back letter or agreement, a further 

charge shall be held to have been created by the ex t'acie absolute disposi-

tion or aasigna tion as qualified by the further back letter or agreement 

and the provisions of this Part of this Act shall apply to such further 

charge as if -

( a) references in this Part of this Act ( other than in this 

subsection) to the charge were references to such further 

charge; and 

(b) for paragraphs (a) and (b) of the next fullowing subsection 

there were substituted -the words "references to the date on 

which the further back letter or agreement was executed". 

(10) In this Part of this Act "registrar of companies" means the 

registrar or other officer performing under this Act the duty of regis-

tration of companies in Scotland: and "registration" shall be construed 

accordingly; "the fixed date" means the date of coming into operation 

of the Companies (Floating Charges) (Scotland) .Act 1961, and references 

to the date of creation of a charge are -

(a) in the case of a floating charge, the date on which the instru­

ment creating the f'loo. ting charge was executed by the company 

creating the charge, and 

(b) in the case of any other charge, the date on which the right 

of the person entitled to the benefit of the charge was 

constituted as a real right. 

106B. - (1) It shall be the duty of a company tc send to the registrar 

of companies for registration the particulars of every charge created by 

the company and of the issues of debentures of a series requiring regis­

tration under the last foregoing section, but registration of any such 

charge may be effected on the application of any person interested therein. 

(2) Where registration is effected on the application of some person 

other than the company, that person shall be anti tled to recover from the 

company the amount of any fees properly paid by him to the registrar on 

the registration. 
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(3) If' any company makes def'ault in sending to the registrar f'or 

registration the particulars of' any charge created by the company or of' 

the issues of debentures of a series requiring registration as af'oresaid, 

then, unless the registration has been effected on the application of' 

some other person, the company and eve·ry of'ficer of' the company who is 

in def'aul t shall be liable to a def'aul t fine of' £50. 

106C. - ( 1) Where a company registered in Scotland acquires any property 

which is subject to a .charge of' any such kind as would, if' it had been 

created by the company af'ter the acquisition of' the property, have been 

required to be registered under this Part of' this Act, the company 

shall cause the prescribed particulars of' the charge, together with a 

copy (certified in the prescribed manner to be a correct copy) of' the 

instrument, if' any, by Vihich the charge was created or is evidenced, to 

be delivered to the registrar of' companies f'or registration in manner 

required by this Act within 21 days af'ter the date on which the transac­

tion was settled: 

Provided that, if' the property is situated and the charge was 

created outside Great Britain, 21 days af'ter the date on•which the 

copy of' the instrument could in due course of' post, and if' despatched 

with due diligence, have been received in the United Kingdom shall be 

substituted f'or 21 days af'ter the settlement of' the transaction as the 

time within which the parti culara and the copy of' the instrument are to 

be delivered to the registrar. 

(2) If' def'ault is made in complying with this section, the company 

and every officer of' the company who is in def'aul t shall be liable to a 

def'ault f'ine of' £50. 

1o6D. - (1) The registrar of' companies shall keep, with respect to 

each company, a register in the prescribed f'orm of' all the charges 

requiring registration under this Part of' this Act, and shall, on pay­

ment of' such f'ee as may be specified by regulations made by the Board 

of' Trade, enter in the register with respect to such charges -

(a) in the case of' a charge to the benef'it of' which the holders 

of' a aeries of' debentures are entitled, such particulars as 

are specified in section 1c6A(7) of' this Act; 
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(b) in the case of' any other charge -

(i) if' the charge is a charge created by the canpany, the 

date of' its creation, and if' the charge was a charge 

existing on property acquired by the company, the date of' 

the acquisition of' the property; and 

(ii) the amount secured by the charge; and 

(iii) short particulars of' the property charged; and 

(iv) the persons entitled to the charge; and 

(v) in the case of' a f'loe.ting charge a statement of' the 

restrictions, if' any, on the power of' the company to grant 

further securities ranld.ng in priority to, or pari passu 

with, the f'loating charge. 

(2) The registrar shall give a certificate under his hand of' the 

registration of' any charge registered in pursuance of this Part of this 

Act, stating the name of the company and of the person first-named in 

the charge among the persons entitled to the benefit thereof and the 

amount thereby secured, and the certificate shall be conclusive evidence 

that the requirements of this Part of' this Act as to registration have 

been complied with. 

(3) The register kept in pursuance of this section shall be open 

to inspection by any person on payment of such fee, not exceeding one 

shilling for each inspection, as may be specified by regulations made 

by the Board of Trade. 

(4) The po-«ers to make regulations conf'erred by this section on the 

Board of Trade shall be exercisable by statutory instrument, which shall 

be subject to annulment in pursuance of a resolution of either House of 

Parliament. 

1 o6E. - ( 1 ) The company shall, within 30 days of the is sue by them of 

any debenture, or certificate of debenture stock, payment of which is 

secured by a charge requiring registration under this Part of' this Act, 

cause a copy of the certificate of registration given under the last 

:foregoing section in respect thereof to be sent to the holder of' the 

debenture or certificate of debenture stock. 
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(2) If default is made in complying with this section the comp<1ny 

and any officer thereof who knowingly and wilfully authorises or 

pennits the default shall, without prejudice to any other liability, 

be liable to a fine not exceeding £100. 

1o6F. - (1) The registmr of companies, on evidence being given to his 

satisfaction with respect to any registered charge -

(a) that the debt for which the charge was given has been p<lid or 

satisfied in whole or in part; or 

(b) that part of the property or undertald.ng charged has been 

released from the charge or has ceased to form part of the 

company's property or undertald.ng, 

may enter on the register a memorandum of satisfaction in whole or in 

part, or of the fact that part of the property or undertald.ng has been 

released from the charge or has ceased to form part of the company's 

property or undertald.ng, as the case may be, and where he enters a 

memorandum of satisfaction in whole he shall, if required, furnish the 

company with a copy thereof. 

( 2) Without pre.iudice to the dllty of the registrar under this 

· section to require to be satisfied as aforesaid. he shall not be so 

satisfied unless -

(a) the creditor entitled to the benefit of the floating charge, 

or a person authorised to do so on his behalf. certifies as 

correct the particulars submitted to the registrar with 

respect to the entry on ihe register of a memorandum under 

this section, or 

(b) the court, on being satisfied that such certification cannot 

readily be obtained, directs him accordingly. 

(3) Nothing in this section shall be held to require the registra-

tion of a memorandum of satisfaction where the company, having created 

a flea ting charge over all or any part of i ta property and undertald.ng, 

disposes of part of the property subject to the floating charge. 

1 o6G. The court, on being satisfied that the omission to register a 

charge within the time required by this Act or that the omission or mis­

statement of any particular with respect to any such charge or in a 
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memorandum of satisfaction was accidental, or due to inadvertence or to 

some other sufficisnt cause, or is not of a nature to prejudice the 

position of creditors or shareholders of the oompeny, or that on other 

grounds it is just and equitable to grant relief, rJRy, on the application 

of the company or any person interested, and on such tems and conditions 

as seem to the court just and expedient, order that the time for regis tra­

tion shall be extended, or, as the case may be, tha.t the omission or. mis­

statement shall be rectified. 

Provisions as to Company's Register of Charges and as to Copies of 
Instruments creating Charges 

1o6H. Every company shall cause a copy of every instrument creating any 

charge requiring registration under this Part of this Act to be kept at 

the registered office of the company: 

Provided that, in the case of a series of unifom debentures, a 

copy of one debenture of the aeries shall be sufficient. 

1o6r .• - ( 1) Every company shall keep at the registered office of the 

company a register of charges and enter therein all charges specifically 

affecting property of the company and all floating charges on the under­

taking or any property of the company, giving in eaoh case a short descrip­

tion of the property charged, the amount of the charge, and, except in the 

case of securities to bearer, the names of the persons entitled thereto. 

(2) If any officer of the company knowingly and wilfully authori­

ses or permits the omission of any entry required to be made in pursuance 

of this section, he shall be liable to a fine not exceeding £50. 

1 o6J. - ( 1) The copies of instruments creating any charge requiring 

registration under this Part of this Act with the registrar of companies, 

and the register of charges kept in pursuance of the last foregoing 

section, shall be open during business hours (but subject to such reason­

able restrictions as the company in general meeting may impose, so that 

not less than two hours in each day shall be allowed for inspection) to 

the inspection of any creditor or member of the company without fee, and 

the register of charges shall also be open to the inspection of any other 

person on payment of such fee, not exceeding one shilling for each 

inspection, as the company may prescribe. 
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(2) If inspeotion of the said copies or register is refused, every 

officer of the company who is in default shall be liable to a fine not 

exceeding £5 and a further fine not exceeding £2 for every day during 

which the refusal continues. 

(3) If any such refusal occurs in relation to a company the cOUI't 

may by order compel an immediate inspection of the copies or register. 

1 o6K. The provisions of this Fart of this Act shall extend to charges 

on property in Scotland which are created, and to charges on property 

in Scotland which is acquired, by a company { whether a company within 

the meaning of this Act or not) incorporated outside Great Britain which 

has a place of business in Scotland. 
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