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RESPONSE FORM

DISCUSSION PAPER ON JUDICIAL FACTORS
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.

	Name:

«InsertTextHere»


	Organisation:

«InsertTextHere»


	Address:

«InsertTextHere»


	Email address:

«InsertTextHere»



Summary of Proposals

1. Should the term "judicial factor" be changed and, if so, to what?
(Paragraph 1.21) 
	Comments on Proposal 1
«InsertTextHere»


2. Should the present concurrent jurisdiction of the Court of Session and the sheriff court in relation to petitions for the appointment of judicial factors continue, or should that jurisdiction be limited to one or other court?
(Paragraph 3.11)
	Comments on Proposal 2
«InsertTextHere»


3. Where appointments of judicial factors are sought in the Court of Session, such petitions should be brought in the Outer House only.
 (Paragraph 3.12)
	Comments on Proposal 3
«InsertTextHere»


4. Are any practical problems encountered by the absence of the necessary interest to petition for the appointment of a judicial factor?







(Paragraph 3.17)
	Comments on Proposal 4
«InsertTextHere»


5. Should the definition of "interest" be widened for the purposes of a petition for the appointment of a judicial factor?







(Paragraph 3.17)
	Comments on Proposal 5
«InsertTextHere»


6. Do consultees consider that the usefulness of petitions for the appointment of a judicial factor and the resulting interlocutors would be improved by either:


(a)
updating drafting styles, or


(b)
requiring that certain items of information be included?
(Paragraph 3.19)
	Comments on Proposal 6
«InsertTextHere»


7. Should factory estates be sequestrated into the hands of the judicial factor as a matter of course?

 (Paragraph 3.25)
	Comments on Proposal 7
«InsertTextHere»


8. For the avoidance of confusion, should another term be substituted for "sequestration" where it is used in the context of suspending the owner's right to administer the estate and vesting such a right in the judicial factor and, if so, what should that term be?

(Paragraph 3.25)
	Comments on Proposal 8
«InsertTextHere»


9. Should appointments of judicial factors be publicised, and if so, in what manner?
(Paragraph 3.27)
	Comments on Proposal 9
«InsertTextHere»


10. No distinction should be made, as to completion of title, between judicial factories in respect of trust estates and other judicial factories.
(Paragraph 4.19)
	Comments on Proposal 10
«InsertTextHere»


11. A judicial factor should be able to complete title to property of any type without the express authority of the court.

(Paragraph 4.19)
	Comments on Proposal 11
«InsertTextHere»


12. Should the position be the same as for trustees in sequestration, or should the factor simply have the power to complete title? 
(Paragraph 4.19)
	Comments on Proposal 12
«InsertTextHere»


13. Section 24 of the Titles to Land Consolidation (Scotland) Act 1868 and section 25 of the Trusts (Scotland) Act 1921 should be repealed.  Section 13 of the Judicial Factors (Scotland) Act 1889 and section 1 of the Conveyancing Amendment (Scotland) Act 1938 should be repealed in so far as they apply to judicial factories.
(Paragraph 4.19)
	Comments on Proposal 13
«InsertTextHere»


14. Should factors be under a general duty to manage the estate pro-actively for the benefit of the ultimate beneficiary?
 (Paragraph 5.7)
	Comments on Proposal 14
«InsertTextHere»


15. If factors should have a general duty to manage the estate pro-actively, should that duty be restricted to certain types of case and, if so, to what types?

(Paragraph 5.7)
	Comments on Proposal 15
«InsertTextHere»


16. Should factors be under a duty, where parties responsible for the estate are in dispute, to encourage and assist those parties in settling that dispute?

(Paragraph 5.7)
	Comments on Proposal 16
«InsertTextHere»


17. Is the current system of accounting for the operation of judicial factories unsatisfactory and, if so, what accounting system should be substituted in its place?

 (Paragraph 5.13)
	Comments on Proposal 17
«InsertTextHere»


18. Are the current requirements regarding the timing of the lodging of accounts satisfactory?
(Paragraph 5.13)
	Comments on Proposal 18
«InsertTextHere»


19. Should judicial factors be subject to a general duty to invest funds rather than simply conserve them?

(Paragraph 5.16)
	Comments on Proposal 19
«InsertTextHere»


20. Is it appropriate for there to be duties specific only to appointments under section 11A of the Judicial Factors (Scotland) Act 1889?

(Paragraph 5.25)
	Comments on Proposal 20
«InsertTextHere»


21. Should a judicial factor be under a duty to prepare a management plan, agreed with the Accountant, on appointment?

 (Paragraph 5.27)
	Comments on Proposal 21
«InsertTextHere»


22. There should be a statutory statement of the duties of a judicial factor which could be adjusted by the court to meet the needs of particular cases.








(Paragraph 5.29)
	Comments on Proposal 22
«InsertTextHere»


23. Would the duties set out in Part 5 of this Paper form a suitable basis for a statutory statement of the duties of a judicial factor and, if not, what deletions and/or additions do you consider to be appropriate?







(Paragraph 5.30)
	Comments on Proposal 23
«InsertTextHere»


24. Where there is misconduct or failure to discharge the duties of the office of judicial factor in some material way, are the remedies available under the current civil and criminal law sufficient?
(Paragraph 5.32)
	Comments on Proposal 24
«InsertTextHere»


25. If not, what additional remedy or remedies should be introduced?

(Paragraph 5.32)
	Comments on Proposal 25
«InsertTextHere»


26. Should interim judicial factors' duties be the same as those of permanent judicial factors?

(Paragraph 5.38)
	Comments on Proposal 26
«InsertTextHere»


27. Should appointments of interim judicial factors be subject to a statutory time limit and, if so, should there be a facility for an interim judicial factor to apply for an extension to that limit?

(Paragraph 5.38)
	Comments on Proposal 27
«InsertTextHere»


28. Should the Accountant be required to review the appointment of an interim judicial factor periodically and, if so, should the court have greater discretion in fixing the period between reviews?

(Paragraph 5.41)
	Comments on Proposal 28
«InsertTextHere»


29. It should be clarified that it is possible to combine an application for special powers with a petition for the appointment of a judicial factor.

(Paragraph 6.6)
	Comments on Proposal 29
«InsertTextHere»


30. Should the powers exercisable by the factor be set out in legislation as a comprehensive list so as to reduce the number of circumstances in which special powers have to be sought?








(Paragraph 6.38)
	Comments on Proposal 30
«InsertTextHere»


31. Does the list of powers in Appendix C provide appropriate default powers for judicial factors?

(Paragraph 6.38) 
	Comments on Proposal 31
«InsertTextHere»


32. In particular, would powers specific to the situation where a factor has been appointed to a sequestrated estate within 12 months of a person's death be useful?  See Appendix C, paragraphs 24 – 26.

(Paragraph 6.38)
	Comments on Proposal 32
«InsertTextHere»


33. Should interim judicial factors be given the same powers as permanent judicial factors?

(Paragraph 6.40)
	Comments on Proposal 33
«InsertTextHere»


34. Should the requirement for judicial factors to find caution be abolished?

(Paragraph 7.10)
	Comments on Proposal 34
«InsertTextHere»


35. On what basis should judicial factors be paid?

(Paragraph 7.14)
	Comments on Proposal 35
«InsertTextHere»


36. Should any facility to challenge the Accountant's decision as to the remuneration of a judicial factor be put on a statutory basis?

(Paragraph 7.16)
	Comments on Proposal 36
«InsertTextHere»


37. Should it be made clear that, where a person suffers loss as a result of some act or omission of the judicial factor (or anyone for whom the factor is responsible) in the course of carrying out his or her duties as factor, damages should generally be payable from the estate with the estate having a right of relief against the judicial factor to the extent that the factor was personally at fault?

(Paragraph 7.24)
	Comments on Proposal 37
«InsertTextHere»


38. The ability of a judicial factor to enter into contracts, and the extent to which he or she can do so, should be set out explicitly in legislation.

(Paragraph 7.29)
	Comments on Proposal 38
«InsertTextHere»


39. Where a judicial factor enters into a contract as factor and this is known at that time to the other party, it should be made clear that the third party's rights under the contract should be enforceable only against the estate and not against the factor personally.

(Paragraph 7.29)
	Comments on Proposal 39
«InsertTextHere»


40. Where a contract relating to the factory estate gives rise to litigation, the action should be raised by, or directed against, the factor, in that capacity.

(Paragraph 7.29)
	Comments on Proposal 40
«InsertTextHere»


41. Should it be made clear that liability for the expenses of any litigation undertaken by a judicial factor falls upon the estate with, in appropriate circumstances such as where the factor had engaged in unnecessary litigation either as pursuer or defender, the estate having a right of relief against the factor?

(Paragraph 7.33)
	Comments on Proposal 41
«InsertTextHere»


42. Should it be made clear that liability for unjustified enrichment falls upon the estate with, in appropriate circumstances such as where the factor had acted in bad faith, the estate having a right of relief against the factor?




(Paragraph 7.35)
	Comments on Proposal 42
«InsertTextHere»


43. It should be made clear that ordinary debts due to or owed by the estate prescribe in the ordinary way.

(Paragraph 7.42)
	Comments on Proposal 43
«InsertTextHere»


44. It should be made clear that, so long as a factor remains in office, his or her duty to account to those for whom he or she is managing the estate is imprescriptible.

(Paragraph 7.46)
	Comments on Proposal 44
«InsertTextHere»


45. Are the interests of those to whom the estate is to pass sufficiently protected by the requirement, in section 34 of the 1849 Act, that they be called as parties to the petition for discharge?

(Paragraph 8.10)
	Comments on Proposal 45
«InsertTextHere»


46. Should the procedure for administrative discharge be extended to cover all types of judicial factory?

(Paragraph 8.13)
	Comments on Proposal 46
«InsertTextHere»


47. Should the "writing off" procedure be abolished in favour of a revised administrative discharge?

(Paragraph 8.13)
	Comments on Proposal 47
«InsertTextHere»


48. It should be made clear that a factor's duty to account to the beneficiaries is terminated by discharge.

(Paragraph 8.18)
	Comments on Proposal 48
«InsertTextHere»


49. In the relatively few cases in which a judicial factor will die in office, the arrangements described at paragraphs 8.19 – 8.21 are satisfactory.

(Paragraph 8.22)
	Comments on Proposal 49
«InsertTextHere»


50. We would welcome consultees' views on the suggestion that the Official Judicial Factor could assume the responsibilities of other public offices with analogous functions.

(Paragraph 9.7)
	Comments on Proposal 50
«InsertTextHere»


51. It should not be a requirement that the Official Judicial Factor be a professionally qualified person.

(Paragraph 9.10)
	Comments on Proposal 51
«InsertTextHere»


52. Whenever an application for the appointment of a judicial factor is made, the Official Judicial Factor would be appointed subject to the residual power of the court to appoint a judicial factor other than the Official Judicial Factor.

(Paragraph 9.12)
	Comments on Proposal 52
«InsertTextHere»


53. The court should retain a discretion to grant special powers to the Official Judicial Factor in appropriate cases.

(Paragraph 9.15)
	Comments on Proposal 53
«InsertTextHere»


54. Is the proposal in paragraphs 9.16 – 9.19 an appropriate method of funding for the new office of the Official Judicial Factor or, if not, on what basis could such an office be more appropriately funded?

(Paragraph 9.20)
	Comments on Proposal 54
«InsertTextHere»


55. We invite comment on the proposed supervision arrangements set out in paragraphs 9.21 to 9.23 above.

(Paragraph 9.24)
	Comments on Proposal 55
«InsertTextHere»


56. Should discharge of the Official Judicial Factor, in relation to any particular factory, be by the court upon an application by the Factor or by an interested party?

(Paragraph 9.27)
	Comments on Proposal 56
«InsertTextHere»


57. Do consultees prefer Option 1 (improvement of the status quo) or Option 2 (the establishment of the Official Judicial Factor)?

(Paragraph 9.28)
	Comments on Proposal 57
«InsertTextHere»


58. We would be grateful for general comments on any aspect of the proposals made in Part 9 and for any suggestions as to alternative ways in which to reform the current system.

(Paragraph 9.29)
	Comments on Proposal 58
«InsertTextHere»


59. Does the current system of judicial factory give rise to any difficulties which we have not identified in this Paper?

(Paragraph 10.6)
	Comments on Proposal 59
«InsertTextHere»


60. What are the costs and benefits of the options for reform of the office of judicial factor as summarised in Part 9 of this Paper?








(Paragraph 10.6)
	Comments on Proposal 60
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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