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RESPONSE FORM

DISCUSSION PAPER ON INTERPRETATION OF CONTRACT 
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.

	Name:

«InsertTextHere»


	Organisation:

«InsertTextHere»


	Address:

«InsertTextHere»


	Email address:

«InsertTextHere»



Summary of Questions and Proposals

1.
Do you have information or comments on any potential impacts either of the current 
law relating to the interpretation of contract or of reform of the law?

(Paragraph 1.21)
	Comments on Question 1
«InsertTextHere»


2.
Do you (i) agree with, (ii) disagree with, or (iii) have anything to add to the views expressed in paragraphs 6.3 to 6.5?
(Paragraph 6.30)
	Comments on Question 2
«InsertTextHere»


3.
Do you (i) agree with, (ii) disagree with, or (iii) have anything to add to the policy objectives expressed in paragraphs 6.8 to 6.29?
(Paragraph 6.30)
	Comments on Question 3
«InsertTextHere»


4.
Should there be a legislative statement of the general rule of interpretation?  The general rule would state that the meaning of an expression in an agreement is that which would reasonably be given to it in its context, taking account of the parties' common intention (determined objectively), the surrounding circumstances, and the nature and purpose of the agreement (again, both determined objectively).  Ambiguity would not be a pre-requisite for consideration of the surrounding circumstances and the nature and purpose of the agreement.  But a court would only consider surrounding circumstances where invited to do so by a party.  

(Paragraph 7.9)
	Comments on Question 4
«InsertTextHere»


5.
Should there be express legislative provision that a party's individual and direct statement of intention may be used as evidence of the meaning to be attributed to a contract only where, together with other relevant material, it contributes to the determination of the parties' common intention? 

(Paragraph 7.11)
	Comments on Question 5
«InsertTextHere»


6.
Should the courts be enabled to take account of relevant evidence about the parties' pre-contractual negotiations in determining their common intention under the contract? 

(Paragraph 7.15)
	Comments on Question 6
«InsertTextHere»


7.
Should there be a rule that in determining the common intention of the parties to a contract any expression forming part of the contract used by one party in a particular sense (whether or not used in that sense by any other party) should be interpreted in that sense if every other party at the time of contracting knew, or could reasonably have been assumed to know, that it was being used in that sense?  
(Paragraph 7.17)
	Comments on Question 7
«InsertTextHere»


8.
Should there be a rule that in determining the common intention of the parties to a contract evidence of any conduct of the parties subsequent to the conclusion of the contract showing a common understanding of the meaning of the contract should be admissible for the purpose of interpreting that contract?  
(Paragraph 7.18)
	Comments on Question 8
«InsertTextHere»


9.
What are the views of consultees on the issues of costs and certainty discussed in the preceding paragraphs (7.19-7.22)?  Are there factors which that discussion does not consider, or to which it gives too much or too little weight?  Is there any further specific information on these issues which would be helpful in developing our tentative views in any way? 
(Paragraph 7.22)
	Comments on Question 9
«InsertTextHere»


10.
Should parties be free to contract out of the proposed general default rule that all relevant evidence (including pre-contractual negotiations and parties' subsequent conduct) is admissible for the purpose of interpreting a contract?  How might a rule allowing such contracting-out be framed?
(Paragraph 7.27)
	Comments on Question 10
«InsertTextHere»


11.
Should there be a requirement that a clause excluding the use of extrinsic evidence (whether in whole or in part) in the interpretation of a contract must be individually negotiated in order to have conclusive effect on the matter?
(Paragraph 7.29)
	Comments on Question 11
«InsertTextHere»


12.
(a) Should there be a general rule stating that, where a third party has reasonably relied upon the apparent meaning of a written contract, a court may not make use of extrinsic evidence to determine the meaning of the contract in a question with that third party?  We have already mentioned (at paragraphs 6.17-6.18 and 7.33) that such third parties may include those covered by ius quaesitum tertio and those taking rights under negotiable instruments; are any other categories to be included?  (We deal below with assignees.)

(b) Do consultees agree with our provisional view (at paragraph 7.32) that an assignee is not a third party for the purpose of any such general rule?  If you do not agree, we would appreciate specification of any reasonable reliance which an assignee might make on a contract's apparent meaning, and an indication of why the assignee should benefit from the general rule.
(Paragraph 7.35)
	Comments on Question 12
«InsertTextHere»


13.
The rules of preference listed in the DCFR and RIPL, or some or any one of them, should not be put into legislative form.

(Paragraph 7.38)
	Comments on Proposal 13
«InsertTextHere»


14.
Should the suggested rule of preference on which of different 
language versions of a contract is to govern in the event of discrepancies between them be enacted?

(Paragraph 7.40)
	Comments on Question 14
«InsertTextHere»


15.
The general rule of interpretation (that any statement is to be given the meaning reasonably to be given to it in its context having regard to the surrounding circumstances and the nature and purpose of the juridical act) should be applied mutatis mutandis to unilateral juridical acts.
(Paragraph 7.41)
	Comments on Proposal 15
«InsertTextHere»


16.
Ought the general rule of interpretation also to be applied (mutatis mutandis) to statements made by parties either during the course of pre-contractual negotiations or as part of conduct subsequent to the formation of a contract between them, when these statements are being considered as evidence relevant to the interpretation of the contract, even although these statements are not in themselves juridical acts? 
(Paragraph 7.42)
	Comments on Question 16
«InsertTextHere»


17.
Is it desirable to address in more depth aspects of either the law of rectification and/or the law of personal bar, and their implications for contractual interpretation (and, in particular, rectification for unilateral error)?

(Paragraph 7.46)
	Comments on Question 17
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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