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NOTES

1. In the past, papers circulated by the Scottish Law Commission for
consultation purposes were Kknown as Consultative Memoranda. The
Commission has now decided that such papers will in future be known
as Discussion Papers. However, the numerical sequence which was
used to identify Consultative Memoranda will continue for this and
subsequent Discussion Papers. This Discussion Paper is accordingly

number 75 in the series.

2. In writing its Report with recommendations for reform, the
Commission may find it helpful to refer to and attribute comments
submitted in response to this Discussion Paper. Any request from
respondents to treat all, or part, of their replies in confidence will,
of course, be respected, pbut if no request for coniidentiality is made,
the Commission will assume that comments on the Discussion Paper

can be used in this way.
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SCOTTISH LAW COMMISSION
DISCUSSION PAPER NQ 75
THE EVIDENCE OF CHILDREN AND OTHER POTENTIALLY
VULNERABLE WITNESSES

PART | < INTRODUCTION

l.l For some years there has been mounting concern both in the
United Kingdom and elsewhere about the problem of child abuse.
This concern has focussed not only on the enormous physical and
psychological harm which such abuse can cause to the chiidren and
families involved but aisc on the difficuities which are perceived
to exist in bringing such cases to trial. It is often claimed that
children, and particularly young children, can suffer severe trauma
if they are required to give evidence in court in such cases, and
that, because of understandable and commendable efforts to avoid
that happening, many who are in fact guilty of child abuse go
unconvicted and unpunished.

1.2 In recent times there have been attempts in various parts of
the world, and particularly in the United States, to find solutions
to those problems. So far as the United Kingdom is concerned, the
first attempt to find a legislative answer occurred in 1936. The
Criminal Justice Bill of that year contained a provision (applying
only to England and Wales) enabling a court to allow a child, in
certain circumstances, to give evidence by means of a closed
circuit television link. That Bill fell with the calling of the 1987
General Election, but thereafter a further Criminal Justice Bill,
containing the same provision, was introduced in July 1987. That
Bill is still under consideration in Parliament.

1.3 At the time when the 1986 Bill was being debated in
Parliament a Scottish Criminal Justice Bill was aiso under



discussion. It did ‘not contain any provision relating to the giving
of evidence by chiidren and, not surprisingly, there was some
pressure for the introduction of a provision going at least as far
as that in the English Bill. and it was also suggested that there
should be provisioh to enable pre-recorded video evidence 1o be
used in child éb_use cases. At that time Scottish Ministers
indicated thét they would prefer to have the whole matter fully
'conside.red by the Scottish Law Commission before reaching any
concluded view as to the most appropriate form of legislation that
might be required. Thereafter the Lord Advocate expressly invited
us to give priority to a consideration of this matter as part of
our general work on the law of evidence which is itself included
in our First Programme of Law Reiorm_.l We agreed to do this,
but suggested to the Lord Advocate that, if there were to be an
examination of new ways for children to give evidence, it might
be prudent to consider whether any innovations might aiso be
appropriate for other vulnerable witnesses such as the eideriy and
some adult victims of sexual offences such as rape. Accordingly,
while most of this Discussion Paper is devoted to the partiéular
problems which may surround the giving of evidence by children,
we also cohsider in Part 6' whether there is scope for
reconsidering the rules of procedure and evidence in the case of

other witnesses as well,

1.t From the beginning it was clear to us that, unlike many other
law reform projects in which we have engaged, this one would
involve an examination not only of substantive law but also of
procedure, of the opportunities presented by modern technology,
and of the psychological and other considerations which may
attend the giving of evidence. Because of the wide range of
factors that would require to be taken into account, it seemed to

lSc&:n Law Com No 1 (1965).



us to be essential to examine practice and experience in other
countries in as much detai] as possible, and aiso to take note of
contemporary professional opinion on matters such as the
reliability and suggestibility of children in general, their capacity
to give full and reliable testimony after a lapse of time, and the
possibly traumatising effect of their having to give evidence in
open court in the presence of an accused person.

1.5 In carrying out our work on those matters we are fortunate to
have received considerable help from many quarters. During the
summer of 1987 Mrs Kathieen Murray, an Honorary Research
Fellow in the Department of Social Administration and Social
Work at Glasgow University, who was in any event to be in the
United States for some weeks, offered to carry out on our behalf
some research into the many innovative practices and procedures
in use in that country. Her re;:u::rt1 on those matters has been of
considerable assistance to us in the preparation of this Discussion
Paper. In addition, one of our Commissioners was able to join Mrs
Murray for meetings with officials of the US Department of
Justice and the Federal Bureau of Investigation in Washington, DC.
The help and advice of all those concerned is gratefully
acknowledged. Our wider comparative studies were greatly assisted
by researches carried out on our behaif by Miss Shona Spence, a
graduate of Strathclyde University, who worked with us during the
summer vacation of 1987, Finaily, throughout our work in
preparing this Discussion Paper we have also had helpful contact
with Dr Rhona Flin of the Robert Gordon's Institute of Technology
in Aberdeen. She has been engaged on a study of the child witness
sponsored by the Scottish Home and Health Department..

l Mrs Murray's report "Evidence from Children" is published by us
simultaneously with this Discussion Paper. Although some of the
material in that report is duplicated in the Discussion Paper, we
think that Mrs Murray's perspective on the issues involved will
serve to widen the debate on this important topic. For ease of
reference Mrs Murray's report is referred to hereafter in this
Discussion Paper as "Murray".



1.6, In considering ali the different ways in which children (and
possibly others) ‘might in future be able to have their evidence
presented in court ‘we have ‘throughout -endeavoured to keep clearly
in mind two matters which we regard as being of great
importance. The first is that the circumstances of criminal
behaviour and the circumstances of those who may be the victims
of crime are infinitely variable. Thus, a technique or procedure
for securing evidence from a 5 year old who is allegedly the
victim of sexual abuse at the hands of her father may be
inappropriate or unnecessary .in a case where a {5 year old boy
has .allegedly been the victim of homosexual advances by a
stranger. The second matter is that, although every effort should
be made to find ways of reducing the trauma that is caused to
children who have been the victims of physical or sexual abuse, it
is of equal importance to maintain an accused person's right to a
fair trial. It is our impression that this right is sometimes ignored
by those who argue strenuously for relaxations in the rtules of

evidence in the interests of chiidren.

i.7 In Part 2 of this Discussion Paper we shall describe the more
relevant of the -existing -provisions under Scots law for the giving
of evidence by children and -others in criminal proceedings. In Part
3 we shall describe and comment on the problems which are
perceived to exist in respect of the giving of evidence by
children. In Part &% we shall describe and comment on the
techniques and procedures which are in use in other countries; and
in Part 5 we shall consider some changes in law and practice
which might be introduced in this country. Although most of this
Discussion Paper is concerned with the giving of evidence in

criminal proceedings, we also consider in Part 5 whether any new



techniques or procedures might usefully be extended to cases
where children are required to give evidence in other forms of
proceedings. In Part 6 we consider how changes, made in relation
to chiidren, could be adapted for other witnesses. Finally, in Part
7 we set out a summary of the provisional conclusions and
questions on which we seek the views of consultees.



PART 2 - EXISTING LAW AND PRACTICE

Competency of children as witnesses

2.1 In some countries there is a legal presumption to the effect
that chiidren below a certain age are not competent to give
evidence at all, or at least are not competent 1o give evidence on
oath. Where there is a presumption against competency, that has
to be overcome (possibly by some kind of preliminary proof)
before the child in question can be permitted to give evidence.
The position in Scotland appears 10 be somewhat uncertain.

2.2 According to some older authorities a child is admissible if he
appears to be able to understand what he has seen or heard and
to give an account of it and to appreciate the duty to speak the
truth.l Moreover, it has been said that it is for the judge to
determine whether a child should be examined, after a preliminary
interrogation of the child and, if necessary, after hearing other
evidence.z Statements such as these would appear to suggest that
Scots law, like that of sorne other countries, presumes that a
child is not a competent witness unless the contrary is shown. On
the other hand, this scarcely appears to be a presumption in the
normal sense when it is noted that it is the judge (and not the
party adducing the child as a witness) who has to initiate the
necessary enquiries. At all events our predecessors in this
Commission saw fit to propose the retention of this quasi-
presumption (if it may be so termed) in the draft Evidence Code
which was published in 1968.3 Although the draft Evidence Code
did not progress further than its first draft, a somewhat similar
approach to the competency of children as witnesses was
expressed in our subsequent Consultative Memorandum on the Law

! bickson, Evidence (3rd ed) para 1543.

2 Ibid para 1548; and see Walker and Walker, Law of Evidence in
Scotland, 374 (hereafter referred to as 'Walkers').

Scot Law Com No 8, 1968, Art 6.2; and see Macphail, Evidence
(1987) para 3.27 (hereafter referred to as 'Macphail').




of Evidence.1

2.3 By contrast, we have the impression that nowadays many
judges tend to approach the question of competency from the
other end. That is to say, they assume that a child is prima facie
a competent witness but may, upon a preliminary conversation
with the chiid, reach the conciusion that the child is either
incapabie of giving intelligible evidence or is not yet able to
understand the difference between right and wrong, and so is
unable to undertake to tell the truth. It seems to us that this
approach has much to commend it since in many instances,
particularly where the children are older, there will be no doubt
as to the child's competency in the strict legal sense. We are
inclined to think that, if there is to be new legislation concerning
child witnesses generally, it might be helpful to clarify this
matter by providing that, as regards competency, children should
be presumed to be competent witnesses uniess there s good
reason to reach a different conclusion.z

2.4 Apart from questions of competency in the sense just
discussed, a judge aiso has to determine whether or not to
administer the oath to children who are adduced as witnesses. |t
has been saicl3 that "children under [2 are not put on ocath, but
admonished to tell the truth, children over l& are usually sworn",
That statement is probably a fair reflection of normal practice,
but there is no statutory or other rule governing the matter and,
so far as we can teil, this is very much a matter for the
discretion of the judge. A discretion of this sort is in our opinion
sensible since it enables account to be taken of actual differences

1Scc:t Law Com No 46 (1980), para C.!9.
2 We return to this in para 5.25 below.
3 Walkers, supra, 375.



in maturity and intellectual capacity. Moreover, it makes littie
practical difference whether a child takes the oath or not since in
Scotland (unlike some other countries) a child's evidence is
entitied to be treated in exactly the same way by a judge or jury

_regardless of whether or not it is given on oath.

General rules of evidence

2.5 A child's evidence is subject to all the rules of evidence
which govern the evidence of an adult. For present purposes Iwo
of those rules, namely those relating to cotrobaration and hearsay,
may be of greater importance than others, and we think that it
may be helpful to some readers of this Discussion Paper ii we

were to give a brief summary of them.

(i) Corroboration

2.6 It is a general rule of evidence in criminal proceedings in
Scotland that every material fact which requires to be proved by
the Crown before a person can be convicted must be proved by
corroborated -evidence. That is to say, -every such fact must be
proved by evidence coming from more than a single source. Thus,
it may be proved by the evidence of two eye witnesses; by the
evidence of one eye witness together with circumstantial evidence
coming from another source; or, exceptionally, by circumstantial
evidence alone, provided such evidence comes from more than a
single source. In recent times there have been -:aseaa1 in which
only a small amount of circumstantial evidence has been held to
be sufficient to amount to corroboration of the evidence of a
credible eye witness. It has to be borne in mind, however, that a
criminal charge must be proved beyond reasonabje doubt whereas a
civil claim need only be established on a balance of probabilities.

ISee, for example, CB v. Kennedy, 1987 SCLR 647; Stephen v.
HMA, 1987 SCCR 570."



It may be, therefore, that as a general rule more will be required
by way of corroboration in criminal than in civil cases. Indeed,
the Civil Evidence (Scotland) Bill, which is presently before
Parliament, will remove the need for corroboration in civil cases
altogether.

2.7 Since some offences, and in particular sexual offences, are by
their nature unlikely to take place in front of witnesses, Scots law
has developed a rule which has the effect, in certain
circumstances, of enabling corroboration of one incident (spoken to
by a single witness) to be found in evidence about another
incident (albeit also spoken to by a single witness). This rule is
commonly referred to as the "Moorov" rule, after the name of the
case! in which it was first fully enunciated. Stated shortly, what
the rule provides is that "where the accused is charged with a
series of similar offences, closely linked in time, character and
circumstances, the evidence of one witness as to each offence will
be taken as mutually corroborative, each offence being treated as

if it were an element in a single course of conduct."2

2.8 Over the years the Moorov rule has been fairly strictly
intepreted in relation to its requirements that there should be a
similarity of offence and that there should be a close link in
time. Thus, it has been held that evidence of sodomy and evidence
of incest are not mutually corroborative,3 and that, while a
charge of lewd and libidinous practices may be corroborated by
evidence of incest, at least where the incest was preceded by
similar lewd acts, evidence of lewd practices does not corroborate
a charge of incest.“ In relation to time the courts have refused to

Moorov v. HMA 1930 JC 68.

Renton and Brown, Criminal Procedure (5th ed), 13-63.
HMA v. Cox 1962 JC 27.

HMA v. Brown (969 JC 72.

£ W N -




apply the Mocorov rule in cases where two incidents were
separated by periods of four years,1 three years,2 and even 15
n'n:znths.3 It seems to be the case that there need not always be a
complete inter-relation of all the required features, namely
character, circumstances and time,a but the absence or weakness
of one may require extra force from the r.tthers.’s

2.9 Before leaving the topic of corroboration we should draw
attention to an important distinction which exists between Scots
law and the law of certain other countries. in some countries (and
in particular those whose laws of evidence derive from English
law) there is no general corroboration requirement in criminal
proceedings. However, under such systems of law .a duty is often
placed on a trial judge to warn a jury that they should be
cautious .about accepting the testimony of certain classes of
witness in the absence of corroboration. A child who gives
evidence on oath is usually within this class of witness. Moreover,
there -may be a positive requirement of corroboration where

unsworn evidence is given by a child.

2.10 This sort of approach discriminates between witnesses of
different kinds, and in effect appears to suggest that certain
witnesses are intrinsically less acceptable than others. Because of
its general requirement of corroboration, Scots law does not make
such distinctions; and any witness, whether a child or an adult, is

McHardy v. HMA 1982 SCCR 582.

HMA v. Cox, supra.

Tudhope v. Hazelton 1984 SCCR 455.

Ogg v- HMA 1938 JC 152, 157.

Tudhope v. Hazelton, supra, per Lord Justice Clerk at 460.
See Phipson, Evidence (13th ed), 32-04, 32-13.

oW N -
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entitled to have his evidence considered in the same way as any
other witness.

2.11 It might, of course, be suggested that Scots law shouid
abandon its general requirement of corroboration, or ar least that
it should introduce a distinction of another sort by providing that
certain categories of offence should be capable of being proved by
the evidence of a single witness. We doubt whether there would
be suppert for a departure from our general corroboration
requirement which most people regard as an essential safeguard
for the accused. If that is right, we can see no merit in
diminishing that safeguard in certain classes of case only. It is of
course true that the corroboration requirement has aiready been
removed by statute in relation to certain very minor statutory
offences, but that, in our view, provides no justification for taking
the same course in relation to serious crimes. We return to this
point in Part 5 below.

2.12 Notwithstanding our views on corroboration generally, it may
be that the Moorov rule which we have described above would
benefit from some reappraisal and possibly a statutory formulation.
We aiso consider this further in Part 5 below.

(i) Hearsay -

2.13 Hearsay' is what a person said on another occasion, used as
evidence of the facts contained in the statement in question. As a
general rule hearsay evidence is inadmissible in criminal
proceedings. The main reasons for this are that the statement may
not be reported accurately, and that the original maker of the
statement is not available for cross-examination. There are,
however, certain exceptions to that general rule of which, for
present purposes, the following are the most important.

1i



2.14 Hearsay méy be admitted to prove the facts contained in a
statement when the maker of that statement is dead. ]t may also
be admitted where the statement in question forms part of what
is known as the res gestae, that is to say the actual incident
which is the subject of subsequent inquiry in court proceedings. It
has been .said1 that res gestae statements are real evidence which
may found inferences as to the nature of the acts they accompany
or which give rise to them. Whether regarded as real evidence or
not, res gestae statements provide a limited exception to the

general ruie against hearsay.

2.15 A further limited exception exists in relation to what are
known as de recenti statements. A de recenti statement is a
statement made by a witness shortly after an event. Typically it
may take the form of a complaint or an account of events made
to the first person seen by the withess after the events
themseives. The use of de recenti statements is limited, -however,
in that they can be used only to support the credibility of the
witness in guestion. They are not themselves evidence of the facts
stated in them, nor may such a statement be admitted in evidence
where the witness in question does not himself give evidence. It is
also to be noted that the use of a prior consistent statement to
support a witness's credibility is restricted to statements made de
recenti. Other prior statements cannot be used for that purpose.

2.16 By contrast any prior statement by a witness which is
inconsistent with that witness's subsequent evidence may be proved
and, if proved, may be used to detract from that witness’s

credibilit_y.2 It may not, however, be used as evidence of any

1 Walkers, 398.
2 Criminal Procedure (Scotland) Act 1975, ss 147, 349.
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contrary version of the faci:s.1

2.17 Many other countries have rules prohibiting the use of
hearsay evidence similar to those which apply under Scots law,
However, in recent times several jurisdictions have introduced
exceptions to the normail rules in respect of hearsay statements
made by children. These will be examined lal:er.2

Identification of an accused

2.13 It is self-evident that, when a person is charged with having
committed a criminal act, the prosecution must not only prove
that the act was committed but aiso that the particular accused
was the perpetrator. Moreover, as a highly material fact, the
identification of the accused must be established by corroborated
evidence.

2.19 There are various ways in which the connection between a
particular accused and the act in question can be established.
Probably the most common method is for an eye witness who is
giving evidence in court to be asked if he can pick out the
perpetrator from all the people sitting in the courtroom.
Alternatively, or sometimes additionally, a witness may be asked
to attend an identification parade in advance of a trial 0 see
whether he identifies a suspect from a line-up of people of about
the same age and appearance as the suspect. Increasingly
nowadays there are arrangements whereby one-way mirrors are
used at such parades. In such cases the witness who is viewing the
parade cannot be seen by the persons making up the parade. If, at
a subsequent trial, a witness who has made an earlier

!'See Macphail, 19-53 et seq.
2 See para 4.34 et seq below.
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identification at an identification parade is unable to identify
anyone in court, or even denies having made the earlier
identification, evidence of what took place at the parade may be
used to supplement, or -even to supplant, any evidence of
identification given by the witness at the trial. Apart from
formal identifications of the kind just described an accused may
also on occasions be linked to a crime by other evidence such as,
for example, his possession of stolen property or other articles
taken from the victim, or in some cases forensic evidence such as

finger prints.

2.20 Despite the varied ways in which an accused may be linked
to a given criminal act, it is likely that in many cases, and in
particular those involving some form of assault, the only way of
establishing that link will be by means of a visual identification
carried out by the eye witnesses including the victim. In cases of
child assault or abuse where the accused is a family member it
may be thought that the law is being unnecessarily pedantic in
requiring a young chiid to make a formal identification of
someone he has consistently referred to as "daddy”. In fact the
law probably does not require any formal identification in this
sense. All that the law requires is that there should be sufficient
evidence to establish that the accused was the perpetrator of the
offence in gquestion. In practice, however, prosecutors will normally
ask a witness to carry out an identification in court if only as a
safeguard in case other evidence of identification should turn out
to be inadequate. And in many cases, of course, an identification
of an accused by a particular witness will be essential. This, of
course, poses immediate problems in relation to any technique for
giving evidence which does not allow for some sort of
confrontation between accused and accuser. We consider those

ptoblems in more detail later.2

l Muldoon v. Herron 1970 JC 30.
2 See para 5.23 et seq below.
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Evidence on commission

2.21 It has long been possible, under civii procedure, to take the
evidence of a witness on commission where, through age or
infirmity or other good reason, he is unable to attend court to
give evidence in person. What this involves is that either the
witness will be required to answer a series of written questions,
known as interrogatories, prepared in advance by all the parties to
the case, or the witness will be examined and cross-examined in
person by counsel or solicitors representing the parties with the
proceedings being supervised by a commissioner (usually an
advocate or solicitor) appointed by the court. Until comparatively
recently there was no power to take evidence on commission in
criminal proceedings.

2.22 Such a power was, however, introduced for the first time by
section 32 of the Criminal Justice (Scotland) Act 1980. Under that
section (which applies to any criminal proceedings in the High
Court or the sheriff court, but not the district court) the
prosecutor or the defence may apply to the court for the
appointment of a commissioner to examine a witness who by
reason of being ill or infirm is unable to attend the trial.1
Although the statute appears to imply that the examination of the
witness will be conducted by the commissioner, it seems that, as
in civil proceedings, he merely presides over the examination
which is in fact conducted by the parties or their

re1:>r'¢:s¢.antatiwes.2

1Slight modifications to the provisions of s 32 were made by the
Criminal Justice (Scotland) Act 1987, but these are not of
significance for present purposes.

.2 See Act of Adjournal (Procedures under Criminal Justice
(Scotiand) Act 1980 No 1) 1981, para 2(7); Renton and Brown, 18-
76; HMA v, Lesacher 1982 SCCR %13.
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2.23 The provisions of section 32 contain an important
qualification. The judge may grant an application to take evidence
on commission only if he is satisfied that (a) the evidence which
it is averred the witness is able to give is necessary for the
proper adjudication of the trial, and (b) there would be no
unfairness to the other party were such evidence 10 be received in
the form of the record of an -examination conducted on
commission.l The qualification about "unfairness 10 the other
party® is an important one, and we would doubt whether the
present provisions for taking evidence on commission would be
considered appropriate in the case of a key witness such as the
alleged victim of physical or sexual abuse-.2 Moreover, it seems
unlikely that the provision which permits an application fto be
made where a witness is unable to attend court by reason of
being ill or infirm" is capable of being construed so as to include
a witness who is physically fit but who may suffer mental or
psychological trauma by reason of giving evidence in court.

Physical arrangements in_court

2.24 Sections 166 and 362 of the Criminal Procedure (Scotland)
Act 1975 provide:

%(1) Where, in any proceedings in relation to an offence
against, or any conduct contrary 10, decency or morality, a
person who, in the opinion of the court, is a child is
called as .a witness, the court may direct that all or any
persons, not being members or officers of the court or
parties to the case, their counsel or solicitors, or persons
otherwise directly concerned in the case, be excluded from
the court during the taking of the evidence of that
withess:

1 1980 Act, s 32(2).

2 Gee Muirhead v. HMA 1983 SCCR 133, 142

le



Provided that nothing in this section shall authorise the
exclusion of bona fide representatives of a newspaper or
news agency."

2.25 Several features of the foregoing provision are worth noting.
First, the power to clear the court of persons not invelved in the
case is merely permissive and not mandatory. Second, the power is
available only in proceedings "in relation to an offence against, or
any conduct contrary to, decency or morality". The precise
meaning and scope of those words is obscure, but it seems likely
that they would not extend to a case where the offence was one
of purely physical, as opposed to sexual, assault upon a child. The
third feature to note is that the provisions in sections 166 and
362 do not authorise the exclusion of the press while a child is
giving evidence, though their reporting of the proceedings in
question may be restricted by the court under the powers
conferred by sections 169 and 374 of the 1975 Act.

2.26 In practice, as we understand it, the power to clear the
court while a child is giving evidence is frequently exercised.
Moreover, it is common for judges, counsel and solicitors to
remove their robes and wigs while children, and particularly young
children, are giving evidence. We also understand that in some
instances, where a child is very young, judges may permit the
child's mother or other relative to be present alongside the child

while in court.

2.27 Procedures_such as those just outlined are clearly designed to
reduce as far as possible the stress and sense of unfamiliarity
which are likely to accompany the giving of evidence in court by
a child. It may, however, be open to question whether existing
procedures go far enough in that direction. In Part 5 of this

17



Discussion Paper we consider some improvements that could be
rmade.

Previous consideration of the giving of evidence by children

2.28 Just over ten years ago the Thomson Committee on Criminal
Procedure considered the giving of evidence by children in cases
of sexual offences. They 'conciudedl that there was no reasonable
alternative to the present practice of giving oral evidence in
court. Moreover, they observed that the majority of their
witnesses, including psychiatrists and social workers, had argued
that children are not so seriously affected by giving evidence of
this kind as is generally assumed, and that there is no solid
evidence of chiidren being harmed by their court experience. A
few years later, in our Consultative Memorandum on :F.\ridence‘2 we
simply expressed ourselves as sharing the view of the Thomson

Committee.

2.29 It is probably fair to assume that, in the context of an
examination of the whole of criminal procedure in Scotland, the
Thomson Committee gave only limited attention to the giving of
evidence by chiidren, just as we ourselves did in the context of an
examination of the whole law of evidence. Moreover, since 1930
there has been an enormous upsurge in the amount of research
and writing on children's testimony; there have been far-reaching
legislative innovations in various parts of the world, but
particularly in the United States; and there has occurred & much
greater appreciation of the opportunities presented by various
aspects of modern technology, including in particular television and

lCriminal Procedure in Scotland (Second Report), 1975, Cmnd
6218, paras 43,31, 43.32,

2 No 46 (1980), C.19.
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video recording. In the circumstances we are approaching our
présent inquiries with an open mind unfettered by the views
expressed by the Thomson Committee and by ourselves in the
past.
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PART 3 - IS THERE A NEED FOR REFORM?

The bac-kground

3.1 In recent years there has been a considerable upsurge of
interest around the world in cases involving the abuse of children,
and there have been some suggestions that the incidence of such
abuse may actually be increasing, though others have suggested
that all that is happening is that this new world-wide interest has
brought inte the open many cases which formerly would have
remained concealed and unreported. Whatever the true position,
much of the current interest has focussed on the giving of
evidence by children who have themselves been the victims of, or

who have witnessed, such abuse.

3.2 Before proceeding further we think it may be helpful to
indicate what we understand by the term "abuse", and to set the
context in which we have considered the problems. Although much
of the .debate in recent times appears to have been concerned
only with sexual abuse, it seems to us that any problems which
are perceived to exist must be viewed from a wider perspective.
At the level of purely sexual abuse it is our opinion that we
should be considering not only those cases where a child has been
the victim of rape or incest or of an activity which would fall
generally within the concept of indecent assault or, in appropriate
cases, lewd and libidinous practices, but also other cases of sexual
exploitation, for example child pornography or inducing child
prostitution. The latter kinds of case may be less common, but
should not be excluded from consideration. Nor are we solely
concerned with sexual abuse cases occurring within a family or
domestic setting. Consideration must also be given to cases where

the perpetrators are complete strangers to the child.
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3.3 Additionally, consideration must in our view be given to cases
involving purely physical ili-treatment. Such cases may cover a
wide spectrum from incidents of serious physical assault to
~ incidents of neglect of a kind that might be struck at by section
12 of the Children and Young Persons (Scotland) Act 1937.) it
may be that the giving of evidence in cases involving physical ill-
treatment presents somewhat different, and possibly lesser,
problems than the giving of evidence in cases with a sexual
content, but we are clearly of the view that any examination of
this topic should not be restricted to sexual abuse cases alone.

3.4 Apart from cases where children have been the victims of, or
have been the witnesses of, any kinds of abuse, there will also be
other cases where a child may be required to give evidence in the
course of criminal proceedings in a court. A chiid may have
witnessed an assault or other incident involving adults, and may be
required to give evidence in a trial which could even be a trial
for murder. Although such cases may present less serious problems
than those where a child has been the victim of abuse, we think
nonetheless that they should be kept in mind when any reform of

law or practice is being considered.

Percejved problems

3.5 The most commonly voiced cohplaint when children are
required to give evidence in person in court is that this can be a
harmful experience for them not only because being subjected to
examination and cross-examination in unfamiliar and possibly
‘frightening surroundings is likely to be distressing in itself, but

j"l'hatt section covers, among other things, ill-treating, neglecting,
abandoning, or exposing a child.
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also because in some cases the vrejiving" of terrifying or shameiful
experiences may cause acute embarrassment or may impede the
gradual healing process being brought about as a result of therapy
or simply by the natural process of the passage of time. It is said
that this may be all the worse if the child is required to give

evidence in the presence of the accused.

3,6 A further point to bear in mind is that, when a child is
required to give evidence in court proceedings, possibly many
months after the events in guestion, it may be necessary 10
subject him to multiple interviews prior to the giving of evidence
- at the instance of doctors, the police, prosecutors, defence
lawyers, and very possibly members of his own family as well
This, it is said, does nothing to0 alleviate the trauma caused by

the events in the first place.

3.7 A practical consequence of the foregoing problems, it is said,
is that many cases of child abuse are either not prosecuted at all,
or have to be abandoned mid-way through the proceedings when
child witnesses break down and are unable to continue. The non-
prosecution, o the abandonment, of such cases may be the result
of an understandable desire on the part of prosecutors to spare
children from stress and trauma. On the other hand, and more
pragmatically, it may be that they realise that the cases simply
cannot be proved if, for whatever reason, a key witness is going

to be unable to give evidence.

3.8 Problems of the kind which we have just summarised have
been mentioned frequentiy in recent times in the popular press
and other media; but are they problems which really exist, or at
least are they problems which exist sufficiently commonly to
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justify some reform of our law and procedure? As recently as
1985 a senior Scorttish judge was re;:-orted1 as saying that "he
could find no clear evidence that the child suffered unnecessary
trauma and distress other than of a temporary nature and what
one would normally expect of a witness before a court". By
contrast many writers on the topic have suggested that children,
and especially those who have been abused, are subjected to
particularly undesirable stress not only from the giving of evidence
itself but also from ail the pre-trial interviews and procedures
that precede the trial.

3.9 Cne writerz has listed the components of the legal proceedings
which are particularly stressiul for a chiid as being: repeated
interrogations and cross-examination; facing the accused again; the
official atmosphere in court; the acquittal of the accused for want
of corroborating evidence to the child's trustworthy testimony; and
the conviction of a molester who is the child's parent or relative.
Another writer3 has observed:

"For the child victim of sexual abuse this confrontation

[with the accused] may be an extremely traumatic event

which can affect their ability to testify. If the chiid is

related to the offender, the child may resist testifying
altogether.”

3.10 Some of those problems have also been stressed in recent
times by the United States Nationai Institute of Justice which, in

JlIn Irvine and Dunning, The Child and the Criminal Justice
System, 30 JLSS (1985), 264, 263.

2 Libai, The Protection of the Child Victim of a Sexual Offense in

the Criminal Justice System, 15 Wayne Law Review (1969) 977,
984

3 McAllister, A Legislative Response to the Needs of Children in
the Courtroom, 18 %t Mary's Law Journal (1986) 279, 30&,
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August 1985, published the results of research into the needs of
child witnesses in a volume entitled "When the Yictim is a Child".

In a summary of that Reportl the author cbserves:

"By definition, children are immature in their physical,
cognitive, and emotional development. This immediately
takes its toll when children are involved in court
proceedings ... Children often do not understand the
reasons for repeated interviews and delays. Many choose to
end the process by recanting the accusation before their
cases can be adjudicated. When these cases do go to court,
an entirely different set of problems arises for children
who are calied to testify. Judges may seem to loom large
and powerful over small children who may feel isolated in
the witness stand. Attorneys often use language children do
not understand and seem to argue over everything the
children say. Defense attorneys ask questions intended to
confuse them for reasons children cannot comprehend.
Many people are watching every move the child witness
makes - especially the defendant. Under such conditions,
children cannot be expected to behave on a par with
adults. It is not unusual for them to recant or ireeze on
the witness stand, refusing to answer further questions. At
best, this behaviour weakens the Government's case; at
worst, it leads to dismissals for lack of evidence."

3.11 It seems, then, that there is at least some reason 1o Suppose
that the stress caused to a child by appearing in court as a
witness may be greater, and therefore less acceptable, than the
stress which any adult might expect 10 experience in similar
ci.ru::umstances.2 There is, however, also a body of opinion which
suggests that in some instances the giving of evidence in court, so
far from being stressful, may in fact be beneiicial.3 This may
well be so, but for the present we are disposed to proceed on the
basis that, in at least some cases, the giving of evidence in court
is unacceptably stressful. But the problem is not confined to a
question of stress. There s also the important practical

1Whitc:r.u‘nb, Prosecuting Child Sexual Abuse - New Approaches,
NIJ Reports, May 1986, 2.

2 See, also, Murray, 2.
3 Ibid 72.
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consequence that, because of that stress, children may in the end
be wunable to testify at all with the result that criminal
proceedings have to be abandoned, or perhaps not even
commenced. Quite apart from the interests of the child such
consequences are plainly not in the public interest.

3.12 A further consideration which we think may be worth bearing
in mind in this context is that, since trials often take place many
months, or even vyears, after an event, many witnesses, and
perhaps particularly childrv.en,1 may have difficulty in recalling the
details of the event with accuracy by the time of the trial.
Moreover, this problem may be exacerbated in child sexual abuse
cases by the fact that, in some instances, the children in question
may be unaware that anything wrong is happening to them at the
time when the abuse is taking place, particularly if the abuser is
a trusted 'member of the family.2 There may thus be no particular
reason for such children to store the events in their memories in
the first place.

3.13 Even if a child does successfully give evidence in criminaj
proceedings there may then be a question surrounding the weight
and the credence which is to be given to his evidence. Certainiy,
as we have already nc:ted,‘3 Scots law, unlike some other systems,
does not single out children as witnesses who may be inherently
unreliable, but it is at least possible that some judges and some
members of juries may for reasons of their own assume that
‘children are likely to be untruthful or unreliable. While we
ourselves are not competent to question such assumptions we note

lsee, for example, Yun, A Comprehensive Approach to Chiid"
Hearsay Statements in Sex use Cases, olumbia Law Review
1983) 1745, 1750.

2 Yun, supra, 1756.

Para 2.10 above.
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that there appears to be a growing body of professional opinjonl
which takes the view that in general children are as accurate and
reliable as adults in their recali of events though their memory
for details, and their ability to give a complete account in
response 1o open as opposed to directed questions, may be
inferior, at least in the case of younger children. While Scots law
traditionally leaves the assessment of -reliability and credibility
entirely to the judge or jury, some other jurisdictions have, as we
shall see,’2 taken the view that unjustified misconceptions about
particular classes of witness are a bar to justice. Accordingly the
laws of some countries permit experts to give evidence about the
general reliability of certain classes of witness such as children,
and in some cases even permit an expert 1o testify as to the
reliability and truthfulness of a particular child. While such
approaches may be thought to depart too much from accepted
practices in this country, we think that they do merit some
consideration if only as part of a comprehensive examination and
evaluation of the techniques in use around the world for

presenting the evidence of children in court.

lSetz. for example, Flin, Davies & Stevenson, Children as
Witnesses: Psycho-legal Aspects of the English and Scofttish

System, Medicine and Law (1387 275, 280 et seq; Jacksom, Child
Molestation: A Research Note, Home Office Research Bulietin

[1987) 34, 37; Murray, 58 et seq.
2 Paras 4.7, 4.60 et seq below.
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Conciusion

3.14 It has often been remarked that there is now a considerable
contrast in many legal systems between the ways in which
children are treated when they themselves have offended against
the law and the ways in which they are treated when they are
the victims of someone else's offending. In the former case the
child's own interests are held to be paramount and special
arrangéments are made for his case to be disposed of speedily and
informally, whereas in the latter case he is dealt with for all
practical purposes as though he were an aduit, save perhaps in
respect of his credibility and reliability. This paradox is, of
Course, particularly marked in Scotland where the children's
hearing system has been developed largely in recognition of the
fact that the needs of children are likely to be ill-served by
conventional court procedures. By contrast, when a child is a
witness he is required to attend .an adult court which may oifer
only limited recognition of the fact that his needs and
understanding may be quite different from those of an adult.

3.15 We doubt whether this paradox can ever be completely
resolved because, in the trial of a person charged with a criminal
offence, the principal focus of attention must inevitably be on
that person rather than on the welfare and needs of a child who
may happen to be a witness at the trial. Nonetheless, there are,
in our view, compelling reasons why the welfare and needs of a
child witness should be given as much attention as is compatible
with the proper demands of the criminal process. If, as we have
seen, unacceptable trauma may be caused to a child who is
required to give evidence in court, then in our view it is clearly
desirable to consider ways in which that trauma might be reduced.
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If, on a more pragmatic level, guilty offenders are escaping
conviction because chiidren are unable to give evidence at all, or
‘because, after a lapse of time, they are unable to give
sufficiently complete evidence, then it is in the public interest to
see if ways of improving that situation can be found. In the next
Dart of this Discussion Paper we examine a variety of techniques
which .are intended to achieve those purposes. Since it is, we
believe, important to be aware of all the possible techniques
which are available before coming to any conclusions about which,
if any, of them might be introduced in this country, we do not
ourselves make any provisional proposals until Part 5 of this

Discussion Paper.
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PART & - TECHNIQUES TO IMPROVE THE POSITION OF THE
CHILD WITNESS

Introduction

4.1 Although much attention has been given to developments which
have taken place in recent times in the United States (and we
shali be examining those in some detail), that country is by ne
means alone in making special provision for child witnesses. We
accordingly begin this Part of the Discussion Paper by describing
certain procedures which are in use in Israel, West Germany,
Denmark and Sweden. We shall then g0 on to describe in turn a
variety of techniques and procedures which have been tried, or are
in use, in the United States and elsewhere.

Practice in Israel

4.2 A wholly new system for dealing with the problem of child
victims as witnesses was introduced in Israel as long ago as 1955.!
Under this system the whole pre-trial interrogation of child
victims was taken out of the hands of the police and entrusted to
specially selected experts known as “youth interrogators”. These
youth interrogators are people who have been trained in the
subtleties of human behaviour, and who are experienced in
interviewing techniques. They may be clinical psychologists,
psychiatric social workers, psychiatrists, probation officers, or
child care workers. Once a youth interrogator has completed his
investigations he prepares a written statement of what he has
learned from the child together with a report in which he gives
his own assessment of the whole case. These documents are then

passed to the police.

1Law' of Evidence Revision (Protection of Children) Law, 5715 -
1 ; and see descriptions of [sraeli system in Libai, Protection of
the Child Victim, 15 Wayne Law Review (1969) 977, 995 et seq,
and in Irvine and Dunning, The Child and the Criminal JTustice
System, 30 JLSS (1985) 264.
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4,3 During the stage of the youth interrogator's investigations he
has complete authority in relation to any matter involving the
child and the police. Thus, any question of the child's participation
in an identification pérade, for example, is entirely at the
discretion of the youth interrogator. The law of 1935 implicitiy
;:u'r.w'idesl that conflicts between the child‘'s protection and law
.enforcement which cannot be accommodated without causing
serious damage to the child's welfare are to be resolved in favour
of protection of the child. Nor does the youth interrogator's
function terminate once he has submitted the chiid's statement
and his report. If the child is under the age of i4 the youth
interrogator then has an absolute discretion to decide whether or
not the child will give evidence, having regard to the possible
damage which might be caused to the child by appearing in court.

4.4 Where the youth interrogator decides that a child may be
called as a witness he will prepare the child, and his family, for
that experience by explaining what it will involve, possibly by
taking the child to see the courtroom in advance of the trial, and
_ by accompanying the child to court on the day that he is due to
give evidence. Where the youth interrogator decides that a child
should not give evidence, the youth interrogator goes into the
witness box himseif and in effect gives evidence as a surrogate
for the child, based on his pre-trial investigations and interviews.

Practice in Denmark and Sweden

4.5 In both Denmark and Sweden specially-trained policeu}omen are
used to interrogate child victims. Except for medical or

therapeutic purposes no other interrogation of ‘the chiid is

Vs 2, 4, 7, 10.
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permitted. The policewoman's interview, or interviews, with the
child are tape-recorded, and these tapes may be used as evidence
at a trial. The investigating policewoman normaily supervises any
identification parade or other out of court identification procedure
that may be required.

4.6 It is normal for the child to give evidence in court in
Denmark and Sweden, but the procedures used there have the
advantage that the child need only make one pre-trial statement -
that to the investigating policewoman. That statement, in its tape~ -
recorded form, can then be made available to the prosecution, the
defence, and anyone else having a legitimate interest in it.
Moreover, the policewoman will herseif attend the trial as a
witness and may give evidence regarding the child's statement and
any identification which he has made of the offender. As noted
above, the tape-recording itseif can be used as evidence at the
trial either to support or to supplement oral evidence given by the
chiid.

Practice in West Germany

4.7 In West Germany (which operates an inquisitorial system of
prosecution) a prosecutor, or at a later stage in the proceedings
the court, is entitled to appoint an expert psychological witness to
participate in the fact-finding process which is a central feature
of the inquisitorial system. That expert will intervieu{ the alleged
child victim in a suspected abuse case and will thereafter present
a report which will not only contain a narrative of what the child
has said, but also will contain the expert's assessment of the
child's credibility and reliability. This assessment of credibility and
reliability is based on a technique known as statement analysis,
which apparently has a long tradition in German forensic

3l



psychology.l The use of an expert witness in this very specific
way is, as we shall s¢.':e,2 in marked contrast to the much more
general use of .expert witnesses which is permitted in some parts
of the United States.

Practices and Procedures in North America

{i) Improvements in court practices and facilities

4.8 Guite apart from more major innovations, attention has been
given in the United States to a number of fairly simple
improvements which can be made 1o courtroom practices and
facilities so as to cater more specifically for the needs of child
witnesses. None of these has required enabling legisiation.

Improvements of this sort have included -

(a) Judges and lawyers are reguired to remove their robes
when a child is giving evidence: this is no longer at the

discretion of the presiding judge.

{b) Where it is known that a child is to give evidence at a
trial, attempts are made to hold the trial in the smallest
and least intimidating courtroom compatible with the other

requirements of the proceedings.

. See Undeutsch, Statement Reality Analysis in Trankell (ed),
Reconstructing the Past {1982).
¢ Para 4.60 et seq below.

3 A summary of existing statutory provisions throughout the United
States is to be found in the Appendix at the end of this
Discussion Paper. This shows the position in the middle of 1937.
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(c)

(d)

(e)

(f)

Small children are permitted to give their evidence sitting
at a ‘table rather than from the witness box. Where that
happens the lawyers in the case and the judge will also sit
around the same table.

Whether a child is giving evidence from the witness box or
at 3 table, the child is always given a chair of a suitable
size, and a microphone is always provided to amplify his
voice. These practices are followed because it is thought
to be intimidating for a small child to be required to sit
in a chair designed for a large adult, and because a child,
whose natural tendency is to speak in a low voice, or even
a whisper, can be upset and possibly even silenced by
repeated requests to speak up "so that all the members of
the jury can hear you".

Prior to the commencement of the trial a child witness is
often taken on a tour of the courtrobm by the prosecutor
so that he can see where he will sit, and generally be
familiar with the layout of the courtroom. Depending on
the age of the child the prosecutor may briefly describe to
the chiid the functions of the judge, the jury, the defence
lawyer etc. In some cases jt is, we understand, the
practice for prosecutors to arrange for the child to meet
the judge and defence lawyers informally before the start
of the trial.

Special waiting rooms are set aside for child witnesses
awaiting their turn to give evidence. Such waiting rooms
are not only closed to all other witnesses, but also are
furnished and equipped in a style and manner suitable for
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children. They may, for example, be painted in bright
colours, and be equipped with low furniture and z supply of

books or toys.

{(g) MNiembers of the public are frequently excluded from court
when a child is giving evidence, and on occasions the press
have also been excluded. It seems, however, that exclusion,
at least of the press, may be regarded as unconstitutional
in that it violates the public's First Amendment right of

_ . 1
access to criminal trials.

4.9 Many of the above improvements to courtroom practice and
facilities are of course to be found in Scottish courts aisc. But
others, and particularly those involving some capital expenditure,
such as microphones and specially adapted waiting rooms, are
generally not to be found in Scotland so far as we are aware. In
Part 5 we consider whether any further improvements of that kind

should be made in Scotland.

(ii} Changes in court design and layout

4.10 It has often been said that the most disturbing thing for a
child giving evidence in court is having to come face to face with
the accused. In order to circumvent this there have been various
attempts to alter the layout or design of courtrooms 50 that the
child can give evidence without seeing the accused. In a recent
trial in London a simple wooden screen was placed between the
witness and the dock so that the child could see, and be seen by,

! Giobe Newspaper Co v. Superior_Court, 101 5 Ct 259 (1980); and
see Meiton, Procedural Reforms to Protect Child Victim/Witnesses
in Sex QOifense Proceedings, in Child Sexual Abuse and the Law,
ed Bulkley, for American Bar Association (4th ed 1983), 184, 191

to 193.
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all those in court except the accused. [t seems to us that the
possibility of using such an arrangement may to some extent be
dependent on the original design and layout of a given courtroom;

and these vary enormousiy from court to court.

4.11 A more ambitious variant of the screen arrangement was
recommended some years ago by David Libai,1 and it has since
come to be known as the "Libai courtroom". Briefly, his proposal
involves constructing a special courtroom within a courtroom. The
inner courtroom is to be designed in a manner which will
contribute to the security and psychological comfort of the chiid,
but the interior of the inner room will be visible from the outer
courtroom through one-way glass. The only persons in the inner
courtroom apart from the child will be the judge, the prosecutor,
the defence lawyer, and, on Libai's suggestion, a child examiner
modelled on the Israeli youth interrogamr.2 The accused and the
jury will remain on the other side of the one-way glass unseen by
the child, but able to see and hear all that goes on in the inner
room. Moreover, the accused will at all times be able to
communicate with his lawyer by means of a microphone and small
ear pieces.

4,12 The cost implications of Libai's proposal are of course
substantial and, so far as we are aware, a special courtroom of
the kind envisaged by him has never in fact been constructed.
Indeed, it may be that the growth in recent years in the use of
closed circuit television, enabling a child to testify from a
separate room, has removed any need for the elaborate and costly

! Described by him in The Protection of the Child Victim, L3
Wayne Law Review (196 Y % et seq.

2 See para 4.2 above.

35



measures advocated by Libai. Nonetheless, one American State,
namely Iowa, does permit the use of a one-way screen in court.
This can be positioned in such a way that the accused can see the
witness but the witness cannot see the accused. A similar
provision is contained in a current Bili to amend the Canadian

criminal code and the Canada Evidence r'-\ct.2

4,]3 The use of a one-way screen, as permitted under the lowa
statute, has been challenged as contravening the right to confront
witnesses against him which is given to an accused person by the
Sixth Amendment to the US constitution. The case of Coy v.
State of Iowa3 is, at the time of writing this Discussion Paper,

under appeal to the US Supreme Court on that ground.

4,14 While the special features of the US constitution may not at
first sight appear to have much relevance for any possible reforms
in Scotland, it is as well to remember that there is in the
European Convention on Human Rights a provision which is not
dissimilar to that found in the Sixth Amendment. Article 6.3(d) of

the Convention provides:

"3, Everyone charged with a criminal offence has the
following minimum rights:

(d) to examine or have examined witnesses against him
and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as
withesses against him."

1 See Appendix to this Discussion Paper, Part l.

2 Bill C-15, ¢l 1% (this has been enacted, but not yet proclaimed
in forcel

3 397 NW 2d 730 (owa 1986).
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415 We are disposed to think that the words of Article 6.3(d)
would be unlikely to be construed as requiring a face to face
confrontation between the accused and a witness (which may be
the case under the Sixth Amendment), and consequently we doubt
whether the Article wouid strike at the use of screens of the kind
which we have just been describing. However, the European Court
of Human Rights has recently h.*:lci1 that there is a contravention
of Article 6.3(d}) where an accused is convicted mainly on the
strength of written statements by witnesses whom he has had no
opportunity to cross-examine. That decision has consequences for
some of the other techniques for obtaining evidence from children
which we shall be examining later in this Discussion Paper.

4.16 Even if the use of screens does not contravene the European
Convention on Human Rights there rermains a question whether, in
the general interests of justice and of fairness to an accused, it is
proper that he should be placed behind a solid screen which not
only prevents the witness from seeing him but also prevents him
from seeing the witness. This, as we understand it, was the effect
of using a screen in the recent London trial which we mentioned
in paragraph 4.10 above. It could, we think, be argued that an
accused should always be permitted to see a witness against him
if only because he may observe something in the witness's
behaviour or demeanour which he might wish to bring to the
attention of his lawyer. Moreover, it may be questioned whether
the use of any form of screen in court can be regarded as fair to
an accused because it may predispose a jury to conclude that the
accused is guilty since, otherwise, there would be no need for

1 Unterpertinger v. Austria, 24 November 1936,

2 Several of those techniques have aiso fallen foul of the US Sixth
Amendment.
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1 . .
such measures.” We return to these points in Part 5. of the

Discussion Paper.

4.17 One further question which arises is: On what grounds, or on
what evidence, should a judge direct or permit the use of a
screen? The lowa statute is silent on this point, but the new
Canadian provision referred to above states that the use of a
screen may be ordered "if the judge or justice is of the opinion
that the exclusion is necessary to obtain a full and candid account
of the acts complained of from the complainant‘".2 While noting
that the Canadian provision can operate only in respect of a child
who is a complainant (as opposed to being a witness to acts
committed on another), we also note thét the Canadian provision
offers no guidance as to how the judge is to be satisfied regarding
the matters in question. In several parts of the United States
special measures for child witnesses are ordered on the basis of
evidence given by experts regarding a child's mental and physical
state. It may be that something of that sort is envisaged under
the Canadian provision. The grounds upon which special measures
are to be ordered is of course an issue in relation to any special
techniques and not just to the use of screens. We shall consider

this matter again in Part 5.

(iii) Closed circuit television

4,18 Currently 26 States in the United States permit the use of
closed circuit television in one form or .another as an aid to
taking the evidence of children. Although this is sometimes
referred to as "video" testimony, we prefer the term “ciosed
circuit television” since the important feature of such a technique
is that the child's evidence is live, and not prerecorded. There is,

1 See Murray, 26.
2 ¢l 14(2.1); and see para 4.12 above. -~
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we think, a danger, at least in this country, that the word "video"
may suggest something that has been prerecorded.

4.19 Where closed circuit television is used the child is placed in
a room adjacent to the c:m.:rtrmm1 and, by the use of a television
camera, an audio visual image of the child is transmitted to a
monitor screen, or monitor screens, in the courtroom. There are
essentially two systems in use for achieving this - a one-way
system, and a two-way system. Under the one-way system in its
most extreme form the child merely hedrs, but cannot see, the
person putting questions to him. In a less extreme form the child
may also have a monitor screen in his room on which is projected
the image of the person asking questions at the time. Under the
two-way systern there is a complete interchange of images. In
that case the child may have several monitor screens in his room,
and will be able to see the judge, the jury, the accused, and the
lawyers taking part in the case. Whichever system is in use, some
States permit the child to have a supportive adult in the room
with him. Furthermore, we note that the Connecticut and Florida
statutes require the judge to be in the room where the child is
testifying (though not apparently anyone eise). By contrast, and
somewhat surprisingly, the Alabama statute requires the accused
to be in the room with the child.

4.20 The use of closed circuit television has been proposed for
child witnesses in England and Wales in the Criminal Justice Bill
currently before Parliament. At present . the Bill appears to
contempiate the use of a two-way system but it does not say
anything about who is to be in the room with the chiid, or about
the grounds which will justify the use of closed circuit television.

. The room could be in a quite separate building, but the cost of
making the connection would then be greater.
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4.21 The advantages and disadvantages of closed circuit television
used in either of the ways described above have recently been
assessed by an experienced American t:omﬂ'reﬂtator.‘1 She suggests

that the advantages include:

"(1) the child does not have to face an open courtroom full of

spectators,

(2) the child is less likely to be intimidated by the presence

of the defendant in the courtroom, and

(3) the child is less likely to be frightened or distracted by
other participants in the courtroom such as bailiffs, the
court reporter, the clerk, and other personriel.“

Another advantage, according 1o MacFarlane, is that "objections,
arguments, and motions by counsel, often very confusing and
distracting procedures, could be 'tuned out' simply by turning off
the monitor during interruptions in questioning”.

4.22 MacFarlane lists the disadvantages of closed circuit television

procedures as including:

l MacFarlane, Diagnostic Evaluations and the Use of Video Tapes
in_Chiid Sexual Abuse Cases, 40 Miami Law Review (1985} 135;

the author is the Director of the Child Sexuai Abuse Diagnostic
Center, Los Angeles.

2 Ibid p 147.

In some instances the judge may have a control panel on the
bench enabling him to switch off the system when required: see

Maclean, The Use of Video in Court Proceedings, Home Office
Research Bulletin (1987) 20, 21.
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"{1} increasing a child's feelings of isolation by separating him
or her from those with whom the child is communicating
and from the room where everything else is going on,

(2) the potential distraction or intimidation of the child by the
presence of the camera and other necessary electronic
equipment, and

(3) the child's potential difficulty in concentrating on a face
and a voice speaking to him or her from a television
monitor over a prolonged period of time®.

4.23 It seems to us that the foregoing disadvantages merit careful
consideration. No doubt they will present less of a problem in
the case of some children, but in other cases they could, we
think, seriously outweigh any positive advantages which might
accrue from the use of closed circuit television. Since, as we have
pointed out earlier in this Discussion Paper,l it will often be
necessary for a child witness to identify the accused, it seems to
us that a two-way system would be required so that, at an
appropriate stage in the proceedings, the child could be shown the
image of the accused. But a two-way system is likely to increase
the amount of equipment in the child's room, and therefore
increase the potential distraction or intimidation referred to by
MacFarlane. Moreover, it may be questioned whether an
identification of an accused achieved in this way is really fair to
the accused. In the normal case, where a witness in the witness
box is asked if he can see in the courtroom the person he has
been speaking about, the theory is that the witness will have to
select someone {if he can) from among ali those present in the
courtroom. It would, we think, be considered improper in current

1 Para 2.13 et seq above.
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practice if the prosecutor were simply to point to the accused and
ask the witness: "Is this the person you have been telling us
about?" That, however, could be the effect of simply showing a
child the accused's face on a television screen. We for our part
doubt whether the current theory is really much more than a
theory since an accused will normally be seated in a prominent
position in the courtroom, namely the dock, and may even on
occasions be fianked by two police officers in uniform. In such
circumstances it is a little difficult to accept that a withess is
making a truly undirected identification when he points to the
accused. Upon that basis an identification based on being shown
the image of the accused may be less objectionable. We think,
however, that potential difficulties of this sort could be largely
overcome if, as we shall suggest latc:r.,l other forms of
identification, such as identification parades, were to become the
norm in cases involving child witnesses.

4.24 One f{further matter in relation to the use of teievision
cameras requires notice. It is something which concerns any use of
cameras, whether in the closed circuit context which we are
presently considering or in other contexts which we shall consider
later. The first question is: Should cameras be fixed and static, or
should they be rnanually controlled by an operator? The
disadvantage of a fixed camera is that it requires the person
being photographed to remain in the same position, possibly for a
prolonged period, which may be very difficult, if not impossible,
for a young child. The disadvantage of a manually controlled
camera is that it potentially permits the operator to select the
image that will be seen by the judge, jury and others. Sometimes
this may not matter, but suppose that, while a child was giving

! para 5.23 et seq below.
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evidence, the operator were to move the camera to show nervous
wringing of the hands or, in full close up, tears running down the
child's face. It could be argued that this might unduly influence a
judge or a jury.

4.25 Similar problems arise in relation to the use of colour. First,
there is the question whether television images shouid be shown in
colour or in monochrome. Second, there is the question of the
colour content if colour is to be used since here too it may be
possibie to create different impressions by showing the child either
as pale and wan or as flushed and nervous.

4.26 These are all issues to which we shall return later. Before
leaving the subject of closed circuit television, however, mention
should be made of a possible variant to the techniques which have
so far been t:h:scx'il:n.r:d.1 This in effect involves using two
courtrooms for the taking of a child's evidence. The accused, the
jury, and, as appropriate, the press and public would remain in the
main courtroom while the judge, the prosecuting and defence
lawyers, and the child would be in a separate room which could
be a courtroom or possibly the judge's chambers. In this setting
the child's evidence would be taken in the conventional way, and
closed circuit television would convey the proceedings to those in
the main courtroom. Two-way headsets and microphones could be
provided for. the accused and his lawyer so that they could
communicate with each other and, if identification of the accused
was required, he couid be brought into the room for that purpose.

4.27 This kind of approach substantially replicates the main
features of Libai's c:t:vunmc:wn2 but without the elaborate
construction difficulties which his proposal entailed. Instead of a

: Suggested by MacFarlane, loc cit 148.
See para 4.l11 above.
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special inner courtroom with one-way glass, the same effect is
achieved by the use of ciosed circuit television. S0 far as we are
‘aware ‘this ‘proposal has never been put into effect anywhere but
it may be that it would heip to alleviate the feelings of isclation
which, as we have seen, are said to represent one of the
disadvantages of the closed circuit television techniques currently

in use. On the other hand it may also present other problems.

4,28 Yet another technique -employing closed circuit television
appears to be contemplated by the recent statutory reforms
introduced in Canada. As well as permitting the use of sc:reeens2
the court is also authorised to order that "the complainant testify
outside the cour'crt'.tom".3 In that event arrangements are to be
made "“for the accused, the judge or justice and the jury to watch
the testimony of the complainant by means of closed circuit
television or otherwise and the accused is permitted 1o
communicate - with counsel while watching ‘the testimony"."t
Although not entirely clear it ‘would seem that, under this
provision, the prosecuting and defence lawyers will be in the
separate room with the child while the judge, jury and accused

remain in the main courtroom.

(iv) Pre-trial recorded depositions

4.29 In addition to, or instead of, making provision for the giving
of evidence by means of closed circuit television, 33 States in the
United States have introduced new legislation authorising in
certain circumstances the taking of a pre-trial deposition from a
child witness. In all cases the deposition is to be video taped, but
otherwise there are many differences between the various statutes.

—

~ See para 5.69 below.
See para &.12 above.
Bill C-15, cl 1&(2.1).
cl 14(2.2).
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4.30 In some cases the statutes permit the accused to be present,
and in full view of the child, while the deposition is being taken.
In others, for example Delaware, the court may exclude the
accused from the deposition room but must permit him to observe
and hear the child, Presumably a one-way screen or closed circuit
television are envisaged for this purpose.

4.31 The statutes also differ as to whether or not the giving of a
pre-trial deposition will excuse the child from giving evidence at
the subsequent trial. Some of the statutes envisage that the child
may attend court to give evidence, but others exclude that
totally, or at least in certain circumstances. Under the Alabama
statute, for example, a deposition may be admitted in lieu of the
child's appearance at trial unless the court finds that this will
unfairly prejudice the defendant. In California the emphasis is
placed on the well-being of the child: there the video taped
deposition can be admitted in place of the chiid if, at the time of
the trial, the court finds that testifying would cause the - child
witness emotional trauma. In ‘many other cases, for example
Oklahbma, the mere ordering of a pre-trial deposition is itseif
sufficient to ensure that the child will not be required to testify

at the trial.

4.32 Apart from the fact that it is video taped, a pre-triai
deposition appears to be similar in many respects to evidence
obtained on commission under Scottish pn:w:e.-durv.-..1 In both cases
the evidence is obtained in advance by normal examination and
cross-examination procedures, and thereafter is used at a trial in
place of live evidence given by the witness in person. However, as

2 ... . I .
we have seen,” this procedure may be used in criminal cases in

! See para 2.2] et seq above.
2 Paras 2.22, 2.23 above.
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Scotland only where the witness is unable to attend the trial by
reason of being ill or infirm, and where there would be no
unfairness to the other party in using evidence provided in this
way. By contrast, since the American statutes are expressly
designed to deal with child witnesses (rather than with all possible
types of witness) the grounds for using the deposition procedure
tend to be more broadly stated and, with one or two exceptions,
unfairness to the accused is not, at least explicitly, a
consideration. Thus, to take but one exampie (Ohio) a pre-trial
deposition may be authorised on a simple application by the
prosecutor. For it to be used in place of the child at trial the
court must find that the child will either refuse to testify in open
court, will be unable to communicate because of extreme f{fear,
failure of memory, or for some other reason, or that there is
substantial likelihood that he or she will suffer serious emotional

trauma from testifying in the accused's presence.

4,33 It has been observedl that, although pre-trial depositions
could be regarded as hearsay f(and therefore not generally
admissible}), most of the American statutes treat them as the
functional equivalent of testimony at trial. There have, however,
been several challenges to the constitutionality of the deposition
statutes on the ground that they infringe an accused person's right
of confrontation with witnesses against him conferred either by
the Sixth Amendment to the US constitution or by similar
provisions in individual State constitutions. At this stage it is
impossible to say what will be the eventual outcome of all the
challenges presently being considered by the courts. However, in
some cases2 the courts have upheld the constitutionality of
statutes  which preserve a right of cross-examination (albeit
excluding the accused himself from the room where the deposition

1The Testimony of Child Victims in Sex Abuse Prosecution: Two
Legisiative Innovations, 98 Harvard Law Review (1985) 806, 814.

2 For example, State v. Johnson, 729 P 2d 1169 (Kan 1986); State
v. Cooper, 353 SE 2d 451 (SC 1987).
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is being taken) upon the basis that cross-examination is the most
important feature of a right to confrontation. By contrast it has
been ho::ldI that a prior statement which was made outwith the
presence of an accused and which was not subject to cross-
examination does infringe an accused person's right of

conirontation.

{v) Hearsay exception

4.34 In the United S5tates, as a general rule, hearsay is
inadmissible in criminal proceedings just as it is in Scotland. This
is so mainly on the grounds (a) that the statement in question
may have been inaccurately reported, and (b) that the statement
cannot be subjected to cross-examination. Hearsay may also be
seen as objectionable because to admit it denies the judge or jury
an opportunity to observe the demeanour of the witnhess. Finally,
some people may regard it as an objection that the statement was
not made on ocath, but that may not be a very valid objection in
the case of young children who would not take the ocath anyway,
and whose evidence, at least in Scotland, is not tfreated any
differently for that reason.2

435 In the United States the Supreme Court has established a
number of exceptions to the general prohibition of hearsay
evidence. Where the maker of the statement in question actually
gives evidence, any prior statement by him is admissible not only
in reiation to his credibility but also as evidence of any facts
contained in the st:aten‘uent..3 Where the maker of the statement
does not give evidence a hearsay statement will be admissible only
if (@) it can be shown that the maker of the statement is

! Long v. State, Texas Ct Crim App 1 July 1987.

See para 2.4 above.

3 . '
Chambers v. Mississippi, 410 US 284, 301 (1973); Neison v.
O'Neil, %02 US 62'2'72%, 626-627 (1971). T

N
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unavailable, and (b) the hearsay evidence bears adequate “indicia
of reliabilit)r“.1 Apart from the foregoing, most States in the
United States aiso appear2 10 recognise exceptions similar to the

. . 3
res gestae and de recenti exceptions of Scots law.

4.36 Since 1982 several States have enacted new hearsay statutes
for children which seek to embody the principles expressed in Chio
v. Roberts. The Washington statute is generally regarded as the
model for others that followed. It provides as follows:

“"A statement made by a child when under the age of 10

describing any act of sexual conduct performed with or on

the child by another, not otherwise admissible by statute

or court rule, is admissible in evidence in criminai

proceedings if

(1) the court finds, in a hearing conducted outside the
presence of the jury, that the time, content, and
circumstances of the statement provide sufficient
indicia of reliability; and

(2) the child either:
{a) testifies at the proceedings; or

(b) is unavailable as a witness, provided that when
the child is wunavailable as a witness such
statement may be admitted only if there is
corroborative evidence of the act."

! Ohio v. Raberts, 448 US 56, 66 (1980).
2

See Yun, A Comprehensive Approach to Chiid Hearsa
Statements in Sex Abuse Cases, &3 Columbia Law Review (193
1745, 1753 et seq.

3 See paras 2.14%, 2.15 above.
% Wash Rev Code Ann S 9A &4 120 (Supp 1986).
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.37 The requirement of unavailability in the Washington statute is
not further explained, but the comparable Indiana sta;tt.rtel
specifies the grounds as:

"(i) a psychiatrist has certified that the child's

participation in the trial would be a traumatic experience
for the child;

(il a physician has certified that the child cannot
participate in the trial for medical reasons; or

(iii) the court has determined that the child is incapable of
understanding the nature and obligation of an cath.”

4.383 So far as the requirement of indicia of reliability is
concerned, it has been he1d2 that this must come from the
circumstances of the statement itself. The indicia cannot be found
in the fact that a statement has been corroborated by admissions
made by the accused.

4.39 Statutes and rules such as those we have just described are
primarily designed to deal with the admissibility of what might be
called accidental or informal hearsay statements. By that we mean
statements which were not obtained as a result of a structured,
formal interview, but which were made, possibly to family
members or to friends, in the course of the child's normal day-to-
day to life. Increasingly, however, the statutes seem to have been
used to secure the admission at trial of video recorded interviews
between the child and an investigator or therapist such as a
paediatrician, a social worker, or a psychologist. Statements
obtained in this way (whether video recorded or not) are, of

U ind Code Ann s 35-37 4-6(cX2)XB) (Burns Supp 1984).
2 State v. Ryan, Washington Supreme Court, 26 November 1984.
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.course, strictly hearsay; but they alse present other problems

which merit special attention.

{vi) Pre-trial interviews

4,40 When we speak of pre-trial interviews we are referring to
interviews which take place outwith the context of criminal
proceedings. Unlike pre-trial depositionsl they are not ordered or
authorised by a court but take place naturally in the course of an
investigation into suspected abuse. At the time when such an -
interview takes place there may have been no criminal charges
brought against anyone. Indeed, the primary purpose of the
interview may be to establish whether criminal offences have been
committed at all and, if so, by whom. Alternatively, the purpose

of the interview may be essentially therapeutic.

4.41 Whatever the original purpose of the interview, it now seems
to be customary in the United States for such interviews to be
video recorded. In some instances this is done primarily for
reasons relating to the child's welfare. There is a growing
realisation among those who work with children that repeated
interviews, undertaken by different agencies for their own
purposes, can have a harmful effect on the child. Where a spirit
of co-operation exists a single video recorded interwiew,2 which
can then be viewed by other agencies, is often thought to be

preferable.

! see para 4.29 et seg above.

2 When we speak of a single video recorded interview we strictly
mean an interview conducted throughout by the same interviewer:
in some instances it may have to be composed over several
sessions; but that can lead to difficulties if the video recording is
subsequently used at a trial, and inconsistencies are found in the
statements made by the child at different parts of the interview.
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4.42 Although such therapeutic and weifare considerations will
often justify the video recording of interviews with chiidren, it is
clear that in many cases this is also done with an eye on the
possibility that the recording may subsequently be used either in
civil court care proceedings or in criminal proceedings. Apart from
the question of hearsay, such recorded interviews can pose other
problems of some magnitude. These relate to the way in which
any statements by the child were elicited, and to the matter of
confidentiality.

4.43 Since interviews of the kind which we are now considering
are conducted in the absence of any judicial control, and
frequently by people who are not themselves lawyers, ‘it is
probably inevitable that in some instances a child's answers or
statements may be provoked by leading questions or by other
techniques which would not be permitted in a court of law.
Furthermore, in cases of sexual abuse some interviewers may
choose to wuse anatomically correct dolis as a means of
encouraging children to describe their experiences. Such dolls are
themseives a subject of some controversy, and we consider them
separately later in this Discussion F’aper.l For the present we

consider the matter of leading questions.

Leading questions

4.44 So far as we have been abie to discover, expert opinion is
divided on the question of whether or not children are particularly
suggestible, and likely to be influenced by leading questions. It
has, however, been suggestedz that this may depend on the nature
of the events which are the subject of the leading questions:

1 Paras 4.63 et seq, 5.96 beiow.

2 Davies, Stevenson-Robb and Flin, The Reliability of Children's
Testimony, International Legal Practitioner, Dec 19{3, 95, 100.
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"Some contemporary researchers have reported no increase
in the impact of leading questions among younger children
whereas other equally well conducted studies have reported
a consistent increase. Some very recent research suggests
the answer to this confusion lies in the nature of the
events which are the subject of the leading questions.
Where these gquestions refer to central events and actions
which lie within the child's understanding, then suggestive
questioning is likely to be rejected by even 5 year olds. If,
on the other hand, one is dealing with peripheral detail
superfiuous to the main action and actors, then the
younger child does seem more vuinerable.”

4.45 There is, however, another side to leading questions. It may
be that children who have been abused require to have their story
coaxed out of them. Certainly the authors quoted above have
cited studiesl which appear to suggest that in general younger
children may respond better to structured questioning rather than
to questions which merely seek a free recall of information. Some
practitioners in the field of child abuse go much further. One, for
example, has written in relation to sexual abuse:
"Very few children voluntarily divuige information,
particularly details, of this nature. Asking children to share
forbidden secrets (for which they feel responsible) is not
comparable to asking them what they had for lunch, They
need to know that the interviewer is comiortable and
familiar with this subject and that they won't be blamed
or rejected for talking about it. Interviewers who remain
neutral, non-probing and detached, and who conduct
evaluations as though they were in a courtroom or other

legal arena, rarely succeed in breaking through to small,
frightened children.”

4.46 Probing interviews of the kind envisaged in the above passage
are not found only in the United States. For some years now

1 tbid 99.

z MacFarlane, Diagnostic Evaluations and the Use of Video Tapes
in Child Sexual Abuse Cases, 40 Miami Law Review {i983), 135,

153,
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interviews of that sort have been used at the Child Sexual Abuse
Clinic at the Great Ormond Street Hospital for Sick Children in
Londr:.m.I Those techniques have from time to time come under
the scrutiny of the Family Division of the High Court in England
in relation to civil care proceedings, and have often not been well

. 2
received.

447 The Great Ormond Street techniques have, it appears,
undergone some changes in order to make the results of interviews
more acceptable to the courts. The techniques have, however,
been described in this way:3

“The c¢hild is interviewed by a psychiatric social worker
and sometimes a doctor. During the course of the
interview, use is made of anatomically correct doils to
encourage the child to demonstrate behaviour which she is
reluctant or unable to describe in words. Since children are
often very reluctant to talk about the matters in issue,
the interviewer applies a degree of coaxing and pressure
on the «child to overcome this reticence. This
encouragement to answer may involve [eading or
hypothetical questions or questions designed to elicit a
different answer to one aiready given. It is felt by the
Clinic that such pressure is necessary to enable the chiid
finally to make statements against another family member;
as one of the Cilinic staif has put it, it is necessary to
match the trauma which the child has suffered through the
abuse by placing equal pressure on the child to talk about
what has occurred.”

4.48 Some of the judges in the Family Division who had to deal
with cases where statements elicited by such interviewing

lSee Vizard, Interviewing Young Sexually Abused Children -
Assessment Techniques.|1987l Fam Law Z2&.
2 A collection of such cases is contained in a special issue of

Family Law Reports - [1987] 1 FLR 269-346.
3

Douglas and Willmore, Diagnostic Interviews as Evidence in
Cases of Chiid Sexual Abuse, L%?E?I Fam Law 151
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techniques were in issue were less than encouraging in their
reaction. Thus Hollis J, in C wv. _gl said that “there is no
evidential weight to be attached to this so-called diagnostic
interview whatever". A more reflective observation is to be found
in the judgment of Latey J in Re M (a minor).2 He said:

"If | have understood the dilemma correctly it is this:
there is 'an interface', as it has been described, between
the needs of clinical therapeutic methods and the needs of
the courts in legal proceedings. In doing what has been
iound so far to be best to meet the needs of the former,
methods may be necessary which defeat or do not best
meet the needs of the latter. All the professional people
involved in this case have agreed that methods should be
adopted or adapted which reconcile the two sets of needs,
if that can be done ... The problem is whether there is a
way of doing it which does not reduce therapeutic
efiicacy."

4.49 It shouid be remembered that the above comments were
made in the context of civil care proceedings. In such a context
evidence of what took place and of what was said during the
interviews was, for a start, admissible, and consequently the main
issue concerned the weight that should be attached to the
statements bearing in mind the interviewing techniques which had
been used to obtain them. In criminal proceedings evidence about
such statements would be inadmissible, at least for the purpose of
proving the facts contained in the statements; and, even if they
were to become admissible for that purpose, it seems to us
possible that judges might seek an even higher standard in relation
to matters such as leading questions than they would in civil
proceedings. We shall consider these matters further in Part 5 of
this Discussion Paper but, for the present, it is as well to be
aware of one potential anomaly which already exists in our law.

1119877 1 FLR 221, 328.
211987 1 FLR 293, 29%.
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As we mentioned ea_u'lierl our law presently permits evidence to
be led about a prior statement made by a witness, where that is
done to show that on the prior occasion he said something
different from his evidence given in court. Where this is done, the
consequence is only that the witness's credibility may be adversely
affected: the earlier staterment cannot prove the alternative
version of the facts. The point is, however, that {subject to what
we shall say below about confidentiality) an earlier statement
falling within the rule just described could be a statement given
in the course of a diagnostic interview. So far as we can judge it
would not be an objection to such a prior statement being used
for the purposes of the existing rule that it had been elicited by
leading questions. Thus, evidence which might be regarded as
objectionable were it to be used to support or to replace a child's
evidence in court might not be so regarded were it to be used to
challenge his credibility.

Privilege and Confidentiality

4.50 When a person consults a doctor or other therapist he may
assume that what passes between them will thereafter be treated
in confidence. Certainly a doctor is under a duty not to publish
what has been revealed or disclosed in the course of such a
consultation, but under Scots law he may be required to give
evidence in court proceedings if called on to do so.2 It is not,
however, entirely clear to us how far this absence of privilege

extends.

4.51 It is reasonably clear that a doctor is bound to give evidence
regarding any matters which he has observed from an examination

l para 2.16 above.
Walkers, 419; Macphail, 18.45.
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of his patient, but there seems to be some uncertainty about
whether or not he is also bound to disclose the substance of any
written or oral communications made to him by the patient. Both
Walkers and Macphail suggest that such communications are not

privileged unless made in connection with the dispute.l

4.52 The foregoing rules of evidence have, of course, been
established in a context guite different from that which we are
presently considering, namely the interviewing of chiidren by
doctors, psychologists, or other therapists or investigators in order
to establish whether or not they have been physically or sexually
abused. For one thing it may be that such interviews would be
regarded by the courts as having taken place “in connection with
the dispute" (although that phrase is arguably more apt for civil
than for criminal proceedings). If that were to be the view of the
courts, questions of confidentiality and privilege might be thought
to arise. For another thing it is clear that our existing law could
not have contemplated that a complete visual and audible record
of an interview might be made available for showing in court. It
is uncertain whether the courts would consider that existing law

was appropriate in such circumstances.

4,53 The reality of the matter is that, if video recordings of
interviews with a child are to be admissible as evidence in
subsequent criminal proceedings, then the interests of justice will
surely dictate that the recording, or a copy of it, should be made
available to the police and possibly to the social services, to the
prosecutor, to the defence (including possibly the accused himself),
and in due course to the court. One may wonder whether such a
degree of disclosure would be likely to be contemplated by, say, a
parent who took a child to a doctor or psychologist for a

diagnostic interview,

I bid.
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4.54 In the United States, where the law generally recognises the
privileged nature of communications between patients and certain
therapists, this issue seems to have caused some concern.
Inevitably in cases involving children there is a primary question
about who can, or should, consent on behalf of the child t0 a
video tape being made available to other people and for other
purposes. When consent is to be given by, for example, a parent,
there are questions about the scope and range of that consent. As
one writer has put it:
"A decision to video tape an aileged victim of child sexual
abuse should not be made on the grounds that the
equipment is waiting in the closet and someone is availabie
to operate it. Issues associated with its use, such as: Who
can or must consent to the taping and to the viewing of
tapes; how should the consent form be designed; who owns
the tapes and who may have copies; and how the tapes
will be protected and used, should be carefully researched.

Decisions should be made with full knowledge of the
potential consequences that relate to each situation."

4.55 There may then be both legal and ethical problems associated
with the use of video recordings of pre-trial interviews. In Part §
of this Discussion Paper we shall consider whether such problems
.present particular difficulties for the use of video recorded

evidence in Scotland.

(vii) A child advocate

4.56 In recent years several important bodies in the United
Sta.tes2 have recommended that provision should be made for the
appointment of a person to support child witnesses in criminal

L MacFarlane, op cit 162.

2 For exampie, National Conference of the Judiciary on the Rights
of Victims of Crime (1983); Attorney General's Task Force on
Family Viclence (1984).
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proceedings. Some Statesl have in fact legislated for this, but
elsewhere such arrangements are now often made on an informal,
non-statutory basis. It seems that there are two main sources

from which child advocates may come.2

4.57 The first source comprises volunteers working within
community based victim/witness assistance programmes. Probably
the nearest Pritish equivalent would be Victim Support Schemes of
which there is now a growing number in Scotland. In the United
States such persons counsel the victims in advance of a court
hearing, explain the legal procedures in appropriate terms, possibly
take the child on a tour of the courtroom prior to trial, and then
accompany the child t the trial itself. In some instances
volunteer child advocates may liaise with prosecutors, and may
offer advice about whether or not special measures would be
appropriate for taking the child's .evidence. Where such measures
are being contemplated, the child advocate may be required to

give evidence in court in support of the application.

4.58 The second main source for child advocates comprises
guardians ad litem who, under American law, are generally
appointed to represent children in civil care proceedings in the
juvenile court. Increasingly, it appears, they are carrying over
their functions into criminal proceedings as well. It is said3 that
the most important benefit of allowing this is the link which it
provides between the two court systems since chiidren are often

confused by the two sets of proceedings. Moreover, since guardians

1 For example, Colorado and Wisconsin.

C For a full account of the use of child advocates in the United
States, see Whitcomb, Shapiro, and Stellwagen, When the Victim is
a Child, US National Institute of Justice (1985), &89 et seq.

? lbid 22.
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ad litem are generally themselves practising lawyers, it is
apparently permitted in some States for them to intervene In
criminal proceedings, for example to seek an adjournment in the
interests of the child, or to apply for the use of a special
technique, such as closed circuit television, for the taking of the
child's evidence. On occasions, however, such interventions have

been criticised as contravening an accused's due process rights.

4.59 The Scottish equivalent of the American juvenile court care
proceedings would be proceedings before a children's panel where
the child's interests are primarily represented by the reporter to
the children's hearing. However, the reporter is also the person
who brings such proceedings in the first place, and, as such, it
would probably not be appropriate for him to take any wider tole
in protecting the child's interests. There is now, however,
prr:n.risicml for the appointment of an official popularly known as a
'safeguarder' whose function is to safeguard the interests of a
child in cases where there is or may be a conilict between the
interests of the child and those of his parent. It may be for
consideration whether the role of the safeguarder could be
widened to include the protection of the child's interests as a
witness in criminal proceedings. We consider this further in Part 5
of this Discussion Paper.

(viii) Expert witnesses

4.60 As we have s'.een2 expert witnesses are used in West Germany
to provide an opinion on whether or not a particular child can be
regarded as truthiul and reliable. Attempts have occasionally been
made in the United States to use expert witnesses in this way,
but such attempts have generally been unsuccessful on the ground

! Social Work (Scotland) Act 1968, s 3¢A.
2 Para 4.7 above.
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that such evidence usurps the function of the judge or jury.l
Expert witnesses have, however, been used more successfully in

other ways.

4,61 This has involved the giving of generalised expert testimony
to show that abused children generally show certain symptoms, or
behave in a certain way. Put round the other way, suth evidence
may be used to counter any suggestion or inference that a child is
untruthful or unreliable because he has behaved in a particular
manner: the expert may be able to say that, in the case of an
abused child, such behaviour is not inconsistent with truthfulness.
An example of this kind of use of an expert witness is to be
found in a recent case in 'Minnesota.z That case involved a 14
year old victim of extrafamilial sexual abuse. The Minnesota
Supreme Court approved expert testimony explaining why
adolescent victims of sexual abuse often delay reporting the
offence, and why victims sometimes remain in continued contact

with the perpetrator following the attack.

4.62 We have mentioned earlier in this Discussion Paper3 that
some people - judges, members of juries, and others - may hold
preconceptions about the general reliability and truthfulness of
children. For example, in the House of Lords debate on the
Criminal Justice Bill which is presently before Parliament, one

1 See, for example, United States v. Azure, 801 F 2d 336 (8th Cir
1986); State v. Holloway, 347 SE 2d 72 {NC Ct App 1986). These
cases concerned evidence of truthfulness given by a paediatrician
and a psychologist respectively.

2 State v. Hall, 406 NW 2d 503 (Minn 1987).
3

Para 3.13 above.
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member of the House is ret:ol'deti1 as saying:

"Children do not speak the truth naturally .... The point at
which a child begins to have any respect for truth is the
point when his education begins to succeed."

We have also seenz that this may be a viewpoint which is
inconsistent with the results of contemporary research into the
reliability of children as witnesses. It may therefore be that
expert testimony could also be admitted on this sort of matter,
though we ‘are unaware of any case where that has been done in
this country.

(ix) Anatomically correct dolls

%.63 It is not uncommon in the United States, and to an extent in
Great Britain also, for doctors and other therapists to use
anatomically correct dolls as a means of heiping children to
explain sexual incidents in which they have been involved. Such
non-verbal procedures may, however, present problems. In relation
to the use of toys and models to re-enact a scene it has been

said:3

“The obvious danger with such a procedure is that the
child will use the prompts as toys for extemporising
fantasy which he or she will then incorporate into his
account of the witnessed events."

4.64 In relation to the use of anatomically correct dolis the same

. . .4
authors give this warning:

1 Hansard (HL) 22 October 1987, Lord Paget, col 282.

2 Para 3.13 above.

3 Davies, Stevenson-Robb and Flin, The Reliability of Children's
Testimony, International Legal Practitioner (1937) 95, 100.

* Ibid,
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"However, the use of these dolls needs to be carefully
monitored and assessed in order to ensure they are used to
maximum effect. Imprecision by the child in indicating the
exact area touched or actions undertaken by her or his
assailant together with the possibility of the dolls being
‘used as toys are ever present dangers.”

That is a warning which we think should not be ignored.

Conclusion

4.65 In this Part of the Discussion Paper we have endeavoured to
give a full account of the various techniques {many involving the
use of modern technology) which are in use around the world to
facilitate the giving of evidence by children. We have done this
because, in our view, any possible reforms in our own country will
best be approached against a background of knowledge about what
has been tried elsewhere. However, the mere fact that ceriain
techniques have been used in other countries does not of itself
guarantee that they are the best answer 1o the problem. As one

~ American author has put it}

"The plight of child victims in the courtroom has
generated considerable media attention, much of it
focussed on the potential of modern technology to alieviate
the stress of testifying. Video tape and closed circuit
television, in particular, have received much media
coverage, and legislators have feit pressured to adopt these
controversial measures with limited opportunity for
reflection and study. Our findings suggest that these
techniques can be used only in a small fraction of child
sexual abuse cases and that there are less obtrusive, and
less controversial, ways of achieving similar effects for ali
but the most seriously traumatised children.”

1Whitcomb, Prosecuting Child Sexual Abuse - New Approaches
National Institute of Justice Reports, May 1986, 2, 3; and see
Murray, 72 et seq.
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On that note of caution wé_now pass to consider some possible
reforms which might be introduced in Scotland.
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PART 5 - POSSIBLE REFORMS

Qur approach in peneral

5.1 Our own survey of the various techniques which are in use in
other jurisdictions, and in particular in the United States, coupled
with Mrs Murray's analysis of the American situation, lead us to
the conclusion that there is no single solution which will provide a
satisfactory method for children to give their evidence in all
cases. Children themseives will vary enormousiy not only in
physical age but also in emotional maturity with the result that,
while some may find the giving of evidence by conventional means
to be an upsetting and even traumatic experience, others may not
find it so, and indeed may even feel cheated if they are not
permitted to give their evidence in court. Moreover, the
circumstances of individual offences can also vary greatly so that
the position, in relation to giving evidence, of a child who has
been subjected to repeated intra-familial sexual abuse may be
quite different from that of a child who has been the victim of
some physical abuse at the hands of a stranger. Conversely, while
one might expect that attendance at court to give evidence in,
say, a road traffic prosecution would be unlikely to cause trauma,
or even upset, to a chiid, that may not necessarily be so. In such
a case many children may be perfectly capable of giving evidence
by conventional means, but others may not. When one adds to the
foregoing considerations the paramount need to protect the
interests of an accused who is presumed to be innocent until
proved guilty, it seems 1o UuS that, in examining the various
techniques which might be made available, we should be doing so
not with a view to providing a comprehensive package of measures
which will always be used for all children but rather with a view,
in at least some cases, to seeing whether certain techniques could

be made available in special circumstances, and upon clearly
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stated criteria, when more conventional methods can be shown to
be inappropriate. Upon that basis we begin our examination of
possible reforms on the assumption that in many cases children

will continue to give evidence in court by conventional means.

J.2 On the basis of that general approach we now turn to
consider, firstly, whether there are any general improvements in
practice which might usefully be introduced in Scotland, and
secondly, whether any innovative techniques, or modifications to
the laws of evidence, such as those which we examined in Part 4

of this Discussion Paper would be appropriate in this country.

General improvements in practice

3.3 In Part 41 we listed a number of improvements in court
practice and facilities which are now in use in the United States
when children are cailed to court as witnesses. Some of these
already exist in Scotland, but in our view it is worthwhile to
consider whether further improvements can be made. Such
improverments would be relatively modest and undramatic but if,
as we have suggested above, the giving of evidence in court is to
continue to be a common practice where children are concerned,
then it seems to us that even modest improvements are to be
encouraged where these are likely to make the experience less
disagreeable for children than would otherwise be the case. Even
in the United States it has been said2 that:

"Many effective innovations do not require statutory

reform at all .. there are many ways to relieve the

chiild's anxiety ana elicit effective testimony. Drastic
interventions - such as closed circuit television and video

1E’arﬁ 4.8 et seq.

2 Whitcomb, Prosecuting Child Sexual Abuse - New A roaches, in
National Institute of Justiceé Reports, May 1986, 2, 3, 2 |
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taped depositions in lieu of live testimony - should be used
only in extracrdinary cases."

5.4 One simple innovation would be to reguire judges and Jawyers
to remove their robes and wigs when a child is giving evidence in
court. At present this is common practice in Scotland, but it is
not mandatory. One advantage of having a mandatory, and
therefore consistent, practice would be that those who seek to
prepare a child for the experience of giving evidence in court
would be able, with certainty, to tell the child that all the people
whom he would see in court would be wearing ordinary clothes.
On the other hand, it may be thought to be going too far to
make this a requirement in all cases: a child of 15, called as a
witness in a road traffic trial, for example, might be surprised
and even embarrassed to find himseif being treated differently
from adults in this regard. A possible solution to the difficulty
would be to have a mandatory requirement in some cases while
leaving it to the judge’s discretion in others. Thus, for exampie, it
could be mandatory for wigs and gowns to be removed where the
witness was a child below a certain age, say 12; or where the
child was the alleged victim of an assault or a sexual offence. We

would welcome consultees' views on this matter.

5.5 It is also quite common practice in Scotland for children, and
in particular very young children, to be allowed to give their
evidence sitting at the table in the well of the court. Once again,
however, this practice is not mandatory. Moreover, even when
children are permitted to give evidence sitting at the table, it is,
we understahd, common for the presiding judge to remain in his
seat on the bench. It seems to us that there is no good reason
why a judge should not come down from this physically elévated,
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and possibly threatemng, position and take a place at the same
table as the child. Once again, however, there are advantages and
disadvantages in making such practices mandatory in all cases.
Compromise solutions such as those discussed in the previous
paragraph may merit consideration.

5.6 We have also seen that in the United States attempts are
made to hold trials involving child witnesses in the smallest and
least  initimidating courtroom compatible with the other
requirements of the proceedings. So far as Scotland is concerned,
we appreciate that the physical constraints of existing court
buildings together with the demands of concurrent court business
may often make this impossible. Nonetheless, we consider that
clerks of court and others responsible for the physical
arrangements for court business should so far as possible attempt
to achieve this objective. That would, of course, in turn depend on
prosecutors giving sufficient advance notice that a particular case
was likely to involve a child witness.

3.7 Child witnesses in the United States are often, as we have
seen, taken by the prosecutor on a tour of the courtroom prior to
the commencement of a trial. During that tour they may be
given, depending on their age, some general indication of the
functions of the judge, jury, and so on. We are aware that this
happens in Scotland also, but we do not understand that the
practice is as yet widespread. If we were to introduce in Scotiand
something like the child advocate system in use in the United
St::mes,1 presumably this function would be undertaken by such
persons. In the absence of such a system, however, we consider
that prosecutors should be encouraged further to expand their

present practice in this matter.

1See para 4.56 et seq above, and para 5.84 &t seq below.
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5.8 The changes in practice which we have so far mentioned could
all be implemented without the need for legislation and without
any expenditure of public funds. We envisage that they could all
be brought about by appropriate practice notes or practice
directions. To sum up thus far, therefore, we seek the views of

consultees on the following propositions and questions:

l.(a) Consideration should be given to the issue of practice
notes or directions relating to trials in which children
are witnesses. Such practice notes or directions should
provide that -

(i) judges, counsel and solicitors should be required to
remove their wigs and robes when a child is
giving evidence; and

(i) children should be permitted to give their
evidence sitting at a table in the well of the
court; and in that event the judge as well as
counsel and solicitors shouid sit with the child at

that table.

(b) I the foregoing propesitions are in generai acceptabie,
should they be made mandatory in all cases whre a
child is a witness, or only in relation to children
below a certain age, or only in relation to chiidren
who are the alleged victims of certain offences, say
assaults and sexual offences?



2. Where it is known that a trial wil! involve a chiid as a
witness the prosecutor should advise the clerk of court of
that fact as long in advance of the trial as possible, and
the clerk of court should then endeavour to allocate for
the trial the smallest and least intimidating courtroom
compatible with the requirements of the trial and the
other business of the court.

3. Pr&:bse(:utr.trs1 should be encouraged to expand the practice

of taking child witnesses on a pre~trial tour of the
courtroom and of explaining to them, in terms appropriate
to their age, the functions of the judge, jury, defence
lawyers, and other officials.

5.9 There is one further matter of practice which would not
require legisiation or public expenditure, but we have not included
it with the others so far considered because it should in our view
retain some element of judicial discretion. What is involved here
is permitting a child to have a relative or other support person
seated alongside him while he js giving evidence. It seems to us
to be likely that it will often increase a child's confidence to
have a known and trusted person nearby while he s giving
evidence, but we think that the judge should have some discretion
in this matter since, where a child is older, such a practice may

be inappropriate, or even embarrassing for the chiid. There may,

1We express this, and many other propositions, in a way which
assumes that a child witness will always be adduced by the
prosecution. While no doubt that wiii normaily be the case, there
may be instances when a child will be adduced on behalf of the
defence. We intend all our propositions to apply equally to such a
case also. In the case of Proposition 3 above, therefore, the
responsibility for taking a child on a tour of the courtroom would
rest with the defence solicitor.
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however, be some doubt about whether this practice is strictly
permissible in the first place and, if that is the case, we think
that any such doubt should be removed. We suggest that this
practice should become normal unless, for some good reason, the
judge directs otherwise. We accordingly propose:

4, In the practice notes or directions referred to in
Proposition 1 above it should be made clear, for the
avoidance of doubt, that a judge should permit a child to
have a relative or other support person seated alongside
him while that child is giving evidence uniess for some
good reason the judge directs otherwise. The judge should,
however, direct that relative or other person that he must
not coach or assist the child in any way during the giving
of his evidence.

5.0 We now turn to consider some other improvements in
practice which, although still relatively modest in character, would
require either changes in existing legislation or some expenditure
of public funds. We consider first the provision of sound

amplification apparatus in courtrooms.

5.11 It is, we believe, well known that, when giving evidence,
children often speak in a very soft voice, or even in a whisper.
This is also, of course, the case with some aduit witnesses. In
such cases we cannot believe that it is likely to encourage the
confidence of the witness, or to improve the flow of his
testimony, if he is repeatedly being asked to speak up so that
everyone can hear what he is saying. There is of course no need
for this to happen. Sophisticated sound amplification systems are
readily available, and are in fact, as we understand it, instalied in
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some of the more modern courtrooms in Scotland. We believe that
their use should become universal in all courtrooms. Aioreover, if
effect were to be given to our proposals that children, judges, and
lawyers shouid, at least in certain cases, sit around a table when
a child is giving evidence, such systems should incorporate
moveable microphones which could be used in that situation. We
appreciate that what we are now proposing would have financial
implications, but we believe that, at the end of the twentieth
century, it is unacceptable that any witness, least of all a child,
should require virtually to shout to make his evidence heard in
court. Mioreover, we shouid add that, so far as children are
concerned, improvements in court facilities, such as the one we
are now considering, may reduce the need for other and costlier
techniques. It may be, for example, that a child could be seated
at the table in the well of the court in such a position that he
could not see the accused because the accused would be behind
him. This alone might be sufficient to allay the child's fear of
coming face to face with the accused. in these circumstances we
propose;

J. As a matter of urgency effective sound amplification
systems should be installed in all courtrooms which are not

presently so equipped.

5.12 A further strategy in use in the United States to reduce the
apprehensions of children giving evidence is, as we have seen, the
provision of specially adapted waiting rooms where children can
await their turn to give evidence in agreeable and non-frightening
surroundings, and free from any contact with other adult
witnesses. Given the limitations on waiting room accommodation

which already exist in many Scottish court houses it would clearly
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be impracticable to suggest that specially equipped rooms should
be set aside solely for the purpose of accommodating child
witnesses, particularly since the occasions on which they would be
required might be relatively infrequent. On the other hand it
seems to us that the principle which lies behind American practice
in this regard is both sound and desirable. It is, of course, to be
hoped that children will be required 10 spend as little time as
possible in court waiting rooms, and we understand that
prosecutors in Scotland try to schedule their calling to court in
order to keep such time to a minimum. Nonetheless, children will
often have to spend some time in a court waiting room. We
wonder, therefore, whether some sort of compromise might not be
possible. Would it not be possible, for example, for every Scottish
court to keep a modest supply of furniture suitable for children
together with a modest supply of toys, books and games, and to
place them whenever required in a conventional witness room
which would then be closed to all other witnesses, apart from
family members or others accompanying the child, for as long as
it was occupied by a child or children? No doubt even this might
not always be possible because of the demands of other triais in
the same court house but we would welcome views as to the
feasibility of this proposal. We therefore pose the following

guestion:

6. Accepting that it would not be practicable to have
specially designed and equipped waiting rooms permanently
set aside for child witnesses in Scottish courts, would it be
feasible instead for each court to be provided with a
modest supply of furniture suitable for children, and of
toys, books and games; for these, whenever possible, to be
placed in a conventional witness room when a child is
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attending court as a witness; and for that witness room
then to be closed to all other witnesses, apart from famiiy
members or others accompanying the child, for so long as it
was occupied by that child?

5.13 The final improvement which falis to be considered within
this group which we have called "general improvements in
practice" concerns the range of persons permitted to be in court
while a child is giving evidence. As we have seen,l there is
already statutory ;;»ro'.«ision2 to regulate this matter. We have
noted, however, that there are several features of that provision
whiciht may be regarded as less than wholly satisfactory. First, the
clearing of the court, except for those directly concerned in the
case, is merely permissive and not managatory. Second, the power
to clear the court is available only in proceedings "in relation to
an offence against, or any conduct contrary to, decency or
morality". These words are not only obscure but also they do not
seem to extend to cases involving purely physical, as opposed to
sexual, assauit. Third, the existing statutory provisions do not
authorise the exclusion of the press while a child is giving

evidence.

5.14 So far as the permissive nature of the existing provisions is
concerned, we note that this contrasts with the position in
relation to children's hearings, and applications from a children's
hearing to a sheriff. Such proceedings are required to be
conducted in pri\.rate.3 Although there are, of course, significant

differences between a criminal trial and proceedings under the

! para 2.26.
2 Criminal Procedure (Scotland) Act 1975, ss 166, 362.
3 Social Work (Scotland) Act 1968, ss 35(1), 35(2), 42(x).
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children's hearings system, it does not appear to us that those
differences are such as. to justify making privacy a mandatory
reguirement in the latter case but not in the forrner.Jl However, if
in future judges were to be required to ciear the court in all
cases when a child is giving evidence, there may be a case for
allowing the judge a discretion to permit persons, such as
members of the child's family, to remain in court despite its
general closure to the public. Although such family members might
have no direct involvement in the proceedings, their presence in
court might be a comfort and support to the child while giving
evidence. Such a discretion might also extend to, for example,

approved researchers. We therefore provisionally propose:

7. In cases falling under sections 166 and 362 of the Criminal
Procedure (Scotland) Act 1975 the presiding judge should
be required, rather than merely permitted, to clear from
the court ail persons not having a direct involvement in
the proceedings. He should also, however, have a discretion
to permit members of the child's family to remain in
court where their presence seems likely to offer comfort
and support to the child. Such a discretion shouid also
extend to persons such as approved researchers.

5.15 So far as the types of case covered by the provisions are
concerned, we think that there wouid be advantage in modernising
the wording of the provisions in the interests of clarity, and in
extending the scope of the provisions to include cases of physical,
as opposed to sexual, assault. Indeed, there may be advantage in
extending the provisions so that they would apply in any case in
which a child is a witness. Although, no doubt, the risk of trauma,

I“e consider the special position of the press in para 5.1é
below. '
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or even simple e mbarrassment, may be greater where a case has a
sexual content, ‘we tend to think that contemporary views on
children's welfare might well support the wider approach. Such an
approach would also have the advantage of removing any
uncertainty about the classes of case to which the provisions
apply. We accordingly seek views on the following proposition:

3. Sections 166 and 362 of the 1975 Act should be expanded
so that they will apply in any case where a child IS giving
evidence in court.

J.16 We now come to the position of the press. If one believes
that it is likely to be in the best interests of a child witness that
he should be required to give evidence before the smaiiest possible
number of people, it would follow that the press should be
excluded from court along with all other spectators. We note,
however, that their right to attend chiidren’ s hearings is expressly
confirmed by statu'te,I and it would, we think, be undesirable and
unwelcome to seek to exclude them from parts of criminal trials
particularly if, as we have just proposed, exclusion of the general
public were to become mandatory rather than merely permissive,
In these circumstances we seek views on the proposition:

9. Despite the exclusion of the general public from a court
where a child is giving evidence, the press should continue
to be entitled to be present at that time.

2.17 If what we have called "“the press" are to remain entitled to
be present in court while a child is giving evidence, but if other
amendments 1o sections 166 and 362 are to be made as we have
proposed, it seems to us that the opportunity might be taken to

i Social Work (Scotland) Act 1968, s 35(3).
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bring the categories of the press more into line with modern
" conditions. The present provisions refer to "bona fide
representatives of a newspaper Or news agency" and it could, we
think, be argued that, since these words were originally drafted
in an age before the advent of television, they ao not extend to
representatives of a television service. Possibly they may not

extend to representatives of a radio service either. We therefore

propose:

10. If amendments are in any event to be made to sections
166 and 362 of the 1975 Act the opportunity should be
taken to make clear that representatives of the press
entitled to remain in court while a child is giving evidence
include representatives of television and radio services.

Corroboration

(a) General

5.18 In Part 22 of this Discussion Paper we drew attention to the
consequences which flow from the different approaches to
corroboration to be found in, on the one hand, Scotland and, on
the other hand, England and those countries whose laws of
evidence are derived from Engiish law. To recapitulate briefly, the
position is as follows. Under Scots law (and with only a very few
statutory exceptions) there is a general requirement of
corroboration in all criminal proceedings. Thus, every essential
fact which must be established by a prosecutor before a person
can be convicted must be proved by corroborated evidence. For

that purpose, however, NO distinction is made between children

lThe provisions which are now in the 1975 Act first appeared in
the Children and Young Persons (Scotland) Act 1937, s 45

z Para 2.9 et seg.
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who give evidence on cath and those who are merely admonished
to tell the truth, Consequently, two or more unsworn children can
corroborate the evidence of each other. Under English law,
however, as we understand it, there is no general requirement of
corroboration in criminal proceedings, and in many instances an
accused can be convicted on the evidence of a single witness.
There are, however, severa! modifications of, and exceptions to,
that general rule. Thus, the unswoern evidence of a chilgd must be
corroborated, but corroboration cannot be found in the unsworn
testimony of another chiid: it can only come from evidence given
on ocath. Moreover, even where evidence is given by a child who
has taken the oath, the judge may in certain circumstances be
required to warn a jury that it may be unsafe to convict on that
evidence alone in the absence of corroboration.

J.19 In the Criminal Justice Bill which is presently before
Parliament there s a provisionl (applying only to England and
Wales) which seeks to change the situation as described above.
That provision firstly removes the requirement of corroboration in
relation to the unsworn evidence of a child. Secondly, the
provision removes the requirement for a judge to give to a jury a
warning about convicting on the uncorroborated evidence of a
child in cases "where such a warning is required by reason only
that the evidence is the evidence of a child". We understand the
words quoted to signify that a warning may still be required
where other considerations apply.

5.20 We understand that, in view of the introduction of the above
provisions for England and Wales, there have been suggestions in
some quarters that the requirement of corroboration should be

1C.l 32 in the Bill, as amended on report in the House of Lords.
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relaxed in Scotland in relation to child witnesses. As we have
seen, however, the corroboration requirement in Scotland is not
one which applies only to certain children but is one which applies
to all witnesses, regardless of their age, sex, or other
considerations, and which applies to all kinds of criminal case.
Consequently, the removal of the corroboration requirement in
relation to children in Scotland would not involve the removal of
an exception to an otherwise general rule but would instead
involve the creation of a major exception to a general rule. We
‘can see no possible justification for creating a privileged class of
case, or a privileged class of witness, for which or for whom the
normal requirements of corroboration would no longer apply. It
may, of course, be argued that child abuse is a particularly
objectionable form of criminal behaviour, but that consideration,
even if it be right, merely seems to us 10 strengthen the
desirability of ensuring, by retention of the corroboration
requirement, that Iinnocent people are unlikely to be wrongly
convicted. We accordingly seek views on the following proposition:

Il. In cases of child abuse and other cases in which children
are witnesses there should continue to be a generai
requirement of corroboration of essential facts which the

prosecution requires to prove.

(b) The Moorov rule

5.21 In Part 2 of this Discussion Paper1 we examined the rule of
evidence which has come to be known as the Moorov rule. Linder .
that rule two or more single witnesses 10 separate incidents may
corroborate each other where the accused is charged with a series
of similar offences, closely linked in time, character and
circumstances. It is for consideration whether that rule could be

L Para 2.7 et seq.

78



expanded in any way, and whether it might with advantage be

expressed in statutory form.

522 On one view it might be thought that to give the rule
statutory expression would be productive of greater certainty and
clarity than is possible when the rule is simply to be found in a
series of court decisions. Moreover, if ways could be found to
widen the rule, it might be easier to prove offences which by
their nature are otherwise going to be difficult, if not impossible,
to establish. Against that there is, first of alf, the counter-
argument that a statutory expression of a common law rule may
introduce an unwelcome rigidity and lack of flexibility into the
law, and may in fact irhibit future development. In this
connection it is worth bearing in mind that, although the MNioorov
rule was first developed in relation to sexual offences, it has over
the years been applied in relation to a range of other offences
also: any statutory formulation would have to take that into
account - probably not an easy task. A second consideration,
which affects any possibility of widening the Moorov rule, is that
the rule, if it is justifiable at all, is so only on the basis that
there is a close connection of time, character and circumstances
between a series of separate offences. Any widening of that
restriction would, we believe, be likely to remove any basis of
principle for the rule, and so be unacceptable. In the result,
therefore, we propose:

12. The rule of evidence, known as the Moorov rule, shouid
not be widened by statute, nor should any attempt be
made to give it statutory expression.
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Identification of an accused

5.23 We have already observed that identification of an accused as
the perpetrator of an alleged offence will nearly always be an
essential matter which must be established by the prosecution in
the course of a trial. If, as we have seen, one of the more
traumatic aspects of normal court procedures for a child witness
is coming face to face with the accused, there may ‘be much to
be said for adopting as a standard practice a technique for
securing such an identification which does not require the child to
pick out his attacker in the courtrcom. Moreover, if any of the
out-of-court techniques for taking evidence which we described in
Part 4 were to be introduced in this country, a method of
identification which did not require a face to face confrontation

in court might become even more desirable.

5.24 The most obvious way of achieving this would be by means
of a conventional identification parade where the child would be
concealed from the line-up by a one-way glass or mirror. An
alternative, which might be more appropriate in the case of very
young chiidren, would be by the use of phomgra;:\l'xs.1 The use of -
photographs as a means of identification has on occasions, to our
knowledge, been criticised in court, often on the basis that the
availability of a photograph of a suspect may carry an implication
that it is already on police records, and that consequently he must
have a criminal record. However, the use of photographs as a
means of identification is already provided for in the revised
Scottish Guidelines on Identification Parades which were approved
by the Lord Advocate and the Secretary of State in 19381; and,
moreover, there is some evidence to show that identification by
the use of photographs may be less stressful for children than

1An interesting example of the use of photographs for the
purpose of identification by a 3 year old child is described in
Jones, The Evidence of a 3 Year Old Chiid, [1987] Crim L R 677.
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identification at an identification parade.l It may be that the
Guidelines mentioned above could with advantage be revised so as
to make express provision for children carrying out identifications
by means of photographs. Once an identification has been made by
Ssome out of court means it now seems to be the Jaw that
evidence of that identification iIs admissible both to supplement a
visual identification made in court and, in some circumstances, 1o
take the place of an identification in court.z Despite that, it is
still the practice, so far as We are aware, to invite a witness to
make a formal identification in court. It may be that such a
practice could be dispensed with where an out of court
identification of an acceptable kind has been made by a child. In
the circumstances we provisionally propose:

13. In any case where a child withess is required to identify a
person who is alleged to have committed an offence, it
should, so far as practicable, become standard procedure
for that to be done by an out of court technique such as
an identification parade involving the use of a one-way
mirror, or identification from a collection of photographs.
Where that is done it should no longer be necessary to ask
the child in court to identify the person alleged to have
committed the offence.

1She;:rherd, Ellis and Davies, Identification Evidence: A
Psychological Evaluation (Aberdeen University Press, [9 74, 75.

2 . —

Muldoon v, Herron, 1970 JC 30; McAllister and MicLau hlan v.
HMA,™ {unreported, Criminal Appeal Court, 27 November 1975,
Crown Office Circular A9/76); Neeson v. HMA 198 SCCR 72;
Smith v. HMA 1986 SCCR 135.
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Competency of child witnesses

5,25 In Part 2 of this Discussion Paper we considered the question
whether children are or are not in general presumed to be
competent witnesses, and we suggested1 that there might be
advantage in providing expressly that in this respect children
should be presumed to be competent witnesses unless there is good

reason to reach a different conclusion. We accordingly propose:

.14, For the purpese of determining competency as a witness a
child should be presumed to be a competent witnhess unless
there is good reason to reach a different conclusion.

Meaning of “child”

5.26 So far in this Discussion Paper we have used the word "child"
without any further specification as to the age intended 1o be
covered by that term, although we have in certain instances - for
example the mandatory removal of wigs and gowns - discussed the
possibility that certain new practices might be restricted to
children below a certain age. Many of the American siatutes
which authorise special techniques for the taking of evidence from
children provide for special, and variable, age limits which range
from as low as 10 years to as high as 18. The proposals in the
current Criminal Justice Bill for the use of closed circuit
television in England and Wales apply to children under the age of
1&.

5.27 We shall consider shortly . whether any ‘special age limits
should be applied for the use of the more extreme techniques for

l Para 2.3.
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obtaining the evidence of children. For the present we wish 1o
consider whether the proposals which we have made so far should,
apart from possible exceptions which we have identified, apply in
relation to all children befow the age of 16 (that being the age
below which for most purposes Scots law recognises a person as
being a child). In our view it would be sensible to foliow that
course, but we would weicome the comments of consyltees on the
following questions:

15. Should the proposals made so far in this Discussion Paper,
apart from those where we have identified possible
exceptions, apply equally to all children under the age of
16?

16. If not, to which proposals should a lower age limit apply,
and what should that age limit be? If a lower age limit is
to apply, should the court have a discretion 1o bring an
oider child within the practice or procedure in- question?

Conclusions so far

5.28 With only a few exceptions the proposals which we have
made so far could all take effect’ without the need for any
statutory provision. Standing our view that the giving of evidence
by conventional means in court should remain relatively common
where child witnesses are concerned, we believe that our proposals
would go a considerable way towards making that experience more
acceptable and liess traumatic for the children concerned. We
therefore consider that in a great many cases no more would be
required; and, as we have seen, this corresponds with the current
views of at least some experienced commentators in the United

States.

L For example, para %.65 above.
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5.29 There may, however, remain some Cases where the giving of
evidence by conventional means in court is likely to be positively
harmiul to a child, or where the risk of the child "drying up" in
court is such that it may be impossible to obtain any -evidence
from him. It may also be the case that in some instances a child
will benefit from being subjected to the least possible number of
interviews and questioning sessions. Where this can be achieved, a
single interview at an early siage in the proceedings may not only
capture a child's most vivid and accurate recollection of recent
events but also, if a recording of that interview is made available
to the accused, may result in an increased number of pleas of
guilty. Such considerations may necessitate the use of special
techniques, and we now turn 1O consider whether any of them
might be introduced in Scotland. Beiore doing so, however, there

are two general observations which we wish to make.

5.30 The first is that, where general measures are introduced to
ease the experience of giving evidence by all witnesses, or by all
witnesses of a certain class, there can be no risk that a jury will
draw unfavourable inferences in respect of a particular accused.
By contrast, where a special measure is introduced in respect of a
particular witness, there must in our view be some risk that a
jury will conclude that this has become necessary only because the
accused is in fact guilty. While some writersl have sought to
discount this risk, we ourselves are not persuaded that it can be
ignored. It can, however, be reduced if the grounds on which
special measures may be authorised are expressed in a way which
do not suggest, for example, that the child is afraid of the
accused, We are of the view that any statutory provision enabling
the use of special measures shouid, as appropriate, set out the

1See, for example, Spencer, Child Witnesses and Video
Technology: Thoughts for the Home Oififice, [1987] Journal of
Criminal Law, 444, 445,
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grounds upon which this may be done,l and we have kept the
foregoing consideration in mind  when considéring what those
grounds should be,

J.31 The second general observation is that, if statutory authority
for using special measures and techniques is to be introduced, it
will be essential that such measures and techniques are made
generally available, and that courts should not be precluded from
permitting their use in appropriate cases through lack of technical
or other resources. Those consultees who have responsibility for
the running and resourcing of courts in Scotiand may wish to have
this consideration in mind when responding to this Discussion
Paper.

Special measures for securing the evidence of children

2.32 Special measures along the lines of those described in Part 4
of this Discussion Paper can, we think, be classified into two
broad categories. First, there are those like the Israeli youth
interrogator system or the American hearsay exception which are
designed in certain circumstances to make it unnecessary for a
child to zive evidence in a formal sense at all. Second, there are
those which acknowledge that formal evidence will be taken from
2 child in person, but which seek in one way or another to make
that experience less stressful and less demanding. In this category
are modifications to the rujes of evidence to allow a child's
evidence to be supperted or supplemented by prior statements
made by him; arrangements involving the use of screens or closed
circuit television; and procedures for taking pre-trial depositions.
Needless to say, the adoption of measures in the first of the

1Unlike the closed circuit television provisions in the current
Criminal Justice Bill.
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above categories would rernove, or at least reduce, the need for
any of those in the second. For that reason we think that it may
be helpful to begin our examination of what we have called
"special® measures by considering those which may remove the

need for a chiid to give formal evidence at all.

Measures to remove the need for a child to give formal evidence

" (a) The lsraeli youth interrogator

5.33 As presently advised we are not attracted by a system
modelled on that presently in use in lsrael. Whatever its merits in
that country, we doubt whether it could be adapted to the
Scottish system of public prosecution which vests the control of
prosecutions, and of the calling of prosecution evidence, in the
hands of the Lord Advocate and the Procurator Fiscal Service.
Moreover, we doubt whether it would be thought to be acceptable
to have a child’s evidence submitted at second-hand by a youth
interrogator without there being any oppertunity 1o cross-examine
the child or even to put an alternative version of the facts to
him. Such a practice might, in any event, be thought to0
contravene Article 6.3(d) of the European Convention on Human

Righ'cs.l

(b) A general hearsay exception

5.34 Similar objections apply, in our view, to the possibility of
changing the laws of evidence so as 10 admit a hearsay statement
in lieu of evidence in person. Such a statement coujd not be
subjected to cross-examination, and so would probably fall foul of
the European Convention. Moreover, a hearsay statement by a
child might well, as we have seen, have been made in the course

of a diagnostic interview and have been elicited as a result of

! See para 4.l4 above.
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leading questions or other techniques which would not be regarded
as acceptable in a court of law, at least in the absence of the
child himself giving evidence.1 We are accordingly not disposed to
suggest that such a hearsay exception should be introduced into
Scots law, though the existing limited exceptions to the rule
against hearsay (eg where the maker of the statement is dead)
would of course remain in cases where they were appropriate. To
sum up thus far, therefore, we propose:

I7. A system modelled on the Israeli “youth interrogator"
system should not be introduced in Scotiand.

18. Subject to the retention of any existing exceptions to the
rule against hearsay, there should be no general exception
to that rule so as to admit, in lieu of oral testimony,
Statements made by children prior to a trial taking place.

() Another Way to remove the need to give formal evidence

3.35 Although we have, for the reasons just stated, rejected the
Israeli system and a general hearsay exception, we are nanetheless
attracted by the possibility of trying to find an acceptable way in
which the evidence of a chijd might be put before a court without
the need for the child to give that evidence in person and in
formal proceedings. This would not only be for the benefit of very
young or seriously damaged children but also could have other
advantages. First, if such evidence could be secured at a
relatively early stage after the event, it is likely that the child's
recollection would be more accurate and reliable than if his
evidence were to be taken weeks, or even months, jater, Secona,
if evidence which wouid be admissible in court could be secured

! See para 5.74 &t seq below.
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at that early stage, that might reduce, or even remove, any need
for subsequent questioning and precognition. As we have seen,
some commentators regard such repetitive questioning as being at
best counter-productive and at worst positively damaging for the
child concerned. Third, if admissible evidence can be obtained
from a child at an early stage, this will not only enable a
prosecutor to make an early assessment of the strength of his
case so that, if the child's evidence does not measure up 1o
expectations, he can make a speedy decision about whether or not
to proceed further with a prosecution, but also it will, we
imagine, have a considerable influence in determining whether or
not an accused will plead guilty in advance of a trial taking

place.

5.3 There are then, we think, compelling reasons for trying to
find a way in which admissible evidence can be obtained from a
child at an early stage, and in non-threatening surroundings. But,
of course, any technique designed to achieve that must also be
fair to the proper interests of the accused. The competing
interests of the child and the accused are not easy 1o reconcile,
but we believe that there may be one, or perhaps two, possible

solutions.

5.37 The {first solution is based on one which has been advanced
more than once by Professor Glanville Willia.ms.l Briefly, his
proposal involves the child being interviewed at as early a stage
as possible by a person skilled in appropriate interviewing
techniques. Such a person might be a psychiatrist, 23 psychologist,
or a social worker. The interview, which would be video recorded,
would take place in a room which was of a size, and which was

furnished in a manner, likely to put the child at ease. During the

l projessor Williams expounds it in some detail in an Essay on
Child Witnesses contained in Criminal Law: Essays in Honour of J
C Smith (1987) 188.
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interview the child might be accompanied by a parent or other
supportive adult, but the interviewer would be entitled to ask that
person to leave if that seemed likely to rmake the child speak
more freely. One wall of the foom would be fitted with a one-
way screen and, if an accused had been arrested ang charged by
the time the interview took place, he and his lawyer would be
entitled to view the interview from behind that screen. The
lawyer would be able to communicate with the interviewer through
a microphone and ear speaker so that the interviewer could be
asked to put to the child particular questions requested by the
acCused. If the interview had taken Place before an accused hag
been arrested and charged, the accused would, following his arrest
and charge, be entitled to see the recording of the earlier
interview, and would then be entitled to require a second
interview so that questions by him might be put to the child.
Professor Williams acknowledges that such a second interview s at
odds with the desirability of trying to subject the chijd to only
one interview, but accepts that it will be necessary in the
interests of the accused.

J.38 It seems to us that the foregoing propasals merit serigus
consideration. There is, however, a preliminary point on which we
diverge slightly from Professor Glanville Williams. His proposal
envisages that, in some cases, an interview of the king which he
Suggests may take place even before an accused has been arrested
and charged. It seems to us that this part of his propesal could
Create an uneasy confusion between the investigation of crime and
~ the securing of testimony which can at a later stage be used in
place of testimony in court. We fully support any moves that may
be made to reduce the number of investigative interviews to
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which a child must be subjected, but the primary virtue which we
see in the Williams proposal is that it may'replace testimony in
court. On that basis we consider that an interview, recorded for
that purpose, should not take place until after an accused has
been charged. In that event, of course, the need for a second
interview, as envisaged by Professor Williams, would not arise.

Subject to the foregoing, we are at present attracted by the

Williams proposal.

5.39 However, there are many related issues which in our view
have to be addressed before any final conclusions can be reached.
For example, what should be the criteria for deciding to use this
procedure, and who should make that decision; how should one
determine who is to be regarded as a suitable interviewer for this
purpose, and who should make that determination; if an interview
of the kind described takes place, should the recording of it be
automatically admissible in lieu of formal evidence given by the
child, or should it be inadmissible in certain circumsiances; should
an accused, or the prosecutor, be given a residual right to require
the attendance of the child as a witness in court? We now turn 10

consider those and other guestions.

5.40 Criteria for use. Professor Glanville Williams does not, in the

Essay to which we have referred, suggest any particular grounds
or criteria to determine when this special interview procedure
shouid be used. He does, however, appear to accept that it will be
used in all cases where the child in question has been the victum
of sexual abuse. Nor does he indicate who is to decide that this
procedure shouid be used, though it seems to be implicit that such
a decision should rest with sither the police or the prosecutor.
we, for our part, think that the decision should rest with the
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prosecutor rather than the police if only because it js the
prosecutor who will decide whether proceedings should be
instituted. If, for whatever reason, a prosecutor decides not to
institute proceedings, there will be no need for an interview.

5.41 As to grounds or criteria, we are disposed to think that in
this case none shouid be prescribed, If, as we believe, any special
Mmeasures for child witnesses should be available in respect of any
criminal prosecution and in respect of any child who is below the
age of 16,1 it follows that the use of 4 special interview
procedure should not be limited o any kind of ofience or to
Particularly young children. By the same token, however, we would
not envisage that this procedure would be utilised in every case
where a child was likely t0 be a witness. In many instances it
would be unnecessary and inappropriate. On the other hand, we
would imagine that a prosecutor would seriously consider using the
procedure in cases where the child was very young, in cases where
the child was the alleged victim, or possibly a witness, of acts of
sexual abuse or . assault, and in any case where, for whatever
reason, more formal procedures for taking evidence seemed likely
to cause the child undue fear or distress.

5.42 Qualifications of interviewer. Professor Glanville Wililiams

thought that a suitable interviewer might be a psychiatrist, a
Paediatrician, a police surgeon or other doctor, a chiid
psychologist, or a social worker. Additionally he thought that the
interviewer should be experienced in interviewing techniques, and
furthermore should have special instruction about the purpose of
the interview and about the desirability for court purpeses of, for
example, avoiding the use of leading questions. We do not disagree
with that., We think, however, that there might be advantage in

1See paras 5.89 to 5.9! below,
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having lists of "approved” interviewers prepared, possibly in each
court or local authority district. What we have in mind is that
procurators fiscal around the country might prepare lists of
potential interviewers who appeared to possess the necessary skills
and experience for the purpose. Those on the list would not
necessarily be drawn from any particular professional background:
the requisite skills and experience would be the main criterion.
Such lists would then be presented, possibly to the local Sheriff
Principal, for approval, and those so approved would then be
entitled, on request, to conduct interviews with chiid witnesses.
An interview conducted by a person who was not so approved
would not be capable of being used as evidence in lieu of
testimony in court by the child. In practice we imagine that
procurators fiscai would seek to achieve a good geographical
spread of approved interviewers so that any practical difficulties

attached to setting up an interview could be kept to a minimum.

5.43 The conduct of the interview. Once it has been decided to

set up an interview of the kind described, we imagine that the
procurator fiscal would normally make his intentions known to the
child's parent or guardian, making plain while doing so that the
intention was to video record the interview and use that recording
thereafter in place of live testimony by the child. The procurator
f{iscal should make it clear that the accused is entitled to be
present, though concealed from the child's view. Thereafter the
procurator fiscal and the defence lawyer wouid consult with the
interviewer, and each would explain the line of inquiry which they
wished to have pursued with the child. The interview itself would
be conducted in an appropriate room having, as Professor Williams
suggests, a one-way screen behind which the accused, his lawyer,

and, we think, the procurator fiscal can be placed. Some rooms of
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this type are, we understand, already in existence in several
children's hospitals around the country. During the interview the
accused's lawyer and, we would suggest, the procurator fiscal
should be able to communicate with the interviewer through
microphones and a small ear piece in order to suggest additional
or alternative lines of inquiry. At the conclusion of the interview
a copy of the video recording would be made available 1o the
accused and his lawyer for further consideration by them.

5.44 Admissibility of video recording of interview. Assuming that

an interview has taken place along the lines just described, should
it then be automatically admissible in place of formal evidence by
the child or should the accused, or possibly even the prosecutor,
be entitled to argue that it should not be so admissible? We think
that some right of objection must be given to the accused. He
might, for example, be able to show that a line of questioning
requested by him had not been pursued, or had not been
adequately pursued, by the interviewer. Or, he might be able to
show that new evidence had come to light since the date of the
interview which couid not have been pi:t to the child at the time.
The prosecutor is, we imagine, less likely to want to have a
recording of an interview declared inadmissible but we see no
reason why he should not also have a right of objection even
though it may rarely be used. For these and similar reasons we
suggest that a video recording of an interview with a child shoulg
be admissible in place of formal evidence by the child where no
objection is taken by any of the parties, but that otherwise the
accused and the prosecutor shouid be entitled to apply to the
court, on cause shown, to have the recording declared
inadmissible. If such a plea were to be upheld, the court would
then have to decide whether the child should be required to give



evidence in court or by means of some other technique such as
closed circuit television or a pre-trial deposition.l We do not
consider that an accused should have a right to insist that a child
must give evidence in person in court: such a decision should, in

our view, rest only with the court.

5.45 Practicability and acceptability. On a purely practical level
we do not think that interviews of the kind we are suggesting

should, at least in the long term, pose insuperable problems

particularly since, as we have noted above, hospitals and other
institutions are already creating for their own purposes interview
rooms with one-way observation glasses. We imagine that it might
be possible for local arrangements 1o be made to enable such
facilities to be used from time to time for the purpose we have
in minn.‘;.‘."1 It is possible, however, that what we are proposing may

be regarded as unacceptable for other reasons.

5.46 The most serious argument against the proposal is likely to
be that it would deny to an accused the right to cross-examine a
principal witness against him. it is, of course, perfectly true that,
since the child would not be giving evidence in any formal
manner, there would be no opportunity for direct Cross-

examination. On the other hand, the proposal, as we have outlined

i See, further, paras 3.52 et seq below.

2 In some parts of the United States special chiid centres are
being established which contain interviewing rooms of the kind
described above, and which are staffed by representatives of ail
the agencies who may be involved in dealing with abused chiidren
- prosecutors, doctors, social workers, etc. it is thought that in
such a setting the maximum co-operation between the agencies
can be achieved with the minimum disturbance of the child. If
such facilities were to become available in S5cotland, they would
be the obvious places in which to hold interviews of the kind we

are considering.
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it, would permit an accused to have any line of questioning of his
choice put to the child, albeit through the medium of an
independent intefviewer; and additionally we have suggested that
&n accused should be entitled to ask a court to declare the video
recording of the interview inadmissible as evidence on cause
shown. Such a cause couid be that the interviewe'r had failed
_ adequartely to put to the child questions suggested by, or on behalf
of, the accused. In our view those elements in the proposal afford
satisfactory protection for an accused, and we do not bejjeve that
the proposal could be heid to be in conflict with Article & of the
European Convention on Human R.ights.l

3.47 A further point which is worth making in relation to the
interview procedure which we have been considering is that it wil}
provide a satisfactory method of protecting a child from face-to-
face contact with an accused in cases where the accused s
unrepresented and wishes to conduct his own defence. Direct
questioning by an accused must; we imagine, be a disagreeabie
experience for many witnesses and, in the case of children, it is
likely to be particularly distressing. None of the other techniques
which might be introduced (screens, closed circuit television etc)
appear to us to be capable of atfording any real protection to a
child in such circumstances. Such protection is, however, provided

L It may be as weil to reiterate here what we have said earlier in
this Discussion Paper, namely that, although a child witness will
normally be adduced by the prosecution (and we have expressed all
our propositions on that basis), he May on occasions be adduced by
the defence. We intend that our proposals, including the present
one, should apply in that case also. Consequently, under the
present proposal, an accused would be entitled to institute the
interview procedure and, in that event, any "cross-examination" by
the prosecutor would require to be put to the child through the
medium of the interviewer.
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where questions by the accused are directed through the medium

of an independent interviewer.

5.48 There remains the problem of identification of the accused, a
problem to which we have made frequent references in this
Discussion Paper. It would clearly be inappropriate that the
accused should simply be brought into the interview rocom for
identification during the course, or oOn completion, of the
interview. Not only would that be unfair 10 the accused, especially
in cases where identification was a really live issue, but also it
would conflict with one of the main purposes of the interview,
namely to protect the child from unacceptable distress and
trauma. In such cases, therefore, we would regard it as essential
that the prosecutor should employ other methods, such as an
identification parade or photographs, for the purpose of obtaining,

if possible, an identification of the accused.

549 To sum up, therefore, we seek views on the following

provisional proposals:

19.(a) Where an accused has been charged and a child is
likely to be required to give evidence in a criminal
trial the procurator fiscal should be entitied, at his
discretion, to arrange for that child to be interviewed
by an independent interviewer.

(b) For this purpose the interviewer may be from any
background, whether professional or otherwise, but
should be skilled and experienced in suitable
interviewing techniques, and should be approved for
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(c)

(d)

(e)

(f)

the purpose by the Sheriff Principal for the court
district concerned. The interviewer should also receive
suitable instruction in the kind of question that is likely
to be acceptable in court.

The interview should be conducted in a suitable room
having a one-way glass screen on one wall. The
accused and his lawyer, and the procurator fiscal,
should be entitled to be behind this screen, out of
sight of the child, but they should be able to
communicate with the interviewer (using microphones
and an ear receiver) so as to suggest desired lines of
questioning to be put to the child.

During the interview it should be possible, at the
discretion of the interviewer, for the child to be
accompanied by a parent or other aduit.

The whoie interview should be video recorded.‘

Where a video recorded interview has taken place, the
video recording of the interview should be admissible
in lieu of formal testimony by the child where none of
the parties object.

An accused and the prosecutor should be entitled, on
cause shown, to ask the court to declare the video
recording to be inadmissible as evidence. Where such
an application is granted the court should be entitled
to direct the use of any other lawful technique for
securing the child's evidence.
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5.50 Despite our provisional support for the procedures outlined in
the precedmg paragraphs we recognise that, at least for some
time to come, they may not be entirely pracncable inasmuch as
the special interview rooms which would be required may not be
widely available. In that event an alternative would be to have a
'video recorded interview of the kind which we have suggested but
without the accused and the prosecutor being present. Such an
approach would retain the advantage of having the Interview
conducted by a skilled and approved interviewer but would remove
the need for a special room in which the interview would be
conducted. It would, of course, be necessary, were that course to
be followed, to provide adeqguately for the interests of the
. accused, and indeed the prosecutor. We consider that the only way
in which that could be achieved would be by giving to both the
accused and the prosecutor a right to require that the child should
additionally give evidence by some more formal means; and only if
that right were not exercised would the video recording be
admissible in lieu of live evidence by the chiid. We cannot judge
how often the right to require a child to give formal evidence
would be exercised were the procedure which we are now
suggesting to be adopted, but we would anticipate that in at least
some cases the child would not be called on for further evidence
either because the video recorded interview was deemed to be
satisfactory or because, having seen the interview, the accused
then decided to plead guiity. Even where the child was required to
give formal evidence the video recording of the interview would
bé admissible for all purposes as a prior statement of the child
under the proposals which we make in paragraph 3.74 et seq
below. In that event the video recording could be used to support,
supplement, or contradict the evidence given by the child. We

accordingly seek views on the following proposition:
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20. As an alternative to the procedures outlined in Proposition
19 would it be acceptable to provide for a video recorded
interview with a child along the lines suggested in that
Proposition, but without the accused or the prosecutor
being present? in that event the recording of the interview
would be admissible in lieu of more formal evidence by
the chiid, but both the accused and the prosecutor would
have an absolute right to require the child to give
evidence in a more formal manner.

5.3l We believe that, in appropriate cases, the foregoing proposais
could provide effective and acceptable methods of securing, for
subsequent use in court, the evidence of children who are, for
example, very young or for whom the experience of giving
evidence in a more formal manner would be damaging and
traumatic. There will, however, be cases where, for one reason or
another, such procedures have not been utilised at all or where,
haﬁng been utilised, the results have been held by the court to be
inadmissible. In some such cases there may still be a possibility
that, if required to give evidence in open court, the chiid will
either not be able to testify or will do so only at the expense of
suffering unacceptable trauma. It therefore becomes necessary to
consider other measures which may assist children to give their
evidence. Logitally, the first of those is the pre-trial deposition
since, if utilised, it may render it unnecessary for the child to
give evidence in the course of the trial itself.
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Neasures which require the giving of formal evidence but which

afford some protection to the child

(a) Pre-trial depositions

5.52 As we have seen,l many of the States in the Unijted States
have legislated for the use of pre-trial depositions by children,
that is to say testimony which is elicited by formal examination
and cross-examination in advance of the 1trial and which is
recorded in some manner for subsequent presentation at the trial.
We noted that in some respects this practice is similar to the
Scottish procedure of taking evidence on commission.

5.53 The perceived advantages of this procedure are that, while it
still exposes the child to conventional examination and cross-
examjnation by lawyers, that examination can take place out of
the courthouse in surroundings which are congenial and non-
intimidating; and in some circumstances this procedure may enable
evidence to be taken at a sufficiently early stage for the facts
still to be fresh in the child's memory. '

- 5.54 As presently advised, we are disposed to think that a form of
pre-trial deposition could usefully be introduced into Scottish
practice. It is, however, necessary to considet the grounds upon
which such a procedure might be authorised, the exact nature of
the procedure, and the question whether the accused should be

present or not. We consider each of these in turn.

5.55 As to grounds of use, one possibility would be to provide that
the procedure should be authorised only where it can be shown

1 Para 4.29 et seg above.
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that, if required to give evidence by conventional means, the child
would be likely to suffer serious mental of emotional harm, or
would be incapable of testifying at all. We consider, however, that
such a test would be too demanding and could, in any event,
simply lead to an unhelpful clash between "expert" witnesses
adduced respectively by the prosecution and the defence. In our
view the court should be given a more general discretion in this
matter, and our present preference would be for a test which
draws on some of the elements in the current Alabama statute
relating to pre-trial depositions.l On that basis we suggest that it
might be provided that the court shouid be entitled to authorise
the taking of a pre-trial deposition on cause shown, taking into
account matters such as the age and maturity of the child, the
nature of the offence, the nature of the evidence which the child
is likely to be called on to give, and the possible effect on the
child if required to give evidence in court. As can be seen, the
grounds which we have just suggested are much more liberal than
the existing grounds under Scots law for taking evidence on
cornmiss;ion.2 We believe, however, that child witnesses c¢an
properly be regarded as requiring special consideration in this
matter. Moreover, although existing provision for taking evidence
on commission precludes the use of that procedure when it woula
result in unfairness to the accused, we do not consider that the
prbcedure which we are proposing wouid be unfair to an accused
provided that his interests can be adequately represented and
protected at the time. That consideration brings us to the details
of the procedure' which we are proposing.

! See Appendix to this Discussion Paper, Part 3.
2 See para 2.21 et seq above.
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5.36 What we have in mind here is that, just as with evidence
taken on commission, the procedure should invoive live
examination and cross-examination of the child conducted by
counsel or solicitors representing the prosecution and the defence.
The proceedings, which should be video recorded in all cases,
would be presided over either by the judge who would be taking
the trial (if known} or by a commissioner appointed by the court.
A suitably agreeable room should whenever possible be used for
the purpose and, at the discretion of the judge or commissioner, it
should be possible for the child to have a parent or other
supportive adult beside him. We think that the accused should be
entitled to see the deposition being taken, but he should be out of
sight of the child since otherwise much of the advantage of this
procedure might be lost. Accordingly, it would be necessary either
for depositions to be taken in a room with a one-way glass behind
which the accused could sit or for the proceedings to be relayed
to the accused in another room by means of closed circuit

television.

5.57 As always, identification of the accused could present
difficulties were evidence to be taken from a chiid in the manner
just described. It would, of course, be possibie to bring an accused
into the deposition room for purposes of identification, but that
might be thought to be likely to focus attention on him in a way
that would not arise if he were simply being picked out in court
or from an identification parade. We think that identification
should not be permitted in that manner and that, if identification
is in issue, it should, as we have suggested e.arlic.er,1 be established
by some other means such as an identification parade.

1 Para 5.23 et seg above.
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5.58 One problem which a pre-trial deposition procedure would not
provide a solution for Iis that presented by an uhrepresented
accused. Although a lack of legal representation is relatively
uncommon, at least in more serious cases, since the advent of
legal aid in criminal cases, accused persons may from time to
time wish to present their own defence. Indeed, it is probably not
tco fanciful to suppose that an unscrupulous person might
deliberately choose to conduct his own defence if he thought that,
by doing so, he might make it more difficult for a witness such
as a child to give evidence against him. This problem would, of
course, be overcome in cases where the independent interview
procedure (described earlier in this Part of the Discussion Paper)
was used, but it would remain a potential probiem in all other
cases, including those where a child is giving evidence in court.
Although, as will be seen,1 we entertain considerable reservations
about the supposed benefits of using closed circuit television as an
alternative to direct testimony in court, it may be that in some
instances it could provide a partial solution by reducing the
immediacy of the confrontation between a child and an accused.
We would welcome the views of consultees in relation to this
matter.

5.99 To sum up on the matter of pre-trial depositions we seek the
views of consuitees on the following propositions and questions:

21.(a) Provision should be made to enable the High Court or
the sheriff court to authorise the taking of a pre-trial
deposition from a child who is to be a withess in a
criminal trial. Where that procedure is used it should
not thereafter be necessary for the child to attend
court as a witness.

! para 5.66 et seq below.
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(b)

(c)

(d)

(e)

63

The court should be entitied to authorise the foregoing
procedure on cause shown, taking into account' natters
such as the age and maturity of the chiid, the nature
of the offence, the nature of the evidence which the
child is likely to be called on to give, and the possible
effect on the child if required to give evidence in
court.

Pre-trial deposition proceedings should be video
recorded and the procedure should invoive the formal
examination and cross-examination of the child by
counsel or seolicitors for the prosecution and defence.
The proceedings should be presided over by the trial
judge (if known) or by a commissioner appointed by
the court.

The proceedings should be conducted in a room which
is as agreeabie and non-threatening to the child as

possible.

The accused should be entitied to be present while the
deposition is being obtained, but shouid be out of sight
of the child. For this purpose he should either be
behind a one-way glass or should be able to watch the
proceedings by means of clesed circuit television.

Formal identification of the accused by bringing him
into the deposition room should not be permitted.
Alternative methods of identification (such as an
identification parade) should be used instead.
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'22. Apart from the independent interview mentioned earlier in
this Discussion Paper, and possibly closed circuit television
(see below), are there any other means whereby a child
can be protected from a face-to-face confrontation with
an accused who has chosen to conduct his own defence?

(b) Screens and closed circuit television

5.60 We now turn to consider screens and closed circuit television
as a means of affording some protection to a child while stiil
requiring him to give formal evidence. We take them together for
two reasons. First, they both presuppose that the child is required
to give his evidence in the course of an 'actual trial; and second,
they are both devices which are intended to screen the child from
an accused, and possibly others, the main difference being that
one achieves that purpose by purely physical means while the
other does so by the use of more sophisticated technology.

5.61 So far as screens are concerned, we are not at present
greatly attracted tw their use as a means of shieiding a child
witness from an accused. There are several reasons for this.

5.62 In the first place we are not persuaded that a screen is
likely to be very effective in terms of reducing a child's fear or
anxiety about giving evidence in the presence of the accused. The
child is bound to be aware that the accused is behind the screen
and in those circumstances we would have thought that a
frightened child might remain as frightened as he would be if no

screen were used.

165



J.63 A second consideration is that in our opinion the erection of
a screen between a witness and an accused is probably more likely
than any other technique to cause prejudice to an accused. By its
very nature the erection and use of a screen is an obviously ad
hoc arrangement, and we suspect that, despite warnings to the
contrary, & jury might well conciude in those circumstances that
the screen had been erected simply because the child was, with

good reason, afraid of the accused.

5.64 Against all that it may be argued that a screen would be a
simple and inexpensive means of providing at least some
protection to a child in court. Up to a point that is no doubt
true. We do not think, however, that the simplicity and cheapness
of screens should be over-estimated. We would regard it as
desirable, if screens were to be used, that they should be so
constructed that the accused could see the child although the
child could not see him. This would probably involve the use of
one-way glass in the screen's construction. Moreover, although the
screen should prevent the accused from being seen by the child,
we consider that everyone else - judge, jury and lawyers - shouid
continue to be able to see the accused. Given the wide variety of
court layouts in Scotland this requirement might necessitate the
construction of many screens of different shapes and sizes. Such
considerations might, we suspect, make screens less simple and

inexpensive than they might at first sight appear.

.65 On balance, therefore, we do not favour the use of screens

in Scottish courts. We  would, however, weicome the views of

consuitees;
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23. Doyouseeanyadvantageinthemeofscreens&a
means of shielding a child from an accused while the chiid
is giving evidence in court? '

5.66 We turn now to a more sophisticated method of shielding a
child while giving evidence in the course of a trial, namely the
use of closed circuit television. Closed circuit television may be
less objectionable than a screen in terms of causing prejudice
since a jury may not regard it as having so obviously been
installed for the protection of a particular child in the presence
of a particular accused. It may instead simply be seen as a means
of protecting the child from the general court environment. On
the other hand, it seems to us that closed circuit television
presents formidable problems of its own. These all relate to the

manner in which it is used.

5.67 We have earlier notedl that, at least in the United States,
there are essentially two methods of wusing closed circuit
television, namely the one-way system and the two-way sys'aem.2
Under a one-way system the child can be seen by all the persons
involved in the trial in the courtroom, but cannot himself see any
of them. Under a two-way system the child is provided with a
television screen or screens in his separate room and can see
some or ali of the participants in the courtroom.

5.68 Whichever system is used consideration must obviously be
given to the location of all the other participants in the trial. As
we understand it, the most common procedure in the United

! Para 4.19 above,

2 The current Criminal Justice Bill appears to contemplate the use
of a two-way system when closed circuit television is introduced
in courts in England and Wales.
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States is for the child to be alone in the separate room save for
a television technician and, possibly, a parent or other support
person: all the other participants remain in the courtroom. Such
an arrangement, of course, has the advantage that the normal
court proceedings are disturbed as little as possible since all the
participants other than the child can remain where they are. It
seems 10 us, however, that a considerabie disadvantage in this
arrangement is ‘that the child will be remote and isolated in a
separate room, surrounded perhaps by cameras and all the other
equipment needed to transmit his image and his evidence to the
Courtroom. We are not aware of any evidence about how children
in fact react in such circumstances, but we find it hard to
imagine that such an arrangement would be likely to relieve a

child's fear and anxiety about giving evidence.

5.69 An alternative to the foregoing arrangement would be to
place some of the trial participants in the same room as the
child; but then one would have to decide which participants they
should be. They might be the prosecution and deience lawyers
only. This might make the child feel less isolated, and he might
find it easier to communicate with people who were physically
present rather than with a disembodied voice coming out of a
microphone. On the other hand this arran.gement would separate
the trial lawyers from the judge, and it might be more difficult
for him to control the examination and cross-examination in those
circumstances. Moreover, arrangements would have to be made for
the accused to be able to communicate with his counsel or
solicitor. Yet another possibility would be for the judge to be in
the separate room as well. Any problems associated with
controlling the examination and cross-examination of the child
should then disappear, but it would then be impossible for the
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judge to exercise any control over what was happening in the
courtroom where, under this model, the accused and the jury
would still remain.

3.70 We are not persuaded that there is any perfect solution to
problems of the kind just described, and for that reason we at
present have some doubts as to whether closed circuit television
really has the advantages, as a means of securing a chiid's
evidence, which its proponents claim for it. It seems 1to us,
moreover, that the considerations which might point to the use of
closed circuit television in the case of a particular child witness
could equally point in the direction of using either an independent
recorded interview or a pre-trial deposition as a means of
presenting his evidence in court. It is true, of course, that those
techniques, and especially the former of them, are primarily
designed as methods of securing a child's evidence before a trial
has begun; and so they might not be appropriate in cases where a
child's distress becomes apparent only on the day of the trial. In
that event, however, it seems to us that the pre-trial deposition
procedure could be used either at the commencement, or even in

the course of, a trial.

5.71 This, of course, would depend on a suitabie room and suitable
recording facilities being fairly readily accessible and available.
Subject to that, however, what we have in mind is that, at the
commencement of a trial or in the courserof a trial, and on the
same grounds as would justify a pre~trial deposition, the judge
should be entitled to adjourn the proceedings to enable a
deposition to be taken from the child in the same manner as if it
had been a pre~triai deposition. If such a procedure were to be
used the child would not suffer the feelings of isolation which
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might arise under certain forms of closed circuit television
procedure, but at the same time the trial judge (who, we assume,
would preside at the taking of the deposition in this case) would
not be faced with the problem of trying simultaneously to control
proceedings in the cuurtrooml since those proceedings wouid have
been adjourned during the taking of the deposition. In making the
foregoing suggestions we appreciate that, in relation to cases on
indictment, Scots law imposes considerable limitations on the
length of an adjm.zrnrrtent.2 We do not suggest, however, that this
"in trial" deposition procedure should be used in circumstances
which would necessitate a considerabie delay before the
proceedings could be recommenced. What we have in mind is that
the deposition procedure might take place in the course of a
morning or an afterncon with the trial being adjourned until the

afternoon or the following day as the case may be.

3.72 To sum up thus far we consider that the use of live closed
circuit television as a means of presenting a child's evidence in
the course of a trial offers few, if any, advantages. lf, by the
date of a trial, it appears that, for some good reason, a child
should not be required to give evidence by conventional means, we
suggest as an alternative the special deposition procedure which
we have outlined in the preceding paragraphs. We accordingly seek

the views of consultees on the following propositions:

24. Live closed circuit television should not be introduced into
Scottish courts as a means of enabling a child to give
evidence in the. course of a trial.

! cf para 5.69 above.
2 See Criminal Procedure (Scotland) Act 1975, s 136.
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25. As an alternative the court should be entitied, at the
commencement, or during the course, of a trial, to adjourn
the trial to enable the child's evidence to be obtained
using a video recorded deposition procedure. The grounds
for taking that course, and the procedure itself, should be
the same as for a pre-trial deposition (see Proposition 21
above).

General changes in law and practice

5.73 Thus far in this Part of the Discussion Paper we have {first
of all put forward various proposals for relatively minor changes
in practice and procedure which will, we believe, improve the
position of children who actually give evidence in court. We have
also considered a number of techniques which may, in certain
cases, remove the necessity for chiidren to give formal evidence,
or at least to give evidence in court in the course of a trial. We
now turn to consider a number of other changes in law and
practice of a more general nature. Some of those, if introduced,
would affect the evidence of children by whatever means it was
given. Others would be directed rather more at the general
support of children who may have to give evidence in the course
of criminal proceedings. We begin by considering the rules of
evidence which relate to the admissibility of prior statements
- made by a person who actually gives evidence (as distinct from
statements by a person who does not give evidencel).

Prior_statements by a person who gives evidence

5.74 In Part 2 of this Discussion Paper2 we briefly described
existing Scots law in relation to hearsay statements. Where the

1 See para 5.34% above.

z Para 2.13 et seq.
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maker of an earlier statement actually gives evidence the
significant features of that law are, firstly, that' a prior statement
which is inconsistent with a witness's subsequent evidence may be
given in evidence and, if proved, may be used adversely to aifect
the witness's credibility: and secondly, that a prior statement
which is consistent with a witness's subsequent evidence may be
used to support his credibility, but only in the case where that
earlier statement was made de recenti, that is to say very shortly
after the incident in question. In neither of these cases, however,
can that earlier statement be used as evidence of the facts stated

in it.

5.70 In our view the present law on this matter is contrary to
commonsense, and requires a judge and especially a jury to engage
in the almost impossible task of having regard to a piece of
evidence for one purpose but of ignoring it for another. We
proposed the abolition of this distinction in civil proceedings in
our Report on Corroboration, Hearsay and Related I‘..lattven-s,‘l and
recommended that henceforth, where a witness gives evidence, any
prior statement made by him should be admissible not only in
relation to credibility but also as evidence of any facts stated in
it. Effect has indirectly been given to that recommendation in the
Evidence (Scotland) Bill which is currently before Parliament. In
relation to criminal proceedings we shall shortly be publishing a
discussion paper in which we shall propose the abolition of the
distinction in criminal proceedings also. We can see no reason why
children should be treated any differently from other witnesses in
reiation to that proposal. |

5.76 A major consequence of making such a change in the law
would of course be that, if a child was unable to give evidence on

!'scot Law Com No 100, 1986.
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a particular matter (possibly because of imperfect recollection, or
because of simply "drying up") but had made an éariier statement
relating to that same matter, his formal evidence could be
suppiemented by that earlier statement. Equally, an earlier
statement might contradict a child's subsequent evidence. We can
see advantage in these possibilities, and we do not consider that
they could be regarded as prejudicial to an accused person since
he would be entitled to cross-examine the child regarding the
~earlier statement, and would also be able, if he wished, to cross-
examine the witness who reported that earlier statermment regarding
the circumstances in which it was made. That would be so both
where the child was giving evidence in court and also in cases
where a child's evidence was being taken in the form of a pre-
trial or in-trial deposition. If an independent interview of the child
were to be used in place of formal evidence by him it would not,
of course, be possible to cross-examine the child directly about a
prior statement but, under our proposals, the accused or his
lawyer would be entitled to ask the interviewer to question the
child about it. In all cases, however, we consider that a prior
statement by a child should be admissibie only if, by one means
or another, the statement is put to the child for comment. We

accordingly propose:

26. Where a child gives evidence, whether in court, or by any
other means (inciuding an independent interview), it shouid
be competent to prove a prior statement made by him,
and any statement so proved should, provided it has been
put to the child, be admissible not only in so far as it
supports or adversely affects his credibility as a witness
but also as evidence of any fact stated in the statement.
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5.77 It is to be noted that, if the foregoing proposal were to find
favour, it would mean, for example, that evidence could be led
about statements made by a child not only in the course of his
normal life (for example to a parent or a friend) but also in the
course of what we have earlier referred to as diagnostic or
therapeutic interviews. There are several points here that require

consideration.

5.78 The {irst is that, as we have smen,1 some therapeutic or
diagnostic interviews involving children may proceed on the basis
of a form of gquestioning that would not of itself be regardea as
proper or acceptable in a court of law. It may be thought that
statements made by a child in such circumstances ought not to be
admissible in subsequent criminal proceedings. We can see some
force in that view were the admission of such statements to be
considered in the absence of the child himself giving evidence,
but we are not persuaded that there is the same force in cases
where the child does give evidence. After all, as we have
previously pointed nm.lt,3 existing law would, we think, permit
statements made in the course of diagnostic interviews to be used,
where they were inconsistent with a child's subsequent evidence,
for the purpose of attacking the child's credibility: and that would
be so regardliess of the manner in which such statements had been
elicited. In these circumstances we tend to think that, as a
general rule, the manner in which a statement has been obtained
should not affect its subsequent admissibility, but of course that
would not preclude a judge or a jury from taking account of the
whole circumstances in determining what weight to attach to the

earjier statement.

! para 4.4 £t seq above.

2 What we have referred to as "independent" interviews will, under
our proposals, be admissible in the absence of the child himseif
giving evidence. However, our proposals in relation to such
interviews should prevent the use of leading questions or other
unacceptabje questioning techniques: see para 5.35 et seq above,

Para 4.49 above,
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5.79 There is one posSible exception to the foregoing generality,
namely where an earlier statement has been obtained by means
which are actually unlawful. Although this is unlikely to arise very
often where children are concerned (for example statements
elicited by torture, or overheard as a result of unlawiul telephone
tapping), we think that our general proposal in Proposition 26

above should be qualified to take account of this.

5.80 A rather different point arises in relation to prior statements
made specifically for the purpeses of criminal proceedings. It may
be thought that they should be excluded as possibly being tainted
in some way, but we are not persuaded that this is a valid
distinction provided that the statement is truly one made by the
child himself. That may not be the case where the statement is in
the form of a precognition since in that case, it is generally
thought, what is contained in the precognition may contain what
the precognoscer hopes the person concerned will say in evidence
rather than what the person actually said. We therefore concluage
that a precognition should not be regarded as a statement for any

of the above purposes.

5.81 To sum up, we accordingly propose:

27. Subject to Proposition 28 below it should not be an
objection to the use of a prior statement for the purposes
of Proposition 26 above that the statement was elicited by
leading questions or by other forms of questioning that
wouid not be permitted in a court of law.
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28. A prior statement should not be admissible for the
purposes of Proposition 26 above where it was obtained by
means which are unlawful.

29. For the purposes of Proposition 26 a statement should not
include a precognition.

Privilege and confidentiality

5.82 We have noted abovel that Scots law probably does not
confer any legal privilege on communications passing between a
patient and a doctor or other therapist, though we also noted that
the present law was developed long before it could have been
contemplated that a full video recording of an interview might
subsequently be available for use in court. Given our proposal that
prior statements by a child should be admissible for all purposes
where the child subsequently, and by any means, gives evidence,
the consequence of existing law is that evidence, including video
recordings, of diagnostic interviews may subsequently be given in
court without thereby breaking any privilege or obligation of
confidentiality. As presently advised we are disposed to think that
any essentially ethical problems associated with this should best be
addressed by the professional bodies representing the doctors or

other therapists who may be involved.

5.83 The special kind of interview, conducted by an independent
interviewer, which we have proposed should be available in certain
cases? is in a rather different position. It would be provided for
by statute and would be an integral part of criminal proceedings.
As such, questions of privilege and confidentiality in the ordinary

1 Para 4.50 et seq.
2 See para 5.35 et seq above.
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sense would not arise. Nonetheiess, were that procedure to be
introduced, we imagine that those responsible would wish to
establish appropriate rules of procedure including, possibly, a
requirement that the nature and purpose of the interview should
be fully explained to the child's parent or guardian and, as
appropriate, to the child himself.

A child advocate

J.8% The last of the American innovations which falls to be
considered is the appointment of a person to protect, or possibly
represent, the interests of a child who is to be a withess in
criminal proceedings., OQur view at present is that it is probably
going too far to contemplate the appcintment of a person who
would actually be entitled to be heard in the course of those
proceedings. There may, however, be more of a case for a person
who would be charged with the task of assisting, and looking after
the interests of, a child who is to be a witness.

5.85 Such a person could prepare a child for giving evidence by
explaining court procedures and taking the child on a pre-trial
visit to the court. He could accompany the child to court at the
time of the trial; and, in appropriate cases, he could provide to
the procurator fiscal information which might support an
application to have the chiid’'s evidence taken by means of some
special procedure. At present the task of preparing a child for
giving evidence in court is sometimes undertaken by procurators
fiscal themselves, but there could be advantage in having an
independent person to undertake this function. As previously .
notec:’,1 there are certain analogies between this kind of person
and the "safeguarder" who may now be appointed for the purpose
of proceedings before a children's hearing. Possibly the role of

L Para 4.59 above.
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safeguarders could be enlarged for this purpose. Bearing in mind
that children who are witnesses in abuse triais may also be the
subject of care proceedings before a children's hearing, an
enlarged role for safeguarders could, we believe, provide a useful
and helpful link between the two types of proceedings. On the
other hand this role could possibly be assumed in due course by

volunteers working within agencies such as victim support schemes.

5.86 At present we have no strong view for or against the
creation of a new appointment to look after the interests of chiid

witnesses. However, we seek the views of consultees:

30. Would there be advantage in providing for the appointment
of a person to look after the interests of a chiild who is
to be a witness in criminal proceedings?

3l. I so, is it agreed that such a person should not be
entitled to participate and be heard in the criminal
proceedings themselves?

32. Could the role of "safeguarders" (as presently provided for
under section 34A of the Social Work (Scotland) Act 1963)

be expanded for the foregoing purpose?

Expert witnesses

5.87 We have seen1 that in the United States, while it is
generally not permissible for an expert witness to offer a view as
to the truthfulness of a particular child, it is increasingly common
for experts to give evidence of a more general kind against which
a child's evidence or behaviour may then be judged. Plainly
evidence of the former kind would not be permitted in Scotland;

! Para %.60 £t seq above.
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and we do not propose that there should be any change in that
rule. It is not entirely clear to us, however, whethér evidence of
the latter kind would be permitted in Scotland, though we are
unaware of any authority which would expressly prohibit it.

5.88 1f it be the case that some people have, possibly wrong,
preconceptions about the truthiulness of children generally or
about the way in which children are likely to react to given
circumstances, there may be something to be said for making it
perfectly clear that general evidence on such matters is
permissible. On the other hand it might be difficult to legislate
with precision on such a matter, and it may be preferable to
leave it to the courts to reach appropriate decisions on a case-by-
case basis whenever such an issue arises. We accordingly seek
views on the following propesition and question:

33. There should be no new provision to enable withesses,
whether expert or otherwise, to give as evidence an
opinion regarding the truthfuiness of a particular chiid.

34, Should a suitably qualified expert witness be permitted to
give evidence of a general kind regarding the way in which
children of a given age are likely to behave or to react in
given circumstances and, if so, is legislation required for
that purpose?

Types of case in which new procedures should be available

5.89 The provisions (applying to England and Waies only) in the
current Criminal Justice Bill which authorise the giving of
evidence by children by means of closed circuit teievision are

limited to trials of certain offences (mainly various forms of
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assault). While those are no doubt the kinds of case where such
new procedures are most likely to be required, we can see no
good reason why they should not be available in any criminal trial
in which a child is to be a witnhess. After all, the trauma of
giving evidence may be just as great where a child has witnessed
his house being broken into as where the child has himself been

the victim of an assault. We therefore propose:

35. Any new techniques which may be introduced to facilitate
the taking of a child's evidence in criminal proceedings
should be available in any kind of criminal proceeding in
which a child is to be a witness.

Courts in_which new procedures should be available

2.90 Many of our proposals, involving for exampie changes in the
law of evidence, would clearly affect proceedings in all criminal
courts. however, in relation to those proposals which involve some
application of modern technology in the form of video recordings
and television screens there may, we think, be good reason to
limit them to the High Court and the sheriff court only: that is
to say, not to make them available in the district court. In
practice we doubt whether cases in which the use of such
techniques would be required would be likely to be taken in the
district court in the first place; and in those circumstances the
cost of installing the necessary equipment in every district court
could not be justified. We therefore propose:

36. Any new techniques or procedures involving the use of
video technology should be available only in the High
Court and the sheriff court, and shouid not be available in
the district court.
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Age of child

J.91 In relation to the proposals which we made earlier in this
Part of the Discussion Paper for general improvements in court
procedures we proposedl that, with only a few possible exceptions,
they should apply to any child under the age of l6é. In relation to
more specialised techniques like closed circuit television there may
be a case for making them available only to younger children, as
is the case in many parts of the United States, and under the
current Criminal Justice Bill provisions. However, we are not
persuaded that this should be so. Any age limitation is bound to
be rather artificial and arbitrary and, although the age of 16 can
itself be criticised on that score, it is at least an age which our
law widely recognises as the dividing point between childhood and
adulthood. We therefore propose:

37. All of the special techniques for taking the evidence of
children which are proposed in this Part of the Discussion
Paper should, if accepted, apply to any child under the age
of 16.

Technical and other matters

3.92 Earlier in this Discussion Paper2 we drew attention to certain
technical problems which present themselves whenever, for
example, television cameras are used either for live relay or for
video recording purposes. Should the cameras be fixed or manually
operated? Should pictures all be taken at the same focal length,
or should close-ups be permitted? Should films be in colour or in
monochrome? These are all matters regarding which, so far as we

! Para 5.27: Propositions 15 and 16.
2 Paras 4.24, 4.25.
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are aware, there has been little, if any, research either in this

1 We believe that, if television

country or in the United States.
cameras and video recordings are to be used in any major way in
the criminal courts, these are matters which should be considered
as a matter of urgency so that standard procedures can be laid

down for use in all cases and in all courts.

5.93 There are also issues concerning the ownership and control of
any video recordings which may be made for use in court. Who is
to "own'" any such recordings, and who is to control the number
and distribution of any copies that may be made? These are also,
in our view, matters which must be considered and properly
regulated. In our opinion such matters cannot simply be left to
Rules of Court since those responsible for making Rules of Court
would not be expected to have the technical expertise necessary
for such a purpose. Instead, we think that this is something on
which Parliament should legisiate by secondary legisiation, having
first used the resources of appropriate Government departments to

carry out the necessary evaluation.

5.94 There are also certain procedural matters which may require
to be regulated. For example, where a video recording is being
used in court should it be permissible for it to be played more
than once? Should the jury be entitled to take the tape into the
jury room in order to play it there? Such gquestions were
considered some years ago in relation to audio recordings in the
case of Hopes and Lavery v. }-H\'EA.2 In that case Lord Justice
General Clyde saici:3

1 See Murray, passim.
2 1960 3C 104.
> At p (1L
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"It would never do for the trial to be prolonged by a long
series of replayings of the tape, or of passages from it,
either at the request of one of the parties, or of the jury,
and it would be equally wrong for the jury to retire anc
repiay the tape outwith the presence of the prosecutor or
the accused, when they were considering their verdict."

At lirst sight this appears to restrict to one the number of times
that a tape may be played in court, and to prohibit absolutely its
playing in the jury room. However, the above comments were
made in relation to an indistinct tape recording of a conversation
where the question which was being addressed was whether a
transcript of the tape, prepared after several replayings by a
skilled stenographer, should be admissible in addition to the tape
recording itself. That question should not arise in cases where a
professionally produced video recording is prepared for use in
court. In the context with which we are concerned we are
disposed to think that it should not be permissible for a video
recording to be viewed by the jury in the jury room since
repeated viewing of the evidence of one witness could distort the
importance of that evidence relative to the other evidence given
at the trial. So far as replaying in court is concerned, however,
our view at present is that this should be entirely a matter for
the discretion of the presiding judge.

5.95 Another question which will arise, if video recordings are to
be used in court, is whether the court shorthand writer should be
required to note what is said in the course of the interview,
deposition, or whatever. Qur view is that he should not. The main
purpose, as we understand it, of taking a shorthand note of
questions and answers during the giving of evidence in a court of
law is to provide a permanent record of what was said so that, in
the event of a subsequent appeal or,'occasionaﬂy, in the event of
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a subsequent trial for perjury, there can be no doubt about what
was actually said. In our opinion an electronic and visual record of
what was said is just as good as, if not better than, a shorthand

note.

5.96 A final matter which may require consideration is the use of
anatomically correct dolls or other aids to the giving of evidence.
We have scs:en1 that the use of such objects may be open to
question. Nonetheless, it seems to us that, if used with care, they
may in fact make it possible for children to describe with some
accuracy incidents which, through embarrassment or lack of
appropriate vocabulary, they would otherwise be wunable to
describe. Under owur proposals, therefore, it should be possible for
children to use dolls and other devices whenever they are giving
evidence, whether that be in court or by means of the other
procedures considered earlier in this Discussion Paper. We are
unaware of any authority which would in fact prohibit this, but we
suspect nonetheless that some judges might be uneasy about
permitting it in the absence of statutory or other authority.

5.97 In relation to all the foregoing matters we seek the views of

consultees on the following propositions and question:

38. Secondary legislation rather than Rules of Court should set
out standard rules and procedures regarding the use of
video technology in criminal proceedings.

39. VWhere a video recording is shown in court it shouid be
permissible for it to be replayed, at the discretion of the
presiding judge, as often as may be necessary; but it
should not be permissible for a jury to take a video
recording to the jury room in order to replay it there.

I Para 4.63 et seq.
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40. Where a video recording is being played in court it shouid
not be necessary for the court shorthand writer to take a
note of what is said.

4l.(a) The use of anatomically correct dolls or other devices
as aids to the giving of evidence by children should be
permitted whenever, and by whatever means, a child is
giving evidence.

(b) If the foregoing Proposition is acceptable is it
considered to be necessary to legisiate expressly on
this matter?

Changes in civil and other proceedings?

5.98 So far in this Discussion Paper we have been considering
possible changes in practice and in the law of evidence solely in
the context of criminal proceedings. It occurs to us, however, that
there may be a variety of non-criminal proceedings - divorce
cases ang children's hearing referrals before a sheriff, for example
- where it may be as traumatic for a child to be a witness as it

is in criminal proceedings.

5.99 The Civil Evidence (Scotland) Bill, which is presently before
Parliament, will in fact introduce into civil proceedings one of the
proposals which we make in this Discussion Paper, namely that
~ prior statements by a person who gives evidence should be
admissible for all purposes. Indeed, that Bill goes much further
than we have gone in this Discussion Paper, and will make all
hearsay evidence admissible in future in civil proceedings.
Nonetheless, many of our other proposals, including in particular
those which involve the use of video technology, would find no
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place in civil and other proceedings unless new legislation to that
effect were to be introduced. We think that such procedures
(possibly adapted in certain respects) could on occasions be useful
in civil and other proceedings. We have not at present examined
in detail how this might be done. We would, however, welcome

the views of consultees on the following question:

42. If techniques for giving evidence, invoiving the use of
video technclogy, are to be made available in criminal
proceedings, should similar techniques also be made
available in civil proceedings and in court proceedings
before a sheriff under the children's hearing system?
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PART 6 - POTENTIALLY VULNERABLE WITNESSES OTHER
THAN CRILDREN

Should witnesses other than children be enabled to give evidence
by special techniques? '

6.l In Part | of this Discussion Pape:rI we observed that we would
give some consideration to the question whether any innovations in
law or procedure which might be introduced for child witnesses
could also be made available for other vulnerable witnesses such
as the elderly, the mentally handicapped, or possibly adults of any
age who had been the victims of certain sexual crimes. Certainly
there seems at first sight to be no convincing reason why
innovations which are designed to reduce the risk of trauma and
to securc better evidence than might otherwise be available should
be confined only to children. It is perfectly true, of course, that
our law recognises children as a special, and in some respects
privileged, class for a variety of purpuses; but is there really any
good reason why, for example, a chila should be permitted to give
evidence by closed circuit television or by means of a pre-trial
deposition but those facilities should be denied to a frightened and
frail old lady who has been the victim of an assault and robbery?

6.2 On grounds of sympathy and consideration for the vulnerable
of any age it seems to us that there are quite compelling
arguments in favour of extending appropriate innovations to
certain witnesses other than children. There is, however, a
practical difficulty. Children, as a class, are easily identified
simply by reference to age. Beyond the age of childhood any
classification of "eligible" witnesses becomes more difficult. Since,
however, we assume that it would be unacceptable to make
facilities such as a pre-trial deposition availabie to any witness,

l Para 1.3 above.
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an attempt must be made to {find some basis for determining who
Is to be eligible. That task may be made easier if we first

consider the particular innovations which are of relevance.

What technigues should be availabie for older witnesses?

6.3 Plainly some of the innovations which may be introauced . in
respect of children (for exampie obligatory removal of wigs and
robes) would be inappropriate in the case of adult witnesses.
Others (for example the provision of suitable microphones in all
courts, and the general admissibility of prior statements made by
a person who gives evidence) would be of general application and
of general utility. It seems to us, thereifore, that the innovations
with which we are primarily concerned here are pre-recorded
interviews conducted by an independent interviewer, pre-trial
depositions, and closed circuit television. We do not think that the
first of those would be appropriate in the casc of an adult
witness, except possibly where that witness is mentally
handicapped. As presently advised, however, we tend to think that
pre-trial depositions and closed circuit television could be
appropriate in certain cases. Indeed, so far as closed circuit
television is concerned we tend to think that it may have more to
offer in the case of an adult witness since an adult is, we
suspect, less likely to be troubled by the isolation associated with
that technigue than a child would be.l It may also be the case
that an appointment modelled on the child ac.ivc:c::—.vce2 could be
helpful in the case of some adult witnesses, for example some of
the elderly or the mentally handicapped. Assuming for the present
that some, or all, of the foregoing innovations could with
advantage be made available to certain adult witnesses, the
question then is: what grounds or criteria shouid determine their

use?

! cf para 5.68 above.
Z see para 5.84 et seq above.
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Grounds and criteria

6.4 One possibility would be to determine initial eligibility simply
by reference to age. Thus, for example, it could be provided that
facilities such as closed circuit television could be made availabie
to any witness over a certain age - possibly 70. The difficulty
with that approach is that it would totally deny such facilities to
4 younger witness even when, by reasons of personality, mental
handicap, or general health, that younger witness was much more
likely to be adversely affected by appearing in court than a
person of more mature years. Equally, many eiderly witnesses are
perfectly capable of giving evidence by conventional means
without the help of speciai facilities.

6.5 An alternative approach would be to prescribe a more flexible
test similar to that which we suggested for pre-trial depositions in
the case of children.l Thus, the court might be entitled to
authorise the taking of evidence by pre-trial deposition or by
means of closed circuit television on cause shown, taking into
account the age, and physical and mental health of the witness,
the nature of the offence, the nature of the evidence which the
witness is likely to be called to give, and the possible effect on

the witness if required to give evidence in court.

6.6 For the present we have not examined in detail all of the
approaches which could be contemplated were new techniques for
giving evidence to be made available to certain adult witnesses
since it seems unlikely that they would ever be introduced for
adults if they were not also being made available for children.
The main purpose of this Discussion Paper, accordingly, is to

l Para 5.55 above.
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examine the options in relation to children. Nonetheless, it would
be helpful to know whether those consuitees who favour the
introduction of new techniques in respect of children would also
be in favour of some, or all, of them being made available 1o
certain adult witnesses. Comments are therefore invited on the

following questions:

43. If certain innovative techniques for giving evidence, such
as pre-trial depositions or closed circuit television, were to
be introduced in respect of children, would you be in
favour of such techniques also being made available to
certain adult witnesses?

44. If so, what should be the basis for their use? Would it be
acceptable to have a flexible test taking into account
matters such as the age of the witness, the nature of the
offence, and the possible effect on the witness if required
to give evidence in court by conventional means; or would
a more restrictive test be necessary?
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PART 7

QUESTIONS

-~ SUMMARY OF PROVISIONAL PROPQOSALS AND

General improvements in practice

lo(a)

(b)

Consideration shouid be given to the issue of practice
notes or directions relating to trials in which children
are witnesses. Such practice notes or directions should

provide that -

(i) judges, counsel and solicitors should be required to
remove their wigs and robes when a child is
giving evidence; and

(ii)  children shouid be permitted to give their
evidence sitting at a table in the well of the
court; and in that event the judge as well as
counsel and solicitors shouid sit with the child at
that table.

If the foregoing propositions are in general acceptable,
should they be made mandatory in all cases where a
child is a witness, or only in relation to children
below a certain age, or only in rejation to children
who are the alleged victims of certain offences, say

assaults and sexual offences?

2. Where it is known that a triai will involve a child as a
witness the prosecutor should advise the clerk of court of

that fact as long' in advance of the trial as possible, and
the clerk of court should then endeavour to allocate for
the trial the smallest and least intimidating courtroom
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compatibie with the requirements of the trial and the other
business of the court.

3. Prosecutors should be encouraged to expand the practice of
taking child witnesses on a pre-trial tour of the courtroom
and of explaining to them, in terms appropriate to their
age, the functions of the judge, jury, defence lawyers, and
other officials.

(Paragraph 5.8)

4. In the practice notes or directions referred to in
Proposition 1 above it should be made clear, for the
avoidance of doubt, that a judge should permit a child to
have a relative or other support person seated aiongside
him while that child is giving evidence unless for some
good reason the judge directs otherwise. The judge shouid,
however, direct that reiative or other person that he must
not coach or assist the child in any way during the giving
of his evidence.

{Paragraph 5.9)

5. As a matter of urgency effective sound amplification
systems should be installed in all courtrooms which are not
presently so equipped.

(Paragraph 5.11)

6. Accepting that it would not be practicable to have
specially designed and equipped waiting rooms permanently
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set aside for child witnesses in Scottish courts, would it be
feasible instead for each court to be provided with a
modest supply of furniture suitable for children, and of
toys, books and games; for these, whenever possible, to be
placed in a conventional witness room when a child is
attending court as a witness; and for that witness room
then to be closed to all other witnesses, apart from family
members or others accompanying the child, for so long as it
was occupied by that child?

(Paragraph 5.12)

7.

In cases falling under sections 166 and 362 of the Criminal
Procedure (Scotland) Act 1975 the presiding judge should
be required, rather than merely permitted, to clear from
the court all persons not having a direct invoivement in
the proceedings. He should also, however, have a discretion
to permit members of the child's family to remain in
court where their presence seems likely to offer comfort
and support to the child. Such a discretion should also
extend to persons such as approved researchers.

(Paragraph’ 5.14)

8. Sections 166 and 362 of the 1975 Act should be expanded

so that they wiil apply in any case where a child is giving

evidence in court.

(Paragraph 5.15)
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9. Despite the exclusion of the general public from a court
where a child is giving evidence, the press should continue

to be entitled to be present at that time.
(Paragraph 5.16)

10. if amendments are jn any event to be made to sections
166 and 362 of the 1975 Act the opportunity should be
taken to make clear that representatives of the press
entitled to remain in court while a child is giving evidence
include representatives of television and radio services.

(Paragraph 5.17}

Corroboration

11. In cases of child abuse and other cases in which children
are witnesses there should continue to be a generai
requirement of corroboration of essential facts which the
prosecution requires to prove,

(Paragraph 5.20)

12. The rule of evidence, known as the Moorov rule, shouid
not be widened by statuté, nor should any attempt be
made to give it statutory expression.

(Paragraph 5.22)
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Identification of an accused

13. In any case where a chiid witness is required to identify a
person who is alleged to have committed an offence, it
should, so far as practicable, become standard procedure
for that to be done by an out of court technique such as
an identification parade involving the use of a one-way
mirror, or identification from a collection of photographs.
Where that is done it should no longer be necessary to ask
the child in court to identify the person aileged to have
committed the offence.

(Paragraph 5.24)

Comgetencz of child witnesses

14. For the purpose of determining competency as a witness a
child should be presumed to be a competent witness unless
there is good reason to reach a different conciusion.

(Paragraph 5.25)

Meaning of "child"

15. Should the proposals made so far in this Discussion Paper,
apart from those where we have identified possible
exceptions, apply equally to all children under the age of
1e?.

I6. If not, to which proposais should a lower age limit apply,
and what should that age limit be? If a lower age limit is
to apply, should the court have a discretion to bring an
older child within the practice or procedure in question?

(Paragraph 5.27)
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Measures to remove the need for a child to give formal evidence

7. A

system modelled on the Israeli "youth interrogator”

system should not be introduced in Scotiand.

18%. Subject to the retention of any existing exceptions to the

rule against hearsay, there should be no general exception

to that rule so as to admit, in lieu of oral testimony,

statements made by chiidren prior to a trial taking place.
(Paragraph 5.3%)

19.(a)

{(b)

(©)

Where an accused has been charged and a child is
likely to be required to give evidence in a criminal

trial the procurator fiscal should be entitied, at his

discretion, to arrange for that child to be interviewed
by an independent interviewer.

For this purpose the interviewer may be from any
background, whether professional or otherwise, but
should be skilled and experienced in suitable
interviewing techniques, and should be approved for
the purpose by the Sheriff Principal for the court
district concerned. The interviewer should also receive
suitable instruction in the kind of question that is
likely to be acceptabie in court.

The interview should be conducted in a suitable room
having  a one-way glass screen on one wall. The
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(d)

(e)

(1)

(g)

accused and his lawyer, and the procurator fiscal,
should be entitled to be behind this screen, out of sight
of the child, but they should be able to communicate
with the interviewer (using microphones and an ear
receiver) so as to suggest desired lines of questioning
to be put to the child.

During the interview it should be possible, at the
discretion of the interviewer, for the chiild to be
accompanied by a parent or other adult.

The whole interview shouid be video recorded.

Where a video recorded interview has taken place, the
video recording of the interview should be admissible
in lieu of formal testimony by the child where none of
the parties object.

An accused and the prosecutor should be entitled, on
cause shown, to ask the court to declare the video
recording to be inadmissible as evidence. Where such
an appiication is granted the court should be entitled
to direct the use of any other lawful technique for
securing the child's evidence.

(Paragraph 5.49)

20. As an alternative to the procedures outlined in Proposition

19

would it be acceptable to provide for a video recorded

interview with a child along the lines suggested in that

Proposition, but without the accused or the prosecutor
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being present? In that event the recording of the interview
would be admissible in lieu of more formal evidence by the
child, but both the accused and the prosecutor would have
an absolute right to require the child to give evidence in a

more formal manner.

(Paragraph 5.50)

Measures which require the giving of formal evidence but which

afford some protection to the child

214a)

(b)

()

Provision should be made to enable the High Court or
the sheriff court to authorise the taking of a pre-trial
deposition from a child who is to be a witness in a
criminal trial. Where that procedure is used it should
not thereafter be necessary for the child to attend

court as a witness.

The court should be entitied to authorise the foregoing
procedure on cause shown, taking into account matters
such as the age and maturity of the child, the nature
of the ofience, the nature of the evidence which the
child is likely to be called on to give, and the possible
effect on the child i required to give evidence in

court.

Pre-trial deposition proceedings should be video
recorded and the procedure should involve the formal
examination and cross-examination oi the child by
counsel or soliciters for the prosecution and defence.
The proceedings should be presided over by the trial
judge (if known) or by a commissioner appointed by

the court.
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(d) The proceedings should be conducted in a room which
is as agreeable and non-threatening to the child as
possible.

(e) The accused should be entitled to be present while the
deposition is being obtained, but should be out of sight
of the chiid. For this purpose he should either be
behind a one-way glass or should be able to watch the
proceedings by means of closed circuit teievision.

(f) Formal identification of the accused by bringing him
into the deposition room should not be permitted.
Alternative methods of identification (such as an
identification parade) should be used instead.

22. Apart from the independent interview mentioned earlier in
this Discussion Paper, and possibly closed circuit television
(see below), are there any other means whereby a child
can be protected from a face-to-face confrontation with
an accused who has chosen to conduct his own defence?
(Paragraph 5.59) |

Screens and closed circuit television

23. Do you see any advantage in the use of screens as a
means of shielding a child from an accused while the child
is giving evidence in court?

(Paragraph 5.65)
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24-

25.

Live closed circuit television should not be introduced into
Scottish courts as a means of enabling a child to give
evidence in the course of a trial.

As an alternative the court should be entitied, at the.
commencement, or during the course, of a trial, to adjourn
the trial to enable the chiid's evidence to be obtained
using a video recorded deposition procedure. The grounds
for taking that course, and the procedure itself, shouid be
the same as for a pre-trial deposition (see Propesition 21
above).

(Paragraph 5.72)

Prior statements by a person who gives evidence

26,

Where a child gives evidence, whether in court, or by any
other means (including an independent interview), it should
be competent to prove a prior statement made by him,
and any statement so proved should, provided it has been
put to the child, be admissible not only in so far as it
supports or adversely affects his credibility as a witness
but also as evidence of any fact stated in the statement.

(Paragraph 5.76)

7.

Subject to Proposition 28 beiow it should not be an
objection 10 the use of a prior statement for the purposes
of Proposition 26 above that the statement was elicited by
ieading questions or by other forms of questioning that
would not be permitted in a court of law.
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28. A oprior statement should not be admissible for the
purposes of Proposition 26 above where it was obtained by
means which are unlawful.

29. For the purposes of Propesition 26 a statement should not
include a precognition.
(Paragraph 5.81)

A child advocate

30. Would there be advantage in providing for the appointment
of a person to look after the interests of a chiid who is
to be a witness in criminal proceedings?

3l. If so, is it agreed that such a _person should not be
entitied to participate and be heard in the criminal
proceedings themselves?

32. Could the role of "safeguarders” (as presently provided for
under section 34A of the Social Work (Scotland) Act 1968)
be expanded for the foregoing purpose?

(Paragraph 5.86)

Expert witnesses

33. There should be no new provision to enable witnesses,
whether expert or otherwise, to give as evidence an

opinion regarding the truthfulness of a particular child.
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3%, Should a suitably qualified expert witness be permitted to
give evidence of a general kind regarding the way in which
children of a given age are likely to behave or to react in
given circumstances and, if so, is legislation reguired for
that purpose? ‘

{Paragraph 5.88)

Types of case in which new procedures should be available

35. Any new techniques which may be introduced to facilitate
the taking of a child's evidence in criminal proceedings
should be availabie in any kind of criminal proceeding in
which a child is to be a witness.

(Paragraph 5.39)

Courts in which new procedures shouid be availabie

36. Any new techniques or procedures involving the use of
video technology should be available oniy in the High
Court and the sheriff court, and should not be avaiiabie in
the district court.

(Paragraph 5.90)

Age of child

37. All of the special techniques for taking the evidence of
children which are proposed in this Part of the Discussion
Paper should, if accepted, apply to any child under the age
of 16. -
(Paragraph 5.91)
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Technical and other matters

38. Secondary legislation rather than Rules of Court should set
out standard rules and procedures regarding the use of
video technology in criminal proceedings.

39. Where a video recording is shown in court it should be
permissible for it to be replayed, at the discretion of the
presiding judge, as often as may be necessary; but it
should not be permissibie for a jury to take a video
recording to the jury room in order to replay it there.

80. Where a video recording is being played in court it should
not be necessary for the court shorthand writer to take a

note of what is said.

41.(a) The use of anatomically correct doils or other devices
as aids to the giving of evidence by children shouid be
permitted whenever, and by whatever means, a child is
giving evidence.

(b) If the foregoing Proposition is acceptable is it
considered to be necessary to legisiate expressly on
this matter?

(Paragraph 5.97)
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Changes in civil and other proceedings?

42,

If techniques for giving evidence, involving the use of
video technology, are to be made available in criminal
proceedings, should similar techniques also be made
availabie in civil proceedings and in court proceedings
before a sheriff under the children's hearing system?

(Paragraph 5.99)

Should witnesses other than children be enabled 1o give evidence

by sEcial technigues?

43,

If certain innovative techniques for giving evidence, such
as pre-trial depositions or closed circuit television, were to
be introduced in respect of chiidren, would you be in
favour of such techniques also being made availabie to

certain adult witnesses?

If so, what should be the basis for their use? Would it be
acceptable to have a flexible test taking into account
matters such as the age of the withess, the nature of the
offence, and the possible effect on the witness if required
to give evidence in court by conventional means; or would

a more restrictive test be necessary?

(Paragraph 6.6)
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APPENDIX

This Appendix gives a brief description of the statutes
in the United States which authorise the use of closed circuit
television or pre-trial depositions. All of these provisions
were introduced between 1983 and the middle of 1987,

The first part of the Appendix summarises those statutes
which authorise closed circuit television under a one-way
system. The second part of the Appendix summarises those
statutes which authorise closed circuit television under a
two-way system. Finally, the third part of the Appendix
summarises those statutas which authorise the taking of
a pre-trial deposition.
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