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SCOTTISH LAW COMMISSION

CONSULTATIVE PAPER
ON
DIVORCE FOR
INCURABLE INSANITY

PART I
INTRODUCTORY

Purpose of Paper

1s« The purpose of this Consultative Paper, which is intended for
limited circulation only, is to elicit views and information from
interested bodies on the place of incursble insanity in proceedings
for divorce in Scotland. In Part I, the existing law of Scotland
- 1s shortly described and the policy background to the Paper is
explained by reference to recent changes in the English law of
divorce and current proposals to change the law of Scotland on
broadly similar lines., Part II of the Parer seeks information
and views about possible modifications of the existing law, upon
the legislative assumption that the existing ststutory provisions
relating to incurable insanity should be retained as » means of
proving irretrievable breakdown of marriage. Part III of the
‘Paper seeks information and views upon the question whether the
existing statutory provisions should be retained, with or without
modification, or abandoned in a reformed law of divorcc. Part IV
contains a summary of the questions canvassed in the Pnper.



The existing law of Scotland ‘

2o Insanity was introduced as a ground of divorce in Scotland

by the Divorce (Scotland) Act 1938 (c.50), section 1 of which

provides that divorce may be granted on the ground that the

- defender is incurably insane1. Under section 6(2), the pursuer must

- prove that the defender "is, and has been for a period of five years

continuously immediately preceding the raising of the action, under

care and treatment as an insane person". Proof of care and treatment

raises a presumption of incurable insanity. The presumption is

rebuttable by evidence adduced on behalf of the defender by his curator

ad 1item2 and the Mental Welfare Commission for Scotlamd always suppliec

a report on the probability of recovery of the defender3. "Core ond

treatment" is restricted by statute to mean one of only two things, viz:
(1) that the defender was:

"liable to be detained by reason of mental illness in a
hospital or place of safety under the Mental Health
(Scotland) Act 1960, or in a hospital, mental nursing home
or place of safety under the" (English) "Mental Hesalth
Act 1959"k; op

(11) that the defender was;
"receiving treatment for mental illnesss~

(a) as a resident in a hospital or other institution
provided, approved, licensed, registered, or exempted
from registration by any Minister or other authority

in the United Kingdom, the Isle of Man or the Channel
Islands: or

(b) as a resident in a hospital or other institution in

any other country, being a hospital or institution in which
his treatment is comparable with the trecstment provided in
any such hospital or institution as is mentioned in narsagrarh
(2) of this subsection."D

For brevity, we call the first category 'detained natients' and the
second category 'informal patients'. The second category was ndded in
1958 following the Report of the Royal Commission on Marriage and
Divorce, ("the Morton Report")s. In determining whether the care nnd
treatment has been continuous, any interruption of the period for

28 days is to be disregarded.7 The purpose of this rule is "to meet

1The relevant statutory provisions are set out in Appendix I.

2The court has a duty to appoint a curator ad litem for the defender
in every case; 1938 Act, s.3: Rules of Court 1965, Rule 170(d).

3The Commission is under a statutory duty to furnich the report
on the request of the Court (1938 Act, s.3) and under Rule 170(d)
of the Rules of Court 1965 the Lord Ordinary must, in every case,
make an order calling upon the Commission to furnish the report.-

uf938 Act, as amended by the Mental Health (Scotland) Act 1960,
5Schedule 4, paragraph 3.

~Divorce (Insanity and Desertion) Act 1958, s.1(1),

6(1956) Cmd. 9678, paragraphs 177, 189, 190-193., Appendix II belows

71958 Act, 8.1 (3).
| 2



the case where a patient is discharged or dischnrges himself from
hospital but is readmitted, or admitted to anothep hospital,

within a very short tim.e".1 A detained patient may discharge himcelf
by being sbsent from hospital without leave for 28 daysz. To interrupt
the continuity of "care and treatment" for divorae purposes, the
patient must be absent without leave for 28 days ond not reudmitted

to hospital for a further 28 days, a total of 56 days.

Changes in the English divorce law

3« Before 1 January 1971, while the law in England relating to

divorce for insanity was similar to Scots law, it differed in one

important respect, namely, that the English court had to be natisfied

both that the insanity was incurable and that there had been continuous

care and treatment for five yearsB. In other words, proof of care

and treatment for five years did not set up a presumption of incurable

insanity: it was merely a precondition of divorce on that sround.

After that date, under the Divorce Reform Act 1969, irretrievable

breakdown of marriage is the sole ground of divoree in Engl:ind.

The petitioner must prove one of five sets of facts whieh rnine a

presumption, in practice a very strong presumption, of brenkdown.

Three sets of facts imply some degree of fault on the part of the

respondenth; two relate to non-fault factsS. Incurable insanity is

not, as such, a fact evidencing breakdown but the sponsor: of the 1969

Act believed that insanity cases would fall under s.2(1)(b) (replecing

the matrimonial offence of cruelty) and s.2(1)(e), which rrovide

as follows:

1969 Act, s.2(1)(b): "that the respondent has behaved in such a

way that the petitioner cannot 1. ounably be

expected to live with the respondont™,
ibid., s.2(1)(e): "that the parties to the mrrrirr: have lived
apart for a continuous neriod of : 1 lennt

five years immediately proceding the
Presentetion of the petition',

1Morton Report, para.201.

“Che Mental Health (Scotland) Act 1960, section 36(3)(c) provides
that, after 28 days absence without leave, the patient cennot be
teken into custody and section 41(1)(a) provides that he will then
cease to be liable to detention.

 IMatrimonial Causes Act 1965, =.1(1),

Hgection 2(1)(a), (b) and (c), though it will be seen that £.2(1)(b)
includes behaviour on the respondent's part caused by gome mental
abnorrmality ov 4illness and in such cases he or she cannot be
regarded as at fault in the striet sense,

Ssection 2(1)(d) and (e).



In reckoning whether a period of 5 vears has been continous, no
account is taken of any one period (not exceeding six months) or
any two or more veriods (not exceeding six months in all) during
which the parties resumed living with each other, but no period
during which the parties live with each other is to count as part
of the veriod for which the parties lived apart; (s.3(5)). In
other words, the period may be between 5 and 5% years of living
apart if it is interrupted by a period or periods of living
together not amounting gingly, or in aggregate, to more than

6 months. The latter rrovision is designed to encourage marital

reconciliation.

Current nropnosals for divorce reform in Scotland

4. The Scottish Law Commission gubmitted a Report in 1967

for reform of the law of divorce1 broadly on the lines of what

ig now the English Act of 1969, The main difference is that under
the Scottish propossals, proof of the facts implying fault (eg adultery
ar degertion) or non-fanlt facts (two years sevaration or five

years separstion) would raise an irrebuttable presumption of
irretrievable brezskdown. The Report envisaged that incurable inssnity
would be retained =es a fact, ceparately designated by statute,
evidencing breakdowng, hut the separzte grounds were not treated

in detail. Since *hen, three Bills hased o»n the XHeport

have been introduced hy private Hembers of Parliament. In two

of theseE, ineurable insanity wae not expressly retained as an
autonomousg, ceparate 'feet': in the most recent Bill4, the

exigsting vrovisions wers retained in consolidated form. Fone of

these Rills =g become law,

5.Incurable insanitv is statistically the least important ground of
divorce in Scotland, apart from eodomy and hestiality, It accountg
for less than one palf of one per cent of 211 divorce actions.

While we have not yvet undertaken specific consultations on the separate
grounds of divorce in connection with our review of Family Law

Teniyorce: The Grounds Considered, (1967) Cmnd. 3256.

2+1pid., para. 15.

3+pivorce (Scotland) Bill (1970) presented by Mr Donald Dewar HP,
printed on 27 January 1970; Divorce (Scotland) Bill (1970) presented
by Mr Robert Hughes lIP, printed on 25 November 1970.

4.pivorce Law Reform (Scotland) Bill (1973) presented by Mr William
Hamilton MP, printed on 23 January 1973: see especially clauses
1(2)(f), 1(6), and 3.
4



under Item 14 of our Second Programme, we feel bound to consult
interested persons specifically on the question of the place which
ineurs.ble insanity should occupy in a reformed divorce law. The
reagon for treating the insanity of a spouse separately is that it
raises peculiarly difficult medico-legal problems whose solution
Tequires, among other things, an exXxpertlise in medicine and psychizatry
which we do not profess, Insenity which ig incurable and sufficiently
severe arguably "involves a more complete frustration of the
fundamental purpose of marriage than perhaps any other ground"1.

This suggests that it should be retained in a reformed divorce law.
On the other hand, as a result mainly of a change in emphasis from
treatment in hospitals to treatment within the community, the existing
statutory wrovisions are rerhape of dwindling importance even under
the »resent 1aw2. In o reformed divorce law in which sepraration

for five years provides irrebuttable evidence of breakdown, these
provisions might eventualiy become & deagd letter. We must carefully
consider, therefore, whether retention is Justified without
modification, In Part II below, we deazl with the aquegtion whether
the vresent statutory vrovisions relating to incurable insanity can
be modified =0 that they will nerform a distinctive and useful role
in a reforrmed divorce lzw, In Part III, we discuss ths guestion
whether these nrovisions should be retained, with or without

modifications, or abandoned.

1‘ner Lord Alness in introducing the Divorce (Scotland) Act 1938;
H.L. Deb. (7 December 1937) col, 357. See also llarton Report,
para. 187, quoted at nara. 29 helow.

2'See Appendix III, Table 2 for the relevant statistics,



PART 1II
MODIFICATION OF THE EXISTING LAV

6o On the'legislative assumption that incurable insanity (hnwever
defined) should be retained as a separate basis for divorece in

the sense that it should be(gzparahaautonomous "fact" evidcreing
irretrievable breakdown, a number of linked questions arise which
consist of or inelude the following:

(a) whether "incurable insanity" is an appropriate concept to

- use as a test of irretrievable breakdown;

(b) whether the scope of "care and treatment", as defined by

| statute, is too limited;

(e) whether five years is too long a period of “eare nnd
treatment" to require in order to set up a presumntion of
incurable insanity;

(d) whether positive proof of incurable insanity should be
allowed;

(e) whether positive proof of a prescribed period of "crre
and treatment" should set up a presumption of incurable
insanity;

(f) whether the presumption under section 6(2) of the
1938 Act should extend to persons liable to be detnined
in Northern Ireland, the Channel Islands and the Icle
of Man.

We consider these questions in the following paragraphs. ‘¢ are
conscious that some other and possibly more radical alterations

- .could be made and we invite those whom we are consulting to rnise
such other questions as they may think appropriate.



(a) Is "incurable insanity" an aporopriate test?
7+« Before we consider the question whether "incurable insanity"

is an sppropriate test of irretrievable breakdown, @« preliminnry
question arises: what is "insanity" within the meaning of the 1938 Act,
section 1(1)? To put the question another way, whst must the defender
prove to rebut the stetutory presumption of incurable insanity rrined
by proof of care and treatment for five years? The leading Scottish
case is Ramsay v. Ramsax1, in which the defender was said to hove
suffered from hebephrenic schizophrenia. The main legal aucstion

was Whether the expression "incurable insanity" meant such n derreae

of mental illness as rendered the defendep incapable of m-noping

his affairs and of discharging the duties of married 1ife, »

. functional test, or vwhether it denoted a more serious degrce of

mental illness where the person could be deseribed as "mrd" rnd hril
overt signs of mental disorder. Adopting the second appronch, the
Lord Ordinary held that mental illness was not to be regnrded, cven
‘roughly, as synonymous with incurable insanity. On the fnets he

held that behaviour of a passive eccentric character ("more n lnck

 of initiafive, a lack of interest") did not amount to evidence of
insanity, still less incursgble insanity though improvement in the
patient's condition was unlikelyzo His Lordship said:3

"I doubt whether any useful purpose would be served by =n nttempt
to interpret the words "incurably insane" or "incureblc incanity"
where they occur in sections 1 &nd 6 of the Act of 1938, 1In
Scotland the difficult problem of deciding whether » wverson i5 or
is not insane has always been approached on somewhnt brond lines
in both our civil and our criminal law and has alweyn boen troated
as a question of fact and degree for deeision by the judpo or Jjury,
as the case may be. I think there is no doubt that lay «vidence
as vell as the evidence of mediecal practitioners would he
admissible in solving that question, as much when it srines in
connection with divorce as when it arises in connection =ith

crime or, to take another example, capacity to make © will. It in
therefore wise to avoid purely scientific or clinienl dofinitions
or solutions, particularly when it is borne in mind that medicnl
opinions may differ to a grenter arless degree, as the rroecent

case shows., 1In any cvent, any attempt to define insnnity is likely
to be defeated by the constant scarch which goes on from rencration
to generation to discover euphemisms for that condition. The word
"lunatie", for example, is now out of fashion, and "medical
recommendation" has been found to lack the sinister connobntion of
"medical certificate™. If I were to be acked to interpret the
word "insane" where it is used in the 1938 pct, I think I would
prefer the short word "med" to any more compendious definition,
though no doubt the phrase "of unsound mind" conveys the same
meaning,"

'1196u S.Ce 289; (see also 1964 S,L.T. 108 (0.H.); 309 (Ieile)).
21bid at pe297.
3Tbid at pe298.

ef's Lord Cooper's statement: 'However much you may charge a jury as to
the McNaghten Rules or any other test, the question they would put to
themselves when they retired ~ "Is the man mad or is he not?"!': Royal
Cormission on Canital Punishment, Minutes of Evidence, Q.5479, -




3. This anpreach was rejeeted, on » reclaiming motion, by the
Firet Division, t was held by the Lord President that, to rebuth

d
the statutory rresumntion, it must be vroved that "although the
defender has had five rears' czre snd treziment, vet zhe is not
so inearacitated ag *9 be incanable of managing her ow affairs"1
iis Lordshir contined:

"It would clesrly be wrone in such = situwation to hreak un
the rarrispe. Thig ia the interrretation given +o the
corresnonding orovigion in the Engligh statutes: see
r = - = 3 Y
Thysall ve Whysall [19607 P, 52, This accords with the well
egtablished Scotiish test for the apprintment nf 2 curator
oonis, namely, capacity to menage nne's own affzira, 1t
would nbviously only bhe in 2 very snecial ezge that the
rresumntion would be redargued, as persons sre detained in
mental wognitals only if they are euffering from some
degree of ment=]l *llness (=sze =zection 6 and section 23 of +he
1960 Act)i".
"Insznity" 4id not nmean "whet in the old dsys was comnoted by
certifisble insanity": such an internretation '"would make the
stetutory ground of divorce 21lmost = dead 1etter"2° Lord Guthrie
adorted 2 similar =annroach. The test was satigfied if:

"The defender is by reason of her mental condition incapables of
nanaging herself =nd ter =2 fairs and cennot hone 1o he restored
to = gtate in whih she will be =2ble 4o 4o 30."3

G, “hile %he Court in Remsay adopted a rractics]l functional test
ol incanracityr to manage arfzirs, 1t arrived at that result by

refersnce %o snalogies which might ~oint different ware in different
CRERS. The orinsone xweliad ~n three =nalozgies:
(i) the Senttich et for ammoiniment »f 2 cursinr honis4;
(1i) the interpretation of "unsound mirnd" in nre-1971 English
divorce @tatuteqsg znd
(iii) the criteria for comnulenry =dmisgion to, =and lizbility %o

datention in, mental hespitals under the ilental Health
~
; (o]
{Seotland) Aet 1960, «,237:

Teq064 5.0, 278, at =.301,
2‘Idem.

3e1pid. at m.307.

*°5ee ruotations in rers, B8

5 -

“*Eamgey v, Ramsay 1964 5.C. 239 at p.301,

ﬁ Ld

“°Ibhid., ver Lord Guthrie at v.306, "the terms of section 6(2) of the
Act »f 1938 ...... 2@Xplain the meaning of incurable insanity for
the purposes of the astatute which made it a ground of divorce".

shovea,



Since these analogies can point different ways, it may be that,
despite the pitfalls of definition, some definition is required.
We consider each of these tests in turn.

The test for appointing a curstor bonis.

10, This test is directed towards capacity to manage a person's
assets or financial or business affairs. The court will not

appoint a curator if the mental condition in question does not

affect capacity in that sense, even though it is manifested in

insane delusions or other symptoms of mental illness1. Ve understand
- that a mental condition affecting a person's capacity to manage
financial and business affairs might not affect his capacity to

lead a normal married life and that, conversely, a person may have
full or adequate mental capacity in relation to the problems of
married 1life but be unable, through mental illness, to manage his
financial and business affairs., If this 1s right, the cases

covered by the test for divorce and the cases covered by the test
for appointment of a curator bhonis should relate as overlapping
rather than conterminous circles and the analogy with appointment of
curators is incomplete. The test for appointment of a curator bonis ma:
therefore be unsuitable as a test for divorce.

'see Forsyth (1862) 24 D.1435; cf. AB v, GD (1890) 18 R.90;
arta—TT05T) 18 R, (H.L.) Lo, ’




(11) Unsoundness of mind: the test in English law before 1974.

" 11+ The expression "of unsound mind" in the pre-1971 English
divorce statutes1 denoted a person who is incapsble of managing

his affairs, ineluding the problems of work, soclety and marriage;
the standard of capability was that of the reasonable manz. The
courts in England held that the expressions "insane" in section
1(1)(d) of the Scottish 1938 Act and "of unsound mind" have the
same meaning~, and Scottish Judges seem to have agreed“. It has been

pointed out.judicially5 that the Oxford Dictionary definitions support
this assimilation,

12. In considering whether "of unsound mind" is n sultable eriterion
. for a Scottish Divorce Act, it is relevant to point to its nssociation
with English statutory provisions. Pirst, the test of incapacity
to manage affairs defives from the Lunacy Act 1890 which empowered
the Judge in Lunacy to assume powers in cases which appear similar
to the ceses where a Scottish court may appoint a curator boniss.
But a Scots lawyer does not easily understand English trust law nor
should he be reguired to. Second, the Law Commission in England
have stated7 that "of unsound mind" for the purposes of the old
divorce law has the same meaning as in the context of provisions
empowering the annulment of a voidable marriage where at the time
of the marriage either spouse: )

"(i) was of unsound mind; or

(11) was suffering from mental disorder of such a kind

and to such an extent-as to be unfitted for marriage;"

TMatrimoninl Causes Act 1965, 8.1(1) derived ultimately from the
Act of 19370 ’

Yhysall v. Whysall [1960] P.52 at p.66: Robinson ve Robimaon
TféE?TTp.192; Woolley v. Vicolley [1968] F.29. B

SSmith v. Smith [1940] P.179; ¥hysall v. Yhysall (m.2 above)
at pp 64~=65,
Ramsay v. Ramsay 1964 §.C.289 at p.298.

°In yhysall v. Whysall, (n.2 above).

6See Yhysall ve Whysall, (n.2 sbove).
?Regort on Nullity of Marriage (1970), Law Comes No. 33, para. 69.
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_ The Commission took the view <“hat (1) was fully covered vy

(11) since in an English case, Bennett v, Bennett2, it was

decided that "unfitted cop marriage’ is "something in the
‘nature of" -

"Is this person capable of living in a marricd state

and of carrying on the ordinary dubties and obligationd
of marriage? ve... In order %o gucceed the petitionep
must establish 'mental disorder' within the meaning of

section 4 of the Act of 1959 ang go on to show that as a
result of such mental disorder the respondent is

incapable of carrying on a normal married 1life",

The Commission regarded this test as indistinguishable from the
teet for unsoundness of ming « If the reasoning of the courts
in Ramgay, Whrsaell, and sennett, and of the Law Commission, is
sound, then "incurable insanity" in the Act of 1938 has the same .
meaning as in the passage just quoted, subject no doubt to the
substitution of mental illness within the meaning of the Scottish
. Act of 1960 for mental disorder within the meaning of the Act of

1959. Ve revert to the latter gquestvion below,

13. The Law Commimsion's proposals were enacted for England in the
following terms by the Nullity of Marriage(f§91, section 2(d):=

"that at the time of +the warrioge elther party, though
capable of giving a valid consent, was suffering (whether
continuously or intermittently) from mental disorder within
the meaning of the Menital Healik Act 1959 of such a kind

or to such an extent as to be unfiiied fop marriage”.

This might be modificd as a Ltest of irretrievable breakdown for
- divorce pubposes as follows:-
"that the defender is suflering from incurable mental

illness within the meaning of tae Mental Health (8cotland)

Act 1960 of such & kind or to such an extent as $0 render him -
unf'itted for marriage“.

1;ggg_at‘para. e

2019691 1 WL.R. 430,

51014 at pe L34

“Law Come Noe 33, para. 71.-
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The phrase used in the 1971 Act is referable to the pre-marital
‘condition of the spouse and imports that he is unfitted for

‘any marriage. It may be argued that in divorce actions,
especially where insanity has supervened since marriage, the
question is whether a particular marriage has broken down
irretrievably and that the relevant question should be "Is the
defender unfit for this marrisge to this pursuer?" i.e. a
subjective test. While we recognise that every marriage is
unique, we think nevertheless that the test should be objective
so far as the spouses are concerncd. Ve do not regard the
concept of a person being insane in relation to = varticular
marriage as satisfactory. The policy underlying "incurable insanity"
in divorce is, we think, that it so affects a spouse'!s powers

of rational judgement as to render him unfit for the normal
obligations of marriage. A subjective test would, we think,
require the court to have regard to the effect of the defender's
méntal iliness on the pursuer, which in turn might involve an
examination by the court of the personality, séneitivity or
resillence and other attributes of the pursuer. In paras. 31-32
below, we discuss the question whether the rresumption should
be retained,

12



(iii) Hental illness, and liability to dentention under the
Hental Heelth (Scotland) Act 1960
14.  Under the Act of 1938, as amended, divorce cannot bhe granted on
the ground of incurable insanity unless a rresumption of incurable
inganity is set uv by oroof of care and treatment for mental illness

extending over five yeesra, 4s we mentioned =t paragraph 2 above,
the oresumvtion applisg +o only iwo categories of natients, These
categories therefore ilimit the scove of divorce for incurable
insanity,

.

2%ained nratients

5 Mhe frirst categorr, whom we call detained natients, consists of

se "liable to5 be detained by rezson nf mental illness in =

nogvital or »lace of safety under the izental Health (Scotland)

Aet 1950" or in similer institutions in England and Wales1. It

execludes certain nersons suffering from certsin mental disorders which

MAYy he suscentible of treament, among them the following, namely:

(2) Persons Fuffering from mental deficiency., A mental
defective may nevertheless be made a detained vatient

=+ Y
o
& ]

1% he is under 21, or 4 he nver 21 =nd is "inecapakhle of
living an inderendent life or of guarding himself against
serious exploitation"z. Thege nersons suffer from "mental

digorder®, but m1o%t "mentsl illness", within the meaning of

(b) Persons over 21 sufferiiz from a mental illneas consisting
o0f "a narsistent die~—der whiech ia menifested only hy
abnormally agrecsive sy seriously irresvponsible canduct."4
Under the eouivalent Englieh legislation such nersons are
32id *o =uffer from "nsychorathic ﬂisorﬁer"s. Ther zre
2xcluded from the cresumntion in divorce rroceedings because

they canliot he made “3able to be detained,

1'Divr_\rce (Scotland) ict 1938 =.6(2) as smended by the Mental
Zealth (Scotland) Act 1960, Schedule 4, varagraph 3; auoted
at para. 2 =2bove.

Z*lfente) Health (Scotlond) hot 1960, section 23,

3‘Under the 1360 Act, section 6, "mental Aisorder® includes both
"mental illness" sand "mental deficiency" and the two latter
expressions are used throughout in contrast,

41960 Act, section 23,

5'See ilental Health Act 1959, section 4(4).

13



16. Persons liable to be detained are received into hospital by a
statutory procedure prescribed by Part IV of the 1960 Act involving
(1) two medical recommendations; (ii) an application for admission
made by the nearest relative or by a mental health officer;

(ii1) approval of the application by the sheriff, which approval is
authority for the removal of the patient to hospital; (iv) notification
to the Mental Welfare Commission for Scotland; (v) examination of the
patient by the responsible medical officer and another mediecal '
practitioner; and (vi) notification to the Mental Welfare Gommission
that the patient is not to be discharged.1 The two medical
recommendations include statements of opinion on the following
matters and the grounds therefor:-

"(a) a statement of the form of mental disorder from which
the patient is suffering, being mental illness or
mental deficiency or bothj;

(b) a statement that the said disorder requires or is
susceptible to medical treatment and is of a nature and
degree which warrants the patient's detention in a
hospital for such treatment; and

(¢) a statement that the interests of the health or safety
of the patient or the protection of other persons cannot 5
be secured otherwise than by such detention as aforesanid".

Informal Patients

17. The second category of patients who may be presumed incurably
insane for divorce purposes is described by the Act of 1958 as persons
"receiving treatment for mental illness as a resident in a hospital

or other institution" which fulfils the conditions laid down in the
Act.3
are excluded.

Interruption of carc and treatment

Patients resident in hospital because of mental deficiency

18+ The positions of detained patients and informal patients differ
as respects the requirement of residential treatment. The presumption
‘of incurable insanity applies in the case of a person liable to be
detained for five years whether or not he is actually resident in
hospital throughout that period. He is deemed to be receiving "ecarc
and treatment" for so long as he is liable to be detained, including
periods when he is living in the community on leave of absence.

The 1958 Act, s.1(3) provides that in determining whether the period
of care and treatment for five years has been continuous any
interruption of the periocd for 28 days or less is to be disregarded.

|
2

See 1960 Act, sections 24 and 26 to 29,
Mental Health (Scotland) Aet 1960, section 24(2),.
3Section 1e

hSection 55 enables leave of ghsence to be given for specified
periods of not more than six monthe which may be extended for
further such periods. L
1



The interruption is aecordingly an interruption of his liability
to detention, not of his residence in hospital. By contrast,
an informal patient must be continuously resident in hospital
throughout the five year period to be presumed inceurably insane,
except that any interruption for 28 days or less is disregarded.
There is thus a greater cmphasis, in law if not practice, on
residential treatment in the case of informal patients than in the
case of detained patients.

Is the criterion for 1lisbility to detention the same as the the test
for incurable inssnity?

19. A materiesl question for consideration is whether the criterion

for incurable insnnity, namely, incurable incapacity to manage

oneself and one's "affairs'" in the widest sense of that term, is
broadly the same os the criterion for becoming a detained patient.

In either case, the patient must be suffering from "mental illness".

In Ramsay v. Ramsay, "mental illness" was, in the light of the cvidence
led in the case, described as:

"a somewhat large sand vague clinical term, which might
possibly cover any*hing from a mental illness producing a
mild degree of ecc:ntricity or of what used to be called a
nervous breakdown, at one end of the scale, to a1menta1
illness resulting in raving mania at the other",

The criteria for liability to detention under the Mental Health
(Scotland) Aet do not refer to incapacity to manage oneself and

one's affairs, described at paragraph 16 above, including the problems
of work, society and marriage. It may be, however, that the requirement
that (a) the illness must have endured for five years snd (b) that
1iability to detention in a hospital must be necessary in the intercst
of the health and safety of the patient or the protection of other
rersons, wWill in practice ensure that the mental illness amounts to
incapacity to manage affairs, In other words, these requirements mony
provide evidence ss to the severity of the mental illness as well an
to its incurability. These sre not questions which we are in a
position to answer and we invite comments on the question whether the
criterion for liability to detention is the some as the test for
incurable insanity ~nd, if not, what are the differences?

- 'Ramsay v. Ramsay 196l S.C. 289 per Lord Hunter at pp 295-6.
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Mental deficiency: divorce or gnnulment?

20. Ve have considered whether detained patients suffering from
mental deficiency who are "incapable of living an independent life
or guarding themselves against serious exploitation"1 or informal

. patients suffering from mental deficiency should be liable to be
divorced for incurable mental disorder after receiving five years'
care and treatment. As at present asdvised, we consider that the
existing provisicns relating to incurable insanity should not be

- extended to comprise mental defectives. Until 1960, the legislation
relating to mental defectives was quite distinet from that relating
to insane persons or lunatics,2 and a similar distinction is made

in the Mental Health (Scotland) Act 1960 between "mental deficiency"
and "mental illness", although these terms are not defined.3 Most

. persons treated as mental defectives under the Act of 1960 were
subnormal at birth or, because of arrested development, have become
subnormal at an early age. We understand that, although mental
defectives can receive training, during and after school age, to
teach them how to cope with the problems of life and to mitigate the-
adverse results of their subnormality, their condition cannot, as a
general rule, be cured by treatment. They may, of course, suffer also
from a psychosis or other mental illness which can be cured by
treatment. For their subnormal condition, however, they receive
training rather than curative treatment. It would seem inapt to
subsume such cases under the head of "incurable" mentel disorder
since the disorder is congenital and permanentu. Since the condition
must have existed before the marriage, annulment would appear to be a
more appropriate remedy (provided the mental deficiency or disorder
at the time of the marriasge was such as to0 render the person in
'question unf'itted for marriage).5

1See Mental Health (Scotland) Act 1960, section 23,

“Contrast the Mental Deficiency (Scotland) Acts 1913
and 1940 and the Lunacy (Scotland) Acts 1857 to 1913.

35ee 1960 Act, section 6.

In an English case, it was held that "The word 'incurable!
is not apt to describe a mental defective for his condition
is congenital and permanent": Woolley v. Woolley 1968

P.29 per Park J. at p 35.

5cf. the Nullity of Marriage Act 1974, section 2, quoted
at para. 13 above,
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21. We also understand that, since the Mental Health (Scotland)

Act 1960, there has been a shift in emphasis from residence in
hospital to training, in occupation or training centres and other
institutions, designed to enable the mental defective to live

within the community. It has been represented to us that, as a
result of this shift in emphasis, there is little point in extending
the existing statutory divorce provisions to mental defectives
nominatim because the numbers likely to be covered by such an extension
would be insignificant., It is arguable that a mental defective who
has not cohabited with his or her spouse for the prescribed period

of five years should be liable to divorce in the same way as the
mentally ill who have lived apart for that period. We think, however,
that this anomaly could be cured by relying on the five year
separation period. However the law deseribes the mental condition
appropriate for divorce - whether mental illness, or mental disorder -
the court may be foreced to determine the Precise quality of the

mentsl condition. This point is illustrated by two English cases,

In Robinson v. Robinson1, the husband had been a detained patient

for about eleven years and it was held that his condition was
subnormality. Though incurably of unsound mind within the meaning

of the English divorce enactments, he was held not to have been _
under "care and treatment” but rather "care and training". Divorce
would have been refused but for the respondent's cruelty. In

Woolley v. Woolley® the High Court in England held that though the
respondent-wife had been detained as being mentally deficient, she
was not incurably of unsound mind within the meaning of the

divorce legislation. As we stress in Part III below, where divorce

is based on separation for five years, such anomalous cases will

not arise for the defender's mental condition is then irrelevant.

22« We conclude this section of our Paper by inviting comments
on two tentative proposgls: ,
(1) Firet, in the light of Ramsay v. Ramsay, it appears that
incurable insanity means incapacity by reason of incurable
mental illness to manage oneself and one's "affairs" in the

“[1965] Pe192,
2[1968] P.29.
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widest sense of that term, including the problems of
leading a normal married life. It has been represented

to us that the word "insane" is regarded by many as having
an unnecessarily unpleasant ring. In our view, the
expression "of unsound mind" would be open to the same
ceriticism. We think that since under existing law
"incurable insanity" imports a functional test, that test
should be made explicit in the statutory provisions. We
suggest the following:

"that the defender is suffering from incurable
mental illness [within the meaning of the
Mehtal Health (Scotland) Act 1960] of such a kind

or to such an extent as to render him unfitted
for marriage".

Ve invite comments on and criticisms of this test.

(2) The foregoing definition excludes persons who are

mental defectives. For the reasons given at paragraphs

20 and 21 above, we consider that the existing divorce
provisions relating to incurable insanity should not

be extended to comprise mental defectives, We invite comments
on this negatlve proposal.

18



(b) Is the scope of "care and treatment" too narrow?

.23+ We pointed out at paragraph 18 above that the emphasis on
care and treatment as a resident in hospital appears to be greater
in the case of detained patients, who may be granted leave of
absence for up to 6 monthe at a time while remaining liable to be
detained, than in the case of informal patients whose care and

treatment for divorce purposes is broken by absence from hospitsel of mor
than 28 days.

24 In the case of detained patients, the procedure for admission
coupled with the durstion of treatment may be a sufficient safeguard

of the severity of the mental illness. In the case of informal
patients, the requirement that the treatment must be as a resident

in hospital coupled with duration provides the appropriate safeguard.

It may be difficult to find a safeguard other than residence in hospitsl
in the case of informal patients which would allow treatment within

the community to be reckoned. However, we invite views on this
question.

25+ Ve may add that if persons suffering from mental deficiency are

to be liable to divorce for incurable mental disorder rendering _
them unfitted for merriage, then it would be necessary for the definitio
of "care and treatment" to be modified so that detained patients or
informal resident patients receiving treatment or training for '

mental deficiency for the prescribed period would be presumed to

suffer from incurablie mental disorder.
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(¢) 1s the period of five years "care and treatment" too long?

26. It was suggested to the Morton Commission that with modern
. advances in medical skill and Knowledge, it is possible to ascertain
whether or not a patient will respond to treatment well within
the period of five years' care and treatment prescribed by the
Scottish and English statutes1. It was suggested that the period
should be shortened to three yearsz. The Morton Report rejected
these proposals on the ground that the most stringent safeguards
should be taken for the benefit of the person who is being divorced3.
The length of the period is more important in Scotland than it was
under pre-1971 English law because in Scotland the period sets up a
presumption of incurable insanity: at paragraphs 31 to 32 below we
consider whether the presumption should be retained. The period of
five years may well be not only a test of the incurability of the
mental illness but also of its severity as we suggested at paragraph 19
above.

27. Under current proposals for divorce reform, a divorce would be
competent without the consent of the defender after the spouses had

"~ 1lived apart continuously for five years disregarding interruptions
which amount in sggregate to not more than six months. As we point
out in Part III, if these propossls become law, it is gquestionable
whether there would be any point in retaining actions based on
incurable insanity (or mental illneas or disorder) presumed after
five years' care and treatment. On the other hand, if in the present
state of medical knowledge, it has become appropriate and safe to
presume incurable mental illness from care and treatment for a
shorter period than five years, - say from four or three years - ,
there would be a much stronger case for retention of incurable insanity
as a separate fact evidencing breskdown. We invite views, therefore,
on the question whether the period of five years care and treatment
required. by the present law should be reduced to a shorter peried
and, if so, what that peried should be.

Tpara. 179.
2Para. 184,
3Para. 2020
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(d) Should nositive nroof of incurable insanitv be allowed?
28, It would be legislatively possible to make a more radical
modification of the existing law by adopting a proposal suggested

to the ilorton Commission. Under this proposalT:

"the gquesticn whether the (defender) is incurably of unsound mind
should be treated solely as 2 question of fact and should he +the
only matter upon which the court would require to be satisfied
before granting a decree. Thus, evidence that there had been

a period of care and treatment, whether as a certified or
voluntary natient? and whether in England or Scotland or any
other country, would be relevant only insofar as it formed vart
of the evidence as to incurability; +the (pursuer) would,
therefore, be able to bring divorce proceedings as soon as the
other spouse's condition was vronounced to be ijincurable".

A possible refinement >f this provosel would be to retain the existing
vrovigions wherebv care and +treatment for five years (or some shorter
period) sets up & presumption of incursble insanity, but the
nresceribed period of care z2nd treatment would not be a recuirement if
the pursuer undertook to vrove incurable insanity positively.

29, The lorton Report rejected *the vronosal %o dispense with the
recuirement of a nrescribed vericd of care =2nd treatment - for three
re2gsons., Firet, while medical opinion was divided, the majority were
reluctant to assume resvponsibility for giving a decision as to
incurability without the supportineg backeground of a vrescribed neriod
during which the mental disorder must have existe63° Second, the
need for 2 waiting reriocd does ensure that a spouse is not tempted o
obtain srteedy relesze from merital 2bligations which have become
onercus =2und unrewarding and sgives the patient orportunity for
recoveryd. Third. insanity has no precise definition and described
varving dsgrees of mental disorder from mi%d delugional =tates *o

extreme c=zze of warsnois or acnizophrenia”, They took the wview that:

"diverece should be availabhle only to 2 verson whose apouse

ig euffaring from insanity to such an extent that it can be

eaid that the objlects of %he merrisge relationship can be whollyv
frugtrated. (iccordingly) the adoption of incuracbility as the
anle Teest would not be zatisfactory and that =some additional
safeguard is reaquired which will serve =2g a criterion of the
severity of +the menital disorderto,

1'I.Ior'ton Renort, nera. 183:; see Arvendix II,

2emhe nearest aouivalent under the vpregsent law of a certified vatient
is a detained patient. Voluntary patients sre now known as informal

patients.
3'Ibid., nara. 186,
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In $heir view, only a orescribed period of treatment as an
in-patient, whether detained or inrormal (to use the newer
terminology), provided the necessary safegusrd. DProof of the
duration of mental illnecs was not enough1.

30. The »ronosal would have other effects which seem to be
nbisctionable in the light of an important zim of the new divorce
ea fo be buried with the

minimum of pain =nd embarrassment. Under the existing law of

Seztland, thers are faw Aefendeqd cesesz 2nd zogitive nroof of

law, nemely, %o enable dead marria

incurable insanity is not reauired, Therefore the oceasiong are
Tare when the court is reguired %o investigate the rginful and
enmbarrassing details of the Aefender's conduct osr behaviour. On +the
other rand, if oroof of incurable insanity by nositive evidence

~pproprizate cages, then such details might

]

8 not %o be allowed 2

i_lo

nevertheless be brought into the onen zs a anouse migsht then feel
conetrained to seek = divorce uron the ground »f breakdown pregumad
from the Taect that, because of *he defender's behaviour, the rursuer

cenno® reasonadly he exnected to cohabit with the defender. Moreover,

a leziglative raouirement fhet ithe defendsr must be guffering from

2

incursble mentrl illness "nf auch 2 ind or <o zuch =2n extent as *4o

[

render him unfitted for mevrisze" would oo eome Aistance towards

meetings the third reresn siven hy +he Jiorton Commiszsion for reiecting

the nrorosgal submitted 4o thenm. If, in a2 zignifiecznt number of rosec

which rzn he envisared, it could ha eszteblizhed affirmatively that =

defender was sufferineg from incurable mental illnes=s of the king
and degree referred *to even without »roof of care and trestment for

v

Mvyve reare there might he cege Tor enteriaining euch a rroposal.

for examnle, 1% seems ooegible *hat recent =dvalices in medicsl
mowiedge might in some coses juetify the conclusion that the Asfendar
viag eulffering from Incursble wentsl illneas nf +ke ¥ind and degree
referred to slthoush 1i~hility to det

treatment hzd lagted for les

ention or informal residential
g ve
2g might be subetituted therefor). We wnuld therefore welcome

vears (or such lesser veriad
s

2°In the meriod 1249-1971, of 314 cases founded on incurzble inssnity,
302 were undefended and 12 were defended: gee Appendix III,
Pahle 2.
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comments on the following two ouestions. Should a svpouse be
entitled to obtain divorce by way of nositive nroof of the other
spouse's incurable insanity (whether defined 25 mentioned in
raragraph 22(1) above or otherwise)? If z0, should this method

2 rrescribed neriod of care and treatment or should it be the sole
nethod of rnroving incurable insenity.

(d) Should nroof of care and treatment set up a pregumption

of incurable inganity?
31, Wheh incursble insanity wes a ground of divorce in England, it
wag snomalous that proof of five years' care and treatment set up a
nresumntion in Scotland but not in England. The Morton Revport
recommended that the courts in Scotland should require vositive proof
of incurability rejecting the evidence of *he General Board of
Control for Scotland that, in svite of advances in the treatment of
mental illness, there may be some cases where it would bhe difficult
to rrovide rositive evidence of incurability and that the presumption
should be retainedj. The liorton Repor~ »lgo suggested that the
widening of +the scope of care and tre: tment to voluntery (i.e. informal)

natients demanded wvositive nroof of incurabilityg. Their
recormendation was, however, not imrlemented by the Divorce (Insanity
and Desertion) Act 1958,

31, Lg at pregent =2dvised, we doubt whether the widening of the
score of care and treatment has had the results fezred by the Morton
Commisgion, Hioreover, gsince incurable insanity is not retained
nominatim in English divorce nproceedings, the anomaly objected to has
zlreadr dienvreared. Ve regard the pregumpntion s2e giving tre ernouses
2f incurably insane nersons evidentisl advantages which it would bhe
wrong to take away. Of GQ cagee in the Court of Seaggion in the

12 rears hetween 1960 and 1671 in which final judgment wae given,

only two were defended (both unsuccessfully) desvite the fact that

Teparas. 203-204.

2epara, 204



a curator ad litem is always appointe61a We think that the abolition
0f the presumption would, in this gituation, cause unnecesgsary trouble
and exyense. It would lead 1o more defended actions and contested
rroofa which tend to involve nain and embarrassment to pursuers. We
therefore consider rrovisionally that the presumption should be

retained and invite views on thisz vrovigional »roposal.

(e) Territorial extent of liability to detention

33. We have noted one minecr digcrevancy between pre-1971 English law
and the vresent law of Scotland., TUnder section 1(3)(b) of the
Hatrimonial Causes Act 1965, 2 nerson was deemed to be under care

and nrotection while he wag detained in pursuence of an order for his
detention or treatment a2z a nersonh of unsound mind or a person
suffering from mental illness made under the law of Northern Ireland,
the Isle of Men or the Chennel Islanda. Such persons would be
treated in Scotland in the ssme way =2s informal natients under
section 1{1) »f the 1958 Act; +that is, the oualifying period is of
residence in lhospital, and is not linked to an order for detention or
tresatnent, We thinlz that this discrevnancy may be so minor a2s not to

warrant any change in the law, we do not prooose any change in the
territorial extent of the existing provisions. However, we invite
comments on the gueetion whether liability to detention in pursuance
of ~rders made under the law of Lorthern Ireland, the Isle of Illan

or the Channel Ialands be deemed to be "care and treatment" for the

—urrose nf Scottish divorce nroceedings?

Table 2.

A

Temese figures can ne deduced from Avnpendix IIT



PAAT TIT: AETENTION OR ARANDCKIIEET OF INCURABLE INSANITY

RY: We turn now to the question whether ireurable ineanity should
be retained, with cr without modifications, in a reformed divorce law
n which brezkdown ie irrebuttably presumed where the apouses have

jode

lived =part continously for five years, discounting veriods of
conabitation not exceeding 6 months in all, There zre strong
srguments for 2bandenment il modifications in the exigting law are
nst 2ppronriate, In the first nlace, the gnouse of an informal or
detzsined vatient can always obtain a divorce on the 5 year neriod
vasis if he or she iz determined to do =o0. While the vperiod of
5 rezre is the same under the existing insanity ground, as in the
nrozoeed zetion based on separation without consent, the wveriods of
interraintion »rre different. In the latter casge, resumntion of
coravitation for a perind of more %than =ix months in aggregate would
interrunt *he cervaration but it would not interrupt the 5 year reriod
under zection A(2) of the 1938 Act heczuse $the vatient would remain
"Misble to he detained" while on leave n?f absence1o There could
ouse would refuse to receive
s right of action whereas
e

surficiant 7or legiglistive rurrnces. e were informed in 1970 by the

euszl Welfrre Commiggion for Scotland $hat in relation to she

divorce cagees for insanity bedtween 1062 znd Fehruzry 1070, there

Wes No case where tie ratient head lived ot home for a ftotal reriod

~D Zeora than A months in the five vesrs during whiech ther were

iisnle =0 De detnined, nile the .lentel Yelfare Commizsion reeerded
ity vather +han & remote contingeney",

T4 a

we underatand thet the riek will diminieh with ¢nanges in the natiern

15, Ag we have seen, under the existing law, it is a

zo00d defence 10 nrove *that, notwithstanding care and ftreatment 2s o
detained or infaormal ~=tisnt for five resrae. the defender is not
inenrebly inesne, Oeaee noyv neerrdinsiy arise wiaere the court is
1. a s
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beund %o determine the rrecice mental condition of the defender.

Thiz can leed 1o z2nomalies as pre-1971 IEnglish law ehowsT. A

second arguement for abandonment, therefore, is that under the
rronosed divorce action based on 5 ryears sevaration without consent,
the mental condition »f *he defender iz irrelevant snd the anomalies
referred tec could not ~ccur. Thirdly, the law would be considersbly
simplifiedgo Fourthly, many neople ohjzct to legal rules imposing
civil Tegal dizadvantages upon grounds of mental illness or insanitv.
lioreover, we uvnderstand that many doctors and peychistriste dislike
the ceoncept oFf "ineurable" menital iliness, hnldine +that only a2 few

tyres of mentsl illnece, such rs dementia or orgaric brain damage,
are incuresbls in fact,

S We do not think that harmonisation with Bnglish law is

LAl

insortant in this area »f Scots lzw eince, zg we notad at
naragravne 31-32 ahove, the law hes =lways differed =nd the issue
ig not cne of dbroad sociel ~olicy affecting many cases. For +the
mareuer in #n ingenity czse, Seots law ha2s advantages over nrre-1971
couge, in Seotland, insanity is presumed from care =nd
nee of ineanity need not be led unless
the time of the action, she
tie =zme illness for wihich he received
Leverthelesz, it will normally he nore
edventageous to tThe -ursner +o invoke the Tive vear cenarstion neriod.
Wa fthirnle it extramely unlikely thst the court would ever refuse
divorce, when tl:e defender "aa bDeen z detained or informal n»atient

far 5 vears, ~n the ~round of ~srave financial herdshln to the defender.,
1

o

arstisn aases- hut i not available in incanity

- 2 Tower walch under avrrent nronceals would be available to th
aourt in 5 rear =en

2e 22 ulder exiating law,
37, If *he exiating etstutoryr nrovisions cannot apvropristely be
nodified, we nroviecinnellr rronose that they should be abandoned,

Tenoninenn v. Tohineon [19657 2.162; Woolley v. Woollev (19681 P,20;
cee ~nra. 271 @zbove.

™ the complexitizs of the existing law could

[ER 88

2°0n the nther rand, =onme
Clle

be removed by consolidet
Jeqee Divorce Law Reform (Scotland) Bill (1972), presented by

Y William Hamiltonm #7.P2.3; clause 1(5) (court not bound to grant

divorce if, in ite opinion, the decree would result in grave

finsneisl rardshin to defender); cf. Divorce Reform Act 1969,

section 4 (decree nisi to he refused where divorce would result

in grave financial or cther hardship to respondent and it would be

wrong to dissolve marriage).

26
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relisnce being prlaced on brasikdown evidenced by senaratinn for

{de

Tive years, sr, in suitable cases, by behaviour on the vart of the

T unrezsonable %o expect the narties to live together.

-

defender making -
If the existing nrovigions szn arprorriately be modified by reduction

nT fthe quelifying =weriod of czre ang treatment from five to {say)

four or three years, then these nrovisinne would have a distinctive
role to vlay in = reformed divorce law, e discussed this auestion
at raras. 25-27 above., If *he reriod could gafely bhe reduced, we
consider rrovizionally thet sncvrable insanity (however defined)
should be retained zg a frot evidencing irretrievable breakdown.

To sum uvp, we invite comments =nd views on the following question:

If the existing statutory »rovisions relating to divorce for incurable
insakity cannot approrriztely be modified, should they be retained

27T abandoned?



- PART IV: SUMMARY OF QUESTIONS

38. 1In this paragraph, we sum up the questions and topies
canvassed in this Paper. VWe recognise that those whom we consult

may wish to raise other relevant gquestions and we invite them to do
80.

(1) 1Is the criterion for liability to detention the same as the
test of incurable insanity for divorce purposes under the existing
law, namely incurable incapacity to menage oneself and one's
"affairs" in the widest sense of that term? If not, what are the
differences? (paragreph 19)

(2) We suggest that the following test might be appropriate
as a criterion implying irretrievable breakdown of marriage,
namely:

"that the defender is suffering from incurable mental
illness [within the meaning of the Mental Health
(Scotland) Act 1960] of such a kind or to such an
extent as to render him unfitted for marriage".

Vie invite comments and criticisms: (paragraph 22)

(3) Vie suggest that the existing divorce provisions relating to
incurable insanity should not be extended to comprise mental
defectives: (paragraph 22)

(4) 1Is there a safeguard, akin to 1iability to detention, other
than residence in hospital in the case of informal patients which
would allow treatment within the community to be reckoned as '"care
and treatment" from which incurable mental illness can be presumed?
(paragraph 24)

(5) vie invite views on the question whether the period of five
years care and treatment required by the present law should be
reduced to a shorter period and, if so, what that period should be:

(paragraph 27)
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(6) Should a spouse be entitled to obtain divorce by way of
nositive proof of +the other enouse's incursble ingsanity (whether
defined ns mentioned in question (2) above or otherwise)? If so,
ghould this method of nroof be =n alternative to the exigting
oresumvtion raised by 2 prescribed neriod of care ard treatment

or snould it he The =ale method of nroving incurable insanity?
(parzgraoph 30).

(7) BShould proof of care and tremtment set up a presumpbion of
incurable inganity? (paragraph 32).

(8) Should 1li=bility to detention in pursuance of orders made
under the law of liorthern Ireland, the Isle of Man or the Channel
Islands be deemed to be care and treatment for the nurpose of
Scottish divorce proceedings? (mnaragraph 33).

(9) If the existing gtatutory orovisions relating to divorce for
incurable insanity camnot zvrrovriately he modified, should they
be retained or =bandoned? (varagrarh 37).
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APPENDIX I
INGANITY

STATUTORY PROVISIONS

Divorce (Scotland) Act, 71938 c¢.50

8.1 (1) (b) Competent for Court to grant decree of divorce on ground that th
: defender "is incurably insane". ' "Provided that ..... the Court
shall not be bound to grant a decree of divorce if in the opinio:
of “the Court the pursuer has during the marriage been guilty of
such wilful neglect or misconduct as has conduced to the

%n?anigy". (22 smended by Hental Health (Scotland) Act 1960
ch. .

Se3 "The Court shall appoint a curator ad litem to the defender in
- , any action of divorce on the ground of incurable insanity, and
it shall be the duty of the Mental Welfare Commission for:

Scotland on the request of the Court to furnish to it a report

as to the probability of recovery in the case of the defender to
any such action".

8.6 (2) "In any action of divorce on the ground of incurable insanity, t..
defender shall not be held to be incurably insane, unless it is
proved that he is, and has heen for a period of five years
continuously immediately preceding the raising of the action,
under care and treatment as an insane person, and where such
care and treatment as aforesaid is proved, ths defender shall,
unless the contrary is shown to the satisfaction of the Court,
be presumed to be incurably insane".

5.6 (3) As amended by Divorce (Insanity & Desertion) Act 1958 S.4 and
: Mental lealth (Scotland) Act 1960 c.61 Sch. 4).

"A person shall be deemed to be under care and treatment as an
insane person while he is liable to be detained by reason of
mental illness in a hospital or place of safety under the Mental
Health (Scotland) ict, 1960, or in a hospital, mental nursing
home or pluce of safety under the Mental iHealth Act, 1959 and no
otherwise."

Se1 (1) Divorce (Insanity & Desertion) Act, 1958

"Hotwithstanding anything in .... subsection (3) of section &
of the Divorce (Scotland) Act, 1938 a person shall be deemed to
be under care and treatment as an insane person for the purposes
of the said section 6, at any time when he is receiving
treatment for mental illness:-

(a) as a resident in a hospital or other institution provided,
approved, licensed, repgistered, or exempted from registration
by any llinister or other authority in the United Kinrdom, the
Isle of lMan or the Channel Islands: or

(b) as a resident in a hospital or other institution in any other
country, being a hospital or institution in which his treatment
is comparable with the treatment provided in any such hospital
or institution as is mentioned in paragraph (a) of this
subsection."”



(2)

(3)

2

"For the purposes of the foregoing subsection a certificate by
the Admiralty or a Secretary of State that a person was
receiving treatment for mental illness during any period as a
resident in any naval, military or air-force hospital under the
direction of the Admiralty, the Army Council or the Air
Council shall be consluvie evidence of the facts certified.”

"In determining for the purposes of the said ... section 6
whether any period of care and treatment has been continuous,
any interruption of such a period for 28 days or less shall be
disregarded.”
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7iews of fourtcen members (continued)

spouse could not in the face of it rcasonably be expected to continue
the conjugal life should be a ground of divorce at the instance of tha
spouse where it has resulted in the separation of the spouses (othe
by agreement) for a period of three years or more, provided t
should take into account any bona fide offer of amendme
defender before the raising of the action and should not
pursuer who has unreasonably rejected such offer.

Views of five membe

171, (i) Five of us’® consider that there 4§ no justification for such a
striking extension of the grounds for diyefee in Scotland. No doubt the
introeduction of this proposed new gro would relicve some present cases
of hardship but on balance, in our pfew, it is not likely to “ promote and
maintain healthy and happy margi€d life and to safeguard the interests and
well-being of children ”, mattprS which we are enjoined by our terms of
reference to bear in mind. JHMideed, it is more Jikely to lead to divorce belng
granted in a number ofases for nothing more than mere incompatibility
of tempcrament.

(i) Morcover,
Scotland for t
witness who

do not think that there is any wide gcneral desire in

intrccuction of this ground of divorce. Apart from one

ppotted its introduction, those who thought that some modifica-

law was necessary lhad in mind a new definition of cruelty,

Furthgefore, it was said that there was a strongly held minority opinion

‘!e‘glai profession that no alteration in the present law was necessary
iC

B e e —— L —

INSAMITY : ENGLAND AND SCOTLAND

TR URVSENT TGSiTION

i72. "Th2 Gorveil Commission recommendad that insanity shouk! be marde
a ground of divorce in England, but this recomunendation was not imple-
mented until the passing of the Matrimonial Causes Act, 1937. The pro-
visions of the Act of 1937 have now been cmbodied in Section 1 (1) of
the Matrimonial Causes Act, 1950, under which a petition for divorce may
be prasented on the ground that the respondent *is iucurably of unsouad
mind and has been continucusly under care and treatment for a period
of at least five years immediately preceding the presentation of the petition ™.

173, Insanity became o ground of divorce in Scolland by virtue of the
Divoree (Seotland) Act, 1938, Section | (1) of which provides that decrce
of divoree may be granted oa the ground that the defender is incurably
insane, By Ssction 6 (2), proof that the defender is, and has been for a
period of five years continuously immediately preceding the raising' of the
acticn, under cera and trealment as an insane person, raises a presumpiion
that ihe insanity is incurable; the burden then rests npon the defender to
prove the contrary. Ty Section 3, the court must in cvery case appoint a
cucater ad litem to protect the defender’s interests and the General Beard
of Control for Scolland must on the request of the court supply a report
on the probability of recovery of the defender. In practice a report is
submitted in every case.

174, It will be noted that the provisions of the Frglish and Scottish
statutes differ in an important respect, in as much as the court in England

50 Yard Vr.Iormn of [emyton, Sic Frederick Burrows, Mr. Lawrence, Mr. Mace, Lord
Walker.
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s 1o be satistied both that the incanily is incurable and that shere has
been a peoriod of care and treatment for at least five vears, whereas in
Scotland proof of five years’ care and treatmcnt raises a presumption of
incurabfe insanity.. The provisions in the Scottish statute were introduend
when the hiatrimoniat Causes Act, 1937, had been only a very short time
m operation and were desiancd to avoid the dilliculties which it was thonght
wonld arise from the requirement in the English statute that positive proof
of incurable insanity must be given. It was said that it would often o
impossible (o get medical experts to testify that a person was incurably
insanc and that the most which could reasonably be expected of a medical
expert was that he should certify that in his view recovery was improbabie.

175. The circumstances jn which a person of unsonnd mind is to he
deemed to be under carc and treatment have been strictly defined by thc
respective statutes, which provide, in effect, that a spouse must have been
the subject of an order or warrant, issved under one or other of the
various statutory provisions relating to lumacy, for his detention as a
person of unsound mind during the whole of the period of five years™,
(Hereafter, for convenicnce, we refer to such persons as certified paticats.)
In Engiand, onc cxception is allowed in as much as a period of treatment
as a voluntary patient which immediately follows a period of treatment as
a certified patient may be included in the qualilying period,

RETENTION OF INSANITY AS A GROUND OF DIVORCE

176, All but a few of the wilnesses accepted that insanity should be
retained as a ground of divorce. The reasons given by those few for their
view that insanity should no longer be a ground were much the same as
the reasons rejected by the majority of the Gorell Commission aud by
Parliament in 1937 and again in 1938. We do not think that the arguments
against having insanity as a ground are any 1nore cogent than before. Where
a spouse, at the end of sufficient period of care and treatment. is held to be
incurably insune, the continuance of a normal married life has clearly
become impossibie ; as the Gorell Commission said, * the married relations
ship has ended as if thc unfortunate insane person were dead, and the
objects with which it was formed have become thenccforward wholly
frustrated ”.  Such circumstances constitute a very exceptional case in which
the hardship to the other spouse is so great that, in our view, the remedy
of divorce should be available.

CRIFICISMS OF THE PRESENT LAW

177. The chief criticism of the present law arises fromn the fact that,
subiect to the minor exception already noted in respeet of England, divorce
is available to a spousc only if the other spouse has been 2 certified patient
for at least five years in a mental hospiial or similar institttion. There has
been an increasing tendency, however, to regard certification as the very
last step in the course of treatment for mental illness and then to ba taken
only when it is imperative for the patient’s own welfare or the public safcty.
Thus, in England Section 1 of the Mental Treatment Act, 1930, provides that
a person suffering from mental illness may voluntarily submit himsclf for
treatment in a mental hospital on making a written application, In Scotland

5t This has been held to include
(i) in certain circumstances, a ' temporary patient * detained under Scction 5 of the
Mental Treatment Act, 1930, Benson v, Benson, [1941] P. 90, and Bithell v. Bithell, [1954]
3 W.L.R. 463, and ,
(i} a person detaincd under an urgency order issued under Section 11 (1) of the Lunacy
Act, 1890, Chapman v. Chapman (No, 2), [1954] 1 W.L.R. 1332,
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t.atment as a voluntary patient has been possible for a long time, by virtue
of Section 15 of the Lunacy (Scotland) Act, 1§66, The stigma which is still
to some exlent attached in the public mind to certification is thus avoided
and the sufferer is encouraged to undergo treatment as a voluntary patient at
an early stage in his illness and in the knowledge that he may ordinarily end
such treatment at will. Moreover, as a result of comparatively recent develop-
ments. mental illness can now be treated outside the provisions of the relevant
Acts®?, In Encland, for instance, treatment is available in the psychiatric ward
of porferal hospitals or in special neurosis hospitals or in an annexe of certain
designated mental hospitals, the annexe having been speeificatly excluded from
the designation. In Scotland, observation wards and psychiatric units have

similarly been attached to general hospitals for the treatment of mental illness

atside the provisions of the Acts.

178. As the witnesses pointed out, while it is desirable to avoid certification
as far as possible, this may result in considcrable hardship for the patient’s
spouse. The patient may have spent some ycars in a mental hospital before
he is certified ; by that time it may be clear that his insanity is incurabie
and that all hope of the resumption of a normal marriage relationship must
be given vp, yet his spouse has to wait until the full period of five years’
care and treatment as a certified patient has elapsed Lefore taking divoree
proceedings. It is also possible for relief to be complelely denied, because
the patient, 2lthough incurably insame, continues to keep his voluntary
status simply because the necd [or certification never arises. (‘¢ under-
stand, however, that the number of persons in this category is small)

179. 1t was also said that with modern advances in medical skill and
knowledge, it is possible to ascertain whether or not the palient will respond
to treatment well within the period of five ycars prescribed by the English
and Scottish statutes ; and that to have to wait for so long before being able
to take divorce procecdings causes unnecessary hardship to the patient’s
spotuse.

180. A further criticism relates to the geographical limitation imposed on
the statutory definition of care and treatment. For the purpose of diverce
proceedings in England, the Matrimoniai Causes Act, 1950, recogniscs care
and treatment, as defined, in Scotland, Northern Ircland, the Channel Istands
and the Tsie of Man but no provision is made for the recognition of care and
treatment vndergone in any other country®, This limitation may occasion
hardship, as for instance, where a man has sent his wife, for special treatment
for her mental illness, to some country other than those listed ; or if his
wife's illness develops in some country to which his work has taken him.

181. The statutory requirement that the carc and treatment must have been
continuous has also given rise to dilliculty ; for instance, where theve has been
an omission to comply with some formality in respect of the issuc or con-
tinuation of the order for the detention of the person of unsound mind ; or
there has been a period of temporary absence {rom the inental hospital ; or
the patient has been discharged and has then had a relapse nccessitating his
re-admission to the hospital.

182. Lastly, it was put to us by some witnesses that those members of the
medical profession who are called apon in divorce procecdings in Unpland

1 A patient receiving treatment under the provisions of these Acts can ke admitted only
(i) to a hozpital under the National Uealth Service which has been desinnated or approved
for that purpose, ot (i) to a howpital or home outside the National Health Service which
has been specially registered, licansad ot approved.  (In Cnntond be may also be committed
to the sinple care of an individual, thoneh this form of freatiment is tow rarcly used.)

8 Some doubt exisls whether care and treatment in Morthern freland, the Channel Islands
and the isle of Man can be included in the yualifying period in proceedings in Scotfand,
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to give an opinion on the state of mind of a paticnt are in some difficulty,
in as much as they are often refuctant to-commit themselves to the positive
statement that the insanity is incurable. This problem does not atise in
Scotland beeause the fact that the patient has been under care and treatiment
for at least five ycars raises a presumption of incurability.

PROPQOSALS RECEIVER

183. Some English witncsses made proposals for a radical change in the
law in order to mccet the criticisms described. One proposal was that the
question whether the respondent is incurably of unsound mind should ba
treated solely as a question of fact and shouvld be the only matter upon which
the court would have (o be satisficd before granting a decree, Thus, evidence
that there had been a period of care and treatment, whether ag a certified
or voluntary patient and whether in England or Scotland or any other
country, would be relevant only in so far as it formed part of the evidence
as to ncurability ; the petitioning spouse would, therefore, be able to bring
divorce proccedings as soon as the other spouse’s condition wuas pronounced
to be incurable. A similar proposal contained, in addition, the safepuard
that the respondent should have been of unsound mind for at loast two
years before the proceedings were taken. ‘The English legal witnesses who
supported these proposals agreed in oral evidence that they would accept
that there should be a short period of care and treatment in a mental hospital
before proceedings were started if the medical profession considered  this
necessary.,

184. Another proposal was that, in addition to proof that the insanity is
incurable, the court should have to be satisiicd that the respondent had been
suflering from menta! disorder for a continuous period of five-——some witnesses
said three—years, In addition, the respondent should have been under care
and treatment in a mental hospital for at Ieast one year before proceedings
were started.  This proposal was supported by the English medical wifnesses.
It was argued that in view of the extended faciliiics for treatment at the
present day, it is more appropriate to look to the continuity of the mental
disorder as indicative of its severity rather than to the continnily of cire and
trealment in a menta) hospital. The hardship to the patient's spotse
caused by a long waiting period before divorce is available would thereby
be greatly reduced, but there would still be a safeguard for the patient
against hasty divoree. The requireroent that there should be a short preriod
of care and treatment in a hospital would ensurc that medical evidence on
the nature and extent of the disorder was available to the court and would
prevent proceedings being started against a spouse living in the matrimonial
home, _ -

185. Other English wvitnesses and the Scottish witnesses contemplated that
the difficultics might be met within the present framework of the law by
modifying the definition of care and treatinent so as to include Uentment
as a voluntary patient and treaiment in other countrics. Somc witnesses
also suggested that it should be possible to aggresate a number of periods
of care and trcalment, where it was clear that (he mental illness itszlf had
persisted over the whole - period.

THE COMMISSION'S: VIEWS AND RECOMMENDATIONS

186. We understand that opinion in the medical profession is divided on
whether incurability should be the scle test, but that the majority is averse
from assuming the responsibility for giving a decision on the incurability
of the patient’s condition without the supporting background of a prescribed
period during which the mental disorder must have been in existence. The
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need to wait for some specified period does ensure that a spouse is not
tempted 10 obtain a speedy release from marital obligations which may have
become oncrous and unrewarding and also ensures that every oppottunity
is given for the patient to recover from his illness.

187. Morcover, insanity has no precise definition and is a term used
to describe varying degrees of mental disorder ranging from a mild delusional
state to the extreme cases of paranoia or schizophrenia. In our view,
divorce should be available only to a person whose spouse is suffering from

- insanity to such an extent that it can be said that the objects of the

masriage relationship have been wholly frustrated. It seems to us, thercfore,
that the adoption of incurahility as the sole test would not be satisfactory
and that some additional safeguard is required which will serve as a criterion
of the severity of the mental disorder.

188. The choice appears to us to lic between the duration of the mental
illness, and the duration of care and treatment received in a hospital or
similar institution, The first test was proposed by the English medical
witnesses.  We have given it very careful consideration and we have decided

that we cannot accept it as a sufficicnt safeguard. In itself it provides -

no sure criterion of the severity of the disorder. 1t is possible for a person
to suffer from mental illness 1n a minor degree for a Jong time without
being required to attend a hospital as on in-patient, Moteover, the introe
duction of evidence of the existcoce of mental illness before the patient had
been treated in a hospital would lead to doubt and controversy whether the
illnzss was in fact present at the material time.

189. In our opinion the most satisfactory safeguard is to require a sufficient
period of care and treatment in a hospital or similar institution to have
elapsed betore proceedings can be started. This is a test which has worked
quite satisfactorily in both England and Scotland over a number of years.
But we think that the present statutory definition of care and treatment is
too narrow in the light of modern developmnents in the treatment of persons
suffering from mental ilincss.  As the evidence submitted to the Royal
Commission on the Law rclating to Mental Tllness and Mental Deficiency
shows, there is a wide measure of agreement in the medical profession that
in order to encourage people to seck treatment in the early stages of mental
iltness, it is impertant to allow them (o obtain such treatment with the
minimum of formalitics, and as far as possible in the same way as they can
obtain treatment for any other kind of iliness, There is now less emphasis
placed on certification aund {uture developments may cause a test based on
that status to become uvnworkable. Further, it is clear that considerable
importance is attached to the desirability of encouraging patients, as part of
their treatment, to resume their place in the community by allowing them
to go on holiday or to retnrn home for short periods. We have made our
recommendations against this background.

(1} Score OF CARE AND TREATMENT

190. Most witnesses considered that care and treatment as a voluntary
patient should he recognised as constituting care and treatment for the purpose
of divorze proceedings, We think that this is right. The objection advanced
against this propnsal is that the knosidedee that trentment as a voluntary
patient inay be used to support divorce proceedings apainst him will deter
a person from subnuittinge himaelf to care and treatment of an early stupe of
his illness, when treatment is maore likely to be successful,  We do not anree.
We doubt very much whether the possibility of divorce proceedings being
taken apainst him would cnier the mind of the person sullering from mentai
disorder at the time he applicd for admission (0 a mental hospital,
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191. We consider, however, that it would be inadvisable mercly to add care
and treatment as a voluntary paticnt to the present definition of care and
treatment.  As we have already mentioned (in paragraph 177), mental illness
may fiow be treated outside the provisions of the relevant Acts. We have
been told that it often depends on the (acilities which are available in s
district whether a person is admitied fo a mental hospital as a voluntary
patient or to the psychiatric ward of a general hospital.  T'o exclude from the
quuliiying period treatment in hospitals or institutions outside the provisions
of the Acts would, in our opinion, create an arbitrary distinction. M is not
the status of the patient which is significant. but the fact that he has heen
recciving care and trealment for mental illness in a hospital or other
institution,

192. We accordingly recommend that care and treatment in any hospital
or other institution in England, Scotland. Northern Ircland, the Isie of Man
or the Channel Islands, which is provided or approved, by the appropriate
authority, for the treatment of mental illness, should be decmed to be care and
treatment for the purpose of divorce proceedings on the ground of insanity
in England and in Scotland.

193, This definition is intended not only to cover care and treatment in
those hospitals in England and Scotland which are at present affording treat-
men{ for mental illness either within® or outside the relcvant Acts, but alsp
to allow for the recognition of care and treatment in any hospltal or ather
institution which may be provided by or approved by the appropriate
authority under any machinery which is Jater cstablished. ” As we have said,
the Royal Commission on the Law relating to Mental Illncss and Mental
Deficiency has had considerable evidence on this matter and we have there-
fore thought it advisable to keep in mind developments which may take place
in the fulurc®,

194. It may be noted that our definition will clarify the position in respect
of treatment in England as a temporary patient™, ~At one time there wus
some doubt whether such treaiment qualificd under the definition of care
and treatment in the Matrimonial Causes Act, 1950. It has now heen helds?
that, as from the time when the patient has been visited in accordance with
the terms of Section 5 of the Mental Trcaument Act, 1930, and the visitors
have signed a certificate that he should continue to be detained as a temporary
paticnt, the detention ranks as detention under an order. There remains,
however, the period of two or three weeks before the patient is visited.

195. The definition would also remove the difficulty which has arisen in
England, when, owing to some technical jrregularity, there has net heen
an order in force for a patient’s detention as a certificd patient. aithouph
the patient has in fact been receiving care and teatment in the hospital.
In those circumstances, the court has sometimes had to refuse a decrce of
divorce. '

* We include for this purpose treatment in the single care of an individual.

¥ See also Cmd. Y623, 1955, for proposals for the amendment of the law in Scotland.

% Section 5 of the Mental Treatment Act, 1930, provides that where a person suifering from
mental disorder is incapable of expressing either willingness or unwillingness to undergo
treatment, he may_be admitted to a mental hospital on an application, accompanicd by 2
recommendation signed by two doctors. The patient may then be d?!alch for a period
of up to six months, The period of detention may be extended by dircction of the Board
of Control for two further periods of three months cach.

1 Bithell v. Bithell, (1954] 3 W.L.R, 463,

59

e e



b

(2) ContinuITY OF CARE AND TREATMENT

196. Yu both England and Scotland care and treatment during the qualifying
period must rave been continuous. We think that this rule should be retained.
It would, however, result in unnecessary hardship if it were so interpreted
as to exclude the possibility of short absences from any hospital (or other
institution) where treatment has been given. In view of our adoption of a
definition of care and treatment which recognises care and treatment in any
approved hospital, irrespective of the status of the patient, we have had to
give some thought to the exceptions which should be allowed to the rule,

197. We first describe the arrapgements at present in force in respect of
absences from a hospital in the case of certified and voluntary patients,
As we have said, it is now an accepted part of treatment for some forms
of mental illness that the patient should be allowed to leave the hospital
for short periods. In England, with the permission of the person in chaige,
a certificd patieat may leave a mental hospital in certain circumstances
without the absence being regarded as a discharge. He may be absent for
not more than four days on short leave, or for an indefinite period, in practice
usually three months, on trial if he is under consideration as being suitable
for discharge. In addition, sometimes a patient may. be boarded out with
a relative or friend, if the hospital avthority is satisficd that he will receive
proper care. It has now been held that the continvity of care and treatment
is not broken by such absences so long as the order remains in force™, In
Scottand, whenever there is a probability of rccovery, a certified patient may
be authoriscd by the General Board of Cantrol to be ah:zeat on prebation
for o perind not exceeding twelve months, during which time the order for
his detention .remains in force®™. Leave of absence from a mental hospital
may also be granted by the person in charge for a period not excecding
twenty-cight days.

198. However, in both England and Scotland the order automatically
lapses and the patient has to be certified again before he can be re-admiited
to the hospital, if a patient who has been absent with Jeave fails to rcturn
at the appoinied time, or if a patient cscapes and is at large for longer
than the period laid down by statute (fouricen days in Ingland and twenty-
eight days in Scotland).

199. A voluntary patient may discharge himself on giving seventy-two
hours notice to the medical superintendent of the hospital.  1f the discharge
takes place against the advice of the medical superintcndent and he thinks
that the patient ought noti to be at large, for his own good or for the
public safety. arrangements will be made for him to be certitied within
a short time of his dizcharge. Alternatively, a veluntary patient is some-
times allowed to be absent for a shoet period without discharge, on the
understanding that he will return for further care and treatment™.  In this
ease, his name is retained in the hospital’s current records, and he dovs
not have formally to apply for re-admission.

200. Tn the first plice, we think that so long as the patient's name is
retained in the cuirent records of the hospital it is right to regard him
as heing under care and treatment.  Accurdingly, we recommend that for
the purposc of diveree proceedings a paticnt should be deemed to have heen
continuonsly under care and {reatment if, notwithstanding that he has been
ahsent frem the hospitul or other institution, his name has been retained

8 Sofford v, Saflord, [1914] P 61,
» The Diveres (Scottand) Act, 1938, provides that a person is to be deemed to be umnder
cuare and tiealinent while the order Tor his detention iz in lorce.
g 88 We anderstand that in Seotiand in practice these absences are for not more than three
ays.
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jn the cirrent records of the hospital or other institution, This rrovision
woild allow a patient, whatever hig status, to be absent from the hasnital
for o holiday or on trial or to undergo treatment for physical iliness™,
without the continvity of care and trcatment being regarded as broken,

201. We conmsider, however, that, if hardship is to be avoided. provision
should also be mude to mect the case where a patient i dischorred or
discharges himsell from a hospital but is residmitted, or adiiiiied (o
anothier hospital, within a very short time. So long as say break in care
and trcatment does not exceed twenty-cight days, we think that ihe con-
tinuwity of care and treatment, for the purpose of divores procecdings, should
be dezmed not to have been interrupted™, and we recommend accordingly,
We do not contemplate that any linit should be set o the number of such
breaks, provided that each is not longer than twenty-cight days.

(3) LENGTH OF PERIOD OF CARE AND TREATMENT
202. We appreciate that, hecause of advances in medical skill and tech-

nique and the increasing practice of allowing the patient in the first siages
of It illness to receive care and treatment in his howne, it may be possible
to say that his condition is incurable before the statutlory period of five
years’ care and (reatment has clapsed. But with fhis ground of divoree
the most stringent safeguards should be taken for the benefit of the person
who is being divorced. We consider that, if the definition of cnre and
trealment js 1o be extended, as we have recommended, it would be wnwiss
to make any further change in the Inw at the present time by reducing the
length of the qualifying period of ecare and treatment,

(4) UNIFORMITY BETWEFN FINGLAND AND SCOTLAND

203. It seems to us anomalous that in respect of a comparatively pew
ground of divorce there should continve to be a fundamental dificrence
batween England and Scotiand such 25 exists at the present time (sce
paragraph 174). We consider, thercfore, that it would be preferable in this
particular instance to have uniformity between the laws of the two connliies,

204. While the requirement to testify positively that the paticnt is in-
curably of unsound mind may have raised some difficultics in Eurapd
when it was first introduced, these seem to have been of a femporary nature
only. Since 1937 considerable advances have been made in treating the
various types of mental disorder and we can sec no reason why the formula
at present accepted by the court in ILngland, namecly, that the mental
disorder is incurable in the light of present-day medical knowledae, should
present any rcal diffienbty.  The alternative formulas which finve been
suggested wonld all, in our opinion, considerably widen the scope of this
ground of divorce. So long as some prospect of tecovery tomains, the
remcedy of divorce should not be available to the other spouse. Thz General
Board of Control for Scotland has said that in spitc of the advanccs
made in the treatment of mental iliness there may, in its opinien, still be
some cases where it would be difiicult to provide positive cvidence of
incurability, The Board considers, thercfore, that the present procedure
in Scotland should be rctained, that is to say, that core and freatment for
five years should raise a presumption of incurability. We have carcinlly
considered the Board’s representations but we remain of the opinion that
the court should require positive proof of incurability. The Board has

* Sce Swymer v, Swymcr. {1954] 3 W.L.R. 803, -

* In the casc of a certiizd patient who fails to return after a period of leave or c5Capes,
the break in carc and treatment will be deemed 1o begin on the dute on which tlie order
lapses (sce paragraphs 198 and 200).

61



pointed out that the present procedure in Scotland has worked well. DBut
we are recommending that the scope of the definition of care and trcatment
should be widencd and it seems to us that it is then very nccessary that
the court should bave to be satisfied that the insanity is incurable so far as
medical knowledge can ascertain at the time. We recommend accordingly.

(5) REPRESENTATION OF THE Person oF Unsounp Mmp

205. By virtue of Rule 64 of the Matrimonial Causes Rules, 1950, the
Oflicial Solicitor becomes. if he consents, the guardian ad litem of any
respondent against whom divorce proceedings on the ground of insanity
have been taken in England, There is provision in the Rules for applica-
tion {0 be made to the court at any stage of the proceedings for some
other person to be appointed guardian but we understand that in practice
the Official Solicitor consents to act as guardian ad lirem in every case
that is brought to his notice provided that a suitable underiaking is
given by the petitioner for payment of the whole or part of the Official
Solicitor’s costs. We further understand that the Official Solicitor, acting
as guardian ad litem, invariably obtains an independent medical opinion on
the state of the respondent’s mental disorder.

205. In our opinion it is essential, more particularly in view of our recom-
mendations for the widening of the definition of care and treatment, that the
interests of the respondent should be carefully safcguarded during the pro-
ceedings.  We consider that the present practice, as we have just described
it, works well, adcquately protects the intercsts of the respondent and should
be continued. We are satisfied that the comt would not make an order
for the appointment of some person other than the Official Solicitor as
guardian ad litem without requiring the same carcful procedure to be adopted.

207. With regard to the practice in Scotland, we have already mentioned
that under the present law the court is requived in every action for divorce
based on the delender’s insanity to appoint a curator ad litem to protect the
defender’s interests. We consider that this practice should continue.

208. We understand that the report which is at present furnished to the
court on certified patients by the General Board of Control for 3cotland is
usually based on the report of the medical superintendent of the mental
hospital in which the defender is receiving care and treatment. It is only
when there is some doubt about the probability of the patient’s recovery
that the General Board of Control obtains an independent medical opinion
based on an examination by the Board’s Mcedical Commissioners. We think
it »n important safcquard to have an independent medical opinion in every
gase, as is the practice in England, and we recommend, therefere, that in every
action raised on the ground of the defeader’s insanity the General Board of
Conltrol should be required to furnish a report on whether the defender is
considered to be incurably of unsound mind in the light of present-day
medical knowledge, based on an examination by its Medical Coinmissioners.

(6) GEOGRAPHICAL LIMITATION ON CARE AND TREATMENT

7209. We are agreed that hardship may be caused to a person whose
spouse has received care and treatment in some couatry othor than those
at present listed in the statute. We see no reason why a period of care
and treatment in any part of the world should not count towards the quali-
fying perind, provided that there are adequaic safeguards for the protection
of the spouse of unsound mind, Conditjons of care and treatment may vary
considerably from country to country and it is impottant to ensuce that the
patient has bcen given every possible form of treaiment appropriate to the
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type of insanity from which he is sufering. before the court aceepts (het he
iz incurably jnsane in the licht of present-day knowledgz. We reconmiend,
therefore, that for the purpose of divorce proccedings a person shauld ba
decmed to bave been under care and treaiment while he has been reeeiving
carc and treatment in & couniry other than those already listed in the
statute, according to standards which are substantially the same zs those
obtaining in respect of the care and treaiment of paticnts suffering from
mental iliness in England or in Scotland 5 the case may be. The burden
should be on the spouse taking divorce procecdings to satisly the court
that the standurds in the country concerned aie substantially the same as
those in Lrngland or in Scotland. We did consider whether the task of
making appropriate enquiries should be placed on a Department of Siate,
which, if satisfied that the conditions in the country investigrted were sub-
stantially the same as those in England or Scotland, would cause the name
of the country 10 be added to the list by Statutory Instrument. We coneluded,
however, that there would not be sufficient cases of this type to justify an
official investigation and the consequent expenditure of public money.

SODOMY AND BESTIALITY : ENGLAND AND
SCOTLAND

210, In England the court may prant a divorce to a wife
husband, on the ground thay the other spouse has been plty of sodomy
or bestiality. Occasionally, however, a hushand has bepfi able to obtain
relief on the pround of cruelty because his wife has Moen guilty of such
unpataral practices, It would appear that under the efiminal law 2 woman
can be charged with the commission of acts of this mture ; Section 61 of the
Offences ageinst the Person Act, 1861, draws distinction bzlween male
and female in making this type of conduct a iminal offence liable o be
punished by imprisonment. Moreover. i allowing a wife to obfain
a divorce on the ground of an act of sgdbmy committed by her hushand
on ler person, the divorce law has recpdnised that sodomy may take place
not only between males but between A male and female. We recommend,
therefore, that husband and wile shefliid now be placed on the same footing
and that in England either spousp/should be able to obtain a divorce on tha
ground that the other spouse ha§ been guilty of sodomy or bastiality,

211. In Scotland, sodomy” and bestiality were made grounds of divoree
for the first time by the Pivorce (Scotland) Act, 1928. This provision of the
Act has nrot been the glbject of judicial interpretation. Under the eriminal
law of Scotlend. sogdmy refers only to acts between males and it may well
be that, should 1€ occasion arise, the Court of Session would fecl bound
fninal law in this respect. Morcover, it is doubtful whether
e charged with the oficnce of bestiality. We consider, how-
iushband should be able to obtain a divorce in Scotland on the
at his wife has participated in an act of sodomy or bestinlity., We
reconydend, therefore, that it be made clear, by definition, that for the
purpbse of the divorce law in Scotland “ sodomy ™ includes an act between
n and woman which if done between man and man would amount to
sodomy-; and “ bestiality ” includes intercourse by a woman with a beast.

63



Nullity Dissolution
Year Afl of of marriaqe Totat
Insanity | Aduttery Cruelty Daesertion | Sodomy grounds marrioge | (presumption
e . of divorce of denth) .
1950 15 841 09 1,231 - 2,186 10 8 2,204
1951 22 ™ 112 1,073 _ 1,928 16 1% 1,955
1952 27 1,045 196 1,434 - 2,102 16 1 2,737
1953 20 902 194 1,234 2 2,352 13 11 2,378
1954 14 847 . 219 1,118 2 2,200 16 "0 2,226
1958 19 823 210 1,002 . 2,054 19 5 2,078
1956 19 769 244 815 . 1,867 16 8 1,891
1957 16 729 241 736 . 1,722 17 8 1,717
1958 18 773 274 697 . 1,762 19 10 1,791
1959 18 779 284 608 . 1,687 12 5 1,704
1960 14 783 348 660 1 1,804 19 5 1.828
1961 13 805 370 619 1 1,608 17 B 1,830
1962 1 964 419 624 . 2,017 18 7 2,042
. 1963 ? 1,073 - 409 638 1 2,218 17 0 2,245
1964 7 1,154 587 674 1 2,423 23 ] 2,465
1965 2 1,194 634 831 2 2,663 25 3 2,601
1966 g 1473 947 1,120 - 3,549 21 6 3,576
1967 5 - 1,284 05 820 1 3,015 18 5 2,038
1968 H 1,808 1,648 1,23t - 4,758 30 6 4,803
1069 3 1,540 1,503 1,069 2 4,217 26 4 4,245
1970 5 - 1,730 1,850 1,008 . 459 22 [ 4618
_on 8 1.829 1,980 969 . 4,768 2 K 4812

. APPENDIX IIL
TABLE 1

Teble R1.3  Divorces, by ground, Scotland, $950 10 1971

Ground of divorce




APPAHDIX IIT: TABLE 2

Actions of Divorce for Incurable Insanity in which Final Judgment Given |

N NOTE: D = Defended Actions U = Undefended Actions
Divorce Divorce
Year 2otal ' Husband Pursuer| Wife Pursuer Lranted Refused
Actions!
D. U. D. U. Husband  Wife Husband  Wife
Pursuer Pursuer| Pursuer Pursuer
339 21
o 22
W1 13
1942 17
343 . 28
1944 18
N5 28
1946 20
47 24
348 19
1949 20 - 10 - 10 10 10 - -
350 15 - 11 - 4 11 4 - -
1951 22 - 13 - 9 13 9 - -
352 29 - 16 - 13 16 11 - 2]
1953 21 1 11 - 9 11 9 1 -
154 14 - 6 - 8 6 8 - -
1955 21 - 14 2 5 14 5 - 2
356 20 1 6 - 13 7 12 - 1
1957 17 1 11 - 5 11 5 1 -
“758 18 1 9 - 8 10 8 - -
. 159 18 - 7 4 7 7 11 - ' -
1960 14 - 5 - 9 5 9 - -
161 14 - 10 - 4 10 3 - 1
1962 11 - 6 - 5 6 4 - 1
© 163 8 - 3 - 5 3 4 - 1
1964 8 - 3 - 5 1 > 2 -
)65 5 - 3 - - 2 - 1 -
1966 9 - 6 - 3 6 3 - -
Y 5 - 1 - 4 1 4 - -
168 11 1 5 - 5 6 5 - -
1969 - 3 - 1 - 2 1 2 - -
)70 5 - 2 - 3 2 3 - -
1971 8 1 3 - 4 4 4 - -




Totgl Actions 1939=71
Total Actions 1949=-T1

Totals 1949~71

Husband Pursuer
Defended Actions
Undefended Actions

Wife Pursuer
Defended Actions
Undefended Actions

Divorce Granted

Husband Pursuer
Wife Pursuer
Divorce Refused
Husband Pursuer
Wif'e Pursuer

]

52k
L

162

140

163
138



