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Scottish Law Commission

promoting law reform




The Scottish Law Commission
The Commission’s function 

· To recommend reforms to improve, simplify and update the law of Scotland
The Commission’s role
· To play a leading role in developing the law for the people of Scotland so that it is just, principled, responsive and easy to understand

What the Commission is
· An independent body set up under the Law Commissions Act 1965 to promote reform of the law of Scotland and make recommendations to Ministers for reform.  2015 was the Commission’s 50th anniversary year
· Funded by Scottish Government Learning and Justice Directorate – c.£1.5m budget for 2015/16
· Qualification to be Commissioner - 1965 Act, section 2(2)

-
holder of judicial office

-
advocate or solicitor

-
teacher of law in a university

· Current Commissioners - appointed by Scottish Ministers

The Hon Lord Pentland, Chairman (part-time)

D Johnston QC (part-time)
Mrs C Drummond
Professor H L MacQueen
Dr A J M Steven

· The Commission is part of the Government Legal Service for Scotland
· Staff structure

-
Chief Executive, 6 lawyers (4 part-time), and 5 administrative support staff, seconded from the Scottish Government
-
1 part-time consultant Parliamentary Counsel
-
3 legal assistants on fixed-term contracts

Also supported by librarian from Scottish Legal Information Centre (part-time).
What the Commission does
· Remit in section 3(1) of the 1965 Act - codification, elimination of anomalies, repeal of obsolete enactments, consolidation, simplification and modernisation of the law

· Formal sources of its work - programmes of law reform approved by Scottish Ministers, requests from government departments for advice and information, programmes of consolidation and statute law revision approved by Scottish Ministers, proposals for reform received from others

· Work breaks down into –

law reform projects – areas of law in need of reform are selected and researched and then recommendations made to cure the defects
consolidation – all provisions on one topic are gathered together for re‑enactment in one statutory provision, possibly with minor amendments if necessary to produce a better end product

statute law revision – a "spring cleaning" of the statute book to repeal spent and unnecessary enactments

advice and information to government or other bodies acting at instance of government – varies from informal advice on a small point to a more major exercise resulting in a published document

· Working methods - principles of project management - adherence to timetables

Investigate and analyse defects

Consider law of other jurisdictions

Devise possible solutions

Consult - through discussion paper, seminars; meetings with advisory groups
Analyse consultation responses
Formulate policy for reform

Instruct draft legislation (prepared by Parliamentary Counsel)

Make recommendations to Scottish Ministers in report laid before the Scottish Parliament (or, in reserved areas, to UK Ministers for laying before the Westminster Parliament)
· Ninth Programme of Law Reform: 2015-2017
· Current work

Moveable transactions (Security over corporeal and incorporeal moveable property; assignation of incorporeal moveable property)

Contract law in light of the Draft Common Frame of Reference
Defamation

Aspects of the law of prescription

Proprietary aspects of leases
Joint law reform projects: Law Commission for England and Wales/Northern Ireland Law Commission
Insurance law (with Law Commission for England and Wales)
Electoral law (tri-partite Law Commission project)
Statute law repeals (with Law Commission for England and Wales)
· Past record

-
246 reports and 162 discussion papers since 1965

     -
implementation rate of over 85% of pre-devolution reports; and a lesser rate for a period post‑devolution but rising now
· Impact of devolution

-
Scottish Ministers and the Scottish Parliament – reforming devolved areas of the law
-
need to consider issues of legislative competence under the Scotland Act 


1998, including compatibility with the ECHR and EU law

-
need to deal with requests for advice from Scottish Ministers

-
more Parliamentary time available for implementation?  NB the role of the  Delegated Powers and Law Reform Committee of the Scottish Parliament
· Commission recommendations enacted by Scottish Parliament

-
Adults with Incapacity (Scotland) Act 2000

-
Abolition of Feudal Tenure etc (Scotland) Act 2000

-
Leasehold Casualties (Scotland) Act 2001

-
Debt Arrangement and Attachment (Scotland) Act 2002

-
Title Conditions (Scotland) Act 2003

-
Agricultural Holdings (Scotland) Act 2003


-
Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003

-
Tenements (Scotland) Act 2004

-
Family Law (Scotland) Act 2006

-
Bankruptcy and Diligence etc (Scotland) Act 2007

-
Mental Health (Care and Treatment) (Scotland) Act 2008
-
Statute Law (Repeals) Act 2008

-
Sexual Offences (Scotland) Act 2009

-
Criminal Justice and Licensing (Scotland) Act 2010
-
Damages (Scotland) Act 2011

-
Double Jeopardy (Scotland) Act 2011

-
Land Registration etc (Scotland) Act 2012
-
Long Leases (Scotland) Act 2012
-
Legal Writings (Counterparts and Delivery) (Scotland) Act 2015 (as a Bill, this was the first to go through the Scottish Parliamentary procedure for certain Commission Bills)

-
Succession (Scotland) Act 2016 (the second such Commission Bill)

-
Bankruptcy (Scotland) Act 2016 (a consolidation)

· Recommendations recently enacted by UK Government/Parliament
-
Third Parties (Rights Against Insurers) Act 2010
-
Consumer Insurance (Disclosure and Representations) Act 2012

-
Partnerships (Prosecution) (Scotland) Act 2013

-
Statute Law (Repeals) Act 2013

-    Consumer Protection (Amendment) Regulations 2014

-
Co-operative and Community Benefit Societies Act 2014
-
Insurance Act 2015

-
Consumer Rights Act 2015
· Links with other law reform bodies

-
Law Commission for England and Wales and the Northern Ireland Law Commission, in particular for joint law reform projects
-    Member of Commonwealth Association of Law Reform Agencies; and the Commission hosted the 2015 CALRAs conference
-
Malawi Law Commission, following Scottish Ministers' Programme for Capacity Building for Justice in Malawi

· Website at:  www.scotlawcom.gov.uk
· @scotlawcom on Twitter
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