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a p~~lic prosecutor in an inferior Court i~ cases of co~on 

~ s~ary procedure expenses are net awarded agaL~3t 

8) • 

" 

J, 
i 

This immunity extends to the 

~his exemption appears not to 

It is not, however, the practice 

In ~~ appeal under the Crioinal 

Public prosecutors in ini'erior 

The root of the catter is said to be 

In this respect he is no·.... on the S3I:l.e foot-

195" 3ection 53(0)). 

irregular or oppressive. 

la>1 ::>ffences. 

ing ~3 the Lord Advocate. 

inferior court only. 

pub:':'c proaecutors unless the ~roceeding::; !lad. heen gross1.y 

ex~;~t to Gn ~ccused (S~~ary Jurisdic~ion (Scotlan~) Act 

I~ solecn procedure no expenses are awarded in a 

of ~eric= courts to award expenses agaL~st an accused in 

casas of coo=on law offences al~hough this has been done in 

ticss past (Hucei Alison). 

I~ cases of contravention of statute the r-rotection of 

EY.nenses in Criminal Cases. 

co~s houever, ~ere for~erly lia~le in expenses (cf. 

H~e, Alison; also~ e.g., Prentice 1843 1 Broun 561) but 

" 
~ ~=actice expenses appear not to have been eiven against 

SCOTTTSH ~\W COr.2iISSIO~. 

and c.oubt:a have been judicially expresse~ (~L::i. Advoc~te v. 

Ald=ed 1922 J.C."13). 

Appaal (Scotland) Act, 1926, no expenses are allowed on 

eit=.er side (Criminal Appeal (Scotland)' Act, 1926, section 

Al~so~) although 23ain the reasons for t~t arc not clear 

the priYi~eGed position of the Lord Advocate (Hume; 

re-2~~S o~scure. 

tr~a:. ?his rests on the practice of the Courts and the 

rea30~, although it has been the subject of comzent, 
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a ~~jlic prosecutor is more li~ited. ~hcre was foroerly 

60=~ doubt about" the position (~clker v. Jones 4 Irvine 

I 
I \ 



I 

dL. 

against a parson prosecutL~g i~ the public interest must 

derive its autr.ority exyressly or impliedly from the 

statute or order alleged to have been contravened (Sumnary 

I
( 

I 

• 

1
1
 

•
•


•
•
•
 

Jurisdiction (Scotland) Act, 1~54, Section 53(a». This 

rule applies to expenses L~ the inferior court only (of. 

Ross v. Stirling 1869 , Couper 336). It is not always 

easy to lenow ~hen such authority is iaplied. Some statutes 

expressly provide for an ~ward ,r expenses again3t an 

accused and are silent upon' the question ~f ~xpenses agai~st 

/ 
a prosecutor. In the absence of express authority Courts 

have upon occasion derived ~uch authority freD what P2S 

been described as "fair and equitable inference" (Todrick ';'", 

~ilson 1891 18 R. (J.C.) 41; cf. also C~.ristie v. Ad2~son 

1 Irvine 293). The 1954 Act itself is silent upon the 

question of an a~ard of expenses to a person prosecuting L, 

the public interest in a case of contravention of statute. 

There is statuto~J li~itation (S~~y Jurisdiction 

(Scotland) Act, 1954. Section 53(c), (e) ant Tb.ird Schedule}, 

which Dust be strictly olJserved (Stevlart v. i:cHiven 1891 

18 ~. (J) 36), to an a~ard of expenses to a prosecutor but 

such licitation does not apply to an a~ard cf expenses to 

an accused (J. & J. Cox 1~j. v. Lindzav 1907 s.c. 96). 

Expenseo ~ay be awarded 2gainst an ~ccused without 

icposition of a fine, or ~y be ordered to be ~et wholly 

or partly out of tea fine (Su~ary J~i~diction (Scotl~,d) 

Act. 1954. Section 53(d»). Expenses arG ~~t to be 

.equiparated~ith penalties (Elack v. East lothian Co~~tv 

Council 1943 J.C~ 1)0; but see Steua:::-t v. i.~acl)herson 

1918 J .c. 96). 

Some Acts wnic~ create statutory offences are silent 

upon the queDtion of expenDes either ~ay. This may raise 

the ~uestion whet~er there is an i~~erent power of aua=jing 

expenaQ~ in the CO~; concerned (Led~er~ood v, ~oKenna 

1M3 7:,: 261). rt 1J undorotood to be tha nT~nt!n~. 
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ho~ever, that e~?a~ses ere not a~arded in an inferior 

co~t against an acc~ed ~~less there is express statutorJ 

authority J but t~e :iigh Court nay do. so in an appeal 

(~~it:::o v. Clerl~ 1872 10~. 477); Sur:unary Jurisdiction 

(Scotland) ~ct, 1954, Section 71(3). 

7~e ~uestion 0= ex?e~ses on appeal by way of stated 

case in s~y procedure is regulated by section 71(3) 

of t~e 1954 Act~ ~he Court has absolute discretion to 

apa=d ex?e~ses either uay a~d the terms of Section 71(3) 

taken in conjunction ~ith the provisions of Section 

53(a) seem to L~di~ate t~t the Hieh Court ~y, in an 

appeal, give an a...~d of expenses against a public 

prosecutor in respect of proceedings in the Court below 

where tee Court below could not cocpetently have done so. 

~his ap71ies equally to co~on la~ offences and cases of 

contraventio~ of stat~te. Xhe High Court oay also a£end 

the order of ~ ir~erior Court as to expenses (Sucr~ 

J~isdiction (Scotlan~) ~ct, 1954, Section 73(2); cf. 

e.lso·::cClusl-=eY'T. 30yd 1916 S.C. (J.) 31). 

Appeal by uay of advocation or bill of suspension is 

also cocpetent. Appeal by way ot advocation is 1rifrequ~~t. 

In bills of ~spens1on or of advocation the High Court has 

a discretic~y ?q~er, ~~ca appears to rest on cocoon law, 

to a~ard expenses. Xhere appears to be no readily d1sce~~ 

=attar of ex?e~ses so ~ar as these different Dodes of 

a~peal are cocce~ad. 

7~e Ge~~ral rule ~~ a.~ appeal is that expenses rollo~ 

the event but c~~ts have been je~ous of their discretio~ 

L~ t~a ~4ttar (ct., e.g. ~aclntvra v. Linton 1876 3 Couper 

319). ~he insistence O~ preserving the discretion of the 

COu.rt3 is eviC!ant. not o:uy in appeala but in trials. I'li. 



• the main, jud~es hava ~a£en the view that the mere fact of 

acquittal uill not necessarily justify an award of ex,enses. 

to an accused. This view 1s of long standing and is 
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mentioned by ~~~e a.~d alison. One consideration that has 

weighed with judges. for example, is whether, altho~ a 

conviction has not bee~ secured, the prosecutio~ is never

theless justified, e.g., the defence may have succeeded on 

pure technicality (i.!atthaws v. Glasgow Iron Co. 1836 , 

Swinton 393). The conduct of the accused (Clvne v. Keith 

1874 14R. (J) 22) or of the case (Bole v. Stevenson 11 R 

(J) 10; ~alker v. 3nslie 2 F (J) 13) has also bean a 

caterial consideration. Expenses have been refused 

in test cases (Hallidav v. Batha:ate 1867 5 Irvine 382; 

Hart v. Hunter 8 F (J) 34). 

Socetices expenses ~ave been given both in the High 

and inferior Courts (e.g. f,!~carthur v. CD.!:lubell 2) R. (J)81) 

but gener~lly in the ~i~h Court only. i.ioncrciff ("Review 

"in Cri!rinal Cases") notes that the inclination is not to 

award expenses in t~e iuferior court unless the proceedings 

there have been slovenly, irregular or oppressive. (cr. , 
"- i 

Christie v. Adanson su~ra). It appears that it is now most 
", . 

infrequent tor t~e High Court to give expenses in the 
, "

Court below but it is generally icpossible to tell trOQ the " 
form of award uhether expenses have been given in both 

Courts or not. 

Sooetimes full expe~ses have been given, e.g.) where 

there ~~S been soca fundacental nullity or error in the 

proceedings. "and soo::etir:l.e3 there ha:s been a remit to 

taxation (ct. Rochiciolli v. '.'talker 1916 S.C. (J) 18; 

Christie v. Ada~son sunra), but it appears to be 3. 

general practice that, ~here an a~ard is ~de, the High 

Court codifies eXgenses. Otten such awards appear to 

be aI:bitrary a."l.d to taJ~~ littlQ or no aCcoWlt of the actl.l,al" 

~onor~1tt aleD Do~~enta to tna+. 
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to vary bet~een certain fairly 

:.:c.claren ( lI lli:penses in the 

11:~ts is ~O~ ~O~~ but i~ is noticeable that in general' 

~ a~a=d to a succ=ss:~ 2.??ellant see~s to exceed that to 

?rosecutor. ~~ere uay be some analogy with the 

rule ~ Sll~=2r-J trials ~~ereby the 3tatutory lioitations'6~ 

expe=ses a6aL~s~ ~ acc~e~ are held not to apply ~~en 

eXge::ses axe a,:7a=c.ec. to a..'1. accused. / 

ez?e~ses to ~ acc~sed ~~ere t~e prosecution is abandoned • 

~~ere is, ho~ev~r, statutory authority (3~ry Jurisdiction 

\Scot:~d) Act, 1954, Sectio~ 72(3» for an 'award of 

expe~ses. in t~e discretion of the Court, and limited to 

:~7e g~~eas, to ~ c.cc~sed ~here a prosecutor is not, in 

2~ere ~s been a ~ue3tio~, ~onever, as to ~hether t~e sta~-

utO=J l~t a~?lies ~~e~ t~e Court refuses to allo? the eo~-

vietion t~ be set aside of consent and the appeal proce~ds 

( <:::..,,.,,, 7 C''''-\~ 1C,iro J C 133),,___ • J-r •• •_~.__  

~~ere is'~o~ ?=ovi~ion for legal aid but that c~ot 

alleviate t~a ?osition of ?ersons· ~ho do not quality tor 

=~ ~~7 eve~t t~e provi~ion of legal aid c~ct 

i~~~~~~ CiSCU3S~O~ of t~e ~uestion of expenses as there =zy 

be ~~7 ~~3es ~~e=e t~e =atter ~ill no~ be rendered o~e o~ 

aca~e=ic i~te~est only ~~~ so cay 30 by default. 

era1 ?r~ct~ca for t~e Cou=t at t~e end ot the diet to nake 
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This ~ay i~ so~e degree be respo~sible for the present 

position whereby the Datter is largaly regulated by Court 

~ractice ~ which the basic principle involved is so~etices 

hard to d~cern. Authoritative judicial and textual 

pronounce=ents are inire~ucnt, ~articula:ly of recent years. 

Furthermore, SODa of the reported cases seem to concern 

specialities. One of the consequences is that it is 

difficult for ~~ accused, or his professional adVisers, 

to get any clear idea of t.is ri~~ts in the catter. 
/ 

16th Decenber 1966. 
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I 1 • Is it the case that in practice the question of expenses is 

seldo~ raisec either by the Crorl~ or oy a defender? 

2. Are there cases where an accused 1s deterred from pleading not 
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guilty in vie~ of ~he probable costs involved? 

3. Is there evidence of hardship occasioned to accused persons 

not enjoying legal aid on acco~~t of their being unable after 

acquittal etc. to recover expenses from the Crown? 

4. Are there ceses where, alt~ough the matter has not been 

rai~ed at the oar, it appears that there might have been grounds 

for a motion for expenses in favour of a person against whoa a 

conviction has not been secured? 

5. Are there cases where, although a person has not been con

victed, the Court in xhe.exercise of its discretion ~ou1d probably 

not have cons~dered a.~ a~ard of expenses justified for some reason 

e.g. the conduct of the defence. or the fact that the prosecution 

has failed upo~ some technicality or through sooe circUIDatance in 

~hich the prosecution cannot reasonably be held to be at fault? 

6. Wnen the 5igh Court anards e~penses to a successful appellant 

against convic~ion or respondent in an appeal are expenses with a.~y 

frequency give~ L~ the court belo~? 

7. Should eI?enses be a\larded to an accused person 1£ lie is 

acquitted. or ir the charge against ~ has been dropped, and for 

what reasons? 

8. Should the Crown be empowered to recover expenses from a !. 
convicted pers~n, a~d for what reasons? 

9. If the all.S::ler to Question 7 a.!ld/ora isin the affirmative on 

~hat basis shoald the ex~enses be awarded? Should the Court be 

3r~ted discre~ionary pouers and TIithL~ nr~t lioits? Should the 

expenses be l~ited in any way? Should the principles governing 

en award of eX?enses to a~ accused be the same as those applying to 

en award of expenses to the Crown? 

10. Should special princ~tles a~ply to the award of expenses in
 

2Iipeals?
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