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PART ITI
ALIMENT

Section A: General

Nature and nurpose of alimentary oblivation

2.1. A legal obligation to provide aliment may be seen in four
different ways.
(1) It can be seen as a method of providing support within the

family, the emphasis being on family solidarity. This "family
support" approach regards it as normal and acceptable that the
law should intervene to compel a man to fulfil his family
obligations. Aliment is part of family lawr./E As a variant or
extension of this approach, the legal obligation of aliment may be
seen as the outward expression of what is,or ought to be, a deeply
felt sense of family obligation. Even if it were shown that the
private law obligation of aliment is to some extent inefficient as
a method of compelling the provision of support which is not being
provided voluntarily, it might still be argued that the law should
recognise and express an obligation which is widely felt to be
binding and whiech is voluntarily fulfilled in the overwhelming
majority of families. On this view, the law may even have a
hortatory role to play.

(2) The obligation of aliment can be seen as a way of providing

support for the indigent, the emphasis being on relief of the

ratepayer or taxpayér. This may be called the "poor law" approach
since the point of departure is the poor law or its equivalent.
This approach regards it as abnormal or undesirable to interfere
with a man's freedom to do as he likes with his own property or
income, and believes that such interference snould be confined to
the bare minimum necessary to protect the public purse; In such a
system, the obligation of aliment will tend to be regarded as part
of the poor'law.2

Tsee e.g. the civil codes of France, Germany, Italy,
Switzerland and many other countries.

“See e.g. the (English) Poor Law Act 1930, s.14. Similar

"family responsibility statutes" were enacted in many states

of the U.S.2. BSee Annotation on "Nature of care contemplated by
statute imposing general duty to care for indigent relatives.”
92 American Law Reports Annotated; 2nd series, p. 348.



(2) The obligation may be seen as g way of re-allocating
resources and redressing injusticesg on the breakdown of a
marriage. This approach will often invblve the conferring of
discretionary powers on courts dealing with marital breakdown.
The obligation of support, as such; may play a background or
subsidiary role. There may well be dispute as to whether, in
exercising their discrétionary powers, the courts are, or ought
to be, giving effect to an alimentary obligation, or awarding a
substitute for an'alimentary obligation, or awarding
compensation for loss of an alimentary obligation br simply
trying to achieve an equitable adjustment of a situation often
complicated by the de facto economic dependence of many‘married
women and the presence of minor children, and sometimes
complicated also by questions of matrimonial propertya.
(4) The obligation may be seen as supplemental to, or a part
of, succession law. In Appendix A, we show how the harshness of
a succession law based on primogeniture was modified in

Scotland by requiring the heir to aliment his brothers and
sisters.4 The "family provision" legislation of New Zealand,
England and other Commonwealth countries can likewise be seen as
a derogation from the principle of complete testamentary
'freedom.s It would be legislatively possible for a legal system
to recognise no alimentary obligations between living relatives
but to méke aliment a major plank of its succession law.

Support of dependants could be seen as one of the main purpdseé'
of succession law; and aliment could be seen as relating
primarily to support out of a deceased relative's estate.

5An.ir_ltéresting conspectus of this aspect of the law is to be
found in the symposium on "Alimony" in 6 Law and Contemporary
Problems (1939, 183-3%21, . N . _

4Appendix A, para. 2.

®See Laskin, "Dependants' Relief Legislation," (1939) 17 Can.
Bar Rev. 181 for a comparison of the English legislation of
1938 with earlier New Zealsnd and Canadian legislation to like
effect. See now the (English) Inheritance (Provision for
Family and Dependants) Act 1975. - ST



2.2. Most of the legal systems which we have examined seem to
contain a mixture of these approaches. Broadly spesking, however,
it can be said that the first approach, often with an admixture of
the third, predominates in civilian legal systems, whereas a
mixture of the second, third and fourth, usually involving
discretionary powers on the part of the courts, predominates in
English law and systems derived from it. In this respect,
Scotland is in the civilian camp.6

2.3, This Memorandum is not directly concerned with rights of
recourse by the state, public agencies or local anthorities
against liable relatives. We deal, however, in Part V with some
of the questions raised by the relationship between public and
private law in this sphere. For the moment, we leave out of
account the second, or poor law, view of aliment.

2.4, We think it leads to confusion to lump together the first
and third views — aliment between the parties to a subsisting
relationship and financial provision on divorce. We therefore
leave for later consideration, in Part III, the problems of
financial provision in divorce and similar situations of marital
breakdown. We also leave for later consideration, in Part Iv,
aliment payable on the death of a liable relative.

2.5. That leaves the first approach to aliment - the family
support approach. We consider that at the present time the legal
obligation of aliment may properly be regarded as designed to
provide support within the family and perhaps also to recognise and
express a widely felt sense of obligation to support members of the
family. It is obvious that this approach must lean heavily on
prevailing notions of the family and of family obligations.

O'he case of Maule v. Maule (1825) 1 W. & S. 266 (see
para. 2.7137 below) provides a very fine example of the clash
between the first and the second views of aliment.




Do we need a private law obligation of aliment?

2.6.- It can be argued that the relief of need has

become very largely a public law task, that the indigent person
will in most cases look to the state rather than to his relatives
for support, that the state's rights of recovery from liable
relatives are limited in law and in many cases worthless in fact,
and that in this situation it would be better to recognise these
realities and to abolish the relative's obligation of aliment
altogether. There are, however, cases where this obligation is
valuable and readily enforceable. The number of actions for
aliment in the sheriff courts each year is not negligible as the
following table shows:

TABLE

ACTIONS OF ALIMENT DISPOSED OF BY FINAL
JUDGMENT IN THE SHERIFF COURT: 1969-1974

Type of action 1969 | 1970 | 1971 1 1972 1973 | 1974

Actions of separation

and aliment 181 | 155 | 164 | 206 | 169 | 190
Actions of adherence _ 1

and aliment 114 105 g9 110 78 74
Actions of affiliation L

and aliment 312 302 263 237 184 223
Other actions for

aliment | 241 273% 297 | 295 295 299

Total 848 835 823 848 736 786

Source: Civil Judicial Statistics for Scotland for the years
1969 to 1974 Table “10; unpublished annual returns of business
by the sheriff courts to the Scottish Home and Health Department
or Scottish Courts Administration for the years 1969-1974,




In addition, aliment for children, and interim aliment for wives,
is awarded in several thousand divorce actions each year and a
few decrees for aliment are granted in the sheriff's small debt
court. There are no published statistics on these types of
action. Nor do we know how many decrees are actually complied
with or enforced, but such statistics as have been published
suggest at least that there is a continuing demand for decrees
for aliment. There is no way of knowing how many people who at
present pay aliment reluctantly but voluntarily would cease to
pay at all if the legal obligation no longer existed in the
background. The cost to the taxpayer of abolishing the
obligation to aliment might be substantial.

2,7. We note that the Finer Committee on One Parent Families,
which was sharply critical of many aspects of the private law on

7

In relation to one-parent families (which alone came within its

aliment, nevertheless did not suggest its complete abolition.

terms of reference) the Committee suggested a radical change in
the method of providing support, involving a shift from private
law to public law technigues, but it did not suggest the
abolition of the absent parent's liability. We discuss the
Committee's proposals in Part V under the heading of the
"Relationship between Public and Private Law". For the moment it
is sufficient toc note that the Finer Committee proposals pre-
suppose a system whereby relatives, and not only the state, are
liable to provide aliment, whether it be provided directly, or
indirectly through reimbursement of an administrative authority.
The Committee's proposals do not make any less necessary &
consideration of which relatives should be liable, on what
conditions, to provide what support.

2.8. We think, moreover, that the argument for abolition
concentrates too much on the pathological situation - the broken
family, the defaulting husband, the abandoning parent - and
ignores the normal situation. !Most men and women do support
their families. Doubtless they would continue to do so if

the legal obligation were removed, but as we have suggested in

7Cmnd. 5629, 1974,



paragraph 2.1. above, there is perhaps some force in the
argument that the law has an expressive function to fulfil.
People recognise an obligation to support certain relatives and,
by and large, fulfil it. It is the sort of obligation which
they would expect to find recognised and expressed in the law.

2.9, VWe invite views, but our present view is that the private
law obligations of aliment should continue. (Proposition 1).




Section B: The Earties to the alimentarz relationshig

Parties liable

2.10. General considerations. The tendency in the law

relating to the right of recourse of public agencies against
liable relatives has been to restrict the classes of relatives
bound to provide support. Under the Ministry of Social
Security Act 1966, recovery is possible only from a person's
husband or wife, or from the parents of a-child under sixteen.1
There is no recourse against the children of indigent old
people, or against grandparents, or against step-parents or
relations through marriage. Similarly, under the Social Work
(Scotland) Act 1968, only parents (not step-parents or grand-
parents) can be obliged to contribute towards the maintenance
of a child in care.2 This tendency has not been reflected

in the private law on aliment. Grand-parents and grand-
children in the legitimate line, for example, are bound

by a reciprocal obligation of aliment. It is difficult to know
whether a more restrictive approach would be in accordance with
public opinion. We hope that comments on our Memorandum will
throw some light on this. As the question is whether a
potentially onerous obligation should be imposed by law on
particular individuals, we think that there should be a certain
presumption against the imposition of a liability %o aliment.
Tt should be confined to those cases where there would be
general recognition that it is Jjustified.

2.11. It would probably be generally accepted that an
alimentary obligation is justified only if there is a tie of
family or blood relationship or some similar link between the
alimentary debtor and alimentary creditor. We doubt whether the
mere existence of a blood link alone would be widely regarded
today as justifying the imposition of an alimentary obligation,
and our general approach will be to look for somé other
justification - for instance, that the person in guestion has
himself assumed the liability (by marriage, for example, Or by
bringing a child into the world, or by adopting a child) or may

Tss. 22, 23, 24, %6(1).
23.80(1).



be equitably bound to aliment someone (such as an aged parent)
who has supported him at an earlier stage in life. On many
points our conclusions must be tentative. We can merely set out
the arguments, point to the legal position in other jurisdictions,
express a preliminary view, and invite comments.

2.72. Husband and wife: reciprocity of obligation. Under the
present law of Scotland, a husband is bound to aliment his wife.
This depends on the common law. The wife's obligation to support
her husband was never clearly recognised in the common 1aw.5 A
statutory obligation is now imposed by section 4 of the Married
Women's Property (Scotland) Act 1920. This may not be exactly
the same as the husband's obligation. The section provides that:

"In the event of a husband being unable to maintain himself
his wife, if she shall have a separate estate or have a
separate income more than reasonably sufficient for her own
maintenance, shall be bound out of such separate estate to
provide her husband with such maintenance as he would in
similar circumstances be bound to provide for her, or out
of such income to contribute such sum or sums towards such
maintenance as her husband would in similar circumstances
be bound to contribute towards her maintenance."

The doubt whether the spouses' obligations are identical arises
because of the words "unable to maintain himself". Does this
mean that the wife's obligation does not arise if the husband
can maintain himself at subsistence level? If so, there is a
difference between the wife's obligation and the husband's,
because a husband may be bound to pay a suitable aliment to his
wife even though she has the means of bare subsistence.

2.1%. On a certain view of marriage, it is arguable that there
should be ne alimertary obligation between 8pouses.4 Marriage
would be gseen as a free relationship between independent and
equal citizens, no more bound to support each other than, say,
two students sharing a flat. We doubt whether this wview would
command wide acceptance in Scotland. Our own view is that, if
private law obligations of aliment are to exist at all, the
obligation between spouses should continue. We have no doubt
that it should be fully reciprocal. It is reciprocal for

3See note 4% to para. 8 in Appendix A‘below.

“Phis view has been urged in Denmark. See Pedersen, "Recent
Trends in Danish Family Law" (1971) 20 I.C.L.Q. 332 at 339,



purposes of the supplementary benefit law.5 The Law Commission
for England and Wales has suggested that "the time has come ...
when the law should recognise the duty of each spouse to
support the other".6 In French law the reciprocity of the

obligation has been recognised for centuries.7 We therefore

suggest that there should be fully reciprocal obligatioms of
aliment between husband and wife. (Proposition 2).

2.4, Polygamous marriages: The position of a party to a

polygamous marriage requires separate consideration. Two
points are clear. First, if supplementary benefit is provided
to a wife of such a marriage, the state can recover from the
husband: the liability to maintain a "wife" for purposes of
supplementary benefit extends to the wife of a polygamous
marriage. Second, the Scottish courts are not precluded from
entertaining proceedings for, or from granting, certain decrees
by reason only that the marriage to which the proceedings
relate was entered into under a law which permits polygam.y.9
The decrees in question include decrees of separation and
aliment, adherence and aliment, or interim aliment.qo There
is, however, no provision which gives the spouse of a
polygamous marriage a right to aliment. This question remains
undecided. It may be that a Scottish court would hold that a
husband was bound at common law to aliment his wife or wives

even though the marriage was polygamous, and that the words

5Ministry of Social Security Act 1966, s.22. Notice however,
the husband-oriented rules in Sch. 2 on aggregation of the
resources of cohabiting spouses.

6Working Paper No. 53, Matrimonial Proceedings in Magistrates'
Courts (1973) para. 34,

7It seems to have been recognised as early as the 16th or 17th
centuries: see Braye, De L'Obligation Alimentaire: BEtude
Historique et de Legislation Comparée (Theése, Nancy, 1903)
p.85: see now Code Civil art., 212,

aImam‘ Din v. National Assistarnce Board [1967] 2 W.L,R.257.

“Matrimonial Proceedings (Polygamous Marriages) Act 1972, s.2.
101114,



"husband" and "wife" in séction 4 of the Married Women's
Property (Scotland) Act 1920 include the parties to a
polygamous marriage. It is possibly implicit in the 1972 Act
that there should be such a right. But there remains an element
of doubt. For the removal of this doubt, we recommend that it
should be provided by statute that the reciprocal obligsations of
aliment between husband and wife exist between the parties to

a polygamous marrizsge (Proposition 3.) We have in mind here the
obligation between a husband or husbands on the one hand and a
wife or wives on the other. We have not thought it necessary
to consider whether a man's wife should be bound to aliment

the man's other wives, still less whether. one husband should be

bound to aliment another.

2.15. We considered whether marriage for purposes of aliment
ought to include a putative marriage - that is, a void marriage
which has been contracted in good faith by one or both of the
parties -~ to the effect of conferring a right of aliment on the
innocent Spouse.qq This question, however, is best dealt with in
relation to the court's discretionary powers on marriage
breakdown, and we revert to it in Part III.

2.16. Parent and legitimate child. Scottish private law
recognises a reciprocal obligation of aliment hetween parent and
legitimate chj.ld.,15 At one time, actions for aliment by parents
against their children were fairly common.14 They are now rare‘?IES
and it may be that abolition of the legal obligation to support
parents would make little practical difference, while bringing

11Berthiaume V. Dastogg [1930] A.C.79.

qgsee para. 3.121.

3366 e.g. Thom v. Mackenzie (1864) 3 M,177; Hamilton v. Hamilton
(1877) 4R. 688; Duncan v. Duncan (1882) 19 S.L.R. 696; Firfe
County Council v. Rodger 1937 S.L.T, 638; Dickinson v.
Dickinson 1952 S.C, 27.

14

In Palmer v. Palmer (1885) 2 Sh. Ct. Rep. 55, Sheriff Lees
said that "hundreds of actions of this kind are disposed of ...
in the Small Debt Forum ....".

.

'’The most recent reported example appears to be Jack v. dJack
(1953) 69 Sh. Ct. Rep. 34. In the Civil Judicial Statistics
for Scotland, alimentary actions between parents and children
are not shown as separate units.

10



about a slight simplification of the law. On the other hand,
the present law may well express a widely felt obligation.
Legitimate children are bound to support their parents in
Frenchéq6 German,17 and Italian law18, among many other519 but
not in English law. If the obligetion continues to be
recognised in Scots law, it does not follow that a parent need
be entitled to aliment in all cases. It may be, for example,
that a parent should be denied aliment if he has abandoned his
child in infancy. But we deal with such questions below"" where
we consider the effect of conduct on alimentary obligations.

We also deal below2q with the question of an age-limit cutting
off the child's right to aliment. For the moment we are
concerned with the princirple. Should a parent, in principle
rule, be entitled to aliment from his legitimate children?

As a starting point for discussion, we put forward the

proposition that  reciprocal obligationsof aliment between a

parent and his or her legitimate child should continue to he
recognised. (Proposition 4.)

2.17. Parent and adopted child. Under section 8 of, and
Schedule 2 to, the Children Act 1975, adoption extinguishes the
alimentary obligation between the blological parents and the

child and creates a new reciprocal obligation between the
adopter (or adopters) and the child. So far as aliment is
concerned, the adopted child is in the same position as a
legitimate child.22 We think that this should continue to be
the case and suggest that, for the purposes of aliment,'an
adopter and hig or her adopted child should (as under the
existing law) stand to each other exclusively in the position of

parent and legitimate child. (Proposition 5.)

ag,

"“Uode civil art. 205.
178.6.B. art. 1601.
180ivil Code art. 433.

ngee e.g. Greek Civil Code art. 1476; Code civil Belge,
art. 205; Chloros, Yugoslav Civil Law p. 108 (1970),
Ogee paras. 2.132.-2.134.
1See para. 2.131.
22It is no longer the case that an adoption by an unmarried
mother of her own illegitimate child does not extinguish the
natural father's alimentary liability. See the Report of the

Departmental Committee on the Adoption of Children Cmnd. 5107,
. 1972 paras. 102 and 115.

11



2.18. Parent and illegitimate child. Under the present law of
Scotland, a parent is bound to support his or her illegitimate
child. An illegitimate child, however, is not reciprocally bound
to support the parent,25 and the question arises whether this
latter rule should be changed? The tendency of the law has been
to place the illegitimate child in the same position as the
legitimate child. Illegitimate children have the same rights

as legitimate children to recover damages for the death of
either parent24 and vice versa.25 They have full rights of
intestate succession in relation to both parents and vice versa.
One of the few remaining distinctive features of the legal
position of the illegitimate child is the one-sided nature of
his alimentary relationship with his parents and it is arguable
that it too should be removed. The case for abolition of this
distinction is, of course, strongest in relation to a child of
a stable non-marital union who has been brought up by his
parents just as a legitimate child would be. On the other hand
it may seem unfair and undesirable to make an illegitimate child
liable to aliment a father who has never écknowledged or
supported him. The father of a legitimate child, however, may
also abandon him in infancy and we are not satisfied that there
is any important difference between the legitimate child, born

_ Just after a divorce, who never sees his father, and the
illegitimate child who never sees his father. The blood

26

23013rke v. Carfin Coal Co (1891) 18 R.(H.L.) 63. At one time
it was thought that an illegitimate child was bound to aliment
his or her mother. See Wilson v. Todds (1867) 3 S.L.R.192;
Mays v. Keir (1888) 5 Sh. Ct. Rep. 71 (where the sheriff
referred to the "natural obligation" to maintain parents,
whether the child was legitimate or illegitimate.

2 aw Reform (Miscellaneous Provisions) (Scotland) Act 1940,

s.2(2).
“SLaw Reform (Damages and Solatium) Act 1962, s.2.

265uccession (Scotland) Act 1964 as amended by the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1968, ss.1-3.
See also s.5 which has the effect that an illegitimate child
is covered by the term "child" in a will or other deed made
after 25 November 1968 unless the contrary intention appears.

12



relationship is the same in both cases. We suggest that the
alimentary relstionship should also be the same, the deserting
or sbandoning parent being dealt with by taking conduct into
r;lc:c:onmt.‘g‘7 We therefore suggest that the alimentary
obligation between parent and illegitimate child should be the

same as that between parent and legitimate child

(Proposition 6.)

2.19. In France, a similar recommendation was made by the
Commission on.the Reform of the French Civil Code in 1952,28
and that the law of % January 1972 has now given the
illegitimate child whose filiation is established the same
rights and the same duties SS a legitimate child in relation to
his father and his mother.2? In West Germany,the alimentary
obligation between parent and illegitimate child is now
reciprocal and (if the child is recognised by the father or if
paternity is declared) exactly the s%me as the obligation
vetween parent and legitimate child.”O The Italian Civil Code
also provides for a recipggcal obligation of support between
pasrent and natural child.”  Article 6 of the Council of

Europe Convention on the Legal Status of Children Born out of
Wedlock, provides as follows:-

", The father and mother of a child born out of
wedlock shall have the same obligation to maintain the
child as if it were born in wedlock.

2. Where a legal obligation to meintain a child borm in
wedlock falls on certain members of the family of the
father or mother, this obligation shall also apply for the
benefit of a child born out of wedlock."

It will be noted that this provision applies only to

obligations to aliment the child and not to the child's
obligation to aliment his parents or other relatives. It
represents, nevertheless, yet another important step towards the
assimilation of the legal status of illegitimate children to
that of legitimate children,

2'78.ee paras. 2.1%2-2.134, below.

28npayvaux de la Commission de Réforme du Code Civil (1952)
Pp. 101-102. See also arts. 1 and 2 of the Project adopted by
the Commission. In Sweden there has been no difference since
1949 bpetween the illegitimate and the legitimate child with
regard to aliment. See Sundberg, "Marriage or No Marriage in
Swedish Law" 20 I.C.L.Q. 223 at 226 (1971).

29Code civil art. 334 (new).

3OPedamon, La loi allemande du 19 aout 1969 sur ls condition
juridigue de I'enfant illegitime. D.1970 Chron.153.

3,IArt. 425, It should be noted, however, that there are
limitations on the circumstances in which natural paternity
can be judicially declared. See arts. 269-271.
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Father's liability to mother of illegitimate child

2.20. The Finer Committee on One-Parent Families drew attention
to the question whether, in English law, the father of an
illegitimate child should be liable to support not only the child
but also, during the child's dependency, the mother of the child.
They pointed out that: S '

"the distinction between the obligation to support the mother
and the obligation to support the child is to some extent
artificial. The child requires the presence of the mother,
and much of the cost of maintaining her, especially in the
necessities of rent, heating and the like, may quite
reasonably be regarded as part of the cost of maintaining
the child .... The father is a partner in the conception
and, especially when the means of preventing it are easily
available, ought to share in the real economic costs of

the results. These include the value of the services which
the mother renders in taking responsibility for caring

for the child ~ a responsibility which, given what we know
of the lives of unmarried mothers, changes her life
dramatically and, on the evidence we had, almost always

for the worse.

Factors of the kind last mentioned may argue for a
reconsideration of the law of affiliation in general,
although we are well aware of the existence of strong
countervailing arguments against the extension of the
private law obligation to maintain to the unmarried mother32
as such. We have decided not to trespass on this ground."

A similar problem arises in Scots law.

2.27. Under the present law, the father of an illegitimate
child is not liable for aliment, as such, for the child's mother.
He is, however, liable for a sum in respect of ihlying expenses,
in the award of which the court in an action of affiliation and
aliment is directed to "have regard to the means and position of
the pursuer and the defender, and the whole circumstances of the
case".?? If the child dies under the age of 16, the father is
also liable for reasonable funeral expenses jointly with the
mother "or in such proportions as the sheriff on summary |
application may determine".34 In these limited respects, the
law already recognises that the father "ought to share in the

520und. 5629, (1974) paras. 5.195 —5.196.

2cf. Illegitimate Children (Scotland) hct 1930, s.1(2); see
also Social Security Act 1975, 5.23(2)(b) (court must disregard
maternity benefit in awarding inlying expenses to the mother
of an illegitimate child. ' :

541930 Act, s.5.
o



economic costs of the results" of the conception, otherwise than
by merely paying aliment for the child. In certain cases, an
action for damages for seduction could be raised by the

mother?5 but this remedy, even when theoretically available,

is nowadays little used.

2.22. Comparative survey: It is interesting to note that
West German law specifically regulates the claim to aliment of
The mother of an illegitimate child ageainst the father. First,
the father has to provide the mother with aliment for th% period
from six weeks before until eight weeks after the birth. 6
Second, this period can be extended, but not beyond four

months before arone year after the birth, if (a) the mother
cannot work because of the pregnancy or because of illness
resulting from the pregnancy or the birth or (b) the mother
cannot work, or can undertake only limited work, because the
child could not otherwise be cared for37. The mother's claim
ranks after the claim of the man's wife and minog unmarried
children but before that %5 nis other relatives. S It
prescribes in four years.

2.2%, The French civil code provides that, if a paternity
action is successtul, the court can order the father to
reimburse the mother the whole or part of her inlying expenses
and cost of support during thﬁothree months before and the .
three months after the birth, without prejudice to any
action for damages she may have under the general principles
of the law of reparation. L

2.24, OQur proposals. The difficulties of proof in actions
of affiliation are such that the results are bound to be

somewhat arbitrary. Some fathers escape liability because
paternity cannot be proved against them, while a few may have
paternity unjustly fastened on them. Our enquiries suggest

that, of those who admit paternity or have it proved against

them, many can ill afford to pay aliment for the child, far

less the mother. An extension of the law might therefore

increase the element of arbitrariness without benefiting a

large number of mothers. On the other hand, there is force in
the argument that the real cost of bringing up the child may often

> Walker, Civil Remedies (1975) p. 988.

363 .G6.B. art. 1615 1(1) (added by law of 19 August 1969).
5714, art. 1615 1(2).

2814, art. 1615 1(3).

5%14. art. 1615 1(4).

4OGode civil art. 340-5.

441.3. under code civiljarts. 1382 and 1383.
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include the cost of maintaining someone to look after the child.
We suggest later, however, that this element might in
appropriate cases, be included in assessing the needs of the
child. For the rest, we think that some extension of the idea
of inlying expenses,on the lines of the German provision
considered above might be a useful compromise between two
opposing points of view. We suggest for consideration that

the liability of the father ¢of an illegitimate child for the

mother's inlyine expenses should extend to liability for the suppart

of the mother for a period of, say, six weeks before and eight

weeks after the birth, with the possibility of an extension of

this period (bgt not beyond say, four months before or one year
after the birth) if the mother cannot work as a result of the

pregnancy, the birth, or the need to care for the child.

(Proposition 7).

Grandparent and grandchild (and remoter ascendants and
descendants)

2.25. BScots law:  Under the present law there is a reciprogal
obligation of support between grandparent and grandchild in the
legitimate line, but this arises only if the intermediate
generation is unable to provide support.42 Thus, young children,
whose parents are dead or unable to provide support, can claim
aliment from their grandparents.43 And grandparents, whose
children are dead or destitute, are entitled to aliment from

their grandchildrenﬁq |

“2see Smith v. Smith's Trs. (1882) 19 S.L,R. 552,

4335ee Wilson v. Kirk Session of Cockpen (1825) 3 S.547; Pagan V.
Pagan (1838) 16 5.%99; Jameson v. Jameson (1845) 8 D.86; Smith
Vo Bmith's Trs. (18825 T9 S.L.R.553; Belil v. Bail (18905 —
17 R.549; Beil v. Bell (1895) 2 S,L.T. 598; Parish Council of
Leslie v. Gibson's Trs. (1899) 1 F.601; Garden v. Garden (1899)
15 Sh. Ct. Hep. 274; Mackenzie's Tutrix v. Mackenzie 1928
g.L.§.649; Perth,Parish Council v. LTavendale (1929) 46 Sh.

t. Rep. 46.

44’l‘he grandchild's reciprocal obligation is stated by all the
authorities. See Fraser, Parent and Child (3rd ed. 1906)
P. 136 and authorities there cited. But its actual emergence
would be fairly unusual. For one reported example see
Muirhead v. Muirhead (1849) 12 D.356.
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2.26. A person is not bound to aliment his child's
illegitimate child?® It seems never to have been expressly
decided whether a person is bound to aliment his illegitimate
child's legitimate child, but probably there is no such
obligation.46 It is clear that an illegitimate child, as he is
not bound to support his parent, is not bound to aliment that
parent's parent. And it seems equally obvious that the
legitimate child of an illegitimate child is not bound to
aliment the latter's parents.

2.27. Under the Adoption Act 1958 adoption did not terminate
the alimentary obligation between the child and his natural
grandparentﬁ7 Nor did it give rise to any obligation between
the child and his adoptive parents' parents. This situation
has now been remedied by the Children Act 1975°C which places
the adopted child in the same legal position for most purposes,
including aliment, as a legitimate child of the adopter or
adopters.

2.28. Comparative survey of other laws: In English law there
is no obligation of support between grandparent and grandchild
(although under the old poor law the parish authorities had

a right of recourse against grandparents)“9. As we have geen,
grandparents and grandchildren were not "liable relatives" for
the purposes of nationalassistance and are not "liable
relatives" for the purposes of supplementary benefit. Bcots
law therefore differs from English law on this point. In many
foreign countries, however, an alimentary relationship between
grandparent and grandchild is recognised, sometimes to a
greater extent than in Scots law.

45
Nicoll v. Magistrates, Heritors and Kirk Sesgsion of Dundee

(1832) 10 8.670.

46
Cf. the dicta in Corrie v. Adair (1860) 2D.897 and Clarke
v. Carfin Coal Co. (1891) 48 R.(H.L.) 63. Note also that the
prevailing view is that the parent's obligation to the
illegitimate child itself flies off when the child is
"launched in the world" and does not revive on supervening
indigence., See Archibald v. Millan (1911) 27 Sh. Ct. Rep.
313. This makes it extremely unlikely that there would be any
obligation to aliment the child of the illegitimate child if
the latter had once become self-supporting.

#78.13 of the Adoption Act 1958 was limited to the parent/
child relationship.

48 .
Section 8 and Sch. 2: the Act has not yet come into force.

“see Nicholls, History of the English Poor Law p.190 (1898 ed.)
Blackstone, Bk. I, chap. 16, p.448 (10th edn. 1787).
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2.29. In France, there is a reciprocal obligation of aliment
between graudparent and grandchild in the legitimate line .20
Formerly illegitimacy introduced an element of doubt>1 but the

law of 3% January 1972 provides that an illegitimate child

whose filiation is established enters into the family of his
parent,52 so that he now has the same alimentary relationship with
his grandparents as has a legitimate child.b?

2.%0. Similarly, in West German law there is a reciprocal
alimentary obligation between grandparent and grandchild, and
since 1969 this applies equally in the case of an illegitimate
child whose paternity is established.54 '

2.31. Under the Italian Civil Code, grandparents and
grandchildren in the legitimate line are requgged to provide
support, failing the intermediate generation. A person is
bound to aliment the legitimate descendants of his natural child
and to provide "such support as is strictly necessarg" to the
natural children of his legitimate or natural child.-®

2.%2. BSouth African law, too, goes beyond Scots law in one
respect in that it recognises an alimentary obligation on the
maternal grandparents to aliment their illegitimate grandchildren
if the parents are unable to do so.

2.33. Qur proposals: The present Scots law seems to represent
an uneasy compromise: an alimentary relationship between
grandparent and grandchild is recognised in the legitimate line
but not if illegitimacy intervenes. There appear to be three

main possibilities:

1. The law could be left as it is.
2. The obligation could be extended to cases where
illegitimacy intervenes.

D0ode civil arts. 205 and 207.

2IThe ancien droit hesitated sbout the alimentary relationship
in this situation and the Code Civil did not deal expressly
with the problem. Some authors thought there was an obligation
between a person (P) and the legitimate children of his
illegitimate child but not between P and the illegitimate
children of his legitimate child. See Braye, op. cit. supra
note 7, at pp. 54=-60 and Pélissier, Les Obligations
Alimentaires, Thése, Lyon, 1961, at pp. 108-114,

5200de civil art. 334 (new).

55This was recommended by the‘Commission on the Reform of the
Civil Code in 1952. See their Travaux 19%1-52 pp. 101-10% and

art. 1 of the project adopted by them.

54Law of 19 August 1969. Before 1969 a reciprocal obligation
existed between the illegitimate child and his or her maternal
grandparents.

gZArt. 433, : | | :
Art, 435, These rules must, however, be read in the'li§ht of
the provisions on illegitimate filiation in arts. 250-279,
which limit the availability of Jjudicial declarations of
paternity.

57Maasdor8, ' 8 African Law, Vol. 1 p.208 (9th
ed. by .GO all’ - :
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3 The obligation could be abolished.

2.34., We do not favour the first possibility. We can see no
good reason for distinguishing between the legitimate child

{who may have had only the slightest contacts with his
crandparents) and the illegitimate child (who may have been
brought up by his grandparents). It is impossible to generalise
about the factual nature of the relationship between grandparent
and grandchild, whether or not illegitimacy is in gquestion, and
the blood relationship is the same in both cases. Again we
refer to the provision of the Council of Europe Convention
guoted in paragraph 2.19. above.

2.35. Of the two remaining possibilities, we tend to favour

the abolition of the alimentary obligation between grandparent
and grandchild. The following considerations have weighed with
us. First, cases where the legal obligation is important are
rare (given the fact that the intermediate generation is
primarily liable) so that abolition would simplify the law
without causing hardship to many individuals. Second, while a
parent's liability may be justified on the ground that he
brought his children into the world, it is less convincing to
apply the same argument to grandparents. A person has very
little control over the number of his grandchildren. Third,

the factual relationship between grandparent and grandchild is
likely, in most cases, to be less close than that between parent
and child, so that the alimentary obligation must rest to a
much greater extent on the simple fact of blood relationship.
Fourth, it is less easy to regulate specifically the effect
which the conduct of a grandparent or grandchild should have on
their legal obligations of aliment. A court could, for example,
be given power to deny aliment to a parent who has abandoned his
child in infancy. (We discuss this at para. 2.132. below.) But
concepts like abandonment are difficult to apply to the
grandparent-grandchild relationship.
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2.36, In the present law, great-grandparents and great-
grandchildren and remoter ascendants and descendants may in
theory be liable for aliment.58 The likelihood of such a legal
obligation materialising in practice is, however, remote and the
arguments against continued recognition are even stronger than
in the case of grandparents and grandchildren. We suggest that
alimentary obligations at this level should no longer be

recognised. To focus discussion, and without commitment to the
to the proposal, we suggest tentatively that there should be no

alimentary obligation between (i) a grandparent and his or her
grandchild or (ii) between more remote relatives in the direct

line. (Proposition 8.)

2.37. Step=-children and step-parents. Before 1877, a man who
married a woman who already had children (whether illegi timate
or by a previous marriage) was bound to aliment those children,
supposedly on the ground that he was liable for her ante-
nuptial debts.59 A woman was. not, however, liable to aliment
her step-children.6o The Married Women's Propefty (Scotland)
Act of 1877 restricted the husband's liability for his wife's
ante-nuptial debts "to the value of any property which he shall
have received from, through, or in right of his wife at, or
before, or subsequent to the marriagé ...."61 The present
position is, therefore, that a man is liable to aliment his
step-children if they were in existence (or in utero)®® at the
date of the marriage and if, and only to the extent that, he
receives property "from, through, or in right of his wife"

(for example, a payment by her towards a house the title to

58366 Mackenzie's Tutrix v. Mackenzie 1928 S,L.T. 649 at 650 -
"there is now no doubt that for the aliment of pupil
children ... ascendants are liable according to classes in this
order - first, the father ... then the mother ... then the
paternal grandfather and ascendants on that side, and,
fourthly, - only after these - maternal grandparents ...

59Aitken v. Anderson (1815) Hume 217; Couper v. Riddell (1872)
§ 5.L.R.510., The earlier case of Aiton v. Colvil (1705) Mor.
390 was concerned with the liability of a step-mother as
Liferentrix.

®OMacdonald v. Macdonald (1846) 8 D.830.
6qSection 4,
©2cf. Spalding v. Spalding's Trs. (1874) 2 R.237.
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which was taken in his name).®”? If these conditions arve fulfilled
the step~-child's right to aliment can be enforced by an indepen-
dent action for aliment. It does not depend on any test of de
facto acceptance into the family. On the other hand, if the
father of the step-children is able to provide support, his is
the primary obligation and the step-father will not be liable.
2.38. On to this remnant of a more general rule has been

o4

engrafted a discretionary power on the part of a court in an
action of divorce, nullity of marriage or separation to make
orders providing for the custody, maintenance, and education of
any child who

"(a) is the illegitimate child of both parties to the
marriage, or

(b) is the child of one party to the marriage
(including an illegitimate or adopted child) and
has been accepted _as one of the family by the
other party ..."©5

In considering whether and to what extent to order any party
to make any payment towards the maintenance or education of a
child who is not his own, the court is directed to have
regard

"to the extent, if any, to which that party head, on or
after the acceptance of the child as one of his family,
assumed responsibility for the child's maintenance and
to the liability of any person other ghan a party to
the marriage to maintain the child."®

Under these provisions the court granting a decree of divorce
could, for exsmple, order a husband to make payments for the
gliment of his wife's children by a former marriage.

©3¢s. Robb v. Robb (1948) 64 Sh. Ct. Rep. 172, where it was
held that the husband was lucratus because he had got income
tax allowances for his step-children. This seems
questionable and, in any event, the question under the 1877
Act is not, strictly, whether the husband is lucratus by
his marriage but whether he receives property in certain
ways.

64The step-father is liable only if his wife is liable and,
under the present law, the mother's liability arises only
if the father is unable to provide support. See Matthew v.
Matthew 1926 S.L.T. 725.

65Matrimonial Proceedings (Children) Act, 1958 s5.7(1) read
with the Conjugal Rights (Scotland) Amendment Act 1861, s5.9.
The courts have similar powers in connection with an action
of adherence but they arise only if the decree is not
obtempered. 1958 Act s.9(2).

%1958 Act s.7(2).
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2.39. We discuss below (para. 2.52. et seg.) the extent to which
gg,facto family membership should confer a right to aliment. For
the moment we are concerned only with the step relationship.
Should a person be bound to aliment his or her step-children?
The present law is unsatisfactory. It distinguishes between
step-mothers and step-fathers. It uses a test (receipt of
property) which has little relevance to modern matrimonial
property law or social realities. And it makes a step-child's
entitlement to aliment depend on whether its parent's marriage
breaks up and on whether certain consistorial proceedings are
brought. Let us consider a fairly common type of situation.

A man marries a woman who has an illegitimate daughter a year
or so old. The father of the child is untraceable. The child
is accepted into the family, without any formal adoption, and is
brought up along with two later-born children of the marriage.
A few years later the husband deserts his family. Why should
the step-child's right to aliment depend on (a) whether
consistorial proceedings can be taken by the wife and (b)
whether the husband acquired property from his wife? Suppose
the wife dies before she has raised any action against her
husband and her mother takes charge of all three children. Why
should that affect the child's entitlement to aliment from its
step~father? It is with anomalies and injustices such as

these in mind that we reject the remedy-based approach of the
present law and turn to the general question of liability for
the aliment of a step-child.

2.40, Comparative survey: A comparative survey on this topic
is complicated by the fact that, in a legal system which makes
use of community of property regimes between spouses, the
aliment of a child of one spouse may be a burden on the
community funds, even though not a direct burden on the step-
parent as such.67 Subject to this, we note that there is no
direct obligation to aliment a step-child in France,WestGemmany
Switzerland, Italy or Greece. In Yugoslavia, however, step-

parents are under an obligation to maintain their step-children
if there are no other relatives liable and able to do so.

87¢f. French Code Civil arts. 1409, 1414,

S8pund amental Law on the Relationship between Parents and Children
art. 34 (in Chloros, Yugoslav Civil Law at pp. 237-238 (1970)).
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2.41. In Epgland,under the old poor law statutes, a man who
married a woman having a child at the time of the mag iage was
liable to maintain that child as part of his family. This,
however, was deliberately changed in the National Assistance 20
Act 1948, the Scottish solution being preferred to the English.
It was argued unsuccessfully in the House of Commons that z man
who marries a woman with children must surely accept

liability for their support. Against this, it was pointed out
that he might not know of the existence of the children, or
might marry on the understanding that the children would
continue to bhe looked after elsewhere. There was no suggestion
that a woman quuld ever be liable to support her

step-children’ ',

2.42. Our proposals: The considerations applying to the

private law obligation of aliment are slightly different from
those applying to the right of recourse by public agencies.
There is not the same pressure to keep the claim to public
assistance free and uncluttered by anything resembling a family
means test., Nevertheless, we think that the step-relationship
as such does not Jjustify the imposition of an alimentary
obligation. This seems reasonably clear in the case of the
support of a step-parent. We doubt if many people would
seriously argue that a man should be liable for the aliment of
a second husband whom his mother has chosen to marry late in
life. With regard to step-children, the case where a person

is ignorant of the existence of children of his or her spouse
is doubtless unusual but it illustrates the tenuousness of the
"step" link by itself. We suspect that in all cases in which
it might bYe felt that the step-relative has a reasonable claim
to aliment, the justification for the claim will be found to

be linked to de facto family membership72, and this we consider
at para. 2.52. We therefore suggest that there should be no

alimentary obligation between step~parents and step-children

as such. (Proposition 9.)

©9see Poor Law Act 1930, s.14(3); Hill v. Hill [1902] P.140.
Similar provisions were enacted in several states of the
U.S.A. See "Stepchildren and in loco parentis relationships”
(1939) 52 Harv. L. Rev. 515-21 at 516.

7OSee 448 H.C. Deb. 698 and Standing Committees, Official
Reports, 1947-48, Vol., I, cols. 2337 and 2625-35.

See the Standing Committee debates referred to in the
preceding note.

721y Yugoslav law step-children are bound to aliment their
step-parents but only "if the latter have maintained and
cared for them over a considerable period of time.'" Chloros,
loc. cit. p.238.
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2.43, Other relations through marriage. Scots law hesitated
for a long time over the question whether a man should be
liable to aliment his son's wife if the son himself was
unable to provide support, but by the beginning of the
twentieth century it was settled that there was no such
liability.75 At one time a man was generally liable for the
support of his wife's parents, but this liability was based
on the theory that he was liable for his wife's ante-nuptial
debts,74 with the result that it was strictly limited by 