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LIABILITY FOR DEFECTIVE PRODUCTS

PART I - INTRODUCTION

Terms of reference

1. On 2 November 1971 in exercige of powers under section
3(1)Xe) of the Law Commissions Act 1965 the Lord Chancellor
asked the Law Commission and the Lord Advocaﬁe asked the
Scottish Law Commission

"to consider whether the existing law governing
compensation for personal injury, damage to
property or any other loss caused by defective
products is adequate, and to recommend what
improvements, if any, in the law are needed to
ensure that additional remedies are provided
and against whom such remedies should be
available."

The two Commissions set up a Joint Working Party; the names
of its members are set out in Appendix A.. They have been of
the greatest help to us in preparing this document, a task
that has involved not only a careful study of the present
law of England  and Scotland but alsc an appraisal of the
recent and rapid developments in legal thinking on this
topic on the Ceontinent of Europe. We wish to record our -
gratitude to them for the expert advice and assistance that
they have given.

The Pearson Commission

2, On 19 December 1972 the then Prime Minister said in
the House of Coﬁmonsl that "It is the Government's view that
a wide~ranging inquiry is required inte the basis on which
compensation should be recovered", and he announced the

1. Hansard, vol. 848, col, 1119,



setting up of a Royal Commission under the chairmanship of
Lord Pearson with terms of reference that include the

following:-

"my consider to what extent, in what circumstances
and by what means compensation should be payable
in respect of death or personal injury {(including
ante-natal injury) suffered by any person ... (<)
through the manufacture, supply or use of goods

or services ... having regard to the cost and
other implications of the arrangenments for the
recovery of compensation, whether by way of
compulsory insurance or otherwise."

3. " Our terms of reference and those of the Royal
Commission overlap. The Royal Commission is considering the
provision. of compensation for death or personal injury caused
by defective products and also for death or personal injury
sustained in other situations, such as in accidents at work
or on the roads; they would be free to recommend that some
c¢laims, including perhaps: "products" claims, should be made
not against individual defendants but against an insurance
fund or against the State itself. Our own texms of

reference are narrower in that they are only concerned with
liability for defective products but they are, at the same
time, wider in that they cover compensation for "damage to
property or any other loss" as well as for death or personal
injury. They seem to assume the broad framework of paxty.and
party litigation by which civil claims are tried at present
and this is the context in which we shall examine the

questions referred to us.

~The Council of Eurcpe

4. _ The- Royal Commission is not the only body apart from
ourselves to be considering liability for defective products.
The Council of Europe and the Commission of the European
Communities are engaged in similar studies, each of which
could eventually lead to'changes in the present law of the



United Kingdom. The Council of Europe was formed in 1949

and its membership includes the United Kingdom and seventeen
other European countries. 1In 19702 the Council of Europe
decided that a Committee of Experts on the Liability of
Producers should be set up whose task should be to make
proposals for the harmonisation of the laws of member

states in respect of the liability of producers, A committee
was duly formed, comprising experts from various member states
including the United Kingdom, and a number of meetings have
been held at Strasbourg, the first being in November 1972.

As a result of these meetings a draft convertion on the
liability of producers has been prepared and is almost ready
for submission. A copy of the draft in its present form,
together with a draft explanatory report, is reproduced at the
end of this consultative document as Appendix B, and it will
be described, for convenience, as the Strasbourg draft
convention. If it is approved by the Committee of Ministers
with or without alterations, it will be open for signature

by member states as a European convention. If it is approved
in its present form and the government of the United Kingdom
accede to it - which they are not bound to do - they will be
undertaking thereby3 to make such changes in the law of the
United Kingdom as may be needed to give effect to the
provisions of the Strasbourg convention.

The E.E.C.

5. Work ig being done at the Commission of the Buropean
Communities in Brussels on a directive on the liability of
producers for defective products. ‘Copies of the first
preliminary draft directive and an explanatory memorandum,

2. At the 192nd meeting of Ministers' Deputies.

3. By Axrt. l.



each dated August 1974, are attached to this consultative
document as Appendix C and are, for convenience, described
collectively as the E.E.C. draft directive. Discussion of
thig draft has now begun between E.E.C. officials and
representatives of the governments of the member states of

the E.E.C. including the United Kingdom. The arguments in
the E.E.C. draft directive are not, at this stage, necessarily
accepted by the Commission of the European Communities. or by
the governments of member states, but it is important that

the reader should understand what they are. -The central
point is that the national laws. of the countries within the
E.E.C. are not consistent on liability for defective products.
The laws of some countries provide remedies for injured
persons that are not available in other countries, and this
may impose differing burdens on producers in different
countries. This, it is argued, distorts competition

between producers in. different countries within the E.E.C.,

as the producer who bears a lighter burden of legal
responsibility for defects in his products can produce them
more cheaply than the producer who has a heavier burden; the
latter has to provide, by insurance or otherwise, against
third party claims for which the formér would not, by the

law of his country, be liable. . It is contended, in the E.E.C.
draft directive, that the operation. of. the. common. market
requires the removal of this cbstacle to the free movement of
goods across frontiers within the common market and also
requires the provision of equal protection to all consumers

- within the common market. By Article: 100 of the Treaty of
Rome the Council of Ministers, which. consists. of representatives,
one from each memberystate,~ﬁshall, acting unanimously on-a
proposal from. the Commission, issue directives for the
approximation of such provisions laid down by law, regulation
or administrative action in Member States as directly affect
the establishment or functioning of the common market.™

1If the Commission were to propose the directive to the Council
in its present form and if it were then to be issued by the



unanimous decision of the Council, it would require far-
reaching changes in the present law of England and Scotland
to be made by legislation.

The purpcse of consultation

6. In the paragraphs that follow we shall examine the
various ways in which the present law of liability for
defective products might be changed, referring the reader

at every convenient point to the provisions of the Strasbourg
draft convention and of the E,E.C. draft directive. We shall
put the arguments for and against such changes as are '
considered in as full and fair a way as we can. Qur primary
concern is to stimulate discussion and to obtain comments

and factual information. We shall consult as widely as
possible amongst lawyers, consumers, manufacturers,
importers, exporters, retailers, distributors, wholesalers,
insurers and all other persons who might be affected by
changes in this area of the law. The comments and
information thus obtained will be used by the two Law
Commissions in carrying out the work requested of them by
.the Lord Chancellor and the Lord Advocate,4 and, unless the
individual contributor objects, copies of each contribution
will also be transmitted to the Royal Commission. In additicn,
the same contributions will, unless the individual contributor
objects, be made available to all those concerned in advising
or representing Her Majesty's Government in connection with
the subject matter of this consultative document.

Liability for defective products

7. Liability for defective products is not treated in
the standard text-books on English and on Scots law as being

4. Under the terms of reference set ocut in para. 1, above.



a subject in its own right. Such liability may be based on
contract or on tort or delict, and may result in claims
for loss, injury or damage falling into four main categories:-

(a) Personal injury or death,

(b) Damage to property not being damage to
the defective preoduct,

(¢} Damage to the defective product and

{(d} Pure economic loss.

One occurrence may of course give rise to more than one kind.
of claim. For example, a car with defective steering may run
into a pole that carries electricity to a factory, causing
(a) injury to a passenger, (b) damage to the pole, (c) damage
to the car and (d) loss of production in the factory;
however, the social and economic congiderations relevant to
the compensation of the person. suffering the injury,

damage or loss may not be the same for (b} as for (a), nor
for (c) as for (b), nor for (d) as for (c). Each kind will
be considered in detail later but something more must be said

of each by-wéy of introduction.

Personal injury

8. _Personal injury, not resulting in death, may cause
pecuniary loss, -such as- loss of wages, as wellﬂas-nonvpecﬁniary
losses such as pain, suffering and loss of amenity. ,Whexe death
results a dependant's claim under English law is for pecuniary
loss aloneS'whereas under Scots law there may alsoc be a claim
for non-pecuniary loss (solatium) in such circumstances.

The case of Daniels and Daniels v;'R;'Whiﬁe'& Soﬁé'Lt&;“aha

Tarbard® (yhatever may be thought of the actual decision)

5. Under the Fatal Accidents Acts 1846 to 1959,

6. {1938] 4 All+E.R. 258.



illustrates the present state of English law in a fact

situation involving personal injuries caused by a defective
product, although it should be noted that the case was one

in which negligence

established.

The facts:

The decision:

on the part of the manufacturer was not

Mr, Daniels purchased some lemonade
from Mrs. Tarbard which had been
manufactured and bhottled by R. White
and Sons Ltd. The lemonade contained
carbolic acid which had been introduced
into the bottle in scme unexplained

‘way. Mr, and Mrs. Daniels both drank it

and were made ill by the carbolic acid.

The claims against R. White and Sons
Ltd, by Mr. and Mrs, Daniels were
dismissed because they failed to prove
that the presence of carbeolic acid in
the lemonade was due to negligence on
the manufacturer's part., Mr. Daniels’
claim against Mrs, Tarbard for damages
for breach of contract was successful.
Mrs. Daniels had nco claim for damages
against Mrs. Tarbard as she had not
purchased the lemonade and was therefore
not a contracting party. Mrs. Daniels
thus recovered no compensation for
injuries for either defendant.

Despite the recognition by Scots law that a third party may in

certain circumstances be entitled to enforce a contract where
the object of the parties was to advance the interests of the
third party, it is thought that the foregoing fact situation



would lead to the same result under Scots 1aw.7'

Damage to property

9. The losses that result from physical damage to
property are of two kinds. There is the loss which is
directly attributable to the physical damage to property,
that is to say the cost of making good the physical damage
or of obtaining a replacement. There is also the loss

that may result from the physical damage to the property

if the property has a commercial use, such as the loss of
fares suffered by the cab-owner when his vehicle is damaged
and: off the road; this second kind of loss is generally
described ads ‘economic loss'. We shall cover both kinds of
loss in our consideration of claims arising out of damage
tc property. ‘However we shall deal separately with. the
situation in which the property damaged is the defective
product,itself;"A typical property damage claim, in which
progérty'other“than the-defective product was damaged,

came before the Federal Supreme Court of the Federal
Republic of Germany (Bundesgerlchtshof) on 26 November

1968.%

The facts: The claimant%s chickens were inoculated
' ' by a veterinary surgeon with a vaccine
 that he had purchased from the .
" manufacturers. The vaccine was defective

7. As a result of certain decisions. of the House of Lords
during the 19th and early 20th centuries, this area of
Scots law (jus guaesitum tertio) is in. a state of some
confusion, partlcularly where there has been defective

: performance. : .
8. B.G.H.Z. 51.91; N.J.W.. 1969 269. See R.H.. Manklew1cz,

"Products Liability - A Judlclal Breakthrough in West
Germany"™ (1970) 19 I.C.L.Q. 99.




in that it containéd viruses which the
claimant could prove were active in the
vaccine when it was delivered by the
manufacturers, The chickens died as a
result. The claimant was unable to
prove that the manufacturers had been
negligent in any particular respect.

The decision: The court held the manufacturers

to be liable, as there was uncertainty
with respect to the possible causes of
the defect within the manufacturers'
sphere of responsibility and one of
the possible causes would imply
negligence on the manufacturers' part.
The burden was on the manufacturers to
prove that the product's defect had
occurred without fault on their part,
and as they had failed to prove what
the cause was they were liable.

Damage to the defective product

10. Situations may arise in which the damage caused

to property is damage to the product itself; this may result
in economic loss as well if the defective product has a
commercial use, for example, if the cab-owner cannot ply

for hire as his vehicle has become damaged because of a
defect in its manufacture. An example in which theﬁe was

no economic loss is to be found in the facts of Young &
Marten Ltd. v. McManus Childs Ltd.9 although the decision
of the House of Lords in that case was on points that do

9. [1969] 1 A.C. 454.



not concern us in the present context.

The facts: Certain roof tiles were made and
marketed by a manufacturer who was not
a party to the proceedings. They
appeared to be sound but had a defect
as a result of which they began to
disintegrate after being exposed to
the weather for a year. They had heen
used in the roofing of new houses which
ware purchased by members of the public.
When the tiles &isintegrated the
houses had to be re-roofed.

The decision: The courts did not have to decide whether

the manufacturers were liable to the
individual house-purchasers as the
clajims did not proceed in this way but
Lord Pearce made the following comment
in his speech :

"I see great difficulty in extending
to an ultimate consumer a right to
sue the manufacturer in tort in
regpect of goods which create no
peril or accident but simply result
in substandard work under a. contract

‘which is unknown to the orlginal
manufacturer."10 -

Whilst English law has not produced a
. conclusive decision on the point we

think it is reasonably clear that the

individual householder would. not have

succeeded if he had claimed the cost of

0. [1969] I A.C. 454, 469,

10



re-roofing his house from the
manufacturer of the defective tiles.
In Scots law the positien of an
individual householder in such

circumstances might be stronger.

Pure economic loss

11, Under the heading of 'pure economic loss' we shall
consider economic losses that are brought about by a defective
product where there has been no physical damage to the
claimant's property. An illustrative fact situation is to

be found in the decision by the Court of Appeals of New York

in Randy Knitwear Inc. v. American Cyanamid Company.-+

The facts: American Cyanamid Company manufactured
and marketed a chemical resin called
'Cyanamid' for use by textile
manufacturers to prevent fabrics from
shrinking. Randy Knitwear Inc. purchased
fabric that had been sco treated from
certain textile manufacturers and made
the fabric up inte garments that they
sold. It turned out that the resin was
not effective to prevent shrinkage and
Randy Knitwear were faced with many
claims by dissatisfied customers.

Their profits fell appreciably and they
claimed to be indemnified by the
manufacturers of the resin, in respect

of their lost profits.

11. 181 N.E.2d 399 (1962) New York.

11



The decision: The c¢laim succeeded, although this

was not simply because the resin was
defective but because American Cyanamid
had represented that fabrics treated
for shrinkage by 'Cyanamid' would not
shrink.12 But for the representation
the claim might have failed under the

law of New York.

Points for consideration

1z, We have described four different fact situations in
order to illustrate the four kinds of damage that may flow

from the marketing of a defective product. They also contain
sign-posts for fresh directions that the law might téke, if _
the law of liability for defective products were to be changed.
The following points will,he,considered-ih détail in the

pages that follow, but it is. convenient to cover them very
briefly now.in the context of the four cases just cited.

{a) 1If it were proposed to give wider rights to
compensation for injury caused by defective
products this would not necessarily mean
providing further or better remedies in tort
or delict against the producer, although this

. might usually seem. the more appropriate course.
For Mrs. Daniels an additional remedy might be
. ﬁrbﬁided by allowing her to sue the retailer, -
- Mrs.Tarbard, fq:_breach of the contract of
sale made between Mrs. Tarbard and Mr. Daniels,
or, undex'Scdts law, by a statutory development
of the principle of jus guaesitum tertio.

12. See the leading judgment of Fuld.J., 18L N.E.2d 399, 404:
"Since the basis of liability turns not upon the character
of the product but upon the representation, there is no
justification for a distinction on the basis of the type
of injury suffered or the type of article or goods involved.
{(Emphasis has been added.)

12



(b) A claim in respect of a defective product
might have a better chance of succesg if the
burden of proof were made easier for the
claimant to discharge. The chicken vaccine
case shows a development of this kind in
German law.

(¢) The word 'defective' has different shades of
meaning in relation to products, depending on
the injury or damage that is occasioned by the
defect. 1In the lemonade case and in the
chicken vacecine case 'defective’ could be
translated as 'unsafe'. In the roof tile case
and the Cyanamid case however it would appear
to mean 'unmerchantabkle' or 'unfit for the
purpose for which it was required' or some
other such wider phrase in which lack of
safety would not be a necessary ingredient.

(d) There are difficulties in providing remedies
in tort or delict against the producer where
the defect in the product has caused no physical
injury or damage. These arise from the fact
that the courts of EnglandlBand Scotland,14
basing themselves on principles of remoteness
or broad considerations of legal policy,
appear not to recegnise a duty of care to
prevent economic leoss, and a claimant cannot

13, S.C.M. (United Xingdom) Ltd. v. W.J. Whittall and Son Ltd.
(1971] L Q.B. 337; Spartan Steel & Alloys Ltd. v. Martin
& Co. (Contractors) Ltd. [1973]1 Q.B, 27; cf. Rivtow Mazine
Ltd. v. Washington Tron Works and Walkem Machine &
E‘dﬁipmen__gT‘_ﬁ—t Ltd. (1974) 40 D.L.R. (3d) _'"4530, a decision of the
Supreme Court of Canada. See C.J. Miller, "Manufacturers'
Liability: a Canadian Decision" (1975) 119 s$.J. 58.

14. Dynamco Ltd. v. Holland & Hannen & Cubitts (Scotland)
Ltd. 1971 S.C. 257,

13



usually recover for economic loss except where

it stems from physical damage.

(e} The person suffering the injury, damage
to property or other loss might be given
the right to sue the manufacturer for breach
of the contract made by the manufacturer
with the distributor or retailer.

Misrepresentation

13. There is a further point to be made at this stage,
which is highlighted by the decision in the Cyanamid case.

A legal distinction can be drawn between a product that is
inherently defective and one that is only defective in the
context of the representations made about it. If the producer
represents that his car is capable of speeds in excess of 100
m.p.h. and the representation turns out to be false the product
is not, in ordinary parlance, defective. The legal remedy

of the person who relies on the representation is in respect
of the misrepresentation or mis-statement rather than any
'‘defect', The line is not an easy one to draw but it is not
our intention in this paper to consider losses caused by

misrepresentation: or mis-statement.
1l4. The scheme of this paper is as follows:-

Part. II An examination of the present law
. _ of England and Scotland
Part III The areas of possible reform
Part . IV Peisonal injuries '
Part VvV Damage to property
Part VI _bamage'to the;defective~Prbduct
Part - VII Pure_economic‘loss '
Part ViII Contract'
‘Part TX Lapse of tiime
Part X A summary of the problems and their

possible solutions.

14



It must be emphasised that none of the suggestions that may
be made for possible changes in the law represent concluded
views. This is a consultative document, and at this sfage
our primary concern is to stimulate discussion and the
expression of views by all who may be affected by reforms

of this part of the law.

15



PART IT < THE PRESENT LAW

General observations

15. Under the existing law compensation for injury, loss
or damage caused by defective products may be available at
common law or by statute. In England the remedies at common
law that do not depend on contract lie in the tort of neg-
ligence. In Scotland corresponding rights give rise to
liability under the law of delict. There are also in both
countries rights and remedies in contract, and there are
statutes that imply terms intec certain contracts. A statutory
remedy is also provided by section 3(1) of the Consumer
Protection Act 1961, Each head of liabilityls will be
considered in turn.

Tort: delict

16. It was the majority decision of the House of Lords

in the Scottish case of Donoghue v;'Stevensoan that
established the liability of the manufacturer of defective
products in the tort of negligence in Ernglish law. In Scotland,
historically, duties in delict and in contract were geparate,
and the existence or non-existence of a contractual relation-
ship did not exclude the possibility that a duty was owed in
delict. As a result of certain decisions and dicta in Scottish
cases during a period prior to 1932, some doubts in this

regard had arisen and the main effect in Scotland of Donoghue
v. Stevenson was to remove these doubts. The assumed facts

on which the legal ruling was based were that Mrs. Ponoghue

had visited a café in Paisley with a friend who had purchased a
bottle of ginger-beer for her. After drinking some of it

- I5. That is to say negligence or delict, contract and statute.
16. [1932] A.C. 562, 1932 s.C.(H.L.) 31,

16



Mrs. Donoghue had discovered a snail in the bottle which she
had not previously seen because of the opacity of the glass
bottle, and she had been made ill. She claimed damages from
Mr. Stevenson who was the manufacturer of the ginger~-beer
in question and she claimed that he had injured her by his
negligence in putting his product on the market when it was
likely to cause harm. The guestion was whether the manu-
‘facturer owed any duty of care to the ultimate consumer with
whom he was in no contractual relationship. '

17. After a series of appeals the point came before the
House of Lords who decided, by a majorxity, that the pursuer's
case was sound in law, if she could prove the facts which she
averred. The decision is generally regarded as authority

for the followiné proposition, which is taken from the
headnote of the report in Appeal Cases:-

"...the manufacturer of an article of
food, medicine or the like, s¢ld by him
to a-distributor in circumstances which
prevent the distributor or the ultimate
purchaser or consumer from discovering
by inspection any defect, is under a
legal duty to the ultimate purchaser or
consumer to take reasonable care that
the article is free from defect likely
to cause injury to health."

In his speech Lord Atkin described the legal duty of care
in terms that have been quoted in many cases since:-

"The rule that you are to love your
neighbour becomes in law, you must

not injure your neighbour; and the
lawyer's question Who is my neighbour?
receives a restricted reply. You must
take reasonable care to avoid acts or
omissions which you can reasonably foresee
would be likely to injure your neighbour,
Who, then, in law is my neighbour?

The answer seems to be - pergons who

are so closely and directly affected

17



by my act that I ought reasonably to
have. them in contemplation as being =zo0
affected when I am directing my mind to
the-acts or omissions which are called
in question.™

18. nihe decision in‘DOHOgHﬁé‘v,'St9venson and, in
particulééttthe speech.made-;n_that case by Lord Atkin
confirmed ﬁhe fightuof the injured consumer to sue the
manufacturefé;of defective products in tort or delict and
today all manufacturers, not just the manufacturers of "food,

medicine or the like," are liable to the consumer for injury

or physical damage: caused by defects in their products,
provided that the following requirements are satisfied in

each case:-

{a) the defect in the product must be one that may
result in "injury to the consumer's life or

" 18 ’
property”;

(b} the defect must have existed at the time the
19

manufacturer parted with possession of it;
(¢} the defect must not be one that the manufacturer

could reasonably have expected the consumer or

scome third party to notice and correct before it

could do harm;zo

{d) the existence of the defect must be attributable
to lack of reasonable care on the part of the

manufacturer.zl

17. [1932] A.C. 562, 580, 1932 S.C.(H.L.) 3%, 44,

18. From the speech of Lord Atkin, [1932] A.€. 562, 599.

12. Evans V. Triplex'SafEtv Glass Co.Ltdw.Ll936} 1 All E.R. 283.

‘20, See Grant v. AUStralian*KnitﬁingtHills:Ltd.;{1936] A.C, 85,

21. 'The defendant mﬁst be careful but need not be infallible.
See Daniels v. White [1938] 4 All E.R. 258,

18



19. In cases where liability for injury, loss or damage
caused by a defective product is in issue it will usually

be the manufacturer of the defective product who is sued

in toft or delict, but he is not necessarily the only person
who may be so sued. The defect may have been caused
entirely by the negligence of some persén other than the
manufacturer, or again the liability in tort or delict may
rest on the manufacturer and on somevne else as well such
as the retailer. In Fisher v. Hargsods L‘t‘d.,22 Mrs. Fisher
was awarded démages against Harrods when she was injured by

a bottle of cleaning-fluid that her husband had purchased for
her. It was held that Harrods had been negligent in selling
an untested product that they had obtained from an unreliable
source, The manufacturers of the product might alsc have
been liable, but they were not sued.

20. Although the¢ law on the point cannot be stated with
absolute certainty it seems probable that in England and Wales
an action will not lie in tort in respect of a defective
preduct unless the defect is likely to cause injury to the
person or damage to other property. If the product has a
defect that makes it inefficient or useless or causes it to
fall to pieceg the consumer probably cannot recover damages

in tort from the manufacturer in respect of his losses even
though he may be able to prove a lack of reasonable care on
the manufactirer's part.23 He may however be able to recover
damages for breach of contract from the person who supplied
him with the préduct.24 In Scotland, on the other hand, there
seems to be no reason in principle why the consumer's claim
should be restricted ifi this way.

22, [1966] 1 Lloyd's Rep. 500.
23, Bee para. 10, above.
24. See para. 21, below,
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Contract

21. Contracts of sale or hire-purchase. Most products

reach consumers by way of purchase from a retailer or a contract
of hire-purchase made with a retailer or finance company. The
buyer under a ceontract of sgsale of goods or the hirer under a
hire-purchase agreement - but no-one other than the buyer or
hirer - has important rights in respect of the nature and
quality of the goods, and as a result of recent changes in
the-lawzs.these.rights cannot be excluded in consumer contracts_26
The rights take the form of implied terms as to correspondence
with description or sample,27 merchantable quality28 and fitness
for purpose--...29 The implied terms as to merchantable guality
and fitness for purpose are contractual obligations and it is
no defence for a retailer or finance company to show that a
breach occurred without negligence.3o There is however, no
obligation to supply goods fit for a particular purpose unless
the. purpose was made known, expressly or by implication, to the
seller, nor where the buyer did not rely (or it was unreasonable
for him to rely) on the seller's skill or judgment. Damages

for breach of the implied terms extend to personal injuries or
damage to property, defects in the geoods supplied themselves
(including loss of bargain) and economic loss where: recoverable
under the ordinary rules of remoteness of damage in contrack.

25. By the Supply of Goods (Implled Terms) Act 1973,

26. Sale of Goods Act 1893, s.55, as amended; Supply of Goods
(Implied Terms) Act 1973, s.12.

27. Sale of Goods Act 1993, ss5.13 and 15; Supply of Goods
(Tmplied Terms) Act 1973, s5.9 and 11.

28. Sale of Goods. Act 1893, s.14(2); Supply of Goods (Implled
Terms) Act 1973, s.10(2).

29, Sale of Goods Act 1893, s.14(3); Supply of Goodé (Tmplied
“"Terms) Act 1973, s5.10(3). . T C

30. Frost v. Avliesbury Dairy Co.Ltd, [1905] 1 K.B. 608.
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22, Contracts of hire. Contracts of hire are not subject

to the same statutory provisions as contracts of sale or hire-
purchase, but by the common law of both jurisdictions a person
whose business is the hiring out of chattels or movables is
under a duty to ensure that they are at least as fit for the
purpose for which they are hired out as reasonable skill and
care can make them. There is English authority that parties
can contract on terms which release the supplier from this
duty,3l and the same contractual freedom exists in Scotland.32

23. Collateral contracts. The customer may be induced to

enter into the main contract of sale, hire or hire-purchase

by assurances that are given to him and relate to the quality
of the product that is to be the subject of the main contract.
In England if the assurance can be construed as an exXpress
warranty'then it will bind the person who made it provided that
the customer can show that he has accepted it and has given
consideration for it, for example by entering into the main
contract.33 This last requirement, consideration, would not be
essential in Scotland, where it would be sufficient if the
assurance were proved to amount to an offer which could be anrd
had been accepted by the customer. In this way the manufacturer
may be contractually liable to a customer by English law for
breach of an express warranty that induced the customer to buy
the product from the retailer and a similar result might be
reached in Scots law, though on somewhat different grounds.

31. Astley Industrial Trust Ltd. v. Grimley [1963] 1 W.L.R. 584.

32, J.J.Gow, The Mercantile and Industrial Law of Scotland (1964)
pp.242-7; cf. D.M. Walker, Principles of Scottish Private
Law (1970), p.692.

33. Carlill v. Carbolic Smoke Ball Co. [1892] 2 Q.B. 484;
- Shanklin Pier Ltd. v. Detel Products Ltd. [1951] 2 K.B. 854;
Wells {(Merstham) Ltd. v. Buckland Sand and Silica Ltd.
(1965] 2 Q.B. 170.
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Statute

24, Consumer Protection Act 196l. Section 1 of this Act
empowers the Secretary of State by regulation to impose
standards as to the composition and content of goods and tc
require that they be accompanied by warnings or instructions.

Regulations have been made in relation to heating appiiances,
0il heaters, stands for carry-cots, nightdresses, toys and
the colour coding of wires on electrical appliances. Section
2 makes it an offence for anvone to sell goods that do not
comply with the regulations and section 3 (1) provides that a
breach of regulations is to be actionable as a breach of a
statutory duty "by any person who may be affected by the

contravention”.
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PART TIT - THE AREAS OF POSSIBLE REFORM

25. Having described the boundaries set on liability for
defective products by the present law, we propose, in the
rest of this paper, to consider whether the remedies provided
by the existing law are adequate and, if not, how the law
might be improved.

Tort: delict

26. In tort or delict, the only remedy provided by the
present law is the action for damages based on failure to
take reasonable care, and the burden of proof on all the
relevant issues lies on the person bringing the action. Even
where a failure to take reasonable care is proved, there are
some heads of claim, in particular claims in respect of pure
economic loss, which are generally irfecoverable under the
present law of England and of Scotland. There are several
ways in which the existing remedy might be reshaped but the
two main ones with which this paper'will be concerned are -

{a} by altering the rules on burden of prodf but
retaining failure to take reasonable care as
the basis of liability and

(b} by introducing strict liability for defective
products, that is to say liability for breach of
statutory duty whether or not there has been
a failure to take reasonable care.”

Another possible way might be by providing that losses in
respect of damage to the product itself or pure economic

loss should be recoverable wherever the loss is the reasonably
foreseeable consequence of a failure to exercise reasonable

care. However,if such a change were to be made in the
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present law it could not conveniently be confined to c¢laims
in respect of defective products; if a factory owner suffered
pure economic loss as a result of a power failure it would

be anomalous if a change in the law enabled him tc recowver
compensation from the negligent producer of a defective
electric ¢able but left him without remedy against scmeone
who interrupted the supply of power by negligently cutting
"the cable. Changes in this part of the law of tort or delict
ought, in our view, to be considered in a wider context than
that provided by our present terms of reference. They will
therefore not be canvassed in this consultative document.

Contract

27. As for contract, we have already mentioned consumer
contracts and the restrictions on exemption clauses that
were introduced by the Supply of Goods (Implied Terms) Act
1973.-34 Further work is being done on exemption clauses in
the law of contract under Item II of the Law Commission's
First Programme and under Paragraph 12 of the Scottish Law
Commission's First Programme and it would be undesirable for
the two Law Commissions to attempt to do the same work twice.
We intend therefore to narrow the scopé-of the present study
to matters on which the Law Commissions are not already
actively engaged, but in order that the reader may appreciate
‘what is, as a conseguence, being omitted the history and
progress of the work of the two Law Commissions on exemption

clauses is summarised in the paragraphs that follow.

34, In para. 21, above.
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28. In June 19%66 the two Law Commissions set up a joint
Working Party with the fbllowing terms of reference:-

"To consider what restraints, if any, should
be imposed on the freedom to rely upon
contractual provisions exempting from or
restricting liability for negligence or

any other liability that would otherwise be
incurred having regard in particular to the
protection of consumers of goods and users
of services.,"

29. In view of the important questions relating to congumer
protection to which attention was drawn in the Final Report

of the Committee on Consumer Protection {the Molony Committee
Report),35 priority was given by the Working Party to
consideration of the problems of exemption clauses in contracts
of sale of goods. This resulted in the publication in 1968

of a consultative document "Provisional Proposals Relating to
Amendments to Sections 12-15 of the Sale of Goods Act 18%3 and

Contracting Cut of the Conditions and Warranties Implied by
36

Those Sections". This was followed by a report by the two
Law Commissions on "Exemption Clauses in Contracts: First
Report: Amendments to the Sale of Goods Act 1893".37 This

was published in 1969 and the recommendations made in it were
included in the Supply of Goods (Implied Terms) Act 1973, which
also included analogous provisions in relation to contracts

of hire-purchase and the redemption of trading stamps.

35. (1962) Cmnd. 1781.

36. Law Commission Working Paper No. 18 and Scottish
Law Commission Memorandum No. 7.

37. Law Com. No. 24; Scot. Law Com. No. 12,

25



30. The consultative document and the report that followed
it were concerned with exemption clauses in contracts of

sale. There were two other important areas of consumer
protection within the terms of reference given in June 1966.38
One was "the freedom to rely upon contractual provisions
exempting from or restricting liability for negligence" and
the other was the freedom to contract out of "liability that
would otherwise be incurred" in contracts other than contracts
of sale, for example contracts for the supply of services.
These topics were covered in a consultative document that

was published in 197139 and will be made the subject of a
report which should be published in 1975, We have therefore
decided to omit .them from further consideration in the present

study.

31. One other important matter that has a bearing on the
protecticn of consumers was canvassed in the consultative
document published in 1968, In paragraphs 32 to 41 the

Law Commigsions considered the subject of "Third Party
Beneficiaries of Contracts and Warranties", They posed the
guestion whether contractual remedies against the retailer
should be confined to the purchaser and asked whether they
might not, in some cases, be extended to other persons, such
as members of the purchaser's family. The result of such a
change might be to give Mrs.Daniels a right to sue Mrs.Tarbard,
the seller of the lemonade in the situation that arose in

Daniels v. Whiteu4o

38. Set out in para. 28, above.

39. Law Commission Working Paper No. 39 and Scottish
Law Commission Memorandum No. 15.

40, [1938] 4 All E.R. 258. See para. 8, above.
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32. After the consultation that followed the publication
of this consultative document the two Law Commissions decided
not to pursue this line of law reform under the terms of
reference given in June 1966. Their conclusion41 was that
before introducing s¢ fundamental a change in the law further
studies were needed "of the whole range of contractual and
delictual problems involved in reforming the law relating to
products liability". They expressed the hope "that products
liability in all its legal implications will be made a subject
of a separate study". We are now engaged, under our present
“terms of reference, on just such study.

33. We have therefore decided to devote a whole section42
to the difficulties caused in the law of liability for defective
products by the reguirement of English law that only a party
to a contract may sue on it, and by the somewhat limited
recognition in certain Scottish decisions of jus guaesitum

tertio, to which we have already referred.43 However, we shall
not be considering other controversial features of the present
law of contract, such as the English doctrine of consideration
or the adeguacy of damages as a remedy for breach of contract,
as these need to be locked at in a wider context than the

sale or supply of defective products.

41. Exemption Clauses in Contracts; First Report (Law Com,
No. 24, Scot. Law Com. No. 12), para. 63.

42, Part VIII.

43, Paras. 8 and 12{a), above.
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PART IV - PERSONAL INJURY

34. In this Part we shall consider liability in tort or
delict to persons sustaining personal injuries by reason of
defective products. On the present law, the liability of the
manufacturer depends upon the proof by the injured person of
a failure by the manufacturer to exXercise reasonable care in
the manufacture of his product. Various attitudes could bhe

taken to the present law including:-

{a} that there are gaps in the present law
which should be supplemented by the introduction
of a principle of strict liability;

{b} that no system of strict liability should be
introduced, but that changes should be made
in the present rules concerning the burden

of proof; and

(c) that the present law is in general satisfactory

and requires no change,

The guestion at issue

35. Our concern is with defective products. Without
attempting for the present to define this expression, we have
in mind products which contain defects which are either
inherent in them because of their design or which arise by
reascn of an error or neglect in the process of manufacture,
so that the products do not match up to their intended design.
The guestion at issue is whether the incidence of loss
occasioned by a product with either design  or manufacturing
defects should lie where it falls or be transferred to the
_person who manufactured the prodiict. At present, the law does
not require such a transfer unless fault on the part of the
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manufacturer or his servants can be established. Where fault
can be established, this transfer may be justified as follows:
a person who, through failure to take reasonable care, puts
upon the market a product which, by reason either of a design
defect or of a manufacturing defect, presents dangers to the
public, should shoulder the loss rather than the person who
suffered the injury or damage. It may be true that in some
cases the moral responsibility of the manufacturer may be
slight and unrelated to the gquantum of damages, but as between
two persons, one of whom is slightly at fault and the other
free of fault, it seems right that the person at fault should
stand the loss. The question, therefore, is not whether the
fault theory is unsound as a reason for this transfer of the
incidence of loss; it is simply whether the fault principle

is adequate in situations where a person has suffered loss by
- reason of manufacturing or design defects in a product or
whether it should be supplemented either by a system of strict
liability or by rules changing the burden of proof.

Arqguments for strict liagbility

36. When we refer to a system of strict liability we intend
provisionally to refer to a system in which a péerson who is
injured by a defective product can recover compensation from
the manufacturer without having to establish that the defect
was attributable to any fault on the part of the manufacturer
so long as he can prove that it was the defect that caused the
injury. The arguments which may be advanced in favour of
supplementing the existing principle of fault liability with

a system of strict liability include the foliowing:—

{a} manufacturers may be said to have a moral
respensibility for the guality of their
products, a responsibility which flows both
from the fact that they may have made claims
for those products by advertisement and from
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(b)

the fact that they stand to gain by their
manufacture and distribution. They owe a
moral duty to those who purchase direct

from them; towards such purchasers the law
also provides a strict legal duty, that the
goods should be of merchantable gquality.

But manufacturers must alsoc envisage the use or
consumption of their goods By persons who
stand in no contractual relationship to them;
to such people they also are a moral duty and
it is therefore arguable that the law should,
here also, provide a strict Yegal duty;

it is inevitable that in production,
particularly in mass production, some products
will be defective, It is unreasomrable that
the risk of these defects should be borne by
the injured person and that compensation
should depend upon proving a failure by the
manufacturer to exercise reasonable care;

it is sometimes fortuitous whether proof is
possible or not. It would, it is said, be
more reasonable for the manufacturer to assume
the risk. The cost of providing for the extra

‘claims — whether by insurance or otherwise -

could be passed on in the price charged to

'the buying public, in the same way as the

manufacturer recovers, in the price of the
product, the cost of advertising it or of
improving its quality. This, it may be said,
would be a more convenient way of insuring
the person affected than leaving him to take
out his own insurance against personal injury;
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(c) the existing system is open to the objection
that it requires the claimant to establish
lack of reasonable care on the part of the
manufacturer or those for whom he must answer.
This burden of proof can be particularly
difficult to discharge in products liability
cases where the injured person is extraneous
to the process of production and may have
difficulty in establishing by technical and
other evidence that there was a design defect
or negligence on the part of an employee.

He may, indeed, find it impracticable to
discover in which of the manufacturer's
factories or units the product was manufactured.
If the injured person can establish that

the product was defective when it left the
manufacturer, it may seem inegquitabile to

require him in addition to discharge the

burden of proving fault on the part of the

manufacturer;

(d) most people believe that the primary
responsibility for defects in products rests
upon the manufacturer rather than upon
the retailer.44 It is argued by some, in
support of a régime of strict liability, that
the law should follow and support the
natural expectations of ordinary people;

(e) there is the "deterrent" argument that the
imposition of strict liability on manufacturers
for defects in their products might cause

manufacturers to maintain high standards of

See the Final Report of the Molony Committee on Consumer.
Protection (1962), Cmnd. 1781, paras. 400-401 and the results
of a survey conducted on behalf of the Consumers' Association

in March 1974, in Which? January, 1975.
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guality control because a lowering of those
standards would be uneconomic;

(fy  where, in mass production, manufacturers find
it more profitable to allow defects than to
improve their standards of quality control,
it may be argued that as between themselves
and the injured person, the consequences of
a defect should be borne by the manufacturer;

and

(g) legal costs might: be saved in two ways by
the imposition of strict liability on the
manufacturer. First, the injured person
would be able to sue the manufacturer direct
in circumstances in which he must at

" present sue the retailer who then passes
the loss up the chain of distribution to
‘the manufacturerw45 Second, the cost of
the trial would sometimes be reduced as the
court would not have to spend time on the
issue of whether the manufacturer had

\ 46
exercised reasonable care. -

Cf. Kasler v. Slavouski [1928] 1 K.B. 78, in which there
were four successive indemnities of the retailer's
Iiability to his customer who had contracted fur dermatitis.

In Wright v. Dunlop Rubber Co. Ltd. and Imperial Chemical
Industries Ltd. (1971). %I K.I.R. 3L}, the court of trial
spent the greater part of a seven-week hearing investigating
the state of scientific knowledge in 1945 of the carcinogenic
potential of a certain product. S :
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37. The terms of the Strasbourg draft convention and of

the E.E.C. draft directive suggest that the trend in Europe is
towards imposing strict liability on manufacturers, at least
where defects in their products lead to personal injuries, and
thereby providing the injured person with rights of redress that
are, in theory at least, an improvement on the rights provided
by our present laws. For a fuller appreciation of the
objectives of the Strasbourg draft convention and of the E.E.C.
draft directive, the reader is invited to study Appendices

B and C,

Arquments against strict liability

38. There are, however, certain cbjections which may be
advanced against the introduction of strict liability:-

{a) the system of fault liability was developed
on the basis of a moral apprecach, which had
been accepted in many well-known authorities,
including Donogue v. Stevenson. It may be
argued that the imposition of strict liability

lacks an adequate moral justification:

(b} a system of strict liability might discourage
the development of new products. If, whatever
care he tock in matters of design and producticn,
a manufacturer were to be held liable for every
accident consegquential to the use or consumption
of his products, whether or not the accident was
reasonably foreseeable, it would be a distinct
discouragement of innovation, If the boundaries
of liability were unmapped by the test of
reasonable foresight of harm, the scope of
liability would be guite unpredictakle and a
manufacturer might not be able to insure against
the risk, or be.able to do so only at prohibitive
rates. In this situation the manufacturer would
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. elther abandon the pioject and the community as
a whole would be deprived of the benefits of
his intended developments, potentially a serious
matter in the field of foodstuffs and
pharmaceutical products, or the manufacturer's
costs would be increased, since the cost of the
product would necessarily reflect the cost of

insurance or of self-insurance;

(c) the assertion that, in many cases, it is difficult
to establish fault on the part of the manufacturer
may have been overstated. One regquirement of the
present law is that a defect must have existed
in the product at the time when the manufacturer
parted with it.47 In the case of a design defect
there is generally no difficulty in proving that
the defect arose whilst the product was under
the manufacturer's control; liability usually
turns on whether the design was sound in the state
of technical knowledge that existed at the time
the product was put on the market. If the
manufacturer has taken all reasonable care having
regard to the state of technical knowledge existing
at that time, he will not ordinarily be liable
for injuries caused by the defects which were only
revealed by éubéequéht development or research,
except perhaps where it could be shown that he
has failed to act reasonably on learning of the
defect, for example, by recalling ths product or
by issuing approPriéte warnings abcut it. In the
case of the manufacturing defect it may be, on
the preéént.law, thatlthe proof'of a manufacturing
defect raises such a strong inference of failure

47, Para. 18, above.
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to take reasonable care that an injured person
who can prove that a defect in the product caused
the injury is bound to succeed, Certainly there

are few reported cases since Daniels v, White,48

which was decided in 1938, in which an injured
person has proved the existence of a manufactuiing
defect but has failed to prove a lack of reasonable
care on the part of the manufacturer. In Steer

v. Durable Rubber Manufacturing Co. Ltd.49 the

plaintiff was injured when a hot-water bottle

burst within three months of its purchase and

the court inferred negligence on the part of the
manufacturers although the accident was apparently
the first of its kind in the defendants’

experience. It may be that proof of a manufacturing
defect is nowadays so likely to lead to a finding
that the manufacturer or his employees, servants

or agents, failed to take reasonable care, that

the duty on the manufacturer is as near to being
strict as makes no difference. We should be most
interested to know whether our readers, particularly
those who are practitioners, think that this is

S07

(d) 4if it is assumed that there may still be
difficulty in proving lack of reasonahle
care where the existence of a manufacturing defect
has been established, a change in the law could
presumably result in an increased number of claims,
This in turn might in scome cases have serious

economic consequences with effect, for example,

The lemonade case, [1938] 4 All E.R. 258. See para. 8,
above.

The Times, 20 November 1958.
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(e)

on the cost of insurance and on the level

of prices for certain products. This argument
would apply particularly if the manufacturer's
liability for damage to property and for
economic loss were to be increased in scope
since even a single claim might involve very
large sums. Similar considerations might
howewer alsc apply to some claims for perscnal
injury, particularly where there has been an
cccurrencé in the nature of a.catastrophe
involving multiple claims. It should be borne
in mind- that a manufacturing defect may in
certain circumstances manifest itself in a
whole run of products, for example natural
products such as cereals or fish contaminated
by poiscnous or injurious substances derived
from soil or water, or improperly manufactured

.materials causing disastrousg failure in ships,

atrcraft, power stations and the like. Such
events might, if the fault principle were
departed from, result in financial disaster

to a careful manufacturer, since we are told
that such risks could in practice not all

be fully covered by insurance, and in some cases
it might not be possible to underwrite such
risks at all, except at prchibitive rates;

it may be that while liability is based on
fault the careful manufacturer, whose guality
control standards. are high, receives more
favourable treatment from insurers than the
manufacturer whose standards are lower, but
that this advantage would be lost if strlct
llablllty were 1ntroduced manufacturers might

thus have less incentive to impose and require
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their employees to maintain strict quality
control standards;

(f) the removal of the fault principle might open
the door to a large number of spurious claims
which a manufacturer might f£ind hard to resist
since he is further removed in the chain of
supply from the injured person and might have
great difficulty in tracing the evidence to
meet such claims. In these circumstances it may
often be impossible for a manufacturer or
producer to test the credibility of the story
told by the claimant and his witnesses except
by reference to the methods of production and
guality control. It will usually be easier
to prove that all reasonable care was taken
to prevent an article being produced with a
defect than to prove that the article could
not have left the hands of the producer or
manufacturer in such a condition.

Burden of proof

39. These arguments for and against the introduction of a
system of strict liability suggest that it may be appropriate

to examine the merits of an intermediate pogition, the retention
of the existing substantive law by an alteration of the rules
relating to the burden of proof. As was stated in paragraph

18, the injured person will not succeed in a <laim against

the manufacturer unless it is established not only that he

was injured by a defect in the product but also that

(a) the defect in the product was likely to
cause physical injury:;
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{b) the defect existed at the time the product
left the manufacturer;

{c) the defect was not one that the manufacturer
could reasonably have expected that the
injured person or some third person would
havé corrected before it could cause injury:

and

{d) the defect was created by a lack of reasonable
care on the part of the manufacturer.

40. I+t is for the injured person to prove, on the balance
of prcobabilities, that these conditions of liability exist

in his case. This does not mean, however, that it is

necessary in every case for him to adduce specific evidence

to establish each of them, because in practice the circumstances
of the a&cident may persuade the court that it is rather for
the manufacturer to exculpate himself than for the injured
person to establish liability. The weight of the burden of
proof varies greatly from one case to another depending on the

facts.

41.. There is no hardship in requiring the injured perxrson
to prove {(a). The circumstances of the accident and. the
condition of the prcduct are matters known to-him which on
their own resolve the matter. Proof of the manufacturer’'s
lack of care - (d) - raises more complicated considerations,
however. It is true that in theory (d) presents a problem in
every case. in so far as the plaintiff has no direct knowledge
of the manufacturing process. or the relevant. system of quality
control. In practice, however, the existence of a defect in a
product. in the hands of the plaintiff raises a strong presumption
of negligence on the part of the manufacturer. The best
example is the presence.of noxious foréigﬁ matfer in a sealed
container of food or drink, or a foreign substance in clothing
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packaged at the factory. In such a case the court usually
accepts that a lack of care is established at the outset by
the presence of the foreign matter in the product where it

has no business to be if, in the ordinary course of things,
proper care is exercised in manufacture. It will then be for
the manufacturer to rebut the inference of carelessness on

his part. Not every case, however, raises such a presumption.
Suppose, for instance, that a steel strut in a car's suspension
collapses and causes an accident. It might not be enough,

in such a case, for the injured person to show merely that

the strut had collapsed. He would probably have to addéuce
expert evidence as well to show either that there was a defect
in the manufacturer's design of the strut, or that the collapse
was due tco a manufacturing defect. In the latter case he
might alsc have to adduce expert evidence to meet the cefence
that the defect was in a component that had been made by
somecne other than the manufacturer of the car and that the
defect was one which the manufacturer of the car could not
reasonably have discovered. Similar complications arise in
cases of injury caused by pharmaceutical preparations in
which the injured person will usually need expert evidence on
his side to counter the argument of the manufacturer that all
reasonable care was taken having regard to the state of

scientific knowledge at the time of production.So

42, There is something to be said for making the burden of
proof easier for the injured person in respect of (d) but
leaving the manufacturer's failure to take reasonable care as
the basis of liability. The burden of proving (d) might be
eased by introducing a rule that the proof of a defect in the
manufacturer's product raised a presumption of lack of care

on the manufacturer's part. Provided that the injured person

50. See footnote 46, above.
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were able to discharge the burden of proving (b) - that the
defect existed before it left the manufacturer's control -
this would put the manufacturer in the position of having to
satisfy the court that the defect was not attributable to a
failure to take reasonable care. This is what happened in
the chicken vaccine case51 and the German court ruled that
the manufacturer could not avoid liability except By showing
how the defect did in fact arise and by showing that the cause
of the defect was something other than a failure to take

" reasonable care. This in itself seems just and it may be
that something along these lines could be achieved by giving
greater precision by statute to the doctrine of res ipsa
loguitur so that a presumption of lack of reasonable care on
the part oflthe manufacturer was always raised by proof of
the defect, not, as at present, in isolated cases only, for
example, where a congumer breaks a tooth on a stone in the
middle of a bun.52 Tt is for consideration whether this
would so improve the remedy at present available to the

injured person that no other change in the law would be needed.

43, " An easing of the burden of proving lack of reasonable
care on the manufacturer's part - (d)53 - would still leave
difficulties of proof, in certain cases, in relation to (b)

and (¢). In the case of food or drink sold in a sealed
container the requirements (b) and (c) are easily satisfied.
Where, however, the product requires a pre-delivery'inspection,

51. B.G.H.Z. 51.91; N.J.W. 1969, 269: see para. 2, above.

52. Chapronidre v. Mason (1905) 21 T.L.R. 633; cf. Steer v.
Durable Rubber Manufacturing Co. Ltd., The Times,
20. November 1958..

'53, The references to (b), (c) and (d) are to sub-paragraphs
of para. 39, above.

40



as in the case of a new car, or where work has to be done

on the product by a third party to suit the place of install-"’
ation, proof by the injured person of (b) and (c¢) is much

more difficult. Let us say that P buys a new windscreen

for his car and it shatters within days of having been fitted
by the garage, causing him tc be injured. He may be able to
prove, in general terms, that the windscreen was defective

but may be unable to prove that the defect arose in the course
of manufacture as it might have arisen in the course of being
fitted to the car. To make it a rule that the presence of a
defect in the product raised a presumption of lack of reasonable
care on the part of the manufacturer would not assist P as long
as the manufacturer could show that the defect could as

easily have arisen after it had left his control. P would

lose his case against the manufacturer because of his inability
to prove (b).54

44, The percentage of cases that would be decided
differently if the rules on burden of proof were altered might
be smail and this is a point on which we would welcome views,
particularly from practitioners. If, however, the hardship
caused to the injured person by the present rules is more

than trivial it would be worth considering a prdvision that
the manufacturer of a defective product should he deemed to
be liable for failing to exercise reasonable care unless he
were to prove that the defect arose after it had left his
control or that it arose whilst within his control but without
lack of reasonable care on his part. This would treat the
liability of the manufacturer for defects in his products in
much the same way as the liability of the highway authority

to pedestrians for the dangerous state of their highways55

54, Cf£. Evans v. Triplex Safety Glass Co. Ltd. [1936]
1 All E.R. 283. :

55, Section 1 of the Highways (Miscellaneous Provisions) Act
1961; Griffiths v. Liverpool Cpn. [1967] 1 Q.B. 374.
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and the liability of the carrier to passengers involved in an
air crash.56 The result of changing the burden of proof would
be to retain the settled principle of duty to take reasonable
care but at the same time to go some distance to meet one of
the principal arguments for the imposition of strict liability,
the difficulty which may-be-experiencedfby a person injured
by a defective product in establishing that there was fault on
the part of the manufacturer, Later we shall consider how

the rules on burden of proof might be applied if strict
liability were introduced.

45, There are no doubt other things to be said both for
and against holding;manufacturérs-strictly liable for defective
products and for and against altering the burden of proof in
products liability cases. It should not be supposed that we
adopt all or any of the arguments set out above as being
wholly persuasive. Their purpose is rather to elicit comments.
In particular, we should be glad to receive comments on the

two preliminary and very important questions:-

(a) whether the pfesent law should be changed
at all, and if so

(b) whether the changes should be confined to
the fules on burden of proof and, if so;
on what issues, or should involve the
introduction of strict liability.

56, Carriage by Air Act, 1961, Sched.l, Arts. 17 and 20
(the Warsaw Convention, as amended).

57, Para. 82, helow.
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A scheme of strict liability

46. The boundaries of strict liability for defective
products -~ other than liability in contract ~ are at present
set by the provisions of the Consumer Protection Act 1961.58
If new remedies were to be provided on the basis of strict
liability it would be necessary to decide where the new
boundaries should be drawn. A remedy in respect of defective
products that exposed manufacturers to claims against which

they could not insure and which forced them out of business,
would be a drastic one, which would in many instances be of
benefit neither to the injured person nor to the general public.
We shall therefore outline the social and economic implications
of new remedies as well as the legal difficulties when
considering what seem to us to be the seven crucial guestions:-

(a) Who should be liable?

(b} How should "defect" be defined?

{c) "o what products should any new remedy apply?
{d) Who should be entitled to sue?

(e} What defences should be allowed?

(£} Should the liability be limited by a prescribked

maximum? and
(g) What should be the rules on burden of proof?
a7, We do not suggest that the points that we shall make

in relation to each gquestion are the only points or that we
are convinced of their validity, but they should at least be

58. See para. 24, above.
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useful as a basis for discussion. After dealing in this way
with claims for personal injury we shall move on to the other
three categories - damage to property,59 damage to the product60

. el
and economic loss.

WHO SHOULD BE LIABLE?

48, So far we have mentioned the manufacturer of the
defective product as being the person on whom strict liability
might be imposed. The Strasbourg draft convention and the
E.E.C. draft directive each use the word "producer" instead

of "manufacturer" which may in some contexts invite a different
interpretation. For example, the word "producer" may be used
more readily in relation to certain natural products. On

the other hand it is not sufficiently precise to deal with
every situation. Presumably if a garage were to rebuild a
wrecked car for resale the garage would be a "producer" of the
rebuilt car, whereas if only the wheels were changed it would
not. Without a more detailed definition it may be difficult

to say where the line should be drawn in any particular fact
situation but for present purposes the word "producer" seems

to answer well; we shall use it in preference to "manﬁfacturer"

throughout the remaining paragraphs.

49. The arguments in favour of strict liability for
defective products seem to peoint to the producer as the person
on whom the liability should be imposed. We propose to take
this as a starting point, but there are other persons in the
chain of production and distribution who might be required to
undertake either by themselves cor along with others the burden
of strict liability.

58. 1In Part V.
60. In Part VI.

6l1. In Part VII.
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The American Restatement -

50. In America, the Restatement (Second) of Torts, which
was promulgated by the American Law Institute in 1965,
contains the following provision:-

"402A., Special Liability of Seller of Product for
Physical Harm to User or Consumer

{1) One who sells any product in a defective
condition unreasonably dangerous to the
user or ceonsumer or to his property is
subject to liability for physical harm
thereby caused to the ultimate user or
consumer, or to his property, if

{(a) the seller 1s engaged in the
business of selling such a product,
and

{(b) it is expected to and does reach
the user or consumer without
substantial change in the condition
in which it is scld.

(2) The rule stated in Subsection (1}
applies although

(a) the seller has exercised all
possible care in the preparation
and sale of his product, and

(b) the user or consumer has not
bought the product from or
entered into any contractual
relation with the seller.”
This provision would impose strict liability upon the producer,
the retailer and everyone e¢lse in the chain of distribution
who sells,

Enterprise liability

51. In the State of California strict liability for
defective products has developed further and faster than in
most other States in America., The notion that the liability
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should depend on sale was rejected in Greenman v. Yuba Power
Products Inc.62 in 1963. This was a case in which a man was
injured in his home workshop when using a power drill that

his wife had purchased and given him as a Christmas present.
The Supreme Court held the manufacturer liable and Traynor J.

said:-

A manufactuier is strictly liable in tort when an
article he places on the market, knowing that it is
to be used without inspection for defects, proves
to have a defect that causes injury to a human being...
the liability is not one governed by the law of
contract warranties but by the law of strict
liability in tort,"
52. - In subseguent decisions in Califeornia persons other
than the zctual producer have been held strictly liable for

injuries caused by defective products, including:-
- .63
(a) the retail seller

{b) the middleman who buys- from the producer
and sells to the reta-iler64

{c) the person who supplies a product on hire65

{(d). financing institutions.66

62, 377 P.2d 897 (1963} cal.

63, Vandermark v. Ford Motor Co., 391 P, 2d 168 (1964) Cal.

64. Canifax v.‘Hercules‘PCWﬂér”Cb., 237 Cal. App. 24 44, 46
Cal. Rptr, 552 {1965) Cal.

65. Price v. Shell 0il Co., 466 P.2d 722 (1970) Cal.

66, Connor v. Great Western Savings &-Ldan Association
447 P.2d 609 (1969) Cal.
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53. The imposition of strict liability in tort or delict
on the retailer was explained by Traynor C.J. in Vandermark
Ve Ford63 in the feollowing way:-

"Retailers like manufacturers are engaged in the
business of distributing goods to the public. They
are an integral part of the overall producing and
marketing enterprise that should bear the cost of
injuries resulting from defective products. In some
cases, the retailer may be the only member of that
enterprise reasonably available to the injured
plaintiff.”

By the same reasoning strict liability was later extended to
the other members of the "producing and marketing enterprise”
mentioned in paragraph 52. The effect of such an extension

is to give the injured person a wide range of perscns to sue.
One or some of the members of the "producing and marketing
enterprise"” may be insolvent or abroad or uninsured and the
injured person's chances of having his claim satisfied are
increased as the number of persons liable to him is increased.
His position is thus improved by spreading the burden of strict
liability wvery widely.

Channelling

54, Whilst the injured consumer benefits from having a
wide range of persons strictly liable to him, the other consumers,
who make up the general public, suffer. The reason for this
is that each and every person in the "producing and marketing
enterprise” has to insure or indemnify himself against third
party claims. The cost of providing insurance for each is
thus likely to be greater than the cost of insuring one person
alone. 1In theory the cost should remain the same, as there
would be no increase in the risk against which the various
persons would insure and, if effective cover could be provided
for all persons in the enterprise under a single policy, the
increase might be slight. It might be possible to cover those
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significantly concerned in the production by means of a single
policy taken cut in the name of the final producer but it

would not be possible to provide cover in such a policy for
persons who were unknown to the producer. If, therefore,
gtrict liability in tort or delict were to be imposed not only
on producers but alse on retailers and wholesalers they would
generally have to arrange their own insurance cover, This
would add to the cost of the product because although the
various insurance policies would only cover the one risk there
would be an increase in the premiums, in aggregate, to take
account of (a) the extra administration costs and (b} mote
imﬁortant, the extra litigation costs that would be incurred

if the 1njured person were able to brlng his claim against

four or flve persons in the chain of distribution and production,
instead of against just one. If liability were channelled to

a single person in the enterprise, these additional costs

would be saved. This;is the "channelling" argument and further
reference will be made to it later in tﬁis paper.67

55. There are several examples of “ehanneiling“ in the
present law. Perhaps the most extreme example is provided by
t+he Nuclear Installations Act 1965 under which the licensee
of a nuclear site is strictly liable for injuries resuitihg
from a nuclear occurrence, up to a limit of £5,000,000.
Section 12 of the Act, as amended by the Nuclear Installations
Act 1962, provides that, with certain exceptlons, no ‘other
llabllity shall be incurred by any person in respect of that
injury or damage ; 1t also provzdes that the person strlctly
liahle under the Act should have no rlght to an 1ndemnity or
vontribution from any other person except where that other
person has preV1ously agreed in wrltlng to incur llabllity

in respect of that damage or has caused the damage "with

. intent to cause 1njury or damage. Thus, if a nuclear

© occurrence at a 11censed site were caused by a defect in a

67. See paras. 62(c), 70,74,75 and 126, below.
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preoduct made and supplied to the licensee, section 12 would
normally protect the producer against proceedings by the
injured person and alsc against proceedings by the licehsee
for an indemnity or contribution towards the sum for which

the licensee might be liable, A less extreme form of
"channelling” is to be found in the Carriage by Air Act 1961
which channels liability for injury and damage resulting from
an air crash on to the "carrier". It is less extreme in that
although statutory liability is channelled to one person, the
carrier, it does not gualify the right of the carrjer to claim
an indemnity or contribution from others and it does not
prevent the injured person from taking proceedings against any
person on whom liability may rest at common law, such as the

manufacturer of the aeroplane.

56. Under the existing laws of England and of Scotland

a producer who is liable for injuries caused by a defect in his
product may, in some circumstances, have a right to claim an
indemnity or a contribution from other parties. For example,

if the defect in the finished product were traced to a component
that had been made by someone else, that other person might

be liable, by the terms of the contract of supply, to indemnify
the producer of the finished product against the injured
person's claim, or might be liable to share the loss with him

if earch were liable to the injured person under the law of

tort or delict.68 Neither the Strasbourg draft convention nor
the E.E.C. draft directive adopt the extreme form of channelling
that is to be found in the Nuclear Installations Acts 1965

and 1969. The producer of a defective product is required by
each to assume the burden of sﬁrict liability but his right

to an indemnity or contribution from third parties is unaffected;
indeed it is, by the Strasbourg draft convention, expressly

68. Law Reform (Married Women and Tortfeasots) Act 1935, s5.6;
Law Reform (Miscellaneous Provisions) (Scotland) Act 1940,
s.3.
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preserved.6 We should like to know whether readers agree

with this approach.

57. Although the Strasbourg draft convention and the E.E.C.
draft directive each purport to channel claims in respect of
defective products to the producer, rights against other
persons are preserved.70 Thus the injured purchaser of a
defective product would be enabled by each to claim damages
from the producer on the basis of strict liability as well

as from the retailer or hire-purchase company for breach of
contract. Proponents of an extreme form of "channelling"™
might argque that, as a corcllary to imposing strict liability
on the producer, claims should no longer_be made against non-
producers later in the chain of distribution, such as retailers
and hire-purchase companies, and that these persons should

be released from their contractual liability for defective
preoducts under the present law.7l This would mean depriving
the customer of a remedy under the present law which is
valuable to him for at least two reasons:-

{a) The retailer may scometimes be easier
to find and may be more likely to satisfy
a judgment than the producer, for example,.
if the producer lacks filnancial means72 or

is protected by some upper limit of damages.

9. Art. 9.

70. Strasbourg draft convention, Art.ll; E.E.C. draft directive
Arts. 4 and 8.

71. Sée para. 21, above.

72, C£. Fisher v. Harrods Ltd.[1966] 1 Lloyd's Rep. 500.
See para. 19, above.
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(b) If the customer has not paid the price he
may be able to withhold the money in part
satigfaction of a claim for damages against
the retailer. He would not be able to do
this if his remedy in damages lay against the
producer alcone.

We should be interested to receive opinions on whether an
imposition of strict liability on producers, if desirable

at all, should involve a removal of liability from others.
Other possible schemes are modified channelling which preserves
existing rights and duties and a total rejection of channelling
in favour of enterprise liability on the Californian model.

58. If a régime of strict liability in tort or delict for
defective products were to be imposed on anyone at all it could
take the form of:-

(a2) the imposition of strict liability on producers,
coupled with the elimination of the liability
of others:; or

(b) the imposition of strict liability on
the final producer along with the
retention of existing forms of liability
on othe¥s (E.E.C. draft directive); or

{c} the imposition of strict liability not
only on the producer of the finished
product but also in some circumstances
on producers of components, on importers
(or 'first distributors'’S) of foreign
products and to a very limited extent

73. ©See paras. 61-62, below.
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on retailers, along with the retention of
existing forms of liability on others
(8trasbourg: draft convention); or

{d} the imposition of strict liability on everyone
in the chain of production and distribution

{(enterprise liability).

The fact that we have: chosen. these four models is not to-say
that there are no others or that others might not be invented.
However, (a) and (d) seem to represent the extremes and (b)
and {c) each offer intermediate positions that can command
some support. The Strasbourg provisions on the guestion who
should be liable are somewhat intricate and need further

comment.

59. . The Strasbourg draft convention resembles the E.E.C.
"draft directive in that it channels strict liability to the
producer74 without prejudice to such other remedies as the
injured person may already have against the producer and others
under existing law.75 However, it goes further than the E.E.C.
draft directive in that it places the same burden of strict
liability on any person who presents a product as his own by
causing his name, trademark or other distinguishing feature to

appear on. it.

60. Under the Strasbourg draft convention the strict
liability of the producer may be impoéedAin some circumstances
on any person in the chain of distribution, who has failed,
within a reasonable time, to disclose on request the identity
of the producer or of the person who supplied him with the

74. art, 3.1.
75. Art. 11.
76. Art. 3.2., and para. 46 of the draft explanatory report.
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product.77 This provision is intended to make the non-producer
co-operate in channelling liability back to the producer and
thus to strengthen rather than to detract from the channelling
principle. The device might be of particular value i7 there
were to be no liability on the first distributor of a product

within a particular country or jurisdiction.78
Importers
61. Where a product is acguired directly by a purchaser

from-a foreign manufacturer, without the interwvention of an
79 Where
the right of action rests on tort or delict, an action would

intermediate party, there may be a contractual claim.

lie against the foreign producer in an English or Scottish
court, if the tort or delict was committed within the

80 Under the E.E.C. Convention
on Jurisdiction and the Reciprocal Enforcement of Civil and

Jurisdiction of that court.

Commercial Judgments which has not yet been acceded to by the

United Kingdom, actions in tort or delict may be brought in

. the courts of the place where the "damaging event™ has occurred.81

77. Art. 3.3.
78. ©See paras. 61-62, below.

79. Although the foreign manufacturer may stipulate that the
proper law of the contract should be the law of his country,
the protection afforded by the Sale of Goods Act 1893, as
amended by the Supply of Goods (Implied Terms) Act 1973,
cannot be excluded where the proper law cof the contract
would, but for the express stipulation, be the law of
England or Scotland: Sale of Goods Act 1893, s.55A.

80. R.S.C., 0.11; Law Reform (Jurisdiction in Deliect) (Scotland)}
Act 1971, s.l.

81. Art. 5(3).
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There is a further proposgal in Article 3 of the Strasbourg
draft convention that an importer of a product should be

deemed to be a producer and thus should incur the same liability
as the actual producer. The theory on which this proposal is
based recognises that in some circumstances it may be
inconvenient or difficult to raise proceedings against a
foreign producer, or to obtain satisfaction of a judgment
obtained against him, and that the injured person should not
have to cope with such difficulties. Neither the Strasbourg
draft convention nor the draft explanatory report annexed
thereto attempts to define what is meant by an importer; it
appears that this takk is to be left to the national legislature.

62. Tf strict liability in tort or delict were to be
imposed on importers - in the terms propbsed by the Strasbourg
draft convention - a number of proBlems could arise:-

{a) The term "importer" has been given a
variety of meanings in different contexts,
which suggests that there would be dangers .
in using such terminology. It might be
better to impose liability on the "first
distributor", that is to say the person
who first put the product into circulation
within the country or jurisdiction in which

the tort or delict arose.

(b} Should the jurisdictions of the courts of
' England and Wales and of Scotland be treated as

separate or as one for the purposes of such a
provision? It might be said that since the
distributor in England of goods: manufactured in
Scotland is not normally regarded as an importer,
and vice versa, the provisions should only -
‘operate where the product is manufactured
abroad, that is to gay outside the United
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Kingdom. On the other hand if, as it
appears, the object is to make it more
convenient and easy for the injured person
to raise proceedings and to obtain
satisfaction of any judgment by allowing
him to raise proceedings in his own courts,
there may be a case for selecting as the
person liable the first distributor in

that particular law district.

(¢} It would be contrary to the "channelling"
principle to impose strict liability on the
first distributor of a defective product
where the injured person could without great
difficulty obtain redress from the foreign
producer. For example, a judgment obtained
against a foreign producer may be enforced
against assets which the producer has
within the jurisdiction of the court of
judgment. If therefore an American producer,
with assets in London, were to export a
defective product from BAmerica to England
where it caused an accident, the injured
person would be able to sue the American
producer in England and obtain the satisfaction
of his judgment in England. Furthermore,
arrangements for the reciprocal enforcement
of judgments outside the E.E.C. have been

made by treaty and by statute.82

See Orders in Council made under the Administration of
Justice Act 1920, ss.13-14, such as Hong Kong, S.R. & O,
1922 No. 353, and the provisions of the Foreign
Judgments (Reciprocal Enforcement) Act 1933,
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{d)

(e)

Yet the Strasbourg draft convention seems

to contemplate that there: should be a
primary liability on the importer, or first
distributor, of a foreign product even where
the injured person can obtain redress from
the foreign producer without great difficulty.
Tt may be argued that this is undesirable as
the first. distributor's costs of providing
against claims in respect of foreign
products may be added to the price of the
product even where the injured person

has a satisfactory remedy against the
producer himself.

When the United Ringdom accedes to the
E.E.C. Convention on Jurisdiction and the
Reciprocal Enforcement of Civil and
Commercial Judgmentsg, judgments obtained
in England and Wales or in Scotland will
be enforceable against producers in other
member countries within the E.E.C. It
might then be argued that the obligation
on the first distributor of a foreign
product should: only apply to products made
outside the E.E.C. -

Should such a distributor's liability continue
after the product has left the country or
jurisdiction in which it has been distributed,
or should liability cease as soon as the
product is rembved from that couﬁtry of
jurisdiction? If the latter solution |

were preferred, the first distributor in
the-next-cbuntry or juriédiction-woﬁld incur
liability, assuming that a similar rule

prevailed there.
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{f)} BShould there be special rules to cater for
the situation where the country or jurisdiction
in which the imported product is finally
purchased by a consumer, is not the country
or jurisdiction in which the injury occurs?
It may be, for example, that, while on
holiday in Switzerland, a person habitually
resident in the United Kingdom buys a
product which is not of Swiss origin and
brings it home to the United Xingdom. There
a third party sustains injury in consegquence
of a defect in the product. No special
problems would appear to arise if the
product was originally manufactured in the
United Kingdom, Problems, however, would
arise where the product was manufactured
in a third country. It may be suggested,
therefore, to meet this case, that the
definition of "distributeor" should contain
no intrinsic territorial limitation. It
is true that the United Kingdom could not
effectively legislate in the case envisaged
above to impose liability upon the Swiss
distributor of the product. If, however,
the country of purchase had been a member
state of the European Communities, say
France, the injured third party would be
entitled to sue the French distributor
under Article 5(3) of the E.E.C. Convention
on Jurisdiction and the Reciprocal Enforcement
of Civil and Commercial Judgments when it
is acceded to by the United Kingdom and any
ensuing Jjudgment would be enforceable
against the distributor in France.
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(g} Should there be a special rule where a person
sustaing injury in a country or jurigdiction
in which he himself is not habitually
resident? For example, a French visitor to
Scotland might bring a defective article with
him which had been imported into France, and
might sustain injury in Scotland. Perhaps
the problems raised here and in the preceding
subparagraph are best resolved by international
agreement; we tend to think that a gspecial
rule should not be created merely in the context
of products liability.

We: should welcome views on whether there should be some kind
of additional 1liability on the first distributor of foreign
products, and if so, what scope it shHould have. None of the
features of the Strasbourg draft convention mentioned in
paragraphs 59 to 62 are to be found in the E.E.C. draft
directive. We should like to know what readers think of them.

HOW SHOULD "DEFECT" BE DEFINED?

63. For the purpeses of strict liability for personal injuries
a product may be said to be defective if it is dangerocus or
unsafe in the hands of the reasonable man. The danger or lack

of safety may derive from a defect in the manufacture or in

the design of the: article produced. It may on the other hand
derive from a defect in the instructions or warnings with

which the product is or ought to be accompanied when made
available teo the public. Although the Restatement (Second) of
Torts refers in section 402X to products "in a defective

State of California has rejected the words "unreasonably dang~rous'

83. See para. 50, above.
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as requiring the injured person to shoulder an additional

burden of proof that had no place in a tort of strict liability.84

It is provided by Article 2(c) of the Strasbourg draft

convention that "a product has a 'defect' when it does not

provide the safety which a person is entitled to expect, having

regard to all the circumstances including the presentation

of the product." The E.E.C., draft directive provides85 that

"an article shall be deemed to be defective if it is unfit

for the use for which it is intended by the producer" which

may in certain circumstances be wider than is necessary for

the purpose of providing for the consumer's safety; the

intention appears to be to give the consumer a remedy irax6respect
but

for the rest of the Part on personal injuries we will take a

of safe but shoddy goods. We will return to this later

"defect" as being something which makes the product unsafe or

dangercus in the hands of the reasonable man.87

TO WHAT PROCDUCTS SHOULD STRICT LIABILITY APPLY?

64, When is a product not a product? Both the Strasbourg
draft convention and the E.E.C. draft directive treat the
product's life as starting when it is put into circulation by
its producer. Neither the draft convention nor the draft
directive provide for injuries sustained before the product is

84. Cronin v. J.B.E. Olson Corp. 501 P.2d4 1153 (1972} cal,

85. In Art. 3.
86. In paras. 100-108, below.

o

87. Cf. Walker v. Bletchley Flettons Ltd. [1937] 1 All E.R. 170,
175 per du Parcqg J.: "... & plece of machinery is
dangerous if it is a possible cause of injury to anybody
acting in a way in which a human being may be reascnably
expected to act in circumstances which may be reasonably
expected to occur"; slightly modified by Lord Reid in
John Summers & Sons Ltd. v. Ffost [1955] A.C. 740,
765-766, :
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put into circulation, for example on the explosion of a product
in the course of production in the factory. This seems sensible.
The duties of safety-that employers and factory owners owe

to people employed in the processes of production are already
provided for in a comprehensive way by common law and by
statute and we therefore propose to confine our attention to
produdts which have been put into circulation, that is-to say
products which have left the possession. of the producer. The
Strasbourg draft convention provides that a "product! indicates
" .. all movables, natural or industrial, whether .raw or
manufactured, even though incorporated into another movable or
into an immovable“ss and the BE.E.C. draft directive seems to
apply to "an article manufactured by industrial methods or ...
an agricultural product"..89 Factory-made finished products
that are movable are clearly within either definition and

these are the kinds of products with which those who advocate
strict liability are particularly concerned. There are however
some categories of product that need special‘consideration

and we have selected the five which cover the areas iﬁ which
producers might be hardest hit by the imposition. of strict
liability. To take some examples, catastrophic consequences
might result from the use of pharmaceuticals, natural products
(including human blood) , nuclear materials and so on, due to a
defect in the product for which the producer might be held
strictly liable, while large multiple claims could arise from
aircraft, shipping, oil-rig, road and rail accidents caused

by a defect in a finished product or in one of its c¢omponents.
In these areas, or some of them, the cost of insuring against
the consequences of a catastrophe might be so high that the
producer who wished to develop a new product might form a small
and3expendable_company,aS'tHe”ndmihal‘pro&uber-SO.that if,
despite the exeréise.of reasonable care; the'produtt_had a
defect that caused a catastrophe; the ciaims ﬁoﬁid all bhe
directed at therSmall_and?éxpendable'compaﬁy.m This possibility

88, Art, 2(a).

89. Art. 1.
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must be borne in mind. Special systems have been provided,
usually by international agreement, for some of the areas
where the risk of multiple claims is very great and we shall
advert to some of these when examining the five categories

of product for which special provision might be made. The
special provision might take the form of a complete exclusion
from strict liability, maximum limits on the extent of
liabiiity, guarantee funds of different kinds or exceptional
methods of channelling. The five categeories are:-—

(a) Immovables

(b) Natural products

(c) Pharmaceuticals

(d) Components

(e) Products used within a régime that channels

liability for injury caused by the defective
product to someone other than the producer.

(a) Immovables
65. An "immovable" is usually taken to mean something that

is so securely fixed to the land as to be part of it., Objects
that rest by their own weight are regarded as movable, as are
objects which are attached to the land by a temporary connection.
The dividing line is not an easy one to draw in particular cases
such as 1lifts, cranes, oil-rigs or swing-bridges. Moreover a
product such as a brick may start off as a movable, become
immovable when used in a building and become movable again when
the building is demolished. There are difficulties in applying
a régime of strict liability for defective products to buildings,
the most important being that of identifying the "producer”.
Should it be the .architect, or the main contractoxr, or each and
every person working in the construction, including architect
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main contractor and subcontractors? Another problem, related

to the first, would be the burden of insuring against defects

in buildings if the producer - for example the main contractor -
had to maintain adegquate cover against claims arising out of
defects at any time during the life of the building. The

Law Commission reported on civil liability for defective
premises in England in 197090 and considered these and related
problems; as a result of their recommendations the Defective
Premises Act 1972 was passed. The position in Scotland, on

the other hand, is regulated by common law. In this paﬁer we
are only concerned with products that are movable as produced,
Liability for a movable product may, by the Strasbourg convention,
continue even after the product has been incorporated into an
immovable one. Readers may however feel that strict liability .
for a product should cease once the product has become immovable.
We shall consider later whether components should be excluded
from any scheme of strict liability that may be introduced in
respect of defective products, If strict liability were not

to be imposed on the producer who supplied brakes to a car
manufacturer, it ought, presumably, not to be imposed on the
producer who supplied tiles to a builder., Comments would be

welcomed.
{b) Natural products
66. Agricultural products are treated in the Strasbourg

draft convention and in the E.E.C. draft directive in the same
way as industrial products. If the primary aim: is to provide
better protection for the consumer then there is some logic

in this, although the problem of definition may be formidable.
-It may be, however, that certain produce and materials which
might fall into. this category, such as fish and some ‘
agricultural and horticultural produce, call for special
treatment. It is a characteristic of these kinds: of natural.
products that they soon deteriorate from the state in which

90. Law Com. No. 40.
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they are fit for human consumption into a state in which they
are unfit and, in a sense, "defective". They are treated,
carried and stored by many pecple who are outside the control
of the original producer before they reach the ultimate
consumer. It would, in some cases, be almost impossible to
say at what stage the product became defective, The original
producer might find claims in respect of perishable goods hard
to resist, i1f strict liability were to apply to all natural
products, particularly if he had the burden of proving that
the product did not become defective until after it had 1left
his control.91 Furthermore there may, in such cases, be more
than usual potentiality for catastrophe and multiple claims

if the producer were to be liable even where he had taken
reasonable care. For example, crops of cereals or vegetables
might be contaminated by lead in the soil, or fish might be
affected by mercury in the water, with disastrous consequences,
involving large multiple claims. Organic fertilisers, such as
bone meal, might carry anthrax with similar conseguences.
Products such as tobacco, alecholic drinks and certain drugs,
which might be classified as "natural products" unless that
phrase were narrowly defined, might involve inherent dangers
which could give rise to claims on a large scale. Readers may
be able to think 6f other kinds of products that may require
exceptional treatment. Perhaps livestock should be excluded
altogether from the definition of product. Perhaps human
blood or organs should alsc be excluded, although a case could
be made for imposing strict liability on, for example, a
hospital for injuries caused to the ultimate recipient by a
disease or deficiency in the blood or organ of which the
hospital was unaware. Comments are invited.

91l. See para. 82, below.

63



{c) Pharmaceuticals:

67. It is sometimes suggested that pharmaceuticals,
particularly at the development stage, should be treated as
a special case. On this we would appreciate comment,
particularly from those familiar with the processes, risks
and costs involved. It is a matter to which we shall return

when considering special defences.92

(ad) Components

68. The producer of the final product may incorporate
into its structure component parts or elements that have been
supplied to him by other producers. For example:-—

{a) X produces a new drug that is a mixture
of other drugs, one of which was produced
and supplied by Y. Due to a dangerous
property in the drug. produced by ¥ the
mixture produced by X causes Z to he

injured;

(b) Y produces contaminated groundnuts and
sells them to X who uses them to make

food which poisons Z;93

(¢) X produces a car in which he has incorporated
a braking system produced and supplied by
Y. The brakes are defective and Z, a
pedestrian, is injured.

69. On the present state of the law Z would in each case
be entitled to recover damages from ¥ if he could prove a

92. See para. 77, below.

93. Cf. Hardwick Game Farm case [1969] 2 A.C. 31.
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failure on his part to take reasonable care but would not
recover damages from X if the defect in the component was

not reasonably discoverable by him. If strict liabiljty

were to be imposed on the final producer, X, should it be
imposed on Y, the producer of the defective component as well?
The Strasbourg draft convention answers the question
affirmatively and provides94 that the producer of a defective
component may sometimes be liable jointly with the producer
of the finished product into which the component has been
incorporated. There are, however, two possible objections

to such an extension of strict liability.

70. The first ohjeétion is that it runs contrary to the
principle of "channelling" as it means adding unnecessarily to
the number of persons who must insure against strict liability
claims. This seems to have been the policy reason behind

the majority decision of the Court of Appeals of New York in
Goldberg v. Kollsman Instrument Corp.95 It was there held by
the majority of judges that the producers of an aircraft that
crashed were strictly liable in tort to a passenger but that

the case against the producers of the defective altimeter should
be dismissed. Desmond C.J. referred to the decision in the

power-drill case96 and said:~

"The California court said that the purpose of
such a holding is to see to it that the costs of
injuries resulting from defective products are
borne by the manufacturers who put the products
on the market rather than by injured persons who
are powerless to protect themselves and that
implicit in putting such articles on the market
are representations that they will safely do the

94. In Arts. 2(b) and 3.4,
95, 191 N.E.2d 81 {1963) New York.

96. Greenman v. Yuba Power Products Inc., 377 P.2d 8987 (1963)
Cal. para. 51, above.
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job: for which they were built. However,
for the present at least we do not think
it necessary so to extend this rule as to
hold liable the manufacturer (defendant
Kollsman) of a component part. Adequate
protection is provided for the passengers
by casting in liability the airplane
manufacturer which put into the market the
completed aircraft.®

Tt should be noted that the dissenting opinion of three judges97

was that ... any claim in respect of an airplane accident that
iz grounded in strict enterprise liability should be fixed on

the airline or none at all.™

71. The second objection is that the definition of
"dafective" is easier to express in terms of the final product.
So far as the component is concerned the question of whether
it is defective will depend not only on the use to which it is
put by the reasonable consumer but on the use to which it is
put by the manufacturer of the final product. The difficulty

that this may lead to is illustrated by the facts of Harbutt's
9.8

*plasticine™ Ltd. v. Wayne Tank and Pump Co. Ltd.

The defendants designed and installed equipment

“#n the plaintiffs' factory for storing heavy wax

that had to be liquified under heat for the plaintiffs’
manufacturing process. They used plastic material

for the pipes which turned out to be unsuitable.
- The plastic pipes melted and fractured and there

was a fire that caused. about £150,000 worth of

damage. The defendants were held: liable for

breach of contract adthough they were not the
producers. of the pipe.

;2 The ‘producers of the plplng were not sued Should
they be held strictly liable for the fire although they could
not reasonably have foreseen that the plplng would be used

27. Burke, Van Voorhis and: Scileppi JJ.

¢8. [19761 1 Q.B. 447.
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in such an installation? If the answer to this is "Yesg"

then it means putting a heavier burden on the manufacturer of
the rudimentary component than on the maker of the final
product, since he will have to insure against a wider range

of risks. The more basic the component (such as the nut and
bolt) the greater the range of dangers and the higher the
insurance premium, both in abgolute terms and in relation to
the value of the product. It would mean that component
manufacturers would either have to raise the price of their
products, perhaps to an uneconomic level, to provide for a
wide range of substantial claims or else run the risk of being
uninsured and facing a claim that might put them out of
business. The Strasbourg draft convention seeks to meet the
difficulty by providing in Article 3.4 that it should be a
defence for the maker of the defective component to prove that
the defect resulted from the design or specification required
by the makers of the product into which the component was

‘incorporated.

73. The E.E.C. draft directive differs from the Strasbourg
draft convention on this point and only imposes strict liability

for defects on the person by whom the article is produced and
99

100

marketed in the form in which it is intended to be used,
so that the suppliers of "semi-finished and intermediate"
products are excluded. If strict liability were to be introduced
at all a choice would have to be made between confining it to

the producer of the final product, as provided by the E.E.C.
draft directive, and extending it to producers of defective
components, as provided by the Strasbourg draft convention.

99, Art. 2.

100. These words are taken from the explanatory notes relevant
to Art. 2,
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(e) Products used within a régime that channelsg liability
for injury caused by the defective product to someone other
than the producer’

74, As we mentioned'earlier,lOl thée general effect of

the Nuclear Installations Act 1965 is to channel 1iability

for the consequences of a nuclear occurrence to the licensee

of the nuclear gsite, to the exclusion of others. The producer
of a defective product that causes a nuclear occurrence 1is thus
exempted from liability under the Act or at common law. It
would seem contrary to the policy of the Nuclear Installations
Act 1965 to impose additional liability on a producer, in respect
of claims for which he cannot be liable under the present

law even where he has caused the nuclear occurrence by a

fatlure to take reasonable care. The Strasbourg draft conventior
102

does not apply to nuclear damage, but the E.E.C. draft
dtirective is silent on the point.
75. Separate consideration should also be given to the

liability of persons who produce aircraft, ships and other
means of public transport. The Carriage by Air Act 1961 places
1liability for death or injury resulting from an air crash on
the cafrier unless he can prove ™... that he and his servants
or agents have taken all necessary steps to avoid the damage
or that it was impossible for him or them to take such
measures." 03 There is no systematic channelling of liability
in the case of shipping accidents but the shipowner's liability

is, in some circumstaunces, limited by staftute.lo4 ‘There are

101. 1In para. 55, above.
102. Art. %{b).
103. Art. 20, Warsaw Convention, as amended.

104. Merchant Shipping Act 1894, ss.503, 504; Carriage of
Goods by Sea Act 1924, Sched., Art. IV.
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no systems of channelling in force that apply to the carriage

of persons on land,105

although it may be argued that there
should be. Those who produce aircraft, ships, trains and
other means of public transport have a duty at common law to
use reasonable care in their designs and manufacturing processes
but are not otherwise liable for accidents involving their
product. It may be said that injured passengers ought to be
provided with additional rights of redress, but the imposition
of strict liability on the producer of the aircraft, ship or
train is not the only, nor necessarily the best, course. It
might be more convenient and, for the purposes of insurance,
cheaper to channel strict liability for the consequences of an

106 Comments are invited

accident to the carrier or operator.
on these problems and on any other class of product that we
have not mentioned specifically but which seems to merit

exclusion from a régime of strict liability on producers. .

WHO SHOULD BE ENTITLED TQ SUE?

76. In the context of personal injury claims the question
who should be entitled to sue is probably the easiest to answer.
It is suggested that any injured person, whether he be the user
of the product or a bystander, should be entitled to the .
benefit of any new strict liability for defective products that
may be introduced. This is wider than section 4027 of the

American Restatement (Second) of Torts,lo7 which is limited

105. Except for the Carriage by Railway Act 1972, which, in a
carriage by rail covered by international dccuments,
channels liability for injury or death in some
circumstances to the railway.

106. See the dissenting judgments in Goldberg's case,
para. 70, above.

107. See para. 50, above.
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to the user and the congumer, but in many States claims by

bystanders have-sucéeeded.los Neither the Strasbourg draft
convention nor the E.E.C. draft directive limits the class

of person who can sue, nor does the Consumer Protection Act
1961. 197

WHAT DEFENCES SHOULD BE ALLOWED?

(2} Development risks

77. Should the producer ever be entitled to defeat a claim
by proving that he took all reasonable care to see that the
product had no defect? If such a defence were to be provided
in all cases then the basis of the 1iability could not fairly
be called strict - it would be liability in negligence but
with a reversed onus of proof. It is however possible, and
perhaps desirable, to maintain a régime of strict liability

for isolated defects of manufacture - such as the one hot—water
bottle in a million that has a flaw that makes it unsafe - but
+to make different provision for other cases, for example by
allowing the producer to defeat a claim in respect of a "design
defect"llo by proof that the designer exercised reasonable care
having regard to all the c¢ircumstances of which he ought
reasonably to have known. Such a defence would be of particular
importance to industries engaged in the development of new

products, such as pharma'ceuticals.l11 It may be argued on their

108. See Elmore v. American Motors Corp. 451 P.2d 84 (1969)
Cal. and Piercefield v. Remington Arms Co. I33 WN.W.2d 129
{1965) Mich. ' -

109. 8See para. 24, above.

110. See para. 35; above for the contrast between "design
defects” and "manufacturing defects".

111. See Harvey Teff, "Products Liability in the Pharmaceutical

Industry at Common Law" (1974) 20 MeGill Law Journal,
PP. l02-123.
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behalf that there are risks in new products that cannot be
foreseen however careful the producer is, and that these are
inevitable risks which the public must accept. The consumer
interest in having new products put on the market at acceptable
pPrices had to be balanced against the consumer interest in seeing
‘that the victims of defective products receive compensation

" for their injuries. Neither the Strasbourg draft convention

nor the E.E.C, draft directive provide for "development risks"

by a special defence. Comments are invited.

(b) Contributory negligence

78, Where the injured person is wholly or partly to blame

for his injuries the present law of "contributory negligence"
provides that his claim in tort or delict may be dismissed

or reduced as may be just, having regard to all the circumstances
of the particular case.112 It would seem reasonable that this
defence should continue to be available whether or not the

liability of the producer were to be strict.

(c} Assumption of risk and "contracting out"

79. Cases may arise in which the injured person has
deliberately and knowingly exposed himself to the danger of a
particular product's defect, for example by driving a new car
which is known to have no effective braking system. Our
provisional view is that thé doctrine of ‘'assumption of risk'
should apply to claims for injuries caused by defective products
to the extent that it applies to other strict liability claims
in respect of injury. This brings us to the related problem of
"contracting out". As between buyer and seller the Supply of
Goods (Implied Terms) Act 1973 limits the seller's right to

exclude or limit his liability for defects in the products sold.113

112. Law Reform (Contributory Negligence) Act 1945,s. 1(1).

113. See para. 21, above.
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As between the producer and the ultimate purchaser however,

a contract may have been made by the offer and.aéceptance of

a manufacturer's guarantee, the terms of which might in the
present state of the law exclude or limit the producer's
liability in tort or delict. The 1973 Act would not apply

to suck a contract. TIf strict Iliability for defective products
were to be imposed on producers, should "contracting out" be
permitted? It is prohibited by the Strasbourg draft conventionll4
and by the E.E.C. draft d‘irectivell5 but it may be thought

that such a prohibition is too extreme to work justly in every
case. It may be argued that the avoidance of "contracting out"
should depend in each case on the nature of the product, the
circumstances in which it is produced and the scope of the
exemption from liability. "Contracting out™ in respect of
damage to property or economic losses would appear to be
generally 1eSS'Objectibnab1e than in respect of death or personal

injury. Comments are invited.

SEOULD THE AMOUNT OF LIABILITY BE LIMITED?

80, An injured person .whose claim in tort or delict succeeds
at common law is entitled to damages in respect of pecuniary
losses, such as loss of wages, past, present and future, and
also non-pecuniary losses for pain, suffering and loss of amenity.
The basis of the assessment is to restore him, so far as an
award of money can do so, to the position he would have been

in had he not been injured. The pecuniary losses down to- the
date of the award can be worked cut with some exactness but

the award for future pecuniary losses and for non-pecuniary
losses are necessarily harder to assess. If a producer were

to be made strictly liable for injuries caused by defective
products the question would arise whether the injured

114, Art. 8.

115, Art. 8.
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person should be entitled toc the same damages as at common

law, or whether an award based on strict liability should

be limited to some smaller sum, The E.E.C. draft directive
confines the producer's strict liability to pecuniary
losses.116 Another possibility would be for the producer's
strict liability to be determinedlaccording to the degree

of injury, with a fixed scale compensating the pecuniary

loss, although the scale might require to be adjusted having
regard to the pre-accident earnings of the injured person.

The justification for a limitation of this kind might be that
.liability regardless of fault should provide a minimum "floor"
of compensation to cover essential needs, but compensation

over and above this should depend on proof of fault. Such

a scheme would probably impose a lighter burden on the producer
than a scheme that made him liable for pecuniary losses without
limit, even in the absence of fault. Comments on the merits

of limitations of either kind would be welcomed.

81. Another possibility might be to fix a financial 1limit
beyond which the producer should not be strictly liable

although he would, unless provision were made to the contrary,
remaln liable at common law on proof of a failure to take
reasonable care. The E;E.C. draft directive makes provision

for limits of this nature117 although no figures for the limit
have yvet been specified. The provision of a financial ceiling
to strict liability is no doubt intended to protect the producer
from having to meet claims arising out of a catastrophe118
beyond the limit for which he can obtain insurance. The

Strasbourg draft conventicon draws no distinction between

116, Art. 4.

117. Art. 5.

118. In the memorandum to the E.E.C. draft directive (in
Appendix C) references are made to the aircraft disaster

in Paris on 3 March 1974 and to the injuries caused
by the drug thalidomide.
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pecuniary and non-pecuniary losses, -and gives Contracting
States the right, if they wish, to lay down financial limits
to the producer's liability; the limits must not be less than
200,000 DM {about E£36,000) for each person suffering injury

or death nor less than 30 million DM (nearly £5% million) for
all damage caused by identical products having the same defect.
In cases of single claims arising from personal injury or
death, awards in England and Scotland seldom exceed £75,000
for pecuniary and non-pecuniary losses together. Claims for
property damage may of course involve much larger sums, as the
Harbutt's "Plicticiae™ case shows,lzo'an& so also may multiple
claims for personal injury. The impdrtance of setting a limit
on the amount of liability will be considered fn greater detail
In the Part on damage to property,121 although cases of
catastrophe and‘multiple-c;aims for personal injury and death

11

may cause similar problems.

WHAT SHOULD BE THE RULES ON BURDEN OF PROQF?

82. Removing the burden of proving negligence by introducing
strict liability still leaves the burden of proving that the
defect existed when the product left the producer's pbésession.
To hold the producer liable for defects created thereafter by
other persons would be introducing something far beyond the
idea of "strict liability" that has taken hold in the United
States of America and beyond the provisions of the Strasbourg
draft convention. If the producer is only to be Iiable for
defects - arising in his products before they leave his possession
then the guestion arises  whether the injured person should
- have the burden of proving that the product was defective when

12

119. See Annex 2 in Appendix B.
120, See para. 71, above.
121. At para. 92, below.

122, C£. para. 43, above.
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it left the producer's possession or whether the producer
should have the burden of proving that the defect arose
afterwards. The placing of the burden of proof would be of
particular importance in the case of perishable products.123
The E.E.C. draft directive gives no clear answer but the

Strasbourg draft convention places the burden of preocf on this
124

issue on the producer. Views are invited.
Summary
83. We invite readers to consider the problems implicit in

the introduction of strict liability for injuries causzed by
defective products, by asking themselves the following questions:-

{a) Is there any need for a change in the present
law?

(b) If there is, should strict liability
be introduced or is no more needed than
a change in the rules on burden of proof?

(c) If strict liability is to be introduced,

(i) who should be liable? The main
choices are between;

{a) making everyone in the marketing
enterprise strictly liable

(b) making the producer and perhaps
others strictly liable but
preserving the injured person's
rights under existing law
against other people; and

123. See para. 66, above.

124, Art. s,
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(11)

(1ii)

(iv)

(v}

{vi)

(vii)

{c) making the producer strictly
liable and exonerating everyone

else.

Should the producer's rights against third
parties be preserved?

How should "defect" be defined?

To what products should strict liability

not apply? Should special provision be

made for movables incorporated into
immovables, natural products, pharmaceuticals,
compcnenté, nuclear damage or means of

transport such as aircraft and ships?
Who should be entitled to sue?

What defences should be provided? In
particular should it be a defence to an
allegation of "design defect” that all
reasonable care was taken by the producer
having regard to the scientific knowledge
available at the date of production?

Who should have the burden of proving when
the defect in the product came into existence?
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PART V -~ DAMAGE TO PROPERTY

Personal injury and property damage compared

84, In Part IV we considered whether producers should

be held strictly liable for personal injuries caused by
defects in their products. We now turn to strict liability
for damége to property. We include, in this Part, strict
liability for the cost of replacing or reinstating damaged
property and strict liability for economic loss resulting from
physical damage to property, for example, loss of profits.l25
‘However, strict liability for property damage where the
property affected is the defective product itself is not
considered in this Part, but in Part VI. The Strasbouxrg
draft convention is confined to pérsonal injuries so we shall
not refer to it again in the paragraphs that follow. The
E.E.C. draft directive applies to pecuniary losses resulting
from property damage, save that "damage shall not include

the defective article."126

85. There are two general points to be made about
extending strict liability for defective products to cover
property damage. The first is that the 'social' consider-
ationslz7 that strengthen the argument for strict liability
in relation to personal injuries have less force when applied
to property damage. People tend in general not to insure
themselves against the consequences of perscnal injury
whereas they do tend to insure themselves against damage to

their property. There is therefore a stronger case for letting

125. See para. 92, above.
126, Art. 4.

127. See in particular para. 36, above.
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the loss caused by property damage fall on the person
suffering it, except where he can prove that it has been
brought about by the producer's. negligence. The second
general point also concerns insurance. It is usually more
expensive to insgure against third party claims for property
damage than against‘third'party claims for personal injury:
cover against third party claims for economic losses, such
as.loss of profits iesuiting from damage to property can be
prohibitively expensivé; it is usual for only limited cover
ﬁo.be'provided., The distinctions between the different heads
of damage may be seen.from:the facts of Vacwell Engineering
Co. Ltd. v. B.D.H} Chemicalé Lt‘d.128

The defendants produced a chemical called boron
tribromide which they sold and supplied to the
plaintiffs in glass ampoules to each of which

they had affixed a label containing the warning
"Harmful vapour". A physicist working in the
plaintiffs' laboratory dropped an ampoule whilst
trying to wash the label off it and caused an
explosion that killed him and damaged the factory.
The plaintiffs claimed. that it would cost £75,000
to repair the factory and that the loss of
production whilst the repairs were being done
"would: result in losses of a further £300,000,

The producers of the chemical were thus faced
with a claim in respect of the cost of repairing
the factory, and also in respect of the economic
losses due to loss of production. The trial judge
held the defendants liable in negligence and also
for breach of contract. An -appeal by the déefendants
was allowed, by consent, and judgment was entered
for the plaintiffs on the issue of negligence only,
limited to 80% of the damages. - R

86.. If it seems right that, in some situations at least,
.strict.liability.should‘apply-to"property-damage‘as-well as
to personal injuries, it is necessary to consider what those

128. [1871] 1 Q.B. 88.
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situations should be, We shall not reconsider the definition
of a "producer? nor what products should be excluded, what
defences would be provided nor where the burden of proof

should lie, since in these respects no different considerations
seem to apply to property damage from those that we have
considered in connection with strict liability for personal
injuries., The following matters, however, clearly call for
further consideration if striect liability is to apply to

property damage claims:-

(a) the different kinds of property damage;
{(b) the definition of "defective”:
(c) the person who should be entitled to sue;

(d) the provision of a limit on the sum for
which the producer should be liable.

The different kinds of property damage

9 on the difference

87. We have already commented12
between {(a) the cost of replacing or reinstating the property
damaged and (b) the economic loss, such as loss of profits,
resulting from the physical damage to the property. It is

for consideration whether strict liability should apply to

the cost of replacing or reinstating the damaged property but
not to economic loss. It could be said, in favour of such

a distinction, that redress would be provided thereby for the
ordinary member of the public whose personal belongings were
damaged in the accident, without in most cases adding very
greatly to the burden of liability on the producer or to the
cost of the product. Even less would be added if strict
liability for property damage were confined to the cost of
replacing or reinstating personal belongings only, so that the

128, In para. 9 and paras. 84-5, above.
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cogt of replacing or reinstating property such as buildings
or works of art were excluded. Comments are invited,

The definition of "defective"

88. In the last Partlao we opted for the narrower meaning

of " defective" i.e. dangerous or unsafe, and products that
cause physical damage to other property will be classified in
this Part as defective if they are dangerous or unsafe, but
not otherwise. The chemical product that damaged the factory

in the Vacwell case ' would obviously come within this

narrow definition, as would the chicken wvaccine that killed

the chickens with its active virus.j’32 On the other hand the
133

defective roof tiles might be outside the definition.

The problems inherent in applying strict liability in tort
or delict to defective but not dangerous articles such as

roof tiles will be considered in the next Part.l34

The person whe should be entitled to sue

89. “We suggested in the last Part that the right to sue
should be conferred on all persons physically injured by a
défective-product.l35 Should all persons who have suffered

physical damage to their property have the same right to
sue? We mentioned that property damage claims can be very

" heavy where the property damaged is used for business

130. ?ara. 63, above.
131. Péza_ 85, above.
132, Para. 9, above.
133. Para. 10; above.
134, Paras. 100-108, below.

135. Para. 76, above.
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purposes.l36 Companies that are engaged in business usually

insure themselves against losses due to damage to their

buildings+3’

and it might be suggested that producers should
be liable for property damage inflicted on private consumers
by defective products, but not for property damage sustained
by commercial organisations. A distinction of this kind was
suggested by one judge in the Californian case of Seely v.

White Motor CO.138 The facts were as follows:~—

Mr. Seely carried on business as a haulier and he
purchased a truck that had been produced by White
Motor Co. When using it in his business he found
that it bounced violently so he used it less and
less, and suffered economic losses in the form of
loss of business. Eventually he was involved in
an accident; the truck was damaged but he was
unhurt. It was found as a fact that the accident
wag not attributable to a defect in the truck.

It was however also found as a fact that the
White Motor Co. had given a manufacturer's
warranty that they had broken by producing a truck
that bounced violently. The majority of judges
held that the claim for economic losses succeeded
ags a claim for breach of warranty, but failed

as a claim in tort, Peters J. gave a dissenting
judgment in which he upheld the result on the
grounds, not of the manufacturer's guarantee,

but of the strict liability on the producer

for defects in his products.

90. Peters J. said that the purpose of the strict

liability rule adopted in the power-drill case139 was to

protect people who could not protect themselves and that

136. Para. 85, above.

137. The greater part of the plaintiffs' loss in the Harbutt's
"Plasticine" case was covered by their own insurance,

See para. 71, above.

138, 403 P.2d 145 (19653) Cal.

139. Greenman v. Yuba Power Products, Inc. 377 P.24 897 (1963)
Cal., para. 51, above.
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different considerations should apply " ... within the

world of commerce, where parties generally bargain on a some-
. what equal plane and may be presumed to be familiar with the
legal problems involved when defective goods are purchased."
A distinction of this kind is drawn in the Supply of Goods
{Implied Terms) Act 1973 and greater protection is given to
the purchaser in a consumer sale than to the purchaser who

buys in the course of a;business‘l4o

91. The distinction drawn by Peters J. was not adopted
by any of the other judges and although it may be attractive
in theory it is difficult to apply in practice. Peters J.

saidl41 of Mr. Seely:-

*although this is a close case, I would find
that plaintiff was an ordinary consumer insofar
as the:purchase -involved here was concerned,
even though he bought the truck for use in
his business. Plaintiff was an owner-driver
of a single truck he used for hauling and not
a. fleet—eowner who bought trucks regularly in

- the course of his business."

It is for cohsidéra$ion whether strict liability
claims for physical damage to property should only be made
by "ordinary consumers ":and if so how such a c¢lass of persons
should be defined. Mr., Seely's purchase would, incidentally,
not have qualified as a consumer transaction for the purposes
of the Supply of Goods (Implied Terms)'Act 1973 as he bought

the veliicle for use in his business.

Should the amount of liability be limited?

92. ‘The case for setting a financial~Ceiliﬁg.on the amount
of the producer's liability must now be considered. The
capacity of the insurance market is fimite and it is argued by

140. See £.55 of the Sale of Goods Aét 1893, as amended by s.4
of the Supply of Goods (Implied Terms) Act 1973.

141. 403 p.2d 145 (1965) Cal.
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some that the liability of the producer should not exceed
the sums for which insurance cover is reasonably available.
Moreover as long as the amount of liability is kept to a
moderate figure the cost of insurance to the producer and,
indirectly, to the buying public will not be too onercus.
These economi¢ arguments have been reflected in other areas
of the law. For example,

(a) By the Merchant Shipping Act 1894,142 the
liability of shipowners, charterers and others
is, in the absence of actual fault or privity,
limited to an overall maximum, calculated by
reference to the tonnage of the ship, "on any
distinct occasion”. If a ship is sunk and the
losses incurred by passengers and cargo—-owners
exceed the maximum, the amount representing
the maximum has to be shared out between the

claimants.143

() An overall maximum is likewise set on the
liability "in respect of any one occurrence"
of the licensee of a nuclear site; however,
where the losses exceed the global limit the
satisfaction of claims in excess of the limit

is to be provided for by Parliament.144

(c) The liability of carriers of goods is limited
by wvarious statutes,145 the limit usually being
set by reference to the weight of the goods

carried.

142, Sectien 503, as amended by the Merchant Shipping
(Liability of Shipowners and Others) Act 1958,

143, Ibid., s.504.

144. Nuclear Installations Act 1965, gs. 16~18.

145. Carriage by Air Act 1961, Sched. 1L Art.22; Carriage of Goods
by Road Act 1965, Sched., Art. 23; Carriage of Goods by Sea
Act 1924, sSched., Art. IV, para. 5(a).
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(@) The liability of carriers of passengers by
air is Iimited to a set sum in respect of
each passenger}l46"but there is no global
limit on claims arising out of a single

air crash.

It is for consideration whether any and, if s0, which

of these models might be adapted to limit the liability of

the producer. The global limit in respect of any one
occurrence is appropriate to the catastrophe such as the sinking
- ghip or the nuclear explosion, but it would be of no relevance
to the non—-catastrophe, and of minimal relevance where the
catastrophe involved a multitude of "osoccurrences" as, for
example, with poisoncus cattlefeed that is supplied to
different animals at different times by different farmers.

If the global limit is rejected limits might instead be

set at so much for each individual defective product or

at so many times the value of the product. This would
however not cope satisfactorily with the catastrophe in

which many pecople suffered in the same occurrence, for
example, in an explosion of a single chemical product.

The model adopted by the E.E.C. draft directive147 is

similar to the limit set on the liability of the carrier of
passengers and goods by a:i.r.M'8 It provides for a limit (as yet
unspecified) for "every loss", which is related to each

claim but not, in the present draft, to each occurrence.

The draft appears to contemplate two limits, one for

personal injury claims and one for the rest. If therefore
strict liability for defet¢tive products were to be introducea
subject to financial limits a number of guestions would have

146. Carriage by Air Act 1961, Sched. I, Art. 22,
147, Art. 5.

.148. Carriage by Air Act 1961, Sched. 1, Art. 22. .
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to be answered. Should the limits apply to all claims? or
just property damage? or be set at different figures for
different kinds of damage? What kind of limits should be
applied? Global limits or limits per claim or both? Should
they be set by reference to units of production? to the
value of the product? to each occurrence? or to each loss?
Opinions are invited on these different guestions and on

the factors which should determine the figure that would be
appropriate if strict, but limited, liability were to be
introduced.

Sumnmary

93. The main questions raised in this Part are:-

(a) Should a producer be held strictly liable
for damage to property (other than to the
product itself) caused by a defect in
his product?

(b) If so, should the remedy cover all property
damage or only scme?

(c} Should the remedy be available to all,
or only to the ordinary consumex?

(d) sShould a statutory limit be set on liability?
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PART VI - DAMAGE TO THE DEFECTIVE PRODUCT

94. The guestiocn- to be examined in this Part is short
but difficult. Assuming that strict liability for defective
products were imposed on producers and were to apply in

some circumstances to property damage caused by the defect,
should a claim be allowed where the property damage
sustained is toc the defective product itself? The E.E.C.
draft directive appears to exclude such c:lairns.l'tl'9 We have
taken the facts of two decided cases to illustrate the
difficulty, the first case being one in which the defect
made the product unsafe, the second being one in which it

did not.

Defect making the product unsafe: Henningsen's case

95, The fackts that were before the Supreme Court of

New Jersey in Henningsen v. Bloomfield Motors Inc. and

Chrysler Corporationlso in 1960 included the following:-—

Mr. Henningsen purchased a new car from Bloomfield
Motors and gave it to his wife. The car had been
manufactured by Chryslers. The steering went out
of control as Mrs. Henningsen was driving the car
within a week of delivery, and the car hit a brick
wail. Mrs. Henningsen was injured and the car was
a total loss, Mrs. Henningsen was awarded damages
against both defendants for her injuries, and Mr.
Henningsen was awarded damages against both
defendants for the replacement value of the car.

149. Art. 4.

150. 16l A.2d 69 (1960) New Jersey.
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Defect not making the product unsafe: Santor's case

96, The facts of Henningsen's case are to be contrasted
b

with the facts of Santor v. A. & M. Karagheusian Inc.,ls‘

which came before the Supreme Court of New Jersey in 1965.

Mr. Santor had contracted with a retailer for
the supply and fitting of a carpet made by the
defendants. The carpet was laid and soon
afterwards unusual lines appeared in it. He
discovered that the retailer had gone out of
business and sued the defendants instead,
alleging that they were strictly liable in

tort for the defects in the carpet. Francis J.
gave the judgment of the court and it was

held that the claim succeeded even though the
only damage to property was to the product itself.
Mr. Santor was awarded the difference between
what he had paid for the carpet and what it was
worth, which is what he would probably have
recovered from ths retailer had he been sued.
Francis J. said:-

"If the article is defective, i.e., not reasonably
fit for the ordinary purposes for which such
articles are scld and used, and the defect arose
out of the design or manufacture or while the
article was in the control of the manufacturer,
and it proximately causes injury or damage tc

the ultimate purchaser or reasonably expected
consumer, liability exists."

97. In fact, in Santor's case, the producer had not
just made and marketed a shoddy carpet, he had marketed the
carpet as Grade I, which it plainly was not. The judgment

of Francis J. was criticised in Seely v. White Motor Co.152

151. 207 A.2d 305 (1965) New Jersey.

152. 403 P.2d 145 (1965) Cal. For the facts see para. 89, above.
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although not the result at which the court had arrived:
Traynor C.J. said:-

"It was only because the defendant in that case
marketed the rug as Grade I that the court was
justified in holding that the rug was defective.
Had the manufacturer not so described the rug,
but sold it 'as is' or sold it disclaiming any
guarantee of guality, there would have been no
basis for recovervy in that case .... A consumer
should not be charged at the will of the
manufacturer with bearing the risk of physical
injury when he buys a product on the market.

He can, however, be fairly charged with the risk
that the product will not match his economic
expectations unless the manufacturer agrees that
it will."

98, The views expressed in these three American cases-—
Henningsen's case, Santor's case and Seely's case - agree oOn

one matter that the producer of a defective product should
be strictly liable for physical damage to the defective
product itself where the defect has made the product unsafe.
This seems to be accepted in all States in America in which
strict liability for defective products has been accepted.
However there is a clear division of o?inion in America about
strict liability for products that are safe but shoddy.

The Supreme Court of New Jersey'favours bringing them within
the producer's strict liability in tort or delict: the
Supreme Court of California favbu;s keeping them out,

99. The test for strict liability in tort or delict
propounded'ﬁy Francis J. in Santor's case would élassify

a product as "defective" if it were "not reasonably fit for
the ordinary purposes for which such. articles are sold and
used". This is very similar to the test provided by the
sale of Goods Act 1893 for determining whether goods
supplied by 2 retailer are of merchantable guality.

88



Section 62 (1a)1°3 provides:-

"Goods of any kind are of merchantable gquality
within the meaning of this Act if they are as fit
for the purpose or purposes for which goods of
that kind are commeonly bought as it is reasonable
to expect having regard to any description applied
to them, the price (if relevant) and all the other
relevant circumstances; and any reference in this
Act to unmerchantable goods shall be construed
accordingly."

The division of opinion in America can be restated, on
the basis of-this.definition, as separating those who hold
that the producer should only be strictly liable for

goods that are defective in the narrow sense of being
unsafe, and those who hold that he should be strictly
liable for goods that are defective in the broad sense of
‘being unmerchantable, whether safe or not. When, in the
paragraphs that follow, we refer to a product as being
"unmerchantable” we mean that it is defective in the broad
gense and that it dcoes not meet the standard laid down by
section 62(1A) of the Sale of Goods Act 1853,

The claim in tort or delict for safe but shoddy goods

100. It is important to keep in mind the distinction
between claims in tort or delict and claime in contract.
So far as unmerchantable goods are concerned the consumer
has in the present state df English law no remedy in tort
against either the retailer or the producer if the goods
are safe, although the same may not be true of an action

based on delict in Scotland.154 There are, however, remedies

153. This subsection was added to the Sale of Goods Act 1893
by section 7{2) of the Supply of Goods (Implied Terms)
Act 1973.

154, See para. 10, above.
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for breach of contract. If the consumer buys them from a
retailer or acquires them on hire—purchase terms from a
finance compény he will uéuallf_have a remedy for breach
of contract if the goods are not of merchantable guality.
The circumgtances in which the consumer has no such remedy

ares=-
(a) where.he has got what he bargained for and
{(b) where although there has been a breach. of
contract he has no remedy because he is not
a party teo the contract. '
1ol. We shall consider first the situation in which the

customer has got what he bargained for. The supply of shoddy
goods under a consumer transaction does not necessarily
involve a breach of contract. The Supply of Goods (Implied
Terms) Act 1973 protects the purchaser under a consumer sale
and the hirer under a consumer hire-purchase agreement from
signing away his contractual rights in respect of unmerchantable
goods,l55 but he still has nc remedy in respect of defects
specifically drawn to his attention before the contract was
madel56 nor, if he examineg the goods before the contract,

in respect of defects which that examination ought to have
revealed.157 In these circumstances the purchaser of
unmerchantable: goods. has no remedy  in contract. against the
retailer or, as the case may be, the: finance company; for
defects in the goods. As we explained ea—rlier,l58 it is not

155, See.para. 21, above,

156. Sale of Goods Act 1893, s.14(2)(a); . Supply of Goods
(Implied Terms) XHct 1973, s.10(2)({(a).

157. Sale of Goods Act 1893, s.14(2)(b); Supply of Goods
(Implied Terms) Act 1973, s.10(2}(b).

158. See paras. 27-33, above.
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our intention to reopen in this paper the scope and content
¢f the consumer's rights in contract against the retailer
or finance company with whom he has made his bargain.

102. Sometimes the conéumer or user of unmerchantable
goods is unable to sue for breach of contract as he is not
a party to the contract under which the goocds have been
supplied., It is at least arguable that the person who has
broken his contract by supplying shoddy goods - and it may
be the producer who has broken his contract with the
distributor, or the retailer who has broken his contract
with the purchaser - should be liable in damages to the
ultimate consumer who suffers the loss. These arguments
will be considered later, in Part VIII,

103. If we leave the problems of the non-contracting
consumer on one side for the moment, and return to the
situation of the purchaser who has been supplied under a
contract with safe but unmerchantable goods, two questions
have to be considered:-

(a) Should the purchaser of shoddy goods have a
remedy in tort or delict against the producer
as well as a remedy in contract against the
retaller or finance company?

(b) Should the same purchaser have a remedy in
tort or delict against the producer where there
has been no breach of contract by the retailer
or finance company?

104. The argument in favour of holding the producer

strictly liable in tort or delict for safe but unmerchantable

goods is that propounded by Francis J. in Santor's case,ls9

159. See para. 96, above; 207 A.2d 305 (1965) New Jersey.
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that as the producer is the "father of the transaction" he
ought to guarantee that his products are reasonably fit for
the ordinary purposes for which such articles are sold and
used, The arguments against holding the producer strictly
liable in such: circumstances vary depending on whether the
purchaser has or has not a remedy in contract against the
retailer or finance company from whom he:. acquired the goods.

Where the purchaser has a remedy in contract

105. It may be said that where the purchaser already has
a remedy in.cbntract:against the person from whom he acquired
the goods the provision of an additional remedy against the
producer is unnecessary and may lead to an increase in the
price of the product to cover the cost of providing against
additienal claims. On the: other hand the increase may in
most cases. be so slight as to be negligible, as the retailer,
if liable, is under the present. law usually entitled to claim
a full indemnity from. the producer, directly or indirectly,
as a term of the contract under which the goods are supplied

to him.lso A more serious difficulty is that the unmerchantable

goods may, if the Sale of Goods Act definition is invoked,l61
only fall below the standard of merchantable quality because
of the way in which they are described by the retailer,

In Santor's case the producer had marketed the carpet as
Grade I; let us however, assume that he had not done so but
that the retailer had, om his own initiative, described the
carpet as being Grade: I.  He, the retailer, would be liable,
and: rightly so, for selling a carpet of unmerchantable
quality, but it might appear unjust to hold the producer

160. €f. Kasler v. Slavouski [1928] 1 X.B. 78.

lé6l. Section 62(1A); Seé para. 99, above.
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liable in tort for the 'over-selling' of his product by the
retailer. There is alsc the matter of the price. The
quality that the purchaser is entitled to expect must be
related, to some extent, to the price that he pays. It would
be odd if he could complain to the producer that the carpet
that he purchased as a 'cheap' carpet did not have the
attributes of one for which he would expect to pay more.

If, on the other hand, he has been overcharged by the
retailer, why should this give him a remedy against the

producer?

106, There are arguments for and against giving the
purchaser an additional remedy against the producer when he
already has one against the retailer or finance company with
whom he was in contract. It is a question on which we know
that stong views are held on both sides. We lock forward to
hearing them. '

Where the purchaser has no remedy in contract

107. We now come to the second gquestion. Should the
purchaser be provided with a remedy against the producer for
safe but shoddy goocds where he had no remedy in contract
against the person who sold them to him? The circumstances
in which he has no such contractual remedy are, since

the passing of the Supply of Goods (Implied Terms) Act 1973,
few and far between and they are circumstances in which it
can usually be said that the purchaser has got what he
bargained for.162 This too is a matter on which comments

are invited.

162. See paras. 21 and 10l, above.
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The non-purchaser

108. - We have been. considering the arguments for and
against giving the purchaser a right to sue the producer
for safe but shoddy goods. The ultimate consumer who suffers
the. loss may not be the purchaser but someone else, say the
purchaser's. wife or daughter. Her interests ought also to
-be consideraed. If it is decided that no remedy should be
given to the purchaser then it would seem to follow that
the ultimate consumer should have no better right. If on
the other hand it is decided that the purchaser should have
a remedy adgainst the producer in tort or delict then it
would. seem to follow that the ultimate consumer should also
have a remedy, even though not a purchaser.

Summarz

109. The subject matter of this Part has been whether a
producer should be held strictly liable in tort or delict
where the édmpiaint is of phyéical déﬁage to or defects in
the product itself, and the guestions raised include the
following:- ‘ ' ‘

(a)  -Should a product be classified -as "defective" if
I i.e:‘1.51115.'671:Ee.or-<.ianr_.}<=n:c>u.s.lr but,not otherwise?
if sopis there any reason. why the producer's'
liability for damage to the product should be
different from his liability for damage to .
dther'property? '

(b) - Should. a wider definition of "defective" be

adopted, such as " uvnmerchantable" > If so,
where the goods are safe but unmerchantable,

(1) Should the purchaser have the right
to sue the producer in tort or delict
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(ii)

(iii)

when he already has a right in contract
against the retailex?

Should he have such a right against
the producer where he has no right

in contract against the retailer?

What rights, if any, in tort or
delict should the non-purchaser have?
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PART VIT - DURE ECONOMIC LOSS

11i0. The duty of care imposed on producers by Donoghue v.
'Steven50n163 is to take reasonable care to prevent "injury
l64

to the consumer's life or property" and we have already
considered whether the producer of a defective product
should be made strictly liable for injuries or damage to
property caused by the defect in his product. We now turn

to compensation for pure economic loss where there has been
no injury to the claimant's person nor damage to his
property. This is not excluded by the E.E.C., draft directive
although a claim in respect of damage to the product is

apparently excluded by Article 4.

1i1. From the fact that the duty on producers under the
present law is to take care to prevent injury to life or
property, it might be concluded that a person who suffers
economic loss but no injury can never have a claim, This
may be an oversimplification. There is some authorityl65
for the proposition that a person whose person or property
is imperilled by a dangerously defective product may
recover compengation from the producer for economic losses
incurred in neutralising the danger. As Lord Denning M.R.

said in Dutton v. Bognor Regis Urban District Council166 of

the duty of the producer:-

"If he makes it negligently, with a latent
defect (so that it breaks to pieces and

163. [1932] A.C. 562; 1932 S.C.(H.L.) 31. See para. 16, above.
164. Paras. 17 and 18, above.

165. See the judgment of Widgery J. in Weller & Co. v. Foot
and Mouth Disease Research Institute [1966] I Q.B. 569,
and cases there cited. For a recent exposition of the
probléms in this area of the law see Waddams, "The Strict
Liability of Suppliers of Goods", (1974) 37 M.L.R., 154-174.

166. [1972] 1 Q.B. 373 at p. 396,
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injures someone), he is undoubtedly liable.
Suppose that the defect 1s discovered in time
to prevent the injury. Surely he is liable
for the cost of repair."

112, Although the matter is not free from doubt it may
therefore be the preéent law that a producer who negligently
produces an article that has a dangerous defect may be liable
to the ultimate consumer for economic losses incurred by

that person in neutralising the danger. These might, in the
case of a commercially useful product, include in certain
circumstances not only the cost of repair but the loss of
profits incurred while repairs were being carried out.167
There seems to be little or no judicial support in English
decisions'for making economic loss recoverable where the
negligence of the producer results in a defect that does not
make the product dangerous. As Stamp L.J. said in Dutton v.

Bognor Regis Urban District Council:-168

"I may be liable to one who puxchases in the
market a bottle of ginger beer which I carelessly
manufactured and which isg dangerous and causes
injury to person or property; but it is not the
law that T am liable to him for the loss he
suffers because what is found inside the bottle
“and for which he has pdid meney is not ginger
beer but water."

As we explained earlier,l69 we do not think it appropriate

to consider in this paper whether "economic loss®™ ought always
to be recoverable when it is the reasonably foreseeable
consequence of a fajilure to take reasonable care. This

1l67. Cf. Rivtow Marine Ltd. v. Washington Iron Works and
Walkem Machine & Equipment Ltd. (19/4) 40 D.L.R.
(3d) 530, a decision of the Supreme Court of Canada.
168. [1972] 1 Q.B. 373 at p. 414.

169. At para. 26, above.
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question needs to be examined in a wider context than
liability for defective products.

113. This brings us back ta the definition of defective.
If strict liability were to be introduced and if a product
were to be classified as defective only if it were unsafe
and likely to cause an accident, then arguably the producer
of an unsafe product should be strictly liable for eccnomic
losses incurred by the consumer or user in preventing the
accident from happening. But to allow economic losses
caused by a dangercusly defective product to bhe recovered
by some is not to say they should be recovered by all.

In Weller & Co. v. Foot and Mouth Disease Research
Institute’ 170 Widgery J. held that even if the plaintiffs,
who were auctioneers, could prove that the defendants had
negligently caused an outbreak of foot and mouth disease
and, as a result, the closing of the cattle market, this
did not entitle them to compensation by the defendants for

the loss of commissions that they would otherwise have
171

made out of cattle auctions. He also held that the claim
would have failed even if the liability on the defendants
for the escape: of the v1rus were held to be strlct.

He: explalned that unless the line were drawn so as to
lnélude claims by those whose person or property was in
danger but to exclude the rest, the number and size of the

claims for economic loss might be endless. He said172

"In an agricultural community the escape of foot
and mouth disease virus is a tragedy which can
foreseeably affect almost all businesses in that

- 170. [1966] 1 q. B. 569.
ii. 1Bid: at p. 588.
172. zbid., at p. 577
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area. The affected beasts must be slaughtered,

as must others to whom the disease may conceivably
have spread. Other farmers are prohibited from
moving their cattle and may be unable to bring them
to market at the most profitable times; transport
contractors who make their living by the transport
of animals are out of work: dairymen may go short
of milk and sellers of cattle feed suffer loss of
business."

114. It is extremely difficult to draw a precise line
between the economic loss that should be recoverable and the
econaomic loss that should not, even on the present state of
the law.l’3 In the area of liability for defective products
however it may be easier than most., The present law would
seem to be that economic loss arisin§ out of a defect in a
product that has been made negligently ig recoverable, if
recoverable at all, by the person whose persofi or .property
was put in peril by the defect. This might Seem 4 convenient
way of drawing the line if the liability of producers were
to be made strict. Comments are invited.

115. Such a dividing line would not be appropriate if
the wider definition of "defective" was preferred so that
the producer was strictly liable in tort or delict for
unmerchantable goods that caused no peril at all. Perhaps
in the case of goods that were safe but unmerchantable the
line might be redrawn so as to include the consumer oxr
user of the product but to exclude everyone else.

llG.' If the producer were to be held strictly liable in
tort or delict for products that were unmerchantable although

173. "How are we to say when economic loss is too remote or
not? Whére is the line to be drawn? Lawyers are
continvally asking that question. But the judges are
never défeated by it. We may not be ablie to draw the
line with precision but we can always say on which side

of it any particular case falls.™ S.C.M. (United Xingdom)
Ltd, v. W.J. Whittall & Son Ltd, [I97T| 1 Q.B. 337,
346, per Lord Denning M.R.
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gafe and if pure economic loss were to be allowed as the
basis'of a claim.against the producer, c¢laims would lie on

the following facts:—

(a2} X buys a computer from ¥ that has been
manufactured by Z. He explains to Y that
he needs it for use in his business. The
computer has a defect which causes economic

losges to X in his business.

(b) X buys a typewriter for his daughter from Y:
it has been manufactured by Z. X explains to
¥ that his daughter needs it sc that she can
do copy typing at home. The typewriter has
a defect and his daughter is unable to earn

money as a copy typist.

117. On the present state of the law it seems that no
claim can be made by X against the producer of the computer,
nor by X's daughter against the producer of the typewriter,
even where negligence on the producer's part can be proved.
It would therefore be a radical change in the law if the
producer were to be held strictly liable in each case
whether negligent or not.. The objections to such a change
are substantially: the same. as the objection to allowing the
recovery of compensation. in: tort or delict where the product
is safe and the only damage sustained is to the defective

. product itself.’’* There is the additional difficulty that
in each of the examples given the liability of the retailer
Y, in respect of the economic losses - assuming that the
privity diffiéulfj‘in‘theftjpéwriﬁéf case‘coula Bé |
éurmduntedl75'e would“depéna on what losses he ought
'_:easonab1y~£o have foreseen having regard to the circumstances
of which he knew or ought.to have known. at the time of sale.

174. See paras. 100-108, above.
175. See paras. 128-132, below.
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These circumstances would not, in the ordinary way, be
within the contemplation of the producer, Z, and it might
seem unfair to impose strict liability on him for losses
that were not within his reasonable comtemplation just
because they were brought to the notice of the retailer,

Y. It might seem even more unfair to hold him strictly
liable for losses which were not even within the reasonable
contemplation of the retailer. Comments are invited.

Summagz

118. The central problem in this Part as in Part VI is
whether the producer should be strictly liable for a defective
product if it is defective in the broad sense of being of
umerchantable quality or only where the defect makes it
unsafe or dangerous. If the latter is preferred then the
question is whether producers should be strictly liable for
pure economic loss where the loss is incurred in neutralising
the danger caused by the defect, If the former is preferred
the question is broadly whether the claims for pure

economic loss should be treated in the same way as claims

in respect of damage to the produect itself.
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PART VITET - CONTRACT

A. Bnglish Law

119. So far we have been considering the possible ambit
of a new remedy that does not depend upon proof by the
consumer of a breach of contract by the person sued.

There are however situations in which a breach of contract
can be proved against the person sued but the consumer
cannot rely on it for a cause of action.

The privity problem

120. The law of England provides that only a party to
a contract may sue for breach of it: this is what is meant
by the requirement of "privity®. 'In the case of Daniels
. Whi.tel76 it meant that Mrs. Daniels was not able to sue
Mrs. Tarbard for ‘breach of contract although her husband
was, and that Mr, Daniels was unable to sue Whites for
breach of contract although they had broken their contract
with Mrs. Tarbard by supplying her with poisonous lemonade
for sale to the public. Purther remedies might be
provided for the consumer by dispensing with the require-
ment of privity, a requirement which has, in America,

been divided, in this context, into "vertical privity"

and “horizontal privity".177 If the manufactured product
is thought of as descending a chain of distribution from
the producer to the middleman and on to the retailer who
sells to the public, "vertical privity" is the privity
which each of these persons has with his predecessor and

176. [1938] 4 All E.R. 258. See para. 8, above.

177. See B.MN. Legh-Jones, "Products Liability: Consumer
Protection in America" (1969%) C.L.J. 54 at pp. 56-57.
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successor, and "horizontal privity" is the ensuing

privity of contract between the retailer and the first
domestic consumer who buys from him, and then between that
consumer and any sub-consumer, if such there be. The
requirements of privity, "vertical" and "horizontal", might
be relaxed in the following ways:-

{a) Vertical privity. It might be provided that
the purchaser should have the same right

to sue the producer as the person to whom the
producer scold and delivered the product, thus
extending privity vertically. In the sgale
between producer and retailer or distributor

a term will usually be implied that the
product is of merchantable quality so

Mr. Daniels would be able to sue Whites on the
facts of Daniels v. White for breach'of their
contract with Mrs, Tarbard. -

(b) Horizontal privity. It might be provided

that the non-purchaser should have the same
remedy against the retailer as the purchaser,
thereby extending privity horizontally. Thus
where the purchaser had a right to damages

for breach of contract the consumer would have
an edquivalent right, Mrs. Daniels would then
be able to sue Mrs, Tarbard on the facts of
Daniels v. White for breach of Mrs. Tarbard's

contract with Mrs. Daniels.

121. There is 2 third possibility which would involve
a relaxation of the privity requirement horizontally and
vertically. It might be provided that the consumer should
have a remedy against the producer for breach of his
contract with the person to whom he sold and delivered the
product although the consumer himself was not in contract
with anyone.
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122, There are two general points to be made about
relaxing the requirement of privity of contract in cases
concerning defective products. The first is that it would
mean separating contracts for the supply of goods from
other contracts, such as contracts for the supply of services,
which are outside the scope of this paper. It would also
mean upsetting a fundamental rule of the English law of
contract that "consideration must move from the promisee”
It may be thought that aﬁ aitack on the basic regquirements
of the present law of contract would be better considered
in a wider context than that set by our present terms of

reference.

123. The second point is that unless the idea of a

new remedy in tort is rejected the provision of additional
remedies in contract will involwve an overlap, with perhaps
different rules on damages. Almost any of the changes in the
present law that“were.considered in Part IV would provide

Mr, and Mrs. Daniels with a right to be compensated by Whites
in respect of their 1njur1es. It ig for consideration whether
additiocnal remedies in contract Would be needed if changes

in the present law of tort or delict were made.

124. It may be thought that additional remedies for
injury te person or property belong properly to the law
_of,tortl78 and that the main aim of any new remedy in
contract should be to provide for the sort of claims that
do not fit easily into the law -of tort, that is to say
those in which the loss flows not from a dangerocus defect
in the product but from a defect that means that the
product does not match the consumer's "economic
-expectatxons"wy7? We shall therefore take the facts of the

178. See Traynor J. -in Greenman v. Yuba Products Inc. 377
P.2d 897 (1963) .cCal. para., 51, above. -

179. See para. 97, above.

loa



defective carpet cése180

to illustrate vertical privity,
and the hypothetical case of the defective typewriterlSl

to illustrate horizontal privity.

Vertical privity: a "leapfrog" action

125. On the facts of the "carpet" case. the purchaser
had a remedy in law against the retailer but the retailer
was no longer within the jurisdiction of the court and

was probably insolvent. He therefore sued the producer of
the carpet. The producer had given no warranty to the
purchaser but he gave a warranty to the retailer that the
carpet was Grade I quality. If the purchaser had recovered
a judgment against the retailer, the retailer would have been
able to claim an indemnity from the producer or the
distributor for breach of the warranty. In Seely's

case182 Traynor C.J. said that the purchaser ocught on such
facts to be able to sue the producer direct and if this
were made possible by English law it would certainly
prevent circuity of action; it would achieve in one action
the same result which must now be achieved by two.

126. French lawla3 allows the purchaser to "leapfrog"

the dealer and to sue any person in the chain of distribution,
going back to the producer, against whom a breach of contract
can be proved. It is for consideration whether it would be
better to 1limit the "leapfrog" action to proceedings against
the producer rather than to allow the purchaser to sue

each and evexy member of the producing and marketing chain.
The arguments for and against "channelling"l84 are

relevant here,

180. ©See para. 96, above. Santor v. A. & M, Karagheugian Inc.
207 A.2d4 305 (1965) New Jersey.

18l. See para. 116, above.

182. Seely v. White Motor Co, 403 P.2d 145 (1965) Cal, See
para, 97, ove. ‘

183. where it is known as “action directe”.
184. See paras, 54-60.
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127. It may be said that the purchaser who sued the
producer for breach of contract would have great difficulty
in making out a case of breach of contract, as he would not
have first hand knowledge of the terms of the producer's
contract with the distributor or, as the case may be,

with the retailer, If the claim were in respect of personal
injuries this difficulty could be overcome by making an
application to the court for discovery of documents before
starting'proceedings,185 but this would not be appropriate
in anything but a. very large claim. Consideration should
be given to another possibility concerning the burden.of
proof. The general rule is that the person who brings an.
action for breach of contract must prove the terms of the
contract and prove that they were broken. It might be
provided that, for the purposes of a " Ileapfrog"™ action,

the producer should be assumed to have broken the terms of
his contract with his distributor, or retailer, once a '
breach were proved of the retailer's contract with the
purchaser.186 The producer would then have the burden

of proving that he had not broken his contract, or that
there was an exemption clause in his contract of supply on

which he was entitled to rely.187

Horizontal privity

128. In an earlier consultative 60cuﬁent188‘we-incLuded
a section on- "Third Party Beneficiaries- of Conditions and’
Warranties"™ and examined the contractual remedy provided -

in almost. every State in America by Section 2-318 of the

185. Administration of Justice Act 1970, s.31; R.S. C., 0.24
r.7A. . e

186. The argument for requiring proof of breach of the

retailer‘s-contract-iswconsidéred‘at'paras."105—lo7"above.

187. Subject to the "reasonableness" test under sectlon 55(4)
: of the Sale. of Goods Act, 1893. S .

188. Law Commission Working Paper No. 18 and Scottish Law
Commission Memorandum No. 7. See para. 31, above.
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Uniform Commercial Code., The official text reads as

follows:~

"A seller's warranty whether express or implied
extends to any natural person who is in the
family or household of his buyer or who is a
guest in his home if it is reasonable to expect
that such person may use, consume or be affected
by the gocds and who is injured in person by
breach of the warranty. A seller may not exclude
or limit the operation of this section."

This is Alternative A in the official text: there are also

two varjiants which it is not necessary to consider for the

purposes

129,
produced

of the present study.

We explained that the requirement of priwvity

some apparently unjust results, for exam.plel89

"A man buys a hot-water bottle for his wife
from a chemist and it bursts and scalds her.l9¢
.+..The husband is able to claim under s.14

of the Sale of Goods Act for medical expenses
incurred thereby, but any claim by the wife
(against the chemist or manufacturer) would
depend on her being able to prove negligence."

We concluded the section by inviting views on the following

guestions:-

"If the seller's cbhligations are to be extended
to third party beneficiaries, should the relief
to be granted -

(a) be limited to cases of personal injury? or
{b} cover damage to property as well? or

{(¢) cover all financial loss?”

189. Ibid,, para.33, Example C.

190. Priest v. Last [1903] 2 K.B. 148,
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Az we said in our reportlgl'the procese of consultation

disclosed widespread interest. Commentators specifically
concerned with the consumer interest expressed wholehearted
support for the proposed extension of the seller's
ocbhligations. Those—expressing'the.viewpoint of insurers
had doubt about the- wisdom of addlng'to the 1nsurance
burden on the retailing section. of commerce. Most lawyers
urged that an extension of the seller's obligations should
be deferred until the liability of the producer in tort

or delict had been re-examined.

130. A remedy that was limited to personal injury and
property damage would be very like the remedy in tort that
the law of the State of California allows the injured party
to bring against the retailer. 19z The only difference is
that if it were founded in contract the retailer would not
be liable for dangerous defects that he had made known to
the buyer, or which the buyer ouéht reasonably to have
discovered.193 The remedy in tort would thus give better
protectioh to the consﬁmer than-the proposed extension

of horizontal privity. If the remedy in tort is for this
reason to be preferred, the basic guestions to which we
return are those that were examined in Part IV: (a)

Shouwld strict llablllty be introduced in respect of defective
products? (b) If so, should the liability be channelled to
the producer or should it rest on everyone in the enterprise,

includlng the retallerz

19%i. Law Com. No. 24, Scot, Law Com. No. 12, para. 63.

192, vandermark v. Ford Motor Co. 391 P.Zd I68 (1964} Cal.
See para. 53, above.

193. See para. 101, above.
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1z1. If horizontal privity were to be extended to
cover “"all financial loss" this would provide a remedy
against the retailer in the hypothetical case of the

defective typewriter.l94

This would be of particular
value to the consumer if the producer's strict liability
in tort were to be confined to products with defects

that made them dangerocus.

132. In the typewriter case the loss sustained by

the user of the defective product was loss of earnings
which the retailer could reasonably have foreseen.

The loss is only irrecoverable because the typewriter

was purchased as a gift for the daughter; if it had

been purchased by the father as agent for his daughter
she would have been able to sue. If the loss had been in
the form of money expended in putting the typewriter into
working order the father would have been entitled to sue
for an equivalent sum as representing the measure of his

195 It is therefore

damage under the Sale of Goods Act,
only the 'commercial' losses for which there is no present
remedy, that is to say the money that the daughter might
otherwise have made out of the commercial exploitation of her
present. It is for consideration whether this very small
area of unprotected loss would justify the imposition on
retailers of liability for injuries and property damage

as well, We would welcome views on this and on any other

gsolution that might be devised to this particular problem.

133. If the non-purchaser were to be given the same
contractual rights against the retailer as the purchaser
and and if the purchaser were enabled to sue the

producer direct, by a "leapfrog" action in contract, a
case could be made for giving the non-purchaser remedies in

194, Para. ll6(b), above.

195, Section 51(3). Cf. Mason v. Burninghém [1949] 2 K.B. 545.
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contract not only against the retailer but also against
thase higher up the chain of distribution, including-the
producer. Mrs., Daniels would be enabled thereby to sue
Whites for breaking their contract with Mrs., Tarbard

by supplying her with unmerchantable Iemonade.196
Comments are invited on all these possible changes in the

law.

Summary

124, The three gquestions raiged in thisg Part are

(2) Should the purchaser be enabled to "leap-
frog" the retailer and to sue others in the
chain of distribution for breaches of

their respective contracts?

(b) Should the non-purchaser be given the right
to sue. the retailer‘for breach of his

- contract with the purchaser?

(c) Should the non-purchaser be given the
game contractual rights under {(a) as the

purchaser?

Our provisional view is that, if additional remedies are
needed for the ultimate purchaser or user of defective
products, they would be more conveniently provided by
imposing fresh statutory obligations on the producer than
by altering the rules of the law of contract.

B. Scots Law
135. Although. the cqndepts.anduterhinqlogy of Séats:law

in regard to the matters dealt with in the preceding

196. See paras. 8 and 120, above.
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paragraphs of this part of the paper differ in certain

respects from those of English law, very similar problems

of legal policy are presented. As we have already pointed

out the circumstances in which a third party to a contract

can sue upon it under Scots law are somewhat limited,

197

and we think that such circumstances are not often likely

to arise in questions of liability for defective products.

If a contractual rather than a delictual solution were to

be suggested to overcome such difficulties the questions

which may arise in the context of Scots law appear to be:-

{a)

(b)

{c)

(d)

Should a title to sue for breach of gontract
be conferred on third parties who have
suffered injury as a result of a defect in

a product? '

If so, should such title to sue be conferred
on third parties generally or should such a
title to sue be confined to certain specified
third parties e.g. the immediate family and
guests of the contracting party?

Should
(i) the eventual purchaser, or

(ii) third parties such as those mentioned in
(b) above be given .a title to sue for
breach of contract persons higher in the
chain of circulation and distribution,
for example by means of a form of leapfrog?

If a title to sue were to be cohferred on such
third parties, or any of them, should this be
done by conferring on them a direct statutory

title to sue or by allowing some form of

statutory extension and adaptation of the
principle of jus guaesitum tertio?

197. See paras. 8 and 1l2(a), above.
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PART IX = LAPSE QOF TIME

Limitation and Prescription

136.. The law of England provides limitation periods

for the bringing of legal pProceedings. The general rule
-is that once the relevant period’had”expired it fs too
late for the injured person to sue. The Iaw of Scotland
normally treats lapse of time as a basis for the negative
prescription which extinguishes the right as well as the
remedy, but certain limitation periods have been
introduced into the law of Scotland by statute, of which
one example is the special Limitation applicable to

actions for damages for personal injuries and death.

Lapse of time is, in such circumstantces, a defence to an
action.lgs We have found it convenient to deal with limitation:
and prescription in a. separate Part in order to cover lapse
of time in. relation to claims for all kinds of injury or
loss whether'founded<on tort or delict or on breach

of statutory duty or on contract.

Personal injury or death

137. The laws_of.both,Englandmand Scotland provide that-
a person sustaining personal injuries must start proceedings
within'a_speciﬁigd time of sustaining the injury.199

The limitation provisions in both systems of law have been
amended several times since they were introduced in 1954

198. See paras, 77-79 above, for our consideration of other
defences.

199. The relevant provisions are contained for England and
Wales in the Law Reform (Limitation of Actions, etc.)

- Act 1954, the Limitation Act 1963 and the Law Reform
(Miscellaneous*Provisions).Act_197lm_ The Scottish
provisions have now been consolidated {(with some minor
amendments) in Part II. of .the. Prescription and. -
Limitation (Scotland) Act 1973. There is also in Scots
law a long negative prescription which extinguishes claims
for damages for personal injuries after a period of 20
years running from the date when the claim becomes
enforceable,
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and are somewhat complex, They have caused many practical
difficulties of interpretation, but the main elements may be
summarised thus. The normal limitation period is three
years from the date of the injury. Where, however, the
injured perscn is justifiably ignorant of material facts of
a decisive character, the date from which time runs is
postpeoned until he has obtained or ocught to have obtained
knowledge of those facts.200 If the injured person dies
before his action is time-barred his executors and
dependants have a further three years from the date of death
in which to bring proceedings. PFurther amendments to the rules
of limitation under English law have recently been proposed
by the Lord Chancellor's Law Reform Committee,zol the most

gsignificant of which are:-

(a2) that ignorance of matters of law should not
postpone the running of time, and that the
"worthwhile cause of action test" should not,
therefore, be accepted; and

(b} that the courts should have a discretion to
override a defence of limitation notwithstanding
that the plaintiff has not sued within three
vears of his date of knowledge.

Reform of the Scots law relating to limitation is also under
consideration, and the Scottish Law Commission propose during
further consideration of their programme subject Prescription
and Limitation of Actions to review, amongst other matters,
the limitation provisions which presently apply to actions
for damages in respect of perscnal injuries and death.

200. This attempt to summarise briefly the statutory formulae
is necessarily incomplete and must be read subject to
the relative statutory provisions and their interpretation.

201. Twentieth Report (1974), Cmnd., 5630.
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138. The normal limitation period of three years in the
case of personal injuries applies whether the claim is made
at common law oxr by statute and whether it is founded omn:

tort or delict or onzcontra.ct._zo2
Cther claims
138. . Where the claim for loss or damage does. not include

a claim in respect of personal injury or death the general
rule, under English law, is that the ¢laim is time~barred
after six years, whether it is made. at common law or by
statu.tezo3 and whether it is founded on.tort or contract.
In Scotland the five years' negative prescription applies
to an obligation arising from liability (whether arising.
from any efiactment or from any rule of law) to make
reparatiénzos and to: an obligaticn arising from, or by
reason.df'any breach of, a contract or prnmise,zo exXcept
vhere, in either case, the obligation is to make reparation
in respect of personal injuries.207

204

Defective products

‘140. The limitation and pieécription provisions in

tHe laws of England and Scotland, to which we have made
reference, apply whether or not the liability of the person
sued is strict. In‘?ieﬁ of the'riské of_grrof apa oﬁe;sight
by legél édviéeré_éhd by othé:s, including trade'ﬁﬁidﬂs"

,202. Limitation Act 1939, s.2(l), as amended; Prescription and
Limitation (Scotland) Act 1973, s.17. .

203. Unlesg the statute provides otherwise,
204, Limitation Act 1939, s.2(1).

205.. Prescriptioﬁfand Limita£ion'(Scotland)-Actilﬂié, ss.6 and
11 and Sched. 1,1(d).

206. Ibid., ss.6 and 11 and Sched. 1,1(g).
207. Ibid., ss.6 and 11 and Sched. 1,2(g).
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acting for claimants and claimants themselves, it seems
undesirable to have a proliferation of time limits differing
according to the precise grounds of action in particular
cases. It might therefore be thought appropriate that,
unless special time limits can be justified, claims arising
from liability for defective products should be subject to
the same time limits as other claims of damages, whether they
are based on failure to take reasonable care upon some

form of strict liability.

Puration of the producer's cobligation

141, The Strasbourg draft convention and the E.E.C. draft
directive each contain a time limit of a different character.
They each provide that the liability of the producer should
come to an end when a specified time has elapsed after the
product has been put into eirculation. The Strasbouryg

draft convention provides for a prescriptive period of

ten years;zo8 and the E.E.C. draft directive is as yet

silent on the exact period.zo9 By these provisions if a
bottle of ginger beer containing a snai1210 were produced

and marketed by Mr. Stevenson and were not drunk by

Mr. Donoghue until after the prescribed period had elapsed,
say eléven yedrs later, she would have no right to sue

Mr. Stevenson under the Strasbourg draft convention nor

undér the E.:E.C. draft directive, although her remedy at
common law, if fault could be established, would not be barred

‘until threeé years had elapsed from the date of her injuries.

208, Art. 7.
209, Are. 6,

210. On the facts of Donoghue v. Stevenson [1932] A.C. 562,
1932 s.C.(H.L.) 31. See para. 16, above.
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142, . We believe that these proposals in the Strasbourg
draft convention and in the E.E.C, draft directive are
supported on two grounds. First it is said that since
products cannot be expected to. last indefinitely the
producer's liability should not last longer than the product's
noxmal life-span. The second argument is that it is thought
to be easier and cheaper to arrangde insurance cover for

. claimsg. in respect of a product if a time limit can be set
on the duration of the liability. In relation to the.
Strasbourg draft convention and the E.E.C. draft directive,
howaver, the time limit.may be criticised on at least two
grounds. The first is that an arbitrary time limit of
universal application cannot be justified as taking the
life-span of the particular product into account, since if
draws no distinction between, say, a punnet of fresh
strawberries and a new motor-car. The second is £hat i£
pfevents-thegbringing of proceedings after the end df

the prescribed period, even though the injury may have been
sustained before the time limit expired. This could work
unfairly on a person who was injured shortly before the
time limit ran out, but could not trace the producer in
time to start proceedings within the prescribed period:

the injured person would, of course, be unlikely to

know when the period was about te run out as he would not,
in most cases, know on what date the producer had put

his product intc circulation. .

143, - - We should welcome views on the application of .
limitation periods to claims in respect of defective products,
and in particﬁlaf 6n'£he.pfo§isibn'of'éﬂﬁeriéd after which
the liability of the producer should be at an end, as

proposed in the Strasbourg draft convention and the E.E.C.
draft directive.
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PART X - SUMMARY.

144, We were invited by the Lord Chancellor and by the

Lord Advocate to consider the existing law governing
compensation for injury, damage to property and any other loss
caused by defective products and to recommend what improvements,
if any, were needed in the law to ensure that additiocnal
remedies were provided. Our purpose in this paper had therefore
Been to canvass all the possible ways in which the existing

law might be changed to provide additional remedies, within

the present framework of party and party litigation. 1In our
discussions we have borne in mind that the Royal Commission
under Lord Pearson has terms of reference which overlap our

211 and that both the Council of Europe212 and the
Commission of the European Communities213 are engaged in studies

remit

of liability for defective products which could lead in the
relatively near future to changes in the present law of the
United Kingdom.

145. We should welcome comments on our analysis of the
considerations relevant to the reform of this part of the
law, and on any difficulties or possible solutions that may -
seem to have been overlooked. We are in particular anxious
to learn from readers their reactions to the following
questions:-

TORT: DELICT

{a) Are the remedies provided under the existing
law adequate? {paras. 34-38)

211. See paras. 1-3, above.

212. See para. 4, above and the text of the draft convention
at Appendix B.

213. See para. 5, above and the text of the draft directive
at Appendix C.
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A.

(b)

(c)

(a)

Personal

If not, would adequate remedies be provided
simply by altering the rules on burden of
proof in cases founded on failure to

take reasonable care? (paras. 39-44)

If not, should some persons in some circumstances
be strictly liable for defective products
although they may not have acted in breach

of contract? - (paras. 34-38, 45-46)

If the answer to (¢} is "Yes", then we invite
readers to consider the following questions

under the following subheadings:-

injuries

(1)

(ii)

Who. should be liable? Should liability be
imposed on everyone in the producing and
marketing enterprise including the producer

and the retailer, or should liability be
channelled? If it should be channelled should:
liability rest- on. the producer alcne, or should
the producer's liability be assumed in some
cases by the retailer or first distributer?

Should the injured person's other remedies
and the producer's rights of contribution
or indemnity be preserved? (paras. 48-62)

How should defect be defined? Should a
product be classed as defective if it is
not reasonably fit for the ordinary
purposes for Which éuch articles are
sold and used, or only if it is dangerous
or unsafe? (para.63) o
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(1ii)

(iwv)

(v)

(vi)

{vii)

To what products should strict liability apply?
(paras. 64-75) In particular should some
or all of the following be excluded?

(aa} Movables incorporated into immovables?
(para. 65)

- (bb) Natural products, if so which? (para. 66)

(cc) Human blood? (para. 66)

(dd) Pharmaceuticals? (para. 67)

(ee) Components? (paras. 68-73)

(f£) Products causing a nuclear occurrence?
~ {para. 74)

(dd) Aircraft? (para. 75)

(ee) Ships or other means of transport?

(para. 175)

Who should be entitled to sue? (para. 76)

What defences should be allowed?
In particular

(aa} Should a special defence be provided
for "development risks” (para. 77)

(bb) Should the rules on contributory
negligence and assumption of risk
apply differently in respect of
claims arising ocut of defective
products from claims arising in
other ways? (paras, 78-79}

(ce) Should the producer be able to contract
ocut of liability? (para. 79)

Should liability be limited to pecuniary

Should a financial limit be set upon the amount

recoverable on the basis of strict liability?

If so, how should the limit be fixed?
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(viii)

What should be the rules on burden of proof?

(para. 82}

Damage to Property

(1)

(ii)

(1id)

{iv)

(v)

(vi)

(vidi)

Who should be liable? Should liability for
property damage be imposed on producers in

the same way and to the same extent as

ligbility for injury to the person? (paras. 84-87)
If different principles should be applied;

How should defect be defined? (para. §g)

To what products should strict liability apply?

{paras. 64-75)

Who*should_be entitled to sue? In particular
should compensation for damage to property be
limited'tq‘qlaims:py p:ivate‘igdividuals rather

than commercial organisations? If so should it
be further limited to personal belongings?
(paras. 89-91)

What defences should he allowed? Should they
be the same as in. claims for personal injuries?
{paras. 78-80,.86)

Should the. amount of liability be limited?

If so, how? (para. 92)

What should be the rules on burden of proof?
Should they be the same as in claims for perscnal

injuries (paras. 82, 86)
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Damage to the Defective Product

(1)

(11)

(iii)

{iv)

{v)

(vi)

{vii)

damage to the product be imposed on producers
in the same way and to the same extent as
liability for damage to other property?
(paras. 94-109) If different principles should

be applied;

How should the defect be defined? (paras. 95-99)

To what products should strict liability apply?
{(paras. 64~75)

Who should be entitled to sue? (paras. 89~91,
105-108)

What defences should be allowed? Should they
be the same as in other kinds of property
damage? (paras, 78-80, 86)

Should the amount of liability be 1limited?

If so how? (para. 92)

What should be the rules on burden of proof?

Should they be the same as in other kinds of
property damage? (paras. 82, 8g)

Pure Economic Loss

(1)

{ii)

Who should be liable? Should liability for pure
ecomonic loss be imposed on producers in the

same way and to the same extent as liability
for damage to property? (paras. 110-117). If
different principles should be applied;

How should defect be defined? (paras. 112-113,
116-117)
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{i1i)

(iv)

(v)

(vi)

(vii)

CONTRACT

To what products should strict liability apply?

(paras. 64-75}

Who should be entitled to sue? (paras. 113-115)

What defences should be allowed? (paras. 78-80,

. 86)

Should the amount of liability be limited?
If so how? (para. 92)

What should be the rules-on burden of prcof?
{paras. 82, 86)

England

(1)

(ii)

Our provisional view is that, if additional
remedies are needed for the ultimate purchaser
or user of defective products, they wouald be
more conveniently provided by imposing fresh
statutory obligations on the producer than by
altering the rules of the law of contract
(para. 134)

If this provisional wview is not accepted, shoul:
the rules of contract be varied in any of the
ways canvassed in Part VIIIZ? We should be
particularly interested in views on whether

(a) the producer should be 1liable in contract
to the ultimate purchaser or other users,
and if so-to whom and to what extent
(paras. 125-133, 135)

122



(L)

Scotland

the retailer should be liable to persons
with whom he has no contractual relationship
and, if so, to whom and to what extent
(paras., 128132, 135).

Should any additional remedy that may be provided

in the Scots law of contract be created by

conferring a statutory title to sue or by a

statutory extension or adaptation of the

principle jus quaesitum tertio? (para. 135)

LAPSE OF TIME

(i) Should claims arising from liabilitv for

defective products be subject to the same

time limit as other claims of damages?

{(paras. 136-140)

(ii) Should a time limit be set on the liability

of the producer, calculated from the time that

the product is put into circulation?

(paras. 141-143)
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APPENDIX B

STRASBOURG DRAFT CONVENTION

DRAFT EUROPEAN CONVENTION
ON PRODUCTS LIABILITY IN REGARD
TO PERSONAL INJURY AND DEATH

" Preamble

The member States of the Council of Eurcpe, signatories
of this Convention,

Considering that the aim of the Council of Europe is to
achieve a greater unity between its Members;

Considering the development of case law in the majority
of member States extending liability of producers prompted
by a desire to protect consumers taking into account the new
production techniques and marketing and sales methods;

Desiring to ensure better protection of the public and
at the same time to take producers' legitimate interests
into account;

Considering that a priority should be given to compensa-
tion for personal injury and death;

Aware of the importance of introducing special rules on
the liability of producers at European level,

Bave agreed as follows:
Article 1

1. Each Contracting State shall make its national law con-
form with the provisions of thisz Convention not later than
the date of the entry into force of the Convention in respect
of that State.

2. Each Contracting State shall communicate toc the Secretary
General ‘of the Council of Europe, not later than the date of
the entry into force of the Convention in respect of that
State, any text adopted or a statement of the contents of the
existing law which it relies on to implement the Convention.
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Article 2
For the purpose of this Convention:

a. the expression "product" indicates all movables,natural
or industrial, whether raw or manufactured, even though
incorporated into another movable or into an immovable;

b. the expression "producer" indicates the manufacturers
of finished products or of component parts and the
producers of natural products;

c. a product has a "defect" when it does not provide the
safety which a person is entitled to expect, having
regard to all the circumstances including the
presentation of the product;

d. a product has been "put into circulation" when the
producer has delivered it to another person.

Artiéie 3

1. The produaer shall be 1lable to pay compensatlon for
death or personal injuries caused by & defect in his product.

2. The importer of a product and any person who has presente
a product as his product by causing his name, trademark or othe.
distinguishing feature to appear on the product, shall be
deemed to he producers for the purpose of this Convention and
shall be liable as such.

3. When the product does not indicate the identity of any

of the persons liable under paragraphs 1 and 2 of this Article,
each supplier shall be deemed to be a producer for the purpose
of this Convention and liable as such, unless he discleoses,
within a reasonable time, at the request of the claimant, the
identity of the producer or of the person who supplied him with
the product.

4. In the case of damage caused by a defect in a product

incorporated into another product, the producer of the

incorporated product and the producer incorporating. that produc

shall be liable. However, if the former proves that the defect

- results from the design or the specification of the latter, he
.shall not be liable under this Convention.

_5.. 'Where several persons are,liable under this Cbnyent;on
for the same damage, each shall be liable in full (in solidum).
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Article 4

1. If the injured person or the person suffering damage

has by his own fault, contributed to the damage, the compensa-
tion may be reduced or disallowed having regard to all the
circumstances. . '

2, The same shall apply if an employee of the injured
person or of the person suffering damage has, in the scope
of his employment, contributed to the damage by his fault.

Article 5

1. A producer shall not be liable under this Convention
if he proves:

a. that the product has not been put into
circulation by him; or

b. that, having regard to the circumstances,
it is probable that the defect which caused
the damage did not exist at the time when
the product was put into circulation by him
or that this defect came into being after-
wards.

2. The liability of a producer shall not be reduced when
the damage is caused both by a defect in the product and by
the act or omission of a third party.

Article 6

Proceedings for the recovery of the damages shall be
subject to a limitation period of three years from the day
the claimant became aware or should reasonably have been
aware of the damage, the defect and the identity of the pro-
ducer,

Article 7
The right to compensation under this Convention against
a producer shall be extinguished if an action is not brought
within 10 years from the date on which the producer put into
circulation the individual product which caused the damage.
"Article 8

The liability of the producer under this Convention
cannot be excluded or limited by any exemption or exoneration
clause,
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Article 9
This Convention shall not apply to:

a. the liability of producers inter se and
their rights of reccourse against third
parties;

b. nuclear damage.
Article 10

Contracting States shall not adopt rules derogating
from this Convention, even if these rules are more favourable
to the victim,.

Article Y1

This Convention shall not affect any rights which a
person suffering damage may have according to the ordinary
rules of the law of contractual and extra-contractual lia-
bility including any rules concerning the duties of a seller
who sells goods in the eourse of his business.

Article 12

l. This Convention shall be open to signature by the
member States of the Council of Burcpe. It shall be subject
to ratification or acceptance. Instruments of ratification
or acceptance shall be deposited with the Secretary General
of the Council of Europe.

2. This Convention shall enter into force on the first day
of the month following the expiration of six months after-
the date of deposit of the [third] instrument of ratlflcatlon

or acceptance .

3. In réspect of a signatory State ratifying or accepting
subsequently, the Convention shall come into force on the
first day of the month following the expiration of six months
after the date of the deposit of 1ts instrument of ratifica-
tion or acceptance.

Article 13

1. After the entry into force of this Convertion, the
Committee of Ministers of the CounC1l of Europe may invite
non—member States to accede.

2. Such accession shall be effected by depositing with the
Secretary General of the Council of Europe an instrument of
accession which shall take effect on the first day of the
month following the expiration of six months after the date
of its deposit.
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Article 14

1. Any Contracting State may, at the time of signature or
when depositing its instrument of ratification, acceptance
or accession, specify the territory to which this Convention
shall apply.

2. Any Contracting State may, when depositing its instru-
ment of ratification, acceptance or accession or at any later
date, by declaration addressed to the Secretary General of
the Council of Europe, extend this Convention to any other
territory or territories specified in the declaration and

for whose international relations it is responsible or on
whose behalf it is authorised to give undertakings.

3. Any declaration made in pursuance of the preceding para-
graph may, in respect of any territory mentioned in such de-
claration, be withdrawn according to the procedure laid down
in Article 16 of this Convention.

Article 15

1. No reservation shall be made to the provisions of this
Convention except those mentioned in the Annex to this Con-
vention.

2. The Contracting State which has made one of the reserva-
tions mentioned in the Annex to this ‘Convention may withdraw
it by means of a declaration addressed to the Secretary
General of the Council of Europe which shall become effect~
ive the first day of the month following the date of its
receipt,

Article '16
1. Any Contracting State may, insofar as it is concerned,
denounce this Convention by means of a notification addressed
to the Secretary General of the Council of Europe.
2. Such denunciation shall take effect on the first day of
the month following the expiration of six months after the
date of receipt by the Secretary General of such notification.
Article 17
The Secretary General of the Council of Europe shall
notify the member States of the Council and any State which
has acceded to this Convention of:
a. any signature;
b. any deposit of an instrument of ratification,

acceptance or accession;
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c. any date of entry into force of this
Convention in accordance with Article
12 thereof;

d, any reservations made in pursuance of
the provisions of Article 15, paragraph 1;

e. withdrawal of any reservations carried
out in pursuance of the provisions of
Article 15, paragraph 2;

f. any communication received in pursuance
of the provisions of Article I, paragraph
2, Article 14, paragraphs 2 and 3;

g. any notification received in pursuance of
the provisions of Article 16. and the date
on which denunciation takes effect. '

In witness whereof, the undersigned being duly author-
ised thereto, have signed this Convention.

Done ........ in English and French, both texts being
equally authoritative, in a single copy, which shall remain
deposited in the archives of the Council of Eurcope. The
Secretary General shall transmit certified copies to each
of the signatory and acceding States,

ANNEZX

‘Each of the Contracting States may declare, at the
moment of signature or at the moment of the deposit of its
instrument of ratification, acceptance or accession, ‘that
it reserves the rlght.

1. to apply its ordinary law in place of the
-provisions of BArticle 4, inscfar as such -
law provides that compensation may be re-—
duced or disallowed only in case of gross
negligence or intentional conduct by the
injured person or the person sufferlng
-damage s
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to limit, by provisions of its national
law, the amount of compensation to be paid
by a producer under this national law in
compliance with the present Convention.
However, this 1limit shall not be less than:

a. 200,000 DM, or amn equivalent sum in
another currency, for each deceased
person or person suffering perscnal

injury;

b. 30,000,000 DM, or an equivalent sum
in another currency, for all damage
caused by identical products having
the same defect.
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DRAFT EXPLANATORY REPORT

Tntroduction

1. Industrial development and technological progress have
increasingly involved casges of producers' liability and the
growth of inter-State commercial trade has resulted in the
problem of producers' liability acquiring in certain cases,
an international aspect.

2. The position in. the majority of member States being
characterised, on the one hand, by the absence of any speci-
fic legislation, and, on the other hand, by a tendency in
judicial decisions to impose greater liability on producers,
the Committee of Ministers of the Council of Europe, on the
proposal of the European Committee on Legal Co-operation
{CCT) set up in 1970 a Committee of Experts to propose
measures with a view to harmonising the substantive law of
the member States in the area of producers' liability.

Canada, Finland, Japan, Spain and the United States of
America have been invited to send cbservers to the Committee'’
meetings. The International Institute for the Unification of
Private Law (UNIDROIT), the Hague Conference of Private Inter
national Law, the Commission of the European Communities, the
International Chamber of Commerce, the European Committee of
Insurers, the International Organisation of the Consumers’'
Unions, the International Organisation of Commerce and the
Union of Industries of the Eurcpean Communities have partici-
pated in the work as observers.

Furthermore, COGECA (General Committee on Agricultural
Co-operation of the European Economic Community) AECMA (the
European Asscciation of Aerospace Manufacturers) and the
European Council of Federations of Chemical Industry (CEFIC)
and the Committee of European Foundry Associations have sub-
mitted written observations.

3. Between 1972 and 1975 the Committee of Experts held 7
meetings in the course of which it produced the text of the
Convention,

4. At the outset, the Committee of Experts, on the basis of
a comparative study produced by UNIDROIT, proceeded to have
an exchange of views on the legal position in the different
States relating to Producers' liability.
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It took particular note of the following:

a. there was an absence, in all countries, of special
rules governing the liability of producers;

b. case-law solutions, in some jurisdictions, being
based on the general principles of legal liability
had recourse to fiction to ensure the better pro-
tection of consumers and were highly complex;

¢. there was an almost general trend towards stricter
liability of producers apparently caused by a de-
sire to protect consumers from the effects of new
techniques and marketing and sales methods;

d. it was important to introduce special rules on the
liability of producers worked out at European
level, since the question of products liability
could no longer be confined within national front-
iers. ‘

5. In the light of these considerations, the Committee
discussed the specific questions involved in the tentative
harmonisation of national laws, and was guided not only by
the desire to ensure better protection of the public, but
also by the advisability of taking producers' interests
into account, particularly in respect of legal certainty.
The Committee stressed the need to achieve a fair balance
between the various interests.

6. Two preliminary questions needed to be settled by the
Committea:

a. the question whether it should establish a
special unitary system of producers' liability
instead of attempting to unify each of the
regimes existing in most States, namely, the
systems of contractual and ncon=-contractual lia-
bility, or better still, deal with non-contractual
liability only and exclude from its scope con-
tractual liability;

b. the gquestion whether the notion of fault ought
-to remain the basis of producers' liability or
whether it ought to be replaced by some other
concept.

7. Concerning the question mentioned in é(a) above, it

was stressed, on the cne hand, that the distinction between
contractual and non-contractual liability was a relative one
as it differed according to the law of each State and, on the
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other hand, it was a doubtful dichotomy because of the diffi-
culty in certain States of establishing any clear and precise
distinction.

8. The Committee first of all excluded the possibility of
harmonising each of the two systems of liability separately
by reason of the virtually insuperable problems which would
arise: in  any attempt to harmonise the rules governing con-
tractual liability (it would in fact entail an incursion into
the field of the law of contracts). The discussion wag there-
fore limited to the following two possibilities:

a. to exclude from the fileld of application of the
proposed. instrument the whole sphere of contracts,
by following possibly, the Hague Convention on the
Law applicable to Products. Liability which, in
Article 1, second paragraph states: "Where the
property in, or the right to use, the product was
transferred to the person suffering damage by the
person claimed to be liable, the Convention shall
not apply to their liability inter se"; or

b. to establish a set of rules governing liability
without reference to the existence of a contract
between the person liable and the perscn suffering
damage. )

9. The Committee was in favour of the solution indicated
under (b) above, which in its opinion was the only one cap-
able of ensuring equal protection for all consumers (whether
purchasers or other users) and of generating the: legal cer-
tainty demanded not only by the persons suffering damage but
also by the producers. Indeed, from the point of view of
legislative policy, it might be difficult to justify discrim-
inatory treatment of the consumer who had purchased a pro-
duct as distinct from other ceonsumers. :

10. Concerning the gquestion mentioned in 6(b) above {(the
legal basis of the system of liability) the majority of the
Committee agreed that the notion of "fault" - whether the
burden of proof lay with the person suffering damage or with
the producer - no longer constituted a satisfactory basis for
the system of products' liability in an: era of mass~production,
where technical developments, advertising and sales methods
had created special risks, which the consumer could not be
expected to accept.

11. In view of the changes in doctrine - and practice that had
already become manifest in certain States,. the Committee ‘de-
clared itself in favour of a system of "strict" (i.e. proof
of the producer's fault is not required) liability, to which,
however, certain contours would be established.
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12, Some experts felt that the most appropriate basis for

a system of strict liability on the part of producers should
be the notion of "dangerous product" which system would,
possibly, include a list of products considered dangerous.
This solution would have the advantage of indicating clearly
the reason for the existence of a system of strict liability
in respect of damage caused by products, namely the "risk"
inherent in them.

A contrary view, however, suggested that the notion of
"dangerous product" was equivocal and unsatisfactory because
of the difficulty of deciding at the outset what products
were dangerous, some products being darigerous by their very
nature and others being likely to become so if defective, or
if incorrectly used. The most serious damage was often
caused by products which were not originally thought to be
dangerous. In regard to the suggested list of dangerous pro-
ducts to which the uniform rules would apply, the opinion
was advanced that such a list would necessarily be arbitrary
and incomplete.

13. Some experts thought that the basis of the system of
products liability should be a defect in the product. This
solution would have the advantage of indicating that the
manufacturer would not be liable for all damage caused by his
product but only for that resulting from a defect, which was
ailmost always the real cause of damage.

Other experts felt that this would be too restrictive
as there might be cases where a product without any defect
caused damage by reason of its dangercus properties, not to
mention damage caused for unknown reasons.

14. In an effort to reach a compromise, a solution was pro-
posed which retained both concepts: "the specific dangerous
qualities of the product" and "the defect" of the product.
Criticism was levelled at the phrase “specific danagerous
gqualities of the product". Several experts pointed out the
difficulty of defining the exact scope of these words, a
difficulty amply illustrated, moreover, by the complex pro-
blems encountered in certain countries where the attempt had
been made to arrive at a valid legal definition of "danger"
as a basis for responsibility.

15. In conclusion, the Committee decided to consider the
notion of "defect" as the basis of liability which is defined
in Article 2, paragraph (c) as the absence of safety which a
person is entitled to expect.

Article 2, paragraph (c) introduces, as it were, the
legal concept of "defect" which can be different from the
meaning usually given to the word (see paragraphs 32 to 42
hereafter).
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The principle at the basis of the liability retained
by the Committee is as follows: the producer must pay com-
pensation for damages resulting in death or personal injuries
caused by a defeet in his product. The injured person must
prove the damage, the defect and the causal link between the
defect and the damage, while the producer can successfully
defend himself by proving in particular that the defect did
not exist when the product was put into circulation or, put
positively, that the defect arcse after the product was put
into cireculation -~ or also that the product was not put into
circulation by him. The victim's own fault may completely
or partially reduce liability when all the circumstances are
taken into account.

16. One expert felt that a regime of absolute liability was
not acceptable in the field of producers' liability. He main-
tained that a reversal of the burden of proof obliging the
producer to prove the absence of fault would be effective pro-
tection for the consumer in the great majority of cases. It
would represent considerable progress for systems of liability
based on fault and would have the advantage of encouraging
producers to improve the quality-control of their preducts.
However, he added in cases where quality-control was carried
out by machines, the producer should not be able to exonerate
himself by proving that the failure of the machine was not due
to any fault of his. In addition, a special solution should
be sought in the case of "development risks".

17. Contrary to the opinions of this expert, several experts
pointed out that, in its present form, the system established
by the Committee was not one of absolute liability but a mixed
system. A system which merely introduced a reversal of the
burden of proof would not represent any appreciable improve-
ment on the current situation in a number of countries and,

in any event, would not meet the public's demands. Such a
system would be unfaveourable to consumers in that, as a result
of the reversal of the burden of proof, they would find them-
selves disputing the internal operation of the firm in gques~
tion,

18. The Committee decided to limit the Convention only to
damage causing death or personal injuries.

It in fact considered that, owing to a lack of time, it
was not possible to make a thorough study of questicns relating
to damage caused to goods which, in some respects, raised
different problems (for example, it was not certain that the
definition of "defect" given in sub-paragraph (¢) of Article
2 could be applied to material damage).
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Furthermore, certain experts considered that a Conven-
tion which introduced a system of strict liability could be
more easily ratified by States if it was limited only to dam-
age causing death or personal injuries.

The Committee considered that the matter relating to
damage caused to goods could, with useful purpose, be dealt
with in a separate instrument, for example by means of an
additional Protocol. '

19. The draft Convention does not deal with the problem of
compulscry insurance.

The Committee in effect felt that it would be extremely
difficult to have a uniform system of insurance, considering
the variety of products, the number of producers, the differ-
ent geographical situations and the varied financial charac-
teristics of enterprises. 1In practice, there would be the
additional difficulty of ensuring that all producers have
taken out insurance when it is remembered that, in general,
enterprises do not need any prior administrative authorisa-
tion to commence their activities. (It is only in the admini-
stration of such authorisation that one can effectively en-
sure that insurance exists, as is instanced in the case of
automobile insurance, where such insurance is reguired before
registration of the wvehicle).

The Committee felt that it was not necessary under the

Convention, to make insurance compulsory in order to make pro-
ducers insure their civil liability.

Commientary on the Provisions of the draft Convention

Article 1
20. This Article fixes the obligations of the Contracting
States. In it they undertake to make their national law con-
form to the provisions of the Convention. (See however
Article 11). Each State shall be free to decide by which
method this result will be achieved.

Article 2

21. This Article contains the definitions of the terms used
"in the draft Convention.

22, Paragraph (a) defines the term "product".
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The Committee agreed that the Convention should not
cover immovables (such as buildings), liability in respect
of this being governed by special rules in most States.

23. On the other hand, movables incorporated intc another
movable or into an immowvable are included in the arrangements
for liability laid down in the Convention.

. Some members would have preferred the Conventicn to
apply only to movables which did not lose their individuality
when incorporated into immovables. This suggestion, however,
was not accepted by the Committee.

In fact the Committee considered that the reason for
the execlusion of immovables -~ viz. the existence, in several
countries,of a liability system specific to immovables - could
not be invoked as, in these countries, the special rules re-
lating to liability applied to the manufacturer of an inmov-
able in its entirety and not to the producers of component
parts.

24, The exclusion of immovables from the field of application
of the Convention does not prevent States from applying the
system provided by the Convention to this property, if they

so wish,

25, There was discussion on whether waste should be con-

sidered as a "product" and accordingly, be subject to the
provisions of the Convention.

The Committee took the view that waste could be con-
gidered as a product when used in a subseguent production
process.

26. Paragraph (b) defines the term "producer" that is the
person who 1ls considered as primarily liable. Paragraphs 2.
and 3 of Article 3, however, indicate certain other persons
who are equally liable on the same basis as the producer even
though they are not real "producers™ who have participated in
the making of the product.

27. In formulating this definition, the Committee was obliged
to choose between two conflicting proposals. The first em~
phasised the need to guarantee to the victim maximum protec-
tion by having a fairly wide choice of persons against whom

he could bring an action (manufacturers of finished products,
suppliers and. others including repairers and warshousemen who
constitute the commercial chaih of products' production and
distribution, persons mentioned in Article 3 of the Hague Con-
vention). The other swuggested that a single person should
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be selected namely the real "producer", i.e. the party who
has put the product into the state in which it is offered to
the public.

28. Finally, the Committee decided that the real "producer"
should be the person to be liable under the Convention. It
felt that it was in fact undesirable and economically wasteful
as a matter of legislative pelicy, to impose strict liability
on a large number of persons, some of whom play a secondary
part in the production process. The application of the Con-
venticn to these persons would, moreover, have the disadvant-
age of inappropriately interfering in contractual relations
between these perscns and the buyer.

29, Nevertheless, Article 3 extends liability to certain
other persons who are to be considered either as having the
same liability as producers (importers and any person who has
presented a product as his product by causing his name, trade-
mark or other distinguishing feature to appear on the product)
or subsidiary obligation {suppliers of a product). The
Committee wished, in fact, to tighten the system of liability
so that no loop-hole would remain due to the fact:

a. that the producer was a foreigner aznd did not
have a place of business in the country of the
victim;

b. that the name that appears on the product is
not that of the real manufacturer, who often has
insufficient financial standing to offer an
adequate guarantee to the victim, but is the
name of a large store;

¢. that the product is "anonymous" i.e, it does
not indicate any name of either the manufacturer
or the distributor.

30, Although the Committee was aware of the problem, it did
not consider it to be desirable to deal in the Convention with
the problems created by bankrupt producers.

31. It is worth noting that paragraph 4 of Article 3 supple-
ments the term "producer"™ by establishing the liability of the
producer of the component part when a defect in-this part
caused the damage (see paragraph 47 below).

32, Paragraph {c¢} defines the term "defect", a concept which

is at the heart of the system of liability established by the
draft Convention.
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33. In the early stages of its deliberations the Committee
attempted to define the idea of "defect" by indicating in a
positive way the causes of the dafect. Thus, it considered
that there would be a defect when the product was unsuitable
for the purpose for which it was designed. Other examples
of defects were also-put forward in this definition. (In
particular, a defect, it wag suggested, could arise from
either the design or the manufacture; it could also arise
from the storage, packing, labelling of the product or from
any mis-description of the product or from a failure to give
adequate notice of its qualltles, its characteristics or its
methods of use).

This definition was not retained as it did not cover all
cages of liability for products, in particular in the case of
a product that, although it achieves the result for which it
was made, nevertheless causes damage (for example, a contra-
ceptive pill which is suitable for birth controel but causes
injury}.

34. Accordingly, the Committee formulated a definition of
"defect" taking as the basic elements "safety" and legitimate
expectancy.

This, however, does not involve the "safety" or the
"expectancy" of any particular person. The use of the words
"a person” and "entitled" clearly shows that a product's
safety must be assessed according to an objective criterion.
The words "a person" do not imply any expectation on the part
of a victim or a given consumer. The word "entitled" is more
general than the word "legally" (entitled); in other words,
mere observance of statutory rules and rules imposed by auth-
orities do not preclude liability.

The Committee did not wish to use the term "reasonable".
Such expression in Prench ("raisonnablement”) could diminish
the consumer's rights, since it could include considering
economic factors and assessing expediency which ought not to
be taken into acccunt in determining the safety of a product.

35. In determining whether a defect exists it will be nec-
essary, consequently, to take account of all the c¢ircumstances,
for example, whether the consumer has, for his part, used the
product more or less correctly. (If his actions amount to
fault, it will be governed by Article 4). The Committee did
not, of course, wish to enumerate all these circumstances, but
it did expressly indicate one, namely, the presentation of

the produet so that in all the States the notion of "defect"
would cover the directions for use or incorrect or incomplete
warnings. As it is, the legislation or judicial decisions of
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some States consider that only "intrinsic" defects are real
defects and hold that directions, or incomplete or incorrect
warnings do not amount to "intrinsic” defects.

The expression "presentation of the product" ought to
be interpreted as including not only warnings or directions
which are incorrect or incomplete, but also the absence of
directions for use or warnings.

38, The question was posed as to whether it would not be
expedient to stipulate the time at which the safety of a pro-
duct must be determined. It was suggested that the safe
nature of the product must be judged at the time the product
was put into circulation and not at the time when the damage
occurred.

The Committee was against including any stipulation of
this kind in paragraph (b) since it would implicitly admit as
an exception "development risks". Moreover, the definition
of "defect"™ in paragraph (b) gave the judge a sufficient
margin of appreciation to enable him to take the time factor
into account.

37. In this matter, the Committee agreed to distinguish
"development risks" from other situations in which the "time
factor" played a part and which were taken into consideration
by the definition of "defect™.

It is, for example, obvious that if a person buys a re-
frigerator in 1975 which was manufactured in 1948 and which
lacks certain safety factors of models made in 1975 (for ex-
ample a door which may be opened from inside) this person is
not entitled to expect the same safety factors as would be
provided by a refrigerator manufactured in 1975.

38. On the other hand, the Committee decided not to consider
"development risks" as an exception to the application of the
Convention.

39. Some experts maintained that "development risks™ (i.e.
damage that was unforeseeable and unavoidable in the state of
scientific knowledge at the time when the product was put into
circulation) should be a ground for exclusion of liability in
the case of technically advanced products. Any stipulation to
the contrary might discourage scientific research and the
marketing of new products.

40, Against this opinion it was argued that such an exception
would make the Convention nugatory since it would reintroduce
inte the system of liability ‘established by the Convention,

the possibility for the producer to prove the absence
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of any fault on his part. Exclusion of liability in cases of
"development risk" would also invite the use of the consumer
as a "guinea pig".

41. In conclusion the Committee considered that the problem

was one of social policy, the main guestion being whether such
risks should be borme by the consumer or the producer and/or,

in whecle or in part, by the community.

The Committee considered that, as insurance made it
possible to spread risk over a large number of products, pro-
ducers'! liability, even for development risks, should not be
a serious cbstacle to planning and putting into circulation
new and useful products.

The Committee therefore decided that development risk
should not constitute an exception to producers' liability.

42, Paragraph (d) defines the term "put into circulation".

This definition made it possible to make a distinction
between the two systems of liability devolving on a producer
who is liable as "keeper of the product" until it is put into
circulation and liable under the "products liability" system
after it has been put into circulation.

Article 3

43, This Article sets out the principle of liability on which
the draft Convention is based. It is up to the injured party
to establish the damage, the defect and the causal link between
damage and defect, whereas the producer would be able to free
himself of liability in particular by proving that the defect
did not exist at the time when the product was put into circu-
lation (see sub-paragraph (b) of paragraph 1 of Article 5).

44,  One expert stated that so far as his country was con-
cerned, it would be difficult to accept such a principle since,
according to the ordinary rule under which the plaintiff had
to furnish proof of his grounds for taking legal action, it
was incumbent upon the plaintiff to prove that the defect
existed at the time the product was put into circulation by
the producer. A solution placing such a burden of proof on
the injured party would be desirable because it would not only
conform to general principles of law in most ceuntries, but
would alsc have the effect of deterring parties from institut-
ing ill-founded legal proceedings.

45, The Committee was against such a proposal since it would

be difficult, if not impossible, for an injured party - who in
many cases would have received the product from another con-
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sumer or who had not himself used the product = to prove the
existence of a defect when the product was put into circula-
tion. The present wording of sub-paragraph (b) of paragraph
1, Article 5, enabled a judge to reach his own conclusions
after comparing the different probabilities revealed by the
circumstances of a given case or in the light of experience.
If necessary this problem could be satisfactorily settled by
expert investigation and report.

46, Paragraphs 2 and 3 indicate the other persons who are
liable under the Convention; such persons' liability may be
primary (when they are treated like the producer) or subsi-
diary {(see paragraph 29 above).

The use of the expression in paragraph 2 "who has pre-
sented a product as his product" indicates that the basis of
liability in this case is the fact that, by inducing the user
to believe that he is the producer, the person who has placed
his name on the product in such a way that this product
appears to be his, takes it upon himself to ensure the safety
of the user.

A further advantage of the said expression is that it
excludes from the field of application of the Convention per-
sons whose names appear on the product, either as a means of
advertisement (for example a garage whose name appears on a
car) or because the law so requires (in one State, for example,
retailers must put their names on productg), without however,
having the intention to appear as the "producer". This term
also excludes the person who grants a licence.

47. Under paragraph 4, producers of a component part are
liable when a defect caused or contributed to the damage.

As a result the victim will have in this case a choice
of action against either the producer of the component part
(paragraph 4) or the producer of the finished product (Article
3, paragraph 1, combined with paragraph (b) of Article 2) or
both at the same time (under paragraph 5 of Article 3).

However under the Convention when the producer of a
component part produces it according to the design or speci-
fication provided by another producer, the producer of the
component part will not be liable for a defect resulting
therefrom. The Committee in fact considered that as the pro-
ducer of the component part had no influence either on the
design or on the specifications he should not be answerable
for the resulting damage. Of course this producer could be
liable for his fault if for example he had knowledge of the
defect when he manufactured the product.
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48. Paragraph 5 establishes joint liability when, by virtue
of paragraph 1 of Article 3 (combined with paragraph (b} of
Article 2} or paragraph 2, 3 and 4 of this Article, several
perszons are liable for the same damage under the Convention.

49. Article 3 does not define damage, leaving it to national
law to stipulate the heads of damage (for example pain and
suffering etc) which can be claimed under the Convention and
the measure of damages. The Committee was aware that thisg
solution might give rise to undesirable "forum shopping”, but
it believed that this disadvantage was acceptable in view of
the fact that any attempt to harmonise national law on this
subject would raise considerable difficulty which might
jecpardise the success of the Convention.

50. Under the Convention the extent of liability may not be
limited,

However, taking into account the fact that in certain
States where strict liability has been introduced the amount
of compensation has always been limited, the Committee, in order
to facilitate the ratification of the Convention by the greatest
possible number of States, permitted the reservation (No.2)
contained in the Annex to the Convention.

This reservation allows States to limit the compensation
awarded to each person and the compensation awarded for a series
of cdamage caused by identical products having the same defect
subject to the condition that these limits shall not be less
thar the amounts set out in the reservation itself.

It should be noted that these limits apply to each producer
so that if the same defective product is manufactured by two
diffearent producers but not in the case of co-producers, each
will be liable up to the maximum limit provided for under the
reservation. However, if, according to Article 3, several persons
dre liable in solidum for the same product the maximum limit
will apply to such liability.

It should also be noted that the reservation is drafted so
that States in particular may either:

a. limit liability for all products without distinction
or for certain products only, either for each person
or for a series of damage or for both; or

b, limit liability for development risks only, either
for all products without distinction, or for certain

products only.

51. The term "person" as used in paragraphs 2 and 5 of Article
3 irzlude not only natural persons but also legal persons.
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" Article 4

52, This Article concerns the extent to which an injured
person was responsible for causing the damage. The use of
the terms "injured person" and "person suffering damage" wag
intended to make clear that it was permissible to take into
consideration not only the fault of the injured person but
also where this iIs relevant according to national systems of
law, the fault of the person seeking compensation e.g. follow-
ing the death of the injured person.

The words "having regard to all the circumstances™ were
included in the text of paragraph 1 in order to enable the
Judge to assess the relative importance of the fault in rela-
tion to the defect shown by the product.

Taking into account the fact that certain States intend
to introduce in a general manner in the law relating to extra-
contractual liability, the principle that compensation mnay
only be reduced or disallowed in cases of the victim's gross
negligence or intentional conduct, the Committee drafted a
reservation (Reservation Neo. 1 contained in the Annex to the
Convention) providing that these States may derogate from the
provisions of Article 4 so as to preserve their national law.

53. Paragraph 2 deals only with the guestion of the fault .
of employees of the injured person or of the person suffering
damage, it being understood that the expression "in the scope
of his employment" must be interpreted as including any
activity which a person might be called upon to perform in a
subordinate position, whether permanent or temporary.

It was, however, agreed that it would be possible to
settle under national law problems relating to fault and inter-
vention of a person, object or animal for whom or for which
the injured person was responsible under the said legislation.
The Committee, however, considered that these problems had
either already been resolved satisfactorily under ordinary law
or did not arise with regard teo the liability of producers.

Article &

54. This Article enumerates the circumstances which exclude
the producer from liability, apart from the victim's own fault
which is dealt with in Article 4.

55. Sub-heading (a} of paragraph 1 is intended to enable the
producer to establish that he is not liable by proving that he
has not put the defective product inte circulation, for ex~
ample, the product was put into circulation by a person who
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stole it. Such a provision is fully justified since, the
basig for liability being a defect in the product, it is only
fair that the producer should Be given the opportunity of
deciding himself when a product is fit for consumption.

56. Some experts would have liked to see the phrase "or
that he had made appropriate efforts to have it withdrawn"
added to paragraph (a).

The Committee was against such an exclusion which, on
the one hand, would reintroduce fault into the Convention's
system of liability and, on the other hand, since it was
phrased in general terms, would deprive the Convention of
part of its substance. .

57. Sub-heading (b) of paragraph 1 enables the producer to
establish that he 1s not liable by proving that the defect
was not attributable to him. The evidence may either show
that the defect did not exist at the time when the product
was put into circulation ("preuve negative") or that after
the product was put into circulation a third party created
the defect ("preuve positive").

58. Paragraph 2 deals with the case where the damage is
caused partly by the defect in the product and partly by the
act of a third party. In this case liability should rest en-
tirely on the producer since he may in any event proceed to
recover his loss against the third party.

59, The Committee did not think that it was necessary to
make special provision in the case where:

a. the intervention of a third party or employee or
"force majeure" occurred before a product was put
into circulation;

b. the intervention of a third party or "force majeure™
occurred after the product was put into circulation
and is the sole cause of the defect:;

¢. the intervention of a third party or the "force
majeure", although the product has a defect, is
the sole cause of the damage.

In fact, the Committee felt that in the case envisaged
in (a) above, liability should rest entirely on the producer;
in the case envisaged in (b) above, Article 5, paragraph 1 (b)
already provides a defence, and in the case envisaged in (c)
above, the chain of causation between the defect and the dam-~
age is broken.
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60. In the case where "force majeure” (or "cas fortuit")
as understood by the ordinary law of the different States
relating to liability, in conjunction with a defect in +he
product contributed to the damage, the Committee decided not
to make any specific provision in the Convention having
regard to the small number of cases of liability on account
of the products themselves in which the problem might arise,
and to the difficulty of finding a definition of "force
majeure" acceptable to all States. Consegquently, these
problems will be determined by the internal law of each
State.

Articles 6 and 7

61, These Articles deal with the time within which the
action may be brought.

In order to avoid forum shopping, which would prevail
in the absence of a provision in the Convention, and the
possibility for which arises because of the existence of
different limitation periods due to some States applying
lex fori while others apply lex causae, there was general
agreement in the Committee that this question should not be
left to national law.

62, The Committee decided on two time-limits. The first is
a three years' limit (see Article 6), For the better
administration of justice and avoidance of abuses, proceedings
for the recovery of damages are to be barred unless taken
within 3 years of the day on which the claimant became aware,
or should reasonably have been aware, of the damage, the
defect and the identity of the producer.

The Committee thought it expedient to lay down three
conditions (awareness of the damage, of the defect
and of the producer's identity) in order to protect
the victim in all possible eventualities; a person is often
aware of the damage and the producer's identity without
realising until long after the damage occurred that it was
due to a defect.

63. The second time-limit (See Article 7) of 10 years is
intended to preserve a balance between consumers' and
producers"' interests. ‘

. As the producer's liability under the Convention is
increased it is important that the producer should not be
held liable for damage resulting from a cause which manifests
itself after a period of 10 years. A fixed time-limit .has
the additional advantage of facilitating insurance and
amortisation.
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The question arcse whether a 10-year limit is appropriate
to a wide range of different products, scme of which are
expected to last more than 10 years {e.g. machinery) and others
to be consumed in a shorter period {e.g. foodstuffs).

Though alive to the complexity of the problem, the
Committee congidered 10 years an acceptable period in view of
the need to fix some limit (10 years being a fair average) and
the desirability of affording producers some zecurity.

64, It should be noted that where there are several pro-
ducers there may be different starting dates under Article 7,
action thus bec¢oming barred at different times.

Another point to consider is that, whereas the period
provided for in Article 6 can be suspended or interrupted
(being a period of limitation of action}, the fixed period
laid down in Article 7 cannot be.

Article 8

65, This Article concerns clauses limiting or exonerating
the producer's liability.

The Committee was in general agreement that in relaticn
to personal injuries, the producer ought not to have the power
to limit or avoid his liability by means of a contractual
clause.

66. The problems which arise because of directions for use
and incorrect and incomplete warnings {or because of their
absence) are dealt with in the definition given to the word
"defect" (see paragraph 35 above).

Article 9

67. The Convention does not apply to certain matters which
are expressly set out in this Article.

The fact that the rights of recourse which may be used
on the basis of paragraph 5 of Article 3 (liability of pro-
ducers inter se) and paragraph 2 of Article 5 (rights of re-
course between producers and third parties having contributed
to the damage) are not dealt with by the Convention allows
national legislators to adopt special rules on the subject if
necessary. The Committee in fact did not wish to adopt rules
in a very complicated field where contractual relations be-
tween different producers are very important.

" 68. ~The Committee excluded. nuclear damage as it did not wish
to interfere with international Conventions concluded in this
matter or with specific national laws adopted by States con-
cerning civil liability for nuclear damage.
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Article 10

69. Although Article 1 of the Convention, insofar as it
requires States to make their laws conform with the provisions
of the Convention, already presents States from ratifying the
Convention while adopting different rules for matters dealt
with by the Convention (either expressly or impliedly), the
Committee considered that it was appropriate to repeat this
principle in a separate Article. Owing to the existence in
cther Conventions (see for example Article 13 of the European
Convention on civil liability for damage caused by motor
vehicles) of provisions allowing more favourable rules for
the victims, any silence of this Convention in the matter
might have misled States into believing that such a possibil-
ity would be open to them after ratifying this Convention.
The Committee, taking into account the fact that the Conven~
tion attempts to achieve a fair balance between the interests
of consumers and those of producers, considered it appropri-
ate to indicate clearly, that States may not ratify the Con-
vention and make rules which are more favourable fof victims.

Article 11

70. This Article was adopted by the Committee to make it
clear that the Convention merely introduces a supplementary
right of acticn against the producer but is not intended to
modify the ordinary law of tortious liability, which remains
in full force. Accordingly, in the event of damage caused by
a product, the injured person may take action either under
the system established by the Convention, or on the ground of
fault or, depending on the case in question and on systems of
municipal law, under the terms of the contract. Municipal
law will be able to regulate the relationship between these
different systems of liability as well as any incompatibility
between them.

71, The Article also points out that the Convention does

not imposge any duties on States in regard to rules concerning
the duties of the seller who sells goods in the course of his
business. Thisg precision was considered necessary as, in cer-
tain States, the question was raised whether or not this law
was part of the ordinary law of contractual liability.

Articles 12 to 17

72. These Articles - which contain the final provisions -
have been drawn up on models approved by the Committee of
Ministers of the Council of Europe for the European Conventions
and Agreements formulated within the framework of that organis-
ation. '
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73. The Convention does not contain any transitory pro-
visions tc determine whether the rules relating to liability
adopted in internal law on the basis of the Convention apply
only to damage caused by products put into circulation after
the entry into force of the Convention or if they also govern
damage caused by products put into circulation prior to its
entry into force. Consequently this problem should be deter-
mined by national legislators.
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Memorandum

on the approximation of the laws of Member States

relating to product liability

I. The present situation

1.

The products of industry in modern industrial countries
are technically complicated and specialised to an ever-
increasing extent. So far as possible, they are
produced by machine. They therefore involve the risk
of defects more than the simple hand-«made products of
past eras. These defects may take various forms. The
following main groups can be distinguished.

(a) Defects may result from inadequate design of the
product (design defects). The product is not f£it for
the purpose it is intended to serve. For example, the
aircraft disaster in Paris on 3 March 1974 is probably
attributable to the inadequate locking mechanism of the
baggage door of the aeroplane which crashed. This
opened after take~off and brought the aircraft down.

(b) Defects may result from defective manufacture of
a single item in an otherwise perfect production run.
Despite careful checks, to which the individual
manufactured parts are subjected during the course of
manufacture and before they are put on the market, the
defects remain undiscovered (manufacturing defects).
Material weaknesses that are impossible to avoid and
that can only be discovered at a disproportionately

‘high cost (X~-ray examination of the steel) also fall

into this category. For example, the fracture of the
fork of a bicycle wheel caused a weakness in the
processed steel which makes the cyclist crash.

{c¢) When viewed in the light of the stage reached in
science and technology, the defectiveness of a product
may only emerge when a product, generally regarded as
being free from defects at the time of manufacture has
subsequently shown to be the cause of damage because

of further developments in scientific and technical
knowledge (development losses). For example, with
certain reservations relating to guestions of fact, one
could cite here the physical damage caused through the
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use of thalidomide (in Germany called 'Contergan') to
children whose mothers took sedatives containing
thalidcmlde during pregnancy.

"The spec1al problems of these cases agaln lie, as
distinct from those. of previoud “eras;. in the possible
extent of the damages which such defects can cause to
the health or financial position of the user. For
example, 50 million US-dollars in the case of the
above mentioned aircraft disaster, 110 milIion DM
compensation  in the Contergan case. These losses bear
no-relation to the wvalue of the artlcle used or the
-benefits. sought by the user,

'The legal position of a person'who has suffered damages
as & result of defects in an article differs. in the
various Member States of the European Community.

In principle, all Member States proceed on the

traditional basis that it is only possible to bring a

- claim against the producer or seller of an article
which has caused damages (product liability) -if the

damage has occurred as. a result of the negligence of

such perscons. .Such negligence could only be founded

on knowledge of the defect which caused the damage when

the article was put on the market and acceptance of the

possible consequences of such damage, or in culpable

. ignorance, that the producer negligently failed to
discover a recognizable defect.

Certain legal systems (those of Denmark, Germany until
1965, Italy and Holland) require the injured party,
again following the traditional approach, to- prove
fault on the part of the. producer. Other legal systems
{those of Belgium, Germany since 1965, Great Britain,
Ireland), -to some extent in varying ways, presume
negligence on the part of-the manufacturer when damage
occurs. They nevertheless allow the: producer to rebut
this presumption by proving the exercise of care.
Lastly, two Member States (France and probably
Luxembourg} do not admit proof to counter the presumption
of negligence, which ultimately means liability
irrespective of fault. Under these legal systems the
injured party has only to prove that the loss was caused
by the defectiveness of the product.

In all Member States, the courts and academic¢ opinion
- generally have tended towards establishing stricter
criteria of liability, towards holding the producer
responsible,
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-The present practice of producers in states where
liability has traditionally depended on negligence

is to compensate loss ‘ori:damage which result from

the defectiveness of the product itself by effecting
‘repairs or providing: replacements, undér the condition
that the injured party purchased the article, Minor
loss or damage to the usér's health or financial
position caused by the defectiveness of the product
‘are generally madé:-good at the firm's expense so as
not to jeopardize its-reputation. Cases invelving
more extensive loss or damage like the aircraft
disaster in Paris or ‘the 'Contergan' case lead to
lengthy dlsputes because of the high level of damages
1nvolved.

Consumer organisatibns in the Member States are
pressing for an improvement in the ‘legal position of
the consumer to protect him from the risks of modern
industrial products.

II. The effects on the common market of this legal situation
and the need to-approx1mate the laws governing product

liability

The differing legal position of users in the various

" Member States who have suffered damage directly affects
the establishment and functioning of the common market
in three ways (Article 100 of the EEC Treaty)}. It
means that consumer protection not only varies
considerably as between Member States but is also
largely inadeguate, It adversely affects competition
because of the different costs borne in the various
Member States and it impedes free movement of goods
within the common market.

1. (a) Protection of the consumer, in particular
protection of his health; safety and his right to
compensation for loss or damage suffered, wvaries
considerably within the European Communities because
of differences between the laws of Member States. To
a 1arge extent it does not even exist.

3Where the 1njuredrparty is required to prove negligence
on the part of -the -manufacturer with regard to a.defect
in-an article used which has resulted in damage, as

e.g. in Italy and‘Bolland, he is, in fact, without
protection. - -As an ihdividual he is cenfronted by large
undertakings which allow him no' insight into their
production processes, from the planning stage to the stage
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of the finished article. Lacking access to the ©
production areas in which the defect arose; and in most
cases, without technical knowledge, it is impossible for
him to prove the reason for the defect which caused the
logs or damage and the producer's negligence therein.

But alse the rebuttable presumption of negligence on
the part of the producer (as for example in Belgium or
Germany) does not, in the majority of cases:, improve
the position of the consumer, since so far as
manufacturing defects are concerned, defects are often
involved which are  virtually or absolutely impossible
to detect even if every care is exercised. Where this
is in fact the case, the producer can rebut the
presumption of negligence by proving the exercise of
care (number and guality of checks carrled.out) and can
thus escape liability.

In countries where these rules apply, the loss is felt
by the consumer as an event of force majeure.

However, where the manufacturer is Iiable irrespective
of fault, as in France, and where it is. sufficient, in
order to found liability, to prove that the Jdamage was
caused by a material defect, the loss is: transferred
back to the producer. In this case, the producer
guarantees the health and undiminished financial position
of the consumer in the event that the latter suffers
loss or damage because of a defect in an article
produced by the manufacturer. Thus, consumers in
countries where these rules apply are in an incomparably
better position by comparison with thosge in theother
Member. States.

Consumer protection which varies in extent because of
differing national law is, however, incompatibie with
a common market in the sense of an internal market with
equal protection for all consumers. These differing
laws must therefore be approximated. :

{(b) Such an approximation would have to result in
effective consumer protection adequate to meet the needs
of a modern industrial society. In the process of
production, distributionHand.use, the consumer bears

. the greatest rigk of damage since he is directly
exposed to the danger inherent in a possibly defective
article. At the same time he depends on the products
of modern industry to raise his standard of living. He
should not, however, have to bear the consequences of
inadequate technical development of a product or the
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fact that material defects, despite careful preparation,
are unavcidable. The conditions, particularly of an
economic nature, on which the existing laws of certain
Member States are based, stem from the nineteenth
century and have changed so fundamentally because of
the development of industry in all the countries of the
European Communities that these laws no longer satisfy
the reqguirement of a fair apportionment of losses in
this field.

At the same time, producers and dealers make their
living from the manufacture and sale of products. The
producer is both able and required to keep the
possibility of a defect as slight as possible by
exercising the greatest possible care. If it is
impossible for him to aveoid a manufacturing defect
despite careful checks, it does not seem unfair that
he should also bear the burden of the consequences of
unavoidable defects in order to protect the consumer,
From the economic standpeoint, the manufacturer has it
in his power to pass on losses he incurs through his
being held liable by raising the price to all users of
non-defective products from the same producticn run.

The differences between the national laws governing the
liability of the manufacturer and the dealer also
adversely affect competition within the common market
by imposing unequal burdens on the industry and trade
of certain Member States by comparison with competitors
in other Member States.

If the producer and dealer are held liable jirrespective
of any fault, as in France, and if the consumer's loss
ig thus transferred back tc the producer, damages paid
by him form part of the total manufacturing cost of
products which he markets. The producer will endeavour
to take account of this cost element when calculating
prices for the whole of his production so that, where
possible, a share is borne by all consumers, including
purchasers of non—-defective products. Thus, from an
econcmic standpoint, the manufacturer need not be held
liabhle only for damage which has already occurred, If
the producer is already subject to strict liability at
the start of production, he will either take account of
a possible claim, from the outset by adjusting his
prices accordingly or by taking out an insurance. The
premiums for this have the same effect as any other
cost element. Liability insurance of this sort is
therefore avallable in those countries in which liability
is more severe (France and, outside the European
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Communities, the USA). Since, even as a general rule -
extreme losses like the above-mentioned aircraft
disaster in Paris (50 million US-dollars) or the
'Contergan' case in Germany (110 million DM) can be
disregarded here - damages are considerable, premiums
are correspondingly high (100,000 US=-dollars are paid
annually under one insurance contract for motor vehicles
in cone country). Thus, as a general rule, these costs
must not be ignored but taken into account.

Where a producer in a Member State is unable to avoid
such costs he is in a worse competitive position by
comparison with competitors in other Member States who
are not under such a strict cbligation to pay damages
and who can therefore manufacture their competing
products more cheaply. During the last few years, the
'Patronat Frangais' (Confederation of French Industry)
has repeatedly pointed out that French industry for
these reasons occupies an adverse competitive position
by comparison with German industry.

For the establishment and functioning of the common
market, therefore, all manufacturers operating within
the common market should be under the same competitive
conditions also with regard to product liability.
Differing costs which result in unequal c¢ompetitive
conditions must be eliminated. However, thisg can only
be done by approximating the criteria of liability, the
differing nature of which causes these unegqual costs.

(a) Lastly, the differences between the laws which
govern the liability of the producers for defects in
products manufactured by him or that of the dealer for
products distributed by him adversely affect the
unimpeded movement of goods across frontiers within the
common market. This applies both to the position of

the final consumer and, in the production process, to

the position of the manufacturer of the end product
vis-a-vis sub-contractors whe manufacture in other Member

States. ’

The buyer's decision to purchase an article is influenced
by many factors. One of the most important is certainly
the quality of the article in relation to its price.
However, the factors which influence the buyer's decision
algo include his protection from damage which can be
covered by the concept of "guarantee™. By this the

buyer understands in the first place, protection from
financial loss, He needs an assurance that the
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transaction which has been agreed, the value of which
is expressed in the amount of the purchase price will
not turn out to his disadvantage because the goods are
defective. In addition, however, he will also expect
the article purchased not to cause damages to his
health or financial position., Differing "gquaranteesg",
in the sense of widely differing degrees of liability
for defects in the article purchased and the possible
consequences thereof are, however, from an economic
standpoint, on a par with the quality of the goods.
They can therefore put products in a favourable or
unfavourable position according to whether the latter
are sold accompanied by extensive or inadequate legal
protection. 1In any event, this applies when products
are offered for sale subject to different legal
conditions.

Differences between the national laws which govern
liability can also exert a strong influence on free
movement of goods as far as trade between a producer
of individual parts, e.g. batteries for motor vehicles,
and the manufacturer of the end product is concerned,
when the production process is split up into separate
parts, something that is developing more and more
within the common market between manufacturers of
semi-finished products in the various Member States.
When deciding from which sub-contractor to obtain
semi~-finished products, the manufacturer cf the end
product will also be guided by a consideration of the
extent to which the sub-contractor is liable to him
for damage. He will fawvour those who are exposed to
the greatest liability while those who are not liable
to an equivalent extent could be discriminated against.
This can result in trading relationships which are
economically unjustifiable insofar as they are caused by
differences in the rules governing liability in
indiwvidual states.

For these reasons it is is necessary to remove these
obhstacles to the free movement of goods across
frontiers within the common market by ensuring that

the quality of the goods alone, assessed on the basis
of economic criteria, is the deciding factor for the
final consumer or manufacturer of the end product in
his decision whether or not to purchase, through
affording the purchaser of the product equal protection
in law irrespective of the Member State concerned.

Once unjustified differences in law which do¢ not exist
in national markets and which, therefore, d¢ not affect
their development are eliminated, products from the
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various Member States in a particular field compete on
the basis of economic criteria only. The cbstacles
which apply to products from Member States without
strict criteria of liability and which therefore
inadequately protect buyers and consumers are then
eliminated. An essential feature of the common market
is that free movement of goods, developing only in
accordance with econcmic conditions, is secured and
safegunarded.

All the above-mentioned objectives can be achieved by
means of a directive which approximates the differences
between the laws of Member States by laying down rules
which protect the interests of consumers, remove
distortions of competition within the Community and
dismantle obstacles to the free movement of goods.

ITI. Basic principles underlving the substantive rules

1. Nature of liability

{(a} The basic principle underlying the substantive
rules could be the following consideraticn: in an
industrial era, the problem cof liability for defective
products should not rest with the disappointment of the
final purchaser of the product at having paid too much
for an article which is unfit for use. The problem is
rather the question of who should bear the risk of
damages caused by the defectiveness of an article which
adversely affects the health or financial position of
the user. It is therefore not a guestion of tracing
back claims in respect of liability which arise out of
the contract of sale of the final purchaser, first
against the seller, then against his seller, and so on
back to the manufacturer of the product, by following
back the chain of contracts. In such endeavours it
has always been a matter for doubt as to who, in
addition to the final purchaser, should be entitled to
damages, that is to say, who should be protected under
the contract of sale, Liability ought rather to be
founded on the obligation to take responsibility for
the risk to which every user is exposed and which is
inherent in any article because of its possible
defectiveness. However, the relations between the
parties involved arising out of the contract of sale
would bear no relevance to this. Consequently,
liability ought no longer to be regarded as having any
connection with the contracts of sale that have been
concluded, which must simply be regarded as technical
instruments for the purpcose of distributing products.
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If every user is exposed to the risk of damages, the
producer should be liable to the person who has
suffered the damage. In founding liability, therefore,
one should take as a basis the occurrence of the
damage and not the contractual relations between the
parties involved.

The concept of the defectiveness of the articles
should accordingly derive from the objective criterion
of whether the article was fit to serve the purpose
ascribed to it by the producer. In this connection,
any special use that the purchaser wanted to make of
it by agreement with the seller would be irrelevant.
By determining defectiveness objectively the number of
cases for which the producer should be held liable
could be reduced. This would also have the advantage
of being susceptible of investigation and would
therefore be more suited to the needs of movements of
goods across frontiers within the common market. This
should in no way exclude the possibility of a user, as
final purchaser, bringing claims against his seller or
even against the producer on the basis either of other
national laws which are not affected by the Community
measure on approximation, or of special agreements e.d.
"contracts of guarantee" {in this connection cf.
Paragraph 7, below}.

(b)) If the obligation of the producer to assume
responsibility for the risk of damages caused by the
defectiveness of his product is decided upon as the
basis of liability, any negligence on his part in
relation to such defectiveness would cease to be
relevant. Thus it would make no difference what kind
of latent defect were involved in an individual case
{design or manufacturing defects). Liability would
similarly extend to development losses.

The present inadequacy of the legal position of the
consumer lies in the verxy fact that the principle of
negligence is adhered to. However, in view of the
situation which has been described, the principle of
negligence is no longer sufficient to solve the problem
of product liability. On the contrary, it is seen as

a welcome excuse for passing on the risk of damages
resulting from material defects to the consumer who is
using the defective product at the time the damage
occurs.

(¢) Agricultural products, particularly processed '
products like for example ground corn, should not be
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excluded. From the consumer's point of view, the
interests involved are the same as with industrial

products.

(d) This solution corresponds to the law in France
where liability does not depend on the notion of fault.
In Great Britain developments are tending in the same
direction. The other Member States would have to
introduce the stricter criteria of liability laid down
in the directive. This would be made easier by the
fact that, as has already been mentioned, a trend
towards such strictdr liability has been developing in
all those Member States both in the practice of the
courts and in academic opinion generally.

Although the alternative of continuing to found
liability on the principle of negligence, which still
applies in the majority of Member States, would also
meet the need for harmonisation of the legal position,
it would not, however, sufficiently protect the
consumer and would signify a retreat from the general
development of the law.

The person entitled to bring a claim

The person entitled to bring a claim would be the
injured party. In the light of what has been said,
whether or not the injured party purchased the article
which caused’ the damage would be of no consequence.
Further, his relationship to the purchaser would be
irrelevant. The sole determining factor would be the
fact that he was using the article. Persons who, in
addition to the purchaser, suffer damage as a result
of the same event, should also be entitled to claim.

It is uncertain whether it should be laid down that the
injured party must have been lawfully entitled to use

the defective article (no liability to an injured thief?).
Because of the difficulty of determining the illegality
of the use, such an exclusion would cause difficulty in
determining where the line should be drawn. Further,

it should be pointed out that such illegality bears uypon
the relationship between the owner of the article and

the user and is therefore irrelevant to the producer

and his position in law.

The only reguirement for enforcement of a claim based on
liability would be the existence of a casual link between
the defectiveness of the article and the damage. The
injured party would have to prove such causal link.
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The person against whom the claim would be brought

The claim would be brought against the producer. 1In
determining the identity of the producer, the end
product of the manufacturing process should be taken
into consideration. Thus the producer would be the
person who manufactured the end product and put it into
circulation in the form in which it was intended
ultimately to be used. Putting the article into
circulation should be regarded as delivering it to the
dealer as initial buyer.

The guestion arises of whether a sub-contractor to a
producer should also be liable to the manufacturer of
an end product in the same way as the producer is

liable to the user. This would lead to an accumulation
of liability and thus to expensive measures being taken
which = in a similar cumulative fashion - would
unnecessarily increase the price of the end product.
Such an accumulation of liability is not necessary to
achieve the objective. From the consumer's point of
view, the supplier is only an "aid" to the manufacturer.
The difference between supply by a legally independent
sub-contractor and own manufacture in the producer's
works is regarded as an organisational matter only.
Legal consequences relating to the guestion of liability
should not be drawn from it. The separate interests of
the producer and his sub-c¢ontractors should be resolved
on a contractual basis in accordance with existing laws.

The seller, whose responsibility is to distribute the
product, should alsc be excluded from liability. His
function is to pass the goods on in an unchanged state.
It, therefore, does not seem fair that he should bear
any risk. Where he is liable under the laws of certain
Member States, this is simply to supply the connecting
link in the contractual chain between the producer and
the injured party when a claim in respect of liability
is based on breach of contractual obligations. In any
event, under such laws, where a seller is found guilty,
he can then turn to the person who precedes him in the
chain until the loss is transferred back to the producer,
provided that none of the guarantee claims is time
barred.

Since however, on the basis of the principles developed
above, liabjlity is founded not on a contractual basis,
but the damage and the cause of the damage are directly
linked ,bringing in the trader would be an unnecessary
detour,
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Extent of liability

(a) Compensation would cover only damages caused by

the defect to the health or financial position of the
injured party. Diminution in value because of
defectiveness of the article itself should be compensated
in accordance with the statutory or agreed rules
governing the contract of sale.

Only pecuniary damages should be compensated. To bring
in non-pecuniary damages would unduly broaden the extent
of liability.

(b) In order to keep the producer's liability for
payment of damages within reasonable and calculable
limits having regard to the fact that such causal
liability does not depend on negligence, consideration
could be given to limiting liability to maximum amounts
as it is the case with liability arising from accidents
on the highway. Here, a distinction should be drawn
between physical and material damages. Compensation for
physical damages should be considerably higher than
those for material damages. By limiting liability in
this way it could be made insurable.

If, however, liability were limited in this way, each
case of damage should be a separate ground of liability
for payment of compensation.

Duration of liability

Industrial products deteriorate with use. After a
certain time it is very difficult to distinguish
between original defectiveness and defects which have
arisen: through use. This consideration, which has, in
general, resulted in short limitation periods for the
enforcement of claims for damages under the law of
purchase and sale, should also result in limiting the
duration of product liability. Since the same interests
are involved it would seem appropriate to adopt the
thinking which has developed in the law of purchase and
sale.

It could be laid down that the period should commence
when the article is first used. Only by using the
article is it possible to establish whether it is
defective. Since, however, there are extreme differences
between products, provision should be made not for a
fixed but for a variable period, the Iength of which
could be left to the discretion of the court in
individual cases. Experience in the law of sales has
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shown that variable periods, appropriate to the
potential for establishing the material defects,
produce more equitable results than fixed periods.

However, to aveoid the producer's being under liability
for an unduly long periocd, one could consider laying
down an additional limitation pericd beginning,
cbjectively, when the article is first put into
circulation (when it is sold to the initial purchaser).
Without such limitation, the producer would be exposed
to liability for amn unduly long period.

Exoneration

S8ince the directive provides for liability based on
causation and not on fault, considerations such as
negligence on the grounds of inadequate organisation of
work or inadequate supervision are irrelevant. In order,
however, to remove any doubt as to the non-applicability
of national laws which would exonerate the producer from
product liability and pass this on to persons working
for him, an appropriate provision should be included in
the directive.

Relationship to other claims

Holding the producer liable for his products does not
exclude the possibility of the injured party enfercing
other claims against him, in certain circumstances based
on other grounds, where such claims are valid under
national law., Such claims might arise by virtue of
contractual relations especially under a contract of sale,
but also under the national law of tort. They remain
unaffected by the liability for which provision is made
here. The producer as seller and the consumer as buyer
should still be at liberty to have their relations
governed by contract, in addition to the existence of
liability for damages caused by the defectiveness of the
product. This applies, in particular, to liability in
respect of the article purchased per se to which, as
stated above in paragraph 4(a), product liability shall
not extend. In practice, such claims will scarcely arise
since, as a general rule, they presuppose negligence on
the part of the producer which, as indicated above, it is
scarcely possible to prove even if it exists.

it must simply be made clear that liability for the
defectiveness of products is mandatory. Thus it may not
be excluded or limited contractually by the parties
concerned. : .
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FIRST PRELIMINARY DRAFT DIRECTIVE

Article 1
The producer of an article manufactured by industrial methods
or of an agricultural product shall be liable even without
fault to any person who suffers damage as a result of defects
in such article.

Article 2
"Producer" means any person by whom the defective article is
manufactured and put into circulation in the form in which it
is intended to be used.

Article 3
An article shall be deemed to be defective if it is unfit for
the use for which it is intended by the producer.

Article 4

Damage shall not include the defective article. Contractual
claims of the purchaser of the article shall remain unaffected.

Compensation of non-pecuniary damage shall be excluded.

Article 5

The producer's liability for payment of damages shall be limited
to:

—... units of account in the case of physical damage;
-... units of account in the other cases,

Every loss shall be a separate ground of liability for payment
of damages.

Claims for damages must be brought within a reasonable period.
This period shall commence when the article is first used.

Notwithstanding such peried, claims may no longer be brought
after ... years from the date on which the article is put into
circulation by the producer.
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Article 7
The producer shall not be exempted from liability to the
injured party by proof of fault of a person working for him.
Article 8

Liability as defined in Article 1 shall be mandatory. It may
not be excluded or restricted by contract.

Claims of the injured party agaihst the producer or the seller
based on other legal grounds shall remain unaffected.

Article 9
Member States shall within a period of eighteen months ‘amend

their laws insofar as they are inconsistent with the provisions
laid down in Articles 1 to 8.
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EXPLANATORY NOTES

The thinking underlying the proposed rules has been explained
in Section IIT of the Memorandum "Basic principles underlying
the substantive rules".* Reference is made to this Section.
The explanations below deal only with individual points.

Explanatory Note on Article 1

Article 1 lays down the principle of product liability, namely
liability irrespective of fault. It appears necessary to
state this expressly in the text.

Liability is to be borne by the producer. Article 2 defines
the notion of "producer". The producer shall be liable to any
injured party. This liability, which may thus be gualified as
tortious, is given without any consideration of centractual
relations which may exist between the manufacturer and the
injured party.

The producer is to be liable for defects in an article produced

by industrial methods or in an agricultural product. YProduction
by industrial method" means large quantity production. Manufacture
of individual items is excluded. Since such manufacture requires
special care, the principle of liability with fault is sufficient.
Agricultural products are on a par with products manufactured by
industrial methods. The concept "agricultural product" is to

be interpreted broadly. Animal products alsoc count as agricultural
products manufactured by a producer.

Article 3 defines the notion of a defect.

Thus liability depends solely on the causal connection between
the defect and the damage. More detailed provisions regarding
the nature and amount of damages are contained in Articles 5 and
6.

Explanatory Note on Article 2

Article 2 defines the notion of "producer". This concept shall
be based not only on manufacturing but also on putting into
circulation the article in "the form in which it is intended to
be used". An article is deemed to have been put into circulation
when it has finally passed out of the control of the producer,
that is, in general, when it is delivered to the initial
purchaser.

The concept of "use" means the ultimate use or mode of consumption
which the article is intended to serve in the hands of the final
consumer. Semi-finished and intermediate products are thus

*See pp. 160-165, above.
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excluded. A sub-contractor is therefore not a producer. Only
the person who puts the end product of a manufacturing process
on the market is responsible for it.

On the other hand, only the "producer", as thus defined, of a
product which is ready for use, may determine the use which it
is to serve. Any use contrary to what is laid down is at the
risk of whoever makes improper use of the article. ,

Explanatory Note on Article 3

Article 2 defines defectiveness. This depends solely on a
comparison between the purpose assigned to the article and the
fitness of the article for that purpose. Should this comparison,
which is to be undertaken objectively, produce a negative result,
the article is defective and the defectiveness may give rise to
liability for loss or damage resulting therefrom.

Explanatory Note on Article 4

Liability for the defective article itself is excluded from the
rules and remains a matter of the contractual relations between
the parties. Such liability should continue to be governed by
the law of purchase and sale. Financial loss suffered by the
purchaser of a defective article through his having paid an
excessive price can be compensated according to traditional
rules. This is made clear in the first sentence of paragraph 1.

On the other hand, with the exception of non-pecuniary damage
which, if taken into account, would unduly broaden its extent,
liability is to cover any damage, that is physical and material
damage and loss of profits.

Explanatory Note on Article 5

Both the extent and duration of the producer's liability for
payment of damages should be limited in order that it may be
made calculable and thus insurable, Provision is made for
limiting duration in Article 5, and for limiting extent in
Article 6. .

Article 5 draws a distinction between physical and material loss
or damage.

Since, in the field of consumer protection, adverse effects to
health are more serious than pecuniary losses, liability for
payment of damages in respect of physical damage should be fixed
at a higher level than that for material damage. Discussion
should be undertaken concerning the ratio between the two, and
ultimately on the amounts to be fixed.
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Paragraph 2 makes it clear that the limits of liability fer
pPayment of damages are not to be taken in a global sense.

Explanatory Note on Article 6

Article 6, which provides for a temporal limit to liability,
follows the French practice of a "reasonable", i.e. flexible
period. A rigid period could hardly do justice to the wide
range of cases. The question of the period to be regarded as
“reasonable" in a particular case should be left to the ccurts.

Commencement of the period cannot depend on the time of
purchase by the consumer. The injured party can use the '
article without having been the purchaser. It should therefore
be objectively determined as the first occasion on which the
article is used. This will show whether the article is fit

for the use for which it was intended by the producer. As a
general rule the article will first be used by the final
purchaser.

Since every article deteriorates with use according to its
nature so that after a certain period it is no longer possible
to distinguish between original defectiveness and subsequent
deterioration, the producer should be free from liability after
a general limitation period, How long this period should be
needs to be discussed.

Explanatory Note on Article 7

The liability, irrespective of fault, of the producer, who is

in a position on account of his financial situation to make

good the damage which has occurred, should not, in fact, be
diminished or excluded by its being presumed, without an exXpress
provision to the contrary, that it is displaced though fault

on the part of an impecunious person working for the producer.
The laws of certain Member States provide for this possibility
of exoneration.

Article 7 is intended to obviate this.

Explanatory Note on Article 8

Under the laws of several Member States, tortious liability may
be excluded as far as negligence is concerned. In order to
protect the consumer, whose position is relatively weak by
comparison with that of the producer, Article 8 provides that
the liability defined in Article 1 is binding, i.e. it may
neither be excluded nor restricted. In the absence of such a
provision, procduct liability would depend on the judgment of
tne producer.
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Paragraph 2 makes it clear that claims in respect of product
liability do not preclude other claims. Where the injured
party is able to enforce claims for damages pursuant to other
individunal national laws this should continue to be so.

Explanatory Note on Article 9

This is a provision contained in every directive.
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