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Part IV PROPOSED AMENDMENTS IN DETAIL, UNDER REFERENCE TO THE
SECTIONZ, IN QRDER, OF THE BANKRUPTCY (SCOTLAND; ACT
1913 o

Sections 2 and 26 The ternm "company" used in sections 2 and 26

In terms of scetion 2 "company" is defined as including bodies
corporste, roliitic or collegiate and partnerships. Such
bodies may be seqguestrated under the provisions off the 1913
Act. e heve given careful consideration to the matter and
recommend thet the reference to the sequestration of bodics
corporate, politic or collegiate should be deleted from the
definition of "ecompany'" contained in section 2.

e slso consider that a partrership however large should be
sequestrated only snd not wound up under the Comnanies Acts
put that otherwise the present law should be left unchanged.
vie further recommend that the sequestration process should be
confined to individuals, partnerships, limited partnerships

and deceased persons' estates.

Seection 10 Egoualisation of Diligences

“e consider thst the principle of egualisation of diligences
is satisfactory but we think that the periods laid down in
section 10 might with advantage be stendardised. ‘e suggest
that =211 srrestments and poindings wihich have been used within
a periocd of three months prior to the constitution of public
insolvency or within three months thereafter should rank Eﬂﬁi

pnassu as if they had all been used of the same date.

Section 11 1st, (B) atatement of renidence or place of business

of bankrupt in petition to be presumed
correct

vie recomnend that seetion 11 1st. (B) should be amended 10

the effect thet thé statement of residence or place of business
of the bankrupt viich is contained in the Petition f'or seque~
strstion should be presumed Lo be correct if not challenged by
the bankrupt, and tnnt in Lhe event of challenge the onus of

proof should be placed upon the bankrupt.
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Secticons 11 The jurisdiction of the Sherif’f Court should
ang 16 be placed on the same footing &8 Lntt OF Lhe
Court of Session

Yv/ith regard to the question of the grounds of Jurisdiction of

the Sherif? Court in dealing with bankruplteies, we support

the recomnendation of the (rant Comnittee (see paragrapnh 96

of tmnd. 324:) thaet the grounds of jurisdiction in the Sherif?

Court for seguestretions should be similar tc those at present

governing segquestrations in the Court of fession. ".e propose

that the Sherif? should have jurisdiction in beankruptey if' at

any tine withinthe year before the date of presentstion of

the petition f'or sequestration the debtor had resided or had

s dwellinghouse or a place of business within the Cheriffdom.

e pecommend thet section 16 of the 1913 Act should

be amended accordingly. ‘ie arprecizte that the effect of this

recommendation may well be thet in practice the SheriffT Court

will have slmost exelusive Jjurisdietion in bankruptey; we

geve serious consideration to the cguestion whether it wa

necessary to retain the jurisdiction of the Court of Session.

e decided thot it was, having in mind in particular the

interests of & foreign creditor, ¥e are fortified in our

decislion by reason of'the fact that there are a number of

cases where a creditor would be unsble to estaklish

jurisdic tion against the debtor in the Sheriff Court and

that, in addition, only the Court of Session can grant

warrent to apprehend a bankrurt residing furth of Scotland

end bring him before the Court for public examination, ‘e

also recommend the enscimnt of a provision wiiich would enable
Sheriff in approppiate circumstences to remit a2 sequestra-

tion from one Sheriffdos to anocther.



Section 14 Interim Preservation oi Estate

vle have given careful consideration to the guestion whether
the power to appoint a judieilsl factor to take immediate
mezsures Ior the interim preservation of the bankrupt's estate
wiiich is contained in section 14 should be remined. %Ye are
of the opinion that, despite our proposal that the interim
truétee should be given the powers of a permanent trustee,
which would enaple him to deal with urgent mastters such as
disposal of perishable stock or payment of wages of staff,
there are nevertheless certain circumstances in which 1t is
desirable thet a Jjudicial factor rather than an interim
trustee should be appointed. Ve accordingly recomﬁend that
the power of the court toc appoint a judicial factor under
section 14 should be retained.

Section 16 Comnetency of second award of seguestration
where previous sequestratlon is undischerged

e hsve observed that in the case of Cook v MN'Dougall 19253

S.G86 the court held that seection 16 of the 1613 Act 4id not
have the effect of making incompetent the awerd of a second
sequestration against an undischarged bankrupt when trhe new
application was made to the same court which head previously.
awarded sequestration, and that in the circumstances a new
award of sequestration should be pronounced. In'this case
sequestration was pronounced in the Sheriff Court of
Lanarkshire in 1900. The trustee was subseguently discharged,
but the bankrupt never obtained his discharge. He continued,
however, to carry on business and incurred new debts. In
1922 one of the new creditors presented a petition in the
cheriff Court of Lanarkshire for sequestration of thc debtor's
ectates.

The Gourt held that the proviso to section 16 "thet no
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sequestrstion shall be awarded by eny Court after proiuction
of evidence thset =z sequestration hes alresgdy been awarded in
another Court, end is still undischarged," éid not preciude
the dourt from granting seguestration of new when the first
seguestrsticn was in the same court as is asked to grsnt the
second seguestration, The court held that the purvpose of the
fasciculus of sections 16 to 19 inclusive of the 1913 Act

is tc determine the appronriste forum of & seguestration and
to ensure that different processes of sequestration of the
estates of the same person should not e concurrent and com-
petitive in different jurisdictions. Goudy (Lth Bdition) says
at ?age 126 "The power to sward sequestration of new, though

a previcus one is urdischearged, is of importance in cases
where the bsnzrupt has been allowed after the first sequestra-
tion to carry on trade and acquire new estate, or where part
of his original estate having been gbandoned by the trustee,
he has incurred new debts on the credit of it."

ie consider thet if, in a similsr case, the bankrupt had moved
to another Sheriffdom and had there incurred new unpaid debtis
the terma of seetion 16 would have made it incompetent Tor
either the Sheriff Court of that Sheriffdom or for the Court
of Session to award seguestration of new since in that event
there would hzve been a sequestration which had already been
awarded "in another Court" and which was still undischarged.

A new award of sequestration is, however, the only way in
which the new creditors of a bankrupt who hes been trading
since his previous sequestrsiion can obtain s renking. There
would, therefbre, aprear to bte a defect in ihe present
bankruptey rrocedure which we recommend should be rectified

by sn appropriate amendment to the proviso to section 16.

Section 17 Time i'or Publication of Notice of Remit

The Institute of Chartered Accountants point out that the

time presently sllowed for the publication of a remit of a
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later seguestration stands at four days after a copy of the
deliverance of such a renit could be received by post in
ndinturgh snd propose that the period should be extended to
seven days. After giving the matter careful consideration,
hovwever, we recomuend that the pericd should remain four
days.

Section 20 Bankrupt's trsde or prdfession to be stated

in petition for seauestration and decree
awarding seguestration

The Accountant of Court advises us that it is common practice
for the Department of Trade and Iﬂdustry and the Scottish

Home snd Hezslth Depaftment to seek informetion from him
regarding the number of pankrupts according to trades and
professions in any ohe year to ensble them to complle stati-
sties and to answer Parliamentary questions. IHe explains

that the‘statutory register of seguestrations does not always
show the kind of information required as it is frequently

not contained in the petiiion for sequestretion. The
Accountant therefore suggests that in each case the barkrupt's
trade or profession should be given in the petiticn for
.sequestration and in the deliverance of the award of secuestra-
tion. The difficulty ebout giving effect to this suggestion
is that in many cases the bénkrupt's trade or profession will
e unknown to the petitioning creditor and it might well put
himto considersble trouble to ascerteln this. e therefore
recomrend that this informat ion should be steted in the
petition for sequestration S0 far as known but that it should
not be mandatory to provide it.

cteotion 22 gimnlification of procedure regarding

execution of petitioning creditor's oath
outside the United Kingdom

The T.aw Society suggest that the requirements for
execution of the petitioning creditor's oath outside ilhe

United Kingdom should be simplified. Since we arc proposing,



however, that the osth should be superseded by a new statutory
form of claim which is not to be signed on osth we recommend

thet section 22 should be repealed as no longer necessary.

Section 23 Reguirement of statement of bankrupt's
residence etc.

The Law Society say that the creditor will frequently have no
knowledge of the persbnal residence of the bankrupt and that
this requirement should be deleted. Section 23 provides,
however, that when a petition is presented for the sequestra-
tion of the estates of a deceased debtor the creditor shall
specify the place where the debtor resided or had a dwelling~
house or carried on business in Scotland at the time.of his
death. It appears to us that the sﬁpplier of goods and/or
services must normally know the address of either his debtor's
personal residence or his place of business in order to itrans—
act business with him and that therefore there would appear to
be no good reasson why this information should not be inserted
in the petition. %Ye accordingly recommend that, apart from

the references to ihe oath, section 23 should remsin unchanged.

Sections 25 and 26 Mode of citation of company and individual
partners

vie have observed thst in the case of Central Motor Engineering

Co. v Galbraith 1918 S.C. 755 there was a difference of

judicial opinion as to the correct mode of eiting individusal
partners where the company is also being cited and, in par-
ticuler, whether the individual partners should have been
cited under section 25 or under section 26 of the 1913 Act.
t/e have considered the matter and recommend that, for the
avoidance of doubt, service in terms of section 26 should be
effective not only against the company, but also against the

partners thereof.

Section 26 Special requirements for service on
partnership

The special reguirements for service on a partnership contained
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in section 26 are considered by the Law Society to be
unnecessary. They susgest that citations should bhe effected
in the manner prescribed by the Sheriff Courts (Scotlznd) Acts
1907 and 1913, Having given the matter careful consideration,
however, we are of the opinion that, apért from the point with
which we have dealt above, section 26 has worked quite

satisfactorily and should not therefore be repealed.

Section 27 - Induciae = whether citation periods prescribed
in the Snheriff Courts(scotland) Acts 1907 and

1013 should be adopted

The Law Society propose that the special requirements contained
in seection 27 should be deleted and the normal citation periods
prescribed by the Sheriff Courts (Scotland) Lcts 1907 and 1913
substituted therefor. 4As in the case of section 26, however,
we consider that the provisions of seection 27 have proved in
practice to work efficiently and should therefore remain

unchanged.

Section 3C Period forpresenting petition for recall of

sward of sequestration

after careful considerztion we have decided to recommend that
the period of 40 days laid down in section 30 during which a
petition may be presented to the Lord Ordinary for recall of
the award of sequestration should be reduced to 30 days and
that otherwise the section should not be altered since we
consider that the procedure provided by section 30 should
remain unchanged.

Section 32 Proceedinegs in Sequestiration not to be stayed
The Faculty of Advocates have suggested to us that, pending
the determination of an appeal against an award of sequestra-
tion, the sequestration should proceed and that any transactiae
bona fide carried out should be valid. We would point out,
however, that section 32 provides that, pending any petition

for recall and until the sequestration be finally recalled,
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the proceedings in the sequestration shall go on as if no such
petition had been presented. It seems that, since the point
raised by the Faculty is alresdy sdequately covered by section

32 as 1t stands, no alteration in the present law is required.

Section 35 Time for application for sist of seguestration

Both the Law Society and the Institute of Chartered Accountants
consider that the 4 days which are allowed for applying for a
sist of sequestration should be extended to 7 days. Ve agree,
and we accordingly recommend that the necessary amendment be

made to section 35.

Section LO Provision to be mzde for expenses incurred
by petiticoning or concurring creditor before
election of trustee to be a first charpe on
the funds of the estate

The Law Society and the Institute of Chartered Accountants
both consider that seetion 40 should be amended to provide
for payment of the expenses necesserily incurred in preparing
for the first meeting of creditors. Ve agree that all preli-
minary expenses approved by the commissioners incurred prior
to the first meeting of creditors should be a first charge on
the funds of the estate and recommend that section 40 should

be amended to this effect.

Sections 45 to 47 Ranking of Clsaims

Sections 45 to 47 are all expressed in relation to the credi-
tor's oath. As we are recommending the abolition of the osath
these references should now relate to the new statutory form
of ¢laim which we suggest should replace the present afTidavit
and claim.

Section 46 Return of vouchers supporting claims to
creagitors

The Institute of Chartéred Accountants are of the opinion that
vouchers supporting claims should remsin with the trustee in
bankruptey unless they include documents actually required by
ereditors. Ve have given this suggestion careful considera-

tion but do not asgree.



67

Section L6 Dispenging with initialling by trustee

The Law Society consider that there is little merit in the
trustee initialling the oaths (now claims) and grounds of
debt and that it would be sufficient to provide that he shall
keep propér records of the receipt of claims znd vouchers.

e agree and we therefore recommend th:t section 46 should be
amended accordingly.

Section 47 Power of Trustee to point out errors in the
form or content of a claim

The Law Society consider that the procedure for correction of
a claim on applicstion to the Sheriff should be abolished and
suggest that the trustee should have power to point out to a
creditor errors in the form or content of the cleaim and that
(as in a liquidation) it should be possible for a creditor to
lodge an amended claim at any time up to azdjudication upon the
particular claim by the trustee. ie would point out, however,
that section 47 provides that either the Sheriff or the trustes
may call upon the creditor to rectify his claim. e there-
fore consider that it is unnecessary to asmend the section.

Seetion 48 Interest and discounts should be shown
separately from principal sums in c¢laim

The Law Society remark that section 48 is the basic ranking
section and hess operated satisfactorily. They consider, how-
ever, that it should be provided that interest and discounts
should be shown separately from principal sums in the new claim
form. Vie are in agreement with this suggestion and recommend
that the necessary amendment should be made to section 48.

The Accountant of Court suggests thal where a surplus emerges
after paying the debts, the trustee should inform all credi-
tors, intimating that they have a specified time in which to
claim interest upon their debis "in térms of law" from the date
of segquestration. Ve agree, and consider that the specifiied
time should be one month. The creditors so claiming would esach

be entitled to receive simple interest on their debts at 5% per



annum in respect of the period from the date of sequestira-
tion (that is, the date o the first deliverance, )

%o the date of payment. We also consider that a secured
creditor should receive either interest at the contract rate
or simple interest at 5%,whichever is the higher,

Section 58 Trustee may reguire conveyance of security by
creditor on 20% addition to hisg own valuation

We have considered the provisions of this section in relation
to its general scheme, the adeqracy of the veriods ol time
pragserihad and the comparable provisioﬁs in the bankruptey law
of .ngland,

This section in effect specifies two periods:-

(4) 21 days after voting during which the trustee may
take over the security at the creditor's valuation
of it plus 20%, but thé créditor is not permitted
to re-value.

(B) TFrom the expiry of period (A) until 2 months afier
voting during which
(1) +the trustee may take over the security at the

valuztion plus 20% and the creditor may re-value
it, but
(ii) if the trustee takes over the security the
creditor may not thereafter re-value it, and
(iii) 4if the creditor re-wvalues beforé the trustee
takes over, the trustee may still take over the
security at the new valuation plus 20%.

The comparable provisions of Inglish law are contained in
paragraph 12 of Schedule 1 to the Bankruptcy Act 1914, In
effect there is only one period, 28 days after voting, during
which

(1) +the trustee may take over the security at the
valuation placed upon it by the creditor plus 20%
and the creditor may re-value, but

(i1) 1if the trustee takes over the security, the creditor

may not re-val-e thereafter, and
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if the creditor re-vzlues, the trustee may still
talte over but only at the new valuation without the

20% addition.

We have examinzd the different provisions which operate

in Scotland and Zngland in the light of modern conditions, and

have reached the following conclusions:-

(1)

(2)

(3)

The period dvring which the trustee should be
permitted to take over the security should be
extended. Apart from the difficulty of wvaluing
certain securities such as life policies and
unquoted shares, the business of granting securities,
and particularly securities over reversionary
interests, is becoming more sophisticated and
securities are often complex. The ¥nglish period

of 28 days is manifestly too short and even the
Scottish periocd of 2 months is rather short. We
consider that the period should be extended to 3
months after voting.'

For similar reasons we consider that the period
withir which the c¢reditor may re-value the security
should be extended and that he should be entitled to
re-value at any time before the itrustee has exercised
the right to take over the security.

e consider that there is good sense in the English
rule that, once a creditor has re-valued his securi-
ty, the trustee should be entitled to take it over
at the new value without the addition of 20%. If

a creditor takes the trouble of amending his valua-
tion he vresurably doeg so as the result of further
investigation into its value or of receiving more
accurate information., In these circumstances, he
should not be permitted with impunity to under-value

it to the extent of 164%.
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The result of these wviews, if acceptable, would be

to e ffect some simplification and the position would

heta

(a) The trustee could take over the security at
any time within 3 months after voting at the
value placed upon it br the ¢ reditor plus
20%.

(b) The creditor could re-value it at any time
before the trustee had exerecised his right to
take over,

(c) If the creditor re-valued, the trustes could
still take over within the 3 month pericd but
at the new valuation withouvt the addition of
20%.

Section 60 Persons acguirinz debis after sequestration not
to vote

Section 60 provides that any person who shall acquire after
the date of the sequestration, otherwise than by succession
or marriage, & debt due by the bvankrupt shall not be entitled
to vote in the election of the trustee or commissioners. Ve
agree with tre Law Society's proposal that a person who
acquires a debt due by the bankrupt for full val:e aftier the
date of sequestration (for example, a cautioner who has paid
in full after sequestration and before the first meeting of
creditors) should be entitled to vote in the election of the
trustee or commissioners, and recommend that section 60 should
be amended accordingly. We also recommend- that the words "of

marriage" should be deleted from section 60.

Section 61 - Valuation of securities for payment of dividend

ie rece’ved representations, particularly from the
Law Society und the Institute of Chartered iccountants,
to the effect that this section was defective in

serta:n respcets and presented difficulties in censtruction.
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Some of the criticisms relate to matters of principle but
there was generzl critiecisn that the wording of the section
reguired clarification, We consider these criticisms below
and suggest radical amendments to the exnression of the

section,

The Law Societj suggested that the irustee

should be entitled, as an =lternative to taking over the
security, to require it to be realised. ‘e agree that
there may be circumstances in which a trustee, although he
may suspect that a security is undervalued, will ﬁot wish
to undertake the responsibility of borrowing funds in order
to take it over. In Inglish law there is pfovision for the
trustee requiring the realisation of the security and we
consider that such a provision could with advantage be

introdveced into the law of Scotland.

The Law BSociety also suggested that, where a

security is valued but not taken over nor realised, the
+rustee should ve empowered to grant an absolute title to
the secured creditor. e apprecizte that the present law
may be justified on the view that the original contract
bhetween the debtor (now bankrupt) and the creditor was
that the creditor obtained security for his debt and on
defzult by the debtor the creditor could enforce his
security which normally (depending upon the terms of the
gsecurity documents) would involve realisation in the open
market, whereas the proposal that the creditor should
receive an absolute title to the security from the trustee
would involve substituting the trustee's opinion of the
ereditor's valuation for the more reliable test of the

market. On the other hand there would be 1ittle likelihood
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of the trustee =cecepting a valuation which was to any
mzterial extent too low, especially if he had the option, as
suggested above, of requiring realisation. BEven if the
creditor w-w.s permitted to acquire at an undervaluation

there would be no locs to the bankrupt except inlthe unusual
circumstances that the bankrupt's estate yielded more than
100p in the £1; the logers in any other circumstances would
be the general body of creditors who appointed the trustee
and who must rely on his commercial judgment in this matter
as in many others. Moreover, the proposal has reazsons of -
convenience in that it would avoid needless expense to

the ecreditor in calling up and realising the secuvrity since
+hat expense would increase his claim Tor any unsecured
balance and so diminish the dividend to.the general
creditors. For this proposal also there is precedent in

the law of Zngland. On balance we favour the suogestion.

& furthér ratter of principle emerged in the course of our
consideration of the section. At present the law is that,
after bankruptcy has cormenced, 2 cautioner who pays a

debt of the bankrupt to a creditor and receives an assigna-
tion of the creditor's claim is unable to set off what he
has paid to the creditor against a debt which the cautioner
" himgelf is owing to the bankrupt. It was suggested that
the law in this respect should be altered to permit set

off in such circumstances, and also to permit the cautioner
to use any security which he held over the bankrupt's
estate for the purpose of recovering the amount paid to

the assigning creditor, even although that creditor held

ro security. The present rule is designed to prevent the
estate of the bankrupt available for his general ereditors

being depleted oy voluntary transactions made after
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sequestration. The argument for admitting the proposed
gualification of this rule is that in the circumstances
stated the transaction would not be voluniary on the part

of the cautioner since it stemmed from a contingent pre-
sequestration claim which became prestahle after sequestra-
tion 2nd so wis not a trangaction engineered after sequestra—
tion. We agree that the existing rule operates unfairly
against the cautioner and we accept the argument that it

should be relaxed to the extent surgested.

We agree with the criticisms that the section as at present
drafted is lacking in clarify. We suggegt that it he re-
framed to contain provisions on the foilowing lines (which
incorporate the alterations in the law which are proposed
above).
1. If a secured creditor realises his security before
ranking, he may be ranked for the balance due to

him, after deduciing the net amount realised,

2. If a secured creditor surrenders his security to
the trustee for the general benefit of the
creditors, he may be ranked for his whole debt.

3. If = secured creditor does not either realise or
surrender his security, he shall, within 28 days
after being required by the trustee to do so, put
a specified value on his security and deduct that
value from his debt, and he ghall be ranked only
for the balance due to him after such deduction.

4, Where a2 security has been so valued:-

(2) The trustee may, with the consent of the
commissioners, require from the creditor

a conveyance or sgsignation of the
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(b)

(c)

security at the expense of the estate on
payment to the éreditor of the value so
specified.

If the trustee is dissatisfied with the
value specified in respect of a sécurity
he may require the property comprised in
the security so valued to be offered for
sale on guch terms and conditions as may
be agreed upon between the creditor and
the trustee, or as, in defaunlt of such
agreement, the court may direct., If

the sale is by puhlic auction the creditor,
or the trustee on hehalf of the estate,
may bid or purchase.

e creditor may at any time, by notice
in writing, require the trustee to elect
whether he will or will not exercise his
power of reguiring a conveyance or
assignation of the security or of requir-~
ing it to be realised, and if the
trustee does not, within six months after
receiving the notice, signify in writing
to the creditor his electilon to exercise
the power, he shall not be entitled to
exercise it; and the creditor shall then
be entitled to regrire the trustee to
grant to him a conveyance or asgignation
of the property comprised in the security
at the experse of the creditor, and the
amount of the creditor's debt shall be
reduced by the amount at which the
security has been valuved after deducting
the expense of such conveyance or

assignation.
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(a) The ereditor may; st any time before the
trustee has exercised his rights under
rule 4(a) or L4(b) or the creditor hes
recuired an election by the trustee under
rule L(c), correct the valuation by a
new claim on showing to the satisfaction

~of the trustee, or of the court, that
the valuation and claim were made bona
fide on & mistsken estimate or that the
security hes diminished or increased in
value since its previcus valustion.

5. Vhere a valustion has been amended in accordance
with rule L(d) the creditor shall forthwith
repay any surplus dividend which he may have
received in excess of that to which he would
have been ehtitled on the corrected valuation,
or as the case may be, shall be entitled to‘be
raid out of any money for the time being avail-
sble for dividend, any dividend or share of
dividend which he may have failed to receive
by reason of the inaccuraecy of the original
valuastion, before that money is made avpplicable
to any future dividend, but he shall not 56
entitled to :iisturdb the distribution of any
dividend declared before the date of the correc-
tion.

6. If a creditor after having valued his security
subsecuently realises 1t, or if it is realised
under the provisions of rule 4, the net smount
realised shall be substituted for the amount o
any valuation previously made by tihe creditor,and
stall be treated in all respects as a corrected

vz iuation made by the creditor.
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8.

10.

76

If a secured creditor does not comply with the
foregoing rules he shell be excluded from all
share in any dividend.

Gubjeet to the provisions of rule L, a creditor
shiall in no case receive mbre than one hundred
pence in the pound, and intzrest either st the
contrsct rate or simple interest at 5% per
annum, whichever is the higher.

1f a co-obligant with or csutioner for the
bankrupt holds a security over any part of the

estete which, because he is not ranked on the

estate, 1s not deducted from the total amount of

the claims upon the estate, he shall compensate
the estate so as to produce the same dividend for
the genersasl benéfit of the creditors as they
would have received if the security had been held
by the creditor for whose debt the co-obligant or
cazutioner was lisble and that creditor had
deducted the value of the security Crom his debt
and ranked only for the balance thereol, énd the
provisions of the foregoing rules in relation to

a secured creditor shall be applicable to the
co~-oblizant or cautioner.

1T a co-obligant or cautioner for a debt due by
the banitrupt makes payment thereof, or of any
part therecf, to the creditor entitled thereto
after the date of sequestration, and receives an
assignation of the debt or part thereof from the
creditor, the co-otligent or cautioner shall be
entitled to set oi'f the amount so paid against
any d=bt due by him to the bankrupt or to utilise
eny security held by him 6ver the bankrupt's

estate as security for the amount so paid.
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Section 64 Procedure to be followed at the First reeting of

creditors at which the trustee ig elceted

Both the Institute of Crartered Accountants and the Lav
Society have criticised section 64 and surgested that an
amended section should be enacted. In the light of the

various represcntations we recommend that s new section

6l should e provided in amending icgislation on the

following lines:-

(a)

(o)

(a)

(e)

The creditors or their mandatories %ill esSserbie
at the time and plece fixed for the election of
thcrtrustee with power tc adjourn the meeting,
provided that the adjournment does not costpone
the reeting beyond the linmit alloved under the
nevw Bankruptcy Act.

I two or more creditors gave notice to “he
sheriff, the Sheriff will sttend the meeting,
vhich must then be convened in- the Sheriff Court
Euilding and will preside, In such a case ths
sheriff~clerk will act as the clerk to the
meeting,

I the Sherlff is not present =zt the meeting the
creditors will elect a chairman and a clerk. The
person rresiding at the meeting will no longer be
described as the '"preses" (as in sections 64 and
66) but will in future be referred to sinmply as
the chairman of the meeting.

The chairman will initial the claims lodged and
will in due course sign the minutes.

The clerk will write the minutes, listing therein
the names and addresses of the creditors or their
mandatories and the amounts of their respective
claims, and the minutes will be completed and
signed by the chairmen within 7 days of the dste

of' the meeting or adjourned meeting.
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(f) The creditors or their mandatories who have
preduced claims will elect a trustee,

(g) 1t shall not be competent to elect as trustee the
‘bankrupt or ahy person who is not = member of
either (i) a recognised body of accountants which,
in the opinion of the Accountant of Court,
reguires of its members suitable training in the
law and practicé of bankruptey in Scotland, or
(ii) the Law Society of Scotland, holding a

current Practising Certificate.

Section 65 Judgment of Sheriff as to trustee

Section 65 provides that vhere the Sheriff is present at
the election of trustee and there is & competition or
objection to the candidates or any of them the Sheriff
shall if necessary make a note of the objections and
ansvers on which he shall within 4 days after the meeting
hear parties and declare the person trustee whom he shall
find to have been duly elected. /e agree with the
Institute of Chartered Accountants that it is desirable

to standardise the timing in this case by replacing

L4 days by 7 days and recommend that the necessary amendment

should be made to section 65,

Section 56 ‘Y¥hen Sheriff not present

Section 66 provides that when the preses (now chairman) has
been elected by the creditors he shall forthwith report the
proceedings to the Sheriff; and if there is a competi-
tion or objection the parties shall within 4 days of the
meeting lodge with the sheritl-clerk notes of objections
and the Sheriff shall forthwith hear parties thereon and

&ive his decision. The Institute of Chartered Accountants
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consider that it would be an improvement to substitute

7 days for i Cl;ays; Ve arree, znd accordingly propose
that the appropriate amendment should te made to sectlion
ob.

tection 72 Sometimes less than 3 creditors prepared to act
as commissioners

Section 72 is worded in such a wgy that it sssumes that
even if irhere are only 3 creditors they will 211 he
vrepared to sct as commiswmioners. ‘e are advised thot in
practice this is not always the case and we accordingly
recommend that in a new Iankruptey Act section 72 should
te amended in such a way es to provide that the creditors
shall elect not more than 5 commissioners, without

specifiying a minimum number.

Sections 72 Provision reguired for reimbursement of out of
and 73 nocket expenses of commissioners

Both the Institute of Chartered Accountants and the
Accountant of Court point oult that while sections 72 and
73 make provision for the election and removal of
commissiocners and reiated iatters they do not provide for
such commissioners peing reimbursed any reasonable
expenses which they may incur as a result of their
attendance at meetings. ‘'he Law Soclety propose that
commissioners should be entitled to psyment of outlays
necéssarily incurred. ‘e agree with this prcpésal ard
recormend th:t sections 72 and 73 should be amended to
provide thsat commissioners should ve entitled to claim
znd receive reinbursement of 211 reasonable expenses
necessarily incurred and that any disagreement sbout such
expenses should be settled by the Accountant of Court.

¢ slso support the proposal of the Acgountant of Court

that section 72 should incorporate s provision that the
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solicitor in the seguestretion cannot also act as a
commissioner and recopnmend thet section 72 should be

amended to this efi'ect.

cection 74 Payments tc bankrupt by trusiee

The Institute of Chartered Accountants are of the opinion
that section 74 should be redrsfted ic provide for the
trustee, with the concurrence of the commissioners, whon
falling of the Accountant of Court, making payments to the
bankrupt, such payments being I['or services rendered to the
trustee only during the period of the sequestration and
cheir amount being at the discretion oi the trustee and
the conmissioners. e agree vith this suggestion and
recomnend thal section 74 should be amended to provide
that the trustce should heve power to meke payments to the
banzrupt for services rendered to the trustee only, the
anmcunt of sueh peyments being at the discretion of the
trustee and the commissioners. The Law Soclety suggest
that the existing scheme of social security uvenelits may
render unnecessary the provision contained in section 74
#or the payment of an allowance by the trustee to the
vankrupt. 1n view of the fact that social security
venefits are now availsble ifor the maintenance of a
bankrupt ant his family we consider that the provision for
maintenance payments being made to the bankrupt by the
trustee is no longer required and therefore recommend tnat

it should ve deleted from section 74.

Section 75 zecord of abbreviate ol the trustee's confimmation

"he Institute of Chartered Accountants point out tiat
section 75 provides that the trusteec must, within 10 days

after his elcetion is confirwed, record an abbreviate of
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his confirmetion in the register of inhibitions snd
adjudicstions snd sugpgest Ttheat thris time should be brought
into line with the other standard tines proposed by
aliering 10 deys to 14 days. we agree with this proposal
gnc. reccamend that it should be given effect to in a new

Lankruptey Act.

Section 76 Fowers ol Trustee

The Institute of Chartered Accountantsrrecommend, &rd we
agree, thst section 76 should be expanded to include
certain further powers. First, the pover to order the
Postmaster General to deliver a bankrupt's letters to the
trustee ghould be transferred fro: section 187. PFurther-
more, th. trustee should have power to call on the Inland
Kevenue {for coples of the banirurt's returns of income

and sssessments to income tax for a period ol six years
preceding the sequestra.ion. 4We consider that the trustee
should be sble to obiasin T'rom the Inland kevenue detaills
of' the earned personal and business income of the¢ bankrupt,
but thset other information contained in the banirupt's
Income Tex returns, such as the income of the bankrupt's

witfe and children, should not be msde available to the

ct

trustee. e also ecommend that it be provided that ihe
inventory of the bankrupt's estate and elffects should be
nade up by the trustee within 14 days after the second

meeting of creditors. The words "and the annual revenue'

are unnecessary, and may .e deleted Irom the section.

Seetion 77 PRBankrupl to make up & stetement of hig siiairs

The Law Toclcty supgest that under the new voluntary
bankruntey procedure the bankrupt should make up or ; ive
up intormation .or a statenent ol ai'f'sirs, e apgrce with

this sugrestion gnd have vnroposed (at puragrarh 39) thet

tnere should te snnexed to tne declaration of insolvency



signed by the insclvent perscn a brief inventory of his ass-
ets and lisbilities as declared by the bankrupt. In relation
to the creditors' bankruptey procedure, the Law Society
suggest that the bankrupt should be required to lodge the
statement of affairs with the trustee within 7 days of the
award of sequestration. Vie haﬁe given careful consideration
to this proposal and have come to the conclusion that the
bankrupt should be required to lodge a statement of his
affairs with the trustee within 7 days from the date of
appointment of the trustee. We therefore recommend that

section 77 should be amended to this effect.

Section 78 Trustee to manage, realise and ingather the
egtate

Seeticn 78 provides that the trustee shall manage, reglise

and ingather the estate, may insure the life of the bankrupt,
requiring the bankrupt to submit farmedical exsmination, and
chall bank all moneys. The Institute of Chartered Accountants
suggest that this section will require amendment consequential
on the alterations proposed by them to section 64 which we
have dealt with sbove. We do not consider that it is reason-
sble to require an individual to submit himself for medical
examiﬁation and feel that the trustee's right to insure the
1ife of the bankrupt need not be specifically provided for in
the section. We consider that such a right fzlls under the
trustee's general powers to manage, realise and recover the
estzte but we are of the opinion that it should be exercised
only where the trustee can obtain the bankrupt's consent. The
Law Society suggest that the trustee should be given power to
invest the funds of the estate in suitable investments such as
local authority or building society deposits rather than
merely lodge the funds on deposit receipt and propose that as
a condition of such investment prior intimstion should require
to be given by the trustee to the cautioner. Since in a large
sequestration, such as thst of a building firm, the sums

received by the trustee may well be considerable and there



will inevitsbly Dbe delays vefore vayment of dividends to
ordinary creditcrs, we surport the Law Zociety's suggestion
that the trusitee shouid be éntitled to invest the funds

ol the estete 1n trusiee securities but coensider that the
trustee should not be recuired to meke prior

intingtion of investment to the ceuticner.

HWEe pPropose that-section 76 should bve redrafted to provide
thet the trustee shall wnsnage, realise, recover snd
ingather the estste telonging to the hankrupt according
to the directions given by the creditors and by the
conmiesioners. Ve also consider that the trustee should
have power to tske all necessary steps to protect the

estate.

Section 7¢ Lirit of penalty should be raised to £250

The Law Socilety consider that the limit of £50 which the
trustee is presently allowed to retein in his hands is

nov teo low and should be regised to £250, penal interest
veing a»plied therealter, They also sugpest that the
penglty of dismissal for retention in excess of the limit
unless Ifrom "innoeent csuses" should be made discreticnary
and not mandstory. In view of the difierence in the

value of money since the 1913 Act was passed we recommend
that the lirit shouls be increased from £50 to £250; we
also agree that the penalty for retention in excess should
ve made discretionary rather than mandatory, and that the
comrissioners should be granted the right to modify or
waive the nenalty charge in the case of a genuine misteie.

Seection 80 ‘rustec to licep a sederuni bock and scnd cony
of accounts tc the Accountant of’ Court

Tre Lsw Society suggest that the reqirementfor the trustee

to send to the Accountant of Court coples of all accounts
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and circulsrs issued by him can hardly be justified and could
be dispensed_with. The Accountant of Court, however, expleins
that the accounts prepared by the trustee and lodged with

him are gbstracted and retsined by the Accountant and that
this information enables him to deal more satisfactorily with
enquiries from creditors. For that reason we are of the

opinion that section 80 should be left unchanged.

Hew Section New section after section 81 which sets out
gfter the duties of commissioners
section 81

Te recommend, on the advice of the Accountant of Court, that
a new section should be included in amending legislation on
the following lines:- |

"Where no commissioners have been appointed the Accountant of
Court is empowered to carry oﬁt 81l the duties of the
commissioners as lazid down in section 81 and, in particular,
where the funds ingsthered will not permit of the payment of
a dividend to creditors, the Accountant of Court is empowered

to supervise the distribution of the funds by the trustee."

Sections 83 Alteration of place of examination of bank-
to 91 rupt

The institute of Chartered Accountants point out that in
section 83 the place of examination of the bankrupt is stated
as the Sheriff Court House while Schedule F to the Act contem-
plates that the meeting be elsewhere. %e agree that the
position should be clerified and recommend that section 83
should be amended to provide for the examination of the
bankrupt to take place in the Sheriff Couri House or other
convenient place . The Law Society consider that where &
formal examination before the Sheriff is to take place, which
may be comnetent under either the voluntary or creditors'’
pbarkruptcy process, such examination should always take place
in open court. Ve consider, however, thet in the case of a

voluntary bankruptcy, the examination of the bankrupt
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need not necessarily teske place before the Sheriff in the
Sheriff Court House but that a public examination of the
bankrupt might be conducted by the trustee in his office.
The date and place of the bankrupt's examination would, of
course, reguire to be advertised by the trustee in the usual
Way e lIn the case of a2 voluntary bankruptcy; the diet of
examination would teke place not less than 7 days from the
date on which it was advertised in the Gazette but, where
the trustee reguires to obtain a warrant from the Sheriff to
compel thé bankrupt or others to attend for exemingt ion, the
date of the examinstion would be not less than 14 nor more
than 28 days from the date of the necessary petition to the
Sheriff. The period of 14 to 28 days would elso apply in

the cazse of the creditors' bankruicy procedure.

Sections 86 Record of exsminstion to be kept in sederunt
and 91 book

The Accountant of Court considers, and we agree, that the
record of the examination of the bankrupt should be entered
by the trustee in the sederunt book and a copy thereof lodged
in process and that a copy of the oath should also be lodged
in process.

Section 92 Notice of second meeting of creditors should
be published in newspaper in the district

The Law Society consider that the statutory second meeting

of creditors and the preparation of & report by the trustee
after the bankrupt's examinstion should be retained and that
notice of the meeting should be published in a newspaper
circulating in the appropriste district as well as in the
Gazette., e agree that the secand meeting should be 80
sdvertised and also favour the retention of the trustee's
report and accordingly recommend that the necessary amendments

as to advertisement should be made to section 92.
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“ections 93 - Meetinegs of ereditors to be held not necesssrily
to 96 within the Sheriffdom of the bankrupt

The Law Socliety are of the opinion that meetings of the
creditors should be held in any place which the trustee
congliders tQ e ressonably convenient for the majority of
those concerned and need not necesssrily be held within the
Sheriffdom in which the baniktrupt resided or carried on
business. Ve agree that the present provisions are unduly
restrictive and support the Law Society's proposals for

amendment,

Section 94 mxtension of time for sdjournment of meetings
of creditors to any day within the following
/ days

The Institute of Chartered Accountants consider that the
sdjournment of meetings of creditors to the following day 1is
impracticable in many cases and suggest accordingly thset the
adjournment should be aliowed to be tc any day within the

following 7 deys. Ve agree with thnis proposal.

Section 96 Incresse amount from £20 to 250

Both the Instituie of Chartered Accountsnts and the Law Soclety
consider that the rule in scction 96 that no creditor whose
debt is under 20 is to be considered in number dut his debt
may be computed in value is in need of amendment as the amount
is out of line with present day conditions. They therefore
suggest, and we sgree, that the 020 should be incressed to

£HU.

Section 97 Banxrunt should be permittes to retain basie
necessities

The Institute of Chartered Accountants consider that secticn

97 should be amended to provide for the retention by the
benzrupt and his farnily of certain basic necescities such &s
furniture and effects. vie are of the opinion that the bankrusnt
should be permitted to retsin such articles as are considered

bty the trustee and commissioners to be reasonatle neceassities



and recommend thet secticn 27 should be amended tc this effect.

Section 98 Power ol trustee to avnly to court te Tix amount
10 be paid by bankrupt from his earnings

The Institute of Chartered Accountants consider that there
should te some specific reqguirement for the bankrupt making
availevle @ portion of his earnings for the benefit of his
creditors. Ve would point out thet in the case of Caldwell v

Hamiiton 1919 8.C. {(H.L.) 10C it was held that the instalments

of & bankrupt's salery ss they acerued from time to time

(snd in so Far as they exceeded what was required for the
reasonsble maintenance of the bankrupt) vested in the trustee,
under section 98(1) of the 1913 Act, as acauirenda of the
bankrupt and that it wes competent for the CGourt to pronounce
an order for payment to the trustee of instalments of salary
receivable in the future, under reservation to the trustee
and the bankrupt or other persons interested of the right to
apply to the ¢court in the event of a change of circumstances.
Since there is alresdy statutory authority under section 28(1)
of the 1913 Act for meking a portion of the bankrupt's salary
available to his creditors no aitération in the existing law
ig therefore required.

Section 104 Right of arrester or poinder to a preference for
expenses after obtalning decree

The Institute of Chartered Accountants consider thst any
arrester or poinder in the circumstances envisaged by section
10k, that is before the date of the sequestration,.should be
entitled to a preference in respect of the expense incurred
by him after obtaining decree. This view is in accordance

with the decision in the case of N.V. Elementenfebriek "Utrecht"

v Gellatly (493%2) 24 Sh, Ct. Rep, 103 in which it was held thati

the preference allowed by section 104 extends to the expenses
of ordering and procuring the extract decree and of executing

diligence thereon but not to the expense of obtaining the
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decree itself, The Institute sugprest that the last 15 vords

of section 10 should be replaced by the words "expenses
sucsecuent to ovieining decree’. e arree thaet the decizion

in this case 1s & correct statement of the law on this matter
but we consider thsa it would be of advantage in & new
Baniiruntcy Aclt to clarifj the situstion: we acccrdingly
recom.end tial section 10h ghould be cmended by deleting the
last 1% womdis cf the neetlon snd substituting therefor thc
werdas Vexnenses of ordering and procurine Lhe extract deeree
gnd of' exeeuting dilirence thereon but not for the exrnense

of obtaining the deecree itsclf!,

Seetiong 106 Leie of Heritaile Dronerty
tc 116

(a) The existing law in reletion to 2 sale of the banrurt's
heritage by his tructee in seguestrstion is contained in

sections 108-116 of the 1913 Act.

{v) ‘e consider that the procedure For the sale of the bani-
rurt's neritable property should be altered to dring it more
into line with the procsdure for the sale of heritable

property belonging te & limited com ary which is in liguida-

tion.

(¢} In detail our proposals are as follows. (1) In the
sale of heritsble §r0perty the trustee should only be avle
to sell with the consent of the commissioners or, if there
are no commissioners, of the Accountant of Court. This
consent shourd bo evidenced by a minube by the commispioncrs
or a letter from the Accountant of Court and tnere should ve
no noecessity for the commissioners or the Accountant to
exceute tho disposition. (2) ‘Y.e right ol sale of @
heritsble creditor whose sceurity is nreferrible to Lhe right
oi° the trustee m st rsiein, sunjeet to the obligation to
account to the trustes for any reversion. The

provisions of seetion 109 of the 1¢13 fet es to the trustee



gelling with the concurrence of a heritable creditor should
continue subject to the necessity of the trustee getting the

consent of the commissicners or of the Accountant of Court.

(&) The provisions reléting to sale by public roup have
given rise to some difference o opinicn. The Law Society
suggested to us that the heritable estate should, with the
consent of the commissioners (if any), be expoced to public
roup at an upseit price to be fixed by the trustse and
cormissioners. If this [Iigure were not reached the subjects
should be re-exposed at the original unset price reduced by
not more than 20 per cent. Further necessary re-gXpoOsures
would take place with proportional reductions in upset price.
This procedure has been eriticiged on the grounds of its
complication snd expense; &an slternative suggestion is that
the trustee should have power to sell witnout the necessity
of any resolution by the ecreditors, the upset price being
fixed by the trustee without the necessity of the consent of
the commissloners. The heriteble creditors should be unable
to interfere so long as the upset price is su ticient to péy
a1l sums due to them., This alternative suggestion has also
been criticised on the grounds that too great an onus is
placed upon the trustee in so fer as he does not require to
get the consent of the commissioners in fixing the upset

price. A possible compromise would be for the trustee to

£ix the first upset price with the commissioners with the help

where appropriate of‘a professional valuation and that there-
after there should be no necessity for him to consult the
commissioners if the first roup failed to get a ssle. ¥e
think there should be furtter consultation on whiech, if any,

of these prorosals would be acceptable.



{e) in connoction with grnle by vrivetc barpasln, we nropoose
4 the trustee should hove power to sell at nis own hand in

wrole or in lots, but thst the consent of the comnissioner:s,

-+

or of Lue fccountent of Court vherc there werc no commissloners
would bLe necessery. Tnls consent shonld be evidenced LY an
sunrerriate minute or letter. There should Te & duty on the
trustee to sdverlise the'prbpert; aﬁd to take sli reasoncile

steps to ensure thet the terms of the szle &s regards price

nd other relevent coneiderstions are the nost satis{actory

0

which can reasonsbly be negotiated. e do not consider thne
+here should be a statutory requirement for the trustee to
obtein an inderendent velustion. Such @ veluation is not
e2lways noeesssry o8 in the case of many properties the velue
is veasonably well established snd the test of it is
advertisement ond offers. In these cases & prolessionsl
velustion is & needless expense. 0 such proﬁision is made
in relution to salecs by a ilguidetor. 1f the property is of
such 2 charscter thsat a valustion would be helpiul, the duty
o Ytoke gll reasonsble steps" would include the instruction
oi a valusrtion. e consider that the duty of the trustee
should not merely be to optain the vest price possivle, In
certanin cirecumstances this would be unduly restrictive as it
might well be in the interests of the trustee to zecepi &
slirhitly lower but yneonditional offer rather than a stichtly

higher but conditional offer.

() e concider that the trustee shouid be under s dut; to

meke up e scaoeme of ranking and divisicn of the claims of toe
neriteble creditors on the price. “ie taxe the view, however,
thet there is no necd to provide lor renorting the scie..e to

e pourt or Por the judgment of the court being a necessary

werrant for pavymenl oi the nrice zgainst the nurchaser. The
TPE 1 !
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purchzoer wil. e bound in terms of the cuntract of sslc to
pay to the trustee snd there will be no necessity Tor a court

order.

(g) “ection 113 of the 1913 Act melies provision for the court .
to grant interim warrant for payment of prefersble claims out of the
price but we consider that this pbocedure is unnecessery and

accordingly recommend that the section should be repealed.

(n) The Lew Society propose that the right of

poinding of the ground preserved to a restricted éxtent by.
section 11L of the 1913 Act should be abolished. . Ye consider
that this is unsound. Tne effect of this section is to
restriet in & question with the trustee-a rirht otherwise
prefersble without limit based upon a preferentisl security;
Yie cannct justifj taiking away completely & remedy competent
under a preferential security lawfuliy.created velore banke-
‘ruptey and sccordingly we consider that section 114 should

remain.

(1) Similarly we consider that the landlord's hypothec
expressly saved by section 115 of the 1913 Act should remain

unaffected by any emending legislation.

(i) At present, in terms of section 116 of the 1913 Act,

a creditor may only purchsse estate belonging to the bankrupt
when it is sold publicly; the trustee or commissioners or any
solicitor employed by the trustee in connection with the
sequestration or any partner of such solicitor are not in any
circumstances entitled to purchase. It has been suggestedr

to us that the partner of the solicitor employed in the
secuestration should nct‘be debarred from purchasing. e are
unable to support this recommendation. Ye do not consider,
however, that the right of a creditor to pufchase the bankrupt's

property should be restricted to purchasc at a public sale;
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in our view openingrup the field of purchasers in this way
would not be in any way detrimental to the interests of any
of the parties concerned with-the sequestration, 7'¢ thereiore
recommend.that the word '"publicly" should be deleted from -

section 116.

Sections 119 -  Procedure regulating the trustee's accounts,
to 133 adjudication of ciaims, payment of dividends and

remuneration of trustee

After giving careful‘consideration to the various représenta—
tions made by tihe Accountant of Court, the Institute of
Chartered Accountants.and the Law Soclety we make fhe
following‘recommendations:—

{e) To entitle a ecredi.or to payument o a {irst
dividend his‘claim must be lodged with the trustee
within six months of the date of baﬁkruptcy (being
the 'daté of tne award or, in the case of &
voluntary banzruntcy, the date of registration of

 the declaretion of insolvencﬁ‘)'provided that the
trustee will be permitted to accept a valid clainm
thereafter and to rank it for dividend if it is
in his hands at least oﬂe month prior to the date
of payment of the dividend.

(b) The trustee's accounts should be made up for periods
of six months commencing with the date of bankruptey
and shall be submitted to the commissioners within
one month of the date to which they are made up.

(e¢) "T.e trustee's accounts duly certified should be
submitted to the Accountsnt of Court within one
month of the date on which they are lald before
the commissioners.

(1) The commissioners should audit the accounts of the
trustee but the commissioners should also have the
right to have each period's éccounts profeséionally

audited.



(e} Vie conzider that it is undesirable to state in a new
Bankruptcy bet the precise wording of the audit report
but we recommend that it should be obligateory to have a
report affixed and signed as relstive to the accounts.

() At any time efter the firstisix months frdm the date
of bankruptey the trustee shall have the right_to nay
a dividend, interimlor final, subject to the anproval
of the cormissioners, or if thére are no commissioners,
fhe approval of the Aécountant of Court.

(g) Provision should be made -for the trustee to circularise
ereditors informing them of-their rankings end giving
them fburteen dayé within whieh to object and appeal
and glso notifying them of the payment of a dividend.

(h) DNotice of‘the date and smount of the dividend to be
paid should be publiéhed in the idinburgh Gazette and
“elso in one néwspaper circulzting in the épproPriate
dgistrict within fourteen days of the decision to make
the distribution. )

(i) Payment of the dividend should be made at any time after
one month from the date of such notice.

(j) Any objection to the trustee's sdjudicetion should
state the grounds of the objection and the ranking
claimed by the creditor.

(x) In order to eliminate délay in the payment of a dividend
the smounts of the dividends under dispute as claimed by
the objecting creditor or creditors should be placed
on deposit receip»t and on determinstion of thé appeal
a supplementory dividend shquid be paid to the ot her
creditors or the difference shovid be carried forward
to & subsequent dividend distribution.

(1) At any time after the initiasl period of six mont hs



(m)

(n)

(o)

4

from the date of bankruptey and subject té the whole
estate having been ingathered if should be competent
for the trustee to prepare a final account end sche zie
of division and have it'épgroved by the commissioners,

whom feiling by the creditors or the Accountant of Court.

Therelshould be no change in the amounﬁAof the penalty
charge on the trustee or in the permitted duration for
holding money. The amount which the trustee is presently
allowed to retain in his hands should be increased from
£50 to £250 and the pehalty for retention in excess
should be made diseretionary rather than mandatory and
the commissioners should be grented the right to

modif'y or waive the penalty charge in the case of a

genuine mistake.

Throughout the section, wherever commissioners are

mentioned provision shéuld be made for the creditors
to-act if no commissioners are appointed{

The trustee's remunération shbuid be fixed.by the
comnissioners, whom failing by the creditors, with -
the right to the trustee to arpeal to the Accountant
of Coﬁrt if he feels that such remuneration is in-
adeqﬁate.

Where the trustee's remuneration‘is fixed by the
commissioners the trustee should, within fourteen days
thereafter, intimate the amount so fixed to the
creditors and to the bankrupt, and any creditor or
the bankrurt should have the ripght of appeal to the
Sheriff, or in the case of a Court of Session bankruptcy,

to the Lord Ordinary.



(¢} If the trustee requires evidenqe regarding a clainm
lodged he siould be entitled (a8 is presently permitted
wnder section 123)to examine the bankrupt, any creditor
or any other party, on oath. '

(r) Prior to the declarztion of a dividend the trustec
deﬁ.comﬁlete a list of thu ercdi tors entitled
to dividend, spocifying tho amount of their debis
and diff'erenticting betweeﬁ ordiﬁary, preferenticl
end eontingent debts.

Sections 121 . Hemuneration of Prusiee
and 122 ’ '

tie consider'that the system of remunsrstion of the trusfee
provided in sections 121 and 122 shoﬁld, in sgsence ,be
retained; ~& recommend, however, that it should be made clear
thaet the commissioners, whon faiiing the creditors, whom
failing the Zccountant of Court, should, in fixing the
trusteefs remuneration, teke into account all.tdﬂ{ done

inrcluding, Tor example, work donme in adjusting claims.

Sections 134 Discharqe'of the Bankrunt on Compositicn
to ih2

vie have received represenﬁatioﬁs fyrom the Accountant of Court
which show that discharge on composition hes been granted on
two occassicns only during the pest Tive years.
vie nre anrious thet the sections should nout be too detailed
and unwieldy in view of the few occasluns on vihiieh they are
required; but in consequence of certsin recommendatiors by
the Accountﬁnt of Court snd the Institute of Chartered
Accountants we propose certain amendments and clarification
of the procedure as follows:- |
(a) aAn offer of composition should be oncn for
acceptence if made at any time alter the elccticn
of a trustee and the lodging of a state of affairs

by the benkrupt.
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It should be cpen to ti:e bankrupt, at or btefore the
meeting of creditors called to consider the offer, to
amend the offer provided that the amendment is, in

the opinion of the trustee, beneficial to the creditors.

The trustee with the aporoval of the commissioners

(or if there ere no commissioners of the Accountant of
Court) should be empowered either (i} to reject the
offer, if he considers it so inadequate as not to merit
consideration, or (ii) to call a meeting of cereditors,
giving fourteen days' notice ﬁhereof in writing to known
creditors and by sdvertisement in the Edinburgh Gazette
and in a newspaper circulating in the gppropriate
district.

In the event of the trustee rejecting the offer as
sbove the bankrupt should have the right to appeal to

+he Sheriff within seven days.

At the meeting of creditors convened to consider the
composition offer the trustee would produce his
estimate of the position of the bankrupt's estate
ghowing the possible dividend to the ordinary creditors,
the statement of affairs by the bankrupt, details of
the composition offer and an estimate of the expenses

to be met including provision for the trustee's

remuneration and final costs of the bankruntecy proceed-

ings based on the assumption that the offer will be
accepted. Subject to the offer securing payment of pre-
ferential creditors and of such outlays, fees andl expenses
the offer would be voted upon by the creditors

other than preferential creditors who have lodged

claims. If passed by a three-quarters majority in

number and value the composition offer should be



accepted.

(£} The remunerstion of the trustee should be
fixed by the commissioners with a right of appeal
by the trusteec tc the Accountant of Court but where
there are no commissioners the trustee's remunera-
tion should be Tixed by the asccountant of Court.

(g) The trustee should administer the composition and
obtain suitable letters of discharge from all the
creditors and lodge the same with a report listing
the creditors with the Accountant of Court.

(h) During the period in which the composition offer is
open Tor scceptance and until the bankrupt's
discharge the benkrupicy would continue dbut the
trustee would restrict his zctings to the preserva-
tion of the estate. Upon a composition offer being
acecepted the formal procedure would be:-

(1) "hen a composition offer had been aprroved at

e meeting of creditors and the necesszry undertakings and

guarsntees or security had been given or provided to

the satisfaction of the trustee, the trustee would

transmit to the Sheriff a report containing brief

particulars of the composition offer and the resolution
of the meeting and a statement that payment o the compo-
sition had been undertaken and/or guaranteed or secured
to his sstisfaction.

(2) Notice of the report would be published in =
newspaper circulating in the district where the bankrupt
carried on business or resided and in the Edinburgh
Gazette.

(3) The Sheriff, after hearing any objectioné by
the ‘trustee or dissenting creditors, might refuse or
defer the granting of a discharge or m.ight pronounce a

deliverance approving the composition offer, declaring
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the seqguestrztion at zn end, discharging the bankrunt and
revesting is property (so far as not used for payment

of the composition and subject to any securities granted
in respeect of the composition) in the bankrupt (or his
legal representatives).

(4) An abbreviate of the deliverance Would be
recorded in the Register of Inhibitions and Adjudications
and in thelRegister of Bankruptcies within 7 deys of
extract, which would have the effect of discharging all
incumbrances and diligences affecting the bankrupt's
estate registered prior to and in respect of the
sequestration.

(5) An extract of the deliverance would be suffi-
clent evidence of the title of the bankfunt (or his legsl
representatives) to the property (so far as not used
for the composition and subject to any securities
granted in respect of the composition), and could be
used for completing title to any heritable and moveable
property comprised therein,

(6) 1If the suggestions in the above paragraphsare
adopted it would also be necessary to provide for the
case where instalments of composition payments had not
been met or where for some reason the composition could
not proceed without undue delay, or where it was
subsequently discovered that there had been fraud on
the pert of the bankrupt (e.g.,non-disclosure of assets).
The remedy would be to entitle the trustee to apply to
the court for annulment of the composition scheme and
renewal of the bankruptey. That would necessarily be
without prejudice to the validity of any transasctions
duly made in pursuance of the scheme.

The provisions of seetions 140 and 141 should be re-enacted,
subject tc the period of two years mentioned in section 141

being smended to one year.
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Sections 143 Discherge without Composition

to 148
See Part III parsgraphs 94~1C0.

Section 147 Discharge of Crown Debts

This section is much wider than the egquivalent section 28 of
the 1914 (English) Bankruptecy Act, which exempts from the
effect of dischsrge,debts on recognisance and debis due to
the Crown or other person for offences zgainst revenue statutes,
etc, unless with the consent o the Treasury. By section 151
of the 1914 Act the Crown, "save as provided in this Act" is
bound by the effect of a discharge. In view of section 26 of
the Crown Proceedings Act 1947, whereby the Crown's rights
of execution are equated with those of a subject and which,
according to %Williams on Bankruptey (18th Edition p. 557)
"would seem t 0 have destroyed what remains of the Crovn |
prerogative"” in this connection, we recommend that section
147 of the 1913 Act should be amended so that the Crowm is
bound by the effect o'a discharge in Secotland, except possibly
in relstion to debts arising out of the operation of the
eriminsl law. This is in line with the recommendations of
both the Law Society and the Institute of Chartered
Accountants.
Section 152 Sederunt Book to be lodged with Accountant of
Court for examination ang if in order Accountant

Will issue =n entitlement wo trustee to apply
for discharge

The Accountant of Court points out that nelther section 152
nor scetion 153 refers to the need for the Accountant to
examine the Sederunt Book but that it is nevertheless a pre-
requisite to obtaining a discharge. Ve agree with the
Accountant thst seetion 152 should give stetu.ory authority
to the already established practice and accordingly recommend
that the proposed smendment should be made toO section 152 by
adding a-clause bhetween the word "trustee" and the words "and

he may" occurring on the tenth line of the section to the eflect
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that the Sederunt Book shall then be lodged by the trustee
with the Accountant f'or exsmination and that if it is found
tc be in order the Accountant shall issue an ecknowledgment

and entitlement to the trustee to apply for his discharge.

Section 153 Iroposals for lodgment in bank of unclaimed
funds

Ti.e Accountant of Court proposes that section 153(1) should

be amended to read as follows:-
"Every trustee in any sequestration shsll before his
discharge, lodge 1in a bank in Scotland in name of the

~Accountant of Court any unclaimed dividends and any

unapplied balances and shall trensmit the deposit
recelpts therefor to the Accountant; and a Register
of such consigned funds shall be kept in the office of
the Accountant, amd inter alis shell show the amount
held for each creditor and the name of the Bank; and
the Register shall contain an alphabetical index of the
names of the creditors and of the sequestrations and
shall be open to inspection by all persons".

Ve consider that the Accountant's proposals in relstion to

sections 152 and 153 have the effect of tidying up the order

of these sections and recommend that these changes should be

made in a new EBankruptey Act.

Section 154 Law Accounts to be taxed

This section provides that the solieitor's accounts incurred
by the trustee shall be taxed either by the auditor of the

- Court of Session or by the Auvditor of the Sheriff Court as the
creditors direct. The Accountant of Court suggests, and we
agree, that to eliminate this requirement where the amounts

involved are small*, such accounts shouldbe submitted to the

*7e had in mind that this should apply to amounts not exceeding £250.
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Accountant who should be given power either to authorise them
to be paid or to require taxgtion thereof in accordance with

the section,

Ceetion 155 . Yhere surplus emerges interest to bLe paid on
debts by bankrupt

We have given careful consideration to this guestion and
recommend that, since a creditor has been precluded by segue-
stration from obtaining a decree which would heve entitied him
to dbtain interest thereocn, where a surplus emerges the
creditors should esch be entitled io receive simple interest
on their debts st % per annum, the interest being payable
from the date of sequestration (that is, the date of the First
deliverance, ) until the date of peyment. We also consider
that a2 secured creditor should receive interest either st

the contract rate or at 5% whichever is the higher an?

recommend that section 155 ghould be amended accordingly.

Section 155 Right of bankrupt to surplus

The Report of the Blagden Committee on Bankruptcy Law
Amendment recommended that, where & dividend of 100p per £t

has been paid, plus interest to creditors entitled to it, the
surplus should re-vest in the bankrupt without the need for

any conveyance, assignment or transfer. The obvious difficulty
envisaged by the Blagden Commnittee, is that sequestration
operates 1o vest the bankrupt's estate in his trustee so that
some form of conveyance or transfer would normally be necessary
to re-vest it in the bankrupt.

In EScotland the problem of re-vesting the bankrupt's estate

in the bankrupt or his successors has been sclved by the Court
of' Session pronouncing a decree of declarator in the exercise

of its nobile officium, since the 1913 Act made no provision

for the situstion (see the case of Gray's Executrices -~

Petitioners 1928 S.L.T. 558).

We have come to the conclusion that provision should be made
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ty statute for re-vesting the surplus estate in the bankrupt
or his representatives. Vie therefore recommend that the new
Benkruptey Acet should include a provision on the Tollowing
‘lines:-
(1) After payment in full of all creditors whose
elaims have been admitted, with interest either at
59 per annum or at the contractual rate, and of the
expenses of and incidental to the sequestration,
the bankrupt or his legsl representatives shall be
entitled to any surplus remaining, and such surplus,
whether consisting of heritable or moveable property
shall belong to and re-vest in the bankrupt or his
legal representatives without any conveyance,
assignation or transfer whatsoeverj énd
(2) Wwitiin three months after the date gazetted Tor
payment of the debts in full, with interest, the
tprustee shell lodge in court a certificate setting
out the emount of the debts claimed and admitted
and an inventory of tue assets remaining and the
estimated values thereof and stating the date £RZ-—
etted for payment of the debis ip full with interest
On receipt of such a certificate the court shall
pronounce & deliverance declaring the sequestration
at an end and re-vesting the remaining assets in
the bankrupt or his legal representatives. Vilthin
7 deys an abbreviate of the deliverance shall be
registered in the Register of Inhibitions and
Adjudications and in the Register of Bankruptcies
and will have the effect of discharging all incum—
brances and diligences affecting the bankrupt's
estate registered prior to and in respect of the
sequestration. An extract of the del iverance shall
be sufficient evidence of the title of the bankrupt

or his legal representatives to the remsining assets
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and may be used for completing title to any heri-
table and moveable property comprised in the

remaining assets.

Section 156 Accountant to keep register of sequestrations

The Institute of Chartered Accountants consider that the
provisions of section 156 do not make it clear that the
register of seguestrstions which 1s kepl by the Accountant of
Court is availabie to members of the public. The Institute
éccordingly suggest that an amendment should be incorporated
in section 156 clarifying that the register of sequestrations
is availacle to all members of the public during nc rmal
business hours and providing for the payment of a fee for
inspecting it., Ve sgree with the Institute thsat it would be
sdvantageocus to clarify the wording of the section and
recomnend that an amendment should be made on the lines
proposed by the Institute. Section 156 also provides that
+he sheriff-clerk shall, "every six montns", transmit to the
pocountant of Court the particulars necessary t0o enable him
to make entries in the register of sequestrations. Ve
recommend that the words "“every six months" contained in
section 156 should be deleted and the word "forthwith"
substituted therefor. | |

Section 157 Trustee to make an annual return to the sheprifT-
clerk and the sheriff-clerk to the Accountant

Poth the Institute of Chartered Accountants and the Accountant
of Court are of the opinion that section 157 is no longer
operative and should thereiore be deleted. Ve mgree that since
the provisions of section 157 are no longer operative the
section will obviously not be required in a new Banxruptey Act

and therefore recommend thet it should be repedled.

Section 159 The Accountant of Court to superintend annual
returns :

The Institute of Chartered Aceountants consider that section
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159 is e&lso no longer operstive and will not be reguir ed in
future bansruptcy leglslation. The Accountant of Court
advises us that in practice ithe annual report as described

in seetion 159 has Leen suspended snd in his view this may
continue, The Accountant accordingly suggests that the Tirst
part of section 159 should be deleted, the section commencing
with the words "The Accountant shall have pover" ... and
terminating with the words "winding up of the estate'. The
last sentence in the section should, in the Accountant's
view, ©ve deleted. ‘¢ agree with the Accountant's suggestions
regarding section 159 and recommend that they should be given

effect to in s new Bankruptcy Act.

Section 163 Judicial facitor on estates of persons deceased -
Televant dale ol ranking o cfalms

The Department of Health and Socisl Security draw our

attention to section 163 which deals with the administration

of the estates of deceased persons vhere the appointment of a
judieial factor becomes necesssry. In such cases the rules

as to ranking are those obtaining in sequestrations, with

this difference, that undéer Rule 201 of the 1965 Rules ol Court
the date of the judicial factor's appointment is to be the

date eguivslent to the date of sequestra;ion. In other cases
of sequestration of the estates of a deceased debtor section
118(4) of the Act provides that the relevant date for the pupose
of preferential payments ehall be the date of his death, 1In

view of the time that can elapse after the date of desth belore
tre appointment of a judicial factor we recommend that the pro-
posed new legislztion should provide that in all such cases the
preferential period should be caleulated by reference to the
date of desth.

Sections 163 Judicial Tactors on estates of persons deceased
and 164

Sections 163 and 164 provide for the appointment of a judicilal
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factor at the instance of any creditor or party having an
interest in the estate and the Law Society point out that,while
it will be competent to deal with the estate of a party deceas-
ed under the new creditors' bankruptcy procedure which we mrorone,
these sections might weil be rétaiﬁed to deal with the

various cases which arise where the question of possible
insolvency of the deceased's estate 1s in doubt. The Law
Society add thet, as recommended by the Grant Committee

(Cmnd. 3248 parass 161-165), there should be no £500 limit

of jurisdiction in the Sheriff Court.VVWe consider that the
procedure for the appointment of a judicial factor is most
useful to deal with those cases where there is considerable
doudt as to whether a deceased person's estate is solvent or
not and wé therefore recommend that sections 163 and 164

should be retained. ¥e also recommend the abolition of the

£500 limit of jurisdiction in the Sheriff Court.

Section 166 Review of Sheriff's judgments

We recommend that there should be an appeal either to the
Sheriff Principal or to the Court of Session against any
decision of the Sheriff relating to ranking or preference.
The decision of the Sheriff, however, on any appeal against
any decision of the trustee, commissioners or meeting of |
creditors on any matter other than one relsting to ranking or
preference, being administrative rather then legal in chara-
cter, should, we consider, be final and notsibject to review

on any ground whatsoever,

Sections 174 Abolition of Summary seguestration procedure

to 177

In Part III hereof (paras. 57 to 60) we recommend the abolition

of the summary sequecstration procedure. Sections 174 to 177
which relate to summary sequestrations should therefore be

repéaled.
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Sections 178 Criminal onrosecutions
to 1«2

“'e consider that sections 178 to 182 are, by modern standards,
ver:; unhappily drafted. For example, the fasciculus is headed
“Punishnient of Ireudulent debtors"; whereas the sectilons also
desl with fraudulent creditors and freudulent bankrupts. Again,
hé onportunity shouléd be taken to delete the references to
imprisonment with hard labowr. Many of tixe acts which are
described as offences in section 178 appear to be acts of
neglect or maladministration, yet are punishable by imprison-—
ment withcut the option of a fine unless the accused proves
1o the satisfzction of the Court that he had no intent to
defraud. Ve do not minimise the necessity for severely
punishing .rauwdulent conduct in the field of ban.ruptcy, vhere
very strict stendards curht to be maintained, but we do not
consider that the provisiomsto which we have drawn attention
ought to find & plsce in a modern criminal code. Ve do not
consider thet such e working Perty ss this 1s well qualified
to recommend detailed changes in tie criminal law: we
recommend that the penal provisions be carefully reconsidered
when any necessary legislation is being drafted.
By section 180 a duty is laid upon a trustee wio suspects the
commigsion of an offence to make a report to the Lord Advocate.
This may be an elsborate and time—consuming'piece off work, yet
no provision is made for his remunerstion. There is no reason
why the creditors should pay for it, or why the trustee should
do it gratuitously. We are slso given to understand, though
this may be outside our terms of reference, that such reports
sre ant to receive a chilly welcome, since our criminal investi-
gation resources do not include a Fraud Scguad, as in England.

Ve think these points might be considered by the Crown Offiice.

Seetion 178 Time limit for proceedings to be extended

The Crown Office point out that the 1513 Act mekes mo provision
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for an extension of the six months' time 1imit for the
commencement of proceedings allowed by section 23 of the
Summary Jurisdiction (Scotland) Aet 1954, The Crown Office
state that offences under section 178 of the 1913 Act are
usuelly reported by the trustee under section 180 thereof, and
that more often than nct the report comes too late to start
proceedings within six ﬁonths. In the circumstances, it

the case is not worth an Indictment, no proceedings can
follow., The Law Society are concerned with the increasing
prevalence of cases where bankrupts have obtained credit
fraudulently and are of the opinion that the penal sections

of the Act should be more strictly enforced. /e therefore
recommend that a new Bankruptey Act should include a provision
extending the six months' time limit for the commencement of
proceedings to one year.

Section 182 Increase £10 to 550 in respect of credit
obtained by undischarped bankrupt

Both the Law Society and the Institute of Chartered Accountants
consider that the figure of £10 or upwards in respect of which
it'is an offence for an undischerged bankrupt to obtaln credit
withcut diselosing his financiael situation, is unrealistic
unier present day conditions and suggest that the figure of
£10 should be increased to £50. Ve agree with this proposal
and recommend that section 182 should be amended so as to meke
it an offence for an undiccharged bankrupt to obtain credit in
excesc of a total of £50 from any one or more sources without
diselosing that he is an undischarged bankrupt.

The Crown Office point out thst while section 182 makes it an
offence for an undischarged bankrupt to obtain credit to the
extent of £10 or upwsrds without disclosing thst he is an

undischarged bankrupt it was held in the case of Kave v H.M.

Advocate 1957 J.C. 55 that this only applies to a Scottish

bankrupt. Thus a Carlisle bankrupt can cross the border
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and obtain credit in Dumfries'without comnitting any offence
if he fails to disclose his bankrupt state. It seems very
doubtful whether this was the intention of Parliament. We
accordingly recommend the inclusion of a provision in the
new legislation to the effect that an offence is committed
if the undischarged bankrupt obtalns such credit in Scotland
whether the bankruptcy is Scottish, English or Northern

Irish,.

Section 183 Prauds and dissbilities

The Law Society draw attention to the fact that section

183 of the 1913 Act incorporates with modifications section
32 of the Bankruptcy Act 1883 and includes many disquali-
fications no longer applicable, such as exercising the
office of guardian or overseer of the poor or membership

of 'a "select vestry". We accordingly recommend that section
183 should be brought up to date by making the disquaelifica-
tions to which an undischarged bankrupt is subject approp-
riate to present day conditions. The details of the various

amendments we would leave to the Parlismentary draftsman.

Section 185 Not required if our proposed Voluntary

Declarstion of Insolvency procedure 1s
adopted

The Law Society suggest, and we agree, that if our proposals
for the replacement of the trust deed for creditors system
by a new voluntary bankruptey procedure are accepted the
provisions of section 185 will no longer be reguired and

should therefore be deleted.
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PART V PROPOSALS REIATED TO LIGUIDATION. UNDIR REF CE
E— IO THE REIEVANT SECTIONS OF TEE COMPANIES ACT 198

Comparetively few criticisms of liguidation rrocedures were
received and these related to metters of detail rather than
considerations of general principle. e do not consider that

the law relating to the iiguidation of inecorporated companies,
whether by way of members' or creditors' v.luntary winding-up

or winding-ur by or under‘the,supervision of the court, is in

need of any comprehensive review or fundmental alteration. There
are, however, a number of maiters of detail which appear to require
amendment. Ve therefore restrict our proposasls on the law
relating to liquidatioﬁ to suggestions for remedying particular
defects in procedure which ﬁe have found in the course of our
examination or wnich have been brought to our attention. ﬁherever
possible vie have dealt with the various matterslunder reference to

the relevant sections of the Companies Act 1948,

Section 217 Provision as tc Married Women

v'e consider that this section regarding the liability to
unpaid calls of married women whose marriage was prior to
- 1881-82 could well be repealed either when the 4948 Act is

amended or by the Statute Law Revision procedure.

Section 220 Jurisdiction of the Sheriff Court to wind up
Companies

In order to give effect to the change in the value of money,

we recommend that a winding-up should be competent in the
Sheriff Court where the nominal capital does not exceed

£50, 000,

Section 223 Demand for Pgyment of Sum Due

Ve agree with a suggestion by the Law Society

that the demand for payment in terms of this section should
state explicitly that winding-up may follow failure to comply
with the demand, and that the demand is made in terms of the

section.
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Section 229(2) Commencement of Vinding-up by the Court

The Registrar of Companies has pointed out that when a
petition for the winding-up of = comnany is presented to the
court no immediaste intimstion of this fact appears on the file
of the Registrar of Companies, nor is there any provision for
advising the company, although if the petition is successful
the winding-up is deemed to comnence on that date. This could
result in prejudice to a creditor, or in the commission of an
offence by the company acting in ignorance of the true
position. It haes been supgpgested thst it is necessary to make
provision, in the interests of the puvlic, for some disclosure
of the presentation of the petition tc arpear immedistely on
the Registrar's file and for the company to be advised forth-
with., ‘e agree with this proposal and recommend that section
229(2) should be amended to this effect.

Sections 238 Powers of Provisional Liguidators
and 245

Cur attention was drawn to the uncertainty of the present
position regarding the powers of provisional liquidators. It
appears thet at present 2 provisicnal liguidator would reguire
to apply to the court for powers under section 24L5(2) of the
Companies Act 1948 (the section demling with powers of a
liguidator not requiring sanction) es well as under section
245(1) which deals with powers requiring sanction., This means
in particulesr that a provisional liguidator wishing to exercise
the power under scction 245(2)(e) "to raise on the security
of the assets of the company any money requisite"” would require
to apply to the court for the necessary suthority. The wording
of subsections 238(1) and 238(4) of the 1948 Act appears to
indicate that the powers of a provisionsl liquidator are

- simply those of & liguidator subject to any limitations or
restrictions imposed by the court in the order appeointing him

but in the case of Levy v Napier 1962 £.C. 468 the provisional




ligquidator was authorised by the Lord COrdinary to exercise the
powers contained in section 245(1)(b) and in the Inner House
powers under section 245(1)(a) and (c) were substituted. There
is, 80 fer as we sre aware, no direct authority for the
exercise by & provisionzl liquidator of powers under section
245(2). The position therefore is tﬁat,-while it may be

thet a provisionel liquidator has the same powers as a
liguidetor subject to any limitations or restrictions imposed

on him, there is no direct authority for this proposition.

Difficulties may arise in practice, for example, where a
provisional liquidator wishes to borrow money from a bank to
pay weges. If, in the present state of the law, he considers
that he has no asuthority to do so he may disclaim persamal
responsitility or lisbility for the loan. In this situstion
if the ban:: does advance the money required for wages to the
ligquidator it.has no security for its loan, yet the accepténce
of this risk by the bank mey well have the effect of increas-

ing the dividend finally payable by the liguidator.

We therefore recommend that, for the removal of doubt, there
be expressly conferred on a provicional ligquidator all the
powers of a liquidator except in so far as the court may linmit

or restrict his powers by the order appointing him.

Section 253 Committee of Inspection

Subsection (1) provides that a committee of inspection shall
consist of creditors and contributories of the company, or
persons holding powers of attorney from them, but there is no
statutory 1limit to the number of members of the committee as

in the case of a voluntary liguidstion where the maximun 1is
five (see section 295). Subsection (7) states that on &
vacency occurring in the committee, the liguidator shall rorth-
with summon a meeting of creditors or contributories, for the

purpose of appointing a new member of committee. If, however,



the licuidator is of the opinion thst it 1s unnecessary for

the wvacancy to be filled, having regard to the position o the
winding-up, ne can apply to the court for an order to dispense
with £illing the vacanecy. ‘e recommend th:t tiis lstter
dispensation should be left to the remaining menbers of the
committee of inspection provided, that at the time in guestion,
their number is not less than three.

Section 235 - Statement of Affeirs to be reguired in winding-
up by the Court ‘

This section does not apply to Scotland. It aprears that in
a winding-up by ﬁhe court in Scotland there is no statutory
requirement for a statement of affairs to be submitted as
provided for in England under section 235. Vie consider,
however, that in Scotland also such a statement should be
required, as in section 235, to be submitted to the official

liguidator.

fection 278 Voluntary .inding-up

This section provides that a company may be wound up velunta-
rily vwhen it passes = specigl resolution that the'company be
wound up volunterily or, alternatively, if 1t passes an
extrsordinary resclution to the effect that it cannci by
reason OFf its lisbilities continue its business and that it is
advisable to wind up.

The notice to be given to the shareholders is determined by the
Articles of Association of the Company. Section 293 requires that the
company convene a meeting of its creditors to be held either
lon the same day or the day after the passing of either of the
above resclutions. If, however, the company has a small
number of shareholders it is relstively easy to obtain the
approval of the shareholders to their dispensing with the
requisite notice of the meeting of members. Ve recommend that
if the siareholders dispense with the statutory notice the
meetings of the members and creditors may be held on not less

than 7 davs' notice.
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Cect.on 283 Declgration of Solvency

The declarztion of solveney is effective if made within the
Iive weeks preceding the winding-up resclution. The period
of five weeks is considered, however, to be too short since
the time required for a spedial resclution plus the tine for
preparation and postage of notices convening the meeting nay
well take four weeks. (e therelore rccommend that the period
be increased to three months. Moreover, the declaration must
empody o stateme:t of assets and lisbilities as at "the latest
practiceble date". This mipht be twelve or :ore months prior
to the declaration; accordingly w«e recommend that it be
re-phrased '"the latest practicaile date but, in any event, not

more then six menths prior to the date of the deelaration".

Section 287(1) Hemoers' or Creditors' Voluntary Vinding-up

The phrase in the second line o this section "altogether
volunterily" presunaily means & members' or creditors!
voluntary wirding-un. The wording might, therefore, be
improved and we recommend that the word ”aitogethef” should

be deleted from the section,

Section 287(6) Arpitration arrancements

e propose that the 1948 Act be amended so as to incorporate
the relevant arbitration arrangemerts in order to avoid the
inconvenience of referring to the Companies Clauses Acts d 1845.
Section 288 Progposals relating to Menbers!'! Voluntery ind ing~
up

“here it is found thet & company, being wound up by way of a

members' voluntary winding—up, vill be unatle to psy 1ts debts
in full the liguidator, under this section, is oblipged, under
penalty of a [ine not exceeding £50, to call a meeting of
creditors. Ve recommend thet it should be provided in these

circunstances that:=
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(a) The creditors appoint a lioguidator of their choice
or confirm the appointme.t of the existing liguida-
tor (similarly to the procedure in section 294};
and
(b) Tre creditors sppoint a committee of inspect._on
(similarly to the procedure in section 295).
ve consider that the penalty of £50 is inadeguate and accord-

ingly recomierd that it shoulc be increased to £250 for the

reasons slready stated.

Section 289 Duty of Liguidator to call annual General MNeetings

This section requires the liquidstor in.a voluntary liguidation
to summon annusl mectings of shareholders and creditors. In
the case of a winding-up by the court it is not necessary to
convene meetings of shareholders. ‘e recommend that the
liguidater should be reguired to hold an annual meeting of
sharerolders unless the commitiee of inspection consider it
unnecessaery znd that this requirement should apply to both

court =znd voluntery liguidations.

Section 293(3) Attendance of Directors al Creditors' leeting

The Law Society suggests that all directors of the

company be reguired to attend at the meeting of creditors, it
being thought that this might have a salutary effeet in
combating the lack of interest sometines displayed by directors
of insolvent companies. ie recommend thet directars should Dbe
reguired to attend at the first meetingend thet section 293(3)

(b) should be amended accordingly.

nection 2v3{L) Cheirzan at Creditors' heeting

The Institute of Chartered Accountants draws attention to
seetion 293{4) of trhe Companies Act whereby it is the duty of
a director to preside at the mceting of creditors, i.c., the

+ipst meeting. The Institute suggests that there might e
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advantages 1In having a chairman who is not & direector and that
g director should preside only until 2 chairman has been
elected by the creditors. ‘e agree with the Institute's
proposal end recommend that section 293(L) shoulid be amended
to this efrect.

Section 299(1) Duty of Liguidator to cail meétings oI company
and creditors st end of each year

¢ understand thet the interpretation of this subsection has

given rise to some difficulty. Ve recommend thét, to avoid

the possibility of misinterpretation, the words "to be held®

should be inserted after the word "ereditors" and before the

word "at" oceurring in the third line of this subsection

which would then resd as foliows:-
"In the event of the winding-up continuing for more
than one year, the ligquidator shall summon a general
neeting of the company and & meeting of' the creditors
To be held at the end of the first.year from the
commencement of the winding~up, and of each succeeding
year, or at thefirst convenient date within three
months from the end of the year or such longer period
as the Board of “Yrade may allow, and shall lay before
the meetings an account of his scts and dealings and
of the conduet of the winding-up during the preceding
year',

Sections 289(2) Fines on Liguidator for non~compliance

299(23 and
300(6

In view of the change in the value of noney, the fines for
non-compliance should, we consider, be increased from 210, .:10
and £50 to £50C, £50 and £250 respectively.

Sections 290 Proposed style of Liguidator's Accounts
300 and 342

The style of the return of the liguidstor's tronsactions is

unsgtisfactory under these sections. e recommend thzt one
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style should suffice both for the interim and the final
accounts and thet it be re-designed in the style of Appendlx

C annexed hereto.

Section 30¢ Costs of Voluntary Vinding-up

e sccept the suggestion of the Institute of Chartered
Accountants and of the Law Society that the costs of
winding-up, which are given priority to other cislus, should
include the "necessary costs'" of convening the preliminary
meetings of shareholders and creditors including preparation
of the statement of affairs. Ve slso propose that all such

prelimineary expenses should be approved by the committee of

inspection.
Section 323 Disclaimer of Onerous Property
See the proposals which wve make with regard to disclaimer

by a trustee or liguidator in Part III para. 105.

~ection 327(4)(b) The effect of the existence of an inhipition on
The salLe ol neriteacle property by s liguidator

When an owner of heritable properiy becumes benirupt his
trustee in bvenkruptey msy Sell notwithstanding the eiistence
of inhibitions againsf the bankrupt provided that he gives
effect to the inhibitions in the ranking (see Bankruptcy
(fcotland) Act 1913 sections 97(2) and 100). It has been
pointed out to us, however, thet in the case of a limited
company in liguidetion the Companies Act 1948 does not contain
any express provision to the same effect (see section 227(4)(t)
of the 1948 Act). e do not consider, however, thet the

. ifference in terminology between the latter part ol section
327(1)(v) of the 1948 Act and the latier part of section 103
of the 19413 Act is maierisl. The eflect of both sections is
tc give power to the trustee cexpressly erd to the liguidator
impliiedly to realise the estate, in the one case vested Iin

him and in the other under his control, for the benefit of the

creditors asccording to their riphts, with the exception a
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heritevle estate over which creditors hold resl rights. Since
an inhibit.on does not confer an =zctive real rirht on'thc
inhivitor the liquidator's power under section 327(1)(b) to
deal with heritable property is not limited by the existence

of an inhibition.

e are of the orinion therei'ore thsat there is no real differ-
ence in the two situations and that the liguidator may in
fact sell heritatle prcoperty belonging to the company which
is being wound up notwithstanding the existence cf the inhi-
bitions so long as he gives effect to the inhititions in the

ranking.

v'e understand thet there is at present somg doubt among legai
practiticners &s to whether or not z licuidator has to clear
the record of inhibitions before he is gble to sell heritatle
property sut; ecl thereto. In these clrcumstances vie believe
that there is adventage in putting the matter beyond douii.
Ve accordingly recommend the introduction of a prdvision into
liguidetion procedure naking it clear thet an inhibitor is
in the same position in a liquidetion as in a sequestra-
tion.

Section 327(1)(c) The ambigulty ecreasted by the applicstion by

section 22/(1)(c) of the 1948 Act of section 111
of the Bankruptey (Scotland) ACt 197 5

1t was pointed out by the Bankruptey Commiﬁtee of the .
Institute of Chartered Accountants that the application in
gection 327(1)(c) of the 1948 Act of scetion 111 of the 1913
Act was illogical, The fecountant of Court draws attention

to the same matter, Sect on 111 authdrises the trustee to
sell the heritable property of the bankrupt by private bergein
with the concurrence of a majoriﬁy'of creditors in number and
value, the heritable creditors and the Accountant of Court.

Section 327(1)(e), which applies to every mode of winding~up,
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provides that inter alis section 117 shall, "so far as is

consistent with this Act", apply to the realisation of heritable

estate of a compeny in liguidation affected by heritable rights

and securities velid sgainst the liquidator. The application

of section 111 is confined to the case of heriteble property
which is affected by such heritaule rights and securities

and does not affect the sales of any other heritsable property
of the company. The difficulties of construing this provision
of the Companies Act have already been discussed Jjudieially

(Ligdr, of Style & Mantle Ltd v Prices Tailors Ltd 1934 S.C.

548 - referring to the comparable section 270(1}(e) of the
Companies Act 1929). Plainly, the ambiguity should be

removed.

e trerefore recommend that, in accordance with the decislon
in that case, it should be made ckar inasmending legislstion
that, notwithstanding the provisions of section 327(1)(&) of
the 1948 Act which applies to every mode of winding-up the
provisions of inter glis section 111 of the 1913 Act, =
liguidator is authorised (under either section 2b5(2)(s) or
section 303(15(b) of the 1948 Act) to sell the heritable estate
of & compsny in ligquidation and suthorise s title to be gran-
ted, ~ithout obtaining the consent of the comnittee of
inspeetion cr of the ordinery creditors or of the Locountant
of Coﬁrt. e consider that it should be cleerly provided

that the liquidator is not cbliged under any circumstances

to obtain the consent off the ordinary ereditors to the sale
and that he has an ungualified and unconditional power of sale
of tie heritable property of tha company by putlic auction

or private contract, subject, of' course, to such prelerable
heritable rignts and securities (3if any) as existed at the
dste of commencement of the winding-up and are vaiid and

unchallengeable (see sectlon 327(1)(b) of the 1948 ret)e.



Section 332 Responsibility for Fraudulent Treding of Persone
Concerned

The Lew Society suggested that an additional offence

might be created where directors of g company with

limited capital and resources esn be shown to have traded

in a recikless fashion and with complete disregard to the
company's ability to satisfy its creditors. e cons ider,
however, that the diffiéulties of identifying this offence are

80 great thal we are unable to recommend the proposal.

Hiscellanecous Matters

Registration of Licuidations

The Accountant of Court has stated that al though the Companies
Registration Office deals with the registration of companies,
there is no supervisory office for ligquidations in Scotland
and as a result many enguiries regaraiﬁg procedure

are often made at the Accountant's office by ligquidators or
agents. Accordingly he suggests the provision & a super-

visory office for liguidations.

e consider that the procedures are such that a liguidator
seldom reguir es advice other than that of his solicitor; we
are of the opinion that the reguirements of registration,
meking returhs, etc. by a liguidator te such an office would
create in the realm of liguidation the procedural complexi~
ties which we are seeking to mnimise hlrelzﬁioﬁ to the bank-
ruptey of individusls. Por these reasons we are unsble to

support the Accountant of Court's proposal.

Limitation of Votes of Associsted Companies

The Institute of Chartered Accountants draws attention to
certain cases vhere the liquidator is elected largely on the
vote of associated companies, directors, past directors and
controlling shareholders (who presumably sare also credi tors)
conirary to the wishes of the other creditors and surgests

thet the elaims of such associated companies, etc be limited



in voting Tor the liguidator's appointment. This suggestion
is in conflict with ocur views as to the rights and privileges
of creditors in genersl and we are therefore unsble o
recomnend its acceptance,

Pregss Notices regarding Companies in
Licuidation

It was pointed out to us that public notices published in

the press relating to limited companies in liquidation frequen-
tly omit to give the address of the company. VWe consider that
this omission may lead to confusion and that the better
practice 1is to'give the company's address thus making it more
readily identifiable. Ve therefore recommend that such publie
notices should contain the address of the company concerned,
the address shown in the press notice being any principal

place of business of the company.

Power to BEemedvy Defects irn Procedure

tie sgree with the recommendation of the Faculty o Advoecates,
namely, that in liguidation procedure the Court of Session,
or in the case of' a Sheriff Court licuidation the Sherifrl,
should be empowered to authdrise acts to be done out of time,
and theat in the caese of the Court of Session applications

should ve made, not to the nobile officium, but in the Outer

House.

Reputed Cvnership

It was sucgested by the Fseulty of Advocates that the Engl ish
rule that in bankruptey (but not in licuidstioms) the property
of the bankrupt divisible among his creditors shouid comprice
"g1ll goods ... in the poséession .-+ Of the bankrupt, in his
trade or business, by the consent and permission of the true
owner, under such circumnstances that he is the reputed ocuner
thereof" (see Bankruptey Act 1914 section 38) should be
adopted for Scottish liquidations., Ye understsnd that the

increase of hire-purchase "has considersbly reduced the scope
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of the reputed ownershin clause", (Villiame on Bankruptey 18th
Edn p. 337, and see the Hire Purchase Act 1965 section 53(2)).
This may well be a good reason for not extending the rule fo
Scottish bankruptecies. Ve also observe thst the Blagden
Committee on Bankruptey Law Amendment in its Report recommend
(at parazreph 110) that the reputed ovwnership clause embodied
in section 38 of the Benkruptey Act 1914 should be repesled
on the ground that, since no creditor nowadays assumes that
goods in the possession of the debtor are the debtor's own
property, the reputed ownership clause serves no useful
purpose. The recommendation that the reputed ownership clause
should be repegled is also endorsed by the Crowther Committee
on Consumer Credit (see paragraph 5.7.82 of its Report1).

It is said, however, that property in the possession and
reputed ownership of a company in‘liguidation is not infregu-
ently found to be in the true ownership of a closely related
comnany, and that this can give rise to frauds upon creditors.
Ve have given careful consideration to the Faculty's propossal
that the English rule relating to reputed ownership should be
adopted for Scottish liguidations, but have decided that, in
the #bsence of specific evidence to support this suggestion,
we are uneble to make any recommendation on the matter.

Sectins in the Companies Acts 1947 and 1948 which
refer to the Bankruptcy (Scotland) Act 1915

In the course of our examination of liguidation we have observed
that certazin sections of the Bankruptcy (Scotland) aAct 1913
have been incorporated by reference into the procedure for the

winding-up of companies registered in Scotland by the Companics

V1971 Cmnd. 4596



Acts 1947 and 1948 respectively. Unfortunastely, as judicielly

noted in the case of Style and Mantle Ltd v Prices Tailors

Ltd 1534 3.L.T. 504, to which we heve sglready referred, the

powers and provisions of the 1913 Act which have been
imported into liguidation procedure, although spprovriate in
relation to bankruptey proceedings in which‘the bankrupt is
immedistely divested of his own property which thefeupon
vests in the trustee for behoof of his creditors, are not
glwesys appropriate in & ligquidation where the company in
liquidatioh is not divested but remairm the owner of its
property, the ligquidator having merely a power of control
and sdministration over it. The most cbvious examnple of
this is the ambiguity crested by Lthe application by section
227(1){ec) of the 1948 Act of section 111 of the 1913 Act.
7’e have made proposals i'or amending this difficulty at page

4115 above.

There are slso a number of other cases where we consider that
the provisions of the 1913 Act should be re-stated clearly and
in full as amended by the Companies Acts 1947 and 1948 resp-
ectively., Examples of this are subsections (1) and (3) of
section 115 of the Companies Act 1947. In the case of the
Companies Act 1948 we recommend thsat the same procedure should
be carried out in relstion to sections 318, 327(1)(e) and 344
of thaet Act. %e propose that the language of section 320 of
the 19L8 Act should be modernised by substituting the words

"an illegel vreference"” for the words "a fraudulent preference"

wherever they occur in that section.

As section 318 of the 1948 Act imports into liguidation
procedure by reference the provisions of sections 45 to 62
and of sections 96 and 10% of the 1513 Act and section
327(1)(c) of the 1948 Act similarly incorporates the provi-
sions of sections 108 to 113 and of seetion 116 of the 1913

Act, consequentisl smendments will in any case be reguired to



123

the 1948 Act in the event of our proposals relsting to bank-

rupcy receiving effect in the form of & new Bankruptcy act,

“hether additional responsibility should be
placed upon directors of limited liability
companies in the event of thelr companies going
into liguidation

The Confederation of British Industry (Scottish Council) have
suggested to us thst more responsibility should be nlaced upon
directors of companies going into liguidation, in terms of
1iability and of guarantee to ordinary creditors and have
proposed that such directors shouid ve held responsible for all
ligbilities exceeding the issued share capital of the comrany.
e have given careful consideration to this proposzl and
consider that some possible sclutions teo the difficulty would
have the unfortunate effect of unduly restricting legitimate
business entefprise. Cne possibility is thsat heavier
penalties could be provided for offences under the Companies
Acts, Alternétively, the Companies Acts could be amended to
provide that a compary's nominal capital must be not less than,
say, £1,000 of which at least one half must be lssued. On the
whole matter, however, we have come to the concluslon thet,
while a problem undoubtedly exists, the solution to it is not
one which lies within owr terms of reference and that accord-
ingly in these circumstances we can do no more than draw

attention to the situstion.

Rules of Court

The Faculty of 2dvocates suggest that the asbsence in Scotland of

g detailed set of winding-up rules, such as exists in kngland, ig
in some cases s disadvantage. ¢ arreec with the kaculty that

the present hules of Court relating Lo companies are unsatisfactory
and accordingly recomnend that new Rules should be made which are

at the same time more detailed and more cleasrly expressed.



124

PART VI SUMMARY OF RECOMLINDATIONS

1 Y'hile the basic principles contained in the
Bankruptey (Scotland) Act 1913 have opirated fairly
and eguitaktly, the deteiled machinery of the
bankrupicy procedures is in need of substantial
amendment to simplify, improve and streamline 1it,
and in carrying out these amendments the same
principles should, so far as possible, be applied

in both bankruptcy end liguidation. 13

2 The wiole enactments reisting tc insolvency
and bankruptecy should be re-stated in a single

statute. 14

3. The new Bsnlruptey Act should contain definitions
of practical and absolute insolvency; and notour

bankruptey should n:w be known as public insolvency. 15 to 18

L. One of the ways in which notour bankruptey
(public insolvency) is constituted should be by
the debtor calling & meeting of his creditors and
submitting to them a statement of affairs showing

practical or sbsclute insclvency. 19

5a Gratuitous slienations should no longer be
reducitble at common law but oniy under the new
Bankrupley Act which should lay down in detail

tne circumstances set out in parsgraph 24 in which

it is proposed thst they may be redubed. 24
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6. Fraudulent (illegal) preferences should

ne longer be reducible at common law, but only

under the new Bankruptcy Act which should lsy down

in detsil the circumstances st out in paragraph 27

in which it is proposed that they may be reduced.

T A new central Register of Bankruptcies should

be provided in which all secuestrations, whether

voluntery or creditors', would be registered.

8. The post of official receiver should not be

introduced into the bankruptcy law of Scotlisnd in

view of the administrative cost of setting up

such a system.

g. A new system should be provided which would

enatle a trustee to be appointed in 211 banitruptcies

even where the debtor's assets are insufficient to

meet a private trustee's fees and disbursements.

10. FEach sheriff-clerk should maintein a register

of suitably gualified persons (accountants or
solicitors) who are prepared to act as & trustee
in bankruptecy when nominated either by the

bankrupt or by the sheriff-clerk.

11. The existing method of voluntary trust
deeds by private arrangement should be replaced
by a system of voluntary bankruptey initiated by

the insolvent pariy.

Parss

27

28

33

35

35

38
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Paras

12. In this new voluntary bankruptey procedure,
the bankrupt would voluntarily execute an
attested document to be called the "declaration

of insolvency". ' 39 to L4

13. In this procedure the trustee should be
entitlied to arrange for the bankrupt and others
to attend on the trustee for examination without
applying to the court for a warrant, but, in the
event of the bankrupt or others failing to do so,
the trustee should be able to obtaln e warrant
from the Sheriff to compel them to attend for

examination. L3

14. The procedure in a creditors' bankruptcy
(amended as after suggested) in relation to
such matters as the meetings of creditors,
payment of dividends amd discharge of the |

bankrupt should mutatis mutandis epply also

to the new voluntary declaration of insolvency
procedure in order that the two procedures nmay

be equiparsted so far as possible. L5

15, A new ''streamlined" creditors' bankruptcy
procedure, as detailed in paragraphs L6 to 55,
should be introduced whiech would simplify and

improve the existing procedure. L6 to 55

16. That all petitions for bankruptcy should
be competent both in the Court of Session and
in the Sheriff Court irrespective of the amount

of the estate. | Bl
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Paras

17. Thatlt the reguirement of a bond of ecsution
should be retained in the case of the creditors!

benkrurtcy procedure only. _ 56

18. Theat the summary sequestration procedure

should be abolished. 57 to 60

19, That the new Bankruntcy Act should provide that
in the event of any failure, by error or neglect,

to eomply with any statutory provision, it should
be competent for the trustee to zrply to the Court
of Session or to the Sheriff Court, as the case

may be, for authority at the court's discretion

to remedy the same, 61

20, The period 1in respect of which a local suthority
should be entitled to a preferential claim for

rates should be one year before the date of commence-
ment of segquestiration or thc date of death of a
deceased debtor or the date of the concourse of
diligence for distribution of the estate of =

party being notour banzrupt, (the relevant date). 63

21. That the Inland Revenue should be entitled
to a preferential claim for the income tax due
in respect of the period of twelve months prece-

ding the relevant date. 70

22, In the case of Long Term Capital Gains Tax,
Surtax and Corporation Tax, the Inlend Revenue's
preferential claim should be in respect of the

period of two years preceding the relevant date. 71

to V3



128

Pares

23, The Inland Revenue should be entitled to a
preferentlal claim in respect of P.A.Y.E., due
in regpect of the period of twelve months

preceding the relevent date. 7L to 75

2. The Deportment of Health and .Social Cecurity
should be entitled tec & preferential eclgim in
respect‘of the ational Ins.rance contributions
due for the period of twelve months preceding the

relevant date. 76

25. The Commissioners of Customs and Exeise should
be entitled to a preferential claim in respect of
the arrears ol Purchase Tax due for the period of

one year precedlng the relevant dite. 77

26. On the banrruptey of &n individual or firm or
liguidation of a company, the truste. ¢r liguidetor
should be empowered; within the periocd of 3 monuhs
from his appointment, to appesal sagainst the out-
standing estimated Lax assessments made by the

Inspector of Taxes. 80

27. The rules as to preferentisl clains in
bankru-tcy should be assimilated to those obtain-
ing in liguidstion co thst, in particular, in the
case of the ban.rutey of en individusl or I'irm,
as well ag 1In the ligquidstion of a commany, monies
advanced f'or the purpose of° paying salaries and

wages would enjoy the same privileges as do arrears. 8L



28, The payment in lieu of the minimum period

of notice to wnich an employee is entitled under
uhe Contracts of Employmemt Aet 1963 should only
renk as & preferentisl debt provided thut the
statutory limit for & preferentisl claim Cor
arrears ol wesges, or for the zmount advenced To:
wages, has not been reached, and to the extent of

the surplus so remining. 87

29. The sane preference should be accorded to
claims for compensation under Part I1 of the
Waticnal fervice fct 1948 ms to those under the
Reinstatement in Civil smployme:nt Act 19, that
is, = limit o two hundred pounds applicable in

ceses of° comuany liquidetion as well as bankruptey.

30. The Departument of Employment and FProductivity
shou: d rank as an dfdinary creditor only in
respect of their claim to zn insolvent employer's
share of the psyment msde from the RPedundancy Fund
to s redundant employee of an insclvent employer

under the rRedundancy Payments Act 1965, 89

31. The amount of wsges and salery in respeet of
which a preferential claim can be made should be
£300 and over a period of not wore thaon 3 months;
since the finencisl limit may apain become out of
date, the Secretary of Stste should be given pover
to elter it, irom time to time, Dby Statutory

Instrument, 90 to 92



32, Ior tne avoidance of doubt, the new Bankruptey

Act should include a provision that the twelve
months' period for the ranking of preferentiszl
debus should be calculated from the date of
comnencement of sequestrstion, thet is, the date
of tre Tirst deliverance on sny petition i'or
seqguescration or, in the case oi’ & voluntary
banlkruptecy, from the date of repistration uf

the declaration of insolvency in the register of

benkrupteies, 93

33+ A bvenlrupt who has not zlresdy obtsined his
disecharge (without composition) should, without
any reguirement ss Lo Zividend or concurrence of
creditors, be autom;tically discharged % years
after the date on which the examination of the

banirunt hes been concluded. : 96

4. £ bankrupt should slso be entitled to make
arplication f'or an eariier discharge (a) with
concuyence of all creditors at sny time,

(b) with concurrence of majority in number and value
of creditors and dividend of 50p per £1 at 12months
from conclusion of his exeminstion, snd {e¢) with
concurrence of majority in number and valuc d creditors and
dividend o 25p ner 1 at 24 months from conelu-
cion ol his examination; in the case of apnlice-
tions by the bankrupt under conditions (b) snd

(¢) atove, the consent of the trustec and
coumissioners oi, 1o therce are nc commissioners,

of the Accountant of Court shourd zlso be required. 97
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Paras

35. The scheue of the new legislation relating to
discharge without composition should bte as detailed

in paragraph 98¢, ' 98

35, The trustee should notily the Accountant o
Court of the date of conclusion of the bonbrupt's
examination for insertion in the egister ol
Bankruptcies, end in every case prepare znd serd
to the Accountant for inclusion in the Fegister, &

report on the banirupt's conduct. 99

'37. A provision should be included in the new
Baniiruptecy 4Act U0 enable & bankrupt who has done
all that is reguired of him to spnly to the
Sherif for kis discharge in any case where cither
ne trustee hzs been elected, or vhere, owing to
the T"ailure of the trustee to comply with the
procedure lsid down in the Bankruptey (Scotland)
Aet 1913,the statutory machinery vhereby the
bankrupt can obtzin his discharge has broken down,
or where, for some other reason for vhich the
pankrupt is not responsible, he is precluded from
obtaining his discharge in the normalway‘and

can only do s¢ by presenting a pétition to the

Court of Session gx nobile officio. 100

38. Yhere the trustee in bankruptcy himself
‘embarks upon a new contract he should incur
personal liability for performance but should
have & right of recourse against the bankrupt's

estate, 102
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39. The proposal to relieve a trustee in bankruptecy

from the personal liability which presently exists
in respect of a contract entered into by the
bankrupt and continued by the trustee should not
be implemented since the contracting party should
not be obliged to risk the continuation of the
contract by the trustee without some form of under-

taking.

4. 1In the sgbsence of public demand, =& statutory
provision such as that existing in %ngland
empowering = trustee in sequestration or g
liguidator of an incorporated company to disclaim
onerous property of the bankrupt or company should

not be introduced into the law of Scotland.

Paras

103

105
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‘ Chartered Accountants of
Scotland.

Wallace, 0.8t.J., J.P., S.8.C., Chairman and Managing Director,
Viallace Cameron & Co Lta,
Glasgow, the Confederstion
of British Industry.

Secretezry: Mr J B S Lewis, Scottish Law Commission.
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Appendix B

letters or whose comments or suggestions were passed to us

considerstion.

1.
2.
3.
L.
5.
6.
7.
Ee
Ye
10.

A C Bennett & Son.

Accounteant of Court, Factory Department.
Board of Trade.

Chartered Institute of Seccretarics,
Cleveland Petroleum Co ILtd.

Companics Registration CfPfice,

Conferztion of FEritish Industry.

Crowvn Cffice,

Depertment of Employment and Productivity.
Department of Fealth and Socil Security.
Peculty of 2dvoestes.

Faculty of Law, University of Glasgow.

George Ree & Co Ltd.

Institute of Chartered Accountants of Scotlan&.
Lt Col A X H Campbell.

Law Society of Scotlsnd.

kRegistrar of Companies,

Ccotlish fgsociation of Yanufacturers Lgents,
Socliety of Solicitbrs of Hamilton.

Tolicitor for Scotland, Inland Revenue.

Te Cormittee of “cottish Pank Genersl l.enegers,

v

for

or



Appendix C - ©tyles of Accounts

+ees.. Registered Bankrupte
ey

Hunber

INTERINM ACCCUNT OF TRUSTVE

Lecount of tre IntromiSSions Of eeiescesecesscsacascssessssss liane
Ol---lll...ooo----n---ooono-.-ﬁs.d.‘il"e&k‘q

Trustee in the Eankruptecy of T R =

4]

---------coo-.-----.----.-co..ﬂ.’j.dress

For the period fProm (Date of Benkruntey or end
of previous account. )

to ( End of 6 months period or
end of banZruptey transa-
ctions,)

INCOKE £. p.

i)  Cesh baslsnces st coumencement

ii) Trading Incone

iii) Realiseticns of estate

iv) 1Interest, rents ete. arising to trustee
(v) Cther income

|

TOTAL

EZPLRIDITURE £+ Do

[N

Treding outlsys
Sundry outlays
Payments to secured creditors ( D. per £1)
Payments to Preferential

- ereditors ( p. per £1
Pgyments to ordinsry creditors ( p. per o1
Truste€s Remunerstion (fixed by
Other expenditure

PN,
< g [ R
[y < b e
| TN e e
S M

TOMAL

STATE O wUNDB Lo De

Total income
Total expenditure

Bslsnce held by trustee
represented byi- Fe De

Notes

(a2} The trustee's account is tc be leid belore a2 meeting of
commissioners (which feiling, of ecrcditers) within 1 month alfter

the end of the period to which it relates and conyv of the account

is to be lodged with the Accountant of Gourt within 1 month o thrt
meeting.

(vb) ‘/here appronrirte use supnoriing schedules to e affixed hereto
(e) 1Include in income (i), cash, bark balrnces and cash deposits.
(ds The trustee's report should indicete, inter alisz, the cstate
not yet ingathered, the totael clzims received and the trustee's
estinave of the period until conclusion of his intromissions.
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POR LICUIDATICHNE. 'The account should be similzr with alterationg:~

“pace Tor company registered number,

"Liguidator" for "Prustee".

"Licuidstion” for "Eankruntey".

"Committee of creditors" for "comnissioners"!,

Lines 1in expenditure for peyments to classes of shareholders;

"Registrar" for "Accountant of Court",



REPORT EBY ‘JRUSTEE

(Signed)................-.--.-.f.’l’u.’:.tee

COnISEICHNRS' (Cx CRIDITORS') DOCOURD

commissioners

7 T erolng Wa . ¢ O & cetineg kN T
The foregoing account was mroduced to a meeti g of = TTors

-;eld Et ..I...l.l.....l.....‘.’.‘.l.l....l-C..ll....t..l..-.l.‘

On -....I'Il.l.l....-I.I.....l...l....-..'.t...‘.-......l.....-l

and tne account was approved in terms of section ? (of new Bankgu toy
‘ Act.

(5ifned eeececsesocenaannnss Chairman of

Conmissioners' (or
Crediters') mueting.



FINAL ACCOQUNT CP TRULTEN
Account of the Intromissicns of ss s usssesanesveasssernnne +asliaME

'0"'.0...‘..l...l'...'......Ad»(‘;ress

Trustee in the Fankruntey of asssesessasaccstsersessensesselNGINE
tsssesssssssssnescsssnewss oaciddrens
For the period from (Date of Bankruptcy)
to (End of trustee's intro-

missicns.)

Bankrurt's state of affairs £ Do
Total of istate per bankrupt's state of gfaivs
less - Zrm p.
Secured credi-~ " " " " u
tors
Preferential " r '
cFeditors ' " "
Ordinary
ft
creditors " e "
Showing an estimated dividend (Subieet to costs ete) of D. TEr o1
TRUST™ 'S TRAVSACT NS Le D-
Rea.isation of pssets
Yreding income less trading outlays
Sundry incoms
ToTAL
Less Txmenses of realisation:-~ £a Do,
Truste«'s outleys
Solicitor s Tees
Truztee's :ermunerstior
(fixed by )
Less Payments to seaired creditcrs
Less Psid to preferential cereditors
au p. per 21 on clairs sdmitted
of £ e
Het funds aveilavle Tor ordinar, crediiors
Less Psid to ordinsary creditors at
De. ner £1 on elsime admitied
o 7

Surrius (if any)
Distributed:-

n
L ]
gs]
»

Paid to deferred creditors
Interest to creditors at *" p.a.
Balance paid to eratvhile bankrunt

Hotes

(a) Copy o the trustee's asccouw't is to bo lodged with the
Accountant of Court witiwin 1 .month of the {i-al mecting of ecreditors
(b) Yhere aprropriste use suppoertineg schedules to be sffixed
hereto.

(c) [he trustee's report should give the rrincipal reasois for
dilvercence of dividend paid to oréinary creditors [rom that
pradicted by bankru-t.



PCR LICUIDATICORS, The accouwst should be similsr with alterations:-
(1) Space Ior comrany registered numben.
2) "Liguidator" for Yprustee'.
J
(3) T"Liouidstion" for "Bankru-tey",
(4 "com:ittee of creditors" fop "conr issioners".

(5)

(63

Lines in expenditure lor naynents to classes of snere-
holders in lieu of lsst 3 lines under "distributed’.

"Registrer" for "Azcountant of Court",



140

REPCET Y T USTEE

az to reaiisstion
of estate.

(S1816A) weeeneeecrerennns. Prurice

COMMISIICHTER' (Ck cunnin

250y o pE

commissioners

The Torzpoing secount wos rroduced & meeling of =
Toragy g ecrount wasmroduce to a meeting f.credltors

C o -+
LN R S - ) ul.c'..'l..c.tlu.'!'t..l.'I.Oc..l.tv.l.......no.'000.-0

and the account was approved in terms of section ¢ (of new Bankrupicy
ety ‘

(CI61E0) tvesnenneennnesChairnan
of Commissioners’
(or Creditors')
mecting



Appendix D

NOTE ON DISCLAIMER OF ONERCUD PROPERTY BY TRUISTEE OB LI.UITDLTOR
PREPARED B PROFECIOR J M HALLIDAY

1, This paper deals vwith the right of a trustee in seguestrtion
or & liquidator of a company to discleaim cnerous property of

the bankrunt or of the company. The guestion iz whether such a
right, which exists in ¥ngland, could with sdvanterc be introrduced

in Scotland.

L.  BATRUPICY

2. Inglish Law. The rigsht ol a trustec in banizuprtcy to .

disclaim onerous properiy of the bénkrupt is regulateé rrincipaily
by the Bankruptey Act 1914 s. 54, and the Cbmpanies'ﬁct 1947 S8,
99 anad 115(5)} (the provisions of s. 99 are-fepealed by s. 459 and
Sch. 17 part II of the Companies Act 1948 but subétantiaily.re-
enacted by £8. 324 =nd 356 of the_1948‘Act.except s applied to
bankrurtey by s. 115(5) of the 41947 2ct). A perusal of these
sections shows thet the right of disclaimer.ié not without compli-~
caetions. The follqwing brief‘summary_is an over4simplifiCatién'
but wili serve to indicate the maiﬁ provisions._'

(a} iny part of the ﬁroperﬁy of the bankrupt Which consists
off land burdened with oncrous covenants; shares or stka in
cpmpaniés,-unprofitable contracts or any other unsaleable, or not
readily salezble, property involving onerous ovligations may bé
disclaimed by the trustee by uriting at any time within 12 monthes
of his appointment or within such extended'periOﬂ as may be
allowed by the court. If the properiy has only c&me to the
tnowledge of the trustee m.re than one menth after his appoiniment,
he may‘disclaim within 12 months aflter he hos become aware of 1t.

(b) Trne effect of the disclaimer is to ueterminu‘as from iis
date the rights, interests end lisbilities of the bankrupi in
respect of the property disclaimed, and to discharge'the trustece
of personal 1liability in reépect of it as from the date on wiiich
it vested in him, but, save in so fur as necessury to rvlesse the

banxrupt and his trustee from liability, it does nol allect the
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rights of third parties.

(c¢) A trustec mey not disclzim & leas

34}

excent with leave of
the court, and the court mey reguire notice to persons intereste.
and may impose terms as a condition of granting leave, and may meke
orders regarding fixiures, tensnt's improvements, ectec.

{(d} If eny person interesied in the property applies in
vriting to the trustes recw ring him to decide whether to disclaim
or not, the trustee must within 28 days give notice ~hether he
wishes to disclaim or not, and camot disclaim thereafter, This
provision applies alec to contracts.

g) Thie court may, on the application of any person entitled
to'thé benefit or subject tc the burden of & conitract made with
the bankrupt, make an order rescinding the contract on appropriate
terms. as to psyment of dﬁméges Tor which the person concerned nmay
prove in the bankruntey.

(r) The court may, on application by any person clsiming any
interest in the disclaimed property, or under any lisbility not
disqharged by the Act in respect of the disclaimed properiy, moke
én order vesting the property in any nerson entitled to it. IT
the disclaimed property is & leashold tie cowt will not make
such an order in favour of any person deriving right from the
banirupt (e.g., as under-lesseec or morigagce) excent upon terms
making that person subject to the same lisbilities and obligations
as the benkrunt under the lease.

{g) Any person injured by the operation of & disclaimer
shall be deemed a2 creditor of ihe bankrunt to thu extent o the
injur;s, and may prove for seome in the bankruntey.

(h) vhere by operastion of law, land vests in the Crown
which is subject toa rentcharre, on & disclaimer by a trustee in
bankruptcy, that imposes no personal lisbility on the Crown or
its sueecessors in title for the rentcharge.

3 Scots law, Although no corresponding mrovisions as to

discleimer appeer in the Scottish RPankrurtcy stetutws, the common
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law operates to much the seme cffect, It is setiled thsot =
trustee in secuestiration is not bound to take up and lnvest
himself with contracts of the bankrupt which are of an onerous
character (Goudy p. 282). If he does so repudiate, however, the
person injured thereby will be entitled to claim dameges Tor
breach and rank on the bankrurt estate.

In relation to partiéular types of contracti:-

{a) ngg; Yhere land is held by the bak rupt on feu the
trustee may abandon it., The pozition then is thet he is not
the vassal in a ouestion with the superibr. The benlrupt is the
entered vassal and the superior, since the bankrupt will have
failéd to pay the reddendp, liey exercise the‘rights available
to him against the land, €.fley Ne may irritate the feﬁ and take
back the land. JIf the supericr does not do so the banirupt
rerains the vassal but the guperior cammot pursue him on the
personal obligation. In effect, if the supericr does ﬁot irritate,
there is a position of stalemate since the bankrupt can never
subsequently use the landrfor any development with the threat of
irritency remaining. (see iitchell's Trs. v Pearson 1834 12 & 322),

(b) Leases. If the lease contains a provision which
exceludes assigneesllegal and voluntary of the tenant, the right of
the trustee tq take up the lease depends upon the iessor being
agreeable. If there is 0 such provision, or if there is such a
provision and the lessor is willing to accept the trustee, the
trustee may take up the lease. It is open to the trustee, however,
to renounce the lease if.it is onerous, in which event the 1cessor
mey claim damages, which will be the diff'erence between the rent
Payable under the lease and that vhich he can obtain Zrom another
tenant. (Goudy pp. 283, 284). |

(¢)  pExecutory Contrscts. The rule is that the trustee can

repudiate any executory contract which he considers onerous,.
leaving the other party to clsim damages. If the contract is
personal in character the trustee cannot take it up, but if it is

of a pecuniary or patrimonial character he can zlmost selways assume
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the beneficial enjoyment of it for the creditors. (Coudy pp. 284,
285), It is settled that the trusiee nmust intimate his intention
to tare up or renounce thne contiract within s reasone le time und
the courts will determine what i1s "reasoaavle™ in the individual
circumstanées of' each case.

L, Advantages and Disadvantages of Statutory Provisions and
Commnon Law.

These may be summarised thius:-

(a) Time within which Disclesimer must be made. The provisions

of the statutory law in ¥ngland ensile the trustee and the other
party to the contract to determine with greater precision the
time within which a decision as to disclaimer must be made. The
statﬁtory period is 12 months (although the court may extend it),
but the other party may reguire a decision within 28 days by
applying to the trustee reguiring him to maeke his election.
Alternstively the other party may apply to the court for an order
rescinding the contract. In Scoiland at common law there is no
specified periocd but the trustee, if he delays unduly, may find
that thz court cosiders the delay unreasongble and may not rermit
him to teke up the contraect. ©he advantages and disadvantages of
these two approaches are largely a matter for guidance by the
members of the.Wofking Party who have practical experience of
sequestration, and their views would be valuable. |

(b) Land. The position under statutc in %nglami is that
any person claiming an interest in the disclaimed property nay
apply to the court for an.order vesting thé property in him.
vhere the property is leasehold, the court may not mske an order
in favour of any person cléiming under the bankrunt, e.g., sn
under~lessee or morigagee, cxcept upon Lhe terms of making such
nerson subject to the same lishilities and obligations s the
bankrupt under the lease.

In Scotland the position at common law may be considered in

various possible situations,



(i} ¥eu - no heritable securities and no leascs.

In such & case the superior normally moy irritate and recover

ovnersiip of the dominium utile. This remedy will usuzlly be

available and uscful except:- (&) Lhere the irritency Ob non

soluter canonem is not expressed or is expresscd ss available

years

o

upon ¢ years arrears and the feudﬁt& is not in arrears for 2
at the time of the sequestfation and no convenﬁional irritancy in
resyect'of any other breach o feuing coiditions has occurred. his
nroplem can usually be overcome either by weiting until the 2

vears' srresrs build up or by making some arrangement with the
trustee vhereby, on being indemnified against any clsims and costs,
the trustee will cdnvey_the land to tha‘supérior. (b) here

the dorinium utile is not worth the feuduly and the site is =

lisbility. (I have inmpractice had s case where land was burdened
with a large Teuduty but was covered with slag hesps so that, on

compulsory scquisition, the supcriority and the dominium utile

both had & negative value.) 1n such a case the land would be
sterilised, ¢t least until changes in circumstances or in market
conditions made the land of some value, when the superiocr could
irritate with sedvantage. It ir difficult to see how a right in
the courd to make g vesting order would be of assistance: neither
the supericr nor anybody else would ask for cone.

(ii) ¥eu burdened by heritable securities.

The heritable security will give the heritable creditor right to
sell or foreclese., If the land has any value,-the credltor can
realise it. Therce 1s no necd of any procedure for obtaining e
vesting order. IT there is no security worth realising the heri-
table creditor has 10 liability to thc superior. HWe woudd ocimply
permit the superior to irritaste, wirich would hsve the ufi'ect of

cutting down the sceurity.

(1ii) ieu subjeet to leascs (bonkrunt lessor).
Tf the rental income is nmore valusble than the feuduty and the

expense of Iimplsmenting the other conditions of tha Icu as to



maintenance ol the property, there wilil e some velue in the
pronerty and the trustee will take it over and realise it for the
benefit of the creditors. 1o that is not the nositicon, the tenants
sre 2t risk of losing thelr rights through irritancy by the suverion
but if their tenancy rights are worth wprotecting, even gt cost

of maying the greater sum necessgry to fulfil the feuing condi tions,
it will usuelly be poznible to acqguire tho property from the
trustee on payment of a nominel price and the expenses of the
tréanssction. 1i the itenants sre unwillling to incur the expenses

of ownersiiip, they may take no action but will lose their tenancy
rights on irritancy. This is much the same position as in ZIngland,
where lessees can only toike over the nroperly on condition of
implementiing the ligbilities and obligatvions of the bansrupt.

(iv) Feu sutject to heritable securities and leases.

Tre pights of the tensnts are valid againét the heritsble crediior.
"he heritable creditor may sell or Toreclose, suliject tc the
tenants' rights. I1If the propertiy hes no value in excess of the
feuduty the superior way ultimately irritate but the tevants

may wnrobect thelr rights by fulfilling the feuing conditions.
¥ X

(v) Lesse - (banikrurt lessee. The lease will be termin-

gble through non-payment of rent and the landlord can re-let without
the need of any court procedure.

5. Conclusions. The argusents in favour of introducing the

right of disclaimer are:-

(i) It mekes the bankruptcy stalute s »ore comprehensive
code of the lawv,

(i1) 1t brings the law of Scotlsnd more nearly into harmony
with that of Englard.

(i1i) It provides clear periecds within which the right ot
disclaimer can be exercised.
Cn the other nand:-

(1 The existing common lsv hen much the same elfect as the

statute laow in England snd there have been no complzints, so far
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as 1 um avere, of defects iﬁ it.

(27 Although the statutory mprovisions ss to time of dis-
claimer are more precise, they are alsc more rigid.

(3) Unless there are valid criticisms of the operation of
the common law, is the Scottish Law Commission justified in
recommending that it be superseded by statute merely in order to

make the statutory code more complete?

B, LIQUIDATICN

6. English Law. The rights of a ligquidator to disclaim onerous

contracts of the insclvent company are virtually idestical to those
of a trustee in banikruplcy - s. 523 of the Comnanies Act 1648
repeats almost exscily the provisions of s. 54 of the Rankrunicy
set 1914, €. 323 does not aprly to a company which is wound unp

in Scotland.

7 scots Law, The position of a liquidator in “cctland as to
renouncing cnercus contracis is similsr to thrt of & trustee in
bensruptey - he may disaffirm the contract asnd the-other navity

mey clein and rank for damages (Asphaltic ILinmestons Co 1Ltd v

Cornoretion cf Glasgow 1907 ~.C. 463).

ta Conclusions. The situsticn is broedly similay to banikruptey

and the arguments for and apainst inclusion of disclaimer
rrovisicns in relcestion to companies wound up 1in Scotland are the

serme ac in tre case of baniirunicy - see psragraph £ gupra.



Regiatraition
of Tieelarsticn
of Insclvency

First Feelting
of Creditors

Trustee’s and
Commissioners'
appointment

Putlication of
eppointment of
Trustee

Bankzrupt's (and
third perties';
exanins tion

tefore Yrustee

before Court

Date for
lodging claims

Second meeting
of creditors

Subsequent -
meetingg of
croditors

Tistritution
of Dividends

Temov: 1l of
Bankrunt's
name from
Tegister of
Barkruptcies
cte.

Registretion
of Notice of
Hemoval

(e

APFLIDIN E

VIDIMUS CR TINE-TAPLE Cj VCLUNTARY

Ciie
DECLARLATTON OF INSCIVIHEY PROCLDURE

Vithin seven deys of tie execution of the declara-
tion (which contains the statement of affairs)
the interim trustee registers tite declaration in
the Register of Bgnkruptcles and Reglster of
Inhibitions and Adjudicaticans.

Interim Trustec summons rirst lLeeting witiin
twenty-eight days of registrstion o cdeclarstion
of insclvency on seven deys' notice in Zdinbursh
Gazette and in newspaner circulsting in the
distriet. Postal notice tec creditcrs.

Trustee and up to {'ive Commicsiocners appointed.
Abvreviate of awpointment of Trustee to te
registered by the trustee in Register of Bankru-
pteies and in Register of inhibitions and
dijudicst._ons within seven dsys of leeting. AT
the samc time intimetion of names and zddresses
of Commissioners to be nade to Accountant of
Court.

In Edinburgh Gazette within seven days ol the
Registration of Avvreviste of Appointment.

v'ithin four months of date of registration of
declaration of insolvency bankrurt (and others)
to sttend on Trustee for exaninetion without '
warrant of Court. Advertisement of diet in
mdinburgh Gazette and newspaper circulasting in
the district, end circuiar notice to creditors.

If necessary, formal examingtion uwpon oath before
Sheriff. Diet not socner then fourteen days nor
later than twenty~eight days from date of
application,

v'ithin six months f'rom daste of registretion of
geclarstion of inscivency.

Vviithin two months folliowing expiry of twelve
months from date of registrstion of declerstion.

At six-monthly intervsls or at such longer or
shorter periods as night be fixed by Commicsionersa

Cn dates decided by Commimsioners.

After three months from date of registration of
declareticn of insolvency Tollowing upon
sprlication by Bankrupt, with consent o T'rustee,
to Accourntent oi Court.

iThen name removed, Notiece of Removal registercd
in Register of Inhibitions and Adjudlcations.



149

menewal of nemorandum for repgistration of Inhibitions and

Inhibition Adjudicotions tc be presented by trustee at
intervals ¢l five years from date of first
registration.



1. Bankrupt's name,
designation and
address,

2. Creditor's full
name, designation
and address .

3. Amount of elaim
in words not figures,

4. If any security is
held for the debt adad
"except" and give par-
 ticulars including
your valuation of each
security. If there are
other obligants give
their names and addr-
esses. Fach security
must be professionally
valued and the valus-
tion should bte lodged
with the claim.

5. If ereditor is =
partnership sign the
Firm's Trading Title
and add "By" A.B.
Partner in said firm.
If creditor is & limi~
ted company then the
certificate must be
signed by a director,
secretary or duly
authorised officer,

the elaim must be under

the Common Seal or
under the hand of some
official duly author-

igsed in that behalf and

the fact that the
afficer is so suthori-
sed must be so stated.

APPENLIX F

CLAIM IN BANKRUPTCY

I/Vie hereby certify that on
197 , the date of the Bankruptey Of

there was and still is owing tog'

the sum ofs'

in accordasnce with the annexed or
attached detailed statement which I/¥e
have signed as relative hereto.

I/Vie further certify thet ne part of said
sum has been paid or compensated and

that no security is held for the same,
and there are no obligants bound for n
the Debt other than the said Bankrupt.

And I/We eclaim to vote and rank in
the said bankruptcy in terms of this
certificaete conscientiously believing
the same to be true.

Dated at
day of

* ¥ e B Se e this L IR I I N R )

197 .
5e

LR N I R N N I N RS A A NN W A

LR AL B B B BN I B IR O B BN BN B N NP AN BB BRI B IR NN

MANDATE

Name and 9d0TESS eeevrrescvcnnsconsess

of mandstory

LA R L L B L B NI B B BB I B )

SIR,

'.-........’I..'IIll...jg-?.l

You are hereby authorised to attend, vote, and

ECt for LA B L BN B BT R A A N K

at all Meetings to be

held under the bankruptCy Of seeeecccscccsccncees-

designed in the gbove Claim, with the ssme powers
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as belong to

5.

LR BE BB B R N I R N BRI B B R I RN B R Y

LIS B B B R B I B B BN B B ORI B BE A BN SRR Y

" Note: This style is based on the form recommended by the
Institute of Chartered Accountants.



