R AR R L %, X

Scottish Law

(8COT. LAW COM. No. 95)

REPORT ON DILIGENCE AND DEBTOR
o PROTECTION

Volume Two
Appendices

(2 volumes not sold separately)

Laid before Parliament
by the Lord Advocate
under section 3(2) of the Law Commissions Act 1965

Ordered by The House of Commons fo be printed
13th November 1985

EDINBURGH
HER MAJESTY'S STATIONERY OFFICE



Recovery of
rates and taxes
etc,

1947 c. 43
1970¢c. 9
1983 ¢c. 53

1983 ¢, 55

1856 ¢c. 56

The Debtors (Scotland) Bill

PARTY

RECOVERY OF RATES AND TAXES ETC.

100.—(1) The enactments mentioned in Schedule 5 to this Act shall
have effect subject to the amendments specified therein.

(2) A poinding and sale in pursuance of a summary warrant granted
under or by virtue of any of the following enactments—

(a) section 247 of the Local Government (Scotland) Act 1947,
(b) section 63 of the Taxes Management Act 197C;
(c) paragraph 3 of Schedule 1 to the Car Tax Act 1983;
(d) paragraph 6 of Schedule 7 to the Value Added Tax Act
1983;
shall be proceeded with in accordance with Schedule 6 to this Act.
(3) No person shall be imprisoned for failure to pay rates or any
tax.
(4) Section 248 of the Local Government (Scotland) Act 1947 and

section 64 of the Taxes Management Act 1970 (priority of claims for
rates and taxes over other claims) are hereby repealed.

(5) The following provisions of the Exchequer Court (Scotland)
Act 1856 are hereby repealed—

(a) in section 28 (extracts of exchequer decrees), the words
from “except that” to the end;

(b) sections 29 to 34 (special modes of diligznce for the
enforcement of Crown debts);

(c) section 36 (effects of deceased Crown debtor may be attached
by arrestment or poinding);
(d) section 42 (preference of Crown over other creditors).
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EXPLANATORY NOTES

Clause 100

This clause deals with diligence on summary warrants granted for the recovery of
rates and taxes and abolishes Exchequer diligence and imprisonment for non-payment
of rates and taxes.

Subsection (2)
This subsection implements Recommendations 7.4 (para, 7.20) and 7.5 (para. 7.22).

Subsection (3)
This subsection implements Recommendation 7.17(1) (para. 7.80).

Subsection (4) _
This subsection implements Recommendation 7.19 (para. 7.106).

Subsection (5) . o
This subsection implements Recommendation 7.18 (para. 7.92).
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EXPLANATORY NOTES

PART VI
MESSENGERS-AT-ARMS AND SHERIFF OFFICERS

101.—(1) The Court of Session may by act of sederunt in respect
of officers of court—

(a) regulate their organisation;

(b) regulate their training and the qualifications required to
obtain a commission as messenger-at-arms or sheriff officer;

(c) regulate their conduct in exercising their functions;

(d) regulate the scope of their official functions;

(e) make provision prohibiting the undertaking by them of
extra-official activities which appear to the Court to be
incompatible with their official functions;

(f) make provision permitting the undertaking by them of other
extra-official activities, mot appearing to the Court to be
incompatible as aforesaid, which are undertaken by them
for remuneration, and the act of sederunt may attach
conditions to any such permission; '

(g) prescribe the procedure in respect of applications for a
comrmission as messenger-at-arms under section 103 of this
Act or as sheriff officer;

(h) prescribe the procedure in disciplinary proceedings against
them under section 105 of this Act, and provide for the
remit of any such proceedings from the Court of Session to
a sheriff principal, from one sheriff principal to another
sheriff principal and from a sheriff principal to the Court
of Session;

(1) make provision for the keeping of accounts by them and the
auditing of those accounts;

(J) make provision for the keeping of records by them and the
inspection of those records;

(k) make provision in respect of the finding of caution by them;

(1) make such other provision as may appear to the Court to
be necessary or proper.

(2) No extra-official activity (not being an activity prohibited or
regulated by an act of sederunt made under subsection (1)(e) or ()
above) may be undertaken by an officer of court for remuneration
unless the officer of court obtains the permission of the sheriff principal
from whom he holds a commission to his undertaking the activity,
but the sheriff principal shall not withhold such permission unless it
appears to him that the undertaking by the officer of court of the
activity would be incompatible with the officer of court’s official
functions.
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Clause 101
This clause considerably extends the Court of Session’s powers to make regulations
concerning ofﬁcers of court, thus implementing Recommendatlon 8.5 (para. 8.34).

Subsection (1): ‘
Paragraph {a) unpiemcnts Recommendation 8.9 (para. 8.61).

Paragraph (b) implements Recommendation 8.8(1) (para. 8.56).

Paragraph (c) implements Recommendations 8 23 (para 8. 130) 8.24 (para. 8.135)
and 8.25 (para. 8.137).

Paragraph (d) implements Recommendation 8.22(a)-(para. 8.125).

Paragraph {e) implements Recommendations 8.19' (para. 8.110) and 8.20 (para.
8.113). _ : :

Paragraph (f) implements Recommendations: 8.19 (para. 8.110), 8.20 (para. 8.113)
and 8.21 (para. 8.121).

Paragraph (g) i'mpl'eméhté Réc_:dmmendatibn,S.SG). (para. 8.56).

Paragraph (h) 1mplements Recommendauons 8. 12(6) (para 8.84) and 8.13 (para.
8. 87}

Paragraphs (i), (j) and (k) implement Recommendation 8.22 (para. 8.125).

: Subsectwns 2) aud (3) , -
These subsections lmplement ReCOmmendatlons 8.19 (para 8. 110) and 8.21 (para.
8.121).
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(3) The sheriff principal may attach conditions to any permission
granted by him under subsection (2) above.

102.—(1) There shall be a body, (to be known as“the Advisory
Council on Messengers-at-Arms and Sheriff Officers” and in this
section called“the Advisory Council”)-whose duties shall be to advise
the Court of Session on the making of any act of sederunt under
section 101 of this Act and generally to keep under review all matters
relating to officers of court.

(2) The Advisory Council shall cons.ist-df—

(a) the following persons appointed by the Lord President of
the Court of Session— _

(i) a judge of the Court of Session who shall act as
chairman;
(i) 2 sheriffs principal;
(iit) 2 officers of court; and
(iv) asolicitor; and
(b) one person appointed by the Secretary of State,

. (3) The secretary of the Advisory Council shall be a full-time clerk
of court or sheriff clerk appointed by the Secretary of State.

(4) The members of the Advisory Council shall, so long as they
retain the respective qualifications specified in subsection (2) above,
hold office for 3 years and be eligible for reappointment.

(5) Any vacancy in the membership of the Advisory Council
occurring by death, resignation or other cause prior to the expiry of
3 years after the date of appointment of the member whose office is
so vacated shall be filled by the appointment by the person by whom
that member was appointed of another person possessing the same
qualification:

Provided that any person appointed in pursuance of this subsection
to fill a vacancy shall remain a member of the Council only until the
expiry of 3 years after the date of the appointment of the member
whose office is so vacated, but shall be eligible for reappointment.

(6) The Advisory Council shall have power to regulate the
summoning of meetings of the Council and the procedure at such
meetings; and at any such meeting 3 members shall be a quorum.

103.—(1) The Court of Session, on an application made to it, may
find the applicant suitable to be appointed as a messenger-at-arms
and recommend such appointment to the Lyon King of Arms; and,
on receipt of such a recommendation, the Lyon King of Arms may
grant the applicant a commission as a messenger-at-arms.
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EXPLANATORY NOTES

Clause 102 ‘

This clause establishes the Advisory Council on Messengers-at-Arms and Sheriff
Officers with the functions of advising the Court of Session on making acts of sederunt
affecting officers of court and of keeping matters relating to officers under review.
Subsections (1) and (2) implement Recommendation 8.5(2) and' (3) (para. 8.34).

Clause 103

This clause introduces a new procedure for appointment of messengers-at-arms and
regulates their functions. By retaining the separate office of messenger-at-arms it
implements Recommendation 8.2 (para. 8.16)- :

Subsections (1) and (5)
_These subsections implement Recommendation 8.4 (para. 8.28).
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(2) An application under this section shall be incompetent unles
the applicant holds a commission as a sheriff officer.

(3) A messenger-at-arms shall not be authorised by his commissios
as messenger-at-arms to execute a warrant granted by a sheriff o
sheriff clerk. -

(4) A messenger-at-arms shall cease to be entitled to hold :
commission as messenger-at-armis if he no longer holds a commissior
as a sheriff officer. L o o

(5) Any rule of law and any other enactment regulating th
appointment of messengers-at-arms shall cease to have effect.

Inspection of 104.—(1) The sheriff principal—

k. . . . . .
ot (2) may from time to time in relation to any sheriff officer wh
hold a commission from him, and

(b) shall, if directed to do so by the Court of Session in relatior
to any sheriff officer who also holds a commission a
messenger-at-arms,

appoint such a person as he thinks fit to inspect the work or particula
aspects of the work of that officer in his capacity as sheriff officer and
if he also holds a commission as a messenger-at-arms, in his capacity
as a messenger-at-arms.

(2) A person appointed under subsection (1) above may, and, i
the Court of Session directs the sheriff principal so to require shall
be required by the sheriff principal to make enquiry as to extra-officia
activities undertaken for remuneration by any officer of cour
concerned.

(3) A person appointed as aforesaid shall make a report of his
inspection and of any enquiry under subsection (2) above to the sherif:
principal and, if the report is concerned with the work or extra-officia
activities of any messenger-at-arms, shall send a copy thereof to the
Court of Session.

(4) A person appointed as aforesaid shall be entitled—

(a) to a fee, unless he is employed full-time in the civil service
of the Crown; and

(b) to payment of his outlays incurred,

in connection with an inspection and report under this section, such
fee and outlays being payable out of money provided by Parliament.

Irlllvest{ijgatioll of 105.—(1) This section applies where—
aucge . . .
misfonduct_ _ (a) a report under section 104(3) of this Act discloses that an

officer of court may have been guilty of misconduct;
200



EXPLANATORY NOTES

Subsections (2) and (4) :
These subsections implement Recommendatlon 8.8(5) (para. 8.56).

Subsection (3) -

This subsection implements Recommendatxons 7.2 (para. 7.11) and 8.6(1) (para.
8.40}.

Clause 104

This clause empowers the Court of Sesswn ora shenff principal to appomt a person
to inspect the work of an officer of court or a firm of officers. It implements
Recommendations 8.10 (para. 8.66) and 8.11(1) (para. 8.73)..-

Clause 105

This- clause deals with. proceedings against officers of:court in- respect of alleged
misconduct. It 1mplements Recommendauon 8.12(1) to (3) and (7).(para. 8. 84).
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(b) a report by a sheriff or a complaint by any other person is
made— '

(i) to the Court of Session alleging misconduct by a
messenger-at-arms;

(ii) to the sheriff principal from whom a sheriff officer
holds a commission alleging misconduct by the officer;
or '

(c) any judge of the Court of Session, or a sheriff principal, has
reason to believe that an officer of court may have been
guilty of misconduct.

(2) Where this section applies, a judge nominated by the Lord
President of the Court of Session, or the sheriff principal, after giving
the officer of court an opportunity to admit or deny the misconduct
or to give an explanation of the matter, may appoint a solicitor to
investigate the matter ualess the officer of court—

(a) admits the misconduct in writing, or
(b) gives a satisfactory explanation of the matter.

(3) Where the solicitor after carrying out an investigation in
pursuance of subsection (2) above is of the opinion—

(a) that there is a probable case of misconduct and that there
is sufficient evidence to support such a case, disciplinary
proceedings shall be brought at his instance against the
officer of court before the relevant court; or

(b) that there is not a probable case of misconduct or that there
is insufficient evidence to support such a case, he shall report
that fact to the relevant court.

(4) The solicitor shall be entitled to a fee, and to payment of his
outlays incurred, in connection with an investigation and disciplinary
proceedings brought by him under this section, such fee and outiays
being payable out of money provided by Parliament.

(5) The relevant court may award expenses in any disciplinary
proceedings brought under this section in favour of or against either
party to the proceedings; and for the purposes of this subsection the
party bringing the proceedings shall be deemed to be the Secretary
of State.

(6) Where expenses are awarded under subsection (5) above in
favour of—

(a) the officer of court, the expenses shall be recoverable by
him from the Secretary of State;

(b) the Secretary of State, the expenses shall be recoverable
from the officer of court by the Secretary of State, who shail
pay any expenses so recovered into the Consolidated Fund:

Provided that it shall be incompetent to enforce payment of expenses
recoverable under paragraph (a) above by any diligence.
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(7) If the person appointed under section 104(1) of this Act is
solicitor, that person may be appointed as solicitor under subsectior
(2) above.

(8) In this section“the relevant court” means whichever of the Cour:
of Session or the sheriff principal made the appointment unde:
subsection (2} above.

(9) In this section and section 106 of this Act“misconduct” includes
conduct tending to bring the office of messenger-at-arms or sherif!
officer into disrepute.

106.—(1) Where the Court of Session becomes aware that
messenger-at-arms has been convicted by a court of any crime oz
offence, it may make an order finding that the messenger-at-arms
should be suspended from practice or deprived of office.

(2) Where the sheriff principal from whom a sheriff officer holds
a commission becomes aware that the sheriff officer has been convicted
by a court of any crime or offence, the sheriff principal may make
an order suspending the sheriff officer from practice, or depriving
him of office, in that sheriffdom.

(3) Subsections (1) and (2) above are without prejudice to section
4(3)(b) of the Rehabilitation of Offenders Act 1974; and in those
subsections“crime or offence” means any crime or offence of which
the officer of court has been convicted before or after he was granted
a commission as an officer of court, other than any crime or offence
disclosed in his application for such a commission.

(4) Where—

(a) a messenger-at-arms at any time admits in writing that he
is guilty of misconduct; or

(b) the Court of Session at the end of disciplinary proceedings
under section 105(3)(a) of this Act is satisfied that a
messenger-at-arms is guilty of misconduct,

the Court of Session may make one or more of the following orders—

(1) an order finding that the messenger-at-arms should be
suspended from practice or deprived of office;

(ii) an order imposing a fine on the officer of court not exceeding
£2,500 or such sum as may be prescribed;

(iii) an order censuring him;
(iv) if the misconduct consists of, or includes, the charging of
excessive fees or outlays, an order decerning for repayment

by the officer of court of the fees or outlays, to the extent
that they were excessive, to the person who paid them.

(5) Where—

(a) a sheriff officer at any time admits in writing that he is guilty
of misconduct; or
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EXPLANATORY NOTES

Clause 106 o
This clause confers certain powers on the Court of Session and the sheriffs principal
as disciplinary authorities in dealing with offences or lmsconduct committed by officers

of court.

Subsections (1) to (3)
These subsections implement Recommendation 8.14 (para. 8.89).

Subsecnon.s* (4) to (8)
These subsectlons 1mplement Recommendatlon 8. 12(4) (5) and (8) (para 3.84).
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(b) the sheriff principal at the end of disciplinary proceedings
under section 105(3)(a) of this Act is satisfied that a sherifi
officer is guilty of misconduct,

 the sheriff principal may make one or more of the following orders—

(i) an order suspending the sheriff officer from practice, or
depriving him of office, in that sheriffdom;

(ii) an order mentioned in subsection (4)(ii), (iii) or (iv) above.
(6) Where an officer of court fails to comply with an order under

this section imposing a fine on him, the Court of Session or, as the
case may be, the sheriff principal may make an order—

(a) decerning for payment of the fine an extract of which shall
contain a warrant in the prescribed form which shall have
the same effect as an extract of a decree mentioned in
section 112 of this Act; or

(b) under subsection (4)(i) or (5)(i) above.
(7) In subsection (4)(ii) above“prescribed” means prescribed in
regulations made by the Secretary of State by statutory instrument,

and any such reguiations shall be subject to annulment in pursuance
of a resolution of either House of Parliament.

(8) Any fine imposed under this section shall be recoverable by the
Secretary of State and shall be paid by him into the Consolidated
Fund.

107.—(1) The Court of Session shall cause intimation to be made
of any order under subsection (1) or (4) of section 105 of this Act to—

(a) every sheriff principal from whom the messenger-at-arms
holds a commission as a sheriff officer;

(b) the Lyon King of Arms.

(2) The sheriff principal shall cause intimation to be made of any
order under subsection (2) or (5) of that section—

(a) to every other sheriff principal from whom the sheriff officer
holds a commission as a sheriff officer; and

(b) if the sheriff officer holds a commission as a messenger-
at-arms, to the Court of Session and the Lyon King of Arms.

(3) On intimation under this section of an order under subsection
(1), (2), (4)(i) or (5)(i) of the said section 106—

(a) to a sheriff principal, the sheriff principal shall make an
order suspending the sheriff officer concerned from practice,
or (as the case may be) depriving him of office, in the
sheriffdom;

(b) to the Lyon King of Arms, the Lyon King of Arms shall
suspend the messenger-at-arms concerned from practice or
(as the case may be) deprive him of office.

206



EXPLANATORY NOTES

Clause 107 | 3 e

This clause details the effect which a penalty imposed by one disciplinary authority
has on other commissionis held by the officer. It implements Recommendation 8.15
(para. 8.91). > SR
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(4) Subject to subsection (3)(b) above, it shall be incompetent for
the Lyon King of Arms to discipline a messenger-at-arms or suspend
him from practice or deprive him of office.

108. Any decision of a Lord Ordinary or a sheriff principal under
section 105(5) or section 106(1), (2), (4) or (5) of this Act shall be
appealable to the Inner House of the Court of Session, but the
decision of the Inner House on any such appeal shall be final,

109.—(1) The execution by an officer of court of diligence, or of
a warrant in any proceedings, shall be null if the subject matter of
the diligence or proceedings—

(a) is one in which the officer of court has an interest as an
individual; or

(b) consistsof orincludes a debt to which any of the circumstances
mentioned in subsection (2) below apply.

(2) This subsection applies to the circumstances where the debt is
due to—

(a) acompany or firm, and the officer of court—

(i) is a director or partner of that company or firm or
holds by himself, or along with a business associate or
with a member of his family, a controlling interest
therein; or

(i) has a pecuniary interest in that company or firm and
the principal business of the company or firm is the
purchase of debts for enforcement;

(b) a business associate of the officer of court, or to a member
of the officer of court’s family;

(c) a company or firm, and a business associate of the officer
of court or a member of the officer of court’s family—

(i) is a director or partner of that company or firm or
holds a controlling interest therein; or

(ii) has a pecuniary interest in that company or firm and
the principal business of the company or firm is the
purchase of debts for enforcement.

(3) Any reference in subsection (2) above to—

(a) a business associate of an officer of court shall be construed
as areference to a co-director, partner, employer, employee,
agent or principal of the officer of court;

(b) a member of an officer of court’s family shall be construed
as a reference to the wife or husband, a parent or child, a
grandparent or grandchild, or a brother or sister of the
officer of court (whether of the full blood or the half-blood
or by affinity) and in this paragraph shall include any relative
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EXPLANATORY NOTES

Clause 108
This clause regulates appeals arising out of disciplinary proceedings.

Clause 109 : _
. Thisclause makes the execution of a court warrant (connected with diligence, citation
or otherwise) null if the officer or a closely connected person, company or firm has
an interest in the subject matter of the warrant. It implements Recommendations 8.16
(para. 8.96), 8.17 (para. 8.100)-and 8.18 (para. 8._104). .
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of the officer of court mentioned therein whether or not the
relative’s parents are or were married to each other;

(c) a controlling interest in a company shall be construed in
accordance with paragraph 13(7) of Schedule 4 to the
Finance Act 1975. o
(4) In subsection (3)(a) above“principal” does not include a principal
in a contract for the execution of diligence or of a warrant in relation
to the debt concerned. | :

110. There shall cease to have effect any rule of law whereby, if
an officer of court has been found liable to a creditor for negligent
delay or failure to execute diligence, or for other fault in the execution
of diligence, the damages payable by the officer of court are determined
solely by reference to the amount of the debt.

111.—(1) An official identity card shall be issued to—
(a) every messenger-at-arms;
(b) every sheriff officer,
by or on behalf of the person from whom he holds his commission.

(2) On being requested to show his credentials while performing
his official functions, a messenger-at-arms or a sheriff officer shall
exhibit his identity card.
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EXPLANATORY NOTES

Clause 110

This clause amends the law relating to the quantification of damages claimable by
a creditor against an officer for negligent failure or delay to execute diligence. It
implements Recommendation 8.26 (para. 8.141).

Clause 111

This clause makes provision for identity cards for officers of court. It implements
Recommendation 8.27 (para: 8.145).
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PART VII

WARRANTS FOR DILIGENCE AND CHARGES FOR
PAYMENT

112.—(1) Every extract of a decree for the payment of money, or
amongst other things for the payment of money, which is pronounced
by—

(a) the Court of Session;
(b) the High Court of Justiciary; or
(c) the Court of Teinds,

shall contain a warrant in a form prescribed by act of sederunt or,
as the case may be, by act of adjournal which shall have the effect
of authorising— '

(i) the charging of the debtor to pay to the creditor within a
period specified in the charge the sum or sums specified in
the extract and any interest accrued on the sum or sums
and, in the event of failure to make such payment within
that period, the execution of an earnings arrestment against
the debtor’s earnings and the poinding of articles belonging
to the debtor and, if necessary for the purpose of executing
the poinding, the opening of shut and lockfast places;

(i1) an arrestment other than an arrestment of the debtor’s
earnings in the hands of his employer; and

(iii) subject to section 82 of this Act, if the decree consists of
or includes a maintenance order, a current maintenance
arrestment against the debtor’s earnings.

(2) An extract of a decree in an action of poinding of the ground
shall contain a warrant in the prescribed form which shall have the
effect of authorising a poinding of the ground.

113.—(1) This section applies where a creditor has acquired by
assignation intimated to the debtor, confirmation as executor, or
otherwise a right to—

(a) adecree after it has been extracted; or

(b) an obligation contained in a document (an extract of which,
after the document has been registered in the Books of
Council and Session or in sheriff court books, may be
obtained containing warrant for execution) after the docu-
ment has been so extracted; or '

(c) a decree, or such document as is mentioned in paragraph

(b) above, before it has been extracted if the creditor has
subsequently obtained such an extract; or

(d) an order or determination which by virtue of any enactment
is enforceable as if it were an extract registered decree
arbitral bearing a warrant for execution issued by a sheriff;
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EXPLANATORY NOTES

Clause 112
This clause regulates the form and effect of warrants for diligence which are appended
to extract decrees of various courts (see also Schedule 7, paras. 8, 10 and 23). ‘

Subsection (1)

This subsection implements Recommendation 9.1 (para. 9.7), and in so far as it
makes the expiry of a charge for payment of money a precondition of an earnings
arrestment implements Recommendation 6.7(1) and (2) (para. 6.59).

Subsection (2} .
This subsection implements: Recommemdatmn 9. 2(3) (para. 9. 12)

. Clause 113 : e
This clause provides a procednre whereby credltors who acqulre rights to a decree
or other document containing a warrant for diligence can be authorised to do diligence
in.their own names. It implements Recommendation 9.2(2) (para. 9:12).
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(either directly or through a third party) from a person in whose
favour the decree, order or determination was granted or who was

the creditor in the obligation contained in the document.

(2) Where this section applies, the creditor who has acquired a
right as aforesaid may apply to the appropriate clerk for a warrant
having the. effect of authorising the execution at the instance of that
creditor of any diligence autherised by the extract of the decree or
document or by the order or determination, as the case may be.

(3) The applicant under subsection (2) above shall submit to the
appropriate clerk—

(a) an extract of the decree or of the document registered as
aforesaid or a certified copy of the order or determination;

(b) the assignation (along with evidence of intimation to the
debtor of the assignation), confirmation as executor or other
document establishing the applicant’s right.

(4) Where a charge has aiready been served in pursuance of the
decree, order, determination or registered document, then the
applicant may, if—

(a) with his application, he submits the certificate of execution
of the charge in addition to the documents mentioned in
subsection (3); and

(b) his application is granted,

execute diligence in pursuance of that charge.

(5) The appropriate clerk shall grant the warrant applied for under
subsection (2) above if he is satisfied that the applicant’s right is
established.

(6) For the purposes of this section,“the appropriate clerk” shall
be, where the applicant has acquired a right to—

(a) a decree granted by the Court of Session or to a document
registered (whether before or after such acquisition) in the
Books of Council and Session, a clerk of court of the Court
ofSession;_ o R

(b) a decree granted by the High Court of Justiciary, a clerk
of Justiciary;

(c) a decree granted by a sheriff or to a document registered

(whether before or after such acquisition) in the books of
a sheriff court, the sheriff clerk of that sheriff court;

(d) such an order or determination as is mentioned in subsection
(1)(d) above, any sheriff clerk.

114. The granting of letters of horning, letters of horning and
poinding, letters of poinding and letters of caption shall cease to be
competent,
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Clause 114
This clause implements Recommendation 9.2(1) (para. 9.12}.
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115.—(1) The execution of a poinding or an earnings arrestmen
shall be incompetent unless a charge for payment has been serve
on the debtor and the period for payment specified in the charge ha
expired without payment being made:

Provided that this subsection shall not apply to a poinding or a
earnings arrestment executed in pursuance of a summary warrant

(2) The period for payment specified in any charge for paymen
served in pursuance of a warrant for execution shall be 14 days if th
person on whom it is served is within the United Kingdom and 2:
days if he is outside the United Kingdom or his whereabouts ar:
unknown.

(3) Any such charge shall be in a form prescribed by act of sederun
or act of adjournal.

(4) Where any such charge has been served, it shall be incompeten
to execute a poinding or an earnings arrestment by virtue of tha
charge more than 2 years after the date of such service:

Provided that a creditor may reconstitute his right to execute :
poinding or an earnings arrestment by the service of a further charge
for payment.

(5) No expenses incurred in the service of a further charge fo:
payment shall be chargeable against the debtor.

(6) Registration of certificates of execution of charges for paymen
in a register of hornings shall cease to be competent.

116. The following may be executed anywhere in Scotland—

(a) a warrant for execution contained in an extract of a decree
granted by a sheriff;

(b) awarrant for execution inserted in an extract of a document
registered in sheriff court books;

(c) asummary warrant;

(d) a warrant of a sheriff for arrestment on the dependence of
an action or in security;

(e) a precept (issued by a sheriff clerk) of arrestment in security
of a liquid debt the term of payment of which has not
arrived;

and the warrant or precept may be executed by a sheriff officer of—
(i) the court which granted it; or
(ii) the sheriff court district in which it is to be executed.

216



EXPLANATORY NOTES

Clause 115
This clause regulates the form and effect of charges for payment of money.

Subsection (1)
This subsection implements Recommcndatlons 5.1 (para 5.9) and 6.7(2) (para.

6. 59).

Subsecrzon (2) _
This subsection implements Recommendation 5.2 (para. 5. 12)

Subsection (3) -
The subsection implements Recommendanon 5 7(1) (para. 5 32)

Subsections {4) and (5) :
These subsections implement Recommendation 5:6 (para 5.29).

Subsection (6).
This subsection xmplements Recommendanon 93 (para 9. 15)

Clause 116
This clause removes the need for warrants of concurrence where the warrant is to
be executed in a different sheriffdom from that in which it was granted It implements

'Recommendanons 7 15. (para 1. 65) and 9.5 (para 9 26)
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PART VIII
MISCELLANEOUS AND GENERAL

117.—(1) Subject to subsection (2) below, a debtor shall not be
liable to a creditor, nor a creditor to a debtor, for any expenses
incurred by the other party in connection with an application, any
objections to an application, or a hearing held, under any provision
of this Act:

Provided that if—
(a) any such application is frivolous;
(b) the application is opposed on frivolous grounds; or
(c) a party requires a hearing to be held on frivolous grounds,

the sheriff may award a sum of expenses, not exceeding £25 or such
amount as may be prescribed, against the party acting frivolously in
favour of the other party.

(2) This section is without prejudice to Schedule 1 and paragraphs
25 to 33 of Schedule 6 to this Act (expenses of poinding and sale),
and does not apply to any question as to liability for expenses
incurred-—

(a)- under section 1 of this Act;

(b) in connection with an appeal under any provision of this
Act; or :

(c) by or against a person other than the debtor or a creditor
in connection with an application under any provision of
this Act.

(3) In subsection (1) above“prescribed” means prescribed in
regulations made by the Secretary of State by statutory instrument;
and any such regulations shall be subject to annulment in pursuance
of a resolution of either House of Parliament.

118.—(1) Subject to subsections (3) to (5) below, any expenses
chargeable against the debtor which are incurred in—

(a) apoinding and sale;
(b) the service of an earnings arrestment schedule;
(¢} anapplication for, or for inclusion in, a conjoined arrestment
order under section 87(1) or 88(5) of this Act;
shall be recoverable from the debtor by the diligence concerned but
not by any other legal process; and any such expenses which have not
been recovered by the time the diligence is completed or otherwise -
ceases to have effect shall cease to be chargeable against the debtor.
(2) Subject to subsections (4) and (5) below, any expenses chargeable
against the debtor which are incurred in the service of a schedule of
arrestment and in an action of furthcoming or sale shall be recoverable
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EXPLANATORY NOTES

Clause 117
This clause regulates. the liability of debtors and creditors for the expenses of any
court proceedings under the Bill. It implements Recommendation 9.8(1) to (3) (para.

9.44),

Clause 118~
This clause makes provision for the’ recovery from the debtor of dlhgence expenses
which are chargeable against the: debtor

Subsection (1) - SR : w
This subsect:on nmplements Recommendanon 9. 9(1) (para 9. 58)

Subsection (2)
- This subsection implements Recommendation 9.9(2): (para. 9.58).
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from the debtor out of the arrested property; and the court shall grani
a decree in the action of furthcoming for the balance of any expenses
not so recovered.

(3) The sheriff shall, in relation to—
(a) any expenses awarded by him under paragraph7 of Schedule
1 or paragraph 29 of Schedule 6to this' Act; or
(b) any additional sum of expenses awarded by him under

paragraph 8 of Schedule 1 or paragraph 30 of Schedule 6
to this Act,

against the debtor in favour of the creditor, grant a decree for those
expenses.

(4) Where any diligence mentioned in subsection (1) or (2) above
15—
(a) recalled under section 8(2)(a), (d) or (e) of this Act in
relation to a time to pay order;

(b) rendered ineffectual by a sequestration of the debtor’s estate
or a debt arrangement scheme;

(c) rendered unenforceable by virtue of the creditor entering
into a composition contract or acceding to a trust deed for
creditors or by virtue of the subsistence of a protected trust
deed within the meaning of Schedule 5 to the Bankruptcy

1985 c. (Scotland) Act 1985; or ‘

(d) recalled by a conjoined arrestment order;
then—

(i) the expenses thereof which were chargeable against the
debtor shall remain so chargeable; and

(ii) if the debtor’s obligation to pay the expensesisnot discharged
under or by virtue of the time to pay order, sequestration,
debt arrangement scheme, composition contract, trust deed
for creditors or conjoined arrestment order, those expenses
shall be recoverable by further diligence in pursuance of the
warrant which authorised the original diligence.

(5) Any expenses incurred in the execution of diligence and
chargeable against the debtor by virtue of section 18(3) of this Act—

(a) which are not included in the scheme in pursuance of section
18(4) of this Act; or

(b) which are so included in a case where—

(i) the scheme comes into force but ceases to have effect
without a discharge of any of the debts included in the

scheme being granted under section 31(1) of this Act,
or ' '

(ii) the decision confirming the scheme is reversed on
appeal on the final determination of the case,
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Subsection (3) ‘ .
This subsection implements Recommendation 9.9(6) (para. 9.58).

Subsections (4) and (5) _ o
These subsections implement Recommendation 9.9(5) (para. 9.58).
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shall be recoverable by further diligence in pursuance of the warrant
which authorised the original diligence.

(6) The expenses incurred in the execution of a current maintenance
arrestment shall be recoverable by any diligence other than a current
maintenance arrestment, and shalil be so recoverable in pursuance of
the warrant which authorised the current maintenance arrestment.

119. Any sums recovered by any of the following diligences—
(a) apoinding and sale;
(b) an earnings arrestment;
(c) an arrestment and action of furthcoming or sale; or
(d) a conjoined arrestment order in so far as it enforces an
ordinary debt;
or paid to account of the sums recoverable by the diligence while the

diligence is in effect, shall be ascribed to the following in the order
in which they are mentioned—

(i) the expenses of the diligence already incurred;

(ii) any interest, due under the decree or other document of
debt on which the diligence proceeds, which has accrued
at the date of execution of the poinding, earnings arrestment
or arrestment, or in the case of an ordinary debt included
in a conjoined arrestment order which has accrued at the
date of application under section 87(1) or 88(5) of this Act;

(iii) any sum (including any expenses) due under the decree or
such document, other than any expenses or interest men-
tioned in paragraphs (i) and (ii) above.

120. Any of the following diligences—
~ (a) apoinding and sale;
(b) an arrestment and action of furthcoming or sale;
shall cease to have effect if the full amount recoverable thereby—

(i) is paid to the creditor, an officer of court, or any other
person who has authority to receive payment on behalf of
the creditor; or

(i) is tendered to anyone mentioned in paragraph (a) above
and the tender is not accepted within a reasonable time;

and any rule of law whereby the diligence mentioned in paragraph
(a) or (b) above ceases to have effect on payment or tender of the
principal sum of the debt is hereby abolished.
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Subsection.(6)
The subsection implements Recommendation 9.9(3) (para. 9.58).

Clause 119 o :

This clause regulates how sums recovered by diligence or paid while the diligence
is in effect are to be ascribed. It implements Recommendation 9.9(7) (para. 9.58).

Clause120.. -~ -~ .00 7. S

“This clause abolishes the present rule that payment of the amount due under the
decree prevents further steps in the diligence from being taken to recover the expenses
of diligence. It implements Recommendation 9.9(4) (para. 9.58).
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121.—(1) No fees shall be payable by a debtor, in connection with—
(a) any application by him;
(b) objections by him to an application by any other person;
or
(c) ahearing held,
under any provision of this Act, to any officer of any office or
department connected with the sheriff court the expenses of which
are paid wholly or partly out of the Consolidated Fund or out of
money provided by Parliament.

(2) The sheriff clerk shall, if requested by the debtor—

(a) provide him with information as to the procedures available
to him under this Act;

(b) assist him in the completion of any form required in
connection with any proceedings under this Act:

Provided that the sheriff clerk shall not be liable to the debtor for
any failure by him in performing the duties imposed on him by this
subsection.

(3) Subsection (2) above is without prejudice to section 5(2) of this
Act.

122, In relation to any proceedings before the sheriff under any
provision of this Act, the power conferred on the Court of Session
by section 32 of the Sheriff Courts (Scotland) Act 1971 (power of
Court of Session to regulate civil procedure in sheriff court) shall
extend to the making of rules permitting a party to such proceedings,
in such circumstances as may be specified in the rules, to be represented
by a person who is neither an advocate nor a solicitor.

123. At the end of Part II of Schedule 1 to the Legal Aid (Scotland)
Act 1967 (proceedings for which legal aid shall not be given) there
shall be added the following paragraph—

: “S. Proceedings at first instance under the Debtors
(Scotland) Act 1985, other than proceedings in con-
nection with an application under section 1 or 3 of that
Act to a Lord Ordinary or to the sheriff in an ordinary
cause: o
Provided that nothing in this paragraph shall preclude
any third party to proceedings under that Act from
obtaining legal aid in connection with those
proceedings.”.

124.—(1) Sections 43 to 45, 48 and 51 of this Act shall apply to a

landlord’s or superior’s right of hypothec and its enforcement by a
sequestration for rent or feuduty as they apply to a poinding.

(2) Section 43 of this Act shall apply to an arrestment other than
an arrestment of a debtor’s earnings in the hands of his employer as
it applies to a poinding.
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Clause 121
This clanse: contains provisions desngned to encourage debtors to make use of the
courts in connection with applications under this Bill.

Subsection (1)
This subsection implements Recommendation 9.6(3) (para..9.31).

Subsection (2) : ‘
This subsection implements Recommendation 9.6(1) (para. 9.31).

Clause 122
This clause makes provision for lay representatlon in connection with applications
under this Bill. It implements Recommendation 9.6(2) (para. 9.31).

Clause 123
This clause makes provision for legal aid in connection with applications under this
Bill and’ appeals against the grantmg or refusal of such apphcatlons It implements

Recommendatlou 9.10(1) (para 9 64)

Clause 124 .
This clause extends certain new restrictions on poindings to-sequestrations for rent
or feuduty and arrestments. It implements Recommendation 5.51 (para. 5:244).
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125.—(1) An obligation ad factum praestandum which is contained
in a document registered in the Books of Council and Session or in
sheriff court books shall not by virtue of that registration be enforceable
by imprisonment.

(2) A charge of the purpose of enforcing an obligation ad factum
praestandum which is contained in an extract of a decree or of a
document registered as aforesaid shall be incompetent.

126. It shall be incompetent for a creditor to raise an action of
adjudication for debt to enforce a debt payable under a liquid
document of debt unless— ‘

(a) the debt has been constituted by décreé; or

(b) the document of debt or, if the document is a bill of exchange
Or a promissory note, a protest of the bill or note, has been
registered for execution in the Books of Council and Session
or in sheriff court books.

127. The Court of Session may by act of sederunt—
(a) regulate and prescribe the procedure and practice in; and

(b) prescribe the form of any document to be used in, or for
the purposes of—

diligence proceeding— _ _. : _
(i) on an extract of a document which has been registered for

execution in the Books of Council and Session or in sheriff
court books; or

(ii) on an order or a determination which by virtue of any
enactment is to be treated as if it were so registered.

128.—(1) Subject to subsection (7) below and sections 27(5), 34(9),
40(3), 46(2), 62(6), 69(5), 78(5), 87(12), 88(9). and 92(7) of this Act
and paragraphs 5(2), 106(4) and 17(3) of Schedule 6 thereto, an appeal
may be taken against any decision of the sheriff under this Act but
only on a question of law and with the leave of the sheriff; and section
38 of the Sheriff Courts (Scotland) Act 1971 (appeal in summary
causes) shall not apply to any appeal or any further appeal taken
under this Act.

(2) Any appeal against a decision of the sheriff under subsection
(1) above must be taken within a period of 14 days after the date
when the decision which is appealed against was made.

(3) Any decision of the Lord Ordinary on an application under
section 1 or 3(4)-of this Act shall be appealabie but only on a-question
of law and with the leave of the Lord Ordinary.

(4) Except in so far as any provision of this Act otherwise provides,
any decision of the sheriff under this Act or of the Lord Ordinary
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EXPLANATORY NOTES

Clause 125 :

This clause modifies the law relating to the enforcement of obligations ad factum
praestandum contained in. decrees and documents registrable for execution. It imple-
ments Recommendation 9.4 (para. 9.22).

Clause 126 : .
This clause amends the law relating to actions of adjudication: It implements
Recommendation 3.8 (para. 3.37).

Clause 127

This clause empowers the Court of Sessmn to regulate diligence and diligence forms
proceeding on extracts from books of court. It implements Recommendation 9.14

(para. 9.79).

Clause 128 :
This clause deals with appeals taken agamst any decision on an apphcatlon made
under this Bill. S v

Subsections (1) to (3)
- These subsections implement Recommendation 9.11 (para. 9.70).. -

Subsections (4) to (7). e :
These subsections. unp[ement Recommendation 9: 12 (para. 9: 74)
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shall take effect as soon as it is made and shall remain in effect unless
and until— =

(a) itis reversed on appeal; and either

(b) the period allowed for further appeal has éxpired without
an appeal being taken; or

(c) if such a further appeal has been taken, the matter has been
finally determined in favour of the reversal of the sheriff’s
or Lord Ordinary’s decision.

(5) No decision reversing a decision of the sheriff or Lord Ordinary
under this Act shail have retrospective effect. *

(6) A court to which an appeal under this Act or a further appeal
1s taken may— :

(a) before it disposes of the appeal, make such interim order;
and

{(b) on determining the appeal, make such supplementary order,
as it thinks necessary or reasonable in the circumstances.

(7) Nothing in this section shall apply in relation to any decision
of a court under Part VI of this Act.

129. Without prejudice to the Crown Proceedings Act 1947, this
Act shall bind the Crown acting in its capacity as a creditor or
employer.

130. In this Act, unless the context otherwise requires—
“earnings” has the meaning assigned by section 73 of this Act;

“employer” has the meaning assigned by section 73(4) of this
Act;

“maintenance” has the meaning assigned by section 74 of this
Act; o

“maintenance order” has the meaning assigned by section 74 of
this Act;

“net earnings” has the meaning assigned by section 73(3) of this
Act;
“officer of court” means a messenger-at-arms or a sheriff officer;

“ordinary debt” has the meaning assigned by section 99 of this
Act;

“pay day” has the meaning assigned by section 75 of this Act;
“prescribed” means prescribed by act of sederunt;

“summary warrant” means a summary warrant granted under
any of the enactments mentioned in Schedule 5 to this Act.
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Clause 129
This clause impiements Recommendation 9.13 (para. 9.77).
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131.—(1) The enactments mentioned in Schedule 7 to this Act shall
have effect subject to the amendments respectively specified in that
Schedule, being minor amendments or amendments consequential
on the provisions of this Act.

(2) The transitional provisions contained in Schedule 8 to this Act
shall have effect.

(3) The enactments set out in Schedule 9 to this Act are hereby
repealed to the extent specified in the third column of that Schedule.

132.—(1) This Act may be cited as the Debtors (Scotland) Act
1985. :

(2) This Act {except section 102 and this section) shall come into
force on such day as the Secretary of State may by order made by
statutory instrument appoint.

(3) This Act extends to Scotland only.
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SCHEDULES

SCHEDULE 1
EXPENSES OF POINDING AND SALE

Expenses chargeable against the debtor

1.—(1) Subject to paragraphs 2, 3, 5 and 6 of this Schedule, there
shall be chargeable against the debtor any expenses incurred in taking
any of the following steps—

(a) in serving one charge;

(b) in serving a notice and a copy thereof under section 45 of
this Act before entering a dwellinghouse for the purpose
of executing a poinding;

(c) in executing a poinding under section 46(1) of this Act;

(d) in making a report under section 46(5) of this Act of the
redemption by the debtor of any poinded article;

(e) in granting a receipt under subsection (6) of section 46 of
this Act for payment for redemption under subsection (5)
of that section;

(f) in making a report under section 47 of this Act of the
execution of a poinding, but not in applying for an extension
of time for the making of such a report;

(g) in applying for a warrant of sale under section 52(1) of this
Act;
(h) in making intimation, serving a copy of the warrant of sale
and giving public notice under section 56 of this Act;
(i) in removing any articles for sale in pursuance of a warrant
of sale;
(j) in making arrangements for, conducting and supervising the
sale;
(k) in granting a receipt under section 53(3) of this Act for
payment for the release or redemption of poinded articles;
(1) in making a report under section 53(5)(b) of this Act of the
release or redemption of poinded articles;
(m) in making a report of an agreement under section 58(3) of
this Act;
(n) subject to subsection (2) of section 61 of this Act, in making
a report of sale under that section;

(o) in granting a receipt under section 67(4) of this Act for
payment for the release from a poinding of any article which
is owned in common;

(p) in making a report under section 67(6)(b) of this Act of the
release of any such article;

(q) in opening shut and lockfast places in the execution of the
diligence. '
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Schedule 1 :
This schedule regulates liability for expenses in connection with the diligence of

poinding and sale.

Paragraph 1 _ o S S
This paragraph implements Recommendations 9.7(2) (para. 9:36) and 9.8(4) (para.
9.44). ' _ : :
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(2) The Secretary of State may by regulations made by statutory
instrument amend any of paragraphs (a) to (q) of sub-paragraph (1)
above or may delete any of, or add to, the steps specified therein.

(3) No regulations shall be made under sub-paragraph (2) above
unless a draft of the regulations has been laid before Parliament and
approved by resolution of each House of Parliament.

2. Where a warrant of sale is varied under section 57 of this Act,
there shall be chargeable against the debtor the expenses incurred
in the application for the variation and the execution of the warrant
of sale as varied but, subject to paragraph 4 of this Schedule, not in
the application for, and the execution of, the original warrant of sale.

3. Where arrangements for a sale are cancelled under subsection
(1) of section 58 of this Act, then; if new arrangements are made for
the sale in the circumstances mentioned in subsection (4)(a) of that
section, there shall be chargeable against the debtor the expenses
incurred in the making of the new arrangements but not in the making
of the arrangements which have been cancelled.

4. Where a warrant of sale is varied under section 57 of this Act
and the shenff has awarded an additional sum of expenses under
paragraph 8 of this Schedule in the application for the original warrant
of sale, that sum shall be chargeable against the debtor.

5. Where any such further poinding as is mentioned in section 63(3)
of this Act has been executed, there shall be chargeable against the
debtor the expenses incurred in that poinding process but not the
expenses incurred in the original poinding process.

6. Where a new date is arranged under section 57(9) of this Act
for the holding of the sale or for the removal of the articles for sale,
there shall be chargeable against the debtor the expenses incurred
in connection with arranging the new date but not those incurred in
connection with arranging the original date.

Circumstances where liability for expenses is at the discretion of the
sheriff
7. The lability for any expenses incurred by the creditor or the
debtor— '

(a) in an application by the creditor or an officer of court to the
sheriff under any provision of Part III of this Act, other
than an application for a warrant of sale under section 52(1)
of this Act or an application for variation of a warrant of
sale under section 57(1) of this Act; or

(b) in implementing an order under—

(i) section 46(2) of this Act (order for security orimmediate
disposal of poinded articles); or
(ii) section 64 or 65 of this Act (orders dealing with breach
of poinding),
shall be as determined by the sheriff.
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Paragraphs 2 and 4 _ : .
- These paragraphs implement Recommendation 9.8(4) (para. 9.44).

Paragraphs 3 and 6 _ _ _ : :
. These paragraphs implemen_t:Reéommenda.tion 9.7(4) (para. 9.36).

Paragraph 5
This paragraph implements RecomméndationsS_.ZSG)? (para: 5.120).

Paragraph 7

Sub-paragraph (a) implements Recommendation 9.8(3) (para. 9.44) and sub-
paragraph (b) implements Recommendation 9.7(3) (para. 9.36).
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Calculation of amount chargeable against debtor under the
foregoing provisions

8. Expenses—

(a) chargeable against the debtor by virtue of any of paragraphs
1 to 5 of this Schedule in.respect of an application under
Part III of this Act; or

(b) awarded by the sheriff against the debtor in favour of the
creditor in a determination under paragraph 7 of this
Schedule in respect of an application other than an appli-
cation under section 64 or 65 of this Act,

shall be calculated, whether or not the application is opposed by the
debtor, as if it were unopposed, except that, if the debtor opposes
the application on grounds which appear to the sheriff to be frivolous,
the sheriff may award an additional sum of expenses, not exceeding
£25 or such amount as may be prescribed, against the debtor.

Circumstances where no expenses are due to or by either party

9. The debtor shall not be liable to the creditor nor the creditor
to the debtor for any expenses incurred by the other party—

(a) in an application by the debtor to the sheriff under any
provision of Part III of this Act; _

(b) in connection with a hearing held by virtue of section
49(4)(b), 52(4), 57(5) or 61(6) of this Act:

Provided that if—

(i) the application or the opposition to the application appears
to the sheriff to be frivolous; or

(ii) a party requires a hearing to be held on grounds which
appear to the sheriff to be frivolous,

the sheriff may award a sum of expenses, not exceeding £25 or such
amount as may be prescribed, against the party acting frivolously in
favour of the other party.

Supplémentary

10.—(1) Any expenses chargeable against the debtor by virtue of
any provision of this Schedule shall be recoverable out of the proceeds
of sale.

(2) In paragraph 8, and in the proviso to paragraph 9, of this
Schedule, “prescribed” means prescribed in regulations made by the
Secretary of State by statutory instrument; and any such regulations
shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

236



EXPLANATORY NOTES

" Paragraphs 80 10 ) _ .
These paragraphs implement Recommendation 9.8(3) (para. 9.44).
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SCHEDULE 2

ENACTMENTS PROVIDING BENEFITS WHICH ARE NOT
TO BE TREATED AS DEBTOR’S EARNINGS

The Family Income Supplements Act 1970 (c.55)

The Social Security Acts 1975 (cc.14 and 60)

The Industrial Injuries and Diseases (Old Cases) Act 1975
(c.16)

4. The Child Benefit Act 1975 (c.61)

5. The Supplementary Benefits Act 1976 (c.71)

halt h e
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Schedule 2 - o
This schedule implements Recommendation 6.3(5) (para. 6.45).
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SCHEDULE 3

DEDUCTIONS TO BE MADE UNDER EARNINGS
ARRESTMENT

TABLE A—DEDUCTIONS WHERE EMPLOYEE PAID

£0.00-35
£35.01-40
£40.01-45
£45.01-50
£50.01-55
£55.01-60
£60.01-65
£65.01-70
£70.01-75
£75.01-80
£80.01-85
£85.01-90
£90.01-95
£95.01-100
£100.01-110
£110.01-120
£120.01-130
£130.01-140
£140.01-150
£150.01-160
£160.01-170
£170.01-180
£180.01-190
£190.01-200
£200.01-220
£220.01-240
£240.01-260
£260.01-280
£280.01-300
Over £300

Net Earnings

WEEKLY

240

Deduction
£

Nil

o OO~ OV B ) B e

10
11
12
13
15
17
19
21
23
26
29
32
35
38
46
54
63
73
83
£83 in respect of first £300
plus 50 per cent. of
remaining balance.
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Schedule 3 : :
This schedule implements Recommendation 6.9 {para. 6.76).
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TABLE B—DEDUCTIONS WHERE EMPLOYEE PAID

Net Earnings

£0.00-152
£152.01-170
£170.01-185
£185.01-200
£200.01-220
£220.01-240
£240.01-260
£260.01-280
£280.01-300
£300.01-320
£320.01-340
£340.01-360
£360.01-380
£380.01-400
£400.01.440
£440.01-480
£480.01-520
£520.01-560
£560.01-600
£600.01-640
£640.01-680
£680.01-720
£720.01-760
£760.01-800
£800.01-900 ..
£900.01-1,000 ..
£1,000.01-1,100 ..
£1,100.01-1,200 ..
£1,200.01-1,300 ..
Over £1,300

MONTHLY

242

Deduction

£

Nil

5

8

11

14

18

22

26

30

34

38

42

46

50

58

66

74

82

90

98

109

121

133

145

180

220

262

312

362

£362 in respect of first
£1,300 plus 50 per cent.
of the remaining balance.
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TABLE C—DAILY DEDUCTIONS WHERE NET EARNINGS
REQUIRE TO BE CALCULATED ON A DAILY BASIS

Net Daily Earnings Deduction
£p
£0.00-5 .. .. .. .. .. Nil
£5.01-6 .. i .. .. .. 0.15
£6.01-7 .. . - . .. 0.30
£7.01-8 .. .. .. .- .. 0.45
£8.01-9" .. . .. .. . 0.60
£9.01-10 . .. . .. 1.00
£10.01-11 .. - .. . 1.20
£11.01-12 . .. .. .. 1.40
£12.01-13 .. .. .. . 1.60
£13.01-14 - .. .. .. 1.80
£14.01-15 . - .. .. 2.00
£15.01-17 .. .. .. .. 2.40
£17.01-19 . .. .. . 2.70
£19.01-21 .. .. . .. 3.20
£21.01-23 . - .. . 3.70
£23.01.25 .. .. .. . 4.30
£25.01-27 . .. . .. 5.00
£27.01-30 .. .. .. . 6.00
£30.01-33 . .. . .. 7.00
£33.01-36 . .. .. . 8.50
£36.01-39 . .. .. . 10.00
£39.01-42 .. .. ce 11.50
Over £42 .. - . . .. £11.50 per day in respect
of first £42 plus 50 per
cent. of the remaining
balance.
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Section 90. - SCHEDULE 4

DISBURSEMENTS BY SHERIFF CLERKS UNDER
CONJOINED ARRESTMENT ORDER

1. Where all the debts are ordinary debts, in every disbursement
by the sheriff clerk, each creditor shall be paid the same proportion
of the amount of his debt.

2. Where all the debts are current maintenance, then, in any such
disbursement, if the sum available for disbursement is—

(a) sufficient to satisfy every creditor in respect of the amount
of maintenance payable to every creditor for the number
of days between the pay day in respect of which the sum
to be disbursed was received by the sheriff clerk and the
immediately preceding pay day, each creditor shall be paid
that amount;

(b) insufficient to satisfy every creditor in respect of the amount
of maintenance specified in paragraph (a) above, each
creditor shall be paid the same proportion of that amount.

3. Where the debts comprise both ordinary debts and current
maintenance, then, in any such disbursement—

(a) if only one of the debts is an ordinary debt, the creditor in
that debt shall be paid the sum which would be payable to
him if the debt were being enforced by an earnings
arrestment; '

(b) if more than one of the debts is an ordinary debt, each of
the creditors in those debts, out of the sum which would be
payable to a creditor if the debt were a single debt being
enforced by an earnings arrestment, shall be paid the same
proportion of the amount of his debt;

(c) if only one of the debts is current maintenance, the creditor
in that debt shall be paid the sum which would be payable
to him under section 79 of this Act if the debt were being
enforced by a current maintenance arrestment;

(d) if more than one of the debts is current maintenance, each
of the creditors in those debts shall receive a payment in
accordance with paragraph 2 of this Schedule:

Provided that, if the sum available for any disbursementis insufficient
to enable the provisions of this paragraph to operate both in relation
to the ordinary debts and the current maintenance, priority shali be
given in the disbursement to the ordinary debts.

4. For the purposes of this Schedule, the amount of an ordmary
debt—

(a) of a creditor whose debt was being enforced by an earnings
arrestment which was recalled under section 87(3) of this
Act, shall be the amount specified in the earnings arrestment
schedule;
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- Schedule 4

This schedule regulates the. apportlonmeut amongst thc conjoined creditors of sums
received by the sheriff clerk from the debtor’s employer under a conjoined arrestment
order.

Paragraphs 1 and 4
These paragraphs 1mplement Recommendanon 6. 44(1) to (3) (para. 6.244).

Paragraph 2
This paragraph lmplements Reoornmendatlon 6.46(2) (para. 6.252).

Paragraph 3
This paragraph implements Recommendation 6.47 (para. 6.255).
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(b) of any other creditor, shall be the amount specified in the
conjoined arrestment order or the order under section 88(5}
of this Act.

5. In paragraph 2(a) of this Schedule, the reference to the
immediately preceding pay day, in a case where the pay day in respect
of which the sum is to be disbursed was the first day on which the
employer concerned paid earnings to the debtor, shall be construed
as a reference to the date on which the sheriff clerk served a copy
of the conjoined arrestment order on that employer.
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Section 100(1).

SCHEDULE 5

RECOVERY OF RATES AND TAXES ETC.

The Local Government (Scotland) Act 1947 (c.43)
1. For section 247 there shall be substituted the following sections—

“Recovery of
rates.

247.—(1) Subject to subsections (4) and (5) below,
arrears of rates may be recoverable by the collector
of rates of a rating authority by diligence—

(a) authorised by a summary warrant granted
under subsection (2) below; or

(b) in pursuance of a decree granted in an action
of payment.

(2) Subject to subsection (4) below, the sheriff, on
an application by the collector of rates accompanied
by a certificate by the collector of rates—

(a) stating that none of the persons specified in
the application has paid the rates due by
him;

(b) stating that the collector has given written
notice to each such person requiring him to
make payment of the amount due by him
within a period of 14 days after the date of
the giving of the notice;

(c) stating that the said period of 14 days has
expired without payment of the said amount;
and

(d) specifying the amount due and unpaid by
each such person,

shall grant a summary warrant in a form prescribed
by act of sederunt authorising the recovery by any of
the diligences mentioned in subsection (3) below of
the amount remaining due and unpaid along with a
surcharge of 10 per cent. ( or such percentage as may
be prescribed) of that amount.

(3) The diligences referred to in subsection (2) above
are— '

(a) a poinding and sale in accordance with
Schedule 6 to the Debtors (Scotland) Act
1985;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or
sale.

(4) It shall be incompetent for the sheriff to grant
a summary warrant under subsection (2) above in
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Schedule 5

This schedule amends the various statutes dealing with the recovery of rates and
taxes by means of summary warrants. The technique used is to insert new provisions
in place of the existing provisions.

Paragraph1 ; o - :

“This paragraph deals with local government rates. New secrion 247(1) and (2) restate
the existing law in a different form. New section 247(3) implements Recommendations
7.3 (para. 7.18) and 7.4 (para. 7.20). New section 247(4) and (5) implement
Recommendation 7.1 (para. 7.8). New section 247(6) restates the existing law. New
section 247(7), authorising the variation by regulations of the amount of the surcharge
(currently 10%) contained.in subsection (2) above, implements Recommendation 7.13
(para. 7.57). New section 247A implements Recommendations 7.2 (para. 7.11) and
7.14 (para. 7.61). o ‘
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Sheriff officer’s
fees and
outlays.

respect of rates due by a debtor if an action has alread
been raised for the recovery of those rates; and
without prejudice to subsection (5) below, on the
raising of an action for the recovery of rates, any
existing summary warrant in so far as it relates to the
recovery of those rates shall cease to have effect.

(5) It shall be incompetent to raise an action for the
recovery of ratesif, in pursuance of a summary warrant,
any of the diligences mentioned in subsection (3) above
for the recovery of those rates has been executed.

(6) In any proceedings for the recovery. of rates,
whether by summary warrant or otherwise, no person
shall be entitled to found upon failure of the rating
authority or any other authority to comply with any
provision of this Part of this Act relating to the date
by which something shall be done, not being a provision
in this section or a provision regulating the diligence.

(7) Regulations under subsection (2) above shall be
made by statutory instrument and shall be subject to
anpulment in pursuance of a resolution of either House
of Parliament,

247A.—(1) Subject to subsection (2) below and
without prejudice to paragraphs 25 to 33 of Schedule
6 to the Debtors (Scotland) Act 1985 (expenses of
poinding and sale), the sheriff officer’s fees, together
with the outlays necessarily incurred by him, in con-
nection with the execution of a summary warrant shall
be chargeable against the debtor.

(2) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to
the collector of rates for, sums paid to him by the
debtor in satisfaction of the amount owing to the
creditor.”.

The Taxes Management Act 1970 (c.9)

2. For section 63 there shall be substituted the following sections—

“Recovery of
tax in
Scotland.

63.—(1) Subject to subsection (3) below, in Scotland,
where any tax is due and has not been paid, the sheriff,
on an application by the collector accompanied by a

- certificate by the collector—

(a) stating that none of the persons specified in
the application has paid the tax due by him;
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Paragmphs‘Z to &
These paragraphs make provision for recovery. of tax similar to the provisions of
paragraph 1 on recovery of rates. They implement, in addition to the recommendations-

noted above, Recommendation 7.11 (para. 7.48).
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3. At the

subsection —
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(b) stating that the collector has demanded pay
ment under section 60 of this Act from eac}
such person of the amount due by him;

(c) stating that 14 days have elapsed since the
date of such demand without payment of the
said amount; and

(d) specifying the amount due and unpaid by
each such person,

shall grant a summary warrant in a form prescribed
by act of sederunt authorising, by any of the diligences
mentioned in subsection (2) below, the recovery of
the amount remaining due and unpaid.

(2) The diligences referred to in subsection (1) above
are—

(a) a poinding and sale in accordance with
Schedule 6 to the Debtors (Scotland) Act
1985;

(b) an earnings arrestment;

(c) an arrestment and action of furthcoming or
sale.

(3) It shall be incompetent for the sheriff to grant
4 Summary warrant under subsection (1) above in
respect of tax due by a debtor if an action has already
been raised for the recovery of that tax; and, without
prejudice to section 68A of this Act, on the raising of
an action for the recovery of tax, any existing summary
warrant in so far as it relates to the recovery of that
tax shall cease to have effect.

63A.—(1) Subject to subsection (2) below and
without prejudice to paragraphs 25 to 33 of Schedule
6 to the Debtors (Scotland) Act 1985 (expenses of
poinding and sale), the sheriff officer’s fees, together
with the outlays necessarily incurred by him, in con-
nection with the execution of a summary warrant shall
be chargeable against the debtor.

(2) No fee shall be chargeable by the sheriff officer
against the debtor for collecting, and accounting to
the collector for, sums paid to him by the debtor in
satisfaction of the amount owing to the creditor.”.

end of section 68 there shall be added the following

“(3) As respects Scotland, this section is subject to
section 68A of this Act.”.

4. After section 68 there shall be inserted the following section—
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“Execution of 63A. As respects Scotland, it shall be incompetent
diligence to raise an action for the recovery of taxif, in pursuance
g;‘;‘:lary of a summary warrant, any of the diligences mentioned
warrant to in section 63(2) of this Act for the recovery of that tax
preclude has been executed.”.

action for

payment in

Scotland.

5. In section 69(a) for “68” there shall be substituted “68A.”.

The Car Tax Act 1983 (¢.53)

6. In paragraph 3(2) of Schedule 1 (recovery of car tax), for the
words from “and (b)” to the end there shall be substituted the
following sub-paragraph—

-«(3) In respect of Scotland, the following provisions
1970¢. 9. of the Taxes Management Act 1970—
(a) section 63 (recovery of tax in Scotland);
(b) section 63A (sheriff officer’s fees and out-
lays); and
(c) section 68A (execution of diligence under
summary warrant to preclude action for
payment in Scotland);
shall apply for the purpose of the recovery of car tax
as they apply for the purpose of the recovery of tax
under that Act subject to the substitution for any
reference to the collector of a reference to the proper
officer within the meaning of the Customs and Excise
1979 ¢c. 2. Management Act 1979 and any other necessary
modifications.”.

The Value Added Tax Act 1983 (c.55)

7. In paragraph 6(4) of Schedule 7 (recovery of value added tax),
for the words from “and (b)” to the end there shall be substituted
the following sub-paragraph—

«“(5) In respect of Scotland, the following provisions
of the Taxes Management Act 1970—
(a) section 63 (recovery of tax in Scotland);
(b) section 63A (sheriff officer’s fees and out-
lays); and
(c) section 68A (execution of diligence under

summary warrant to preclude action for
payment in Scotland);

shall apply for the purpose of the recovery of value
added tax as they apply for the purpose of recovery
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Paragraphs 6 and 7

These paragraphs apply the provisioris for recovery of income tax set out in
paragraphs 2 to 4 above to car tax and value added tax respectively.
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of tax under that Act subject to the substitution for
any reference to the collector of a reference to the
proper officer within the meaning of the Customs and

1979 ¢. 2. Excise Management Act 1979 and any other necessary
modifications.”.
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SCHEDULE 6

POINDINGS AND SALES IN PURSUANCE OF SUMMARY
WARRANTS
Exemptions from poinding

1.—(1) Articles belonging to a debtor of any of the following
descriptions shall be exempt from poinding at the instance of a
creditor in respect of a debt due to him by the debtor—

(a) clothing reasonably required for the use of the debtor or
any member of his household;

(b) implements, tools of trade, books or other equipment
reasonably required for the use of the debtor or any member
of his household in the practice of the debtor’s or such
member’s profession, trade or business, not exceeding in
aggregate value £500 or such other sum as may be prescribed
in regulations made by the Secretary of State;

(c) medical aids or medical equipment reasonably required for
the use of the debtor or any member of his household;

(d) books or other articles reasonably required for the education
or training of the debtor or any member of his household
- not exceeding in aggregate value £500 or such other sum
as may be prescribed in regulations made by the Secretary

of State;

(e) toys for the use of any child who is a member of the debtor’s
household;

(f) articles reasonably required for the care or upbringing of
any child who is a member of the debtor’s household.

(2) Articles belonging to a debtor of any of the descriptions set out
in the list at the end of this sub-paragraph shall be exempt from such
poinding if the article at the time of the poinding is in a dwellinghouse
in which—

(a) the debtor is residing; or
(b) the debtor is not residing, but another person is residing,

and the article is reasonably required for the use in the dwellinghouse
of the person residing there or any member of that person’s household.

LIST
(i) beds or bedding;
(ii) household linen;
(iii) chairs or settees;
(iv) tables;
(v) food;
(vi) lights or light fittings;
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Schedule 6 ,

This schedule sets out a uniform procedure applicable to all summary warrant
poindings. It incorporates many of the changes made in Part III of the Bill to ordinary
poindings but retains the summary character of the existing poinding procedures used
to enforce rates and taxes. The schedule generally implements Recommendations 7.4
(para. 7.20) and 7.5 (para. 7.22).

Paragraph 1 _

This paragraph is the equivalent of clause 43. Sub-paragraph (4) empowers the
sheriff to release articles: on the ground that they are exempt from poinding and
implements Recommendation 7.8 (para. 7.39).
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(vii) heating appliances;
(viii) curtains; _
(ix) floor coverings; :
(x) furniture, equipment or utensils used for cooking, storing
or eating food; :
(xi) one refrigerator; o
(xii) articles used for cleaning, mending or pressing clothes;
(xiii) articles used for cleaning the dwellinghouse;

(xiv) furniture used for storing clothing, bedding or household
linen or storing articles used for cleaning the dwellinghouse;

(xv) articles used for safety in the dwellinghouse.

(3) The Secretary of State may by regulations add to, delete or vary
any of the items contained in the list set out in sub-paragraph (2)
above.

(4) Subject to sub-paragraphs (5) and (6) below, the sheriff shall—

(a) on an application by the debtor (whether or not the poinded
article is in a dwellinghouse in which the debtor is residing),
make an order releasing such an article from the poinding,
if the sheriff is satisfied that the article is exempt therefrom
under sub-paragraph (1) or (2) above;

(b) if a poinded article is in a dwellinghouse in which the debtor
is not residing, but another person is residing, on an
application by that person, make such an order as aforesaid,
if the sheriff is satisfied that the article is exempt therefrom
under sub-paragraph (2) above.

(5) No application under sub-paragraph (4) above shall be competent
unless it is made within a period of 14 days after the date of the
execution of the poinding.

(6) No order under sub-paragraph (4) above releasing an article
from the poinding shall take effect while the order is appealable or
subject to an appeal or a further appeal.

(7) Regulations under sub-paragraph (1)(b) or (d) or (3) above
shall be made by statutory instrument and shall be subject to annulment
in pursuance of a resolution of either House of Parliament.

Restrictions on the number of articles which may be poinded

2. The sheriff officer shall be entitled to poind under a summary
warrant only such number of articles belonging to the debtor as, if
sold at the valuations made under paragraph 5(1)(b) of this Schedule,
would satisfy the unpaid debt and the likely fees of the sheriff officer
and the outlays likely to be incurred by him in the execution of the
warrant.
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Pafdgraph 2
This paragraph dpplies the common law restnctxon as to the extent of a poinding
to all summary warrant pomdmgs
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Restrictions on time when poinding is allowed

3.—(1) No poinding shall be executed on a Sunday, Christmas
Day, New Year’s Day or Good Friday nor on such other day as may
be prescribed. '

(2) The execution of a poinding shall not—
(a) be commenced before 8 a.m. or after 8 p.m.; or
(b) be continued after 8 p.m.;

uniess prior authority for such commencement or continuation has
been obtained from the sheriff; and any rule of law which prohibits
poindings outwith the hours of daylight shall cease to have effect.

Powers of entry in connection with poinding

4. Notwithstanding that a sheriff officer is in possession of a warrant
authorising him to open shut and lockfast places for the purpose of
executing a poinding, he shall not enter a dwellinghouse for that
purpose where, at the time of his intended entry, there appears to
him to be nobody, or only children under the age of 16 years, present
in the dwellinghouse unless at least 4 days before the date of his
intended entry he has served—

(a) notice on the debtor specifying that date; and

(b} in the case where there appears to him to be only children
under the age of 16 years present in the dwellinghouse, a
copy of that notice on the director of social work of the
local authority:

Provided that the sheriff, on an application made to him by the
sheriff officer which shall not require to be intimated to the debtor
or to the director of social work, may dispense with service under this
paragraph, if it appears to the sheriff that such service would be likely
to prejudice the execution of the poinding. :

Poinding procedure
5.—(1) The procedure relating to a poinding shall be as follows—
(a) before executing the poinding, the sheriff officer shall—
(i) exhibit the summary warrant or, if the warrant does
not identify the debtor, a certified copy of the warrant
together with a statement certified by the creditor that
the summary warrant applies to the debtor in question;

(ii) demand payment, from the debtor or any other person
present who is authorised to act for him, of the debt,
including any expenses which have been incurred and
which are chargeable against the debtor in the poinding;

(iii) make enquiry of any person present as to the ownership
of the articles proposed to be poinded;
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Paragraph 3 ”
This paragraph is the equivalent of clause 44.

Paragraph 4

This paragraph is the equivalent of clause 45. It implements Recommendation 7.10
(para. 7.45).

_ Parag;raphS o

This para‘g'raph'is' the equivalent of clause 46. In prt)vidiilg for a valuation at the time
of poinding and giving the debtor an entitlement to redeem articles at their appraised
values it implements Recommendation 7.6(1) and (2) (para. 7.30).
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(b) the poinded articles shall be valued by the sheriff officer
according to the price which they would be likely to fetch
if sold on the open market, but, if he considers that the
articles are such that a valuation by a professional valuator
or other suitably skilled person is advisable, he may arrange
for such a valuation;

(c) the sheriff officer shall prepare a schedule (“the poinding
schedule”) in the prescribed form which shall specify—

(i) the poinded articles, at whose instance they have been
poinded and their respective values; and

(ii) the amount of the debt and any expenses which have
been incurred and which are chargeable against the
debtor in the poinding;

(d) on completion of the valuation of the poinded articles, the
sheriff officer shall—

(i) inform the debtor (if present) of his right to redeem
any of the poinded articles under sub-paragraph (5)
below; and

(ii) sign the poinding schedule and deliver it to the person
in whose possession the articles were poinded (and, if
the possessor is not the debtor and it is reasonably

~ practicable, send a copy of it to the debtor) or leave
it on the premises in which the poinding took place;

(e) the sheriff officer shall leave the poinded articles at the
place where they were poinded.

(2) The sheriff, on an application by the creditor, a sheriff officer
or the debtor, may at any time after the execution of a poinding make
an order—

(a) for the security of any of the poinded articles; or

(b) in relation to any of the articles which are of a perishable
nature or which are likely to deteriorate substantially and
rapidly in condition or value, for their immediate disposal
and, in the event of their disposal by sale, for payment of
the proceeds of sale to the creditor or for consignation. of
the proceeds in court until the diligence is completed or
otherwise ceases to have effect; |

and a decision of the sheriff under paragraph (b) above for the
immediate disposal of articles shall be final.

(3) It shall not be competent for a sheriff officer in executing a
poinding to examine a person on oath as to the ownership of any
article. '

(4) A sheriff officer in executing a poinding shall be entitled to
proceed on the assumption that any article in the possession of the
debtor is owned by him unless the sheriff officer knows or ought to
know that the contrary is the case:
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Provided that the sheriff officer shall not be precluded from relying
on that assumption by reason only—

(a) that the article belongs to a class which is commonly held
under a hire, hire-purchase or conditional sale agreement
or on some other limited title of possession; or

(b) that an assertion has been made that the artlcle is not owned
by the debtor.

(5) The debtor shall be entitled, within 14 days after the date of
execution of the poinding, to redeem any of the poinded articles at
the valuations made under sub-paragraph (1)(b) above.

(6) The sheriff officer shall, on receiving payment from the debtor
for the redemption under sub-paragraph (5) above of a poinded
article, grant a receipt in the prescribed form to the debtor; and the
receipt shall operate as a release of the article from the poinding.

(7) Subject to paragraph 20(2)(b) of this Schedule, the revaluation
in the same poinding of an article which has been valued under
sub-paragraph (1)(b) above shall be incompetent.

(8) For the purposes of this Schedule and any other enactment or
any rule of law, a poinding shall be deemed to have been executed
when the poinding schedule has been delivered to the possessor of
the poinded articles, or left on the premises in which the poinding
took place, in pursuance of sub-paragraph (1)(d)(ii) above.

(9) At any time before a sheriff officer has executed a poinding on
behalf of a creditor, he shall, if requested to do so by any other
creditor who has exhlblted to him a summary warrant authorising the
poinding of articles belonging to the debtor concerned, conjoin that
creditor in the poinding in respect of the debt for which he holds that
warrant.

Release of poinded article on ground of undue harshness

6.—(1) The sheriff may, on an application by the debtor made
within 14 days after the date of execution of a poinding, make an
order releasing an article from the poinding if it appears to the sheriff
that the continuation of the poinding of that article or its sale under
the summary warrant would be unduly harsh in the circumstances.

(2) Where the sheriff has made an order under this paragraph
releasing an article from a poinding, then, notwithstanding paragraph
8 of this Schedule, he may, on an application by the creditor, authorise
the poinding of other articles belonging to the debtor in the same
premises.

(3) An order under this paragraph releasing an article from a
poinding shall not take effect while the order is appealable or subject
to an appeal or a further appeal.
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Paragraph 6 |

- This paragraph is the equivalent of clause 48. Tt 1mplements Recommendatlons 7.8
(para. 7.39) and 7.12 (para..7.53). .
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Recall of poinding

7.—(1) The sheriff shall recall a poinding at any time before the
sale of the poinded articles, at his own instance or on an application
by the debtor, if he is satistied that the poinding is invalid or has
ceased to have effect:

Provided that, without prejudice to sub-paragraph (4) of paragraph
1 of this Schedule, it shall be incompetent for the shenff to recall a
poinding on the ground that the poinded articles are, or any of them
is, exempt from the poinding under that paragraph.

(2) The sheriff may, on an application by the debtor, recall a
poinding at any time before the sheriff officer intimates to the debtor
under paragraph 12 of this Schedule the date arranged for the removal
of the poinded articles for sale or, if the articles are to be sold in the
premises where they are situated, the date arranged for the holding
of the sale, on any of the following grounds—

(a) that it would be unduly harsh in the circumstances for the
poinded articles to be sold under the summary warrant;

(b) that the aggregate of the valuations of the poinded articles
made under paragraph 5(1)(b) of this Schedule were sub-
stantially below the aggregate of the prices which they would
have been likely to fetch if soid on the open market;

(c) that the likely proceeds of sale of those articles and any
articles which have been poinded under any further poinding
would not exceed the expenses likely to be incurred in the
taking of further steps in the diligence and any such further
diligence on the assumption that those steps are unopposed.

(3) The sheriff, on an application by the creditor, may continue an
application under sub-paragraph (2)(c) above to enable the creditor
to execute a further poinding.

(4) In sub-paragraphs (2)(c) and (3) above, “a further poinding”
means a poinding in respect of the same debt which has been
authorised under paragraph 6(2), 19(5) or 20(2), or has become
competent by reason of paragraph 18(3), 21(5) or 22(6), of this
Schedule or section 9(7), 18(7) or 30(6) of this Act.

(5) The sheriff shall not recall a poinding under this paragraph at
his own instance or dispose of an application thereunder without first
giving the parties—

(a) an opportunity to make representations; and

(b) if either party wishes to be heard, an opportunity to be
heard.

(6) The sheriff clerk shall intimate to the debtor the recall at the
instance of the sheriff of a poinding under sub-paragraph (1) above.

(7) An order under this paragraph recalling a poinding shall not
‘take effect while the order is appealable or subject to an appeal or
a further appeal.
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This paragraph is the equivalent. of clause 49. It implements Recommendations
7.6(3) (para. 7.30), 7.9 (para. 7.42) and 7.12 (para. 7.53).
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Second poinding in same premises

8. Subject to sections 9(7), 18(7) and 30(6) of this Act and paragraphs
6(2), 18(3), 19(5), 20(2), 21(5) and 22(6) of this Schedule, where
articles are poinded in any premises (whether or not the poinding is
valid) another poinding in those premises to enforce the same debt
shall be incompetent except in relation to poindable articles which
have been brought on to the premises since the execution of the first
poinding.

Sist of proceedings in poinding of mobile homes

9.—(1) Where a caravan, houseboat or other moveable structure
is the only or principal residence of a debtor or another person and
it has been poinded, the sheriff, on an application by the debtor or
that other person made at any time after the execution of the poinding
and before the sheriff officer intimates to the debtor under paragraph
12 of this Schedule the date arranged for the removal of the poinded
articles for sale or, if the articles are to be sold in the premises where
they are situated, the date arranged for the holding of the sale, may
order that for such period as he may determine no further steps shall
be taken in the poinding.

(2) In calculating under paragraph 17(1) or (2) of this Schedule the
period during which a poinding under sub-paragraph (1) above shall
remain effective, there shall be disregarded any such period as is
mentioned in that sub-paragraph.

Arrangements for sale

10.—(1) Every sale in pursuance of a summary warrant shall be
by public auction.

(2) No sale in pursuance of a summary warrant shall be held in a
dwellinghouse except with the consent in writing of the occupier
thereof and, if he is not the occupier, the debtor.

(3) No such sale shall be held in premises (not being a dwellinghouse
or an auction room) which are occupied by a person other than the
debtor or the creditor except with the consent in writing of the
occupier thereof:

Provided that, where the poinded articles are situated in the
premises of the occupier and the occupier does not give his consent
under this sub-paragraph to the holding of the sale in those premises,
then the sheriff, on an application being made to him by the creditor
or the sheriff officer, if the sheriff considers that it would be unduly
costly to require the removal of the poinded articles to other premises
for sale, may direct that the sale shall be held in the premises where
they are situated.

(4) The decision of the sheriff under the proviso to sub-paragraph
(3) above shall be final.
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Paragraph 8
This paragraph is the equivalent of clause 50.

Paragraph 9 ‘ _
This paragraph is the equivalent of clause 51.

Parag}aph 10 o e L
Sub-paragraph (1) is the equivalent of clause 55(1), sub-paragraph (2) is the-equivalent

of clause 54(2), sub-paragraph (3) is the equivalent of clause 54(5), sub-paragraph (5)

is the equivalent of clause 55(3) and sub-paragraph (6) is the equivalent of clause 54(6).
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(5) Where a sale of poinded articles is to be held in premises other
than where they are situated, the sheriff officer shall be empowered
to remove the articles to those premises for the purpose of the sale.

(6) In this paragraph “occupier”, in relation to a dwellinghouse or
other premises, means the person named in the valuation roll as the
occupier of the dwellinghouse or premises; and, if there are two or
more such occupiers, means any one of them.

Circumstances in which poinded articles belonging to debtor may be
released or redeemed

11.—(1) Where a sale of poinded articles is to be held in premises
other than where they are situated, the sheriff officer shall—

(a) be entitled to remove to those premises only such number
of the poinded articles as, if sold at the valuations made
under paragraph 5(1)(b) of this Schedule, would satisfy the
sums recoverable by the creditor out of the proceeds of
sale; and

(b) release the remaining poinded articles from the poinding.

(2) Subject to sub-paragraph (3) below, the debtor may, within 7
days after the date when the sheriff officer intimates under paragraph
12 of this Schedule the date arranged for the removal of the poinded
articles for sale or, if the articles are to be sold in the premises where
they are situated, the date arranged for the holding of the sale, redeem
any poinded article by paying to the sheriff officer a sum equal to the
valuation of the article made under paragraph 5(1)(b) of this Schedule.

(3) The sheriff officer shall, on receiving payment from the debtor
under sub-paragraph (2) above, grant a receipt in the prescribed form
to the debtor, and the receipt shall operate as a release of the article
from the poinding. :

(4) The creditor and the debtor may by agreement release articles
from a poinding.

Intimation and publication of forthcoming sale

12.—(1) The sheriff officer who is arranging the sale of the poinded
articles shall intimate to the debtor and, if he is a different person
from the debtor, the possessor of the articles—

~ (a) the date and place arranged for the holding of the sale; and

(b) if the sale is to be held in premises other than where they
are situated, the date arranged for the removal of the articles
for the purposes of sale;

and intimation under this sub-paragraph shall be given not less than
14 days before the date arranged for the sale or such removal.

(2) In whatever premises the sale is to be held, the sheriff officer
shall, at the same time as he intimates to the debtor the date arranged
for the holding of the sale, send prescribed particulars of the
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arrangements for the sale to the sheriff clerk of the sheriff court
within whose jurisdiction the articles were poinded; and the sheriff
clerk shall arrange for those particulars to be displayed on a public
notice board within the court.

(3) Ali sales shall be advertised by public notice.

(4) No public notice of a sale of poinded articles to be held in
premises other than the debtor’s premises {except a public notice
under sub-paragraph (2) above) shall name him or disclose that the
articles for sale are poinded articles.

(5) Where the sale is to be held in premises other than the debtor’s
premises or an auction room, any public notice of the sale shall state
that the articles to be sold do not belong to the occupier of those
premises.

Cancellation of arrangements and new arrangements for sale

13.—(1) Except as provided in the following provisions of this
paragraph, after intimation has been given under paragraph 12 of this
Schedule to the debtor of the date arranged for the holding of a sale
or for the removal of the poinded articles for the purposes of sale,
the creditor or officer of court shall not be entitled to arrange a new
date for the holding of the sale or for such removal.

(2) The creditor shall be entitled to instruct a sheriff officer to
arrange such a new date as is mentioned in sub-paragraph (1) above
where, for any reason for which the creditor or officer of court cannot
be held responsible, it is not possible to adhere to the date which has
been arranged, and the officer of court shall intimate that new date
to the debtor:

Provided that no date arranged under this sub-paragraph shall be
less than 7 days after the date of such intimation.

(3) Without prejudice to sub-paragraph (2) above, in order to
enable the debt to be paid by instalments or otherwise in accordance
with an agreement between the creditor and the debtor, the creditor
may, subject to sub-paragraph (4) below, on one occasion only after
intimation has been given under paragraph 12 of this Schedule to the
debtor of the date arranged for the sale, cancel the arrangements
made for the sale.

(4) Where the sale is to be heid in premises other than where they
are situated, the creditor shall not for the purposes of sub-paragraph
(3) above be entitled to cancel the arrangements made for the sale
after the poinded articles have been removed for sale from the
premises where they are situated.

(5) Where the debtor is in breach of an agreement mentioned in
sub-paragraph (3) above, the creditor may instruct a sheriff officer
to make new arrangements for the sale of the poinded articles at any
time while the articles remain poinded.
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277



The Debtors (Scotland} Bill

The sale

14.—(1) No bid for the purchase of a poinded article at the auction
shall be accepted unless it is at least equal to—

(a) the valuation of the article made under paragraph 5(1)(b) -
of this Schedule; or ‘

(b) such smaller amount as the creditor may have authorised
as acceptable:

Provided that the valuation and amount mentioned in paragraphs
(a) and (b) above need not be disclosed to anyone bidding for such
purchase.

(2) Any poinded article exposed for sale may be purchased by—

(a) any creditor, including the creditor on whose behalf the
poinding was executed; or

(b) a person who owns the article in common with the debtor.

(3) Without prejudice to sub-paragraph (4) below, ownership of

a poinded article which remains unsold after being exposed for sale
shall pass to the creditor after it ceases to be exposed for salz.

(4) The ownership of a poinded article which has passed to the
creditor under sub-paragraph (3) above, in a case where the sale is
held in premises of the debtor, shall revert to the debtor unless—

(a) if the sale is held in a dwellinghouse in which the debtor is
residing, the creditor uplifts the article by 8 p.m., or such
time as may be prescribed, on the same day as the sale was
completed;

(b) if the sale is held in other premises of the debtor, the creditor
uplifts the article before 8 p.m., or such time as may be
prescribed, on the third day following the date of the
completion of the sale;

and a sheriff officer may remain on or re-enter any premises for the
purpose of enabling the creditor to uplift any article under paragraph
(a) or (b) above.

(5) Sub-paragraphs (3) and (4) above are without prejudice to the
rights of any third party in any of the poinded articles.

(6) Where at the auction any article is unsold or is scld at a price
below the valuation made under paragraph 5(1)(b) of this Schedule,
the debtor shall be credited with an amount equal to that valuation.

Disposal of proceeds.of sale

15. The sheriff officer who arranges the sale shall dispose of the
proceeds of the sale— '

(a) by handing over to the creditor or his agent the proceeds
so far as necessary to meet the debt and any expenses
chargeable against the debtor (subject to any agreement
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Paragraph 14

Sub-paragraph (1) is the: equivalent of clause 59(3). It implements Recommendation
7.6(4) (para. 7.30). . : : .
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Sub-paragraphs (3) to (6) are the equivalent of subsections (5) to (8) of clause 59.
They implement Recommendation 7.7 (para. 7.36).

. Paragraph-15 o ,
This paragraph is the equivalent of clause 60.
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between the sheriff officer and the creditor or his agent
relating to the fees or outlays of the sheriff officer); and

(b) by handing over to the debtor or his agent any surplus
remaining after the debt and any expenses chargeable against
the debtor have been met or, if the debtor or agent cannot
be found, by consigning that sum in court.

Report of sale to the creditor and debtor

16.—(1) The sheriff officer who arranged the sale shall send a
report of the sale in the prescribed form to the creditor setting out—

(a) any articles which have been sold and the amount for which
they have been sold;

(b) any articles which remain unsold;
(c) the expenses of the diligence; and

(d) any balance due by, or surplus handed over or due to, the
debtor;

and the sheriff officer shall send a copy of the report to the debtor.

(2) The creditor or the debtor shall be entitled to have the report
of sale taxed by the auditor of court of the sheriff court within whose
jurisdiction the articles were poinded.

Period for which poinding remains effective

17.—(1) Subject to the following provisions of this paragraph, a
poinding shall cease to have effect on the expiry of a period of one
year after the date of execution of the poinding.

(2) The sheriff, on an application by the creditor or a sheriff officer
made before the expiry of the said period of one year—

(a) may, where he thinks that, by extending the period during
which the poinding shall remain effective, the debtor is
likely to comply with an agreement between the creditor
and the debtor for the payment of the debt by instalments
or otherwise, extend the period for such further period as
he considers may reasonably be required to give effect to
the agreement; or

(b) may extend the period to enable further proceedings to be
taken in the diligence where the termination of the poinding
would prejudice the creditor and the creditor cannot be

- held responsible for the circumstances giving rise to the
need for the extension; -
and the sheriff may grant a further extension or further extensions
under this sub-paragraph on an application made to him before the
expiry of the previously extended period.
(3) The decision of the sheriff under sub-paragraph (2) above shall
be final and shall be intimated to the debtor by the sheriff clerk.
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Paragraph 16

This paragraph provides for the result of sale to be intimated to the creditor and
- debtor without requiring the officer to make a report of the sale to the sheriff as in
ordinary poinding procedure (see clause 61).

Paragraph 17
This paragraph is the equivalent of subsections. (1), (2), (3)(a) and (6} of clause 62.
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(4) Where, within the period mentioned in sub-paragraph (1) above
or within that period as extended under sub-paragraph (2) above, an
application is made under sub-paragraph (2) above, the poinding
shall continue to have effect until the disposal of the application.

Authorised removal of poinded articles

18.—(1) The debtor or the possessor of poinded articles may remove
them to another location if—

(a) the creditor or sheriff officer has consented to their removal;
or

(b) the sheriff, on an application by the debtor or the possessor,
has authorised their rtemoval.

(2) The removal of poinded articles to another location in accordance
with sub-paragraph (1) above shall not by itself have the effect of
releasing the articles from the poinding.

(3) Where poinded articles have been removed from the debtor’s
premises to another location under sub-paragraph (1) above, the
creditor may, under the same warrant to poind, again poind any of
the articles so removed and, notwithstanding paragraph 8 of this
Schedule, any articles which were not so removed, whether or not
they were previously poinded; and, on the execution of any such
further poinding, the original poinding shall be deemed to have been
abandoned.

Removal of poinded articles in breach of poinding
19.—(1) The removal from premises of poinded articles by the
debtor or a third party, without consent or authority under paragraph
18(1)(a) or (b) of this Schedule, shall be a breach of the poinding and,
if the debtor or third party at the time of such removal knew that the
articles had been poinded, the removal may be dealt with as a
contempt of court.

(2) The removal of poinded arncles to another location in breach
of the poinding shall not by itself have the effect of releasing the
articles from the poinding.

(3) Subject to sub-paragraph (4) below, where in breach of a
poinding articles have been removed from premises by the debtor or
by a third party, the sheriff, on an application by the credltor or the
sherniff officer—

(a) may make an order requiring the debtor or third party or
such other person as is in possession of those articles to
restore them to the premises from which they have been
removed within a period specified in the order; and

(b) if a requirement under paragraph (a) above is not comptied
with and it appears to the sheriff that the articles are likely
to be found in premises specified in the application, may
grant a warrant to sheriff officers—

~ .
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(i) to search for the articles in the premises so specified;
and
(ii) to restore the articles to the premises from which they
have been removed or to make such other arrangements
for their security as the sheriff may direct,

and any such warrant shall be deemed to include authority to open
shut and lockfast places for the purpose of its execution. |

(4) Where it appears to the sheriff, on an application made to him,
that any article which has been removed as mentioned in sub-
paragraph (3) above has been acquired for value and without
knowledge of the poinding, he shall not make an order under
paragraph (a) of that sub-paragraph relating to that article and shall
recall any such order which he has already made.

(5) Where in breach of a poinding poinded articles have been
removed from premises in circumstances in which the debtor is at
fault, the sheriff, on an application by the creditor, may, notwith-
standing paragraph 8 of this Schedule, authorise the poinding of other
articles belonging to the debtor in the same premises.

(6) Where a third party knowing that an article has been poinded
removes it from premises in breach of the poinding and the article—

(a) in the course of the removal or subsequently, is damaged
or destroyed;

(b) is subsequently lost or stolen; or

(c) is acquired from or through that third party by another
person without knowledge of the poinding and for value,

the sheriff may order the third party to censign in court until the
completion of the sale or until the poinding otherwise ceases to have
effect— :
(i) where the article has been damaged but not so damaged as
to make it worthless, a sum equal to the difference between
the valuation of the article made under paragraph 5(1)(b)
of this Schedule and the value of the article as damaged;
(ii) in any other case, a sum equal to the valuation made under
that paragraph.

(7) Any sum consigned in court under sub-paragraph (6) above
shall, on completion of the sale or on the poinding otherwise ceasing
to have effect, be paid to the creditor to the extent that may be
necessary to satisfy his debt, any surplus thereof being paid to the
debtor.

Damage or destruction of poinded articles

20.—(1) The wiiful damage or destruction of poinded articles b
the debtor or a third party who knows that the articles have beer
poinded shall be a breach of the poinding and may be dealt with a
a contempt of court. ‘
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(2) Where poinded articles have been damaged or destroyed in
circumstances in which the debtor is at fault, the sheriff, on an
application by the creditor or sheriff officer may—

(a) authorise, notwithstanding paragraph 8 of this Schedule,
the poinding of other articles belonging to the debtor in the
premises in which the original poinding took place; or

(b) authorise the revaluation of any damaged article in accord-
ance with paragraph 5(1)(b) of this Schedule.

(3) Where a third party knowing that an article has been poinded
wilfully damages or destroys it, the sheriff may order the third party
to consign in court until the completion of the sale or until the
poinding otherwise ceases to have effect—

(a) where the article has been damaged but not so damaged as
to make it worthless, a sum equal to the difference between
the valuation of the article made under paragraph 5(1)(b)
of this Schedule and the value of the article as damaged;

(b) where the article has been destroyed or so damaged as to
make it worthless, a sum equal to the valuation made under
that paragraph.

(4) Any sum consigned in court under sub-paragraph (3) above
shall, on the completion of the sale or on the poinding otherwise
ceasing to have effect, be paid to the creditor to the extent that may
be necessary to satisfy his debt, any surplus thereof being paid to the

debtor.

Release from poinding of articles belonging to third party

21.—(1) A sheriff officer may, at any time after the execution of
a poinding and before the sale of the poinded articles, release an
article from the poinding if a third party or a person acting on his
behalf claims that it belongs to the third party, unless the debtor or
the possessor of the article, if different from the debtor, denies the
claim.

(2) The sheriff shall, at any time after the execution of a poinding
and before the sale of the poinded articles, on an application made
to him by a third party, make an order releasing an article from ¢
poinding where he is satisfied that the article belongs to that thirc
party.

(3) The making of an application under sub-paragraph (2) above
is without prejudice to the taking of other proceedings by the thirc
party for the recovery of poinded articles belonging to him, and :
determination of the sheriff under that sub-paragraph shall not b
binding in any other proceedings. ,

(4) An order under sub-paragraph (2) above releasing articles fron
a poinding shall not take effect while the order is appealable or subjec
to an appeal or a further appeal.
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(5) Where any article has been released under sub-paragraph (i
or (2) above from a poinding, the creditor may, notwithstandin
paragraph 8 of this Schedule, poind other articles belonging to th
debtor in the same premises.

Poinding and sale of articles in common ownership

22.—(1) Articles which are owned in common by a debtor and
third party may be poinded and disposed of in accordance with th
provisions of this Schedule in satisfaction of the debts of that debto:

(2) Where a third party or a person acting on his behalf, at any tim
after the execution of a poinding and before the sale of the poinde
- articles—

(2) claims that any such article is owned in common by th
debtor and the third party; and

(b) pays to the sheriff officer a sum equal to the value of th
debtor’s interest in the article,

the sheriff officer may, unless the debtor or the possesor of the article
if different from the debtor, denies the claim, release the article fror
the poinding.

(3) The sheriff shall, at any time after the execution of a poindin
and before the sale of the poinded articles, on an application mad
to him by a third party, make an order releasing any article from
poinding where he is satisfied that the article is owned in commo
by the debtor and that third party and either—

(a) the third party pays to the sheriff officer a sum equal to th-
value of the debtor’s interest in the article; or

(b) the sheriff is satisfied that the continuation of the poindin
of that article or its sale under summary warrant would b
- unduly harsh to the third party in the circumstances.

(4) A release under sub-paragraph (2) above or, where paymen
is made under paragraph (a) of sub-paragraph (3) above, a releas
under that sub-paragraph, shall become effective on the granting o
a receipt for payment thereunder; and, on such a receipt bein
granted, the debtor’s interest in the released article shall be deeme:
to be transferred to the third party.

(5) An order under sub-paragraph (3) above releasing articles fron
a poinding shall not take effect while the order is appealable or subjec
to an appeal or a further appeal.

(6) Where any article is released in pursuance of sub-paragrap
(3)(b) above from a poinding, the creditor may, notwithstandin,
paragraph 8 of this Schedule, poind other articles belonging to th
debtor in the same premises.

(7) This sub-paragraph applies where—

(a) at any time after the execution of a poinding, a third part:
claims that any of the poinded articles is owned in commor
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by the debtor and himself but does not seek release of the
article from the poinding, and either

(b) the claim is admitted by the creditor and the debtor; or

(c) the claim is not admitted by the creditor or the debtor, bu
the sheriff, on an application made to him, is satisfied tha:
the claim is valid.

(8) Where sub-paragraph (7) above applies, then the creditor shal
pay to the third party— |
(a) if the article is or has been sold, a sum out of the proceed:
of sale or out of the valuation of that article under paragrapl
" 5(1)(b) of this Schedule (whichever is the greater) whicl
bears the same relation to those proceeds or that valuatiot
as the value of the third party’s interest in the article bear:
to the value of the total interest of all those who own the
article in commeon;

(b) if ownership of the article passes or has passed to the
creditor in default of sale, a sum which bears the samx
relation to the valuation of the article under paragrapl
5(1)(b) of this Schedule as the value of the third party”
interest in the article bears to the value of the total interes
of all those who own the article in common.

Certain proceedings under Schedule 6 to sist further steps in the
diligence

23.—(1) Where, in relation to a poinding, an application under thi
Schedule mentioned in sub-paragraph (2) below has been made
then—

(a) during a relevant period it shall be incompetent to remow
the poinded articles for sale, or to hold a sale of them, i
pursuance of the summary warrant; and

(b) a relevant period shall be disregarded-in czlculating th
period during which the poinding remains effective by virtu
of paragraph 17 of this Schedule.

(2) The applications referred to in sub-paragraph (1) above are a;
application under—

~ (a) paragraph 1(4), 6(1), 21(2) or 22(3) (release of poinde:

articles);

(b) paragraph 7(1) or (2) (recall of poinding);

(c) paragraph 9(1) (sist of proceedings in poinding of mobil
homes);

(d) paragraph 19(3) (restoration of articles removed in breac]
of a poinding);

(e) paragraph 19(4) (recall of order under paragraph 19(3))
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(3) In this paragraph“a relevant period” means any of the following
periods—

(a) the period while the application concerned is pending;

(b) any period during which the decision of the sheriff disposing
of that application is appealable or subject to an appeal o1
a further appeal. ‘

Power to enter premises and open shut and lockfast places

24. A summary warrant shall contain a warrant authorising a sherif
officer to enter premises in the occupancy of the debtor in order tc
execute the poinding or the sale, or the removal and sale of the
poinded articles and, for any of those purposes, to open shut anc
lockfast places.

Expenses of poinding and sale

25.—(1) Subject to paragraphs 26, 27 and 28 of this Schedule, there
shall be chargeable against the debtor any expenses incurred in taking
any of the following steps— -

(a) in serving a notice and a copy thereof under paragraph ¢
of this Schedule before entering a dwellinghouse for the
purpose of executing a poinding;

(b) in executing a poinding under paragraph 5(1) of thi
Schedule;

(c) in granting a receipt under sub-paragraph (6) of paragrapt
5 of this Schedule for payment for redemption under sub-
paragraph (5) of that paragraph by the debtor of any poindec
article;

(d) in making intimation, sending prescribed particulars of the
arrangements for the sale to the sherniff clerk and giving
public notice under paragraph 12 of this Schedule;

(e) in removing any poinded articles for sale;

(f) in making arrangements for, and holding, the sale;

(g) in granting a receipt under sub-paragraph (3) of paragrapt
11 of this Schedule for payment for the redemption of
poinded articles; |

(h) in making a report of sale under paragraph 16 of this
Schedule;

(i) in granting a receipt under paragraph 22(4) of this Schedule
for payment for the release from a poinding of any article
which is owned in common;

(j) in opening shut and lockfast places in the execution of the
diligence.
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Paragraph 24
- This paragraph makes it clear that a summary warrant includes a warrant to open
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(2) The Secretary of State may by regulations made by statutory
instrument amend any of paragraphs (a) to (j} of sub-paragraph (1)
above or may delete any of, or add to, the steps specified therein.

(3) No regulations shail be made under sub-paragraph (2) above
unless a draft of the regulations has been laid before Parliament and
approved by resolution of each House of Parliament.

26. Where a new date is arranged under paragraph 13(2) of this
Schedule for the holding of the sale or for the removal of the articles
for sale, there shall be chargeable against the debtor the expenses
incurred in connection with arranging the new date but not those
incurred in connection with arranging the original date.

- 27. Where arrangements for a sale are cancelled under sub-

paragraph (3) of paragraph 13 of this Schedule, then, if new
arrangements are made for the sale in the circumstances mentioned
in sub-paragraph (5) of that paragraph, there shall be chargeable
against the debtor the expenses incurred in the making of the new
arrangements but not in the making of the arrangements which have
been cancelled.

28. Where any such further poinding as is mentioned in paragraph
18(3) of this Schedule has been executed, there shall be chargeable
against the debtor the expenses incurred in that poinding but not the
expenses incurred in the original poinding.

29. Subject to paragraph 32 of this Schedule, the liability for any
expenses incurred by the creditor or the debtor—

(a) in an application by the creditor or an officer of court to the
sheriff under any provision of this Schedule; or

(b) in implementing an order under—

(i) paragraph 5(2) of this Schedule (order for security or
immediate disposal of poinded articles); or

(ii) paragraph 19 or 20 of this Schedule (orders dealing
with breach of poinding),

shall be as determined by the sheriff.

30. Expenses awarded by the sheriff against the debtor in favour
of the creditor in a determination under paragraph 29 of this Schedule
in respect of an application other than an application under paragraph
19 or 20 of this Schedule, shall be calculated, whether or not the
application is opposed by the debtor, as if it were unopposed, except
that, if the debtor opposes the application on grounds which appear
to the sheriff to be frivolous, the sheriff may award an additional sum
of expenses, not exceeding £25 or such amount as may be prescribed,
against the debtor.

31. The debtor shall not be liable to the creditor nor the creditor
to the debtor for any expenses incurred by the other party—

(a) in an application by the debtor to the sheriff under any
provision of this Schedule;
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(b} in connection with a hearing held by virtue of paragrapt
7(5)(b) of this Schedule:

Provided that if—

(i) the application or the opposition to the application appears
to the sheriff to be frivolous; or
(if) a party requires a hearing to be held on grounds whick
appear to the sheriff to be frivolous,
the sheriff may award a sum of expenses, not exceeding £25 or such
amount as may be prescribed, against the party acting frivolously in
favour of the other party.
32. The creditor shall be liable for any expenses incurred by the

debtor or himself in connection with an application by the creditor
or the officer of court under paragraph 10(3)(b) of this Schedule.

33.—(1) Any expenses chargeable against the debtor by virtue of
any of paragraphs 25 to 31 of this Schedule shalt be recoverable out
of the proceeds of sale.

(2) In paragraph 30, and in the proviso to paragraph 31, of this
Schedule, “prescribed” means prescribed in regulations made by the
Secretary of State by statutory instrument; and any such regulations
shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

Interpretation of “dwellinghouse” in Schedule 6

34. In this Schedule“dwellinghouse” includes a caravan or a
houseboat or any structure adapted for use as a residence.

Adaptation of Schedule 6 for purposes of different enactments
35.—(1) In this Schedule, “creditor” means for the purposes of—

(a) section 247 of the Local Government (Scotland) Act 1947,
the collector of rates of a rating authority;

(b) section 63 of the Taxes Management Act 1970, any collector
of taxes;

(c) paragraph 3 of Schedule 1 to the Car Tax Act 1983 and
paragraph 6 of Schedule 7 to the Value Added Tax Act
1983, the proper officer within the meaning of the Customs
and Excise Management Act 1979,

(2) In this Schedule, “debt” for the purposes of—

(a) the said section 247, includes the surcharge recoverable
thereunder but excludes interest;

(b) the said section 63, includes interest.
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Pa-fagraph‘ 34 - S
This paragraph is the equivalent of clause 71.
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SCHEDULE 7
MINOR AND CONSEQUENTIAL AMENDMENTS

General amendment

Any reference in any enactment to an order being enforceable in
like manner as a recorded decree arbitral shall be construed as a
reference to such an order being enforceable in like manner as an
extract registered decree arbitral bearing a warrant for execution
issued by the sheriff court of any sheriffdom in Scotland.

Specific amendments

The Bank Notes (Scotland) Act 1765 (c.49)

1. In section 4 (summary execution on banker’s notes), for the
words from “letters of horning™ to “the other” there shall be substituted
the word “the”. '

The Debtors (Scotland) Act 1838 (c.114)

2. At the end of section 22 (arrestments to prescribe in three years),
there shall be added the following subsections—

“(2) In the case of an arrestment which—

(a) secures a debt which is subject to a time to
pay direction or a time to pay order; or

(b) is subject to an interim order under section
5(3) or 20(1) of the Debtors (Scotland) Act
1.985 \Uldol Pclldllls dzopuaal Uf a.ppu\.,auuu
for time to pay order or debt arrangement
scheme),

there shall be disregarded, in computing the period
at the end of which the arrestment prescribes, the
period during which the direction, time to pay order
ot interim order is in effect.

(3) Nothing in this section shall apply to an arrestment
of earnings in the hands of a debtor’s employer.”.

The Harbours, Docks, and Piers Clauses Act 1847 (c.27)

3. In section 57 (unserviceable vessels to be altogether removed
from harbour), for the word “poinding” there shall be substituted the
word “arrestment”.

The Lyon King of Arms Act 1867 (¢.17)

4. In section 2 (admittance to office of messenger-at-arms), for the
words “according to the present law and practice” there shall be
substituted the words “in’ accordance with Part VI of the Debtors
(Scotland) Act 1985 and any act of sederunt made thereunder”.
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Schedule 7
General amendment
This amendment implements Recommendanon 8.6(2) (para. 8.40).

Paragraph 1 _
This paragraph implements Recommendation 9.2(1) {para. 9.12).

Paragraph 2

This paragraph 1mplements Recommendations 3.18(3} (para. 3.85), 4. 13(4) {para.
4.109) and 6.17 (para. 6.112).

_ Paragraph 3
Tlus paragraph 1mplements Recommendanon 5.52 (para. 5.246).

Paragraph 4 :
This: paragraph 1mplements Recommendanon 8.4 (para. 8.28).
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The Court of Session Act 1868 (c.100)

5. At the end of section 14 (induciae of summonses and other writs
passsing the signet), there shall be added the following subsection—

“(2) Nothing in this section shall apply to a charge
for payment.”,

The Titles to Land Consolidation (Scotland) Act 1868 (¢.101)

6. In section 138 (import of short clauses of consent to registration),
for the words from “letters of horning” to the end there shall be
substituted the words “, upon the issue of an extract containing a
warrant for execution, all lawful execution shall pass thereon™.

The Judicial Statistics (Scotland) Act 1869 (c.33)

7. In section 2 (returns to be made by clerks of court and other
public officers)—

(a) after the words “Her Majesty” there shall be inserted the

words “and third, messengers-at-arms and sheriff officers™;

(b) at the end there shall be added the following subsection—

“(2) All expenses incurred by messengers-at-arms
and shertiff officers under this section shall be defrayed
out of money provided by Parliament.”.

The Writs Execution (Scotland) Act 1877 (c.40)
8. For section 3 there shall be substituted the following section—
“Power to 3. The warrant inserted in an extract of a document

execute registered in the Books of Council and Session or in

Si’i’t%l?gf by sheriff court books which contains an obligation to
warrant. pay a sum or sums of money shall have the effect of

authorising—

(a) the charging of the debtor to pay to the
creditor within a period specified in the
charge the sum or sums specified in the
extract and any interest accrued on the sum
or sums and, in the event of failure to make
such payment within that period, the exe-
cution of an earnings arrestment against the
debtor’s earnings and the poinding of articles
belonging to the debtor and, if necessary for
the purpose of executing the poinding, the
opening of shut and lockfast places;

(b) an arrestment other than an arrestment of
the debtor’s earnings in the hands of his
employer; :

(c): subject to section 82 of the Debtors (Scot-
land) Act 1985, a current maintenance arrest-
ment against the debtor’s earnings.”.
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Paragraph 5 R :

This paragraph implemeants Recommendation 5.2 (para. 5.12).

Paragraph 6 _
This paragraph implements Recommendation 9.2(1) (para. 9.12).

Paragraph 7
_ This paragraph implements Recommendation 8.28 (para. 8.148).

Paragraph-8 | _ g
This paragraph reproduces clawse 112 for extracts of documents registered in books
of court. ' I
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The Debtors (Scotland) Act 1880 (c.34)

9. In section 4 (abolition of imprisonment for debt, with certain
exceptions), for paragraph 1 there shall be substituted the following
paragraph— _

“1. Fines imposed for contempt of court or under
section 91 of the Court of Session Act 1868.”.

The Sheriff Courts (Scotland) Extracts Act 1 892 (¢.17)

10. In section 7(1) (import of the warrant for execution), for the
words from “it shall” to the end there shall be substituted the following
words—

“ the said warrant shall have the effect of
authorising—

(a) the charging of the debtor to pay to the
creditor within a period specified in the
charge the sum or sums specified in the
extract and any interest accrued on the sum
or sums and, in the event of failure to make
such payment within that period, the exe-
cution of an earnings arrestment against
the debtor’s earnings and the poinding of

- articles belonging to the debtor and, if neces-
sary for the purpose of executing the poind-
ing, the opening of shut and lockfast places;

(b) an arrestment other than an arrestment of
the debtor’s earnings in the hands of his
employer; and

(c) subject to section 82 of the Debtors (Scot-

land) Act 1985, a current maintenance arrest-
ment against the debtor’s earnings.”.

The Merchant Shipping Act 1894 (c.60)

11. In section 693 (sums ordered to be leviable by poinding and
sale of ship), for the word “poinding” there shall be substituted the

- word “arrestment”.

The Execution of Diligence (Scotland} Act 1926 (c.16)

12. In section 1 (sheriff officer to have the powers of a
messenger-at-arms in certain places), for the word “county” in both
places where it occurs there shall be substituted the words “sheriff
court district”. '

13. In section 2(1)(b) (execution of arrestment or charge by
registered letter in certain cases), for the word “county” there shall
be substituted the words “sheriff court district”.
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Paragraph.9 L
This paragraph implements Recommendatlon 7.17(1).and (2) (para.7.80).

Paragraph 10 _
This paragraph _reprbduces clause 112 for extracts of sheriff court decrees.

Paragraph 11. - . .
. This paragraph lmplements Recommendatlon 5. 52 (para. 5.246).
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The lllegal Trawling (Scotland) Act 1934 (c.18)

14. In section 1(4) (penalties for illegal trawling), for the word
“poinding” there shall be substituted the word “arrestment”.

The Conveyancing and Feudal Reform (Scotland} Act 1970 (¢.35)

15. In Schedule 3 (standard conditions incorporated in standard
security), at the end of paragraph 9 there shall be added the following
sub-paragraph—

“(3) For the purposes of this condition, a proprietor
shall not be taken to be insolvent by reason only that
in respect of him an interim order has been made
under section 5(3) or 20(1) of the Debtors (Scotland)
Act 1985 or a time to pay decree or a time to pay
order has been granted or that he has applied for or
hasbeen made subject toa debt arrangement scheme.”.

The Prevention of Oil Pollution Act 1971 (c.60)

16. In section 20(1) (enforcement and application of fines), for the
word“poinding” there shall be substituted the word “arrestment”.

The Town and Country Planning (Scotland) Act 1972 (c.52)

17. In section 267(8) (local inquiries), for the words “a recorded
decree arbitral” there shall be substituted the words “an extract
registered decree arbitral bearing a warrant for execution issued by
the sheriff court of any sheriffdom in Scotland”.

The Prescription and Limitation (Scotland) Act 1973 (c.52)
18. After section 7 there shall be inserted the following section—

“Debt
arrangement
scheme to
preciude
running of
prescriptive
period.

7A.—(1) Where a debtor in an obligation to which
section 6 or 7 of this Act applies has applied for a debt
arrangement scheme, then, in the computation for the
purposes of section 6 or 7 of a prescriptive period in
relation to any such obligation, there shall be disre-
garded any of the following periods—

(a) theperiod after the first notice date as defined
in section 15(2)(a) of the Debtors (Scotland)
Act 1985 while the application for the scheme
is pending; :

(b) any period during which the decision of the
sheriff disposing of the application for the
scheme is appealable or subject to an appeal
or a further appeal,; '

(c) any period while the scheme is in force.

(2) The period to be disregarded under subsection
(1) above shall not be treated as separating the time
immediately before it from the time immediately after
it.”.
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 Paragraph 14
_ This paragraph 1mp1ements Recommendation 5.52: (para 5. 246)

Paragraph 15
This paragraph implements Recommcudatlon 4 23(3) (para 4.174}.

Paragraph 16 ‘
This paragraph 1mplements Recommcndanon 5.52 (para 5 246)

Paragraph 17
This paragraph 1mplements Recommendatmn 8.6(2) (para. 8.40).

' Paragraph 18-
' Thls paragraph mplcments Recommeudation 4.30 (para. 4.216).
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The Consumer Credit Act 1974 (c.39)
19. After section 93 there shall be inserted the following section—

“Summary 93A. Summary diligence shall be incompetent in

Eilhgen"et iy Scotland to enforce payment of a debt due under a

Solape et :gguel:?te’c,l agreement or under any security related
- reto.”,

20. In section 129 (time orders)—

(a) at the beginning of subsection (1) there shall be added the
words “Subject to subsection (3) below,”;

(b) at the end there shall be added the following subsection—

“(3) Where in Scotland a time to pay direction or
a time to pay order has been made in relation to a
debt, then (whether the direction or order is in effect
or not) it shall be incompetent to make a time order
in relation to the same debt.”.

21. At the end of section 130 (supplemental provisions about time
orders), there shall be added the following subsection—

“(7) In Scotland, where—

(a) anapplication by a debtor for a debt arrange-
ment scheme is pending or such a scheme
has been confirmed under section 24 of the
Debtors (Scotland) Act 1985, and

(b) there are in force both a time order under
section 129(2)(a) of this Act relating to a
debt of that debtor and another order relating
to that debt, or to the agreement under which
the debt is owed, made under section
129(2)(b), 131, 133, 135(1) or 136 of this
Act,

then, the court may, if it revokes the time order, vary
or revoke any of those other orders.”.

22. Atthe end of section 139 (reopening of extortionate agreements),
there shall be added the following subsection—

“(8) In Scotland—

(a) whereadebtorhasapplied for adebt arrange-
ment scheme, it shall be incompetent for him
to make an application under this section at
any time during any of the following
periods—

(i) the period after the first notice date as
definedinsection 15(2)(a) of the Debtors
(Scotland) Act 1985 while the applica-
tion for the scheme is pending;
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Paragraphs 19 and 20 _
These paragraphs implement Recommendation 3.25 (para. 3.127).

Paragraph 21
Thxs paragraph 1mplements Recommendatxou 4 28 (para 4.205).

| , Paragmph 22 ' :
"This paragraph lmplements Recommendatxon 4, 16 (para. 4 138)
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(ii) any period during which the decision of
the sheriff disposing of the application
for the scheme is appealable or subject

- to an appeal or a further appeal;
(iii) any period while the scheme is in force;
(b) in subsection (1)(b) and (c) above, “pro-
ceedings” do not include proceedings on an
application for a debt arrangement scheme.”.

The Criminal Procedure (Scotland) Act 1975 (c.21)

23. In section 411 (recovery by civil diligence), in subsection (1)
for the words from “the words” to “14 days” there shall be substituted
the words “a warrant for civil diligence in a form prescribed by act
of adjournal which shall have the effect of authorising—

(a) the charging of the person who has been fined to pay the
fine within a period specified in the charge and, in the event
of failure to make such payment within that period, the
execution of an earnings arrestment against his earnings
and the poinding of articles belonging to him and,if necessary
for the purpose of executing the poinding, the opening of
shut and lockfast places;

(b) an arrestment other than an arrestment of earnings in the
hands of his employer;”.

The Crofting Reform (Scotland) Act 1976 (c.21)

24. In section 17(1) (extension of powers of Land Court), for the
words from “as it” to “to be enforced” there shall be substituted the
words “in like manner as an extract registered decree arbitral bearing
a warrant for execution issued by the sheriff court of any sheriffdom
in Scotland”.

The Patents Act 1977 (¢.37)

25. In sections 93(b) and 107(3) (orders for expenses), for the
words “a recorded decree arbitral” there shall be substituted the
words “an extract registered decree arbitral bearing a warrant for
execution issued by the sheriff court of any sheriffdom in Scotland.”

The Employment Protection (Consolidation) Act 1978 (c.44)
26. In section 122 (employee’s rights on insolvency of employer)—
(a) in subsection (8)—
(i) after the words “subsection (3)(e)” there shall be
inserted the word “(a)”;
(i) at the end there shall be added the words “or

(b) in a case where the employer is subject to a
debt arrangement scheme, if it is included in the
scheme”;
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Paragraph 23

This: paragraph reproduces clause 112 in relation to fines and other sums ordered
to be paid by a criminal court.

Paragraphs 24 and 25
These paragraphs 1mplement Recommendanon 8.6(2) (para. 8.40).

' Paragraphs 26 to 28
These paragraphs lmpIement Recommendation: 4.11(4) (para. 4.96).
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(b) in subsection (9), after the word “manager” there shall be
inserted the words “an administrator of a debt arrangement

scheme,”.

27. In section 123(6) (payment of unpaid contributions to occu-
pational pension scheme), after the word “manager” there shall be
inserted the words “an administrator of a debt arrangement scheme,”.

28. In section 127(2) (interpretation of sections 122 to 126), after
paragraph (a) there shall be inserted the following paragraph—

“(aa) he has become subject to a debt arrangement
scheme;”.

The Customs and Excise Management Act 1979 (c.2)

29. In section 117 (execution and diligence against revenue traders),
for subsection (9) there shall be substituted the following subsection—

“(9) This section shall apply to Scotland subject to
the following modifications—

(a)

(b)

(©

(d)

in subsection (3) for the words from “issue”
to the end there shall be substituted the
words “granting of a warrant for the recovery
of a sum owing by the revenue trader, those
goods shall not be liable to be taken in
execution under this section.”;

in subsection (4) for the word “seized” in

. both places where it occurs there shall be
substituted the words “taken in execution™;
for subsection (5) there shall be substituted
the following subsection—

“(5) The sheriff, on an application by the
proper officer accompanied by a certificate
by him that relevant excise duty payable by
a revenue trader remains unpaid after the
time within which it is payable, may grant
a warrant authorising a sheriff officer—

(a) to take possession, by force if
necessary, of anything liable to be
taken in execution under this sec-

tion and for that purpose to open
shut and lockfast places; and

(b) to sell anything so taken posses-
sion of by public auction after
giving 6 days notice of the sale.”;

in subsection (6) for the word “distrained”
in both places where it occurs there shall be
substituted the words “taken possession of”;
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Pamgrdph 29 L . -
This paragraph implements Recommendation 7.16 (para. 7.69).

311



The Debtors (Scotland) Bill

(e) insubsection (7) for the words “of the distress
and sale” there shall be substituted the words
“incurred in the taking possession and sale
of the things under that subsection”.”.

The Education (Scotland) Act 1980 (c.44)

30. In paragraph 8 of Schedule 1 (local inquiries), for the words

“a recorded decree arbitral” there shall be substituted the words “an

extract registered decree arbitral bearing a warrant for execution
issued by the sheriff court of any sheriffdom in Scotland.”.

The Betting and Gaming Duties Act 1981 (¢.63)

31. Section 29 (recovery of duty in Scotland) shall have effect
subject to the following modifications—

(a) for subsection (1) there shall be substituted the following
subsection—

“(1) The sheriff, on an application by the proper
officer accompanied by a certificate by him that a
person, on written demand by the proper officer, has
refused or neglected to pay any amount recoverable -
from him by way of general betting duty or bingo duty
or by virtue of section 12(1) or 14 above or of Schedule
2 to this Act, may grant a warrant authorising a sheriff
officer—

{a) to take possession, by force if necessary, of
any of that person’s corporeal moveables
which would not be exempted from poinding
and for that purpose to open shut and lockfast
places; and

(b) to sell anything so taken possession of by
public auction after giving 6 days’ notice of
the sale”;

(b) in subsection (2) for the word “poinded” in both places
where it occurs there shall be substituted the words “taken
possession of”;

(c) in subsection (3)—

(i) for the words “the poinding and” there shall be
substituted the words “incurred in taking possession
of the corporeal moveables and their”;

(ii) in paragraph (a) for the word “poinded” there shall be
substituted the words “taken possession of”;

(iii) in paragraph (b) for the word “poinded” there shall be
substituted the words “when they were taken possession
of by the sheriff officer”; -
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FParagraph 30
This paragraph implements Recommendation 8.6(2) (para. 8.40).

Paragraph 31
This paragraph implements Recommendation 7.16 {para. 7.69).
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(d) in subsection (4) for the words “poinded” and “poinding”
there shall be substituted respectively the words “taken
possession of” and “taking possession of the corporeal
moveables”.

The Civil Jurisdiction and Judgments Act 1982 (¢.27)

32. At the end of paragraph 4 of Schedule 9 (continuance of certain
existing jurisdictions), there shall be added the words “or a debt
arrangement scheme.”.

The British Fishing Boats Act 1983 (c.8)

33. In section 5(2)(a) (recovery of fines), for the word “poinding”
there shall be substituted the word “arrestment”.

The Rent (Scotland) Act 1984 (¢.58)

34. For section 110 (restriction on diligence), there shall be
substituted the following section—

“Restriction
on
sequestration
for rent.

110. At any stage before the grant of a warrant of sale
in an action of sequestration for payment, or in
security, of rent of any dwelling-house let on a protected
tenancy or subject to a statutory tenancy, the sheriff
may sist the proceedings or adjourn them for such
period or periods as he thinks fit, in order to enable
the tenant to pay the rent in such manner as the sheriff
may determine (whether by instalments or

P L T 1 ]

otherwise).”.

The Bankruptcy (Scotland) Act 1985 (c. )

35. Atthe end of section 8 (further provisions relating to presentation
of petitions), there shall be added the following subsection—

“(7) Every petition for sequestration presented by—

(a) aliving debtor, shall contain a statement that
he is not subject to a debt arrangement
scheme; or

(b) a creditor, shall contain a statement that, to
the best of his knowledge and belief, the
debtor is not subject to a debt arrangement
scheme.”.

36. After section 32 there shall be inserted the following section—

“Sist of
sequestration
in relation to
mobile homes.

32A. Where acaravan, houseboat or other moveable
structure is the only or principal residence of the
debtor, the Court of Session or the sheriff, on an
application by the debtor made at any time after the
date of sequestration, may order that, for such period
as the Court of Session or sheriff may determine, no
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Paragraph 32 ‘
This paragraph is.a consequential of Recommendation 4.8 (para. 4.60).

Paragraph 33
This paragraph implements. Recommendatlon 5.52 (para 5. 246)

Paragraph 34 ‘
This paragraph- nmplements Recommendanon 323 (para 3. 114)

Paragraph 35

This paragraph is a consequential- of Recommendation 4.46(3) {para. 4.311). In
paragraphs 35:-to 39 references to the Bankruptcy (Scotland) Act 1985 are references
to the Bankruptcy (Scotland) Bill 1984 (Bill 48) as brought from the House of Lords
to the House of Commons, and ordered to be printed, on 18 December 1984.

Paragraph 36
This paragraph implements Recommendation 5.51(3) (para. 5.244).
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futher steps shall be taken in the sequestration in
relation to such caravan, houseboat or structure.”.

37. In section 36 (effect of sequestration on diligence), after
subsection (5) there shall be inserted the following subsection—

“(5A) Nothing in subsection (4) or (5) above shall
apply to an earnings arrestment, a current maintenance
arrestment or a conjoined arrestment order.”.

38. In paragraph 10 of Schedule 7 (arrestments and poindings)—

(a) in sub-paragraph (3) after the words “a sale” there shall be
inserted the words “or receives payment in respect of a
poinded article upon its redemption by the debtor”;

(b) atthe end there shall be added the following sub-paragraph—
“(5) Nothing in this paragraph shall apply to an
earnings arrestment, a current maintenance arrestment

or a conjoined arrestment order.”,

39. In paragraph 11(a) of Schedule 7 (application of section 32 of
Bankruptcy Act 1883 to Scotland), after the word: “Act” there shall
be inserted the words “but shall not include the case of a person the
payment of whose debts is regulated by a debt arrangement scheme”.
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Paragraph 37

This paragraph implements Recommeudatlons 6.15 (para, 6.103),.6. 31(1) (para. .
6.189) and 6.50(3) (para. 6. 270) '

Paragraph 38

Sub-paragraph (b) melcments Recommendations 6. 41(2) (para. 6.228) and 6.46(1)
(para. 6.252).

Paragmph 39
This paragraph implements Recommendanon 4.47 (para 4.314).
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SCHEDULE 8

TRANSITIONAL PROVISIONS

1. Notwithstanding the repeal by this Act of subsection (4) of
section 36 of the Sheriff Courts (Scotland) Act 1971—
(a) any direction made under that subsection, which is in force
immediately before the commencement of this Act, shall
continue in force; and o
(b) any summary cause action for payment, which is pending
immediately before such commencement, shall proceed and
be disposed of, )

as if this Act had not been passed.

2. The sheriff may refuse to make a time to pay order if, on an
objection being duly made in pursuance of section 5(5)(a) of this Act,
he is satisfied that a direction has been made under section 36(4) of
the said Act of 1971 whereby the debt concerned was payable by
instalments, but the right to pay by instalments has ceased by reascn
of failure to pay an instalment. - o

3. Without prejudice to paragraphs 4 to 6 of this Schedule, a warrant
tssued before the commencement of this Act, for the enforcement
by diligence of an obligation to pay money, contained in an extract

- of a decree or of a document which has been registered in the Books

of Council and Session or in sheriff court books shall be treated as
if it were a warrant contained in a decree granted after the com-
mencement of this Act.

4. Nothineg in Part ITI of thic Act chall affect a pninrlin which ig
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in effect immediately before the commencement of this Act; and
further proceedings in such a poinding and in any sale to follow
thereon shall be in accordance with the law in force immediately
before such commencment.

5. Nothing in this Act shall affect an arrestment of earnings in the
hands of an employer which has been executed before the com-
mencement of this Act nor preclude the raising of an action of
furthcoming in pursuance of such an arrestment or the granting of
a decree in any such action.

6. Where an arrestment of a debtor’s earnings in the hands of an
employer which has been executed before the commencement of this
Act has or shall have effect in relation to earnings payable on the first
pay day occurring after such commencement, the execution of an
earnings arrestment or a current maintenance arrestment during the
period between such commencement and that pay day against earnings
payable to the debtor by the employer shall be incompetent.

7.—(1) A summary warrant granted before the commencement of
this Act under or by virtue of any of the enactments to which this
paragraph applies shall be deemed to authorise, and authorise only—
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1947 c. 43.
197Gc. 9
1972 c. 41.

1983 ¢. 53.

1983 c. 55.

1952 ¢, 44.

1972 c. 25.

1979 ¢c. 2.

1981 c. 63.

The Debtors (Scotland) Bill

(a) a poinding and sale in accordance with Schedule 6 to this
Act;
(b) an earnings arrestment; and

(c) an arrestment other than an arrestment of the debtor’s
earnings in the hands of his employer:

Provided that, if at the commencement of this Act diligence
executed in pursuance of such a warrant is pending, that diligence
shall proceed as if this Act had not been passed.

(2) This paragraph applies to the following enactments—
(a) section 247 of the Local Government (Scotland) Act 1947,
(b) section 63 of the Taxes Management Act 1970;
(c) paragraph 13 of Schedule 1 to the Finance Act 1972;
(d) paragraph 16(2) of Schedule 7 to the Finance Act 1972;
(e) paragraph 3 of Schedule 1 to the Car Tax Act 1983;

(f) paragraph 6 of Schedule 7 to the Value Added Tax Ac
1983.

8.—(1) Where before the commencement of this Act—
(a) a warrant has been granted under any of the enactments tc
which this paragraph applies, but
(b) no diligence has been executed in pursuance of the warrant
the warrant shall cease to have effect.
(2) Where before the commencement of this Act—
{a) a warrant has been granted under any of the enactments
which this paragraph applies; and
(b) diligence has been executed in pursuance of the warrant
the diligence shall proceed as if this Act has not been passed.
(3) This paragraph applies to the following enactments—
(a) section 253 of the Customs and Excise Act 1952;

(b) paragraph 10 of Schedule 2 to the Betting and Gamin;
Duties Act 1972;

(c) section 117 of the Customs and Excise Management Ac
1979;

(d) section 29 of the Bettihg and Gaming Duties Act 1981.

9.—(1) This paragraph applies to the following diligences—
(a) a poinding and sale;
(b) an arrestment and action of furthcoming or sale;
being diligences which are pending at the commencement of this Act

(2) The provisions of this Act relating to the liability for the
expenses of a diligence shall not apply in relation to a diligence tc
which this paragraph applies.
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(3) Section 118(1) or (2) of this Act shall not prevent a credit
from taking proceedings in court to recover any expenses chargeab
against the debtor of a diligence to which this paragraph applies.

(4) Notwithstanding section 120 of this Act, a diligence to whi
this paragraph applies shall cease to have effect on payment or tend
of the debt other than the expenses of the diligence.
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Section 131(3). ' SCHEDULE 9
Repeals
Chapter Short Title Extent of Repeal
1503 c.45. The Diligence Act 1503. The whole Act.
1579 c.13. The Registration Act 1579. The whole Act.
1579 c.45. The Hornings Act 1579. The whole Act.
1584 ¢.15. The Execution of Decrees Act The whole Act.
1584.
1587 ¢.30. The Officers of Arms Act The whole Act.
1587.
1592 ¢.29. The Lyon King of Arms Act  Section (3).
1592. In section (5) the
words from “As
| alsua” to the end.
1593 ¢.34. The Hornings Act 1593, The whole Act.
1600 c.22. The Hornings Act 1600. The whole Act.
1607 c.13. The Convention of Burghs Act The whole Act.
1607.
1621 ¢.20. The Hornings Act 1621. The whole Act.
1661 c.218. The Poinding Act 1661. The whole Act.
1669 c.5. The Poinding Act 1669. The whole Act.
1669 c.95. The Lyon King of Arms Act  The words from
1669. “the fourtie sext”
to “Together also
with”.
1672 c.47. The Lyon King of Arms Act  The words from
1672. “are judges” to
_ “office and”.
1681 c.5. The Subscription of Deeds Act The word
1681. “hornings”.
1681 ¢.86. The Bills of Exchange Act The words from
1681. “Letters of
- horning” to “and
other”.
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Chapter

Short Title

Extent of Repeal

20 Geo. 2 ¢.43.

20 Geo. 2¢.50.

5 Geo. 3 ¢.49.

12 Geo. 3¢.72.

1&2 Viet.
c.114.

9 & 10 Vict.
c.67.

19 & 20 Vict,
c.56.

19 & 20 Vict.
c.91.

The Heritable Jurisdictions
(Scotland) Act 1746.

The Tenures Abolition Act
1746,

The Bank Notes (Scotland)
Act 1765.

The Bills of Exchange
(Scotland) Act 1772.

The Debtors (Scotland) Act
1838.

The Citations (Scotland) Act
1846.

The Exchequer Court
(Scotland) Act 1856.

The Debts Securities
(Scotland) Act 1856.

326

Section 28.
Sections 12 and 13.

In section 6 the
words from
“issuing” to “all
other”.

In section 42 the
words “by horning
or other
diligence”.

In section 43 the
words “by horning
or other
diligence”.

Sections 2 to 15.

Sections 23 to 31.

In section 32 the
words “excepting
in the case of

oo
poindings”,

Section 35.
All the Schedules.

In section 1 the

- words “excepting
only in cases of
poinding as
aforesaid”.

In section 28 the
. words from
“except that” to
the end.
Sections 29 to 34.
Section 36.
Schedules G to K.

In section 6, the
words “of
hornings”.
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Chapter Short Title Extent of Repeal
33 &34 Vict. The Wages Arrestment The whole Act.
c.63. Limitation (Scotland) Act
1870.
43 & 44 Vict. The Debtors (Scotland) Act  In section 4, the
c.34 1880. proviso, the word
from “a warrant”
to “or under” and
the words “or
obligation”.
45 & 46 Vict.  The Civil Imprisonment Section 5.
c.42, (Scotland) Act 1882. |
55 & 56 Vict.  The Sheriff Courts (Scotland) Section 7(6).
c.17. Extracts Act 1892.
10 & 11 Geo. 6 The Local Government Sections 248, 249
c.43, (Scotland) Act 1947. and 251.
10 & 11 Geo. 6 The Crown Proceedings Act  In section 46,
c.44. 1947. : proviso (a).
8& 9Eliz.2  The Wages Arrestment The whole Act.
c.21. Limitation Amendment
(Scotland) Act 1960.
1966 c.19. The Law Reform Sections 2 and 3.
(Miscellaneous Provisions)
(Scotland) Act 1966.
1968 c.49. The Social Work (Scotland)  In section 80,
Act 1968. subsections (2)
and (3).
1970 c.9. The Taxes Management Act  Section 64.
1970.
1970 c.36. The Merchant Shipping Act  In section 11(1)(a),
1970. the words “or
arrestment”,
1971 c.58. The Sheriff Courts (Scotland) ~ Section 36(4).

Act 1971.
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Chapter Short Title Extent of Repeal
1979 ¢.39. 'The Merchant Shipping Act  In section 39,
- 1979. subsection (2) and

1979 ¢.54. The Sale of Goods Act 1979.

1984 ¢.43. The Finance Act 1984.

330

in subsection (3)
the words “or
arrestment” and
the words from
“and, as” to the
end.

Section 40.
Section 16.
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APPENDIX B

SUMMARY OF RECOMMENDATIONS

This Appendix contains a summary of the recommendations made in this
report. Most of the recommendations are implemented by the draft Bill in
Appendix A. Some recommendations, however, would require to be imple-
mented by subordinate legislation or administrative action. These are marked
with an asterisk and consist of the following, namely, Recommendations
3.11(2),3.15(2), 3.17(2), 3.25(3), 4.46(7), 5.7, 5.8, 5.19(1)(g), 3.32(3),5.47(2),
5.48(3), 6.3(4), 6.18(2), 6.20, 6.32(1), 6.37, 6.39(1), 6.42 (5) and (6), 6.44(4),
7.13,7.17(2) and (4), 8.8(1) to (3), 8.9, 8.11(1), (3), (4) and (5), 8.12(6), 8.13,
8.19(3), 8.20, 8.21, 8.22, 8.23(8), 8.24(8), 8.28(2), 8.29, 9.1(1), 9.6(2) to 4),
9.9(8), 9.10(4) and 9.11(6).

Recommendation

No.

3.1

3.2

3.3

TIME TO PAY DECREES AND ORDERS

Time to pay decrees

The present jurisdiction of the courts to grant instalment decrees
in summary cause actions should be replaced by a jurisdiction
to grant decrees containing directions (called time to pay
directions) providing for payment of the debt by instalments
or by a deferred lump sum.

(Paragraph 3.4; clause 1(1).)

(1) Title to apply for a time to pay direction should be conferred
on a debtor who is an individual and who is either (a)
personally liable under the decree or (b) liable in a fiduciary
Or representative capacity as tutor of an individual or as
judicial factor loco tutoris, curator bonis or judicial factor
loco absentis on an individual’s property.

(2) Where an individual is liable to make payments under a
decree both in a personal capacity and in a fiduciary or
representative capacity, (e.g. as a trustee, executor or
office-bearer of a voluntary association), it should be
competent for the court to include in the decree a time to
pay direction applying to the individual’s personal liability,
but not to his liability in his other capacity unless that other
capacity is one of those mentioned in paragraph (1)(b)
above.

(3) A time to pay direction should cease to have effect on the
debtor’s death or on the inter vivos transmission of his
obligation to pay the debt.

(Paragraph 3.9; clause 12.)

(1) Subject to the monetary limit proposed in Recommendation
3.6 (paragraph 3.25), time to pay decrees should be
competent not only in sheriff court summary cause actions
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Recommendation
No.

3.4

35

3.6

for payment of a principal sum but also in other actions in

the sheriff court or Court of Sessmn for payment of a

principal sum:.

~ (2) Time to pay decrees should not be competent however,
where:

(a) the sum due under the decree consists of or includes
an award of financial prov1510n on divorce or aliment;
or

~ (b) the decree prov1des for the recovery by periodic pay-
‘ments. of the cost of supplementary. benefit from a
relative liable to maintain the recipient of the benefit
or is a contribution order or similar order against the
relative of a child in the care of a local authority.

(Paragraph 3.13; clause 1(1), (4)(b) and (c), and (7).)

A creditor in a time to pay decree should be entitled to claim

interest not quantified in the decree only if he intimates the
amount of interest claimed to the debtor not later than a date
prescribed by act of sederunt occurring before the date when
payment of the last lnstalment orof the deferred lump sum falls
due. :

(Paragraph 3.16; clause 1(5) )

| (1) In an actlon for payment of a pr111c1pa1 sum, the court’s

power to make a time to pay direction relatmg to the
expenses of the action should be exercisable only when it
grants decree decerning for payment of the principal sum
and either decerning for payment of the expenses or making
- a finding as to liability for the expenses; and accordingly
“where the expenses are taxed by the auditor of court at a
later stage, a time to pay direction relating to those expenses
should not be competent at that stage.
(2) Where the court grants a decree not decerning for pavment
- of a principal sum but making a finding as to liability for
expensés (whether or not the decree also decerns for
-payment of the expenses), it should not be competent for
the court to make a time to pay direction relatmg to those
eXpenses.

(Paragraph 3. 21; clause 1(1) and (2) )

- The court’s power to ‘make a time to pay direction should be

. exercisable only if the principal sum (i.e. disregarding interest
" and expenses) does not exceed a monetary limit fixed by statute

3.7

at £10,000 initially but variable by statutory instrument..
(Paragraph 3.25; clause 1(4)(a) and (6).)

. (1) A time to pay decree, while it is in operation, should: render

the debt unenforceable by a charge for payment and by the
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Recommendation

No.

3.8

3.9

3.10

diligences used for enforcing payment of ordinary unsecured
debts, namely, poinding and warrant sale, earnings arrest-
ment (recommended below), arrestment and action of
furthcoming, arrestment and action of sale (of vessels), and
adjudication for debt, but should not prevent the registration
of an inhibition based on the debt.

(2) On making a time to pay decree, the court should have a
new discretionary power to make an ancillary order recalling
or restricting an existing arrestment on the dependence of
the action in which the decree was granted, or an existing
arrestment in security of the debt to which the decree
relates. This ancillary power should be additional to its
common law powers to recall or restrict arrestments on the
dependence or in security.

(3) The court should be empowered to impose on the debtor
conditions which must be fulfilled before the making of the
ancillary order, and to defer pronouncing decree to allow
time for the debtor to fulfil the conditions.

~(4) The foregoing ancillary power should not apply toinhibitions

on the dependence or in security or adjudications in security.
(Paragraph 3.35; clause 2.)

It should not be competent for a creditor to raise an action of

adjudication to enforce a debt payable under a liquid document

of debt or a bill of exchange or promissory note unless:

(a) the debt has been constituted by a decree; or

(b) the document of debt, or a protest of the bill of exchange
.or the promissory note, as the case may be, has been

- registered for execution in the books of court.

{(Paragraph 3.37; clause 126,).

The diligences to be rendered unenforceable by a time to pay
decree or subject to recall by-an erder ancillary to such a decree,
should not include a sequestration: for rent or feuduty under

- the landlord’s or superior’s hypothec, a poinding of the ground
.. or an action of maills and duties.

(Paragraph 3.42; clauses 2 and 11(1)(a).) * -

(1) Sums due under a time to pay decree decerning for payment
of a principal sum should become payable only after
intimation by the creditor of the extract decree to the
debtor. | '

(2) Where a court grants a time to pay direction relating to
expenses in a decree which éither:
(a) finds expenses due but does not decern for payment
of them; or
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Recommendation

No.

3, 11

3.12

-(b) decerns for payment of the expenses as taxed by the
auditor of court but does not specify the expenses as
. a quantzﬁed sum,
- the expenses should be payable in terms of the direction
~ only after intimation by the creditor to the debtor of an
extract decree for expenses specifying their amount.

- (3) The privilege of time to pay by instalments conferred by

a time to pay decree should lapse automatically if, on the
due date for payment of an instalment, the debtor is already
- two prior instalments in arrears. If the debtor is in arrears
- with one prior instalment on the date when the last
_ instalment falls due, or if he is not in arrears but fails to
pay that instalment on that date, the privilege should lapse
- if he had not paid the unpaid balance of the debt within
three weeks after that date.

(4) A time to pay direction relating to a deferred lump sum
- shouldlapse 24 hours after the time for payment has arrived.
(5). Where the court makes a time to pay direction in a decree

for payment of a principal sum and subsequently grants a
decree for payment of the expenses of the action, the lapse

~ of the direction through default in paying a sum or sums
due under one of the decrees should terminate also the
privilege -of time to pay the sums due under the other
decree.

~ (Paragraph 3.45;"0131'15;35'1‘(1)_: and (3); and 3(1)-(4).)

4_ (l) A court whlch has made a time to pay decree should be

empowered to vary or recall the time to pay direction in
the decree and, subject to such prior conditions as the court
" thinks fit, to recall or restrict any arrestment securing the
" debt, on'a subsequent application by the debtor or creditor.

__ (2)* Provision should be made by act of sederunt to ensure

that the form of intimation of an extract time to pay decree
' should notlfy the debtor of his right to apply for a variation

 of the time to pay direction in the decree and for recall or
restriction of an arrestment securing the debt.

~ (Paragraph 3.48; clause 3(5), (6) and (7).)- .

Time to pay orders :

(1) A new ]uI‘lSdlCthIl should be conferred on the courts to
make an order (to be called a time to pay order) whereby
a debt which has already been constituted by decree would
be payable by instalments or by a deferred lump sum:.

(2) Time topay ordersshouldbe available to the same categories

- of persons and subject to the same limitations as are time

to pay directions in terms of Recommendation 3.2 above.

(Paragraph 3.53; clauses 4(1) and {2), and 12.)
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Recommendation

No.
3.13

3.14

3.15

@)

2)

A time to pay order should be competent where (a) the
debt has been constituted by a decree or other document
of debt bearing a warrant for diligence; or (b) the debt
consists of orincludes tax or ratesarrears for the enforcement
of which the sheriff has granted a summary warrant
authorising diligence. o

Such an order, however, should not be competent where:

(a) the debt due under the decree consists of or includes
financial provision on divorce, or aliment: or

(b) the decree provides for the recovery of the cost of
supplementary benefit or is a contribution order as
mentioned in Recommendation 3.3(b); or

(c) the debt is due under a non-Scottish decree, analogous
to those mentioned above, which is enforceable in
Scotland; or ' _

(d) the debt is a civil fine or penalty imposed for contempt

- of court in civil proceedings, or for breach of an order

under section 91 of the Court of Session Act 1868, or
for professional misconduct under any enactment; or

(e) the debt is a fine or other sum due under an order of
_acourt in criminal proceedings.

(Paragraph 3.58; clause 4(1) and (7).)

M)

(2)

. (Pa

(1

A time to pay order should only be competent where a
charge to pay or arrestment in common form had been
executed, an action of adjudication for debt had been
raised, or a summary warrant granted, for recovery of the
debt. '

A time to pay order should not be competent after a
diligence enforcing the debt had proceeded to an advanced
stage (viz. warrant of sale of poinded goods; intimation of
the date of removal or impending sale of goods poinded
under the recommended new summary warrant poinding
procedure; decree of furthcoming or sale of arrested
property; or entry into possession of adjudged property
with the debtor’s consent or acquiescence or a decree of
maills and duties or of removing or ejection relating to such
property) and until the date when the diligence had been
completed or for any reason had ceased to have effect,
after which date a time to-pay order should again become
competent. : '
ragraph 3.63; clause 4(1) and (4).)

A time to pay order should be competent only where:

(a) the debt (exclusive of interest but including expenses
decerned for as a quantified sum in the extract decree
and diligence expenses) does not exceed a prescribed

336



Recommendation
No.

3.16

3.17

- suin (fixed initially at £10,000 variable by statutory
~ instrument); and

(b) a time to pay direction or time to pay order relating
to the debt has not already been made.

(2)* Provisien should be made by act of sederunt requiring a
debtor applying for a time to pay order to state in his
application that no time to.pay direction or order relating
to the debt has been made.

(Paragraph 3.66; clause 4(3) and (6)".)

(1) The sheriff courts should have exclusive jurisdiction to
make time to pay orders.

(2) The sheriff court which granted the decree for payment or
summary warrant for recovery of a debt should have
jurisdiction to make a time to pay order affecting that debt.
In all other cases, jurisdiction. should be conferred on the
sheriff court of the place where the debtor is domiciled or,
if he is not domiciled in Scotland, a place where he carries
on ‘business, or if he has no domlcﬂe or place of business

“in Scotland, a place where he has property (or a source of
income) llabie to diligence.

(Paragraph 3.71; clause 4(2) and (7) (definition of “sheriff”).)

(1) The procedure n a:n.'application for a time to pay order

should be as outlined at paras. 3.72 to 3.75 of this report.
(2)* So far as the procedure in an application for a time to pay
orderis not prescribed by clauses 5and 6.of the Bill annexed
- to- this report, it should be prescribed by act of sederunt.
Provision should be made by act of sederunt to secure that
where possible a debtor applying for a time to pay order
- . should: furnish particulars of the decree concemned to the
sheriff and those particulars should be set out in the charge
and other documents. served on a debtor in the execution

of diligence.

: (Paragraph 3. 76 clauses 5 and 6 )

3.18

(1) The sherrff should make an interim order sisting diligence
by the creditor pendmg dlsposal of an application for a
time to pay order. :

(2) The interim order should not stop the execution of new
poindings and arrestments. It should however stop poindings.
and arrestments from proceeding to warrant of sale or
decree of furthcoming or, in a summary warrant poinding,
intimation of either removat for sale or sale. It should stop
new actions of adjudication for debt and, if such an action
had been ralsed it should stop the credltor from entering
into possession of the adjudged property but it should not .

337



Recommendation
No.

3.19

stop the registration of a notice of litigiosity in connection
with the action, nor the obtaining and recording of an
-abbreviate or decree of adjudication.

(3} The period during which an interim sist of diligence is in
force should be disregarded in computing the period during
which by law a diligence subsists. ~ -

(Paragraph 3.85; clauses 5(3) and 7; Schedule 7, paragraph 2.)

(1) A time to pay order should preclude enforcement of the
debt by any new charge, poinding (other than a poinding
of the ground), earnings arrestment, arrestment in common
form, or action of adjudication for debt. -

(2) The sheriff should have: , -

(a) a duty to recall an existing earnings arrestment; to
recall, or exclude the debt from, a conjoined arrestment
oorder; and to prohibit further steps in an adjudication
for debt other than. the registration of a notice of
litigiosity and the obtaining and recording of an abbre-
viate and decree of adjudication; and

(b) a power to recall or restrict an arrestment and to recall
a poinding (other than a poinding of the ground), and
if he does not recall the poinding or arrestment, he
should make an order “freezing” the diligence by
prohibiting the creditor from taking further steps in the
diligence and rendering incompetent the grant of war-
rant of sale or of decree of furthcoming or sale. This
freezing order. would not however prevent an officer
of court from lodging a report of the poinding nor
prevent an application for the disposal of perishable

- goods orfor security of goods.

(3) The period during which a diligence is “frozen” by such an
order should be ignored in reckoning the time limits on the
duration of the diligence.- .= . .

(4) A time to pay order and its ancillary orders should cause
an unexpired charge to lapse but should not retrospectively
annul the effect which an expired charge has had in creating
“apparent insolvency” within the meaning of bankruptcy
legislation. R , _

(5) If the sheriff, being unaware of the existence of a diligence,
omits to make an ancillary order. recalling, restricting or
freezing it as recommended above, the diligence should
continue in operation, and further steps may be taken in
it, unless and until it is recalled, restricted or “frozen” by
a subsequent order.

| (Péra,gxaph 3.93; clause 8; Schedule 7,,‘:p'ar_-égraph 2.)

3.20

- The provisions on automatic lapse of time to pay orders, the

variation and recall of such orders, and the recall and restriction
of existing diligences securing the debt should be similar to the
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Recommendation
No.

correspondmg provisions applymg to time to pay decrees, but
with minor modifications.

(Paragraph 3.97; clause 9.).

- Recommendations dpplying to-both time to pay decrees and time

3.2

to pay orders

(1) A debt to which a tnne to pay direction or time to pay

order relates should not entitle the creditor to present, or
concur in, a petition for the debtor’s sequestration while
the direction or order is in effect.

(2) A time to pay direction in a decree or a time to pay order
should be terminated by an award of sequestration. of the
~ debtor’s estate, a trust deed for his creditors, an extra-
judicial composrtlon contract with his credltors or the
circulation of a notice requesting creditors to verify their
debts i an appllcatlon for a debt arrangement scheme such

as we recommend in Chapter 4

(Paragraph 3.100; clause 10. )

3.22

The recall of an arrestment or poinding should not affect any
right which the creditor had acqurred through his arrestment
or poinding to a pro rata share in the proceeds of other
arrestments and poindings under bankruptcy legislation.

_(Paragraph 3.102; clause 1))

3.23

* The restriction on diligence enforcing rent imposed by the Rent

(Scotiand) Act 1984, section 110, should be limited to actions
of sequestration for payment, or in security, of rent and should
be amended to-provide that the sheriff has powers to sist or
adjourn the action to enable the rent to be paid by instalments
or otherwise which are exercisable at any stage between the
first deliverance and the grant of warrant of sale of the

- sequestrated goods and effects.

3.24

(Paragraph 3.114; Bill, Schedule 7, paragraph 34 )

A time to pay decree and a time to pay order or interim order
should not affect the right of a creditor to recover his debt by
the exercise of any rights and remedies available to him (such
as nghts of set off retention, lien, or recourse against cautioners;

~ the exercise of security rights, e.g. under standard securities or

pledges; contractual rights to recover possession of heritable

" or moveable property, e.g. under hire-purchase agreements;

and the rights of electricity or gas boards to disconnect supply)

‘other than the diligences used: to enforce unsecured debts and

sequestration, and except as mentioned in Recommendatlon
3.25 below. :

(Paragraph 3 118; clause 11(1).)
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Recommendation
No.

3.25 (1) Where a time order has been made under the Consumer
Credit Act 1974, it should not be competent thereafter to
make a time to pay direction or time to pay order under
our recommended legislation for the same debt whether or
not the time order is still in operation.

(2) Conversely, where a time to pay decree or order has been
granted under our recommended legislation, it should not
be competent thereafter to grant a time order under the
1974 Act for the same debt whether or not the time to pay
decree or order is still in operation. -
(3)* Provision should be made by act of sederunt requiring:
(a) the creditor or owner in an. action brought to enforce
a regulated agreement or any related security within
the meaning of the 1974 Act to lodge a copy of any
existing or previous time order relating to the debt;

(b) a debtor applying for a time to pay order to state in
his application that no time order under the 1974 Act
relating to the debt has been made; and

{c) a debtor applying for a time ordet under the 1974 Act
to state in his application that no time to pay direction
or order relating to the debt has been made under our

- recommended legislation, = |

(4) Summary diligence should be imcompetent to enforce
payment of a sum owed under a regulated agreement or
any related security within the meaning of the 1974 Act.

(Paragraph 3.127; clause 13; Schedule 7, paragraphs 19 and

20.) _ . o o

'DEBT ARRAN GEMENT SCHEMES

Introduction of debt arrangement schemes

4.1 A new legal process, to be known as a debt arrangement
scheme, providing for the arderly and regular payment by an
individual debtor of the debts.due to his several creditors should
be introduced in Scots law,

(Paragraph 4.34; clause 14(1).) ~ .

- Content and nature of debt arrangement schermes
42 (1) Adebtarrangement scheme should provide for:

(a) anextension of time for payment of debts; or

(b) payment of debts only to the extent of a composition;
or - . o - ‘

(c) a combination of the two foregoing. types of proposal
for payment. x ' :

(2) The maximum period allowed by a debt arrangement
scheme for the payment by the debtor of instalments should
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normally be three years from the coming into force of the
scheme (when the sheriff’s order confirming the scheme
takes effect on the expiry of the appeal days or the disposal
of an appeal).
(3) The sheriff however should have power to extend that
period to be a period not exceeding five years in all. This
- power should be exercisable either on confirming the scheme
or in an application for vanatlon of the scheme after it has
been confirmed.

~ (4) A scheme providing for a composmon should state the

4.3

4.4

4.5

proportion of each debt which the creditor in that debt
would be paid, and the total amount to be paid to all
creditors under the scheme.
(Paragraph 4.41; clauses 14(2) (3) and (9) 24(6) and (10) and
28(6).) . |

(1) A debt arrangement scheme should provrde for payment
of debts through an administrator and should regulate the
method and times of in-payments and disbursements.

(2) Every scheme should state: expressly that a pay deduction
order may be-made.

(Paragraph 4.44, clause 1_4(4) and (7)-.);

n should be competent to mclude in. a debt arrangement

scheme a provision requiring the payment to the admin-
istrator of specified funds belonging to the debtor, or the
" realisation of items of the debtor’s property and payment
“of their net proceeds, to the administrator for disbursement
‘to creditors: under the scheme. The scheme could include
* conditions designed to secure compliance with the provision,
e.g. by third parties acting under the debtor’s mandate.
(2) The administrator. should report to the sheriff on the
_ debtor’s compliance with the provision and the sheriff
should be under a duty to revoke the scheme, after giving
‘the debtor an opportunity to be heard, if he found that the
debtor had not so complied.

(Paragraph 4.47; clauses 14(5) and 30(4) and 4))

(1) It should be competent to include in a scheme a restriction

onthe debtorobtaining credit exceeding anamount specified
in the scheme but with exemptions for credit to pay rent
and gas and electricity charges for the debtor’s residence
‘and any other items so specified.

(2) On the debtor’s breach of the restriction, the sheriff should

have power to revoke the scheme.

- -(Paragraph 4.49; clauses 14(6) and 30(1).)
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4.6

A debtor, but not a creditor, should have a title to apply for

- a debt arrangement scheme, and it should be expressly provided
- by statute that the debtor may withdraw his application at any

4.7

4.8

4.9

time before the scheme is confirmed.
(Paragraph 4.54; clause 14(10).)

Forum and conditions of competence of scheme applications

~ The sheriff court should have exclusive jurisdiction to entertain

applications for debt arrangement schemes and to confirm, vary
and recall such schemes: (subject to appeals on questions of law
to the Court of Session as recommended in Chapter 9).

(Paragraph 4.56; clauses 14(1), 19, 24, 28 and 30.)

Jurisdiction in debt arrangement schenres should be exercisable
by the sheriff having jurisdiction over the debtor’s domicile
within the meaning of the Civil Jurisdiction and Judgments Act
1982, section 41, or, in the absence of a Scottish domicile, the
debtor’s established place of business.

(Paragraph 4.60; clause 42(1) (definition of “sheriff ”).)

(1) Only persons. who are individuals (not-bodies corporate or
unincorporate) should have a title to apply for a debt
arrangement scheme. -

(2) Only debts for which the debtor is personally liable should
be included in a scheme. g
(3)- Debtors who are. self-employed, as well as other debtors,
should be entitled to apply for a scheme and debts incurred
in the course of the debtor’s present and previous profession,
trade or business, if any, should be included in a scheme.
(4) A scheme application should be competent only if;
(a) the debtor is unable to pay his debts as they fall due;
(b) he owes not less than three debts;
(c) atleast one of the debts has been constituted by decree
- and a charge to pay or arrestment has been executed
- or an action of adjudication has been raised, or a
summary warrant for recovery of rates or taxes has
been granted: © - - o
(5) A scheme application should be: entertained only if it
appears to the sheriff that:
‘(a) the totat debts (exclusive of interest and expenses and
disregarding a heritably secured debt) do not exceed
a prescribed. sum fixed initially at, say, £10,000 but
- variable by statutory-instrument; and
(b) the product of the scheme is likely to reach a minimum
- prescribed sum (fixed. initially at £600 but variable by
statutory instrument) over three years.
(Paragraph 4.72; clauses 14(1) and (8), and 17(1) and 3)-(5).)
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4.10

Inclusion and ranking of debts, stoppage of diligence, effect of
scheme on creditors’ other rights and remedies, and payments
‘outside scheme

(1) For the purpose of calculating the amount due to a creditor

in terms of a scheme and: of ranking creditors on each of

- the'disbursements under a scheme, the amount of the debts
- initially included in a scheme should so far as practicable

- be fixed by reference to a singie date occurring at an early

)

(3)
- debt should be recoverable by the creditor only if (a) the

stage of a scheme application: the proposed date is the date
when the first statutory notice is served on a creditor by an
administrator in the procedure recommended below for
requiring creditors to venfy the amounts of their debts
(“the first notice date”). -

Only debts (including interest and legal expenses) presently
payable and undisputed at the first notice date would be
initially eligible for inclusion in a scheme.

Interest payable between the first notice date and the end
of a successful scheme on an interest-bearing unsecured

scheme provided for payment of debts in full and (b) the

- interest was claimed in the procedure for discharge of debts

4)

at the end of a successful scheme as proposed below.
The expenses of court proceedings due by the debtor should

*  beinitially included in ascheme onlyif a decree for expenses

(5

had been extracted, or the amount of expenses agreed by

‘the parties, before the first notice date.

The expenses of an action for payment of a principal sum
against the debtor raised while a scheme application or
scheme subsisted should be included only if either (a) the
creditor was not aware of the application or scheme when
he raised the action or (b) the action was necessary to

~ resolve a dispute as to liability or quantum. Where the

expenses of an action were excluded i mn terms of this rule,
and the principal sum was included in the scheme, any

- discharge of debts at the termination of the scheme should

()

“opetate to-discharge the debtor’s liability for those expenses.

Diligence expenses chargeable against the debtor and
incurred before the first notice date should be included
unless disputed by the debtor, except that the expenses of -
a diligence taklng the form of a court action. would be
subject to the rule in paragraph (4) above. '

(Paragraph 4.80; clauses 15(1)~(4), 16(2)(a), 29 and 39.)

4.11-

(1) In debt arrangement schemes, all included creditors should

rank pari passu on the product of a scheme and on each
disbursement by the administrator te credltors under the

scheme.
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4.12

4.13

(2) There should be no category of preferred creditors. In
particular, no preference should be given to creditors
supplying accommodation or essential goods and services
to the debtor, nor to creditors having a preferential status
in sequestrations under bankruptey legislation.

(3) The sheriff should disregard any objection to an application
for confirmation, or any contention in an application for
revocation of a scheme, made by a creditor, who would
have a preference in sequestration, to the effect that he
would not obtain that preference in the scheme, but
pending a scheme application such a creditor should be
entitled to apply for the sheriff’s. leave to petition for
sequestration as recommended below,

(4) Part VII of the Employment Protection (Consolidation)

- Act.1978 (payment by Secretary of State from redundancy
fund of benefits to-employees of insolvent person) should
apply to a debtor subject to a debt arrangement scheme,
with subrogation of the Secretary of State, following
payment of benefits, to the employee’s ranking in the
scheme. . S

(Paragraph 4.96; clauses 16(1), 25 and 30(2); Schedule 7,

paragraph 26.) . o

Business creditors and married persons who would be postponed
creditors in a sequestration should rank in a debt arrangement
scheme equally with ordinary unsecured creditors.

(Paragraph 4.98; clause 16(1).)

(1) On appointing an administrator in a scheme application,
the sheriff should make an interim order “sisting” diligence
against the debtor.

(2) A copy of the order should be intimated as soon as
practicable to each of the known creditors and should bind
the creditor from the date of intimation.

(3) The interim order should have the following effects:

(a) It should render incompetent the grant of a warrant
of sale of poinded goods; but it should not prevent a
creditor from executing a poinding in common form;
(the references here are to “personal” poindings, not
to the secured creditor’s diligence of poinding of the

_ ground). ' _

(b) It should render incompetent intimation of the sale,
or removal and sale, of goods poinded under a summary
warrant for rates and taxes under the procedure
outlined.in Chapter 7; but it should not prevent the
execution. of such a poinding.

(c) It should render incompetent the execution of an
earnings arrestment but it should not affect an earnings
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arrestment already executed. It should neither prevent
nor affect a current maintenance arrestment or a
conjoined arrestment order.

~ (d) It should render incompetent the raising of an action
of furthcoming or sale of arrested property or ships
or the grant of decree in an action already raised, but
it should not render incompetent the execution of an
arrestment in common form.

(e) It should render incompetent the raising of an action
of adjudication for debt or, if such an action had
already been raised the takmg of any steps (such as
entry into possession, ejection of the debtor) other
than the registration of a notice of litigiosity in con-
nection with the action, the obtaining and extracting
of decree, registration of an abbreviate of adjudication
and the completlon of title (by recording the decree
in the property or personal registers). But it should
not affect any steps already taken in the diligence.

(f) It should not render incompetent the procedure for
obtaining and registering a warrant of inhibition or
" notice of inhibition nor affect any existing inhibition
(or notices) which had already been registered.
(g) It should render incompetent the grant of a warrant
for the civil imprisonment of an aliment defaulter.

(4) Time limits on the duration of d111gences should be extended
by the period during which the interim order affects the
diligence. _

(Paragraph 4.109; ciause 20(1)—(3) and (5) Schedule 7, par-

agraph 2.)

4.14 (1) A debt arrangement scheme, while in force, should render
- ' mmcompetent the commencement or execution of a charge
for payment and any of the ordinary diligences used to
enforce or secure unsecured debts, namely, poinding and
- sale in common form (not being a poinding of the ground)
or under summary warrant, earnings arrestment, arrest-
- ment and action of furthcoming or sale, 1nh1b1t10n and
adjudication for debt; including diligences (arrestments
and inhibitions) used. on: the dependence or in security as
well as:. diligences- in execution. The same prohibition
should apply while. the order conﬁrmmg the scheme is
- appealable or subject to appeal.
(2) As regards. diligences. already commenced the scheme
- should render ineffectual:;. '
(a) a poinding in common form (not: bemg a poinding of
. the ground) not already followed by warrant of sale;

(b) a summary-warrant poinding not already followed by
intimation of the dates.of removal and sale, or of sale;
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4.15

®)

)

(c) an arrestment in common form not already followed
by decree of furthcoming or sale;

(d) an earnings arrestment and a conjoined arrestment
order such as are recommended in Chapter 6; and

(e) aninhibition. ’

A debt arrangement scheme should not affect any action
of adjudication for debt which had already been raised.
An adjudging creditor’s debt should be excluded from a
scheme unless the creditor, at the first notice date (or
subsequently in terms of the rules on “late” inclusion), had
abandoned his action, discharged any notice of litigiosity
or abbreviate of adjudication already registered, and
discharged any decree of adjudication already obtained,
as the case may be.

An unexpired charge should lapse.

(Paragraph 4.118; clauses 15(9), and 18(1)(a), (5)(a), (b) and
(6).)

(1)

@

3)

Where an existing inhibition was rendered ineffectual on
the coming into force of a debt arrangement scheme, the
debtor should be entitled to have the inhibition discharged
by registering in the personal registers a notice (in a form
prescribed by statutory rules) of the order confirming the
scheme.

The sheriff should have power, exercisable (on the debtor’s
application intimated to the creditor concerned) on or after
confirming a debt arrangement schieme, to make an order
declaring ineffectual:

(1) any inhibition or notice of inhibition which was incom-
petent by reason of being registered after the confir-
.mation of the scheme; and

(ii) a notice of litigiosity, an abbreviate of adjudication or
a decree of adjudication registered in connection with
an- action of adjudication for debt which was incom-
petent by reason of the raising of the action either in
contravention of an interim order sisting diligence or
after confirmation of the scheme.

A certified copy of the order should be registrable in the
same -registers (personal or property registers) as the
document concerned wasregistrable. The declaratory order
should not be subject to appeal and should take effect only
after the confirmation order is no longer appealable nor
subject to an appeal. ' '

The dues of registration of the notice or certified copy

presented by or on behalf of the debtor should be borne

by him in the first instance.
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(4) As regards liability for expenses and registration dues:

(a) the debtor should bear the expense of obtaining and
registering a prescribed notice of the order confirming
the scheme mentioned in paragraph (1) above;

~ (b) the debtor should' be entitled to recover from the
creditor ‘the expense of obtaining and registering a
declaratory order relating to an adjudication document
which was ineffectual by reason of the raising of the
action of adjudication for debt in contravention of the
interim order served on the adjudging creditor; and

(cy where a notice of inhibition or an inhibition had been

- registered, or an action of adjudication for debt had
been raised, after the confirmation of the scheme, the
debtor should be entitled to recover from the creditor
the expense of obtaining and registering a declaratory
order relating to the inhibition or adjudication docu-
ment only if (i) the creditor had been aware, at the
time of registration of the document, that the regis-
tration would be ineffectual and (ii) the creditor had
refused to discharge, or unduly delayed in discharging,
the registration of the document at his own expense.

(Paragraph 4.124; clause 40.)

4.16 (1) Subject to the recommendation made below on “late”
inclusion, there should be excluded from a debt arrange-
ment scheme any debt which, at the first notice date, was:
(a) future or contingent; _

(b) either (i) unconstituted by decree (or other document
of debt) and disputed as to liability or quantum or (ii)
- constituted but disputed as to the amount remaining
unpaid; o -
(¢} due under a credit agreement subject to an application’
‘'under the Consumer Credit Act 1974, section 139
(re-opening of extortionate credit agreements).
(2) (a) ‘An application by the debtor under the 1974 Act,
-+ section 139 should not be competent after the first
- notice date in a. scheme -application and thereafter
-~ while - the scheme  application was pending or the
- .. scheme wasin force. R
(b) The sheriff’s powers under the 1974 Act, section 139
. to reopen extortionate credit agreements should not
. beexercisable in a.scheme application but only in other
- proceedings. (if commenced before the first notice
date). -
- (3) (2). As a general rule, the administrator should include in
e ‘adraft scheme: - AT
- (i) any debt identified after the first notice date and while
-~ - - the scheme application was pending;
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@

()

(ii) any debt newly incurred since the first notice date
which was undisputed as to liability or quantum and
- otherwise eligible under the above rules; and

(iii) any debt ineligible for inclusion by reason of being

future, contingent, disputed or subject to challenge
under the 1974 Act, section 139 at the first notice date
if that reason ceased to obtain while the scheme
application was pending.

(b) The administrator should not, however include the

debt where:

(i) the sheriff took the view that, having regard to the
stage which the scheme application had reached,
a later application. by the debtor for vanation of
the scheme afterits confirmation would be a more
appropriate way of dealing with the question of
inclusion; or

(ii} the inclusion of the debt would have the effect
that the total included debts would exceed to a
substantial extent the upper limit on indebtedness
recommended above.

(c) H the existence, and eligibility for inclusion, of the
debt was ascertained by the administrator after copies
of the draft scheme had been served on creditors, the
scheme should be adjusted to include the debt, and
re-served on creditors. A new period for objections
should be allowed.

The sheriff should have a dlscretlonary power, on appli-
cation by a creditor and after giving interested persons an
opportunity to make representations, to vary a confirmed
scheme so as to include a debt which:

(a) had been omitted from the scheme in error;

(b) had been incurred since the first notice date and was
undisputed; or :

(c) had been excluded from the scheme as future, contin-
gent, disputed or subject to an application under the
1974 Act, section 139 as at the first notice date but had
subsequently become eligible for inclusion as presently
payable and no longer dlsputed nor subject to such an
application.

But there should be no such inclusion if the effect would
be that the total included debts would exceed to a substantial
extent the upper limit on indebtedness recommended
above.

A creditor omitted from a scheme should have the options
of making an application to the sheriff for inclusion of his
debt by variation of the scheme, or for revocation of the
scheme, or a combined application in the alternative for
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4.17

variation or revocation, or of staying outside the scheme
and enforcing his debt in full on termination of the scheme
notwithstanding any composition in the scheme of the
other debts.

(Paragraph 4.138; clauses 15(1), (3) and (5)(c), 23(1), (2), (4}
and (5), 28(1) and (3), and 30; Schedule 7, paragraph 22.)

(1) Where the adrmmstrator mcluded in a draft scheme a debt

which was:

(a) payable and otherwise eligible for inclusion at the first
notice date but only identified by the administrator
thereafter; or

- (b) incurred after the first notice date; or

(¢) ineligible for inclusion at the first notice date (as being
future, contingent, disputed, etc.) but became eligible
for inclusion thereafter,

the amount of the debt should be fixed by reference to the
date when the administrator became satisfied as to the
eligibility of the debt for inclusion and as to its amount,
including court and diligence expenses incurred to that
date for which the debtor was liable. That date should be
specified in the draft scheme originally served on creditors
or, if the debt was included after such service, in the
scheme as adjusted and re-served on creditors.

(2) (a) Where the sheriff included a debt by variation of a

confirmed scheme, the amount of the debt should be
fixed by reference to the date when the application
~waslodged. - o

(b) Creditors previously 1ncluded in a scheme would
continue to rank on-future disbursements rateably in
proportion to the amount of their debts as fixed by
reference to the first notice date or other date fixed
~ for ascertaining the amount of thelr debt under the
- above proposals.

(3) A debt included “late’™ after confirmation of a scheme

should be excepted from the discharge of debts on ter-
mination of a successful scheme. But at the time of granting
the discharge of other debts the sheriff should be required
to grant a decree decerning {(a) for payment of the unpaid
balance of the sum due to the creditor under the scheme

- (being in a composition scheme the unpaid balance of the
~“dividend, and including interest claimed in a scheme
providing for payment in full) together with a time to pay

direction for payment of that balance by instalments or
deferred lump sum, and (b) if the time to pay direction

~ ceases to have effect by reason of the debtor’s default or

death, for payment of the unpaid balance of the whole

~debt (not the unpaid balance of the dividend in a com-
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position scheme). The time to pay direction should be
subject to variation, but not recall, by the sheriff’s order.

(Paragraph 4.143; clauses 16(2), and 31(1), (6)—(8) and (10).)

4,18 (1) Recommendation 4.14 above, to the effect that a debt
arrangement scheme should render existing diligences
ineffectual and render incompetent diligences executed
while a scheme was. in force, should apply to diligences at
the instance of omitted creditors as well as included
creditors.

(2) The following safeguards for creditors executing diligence
while a scheme was in force should be enacted.

(a) Acreditorshould notbe liable in damages for executing
diligence rendered incompetent by a scheme unless at
‘the time of execution he had been aware that the
scheme was in force.

(b) The registration of a scheme recommended below
' should not be treated as constructive notice to a
creditor of a scheme.

(c) A creditor executing. diligence while unaware of a
. scheme should be entitled, after termination of the
scheme, to enforce recovery in full of the diligence
expenses chargeable against the debtor notwithstand-
ing Recommendation 9.9(1) for restricting the recovery
of such expenses. 8

(3) The restriction on second poindings in the same premises
recommended in Chapter 5 should not apply to poindings
enforcing debts undischarged on termination of a scheme
if the previous poinding had been either executed before
. confirmation of the scheme and rendered ineffectual by it
or had been executed after confirmation when the creditor

was unaware that the scheme subsisted.

-(4) It should be competent to include diligence expenses
chargeable against the debtor in a debt arrangement scheme
(notwithstanding Recommendation 9.9(1) restricting the

_recovery of those expenses), unless the creditor was entitled
- to complete his diligence despite the scheme.
(Paragraph 4.148; clauses 18(1)-(4) and (6), 38(2), and
118(4)(b) and (5).) T :

4.19 (1) The sheriff should have power to make an order requiring
a creditor to give information to the administrator as to
payments received by him outside the scheme.

(2) Where a creditor whose debt was included in a scheme or
draft scheme received payment of the full amount due to
him under the scheme, whether wholly from payments
outside the scheme or partly from such payments and
partly from payments under the scheme, he should as a
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general rule intimate that fact to the administrator as soon
aspracticable. Asanexceptiontothe general rule, payments
by a co-obligant would be disregarded for this purpose
unless. payment by the co-obligant satisfied the unpaid

. balance of the whole debt (not the composition in a
composition scheme).

(3) The sheriff should be empowered to order repayment to
the administrator of sums. paid by the administrator after
the creditor had received the total amount due to him with
interest at the statutory rate for sheriff court decrees. The
order should be enforceable by diligence. The sheriff
should also have power to order the creditor to inform the
-administrator of the amount of any over-payment.

(4) The early discharge of an included debt wholly or partly

- by payments outside the scheme should result in an increase
in the rate of disbursements to creditors under the scheme.

(5) A procedure should be prescribed enabling the adminis-
trator to adjust a draft scheme to exclude a debt which was
satisfied before confirmation of a scheme and to re-serve
the adjusted scheme. A procedure should also be prescribed

requiring the administrator to cease payments when the
debt (or compos1t10n) was satisfied during the currency of
“the scheme and requiring the sheriff to vary the scheme
by excluding the debt and increasing the disbursements to
-the other creditors. Where the creditor did not himself
intimate- satisfaction of the debt, the sheriff should give
him an opportunity to be heard before excluding the debt.

(6) After the administrator receives intimation from the cred-

- itor oris otherwise satisfied of payment of a debt outside
a scheme, there should be a short delay (of 14 days) before
the scheme is varied under the foregoing procedure, to
give time for a co-obligant to claim subrogation to the
original creditor’s debt as proposed in Recommendation
4.27 below. '

(Paragraph 4.153; clause 33.) -

4.20 Sums recovered by diligence after the first notice date should
‘be treated in the same way as payments: to account of a debt
would be treated in terms of Recommendation 4.19 above.

(Paregraph 415 cause33)

4.21 - (1) Prlonty should in effect be given to cnmmal fines by
| - excluding them from debt arrangement schemes and by
permitting their enforcement by imprisonment, or civil
diligence under a warrant. of the cnmmal court, while a
scheme isin force. . S :
351
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4.22

4.23

(2)

The same rule should apply to other debts (such as bail,
caution, security or compensation) due under an order of
a court in criminal proceedings, and fines or penalties
imposed for contempt of court in civil proceedings.

(Paragraph 4.160; clause 42(1) (definition of “debt™), as read
with clause 4(7).)

M

2)

()

4)

©)

(6)

A maintenance creditor to whom maintenance (periodical
allowance on divorce or pecuniary aliment) is owed should
rank for arrears accrued up to the first notice date, but not
for maintenance payable after that date.

An interim order sisting diligence should not preclude or
affect a current maintenance arrestment, or a conjoined
arrestment order enforcing current maintenance, such as
we recommend in Chapter 6.

The confirmation of a scheme should render incompetent
and ineffectual new and existing current maintenance
arrestments and conjoined arrestment orders enforcing
current maintenance.

Diligences enforcing arrears of maintenance should be
affected by an interim order and the coming into force of
a scheme in the same way as diligences enforcing ordinary
debts would be so affected (as recommended above).

An interim order sisting diligence and the coming into
force of a scheme should render incompetent an application
for, and the grant of, a warrant for civil imprisonment of
the debtor for failure to pay aliment.

The above rules should apply to maintenance agreements
registered for execution, decrees and contribution orders
for periodical sums enforcing recovery of supplementary
benefit or the cost of maintaining children in care, and
analogous non-Scottish judgments and instruments enforce-
able in Scotland.

(Paragraph 4.168; clauses 15(1), 18(1) and (4), 20(3), 23(3),
28(2), 42(1) (definition of “debt” and “decree”), and 74
(definition of “maintenance” and “maintenance order”).)

1)

)

An interim order sisting diligence and a debt arrangement
scheme should not affect the entitlement of the creditor
under a contractual security to exercise the rights and
remedies by which his security is enforceable (such as rights
of calling-up the security, entry into possession, ejection
from heritage, realisation of the security subjects, and
acquisition of the subjects by foreclosure in default of sale).

A debt secured by a contractual security over heritable or
moveable property of the debtor (as distinct from the
property of a cautioner or other co-obligant) should be
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excluded from the scheme unless and until the creditor
had discharged the security, or sold the security subjects
under his power of sale, or acquired them in partial
satisfaction of the debt.

(3) Provision should be made amending the Conveyancing and
Feudal Reform (Scotland) Act 1970, Schedule 3, paragraph
9 (which makes it a standard condition in a standard
security that the debtor shall be held in default when the
proprietor of the security subjects has become insolvent)
to make it clear that the proprietor should not be held
insolvent for the purposes of that paragraph by reason
only of the fact that a debt arrangement scheme has been
applied for or confirmed.

(4) Indetermining whether the debtor’sresources after meeting
his “daily needs” would exceed the “minimum product
threshold” for scheme applications recommended above,
the sheriff should be empowered, but not required, to treat
as “daily needs” payments by the debtor outside a scheme
in respect of a security over his residence.

~(5) The sheriff should be empowered to make an order

4.24

4.25

requiring a heritable creditor who had exercised his power
of sale to pay to the administrator the surplus proceeds of
sale otherwise due to the debtor. The order should be
enforceable by diligence.
(Paragraph 4.174; clauses. 15(7)(a), 17(4)(a) 23(1)(g), 26(4),
28(1)(g), 37 and 41(1) Schedule 7, paragraph 15.)

(1) An interim order sisting chhgence and a debt arrangement

- scheme should not affect the right of a creditor to use the

" “security diligences” of poinding of the ground or seques-
‘tration under the landlord’s or superior’s hypothec.

(2) Any debt enforceable by poinding of the ground or

- sequestration under the hypothecs should be excluded from

a scheme unless and until the creditor agrees not to use

those remedles to enforce that debt.

(Paragraph 4.176; clauses 15(8) 18(8) 20(3) and (7}, 23(1)(g),
28(1)(g) and 41(1) } _

| (1). Debts secured by liens or nghts of retention over goods

other than papers should be-treated in the same way as
. debts secured by contractuat securities under Recommen-
-~ dation 4.23(1) and (2) (paragraph 4.174) above.

(2) Debtssecured by a lien over papers should be eligible for
inclusion in a scheme in the same way as unsecured debts
and- the scheme should not affect the creditor’s right to
retain possession of the papers during the currency of the
scheme. The lien should be discharged by a discharge of
the debt at the end of a scheme or on payment of the sums
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4.26

4.27

due under a time to pay decree mentioned at Recommen-
dation 4.17(3).

(Paragraph 4.178; clauses 15(7)(b) 23(1)(g), 28(1)}g) and
41(2).)

1)

)

No statutory rules are needed to regulate questions of
compensation (set off) of liquid debts, or of retention of
1111qu1d debts for the purpose of eventual compensation,
in cases where one of the parties has apphed for or obtained
a debt arrangement scheme.

In applying, however, the common law rule that compen-
sation, or retention and compensation, of a debt due to
an insolvent person against a debt due by him cannot be
competently pleaded where there was no concourse of
credit or debit before notice of bankruptcy, the registration
of a debt arrangement scheme should not by itself be
treated as giving such notice.

(Paragraph 4.182; clause 38(2).)

(1)

)

(3)

(4)

A creditor’s right of recourse against a scheme debtor’s
co-obligant should not be affected by the inclusion of the
debt in a scheme, or by the creditor’s acceptance of a
disbursement under the scheme, or by the discharge of the
debtor’s liability to the creditor at the end of a scheme.

Where after the first notice date:

(a) a co-obligant pays the unpaid balance of the full
amount of the debt (not the composition in a com-
position scheme); or

(b) if the co-obligant’s liability is less than that of the
scheme debtor, where the co-obligant pays the unpaid
balance of the full amount (not the composition) of
the part of the debt for which he is liable,

and thereby acquires a right of relief against the scheme
debtor, then the co-obligant may apply to the administrator
to vary the scheme or draft scheme by subrogating him for
the original creditor to the extent of his right of relief. In
no other circumstances should a co-obligant be entitled to
have a claim of relief, acquired after the first notice date
against the debtor, included in a debt arrangement scheme.

Where the co-obligant’s claim of relief arises by virtue of
his payment of part of the debt, he should rank along with
the original creditor on the original creditor’s share of
future disbursements under the scheme in such proportions
as will secure, so far as practicable, that the sums due to
the original creditor and the co-obligant under the scheme
are satisfied at the same time.

The common law should regulate questions of ranking
where one or more of the co-obligants is or are insolvent.

354



Recommendation
No.

4.28

(5) There should be a simple procedure whereby the admin-
istrator could effect the subrogation of a co-obligant in the
creditor’s place in a draft scheme or confirmed scheme.

(6) A co-obligant should be required tc make his election
between subrogation in a confirmed scheme and remaining
outside the scheme, within a short period (say 14 days)
after the payment was made by virtue of which he became
entitled to subrogation.

(Paragraph 4.193; clauses 27(6), 28(4)(b) and 34.)

(1) Where a debt secured by a contractual security over the
property of the debtor was payable by the debtor under
a regulated agreement under the- Consumer Credit Act
1974, or under a related “security” {e.g. a guarantee), it
should be excluded from a scheme in accordance with the
general rule on secured debts in Recommendation 4.23(2)
above. Time orders and other orders under the 1974 Act
relating to the debt should not be affected by the scheme
unless and until the debt was included in the scheme. The
same rules should apply to debts under regulated agree-
ments being enforced by adjudications or enforceable by
poinding of the ground. (See Recommendatlons 4.14(3)
and 4.24(2) above).
(2) A debt due by the debtor under a hire purchase or
conditional sale agreement, whether regulated under the
1974 Act or not, should be excluded from a scheme unless
and until (@) the agreement had been terminated and (b)
if by virtue of section 130(4) of the 1974 Act the debtor
were treated’ as custodier of the goods in terms of the
agreement, until he ceased to be so treated.

(3) Where a debt was subject to a time order for payment by

instalments under section 129(2)(a), or that section as read

with section 132, of the 1974 Act, then:

(a) ifanotherorderrelatingtothe debt, or to the agreement
under which the debt is owed, was in force, being an
order made under:

section 129(2)(b) (remedymg by debtor or hirer of
a non-monetary breach of agreement);

section 131 (protection order);

section 133 (return order or transfer order relating
to goods comprised in a regulated hire purchase

- or conditional sale agreement);

section 135(1).(order attaching conditions to, or
suspending the operation of, any order made in
relation to a regulated agreement) or

section 136 (varlatlon of agreements or securities);

~ the debt should be excluded from:the scheme until the
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4.29

4.30

order under section 129(2)(a) had been revoked under
section 130(6) or had otherwise ceased to have effect;

(b) ifanother order mentioned in the foregoing list relating
to the debt or agreement is not in force, the debt may
be included in the scheme on its confirmation or by
variation, and the order confirming or so varying the
scheme should have the effect of revoking the order
under section 129(2)(a).

(4) Where a scheme application was pending or a scheme had
been confirmed and the court revoked a time order under
section 129(2)(a), the court should have power to vary or
revoke any other order mentioned in paragraph (3)(a)
above made in relation to the debt, or the agreement under
which the debt was due.

(6) In the case of a debt due by the debtor as hirer under a
regulated consumer hire agreement, where at the first
notice date an application under the 1974 Act, section
132(1) (financial relief of hirer), or proceedings in which
the court may make an order under section 132(2), were
pending, the debt should be excluded from the scheme
until the application or proceedings were disposed of.

(Paragraph 4.205; clauses 15(5)(a) and (b), 15(6), 18(5)(c),

23(1)(f) and (g), and 28(1)(f), (g) and (5); Schedule 7,

paragraph 21.)

(1) Any legislation introducing debt arrangement schemes
should make it clear that an interim order sisting diligence
and a scheme would not affect creditors’ remedies other
than the diligences enforcing unsecured debts.

(2) In particular, such an order or scheme should not affect
the rights of the electricity and gas boards to discontinue
supply to a defaulting customer nor the right of a landlord
to recover possession for non-payment of rent.

(Paragraph 4.213; clause 41.)

In computing the short negative prescriptive period of 5 years
under section 6 of the Prescription and Limitation (Scotland)
Act 1973, and the long negative prescriptive period of 20 years
under section 7 of that Act, none of the following periods,
namely: :
(a) the period after the first notice date while a scheme
application was pending;
(b) the period when the sheriff’s order disposing of a scheme
application was appealable or subject to appeal;
(c) the period while a scheme was in force,
should be reckoned as, or as part of, the prescriptive
period. -
(Paragraph 4.216: Bill, Schedule 7, paragraph 18.)
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4.31

Functions, recruitment, etc. of administrators of debt arrange-

ment schemes

(1) The iegislation following on this report should provide that
sheriff clerks, and their deputes and assistants, should be
eligible for appointment as administrator.

(2) Itshould, however, be competent for the Secretary of State
to institute arrangements whereby, throughout Scotland
orin particular sheriff court districts, it would be competent
for the sheriff to appoint a person from a list compiled by
the sheriff principal.

" (3) Subordinate legislation should govern such matters as

4.32

4.33

resignation, removal from office, discharge and replace-
" ment for any necessary cause and, in the case of admin-

istrators who are not sheriff clerks or their assistants,
caution and (where the administrator does not consent to
‘act gratuitously) remuneration.

(4) Persons appointed from the list should be entitled to elect
either to act gratuitously or to require payment of fees as
a condition of acceptance of office. The fees would be a
prior charge on payment made by the debtor under a
confirmed scheme but to the extent that the fees were not
so paid, they should be met by public funds.

(Paragraph 4.229; clause 36.)

The procedure in scheme appltcatzons

(1) A scheme application should be initiated by lodging a form.
prescribed by act of sederunt and a statement of affairs
containing particulars also prescrlbed by act of sederunt.

(2) If the application appears to satisfy the conditions of
competence of scheme applications, the sheriff would make
an order appointing an administrator.

(3) Within a prescribed period the administrator should require

" " creditors within 10 days to verify their debts and state
‘whether interest accrued before the first notice date was
claimed. Failure of a creditor to do so would normally bar
him from objecting to the scheme on the ground that the
debt or interest was not mcluded or was-incorrectly stated
in the scheme.

(4) There should be no' advertisement for creditors’ claims

" unless ordered by the sheriff. The expenses of any adver-

tisement should be met by the debtor.

(Paragraph 4’.2383; CIause 19}

(1): The sheriff at any time dunng a scheme application, acting
on his own or the administrator’s Il‘lOthll without objection
by a creditor, should have: SR
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4.34

4.35

4.36

(a) aduty to refuse a scheme application if he was satisfied
that the conditions of competence were not met, or
the financial conditions were to a substantial extent
not met, or that the debtor was unlikely to comply
with a scheme, or the application was incompetent by
reason of sequestration proceedings or a trust deed for
creditors or composition contract;

(b) a power to refuse a scheme application on the debtor’s
failure to disclose information to, or to co-operate
with, the administrator.

(2) The debtor should have an.opportunity to make represen-
tations before the sheriff reaches his decision.

(3) On refusing the scheme application, the sheriff should
recall the interim order sisting diligence but the recall
should not take effect until the expiry of the days of appeal
against the refusal of the scheme application or the disposal
of any such appeal.

(Paragraph 4.244; clause 21.)

- The administrator should be empowered to require the debtor

not to dispose of or remove property from a place in Scotland.
The sheriff should have a power to refuse the scheme application
if the undertaking was breached.

(Paragraph 4.249; clauses 20(6) and 21(3)(b).)

The sheriff should have power to order a valuation of items
of property of the debtor, the cost of which should be borne
by the debtor.

(Paragraph 4.251; clause 22(3) and (4).)

(1) Within a prescribed period, (which may be extended by
the sheriff on cause shown) the administrator should
prepare a draft scheme and serve it on the parties entitled
to object to a scheme together with a copy of the scheme
application, a full statement of the debtor’s affairs so far
as known to the administrator, and a notice giving an
opportunity to object in writing within three weeks (or
other period prescribed by act of sederunt) after service.

(2) The following parties should be entitled to object to a
scheme, namely:

(a) the included creditors; _

(b) excluded creditors who may become eligible for
inclusion;

(c) any co-obligant of the debtor who on paying the debt
would acquire a right of relief against the debtor; and

(d) maintenance creditors, though not ranking in the
scheme for arrears.

(Paragraph 4.256; clause 22(1) and (2).)
358



Recommendation
No.

4.37

(1)

- be given an opportunity to make representations and,

(3)

4)

(5)

If no objections are made to a scheme, the sheriff should
make an order confirming it. It should be competent for
him to modify it without re-service on creditors to correct
any error in it not matenally affectmg the interest of any

creditor.

Any objection should be intimated to the debtor and the
creditors and co-obligants entitled to object who should

failing agreement as to the confirmation or terms of the
scheme, an opportunity to be heard.

Following objections or representations by creditors, the
sheriff should be under a duty to refuse a scheme application
on the same grounds as require him to refuse such an
application on his own or the administrator’s motion in
terms of Recommendation 4.33 above,

In any other case, the sheriff should have a discretion to
confirm the scheme with or without modifications or to
refuse the scheme application, subject to the requirement
to disregard objections by preferred creditors and creditors
wishing to sequestrate proposed at Recommendations
4.11(3) and 4.46(5).

An order confirming a scheme or refusing a scheme

- application should recall the interim sist of diligence.

(6)

The administrator should forthwith intimate an order
confirming a scheme (together with a copy of the scheme)
or an order refusing a scheme application to the debtor,

* the ¢reditors and co-obligants who received copies of the
~ scheme application. On the coming into force of the

‘scheme, he should also intimate the order confirming the

scheme to an employer operating an earnings arrestment

- OF current maintenance arrestment, or to a sheriff clerk

7y

operating a conjoined arrestment order in a different court.
An order confirming: a scheme or refusing a scheme
application, should not take effect until the expiry of the
appeal days or the disposal of any appeal, but in the case
of an order confirming the scheme, the recall of the interim
sist of diligence should take effect inmediately.

_ (Paragraph 4.265; clause 24(1)~(4) and (7)~(10).)

4.38

- 4.39

Prescribed partlculars of ‘schemes, dlscharges of debts and
" termination of schemes should be regmtered in the register of

insolvencies and by each shenff cIerk in a public register for
“his own court. -

(Paragraph 4.267; clause 38(1) and (3) )

(1

‘On or after confirming a scheme, and after giving the
debtor an opportunity to make representations, the sheriff
-should be empowered to-make an. order requiring an
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employer of the debtor to deduct and pay to the admin-
istrator on each pay day the whole or a specified part of
the debtor’s earnings until cessation of the employment or
intimation of either an order to cease payments or the
termination of the scheme.

(2) The employer should have seven days’ grace before being
required to operate the order.

(3) If the employer does not comply, the administrator should
be entitled to obtain an order for the recovery by diligence
of the sums which the employer should have deducted and
the employer should not be entitled to recover those sums
from the debtor.

(4) An employer should be entitled to the same fee on each
pay day as an employer operating an earnings arrestment
would under Recommendation 6.21 below.

(5) The administrator should hand over to the debtor any sums
paid by the employer in excess of those currently due by
the debtor to the administrator under the scheme.

(6) The order should be subject to variation or recall by the
sheriff.

| (Paragraph 4.270; clause 25.)

4.40

4.41

(1) The debtor should not act as the administrator’s agent in
making payments to creditors.

(2) The debtor should be bound to disclose a material change
in his circumstances to the administrator and subject to
any direction by the sheriff, the administrator should, on
request, report to creditors on the debtor’s compliance
with the scheme.

(3) The sheriff should be empowered, on cause shown by the
administrator, a creditor or co-obligant, to interdict the
debtor from disposing of property or removing property
from any place in Scotland.

(Paragraph 4.274; clause 26(1) to. (3).)

(1) The sheriff should have a discretionary power, on cause
shown, to vary a scheme on the application of any creditor
(included or not), the debtor or the administrator, after
giving the debtor and the included creditors an opportunity
to make representations.

(2) A variation should not reduce the amount payable to a
creditor under the scheme below the sums already disbursed
to him under the scheme.

(3) When the right to payment of an included debt is assigned
or transmits from the creditor to another person, there
should be a simple procedure to enable the administrator
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4.42

4.43

to vary the scheme by subrogating the new creditor in
place of the original creditor.

(Paragraph 4.279; clauses 27; 28(7) to (9).)

(1) The sheriff should have a discretionary power to revoke
a scheme, on the grounds of the debtor’s default or
misconduct or on other cause shown on application by any
creditor, included or not, the debtor or the administrator,
and after giving the debtor and included creditors an
opportunity to-make representations.

(2) Onrevocation, the unpaid balance of the debts (not merely
of the dividend due in a composition scheme) would again
become enforceable by diligence.

(3) Revocation should not take effect till expiry of the appeal
days or, when an appeal was taken, the disposal of the
appeal.

(Paragraph 4._285 . clause 30(1), (3), (6) and (7).)

(1) The sheriff should be empowered, on application by the
administrator or debtor, to grant a discharge of the debts
included in the scheme as originally confirmed where the
debtor had paid-all the sums required to-be paid under the
scheme to the administrator in respect of those debts.

(2) An application for discharge should be intimated to cred-
itors whose debts are included, or were included but have
since been satisfied to the extent of the creditor’s entitlement
under the scheme.

" (3) The creditors whose debts are mcluded should have an

opportunity to make representations and, if agreement was
not reached as to whether a discharge should be granted,
an opportunity to be heard.

(4) InaS5-year scheme, the sheriff should have power to extend
the scheme, once only, for a further period not exceeding
3 months, if it appears likely that the debts would be paid
within that period. '

(5) The apphcatlon for dlscharge should be competent when

the debtor’s payments under the scheme have been made,
but not later than one month, or such longer period as the
sheriff may allow, after expiry of the period specified in
the scheme for makmg those payments. -

" (6) A discharge should not take effect usitil the expiry of the

4.44

appeal days or the disposal of any appeal.
(Paragraph 4.289; clause 31(1), (2)(a) (4), (5), (11) and (12).)

(1) (a) In the case of a-scheme pr0v1d1ng for payment of debts

in full, creditors whose debts are included, or were
-included but have been satisfied to the extent of the
creditor’s entitlement under the scheme, should have
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4.45

4.46

an opportunity to claim interest arising after the first

notice date on an interest-bearing debt and to state its

amount. The sheriff should determine any dispute as

to liability or amount and have power to grant a decree

for interest with or without a time to pay direction.
(b) A discharge of debts: _

(1) in a scheme providing for payment in full, should
discharge any interest arising after the first notice
date if it is not claimed and allowed by the foregoing
procedure;

(ii) in a scheme providing for a composition, should
discharge any interest arising after the first notice
date.

(2) An order determining a dispute as to interest should not
take effect till expiry of the appeal days or disposal of any
appeal, and a decree for payment of an unpaid debt such
as is proposed at Recommendation 4.10(3) above, and a
decree for interest should only take effect when the
discharge or determination takes effect.

(Paragraph 4.294; clauses 29, and 31(2)(b), (3), (9), (10), (12)
and (13).)

(1) A scheme should cease to have effect on the occurrence
of any of the events mentioned in paragraph 4.295 of this
report.

(2) There should be a procedure for disposing of unpaid
disbursements at the termination of a scheme.

(3) The procedure for discharge of the administrator after
termination of a scheme should be governed by regulations
- made by statutory instrument.

(Paragraph 4.298; clauses 32 and 36(5)(b)(i).)

Debt arrangement schemes, “apparent insolvency”, sequestra-
tions and other insolvency proceedings.

(1) The making of the interim order sisting diligence in a
scheme application should be treated as constituting “appar-
ent insolvency” in the statutory sense for the purpose of
clauses in legal documents (other than statutory standard
conditions in standard securities).

(2) A scheme application should not be competent if:
(a) atthe time of the scheme application:

(i) a petition for sequestration of the debtor’s estate
was pending, or sequestration had been awarded
but the debtor had not yet obtained his discharge;
or

(ii) a trust deed for creditors or composition contract
was subsisting; or

362



Recommendation
No.

4.47

“(iii) a scheme was already in force or a prior scheme
application by the debtor was pending; or

(b) during the scheme application sequestration is awarded
or a trust deed for creditors is granted or a composition
contract is made.

(3) A qualified creditor petitioning for the debtor’s sequestra-
tion at any time between the intimation to the creditor of
an interim order sisting diligence and the disposal of the
scheme application, should not be required to establish
that the debtor was “apparently insolvent” in the statutory
sense.

4) (a) While a scheme apphcatlon is pendmg, a creditor
should not be entitled to present a petition for the
debtor’s sequestration unless he has obtained the leave
of the sheriff having jurisdiction_ in the scheme
application..

(b) Leave should be granted only ifitappears to the sheriff
that sequestration would be in the best interests of the
general body of creditors; or that the scheme would
be unduly prejudicial to a partlcular creditor or class
of creditors.

(¢) There should be procedures for sisting the scheme
application to allow a petition for sequestration to be
presented; for recalling the sist and restarting the
procedure if sequestration is not awarded; and for

- refusing the scheme apphcatlon if sequestration is
awarded.

(5) A creditor should not be entltled to oppose a scheme
application on the ground that he wished to petition for

_ sequestration. . -

(6). A petition for sequestrauon should not be competent while
a scheme is in force, without prejudice to.a creditor’s right
to apply for revocation of a scheme, and to petition for

. sequestration if the scheme is revoked.

(7)* An act of sederunt should require. an: applicant for a
scheme to state in his application that no trust deed for
creditors, composition contract, scheme, or scheme appli-

- cation was. subsisting, nor to h1s knowledge any petition

. for, or award of, sequestration was subsisting.

(Paragraph 4.311; clauses 17(2); 18(1)(c); 20(4); 21(2)(d), (e)

and (f); 24(4) (a)'(iv), (v) and (vi)i; 24(5)'; and 35.)

The dlsquahﬁcatlons from pubhc ofﬁce applymg to an undis-
charged bankrupt should not be extended to a debtor who has

- applied for or obtained a debt arrangement scheme.

(Paragraph 4.314; Bill, Schedule 7, paragraph 39.)
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5.1

5.2

5.3

5.4

5.5

5.6

5.7*

POINDING AND WARRANT SALES

Charging the debtor to pay
The service of a charge requiring the debtor to pay the debt

- should continue to be a necessary preliminary to the execution

of a poinding to enforce that debt.
(Paragraph 5.9; clause 115(1).)

The present multiplicity of different periods prescribed for the
days of charge in a charge for payment should be replaced by
a single period. This period should be fixed at 14 days where
service is to be made within the United Kingdom and otherwise
at 28 days.

(Paragraph 5.12; clause 115(2).)

No change should be made in the present law, whereby, with
certain statutory exceptions in the case of charges proceeding
on summary cause decrees, charges for payment must be served
by hand by an officer of court.

(Paragraph 5.17.)

It should continue to be necessary for an officer of court serving
a charge for payment otherwise than by post to be accompanied
by a witness.

(Paragraph 5.20.)

It is unnecesséry to introduce a new rule requiring creditors
to obtain feave of the court to serve a charge for payment after
a prescribed period has elapsed since the granting of the decree.

(Paragraph 5.23.)

To simplify the law, a poinding should be incompetent if
executed more than 2 years after the date of service of a charge.
However, it should continue to be competent for a creditor to
reconstitute the right to poind by serving a new charge for
payment. The expenses of a second or subsequent charge to
implement a decree should not be recoverable from the debtor.

(Paragraph 5.29; clause 115(4) and (5).)

(1) An actof sederunt should prescribe the form of the charge
and explanatory notes to be served on the debtor along
with a charge, with a view to making the charge more
intelligible to debtors. _

(2) The charge should specify the decree on which it proceeds
and the full amount of the debt (including the expenses
of serving the charge) and should demand payment within
the days of charge to the creditor or a specified agent.

(3) The charge and other forms served on the debtor in
connection with the diligence should indicate that the
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5.8*%

debtor should consider comsulting a solicitor, Citizens
Advice Bureau or other local advice centre if advice or
assistance is.required.

(4) The explanatory note should inform the debtor of the
consequences of non-payment, in particular liability to
poinding and becoming notour bankrupt or apparently
insolvent (which entitles a creditor to petition for the
debtor’s sequestration), and of the applications that the
debtor can make to the court.

(Paragraph 5.32.)

If edictal charges on Court of Session decrees are to be retained,
an act of sederunt should be made along the following lines:
(1) Itshould cease to be competent to charge edictally a debtor
with a known residence or place of business furth of
Scotland but within the United Kingdom. Such a debtor
should be charged postally, the days of charge being 14.

(2) A charge should be served edictally where the debtor’s

whereabouts are unknown or where the debtor has a known
residence or place of business furth of the United Kingdom.
In the latter case a’copy of the charge should be sent by
post to the debtor or his or her Scottish solicitor (if any).
The days of charge of an edictal charge should be 28 days.

. (Paragraph 5.38.)

5.9

Poinding the debtor’s goods

(1) It should not-be competent to-poind art1cles in the debtor’s
dwellinghouse which are reasonably required for the use
of the. debtor or any member of the debtor’s household,
being articles of the following descnptlons

‘beds or bedding;
househoid linen;
chairs.or settees;
tables;
food;
lights or light fittings;
heating apphances* S
curtains;. . :
floor coverings; -
- furniture,.equipment or utensﬂs used:for cooking, storing
or eating food;
one refrigerator;, : -
- articles used for cleaning the dwelhnghouse or cleaning,
mending or pressing clothes;
articles used for safety in the dwelhnghouse (such as
fireguards);
furniture used for storing clothes, bedding, household linen
and articles used for cleaning the dwellinghouse.
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5.10

5.11

5.12

- 5.13

(2) The above list of articles should be capable of being
amended by regulations made by the Secretary of State by
means of statutory instrument subject to negative
resolution.

(Paragraph 5.48; clause 43(2), (3) and (7).)

There should be exempt from poindirig:

(a) clothing reasonably required for the use of the debtor or
any member of the debtor’s household; and

(b) articles reasonably required for the care or upbringing of
any child who is 2 member of the debtor’ s household; and

(c) toys for the use of any child who is a member of the
debtor’s household.

(Paragraph 5.51; clause 43(1)(a), (¢) and (f).)

(1) The common law exemption for tools of trade should be
replaced by a statutory rule exempting implements, toois,
books and other equipment reasonably required in the
practice of the profession, trade or business of the debtor
or any member of the debtor’s household not exceeding
in aggregate value £500 (or such other sum as may be
prescribed).

(2) The Diligence Act 1503, which makes provision for the
temporary and conditional exemption from poinding of
“plough goods,” should be repealed.

(3) Articles reasonably required for the educational or voca-
tional training of the debtor or any member of the debtor’s
household should be exempt from poinding up to an
aggregate value of £500 (or such other sum as may be
prescribed). ‘

(4) Medical aids or equipment. reasonably required for the use
of the debtor or a member of the debtor’s household
should be exempt from poinding.

(Paragraph 5.57; clause 43(1)(b), (¢) and (d), and (7); Schedule
9.)

(1) Where a caravan or other moveable structure which is the
only or principal residence of the debtor is poinded, the
debtor should be entitled at any time before warrant of
sale is granted to apply to the sheriff for a sist of further
proceedings.

(2) The period of the sist should be at the discretion of the
sheriff and should be renewable on application for a further
period or periods.

(Paragraph 5.60; clause 51.)

(1) The sheriff should have power, on application by the debtor
made within 14 days after the date of the poinding, to
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5.14

5.15

5.16

5.17

518

order the release of specified articles from the poinding on
the grounds that: : .
(a) the articles were exempt from poinding; or
(b) the continuation of the poinding of the articles or their
sale would be unduly harsh.
(2) The sheriff on granting an order releasing articles on
grounds of undue harshness should have power to authorise
a poinding of further articles in the debtor’s premises in
order to restore the value of the creditor’s poinding.
(Paragraph 5.65; clauses 43(4) and (5), and 48.)

The common law rule whereby a creditor in possession of
goods of the debtor may poind those goods should be retained.

(Paragraph'5.69.)"

Section 40 of the Sale of Goods Act 1979 (poinding and

arrestment by seller of goods in possession of the seller) should

be repealed. > -

(Paragraph 5.72; Bill, Schedule 5.) -

The seller of goods otherwise exempt from poinding should

not be entitled to poind them in order to recover the unpaid

price. :

(Paragraph 5.74.) , .

(1) No poinding should be competent on a Sunday, Christmas
Day, New Year’s Day or Good Friday nor on such other
day as may be prescribed by act of sederunt.

(2) It should be incompetent to-commence a poinding before
8 a.m. or after 8 p.m. or to continue a poinding after 8
p.m. without in either case prior authority from the sheriff.

(Paragraph 5.78; clause 44.) o

(1) Warrants for poinding in extract decrees should continue
to contain warrants to-open shut and lockfast places.

- (2) It should not be competent for a warrant to open shut and

lockfast places to-be used to gain entry to a dwellinghouse
~ where there appears to be nobody or only persons under
- 16 years present unless the officer:
_(a) had at least four days previously given notice of
* intended entry;and . ' |
(b) if on the first visit only children under 16 appeared to
' be preseat, had sent a copy of the notice to the local
~ Social Work Department.

| (3) The sheriff should be e‘mpowe-red',:-. on application, to

dispense with the requirements in paragraph (2) above if
it appears that notice would be likely to prejudice the
execution of the poinding.

(Paragraph 5.85; clause 45.)
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5.20

(1) The procedure in executing a poinding should be as follows:

)

(a) The opening ceremony (the saying of three oyezes and
the reading of the extract decree and execution of the
charge) should be expressly abolished by statute. The
officer should however exhibit the extract decree and
execution of the charge on which the poinding proceeds.

(b) Before carrying out the poinding the officer should, as
at present, demand payment of the debt and expenses
and make enquiries of any person present on the
premises as to the ownership of the goods proposed to
be poinded. : '

(c) The goods should be valued by the officer, but the
officer should be entitled to have them valued by a
professional valuator if the officer considers that the
nature of the goods makes it advisabie.

(d) The officer should be accompanied by only one witness.

(e) If the debtor is present the officer should inform him
or her of the right to redeem the goods within 14 days
on payment of their values.

(f) The officer should prepare a poinding schedule speci-
fying the poinding creditor, the poinded goods, and
their values, the amount of the debt and expenses due.

(8)* An act of sederunt should be made prescribing the
form of the poinding schedule which should contain,
in addition to the above matters, information on the
applications which the debtor may make to the court
and the right to redeem.

(h) The officer should, along with the witness, sign the
poinding schedule and deliver it to, or leave it in the
premises for, the possessor of the poinded goods.
Delivery of the schedule should be deemed to be the
time of execution of the poinding for all legal purposes.
Where - the debtor is a different person from the
possessor, the officer should if reasonably practicable
send a copy of the poinding schedule to the debtor.

(i) As at present the officer should leave the poinded
goods on the premises in which they were poinded.

The debtor should be entitled to redeem some or all of the
poinded goods on payment of their appraised values to the
officer of court within 14 days after the execution of the
poinding. The officer of court should be under a duty to
give the debtor a receipt identifying the redeemed goods
and the issue of the receipt should have the effect of
releasing the goods from the poinding. -

(Paragraph 5.95; clause 46(1), (5), (6) and (8).)

An officer valuing poinded goods should be required to value
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each article on the basis of what it would be likely to fetch if
sold on the open market.
(Paragraph 5.101; clause 46(1) (¢). "

Subject to Recommendation 5.26 (revaluation if the goods are
damaged or destroyed) the sheriff should have no power to

“order a revaluation of poinded goods.

522

5.23

(Paragraph 5.104; clause 46(7).)

The statutory procedure for conjoining creditors before exe-

cution of a poinding should be retained, but it should not be

competent to conjoin ordinary creditors and summary warrant

creditors. ' '

(Paragraph 5.109; clause 46(9).)

(1) The officer of court should be required to make a report

. of poinding in prescribed form to the sheriff within 14 days

after the execution of the poinding (or, such longer period
as the sheriff may, on cause shown, allow).

(2) The sheriff may refuse to receive a report only on the
grounds that it is not signed by the officer and witness or
that it was not submitted within the required period.

(3) Tf the sheriff refuses to receive a report the poinding should

cease to have effect.

- (Paragraph 5.113; clause 47.)

5.24

5.25

The sheriff should have power, on an application by either the
creditor or the debtor made after the execution of the poinding,
to order the immediate disposal of goods which are perishable
or likely to deteriorate in value rapidly, and make consequential
orders including orders as to the disposal of the proceeds of
sale. o o

(Paragraph 5.115; clause 46(2) (b).)

(1) The debtor (or possesso'r)- of pOind'ed- goods may 1 emove
- them to-other premisesif:” T

(a) the poinding c:f:di_tbr of_ofﬁé.er of‘court consents; or
(b) the sheriff, on application, authorises such removal.

_(2) Where poinded goods are removed to other premises the

creditor should be entitled to poind them again there, and
. should also be entitled to peind again any goods remaining

on the original premises. Where a new poinding of poinded
_goods. for the same debt is executed, the original poinding

should be deemed to have been abandoned so that further
* proceedings in that poinding would be incompetent.

- (3) The debtor should be liable for the expenses of the second

or subsequent poinding but not for the expenses of the
original poinding deemed to have been abandoned.
(Paragraph 5.120; clause 63; Schedule 1, paragraph 5.)
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5.28

Section 30 of the Debtors (Scotland) Act 1838 (unlawful
intromitter to restore or pay double the appraised value on
pain of imprisonment) should be replaced by a new provision
on the following lines:

(1) Where the debtor or a third party removes goods in breach
of poinding the sheriff should have power, on application
by the creditor, to order restoration of the goods within a
specified time, and in default of restoration to grant warrant
to officers of court to search for and restore the goods.

(2) An order for restoration of thé goods should not be
competent against a third party who acquires the goods for
value and without knowledge of the poinding.

(3) Where goods have been removed, damaged or destroyed
in breach of poinding the sheriff should have power, on
application, to authorise the creditor to poind further
articles of the debtor, orin the case of damaged or destroyed
g00ds to authorise a revaluation of those goods.

(4) Where a third party has removed, damaged or destroyed
goods in the knowledge that they were poinded the sheriff
should have power, on application, to order that third party
to consign in court a sum representing the appraised value
of the removed or destroyed goods or a sum representing
the diminution in value caused by the damage. The sum
consigned in court should, on completion of the diligence
in respect of the remainder of the goods, be paid to the
creditor 1n satisfaction of the debt, any surplus being paid
to the debtor. '

(5) Wilful removal, damage or destruction of articles in the
knowledge that they were poinded should be liable to be
dealt with as a contempt of court. -

(Paragraph 5.125; clauses 64 and 65.)

(1) Unless a warrant of sale has been applied for while the
poinding remains effective, a poinding should cease to have
effect on the expiry of a period of one year after the date
of its éxecution. The sheriff should, however, have power
on application by the creditor to éxtend the duration of the
poinding by such period as appears reasonable to allow the
debtor to pay off the debt by instalments or otherwise as
agreed between the creditor and the debtor and to grant
a further extension or extensions.

(2) An application for extension of a poinding should be made
before the expiry of the one-year period or the period of
a previous extension, but the poinding should not cease to
have effect pending the determination of such an application.

(Paragraph 5.130; clause 62(1) and (2).)

(1) In order to prevent evasion of time limits on the duration
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5.29

5.30

)

2)

of poindings the present restriction on second poindings
(incompetent in respect of goods on the same premises
under the same extract decree except for goods brought
onto the premises after the first poinding) should be set out
in statute rather than Practice Notes of the sheriffs principal.
The statutory rule should however be subject to the
exceptions mentioned in paragraph 5.132.

The sheriff should have power, on application by the
creditor, to make an order conjoining two poindings by the
same creditor at any time before warrant of sale is granted
in either poinding. ' '

(Paragraph 5.134; clauses 50-and 69.)

(1)

)

A poinding should be capable of being recalled by the
sheriff at any time before the creditor applies for a warrant
of sale on the same grounds as the sheriff may refuse to
grant a warrant of sale in terms of Recommendation 5.30.
The sheriff may recall a poinding which is invalid or which
has ceased to have effect without an application for recall
being made by the debtor. Otherwise the power to recall
should be exercised only on an application by the debtor.
The debtor and creditor should be given an opportunity to
make representations before an order for recall is made.

(Paragraph 5.137; clause 49(1) to (4).)
Selling the poinded goods .

o

@

An application for warrant to sell poinded goods should be
intimated by the creditor to the debtor along with a notice
in prescribed form informing the debtor of the rights to

redeem, to object to the granting of the application, and

to make various:applications to the court.
The sheriff should have power to refuse to grant a warrant
to sell on the grounds that:

- (a) the poinding 1s invalid or has ceased to have effect; or

(b) the goods are in aggregate substantially undervalued;

or. . S |

(c) the likely proceeds of sale would not exceed the likely
expenses of sale;or . S

(d) it would be unduly harsh i-n.theﬁéi-rcumstances to grant

awarrant. - - E
The sheriff should be entitled to exercise the powers in (a),
(b) and (c) of paragraph (2) above on his or her own mofion

. as well as on an objection being made by the debtor, but

@

should only be able to refuse warrant on ground (d) on an
objection being made by the debtor to-this effect.

Where the sheriff refuses to grant a warrant of sale and the
poinding is thereby terminated, the sheriff clerk should be
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5.32

under a duty to intimate this to the debtor (and possessor
if a different person from the debtor).

(Paragraph 5.146; clause 52.)

(1) On receiving intimation of an application for warrant of
sale the debtor should be entitled to redeem some or all
of the poinded goods on payment of their appraised values
to the officer of court within a period of seven days after
receipt of the intimation.

(2) The officer of court should be under a duty to give the
debtor a receipt identifying the redeemed goods. The issue
of a receipt should have the effect of releasing the specified
goods from the poinding. The officer should be required
to report the redemption forthwith to the court.

(Paragraph 5.150; clause 53(2), (3) and (5).)

(1) A warrant of sale should not provide for sale in a dweli-
inghouse unless the debtor (and the occupier of the dwell-
inghouse if a different person) consents in writing to a sale
being held there.

(2) Where the consent or consents required in paragraph (1)
above are not given, the sale should normally be required
to be held in an auction room specified in the warrant of
sale. But if the expenses of removal to the nearest auction
room would be likely to exceed the proceeds of sale of the
goods there, the sheriff may direct that the sale be held in
other premises made available by the creditor if such other
premises appear suitable and the occupier of those premises
consents in writing to their use, but if no other suitable
premises are available the sheriff should refuse to grant a
warrant of sale.

(3)* Where goods have been poinded in a dwellinghouse and
the creditor is unable to find other suitable premises for
holding a sale, assistance should be given by the Govern-
ment, either by making Government premises available or
by subsidising the removal of goods to the nearest auction
room or other suitable premises.

(4) The sheriff should not grant a warrant of sale to sell poinded
goods in premises (other than.a dwellinghouse or an auction
room) occupied by a third party unless the third party
occupier consents in writing, provided that if the goods
have been poinded in those premises and their nature is
such that it would be unreasonable for them to be removed
for sale, the sheriff should have power to direct that the
sale be held in those premises notwithstanding the lack of
consent by the third party occupier.

(Paragraph 5.161; clause 54(1)—(5).)
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5.34

5.35

(1) Where the sale is to be heid in an auction room or premises
other than the debtor’s premises, the public notice of the
sale should not name the debtor or disclose that the goods
consist of or include poinded goods.

(2) Where the sale is to be held in premises occupied by a third
party, then in addition to the prohibition in paragraph (1)
above, the public notice should state that the goods are not
those-of the occupier. :

(3) The sheriff should continue to direct in the warrant of sale
the form and timing of public notice to be given in any sale
on premises other than an auction room.

(4) Prescribed particulars of every sale should be displayed on
the public notice board of the court which granted the
warrant of sale. '

(Paragraph 5.166; clause 56(3)-(6).)

Instead of the warrant of sale specifying the time and date of
the sale it should specify a period within which the sale must
take place. The granting of the warrant should have the effect
of extending the duration of the poinding until the sale is
executed or the warrant expires unexecuted at the end of the
specified period. s _

(Paragraph 5.169; clauses 55(4) and 62(3).) -

The warrant of sale should continue to appoint an officer of
court to make arrangements for the sale to supervise or attend
the sale, and to make a report to'the court.

 (Paragraph 5.172; clauses 55(5), 59(1) and 61(1).)

5.36

(1) Provision should be made by statute rather than by Practice
Notes regulating: the appointment of persons to conduct
warrant sales. Where the sale is to be held in premises

- other than an auction room: . :
. {a)-if the goods are valued at more than £1,000 (or such
.. other sum as may be prescribed by act of sederunt) the
sheriff should appoint an auctioneer to conduct the
~ sale, but if an auctioneer is not available an officer of
- court or other suitable person may be appointed;

(b) if the goods are valued at or less than the above sum
the sheriff may appoint either an officer of court or an
auctioneer to conduct the sale. =

(2) If an officer of court is appointed to conduct the sale he or
she should normally be the officer appointed to make

* arrangements for and supervise the sale, in which case a

‘witness should be required to be in attendance at the sale.

(Paragraph 5.178; clauses 55(6) and:59(2).)
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5.38

5.39

5.40

(1) The officer of court appointed to arrange the sale should
be under a duty to intimate the date of the sale as soon as
it has been arranged to the debtor (and possessor if
different), and not later than the date of that intimation,
to serve a copy of the warrant of sale on the debtor (and
possessor if different). '

(2) Where the goods are to be removed from the premises in
which they are situated for sale the officer should give the
debtor (and possessor if different) not less than seven days’
notice of the date fixed for removal and the place to which
the goods are to be removed for sale.

(Paragraph 5.183; clause 56(1) and (2).)

The officer should either carry out or at least supervise the
uplifting and removal of the poinded goods from the debtor’s
premises. For use, if necessary, in uplifting the goods, the
warrant of sale should include a warrant authorising the officer
to open shut and lockfast places.

(Paragraph 5.185; clause 55(2) and (3).)

Where goods are to be removed for sale the officer should be
entitled to uplift and remove only such part of the poinded
goods as, according to their appraised values, would satisfy the
outstanding balance of the debt, interest and expenses, and
should withdraw the remaining goods from the poinding.

(Paragraph 5.187; clause 53(1).)

(1) The creditor or officer should be entitled to alter within the
terms of the warrant for sale the arrangements made for
sale after intimation of those arrangements to the debtor,
only if the alteration is necessary because of circumstances
for which neither the creditor nor the officer is responsible.

(2) The sheriff, on application by the creditor or officer, should
have power to amend the warrant of sale if the original
warrant cannet be executed in accordance with its terms
due to circumstances for which neither the creditor nor the
officer is responsible, and to make any necessary incidental
and consequential orders.

(3) An application for amendment of a warrant of sale should

require to be made within the period for holding the sale
specified in the warrant. The application should be intimated
to the debtor. The sheriff, on a motion by the debtor or
on his or her own motion, should refuse the application if
the poinding was invalid or has ceased to have effect, or
the amendment proposed is unsuitable.

(4) The poinding should not lapse pending the determination
of an application. Where the application is granted the
poinding should continue to have effect until the sale is
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held or the period specified for holding the sale elapses,
whichever is the sooner. Where the application is refused
the poinding should cease to have effect forthwith, unless
the sheriff directs otherwise. The sheriff clerk should
intimate any cessation of the poinding to the debtor (and
possessor of the poinded goods if different).

(Paragraph 5.193; clauses 57 and 62(4}.)

(1) After the grant of warrant of sale the creditor should be
~entitled, on one occasion only, to cancel the arrangements
for sale for the purpose of allowing time for an agreement
for payment of the debt to have effect.
(2) It should not be competent to cancel under paragraph (1)
“above after the goods have been removed for sale.
(3) A report of the agreement should be lodged in court
- forthwith by the creditor or officer, whereupon the duration
of the poinding would be extended for a period of six
months from the lodging of the report. .

| (4) On breakdown of an agreement the creditor should be

5.42

entitled to sell the goods without further application to the
court, provided the sale takes place within the six months’
extension and the warrant can otherwise be implemented
‘according to its terms. In other cases, the creditor should
have to apply to the sheriff for an amendment of the warrant
‘as in Recommendation 5.40 or a direction that the sale be
held in the same premises notwithstanding that the required
consents no longer subsist. - )
(Paragraph 5.197; clauses 58 and 62(5).)

The appraised value of a poinded article should be treated in
the subsequent sale as. a reserve price which need not be
disclosed to bidders.

 (Paragraph 5.199; clause 59(3).)

543

(1) The ownership of goods which are not sold should pass to

- the creditor but the creditor should be permitted to instruct

the auctioneer to sell an article to the highest bidder even

if the bid is less than the appraised value. The debtor should
however still be credited with-the appraised value.

(2) Where goods are put up for sale on the debtor’s premises

- -and remain unsold, the ownership passing to the creditor

by virtue of paragraph (1) above should revert to-the debtor

_onthe expiry of the times mentioned below unless:

-(a) where the sale was held in the debtor’s dwellinghouse
. the creditor uplifts them by 8 p.m. or such time as may

: be prescribed on the day of sale; -
-{b). where the sale was held in other premises belonging

375



Recommendation
No.

5.44

5.45
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to the debtor the creditor uplifts them by 8 p.m. or
such time as may be prescribed on the third day after
the sale.

(3) The officer of court should be entitled to remain on or
re-enter the premises to enable the creditor to uplift the
goods. '

(Paragraph 5.203; clause 59(3), (5), (6) and (8).)

The report of sale (which should be in a form prescribed by act
of sederunt) should be made to the sheriff within 14 days after
the date of the sale.

(Paragraph 5.207; clause 61(1) and (3).)

(1) The present procedure for auditing and checking reports
of sale should be embodied in statute.

(2) Where the officer refuses or delays without reasonable
cause to lodge a report of sale, the sheriff should have
power to report the officer to the appropriate disciplinary
authority (Court of Session or sheriff principal) and to find
the officer liable for all or part of the expenses of the
diligence, but should not have power to refuse to receive

~the report.

(3) If there has been a substantial irregularity in the diligence
the sheriff should have power to declare the diligence null.
Nullity of the diligence should not affect the title of any
third party purchasing the goeds in good faith at the sale
or subsequently.

(4) The sheriff clerk should send the debtor a copy of the report
of sale as approved or intimate the sheriff’s order nullifying
the diligence.

(Paragraph 5.210; clause 61(2), (4), (5), (9) and (10).)

No change should be made in the present law and practice
whereby the proceeds of a warrant sale are consigned in court
by the officer only if the sheriff so directs. The officer should
be under a duty to pay any surplus to the debtor or the debtor’s
agent, or to consign the surplus in court if the debtor or agent
cannot be found.

(Paragraph 5.214; clause 60.)

Inclusion in poindings of the goods of third parties.

(1) The powers and duties of officers in connection with the
poinding of goods in the debtor’s premises should be
regulated by statute rather than the present mixture of
common law and Practice Notes of the sheriffs principal.
The statute should make provision on the following lines:

(a) The officer should be entitied to presume that an article
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in the possession of the debtor is owned by the debtor
either solely or in common with a third party.

(b) An officer should be bound to make enquiries of any
person present at the poinding about the ownership of
articles proposed to be poinded. It should cease to be
competent for an officer to examine a person on oath
as to.ownership of such articles. Any claim made should
be noted in the report of poinding.

(c) An officer should not be entitled to rely on the above

- presumption if he or she knows or ought to know
(whether as a result of the enquiries or otherwise) that
the article does not belong to the debtor.

(d) An officer may still rely on the above presumption even
though the article is such as is. commonly hired or
purchased on hire purchase or conditional sale agree-
ment or an assertion is made. unsupported by other
evidence that the article does not belong to the debtor.

(2)* The entitlement of-officers of court to charge fees for
poinding goods which do not belong to the debtor should
be regulated by act of sederunt.

(Paragraph 5.223; clause 46(1‘)(a)(iii'), (3‘)" and (4).)

(1) An ofﬁcer of court should be entitled to release goods from
the poinding if a third party produces satisfactory evidence
of ownership unless. the debtor disputes the third party’s
ownership. o

(2) The officer should report any release of goods to the court
in the report of poinding, application for warrant of sale
or report of sale depending on the stage at which the goods
are released. Where goodsare released while an application

~ for warrant of sale is pending the ofﬁcer shouid forthwith
report the release to the court.”

(3)* It should be provided by act of sederunt that, without
prejudice to any other remedy, a claim of ownership of
poinded goods by a third party should be capable of being
made by a minute lodged in the poinding process even after
-warrant of sale has been granted.

(4) Where any-article has been released by the ofﬁcer or the
sheriff on the ground that it belongs to a third party, the
creditor should be entitled to pomd further articles in the
- debtor’s premises. :

(5) No change should be made in. the law relatmg to the
remedies available to a third party whose goods have been
sold at a warrant sale or delivered to the poinding creditor
- in default of sale. -

(Paragraph 5.229; clause 66.)
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(1) It should become competent to poind and sell goods owned
in common by the debtor and a third party or parties to
enforce a debt due by the debtor:

(2) To protect the interests of co-owners, the officer should be
entitled to release co-owned goods from the poinding if a
third party co-owner tenders the debtor’s share of the
appraised value, unless the debtor denies the third party’s
claim to co-ownership.

(3) The sheriff should have power, on application by a third
party co-owner, to order release of any goods if satisfied
that they are co-owned and the applicant pays the debtor’s
share of their appraised value to the creditor.

(4) The sheriff should also have power to order release of
co-owned goods if satisfied that their continued poinding
or sale is in the circumstances unduly harsh to the third
party co-owner. '

(5) In order to restore the value of the poinding where co-
owned goods have been released by the officer or the
sheriff, the creditor should, on release, automatically
become entitled to carry out a poinding of further articles
in the debtor’s premises.

(6) Where co-owned goods are sold or delivered to the creditor
in default of sale, the creditor should be liable to pay to
the co-owner a sum representing that co-owner’s share of
the proceeds of sale of the goods, or their appraised value
in the case of unsold goods.

(Paragraph 5.235; clause 67.)

Miscellaneous

The diligence of poinding should not be available in security
of debts payable in the future, nor should it be automatically
available on the dependence of a court action. We make no
recommendation as to whether the Court of Session should
have power to make an order securing moveable property on
the dependence of an action in that court.

(Paragraph 5.238.)

(1) The exemptions from poinding set out in Recommendations
5.9to 5.11 (clothes, tools of trade, household goods) should
apply to arrestment of the debtor’s goods in the hands of
a third party.

(2) Where household goods are situated in premises in which
a person other than the debtor is living, the same exemptions
from arrestment and poinding should apply as would apply
if that person were the debtor.

(3) The court should have power, on application by the
bankrupt, to sist sequestration proceedings in connection
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with a mobile home which is the only or principal residence
of the bankrupt.

(4) The exemptions from diligence, the time when diligence
- is competent, the officer’s powers and duties in connection
~ with entry to dwellinghouses, the sheriff’s powers to sist
proceedings in connection with a mobile home, and the
sheriff’s powers to release articles on grounds of undue
harshness should apply to sequestrations for rent or feuduty
as they do to poindings.
(Paragraph 5 244, clauses 43(2)(b) and 124; Schedule 7, par-
agraph 35.)

'The diligence for attat:hing ships and other vessels in Scotland

under specific statutory provisions should be arrestment and
sale rather than poinding and sale.

~ (Paragraph 5.246; Bﬂl Schedule 7, paragraphs 3, 11, 14, 16

6.1

and 32.)

ARRESTMENT OF EARNINGS

Introd'uction of continuous diligence against earnings

(1) A new system of continuous diligence against earnings
(called carnings arrestments) should be introduced and
arrestmentsin their present form should cease to be available
as a diligence against earnings.

(2) An earnings arrestment would reqmré the debtor’s employer
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~ to deduct sums calculated in accordance with legal rules
~ from the debtor’s net earmngs on each pay day occurring
~ after service of the earnings arrestment..

(3) Anearningsarrestment wouldrequire the employer, without
the need for a decree of furthcoming or mandate from the
debtor, to pay the sums deducted under paragraph (2)
above forthwith to the arresting creditor, subject to a
procedure allowing the debtor and the employer to contest
an earnings arrestment on the grounds that it is invalid or
has ceased to have effect.

(Paragraph 6-._3_0, clauses 72(1) aa.d_r (2)f'(a),: 75(1), and 78(1).)

Earnings arrestments
(1) An earnings arrestment should attach a certain amount
(calculatedin accordance with our recommendations below)
of the debtor’s earnings payable on each pay day after the
date when the earnings arrestment takes effect until the
~debt for which the arrestment. is served is satisfied or the

. arrestinent otherwise ceases to have effect.

(2) Earnings for this purpose should be deﬁne_d to mean any
sums payable to the debtor by way of wages or salary
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Recommendation
No.

6.3

6.4

6.5

6.6

(including any fees, bonus, commission, overtime pay, or
other emoluments payable in addition to wages or salary
or payable under a contract of service).

(3) Sums not attachable by earnings arrestment due by the
employer to the employee should be attachable by an
ordinary arrestment.

(Paragraph 6.39; clauses 72(1), 73(1) and 75(2).)

(1) Pensions (including annuities for past services and periodic
payments by way of compensation for loss of office or
employment) should be attachable by earnings arrestments.

(2) Pensions or allowances payable in respect of disablement
or disability, however, should not be attachable by earnings
arrestiments.

(3) Provided the amount deductible under an earnings arrest-
ment is fixed in accordance with our recommendations
below, a pension which is alimentary at common law should
be attachable by earnings arrestment notwithstanding the
common law exemption.

(4)* The competent authorities should consider whether the
various enactments regulating specific public sector occu-
pational pension schemes should be amended to enable
creditors to attach such pensions by earnings arrestments.

(5) The foregoing recommendations are not intended to allow
attachment of pensions, allowances and benefit payable
under social security legislation. -

(6) We make no recommendation to change the law on the
arrestment of liferents or annuities (other than annuities
for past services).

(Paragraph 6.45; clause 73(1)(c), (2)(a), '(d)? (e) and (f).)

No changes should be made to the recently revised rules on the
exemptions from arrestment of merchant seamen’s pay, or the
rules whereby the pay of members of the armed forces and
women’s services administered by the Defence Council is
exempt from diligence.

(Paragraph 6.48; clause 73(2)(b) and {c).)

It should be 1nc0mpetent t0 use an earnings arrestment to
enforce a debt which is not due at the date of execution of the
arrestment.

(Paragraph 6.51; clause 72(2)(a).)

An earnings arrestment should attach (in addition to the
principal sum and judicial expenses due under the decree)

interest accrued up to the date of service of the earnings

arrestment, but only if, and to the extent that, the amount of
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Recommendation
No.

6.7

6.8

interest is specified in the schedule of arrestment.
(Paragraph 6.54; clause 77(1)(a) and (b), and (2).)

(1) An extract decree or other writ containing a warrant for
diligence should authorise an earnings arrestment without
the need for a further application to the counrt.

(2) The service of a charge should be an essential preliminary
to the service of an earnings arrestment. However, it should
continue to be competent to serve an arrestment against
funds other than earnings without first serving a charge.

(3) It should be competent to serve an earnings arrestment to
enforce more than one debt due by the debtor to the same
creditor providing a prior charge has been served in respect
of each debt. C _

(Paragraph 6.59; clauses 77(3) and 112(1)(i); Schedule 7,

paragraphs 8 and 10.) -

Without prejudice to Recommendations 6.12(2) and 6.16(1)

(recall and cessation. of earnings arrestments) an- earnings

6.9

arrestment should have effect on each pay day after service of
the schedule on the employer until the debt recoverable by the
arrestment has been satisfied. 3

(Paragraph 6.66; clause 75(2).) .

(1) The amount deducted from a debtor’s net earnings in
pursuance of an earnings arrestment should be calculated
in accordance with statutory tables based on the sliding
scale model. Separate tables should be provided for weekly
and monthly paid employees and employees paid at other
regular intervals. |

(2) Net earnings means the earnings which remain payable
after deduction of income tax, social security contributions

- and superannuation scheme contributions.

(3) Overtime, bonus, commission and other payments paid in

addition to the debtor’s regular earnings should:

(a) if paid on the same day as the regular earnings, be |
aggregated with the regular earnings for the purpose
of calculating the amount to be deducted;

(b) if paid separately, be subject to-a deduction of 20%.

' (4) The statutory:tables and percentage specified in paragraph

~ (3)(b) above should be capable of being varied by regulations
made by the Secretary of State by statutory instrument
“subject to negative resolution. The varied tables and
-percentage should apply to an earnings arrestment executed
after the coming. into force of the regulations and to a
subsisting earnings arrestment where either the creditor or
the debtor has intimated in prescribed.form the regulations
to the employer. An employer should be entitled, but not
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Recommendation
No.

6.10

6.11

6.12

6.13

bound, to give effect to the regulations in connection with
a subsisting arrestment of becoming aware of their existence
otherwise than by intimation in prescribed form.

(Paragraph 6.76; clauses 73(3), 76 and95; Schedule 3.)

Without prejudice to any other remedy open to the debtor, the
courts should not retain their common law powers to order
lower deductions from arrestments of earnings than the deduc-
tions laid down by statute. The courts should not have a special
statutory power to vary the deduction levels in earnings
arrestments. '

(Paragraph 6.79; clause 72(3).)

The normal rules on deductions from earnings set out in
Recommendation 6.10 above should apply to earnings
arrestments for the recovery of arrears of maintenance,
rates and taxes.

(Paragraph 6.82; clause 76.)

(1) An earnings arrestment should not only (as under
existing law) require the employer to make a deduction
from the debtor’s earnings on each pay day while it is
in force, but also require the employer to pay forthwith
the arrested sums to the creditor.

(2) The employer and the debtor (and the creditor in the
case of determination of a dispute) should be entitled
to apply to the court for an order recalling the earnings
arrestment or determining any dispute as to the manner

- of its operation. The court in determining a dispute
should have power to order payment to be made by one
party to another, with interest from a date to be specified
at the rate normally applicable to decrees.

(3) A claim by a creditor or debtor against the employer
in respect of deductions made, or which should have
been made, under an earnings arrestment should be
incompetent after one year from the date when the
deduction was made or should have been made.

{Paragraph 6.91; clauses 75(1), 78(1) and (2), and 95(4).)

(1) An employer should be bound to give effect to an
earnings arrestment schedule on any pay day occurring
seven days or more after the date of service of the
schedule.

(2) An employer should be entitled, but not bound, to give
effect to an earnings arrestment schedule on any pay
day occurring within seven days after the date of service
of the schedule. '

(3) An employer who does not give effect to an earnings
arrestment until a pay day occurring after the expiry of
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Recommendation
No.
the seven day period should not be required to make
any deduction in respect of a pay day which fell within
the seven day pertod.

(Paragraph 6.97; clauses 75(1) and (2)(a) and 95(2) and
(3))

6.14 Failure by an employer to pay sums due to the arresting
 creditor under an earnings arrestment should render the
employer liable to an actionfor payment of the sums without

a right of recovery from the debtor.

(Paragraph 6.100; clause 75(3).)-

6.15 The debtor’s sequestration should render an earnings arrest-
ment ineffectual in a question with the trustee so far as the
arrestment relates to earnings payable after the date of
sequestration, but it should not affect deductions made
before that date.

(Paragraph 6.103; clause 98(2) )

6.16 (1) In addltlon to an earnmgs arrestment ceasing to have
effect on.the debtor’s sequestration, it should cease to
have effect as between debtor and creditor when:

(a) the debt due has been satisfied; or

(b) the debt due becomes unenforceable by diligerice;
or . ' S

(¢) the creditor abandons the arrestment; or

(d) the arrestment isrecalled by the sheriff.

{2) The cletk of the court should intimate in prescribed
form to the employer, debtor and creditor the making
.- of an order recalling an earnings arrestment.

{3) The creditor should be under a duty of intimating in
prescribed form to the employer as soon as reasonably
practicable the fact that the debt has been satisfied or
has become unenforceable by diligence. Sums received

- by the creditor after the debt has been satisfied or has
- become unenforceable by diligence should be recover-
. able by the debtor with interest at the rate normally
applicable to decrees from the date of receipt to the
date of payment.

(4) The ‘employer should be ent1tled but not bound, to
continue to operate an earnings arrestment until receiv-
ing intimation in prescribed form that the arrestment
has ceased to have effect or untll the debtor ceases to

_ be employed.

" (5) Where the sheriff is satlsﬁed on an application by
debtor, that the creditor failed to intimate as soon. as
reasonably practicable satisfaction of the debt or its
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Recommendation
No.

6.17

6.18

6.19

6.20*

unenforceability by diligence, the sheriff may order the
creditor to pay the debtor a sum not exceeding twice
that recoverable by the debtor in terms of paragraph
(3) above.

(Paragraph 6.110; clauses 75(2), (5), (6) and (7), 78(1), and
95(5)(a).)

Section 22 of the Debtors (Scotland) Act 1838 (which deals
with prescription of arrestments) should not apply to earnings
arrestments. -

(Paragraph 6.112; Bill, Schedule 7, paragraph 2.)

(1) The normal mode of service of all schedules of earnings
arrestment should be by recorded delivery or registered
letter (which at present is competent only in the case
of arrestment on sheriff court summary cause decrees).

(2)* It should be provided by act of sederunt that the
envelope containing a schedule of earnings arrestment
should be clearly marked ““Arrestment of earnings” in
addition to the direction to the Post Office to return
undelivered letters to the sender.

(3) Hand service of an earnings arrestment schedule should
be used only if the registered or recorded delivery letter
cannot be delivered.

(4) A witness should not be required to the service of an
earnings arrestment schedule.

(5) Where an employer receives two or more schedules of
earnings arrestment relating to the same debtor on the
same date effect should be given to the schedule received
first if the employer is aware of the different times of
receipt, otherwise the employer may choose which
schedule to give effect to.

(Paragraph 6.117; clauses 86(3) and 96(2).)

The officer of court serving an earnings arrestment schedule
on the debtor’s employer should, if reasonably practicable,
at the same time serve a copy of the schedule on the debtor
by registered or recorded delivery letter. Only if service
cannot be effected by this means should hand service be
used. Failure to serve a copy should not affect the validity
of service of the arrestment schedule.

(Paragraph 6.119; clause 96(1) and (2).)

Modern forms of schedule of earnings arrestment and the
officer’s certificate of service of the earnings arrestment
should be preseribed by act of sederunt. The statutory
deduction tabies, together with such further information as
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Recommendation
No. .
is considered appropriate for the guidance of employers,
should be included in the prescribed form of schedule.

(Paragraph 6.122; clause 75(2)(a).)

6.21 An employer should be entitled to deduct a fee of 50p (or
such other sum as may be prescribed) on each occasion on
which a deductionis made from the debtor’s pay in pursuance
of an 2arnings arrestment. The fee should be deducted from
the exempt earnings payable to the debtor rather than from
the arrested sum payable to the creditor. The employer
should give the debtor a statement of the fee deducted along
with the statement showing deduction of the arrested sum.

(Paragraph 6.125; clause 97.)

6.22 - (1) Sums deducted from the "debtor’s earnings by an
- employer in pursuance of an earnings arrestment should
be. paid forthwith direct to. the arresting creditor and

not through a court collection department.

(2) Without prejudice to any other mode of payment which
may be agreed between the employer and the creditor
who has laid an earnings arrestment, the employer
should be entitled to remit the arrested sums to the
creditor or other person specified in the arrestment
schedule (a) by postal letter enclosing a crossed cheque
payable to the creditor bearing on it the words *“not
negotiable; a/c payee” together with a written statement
of the pay period to which the payment relates, or (b)
by such other method as may be prescribed.

(3) If a cheque in terms of paragraph (2) above is dis-
honoured the creditor should be entitled to demand
payment of that remittance and subsequent remittances
in cash.

(Paragraph 6.130;‘clause 75(1)-and (4).)

Current mamtenance arrestments

6.23 (1) Anewform of continuous arrestment of earnings (called
acurrent maintenance arrestment) should be introduced
to facilitate the recovery of current maintenance (aliment
~and periodical a]lowance and analogous orders) as it
falls due. - 2

(2) Accordingly, a current maintenance arrestment, which
should normally have effect until the obligation to pay
maintenance ceases, should require the employer of a
maintenance debtor, on-every pay day, to deduct from
the debtor’s net earnings the whole of the maintenance
-due for the period since the last pay day and to pay it
forthwith to the maintenance creditor, except to the
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Recommendation
No.

6.24

6.25

6.26

extent that the earnings are exempt as recommended
in Recommendation 6.27 below.

(Paragraph 6.148; clauses 72(2)(d), and 79(1) and (2).)

A current maintenance arrestment should be competent to
enforce decrees for aliment and periodical allowance, ali-
mentary bonds and agreements registered for execution,
decrees and orders for periodical payments for the recovery
of the cost of supplementary benefit or the cost of maintaining
children in the care of local authorities and comparable
non-Scottish maintenance orders registered in Scotland for
enforcement. It should not however be competent to enforce
by way of a current maintenance arrestment expenses
awarded in connection with maintenance actions or other
lump sums such as inlying expenses awarded in an affiliation
decree, or decrees constituting claims at common law by
third parties for reimbursement of the cost of aliment
provided to maintenance debtors or their alimentary depen-
dants in the past.

(Paragraph 6.151; clauses 72(2)(b) and 74.)

(1) It should be competent to lay a current maintenance
arrestment only if:

(a) the debtor had received notification in prescribed
form of the maintenance decree setting out the
maintenance obligation; and

(b) at any time after four weeks from the date of
notification atleast three instalments of maintenance
are due and unpaid.

(2) The notification should warn the debtor of the conse-
quences of default and should be made by, cr on behalf
of, the creditor rather than by the clerk of court.

(Paragraph 6.155; clause 82(1).)

(1) A current maintenance arrestment schedule should
specify the rate of maintenance to be deducted by the
employer from pay as a daily rate. The daily rate should
be derived from the rate of maintenance expressed in
the decree in accordance with rules set out in statute.

(2) The employer should be required to deduct every time
earnings are paid to the debtor while the current
maintenance arrestment isinoperation, the maintenance
due for the period from the day on which earnings were
last paid to the debtor to the day in question. The
maintenance due would be the number of days in the
period multiplied by the daily rate.

" (Paragraph 6.161; clauses 79(4) and (5), and 81(1).)
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Recommendation
No.
6.27 (1) The first £5 of a debtor’s daily net earnings (as defined
‘in Recommendation 6.9(2)) should be exempt from
arrestment by a current mamtenance arrestment, but
no other exemptlon should apply.

(2) The sum mentioned above should be capable of being
varied by regulations made by the Secretary of State by
statutory instrument subject to negative resolution. The
varied sum should apply to a current maintenance
arrestment executed after the coming into force of the
regulations and to a subsisting arrestment where either

“the creditor or the debtor has intimated in prescribed
form the regulations to the employer. An employer
should be entitled, but not bound, to give effect to the
regulations in connection with a subsisting arrestment
on becoming aware of their existence otherwise than
by intimation in prescribed form.

(Paragr_aph 6.166; clauses 68(1)(b), (3) and (4), and 95(1).)

6.28 1) Arrears of maintenance (whether arising before or after
' the execution of a current maintenance arrestment)
~ should not be recoverable by a current maintenance
“arrestment, but the maintenance creditor may enforce
payment of the arrears by other diligence, including an
earnings arrestment operated concurrently against the
 same earnmgs

(2) Interest should not run on any arrears of maintenance
which may arise during the subsistence of a current

‘maintenance arrestment.

_ (Paragraph 6.176; ciauses 72(2)(a) 79(7) and.85(1).)

6.2% : An employer operatmg a current mamtenance arrestment
should not be required-to deduct tax from payments to the
maintenance creditor notw1thstand1ng that the maintenance

_ _pdyments secured by the current maintenance arrestment
are pot “small maintenance payments for the purposes of
‘the income tax code.

. _-(Paragraph 6.180; clause 79(5)(a) )

6.30 - The court should have the same powers to recall, or resolve
' a dispute about the operation of, a current maintenance
arrestment and to make consequentlal orders for payment

as it has in connection with an earnings arrestment in terms

of Recommendation 6.12 above. In addition the court

- should, on application by the.debtor, have power to recall

.a cwrrent maintenance arrestment if it is satisfied that the

- debtor is unlikely to default again in paying maintenance.

(Paragraph 6.183; clause 83(1)—(3).):
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Recommendation
No.

6.31

6.32

(1) A current maintenance arrestment should cease to have

(2)

()

effect as between debtor and creditor when:
(a) the creditor abandons the arrestment; or

(b) the arrestment is recalled by an order of the court;
or - o

(c) thedebtoris sequestrat‘ed' or

(d) the obligation being enforced is varied, recalled, or
superseded by a court order, ceases to be enforceable
by diligence or otherwise ceases to be due, and
where more than one obligation is being enforced
by the current maintenance arrestment by the
variation, recall, supersession, unenforceability, or
cessation of any one of the obligations.

The clerk of the court should intimate in prescribed
form to the employer, debtor and creditor the making

-of an order recalling a current maintenance arrestment.

An arresting creditor should be under a duty to intimate
to the employer in prescribed form as soon as is
reasonably practicable that the arrestment has ceased
to have effect by virtue of a variation, recall, super-
session, cessation of enforceability by diligence, or
cessation of the obligation or one of the obligations

~ being enforced by the arrestment. Any sum received

4)

)

by the creditor under the arrestment after the arrestment
had ceased to have effect should be recoverable by the
debtor with interest at the rate normally applicable to
decrees from the date of receipt to the date of repayment.

The employer should be entitled, but not bound, to
continue to operate the current maintenance arrestment
until notification in prescﬂbed form that the arrestment
has ceased to have effect is recelved or until the debtor
ceases employment. |

Where the sheriff is satisfied, on an application by a
debtor, that the creditor failed to intimate as soon as
reasonably practicable that the arrestment had ceased
to have effect by virtue of any of the circumstances in
paragraph (3) above, the sheriff should have power to
order the creditor to pay to the debtor a sum not
exceeding twice the sum recoverable by the debtor from
the creditor under paragraph (3) above.

(Paragraph 6.189; clauses 83(1), (4), (5) (6), (7) and (8);
95(5) and 98(2).)

(1)* 1t should be provided'by act of sederunt that in any

action in which an application for aliment or periodical
allowance is made, and in any application for variation
of a decree for ahment or periodical allowance, the
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No.

6.33

()

(2)

applicant should be required to furnish the court with
such particulars within his or her knowledge as may be
prescribed as to any existing maintenance decree against
the other party to the application, and any existing
current maintenance arrestment or earnmgs arrestment
enforcing that decree. :

Where a maintenance decree, which was being enforced

by a current maintenance arrestment, is varied, or

superseded by a new maintenance decree, then:

(a) further default should not be a necessary prelude
to enforcement, by a current maintenance arrest-
ment, of the new decree within three months after
the current maintenance arrestment enforcing the
original decree had ceased to operate;
and

(b) the court should have an express statutory power

- to delay the coming into operation of the new decree
to allow time for intimation to the employer of the
cessation of the original decree and service of a
new current maintenance arrestment enforcing the

‘varied or new decree. Where, however, a decree

for aliment in favour of a spouse is superseded by

~an award of periodical allowance on divorce in

~ favour of that spouse, the court should not postpone

thecominginto operatlon of the decree forperiodical
allowance.

Where a maintenance decree, whi}_ch was being enforced

by a current maintenance arrestment, ceases to be

-effective in part, further default should notbe anecessary

prelude to enforcement, by a new current maintenance

. arrestment, of the remaining obligation or obligations

(4)

in the decree within three months after the current
maintenance arrestment enforcing: th.e: whole decree
ceased to have effect. _

Where a.new current. mamtenance arrestment is served
under a new maintenance order or a varied order before

‘the date specified in that order, the employer should

apply the new maintenance rate specified in the schedule
as from the first pay day following that date. But the
employer should not be liable for failing to comply with
a current maintenance arrestment within a period of
seven days after the date of the service of the arrestment
schedule. :

(Paragraph 6.198; clauses 82(3), 84 and 95(2) )

(1) A maintenance creditor in receipt of suppl'ementary benefit

and current maintenance under a current maintenance
arrestment or a conjoined arrestment order may authorise
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No.

6.34

6.35

6.36

6.37*

6.38

in writing the Department of Health and Social Security
to receive sums payable under the arrestment or order.
The Department should intimate the authorisation to the
employer or the sherniff clerk as the case may be who should
be bound thereafter to pay to the Department the sums
due to the maintenance creditor.

(2) The authorisation may be withdrawn by the maintenance
creditor and should lapse on the maintenance creditor
ceasing to be in receipt of supplementary benefit. The
Department should forthwith intimate the withdrawal or
lapse of the authorisation to the employer or sheriff clerk.

(Paragraph 6.200; clause 94.)

Recommendations 12(3), 13, 14, and 17 to 22 should apply to
current maintenance arrestments as they apply to earnings
arrestments.

(Paragraph 6.202; clauses 79(6), 86(3), 95(2)—(4), 96(1) and
(2), and 97; Schedule 7, paragraph 2.)

A non-Scottish maintenance order (including an authentic
mstrument or court settiement within the meaning of the
European Judgments Convention and an order in favour of a
public authority for reimbursement of the cost of maintenance
provided by it) registered in Scotland for enforcement should
be enforceable by current maintenance arrestment only if it
provides for periodical payments to be made by the maintenance
debtor.

(Paragraph 6.207; clause 74.)

Where a certificate of arrears is produced to the registering
court at the time of registration of the incoming maintenance
order, it should be competent for the maintenance creditor to
serve a current maintenance arrestment without the need to
satisfy the requirements of notice and default proposed in
Recommendation 6.25 above.

(Paragraph 6.209; clause 82(2).)

L]

Provision should be made by act of sederunt that where a
non-Scottish order is enforced by a current maintenance arrest-
ment or an earnings arrestment, the schedule of arrestment
served on the employer should specify the name and address
of a person within the United Kingdom to whom deductions
are to be remitted.

(Paragraph 6.211.)

Where a Scottish court grants an order varying a non-Scottish
maintenance order registered for enforcement and the order
is being enforced by a current maintenance arrestment, the
court should have power to postpone the coming into operation
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Recommendation
No.

6.39

6.40

of the variation to allow the change from the old rate to the
new rate to be made without a break in the continuity of
deductions.

(Paragraph 6.214; clause 84 )

(1)* It should be provide_d by act of sederunt that where the
registration of a non-Scottish maintenance order registered
for enforcement in Scotland is cancelled because the debtor
has ceased to reside in Scotland, the prescribed officer of
the court in which the order is registered should so far as
reasonably practicable mtlmate the cancellation in pre-
scribed form:

(a) if the cancelled order was being enforced by a current
- maintenance arrestment, to the employer operating
that arrestment; or
(b) if the cancelled order was being enforced by a conjoined
arrestment order, to the shenff clerk of the court
dealing with the conjoined arrestment order.

(2) The creditor in the maintenance order whose registration
was cancelled should be bound as soon as reasonably
practicable to intimate in prescribed form the cancellation
to the employer or the sheriff clerk as the case may be, and
in the case of failure Recommendation 6.31(5) (lnlpOSlthIl
of a dlscretlonary penalty) should apply.

(Paragraph.6..217,_cl_a_u§e 83(6) and (8).)

Con ]omed arrestment orders

Employers. should not be required to operate more than one
earnings arrestment against a debtor’s pay at any one time and
accordingly it should be provided by statute that an earnings

arrestment served during the currency of another earnings
- arrestment against the same debtor’s pay should be ineffectual.

- (Paragraph 6.222; clause 86(1).)

6.41

(1) A creditor whose earnings arrestment is, or would be,
ineffectual by reason of an existing earnings arrestment by
another creditor should be entitled to apply to the court

~ for an order (called a ° con]omed arrestment order’)

' requlrmg the employer to pay the siums deducted on each

pay day into court for disbursement to the original creditor
and the applicant creditor.

(2) Earnings arrestments should be expressly excluded from
provisions in the bankruptcylegislation equalising poindings
and arrestments executed within certain periods before or
after notour bankruptcy or apparent insolvency.

(Paragraph 6. 228 clauses 87(1) and 93; Schedule 7, paragraph

38.)
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No.

6.42

(1) Where during the subsistence of an earnings arrestment a
later earnings arrestment is served, the employer should
be under a duty to disclose, as soon as reasonably practicable,
to the later creditors: ’

(a) the name and address of the first arresting creditor;

(b) the total amount due to the first arresting creditor as
at the date of service of that creditor’s earnings arrest-
ment; and '

(c) the date of service and place of execution of the first
creditor’s earnings arrestment.

(2) A creditor should have a title to apply for a conjoined
arrestment order if entitled to serve an earnings arrestment
on the debtor’s employer, whether or not the creditor has
served an earnings arrestment which is ineffectual because
of a subsisting earnings arrestment.

(3) Power to make a conjoined arrestment order should be
conferred on the sheriff court rather than the Court of
Session.

(4) The amount recoverable under a conjoined arrestment
order by the later creditor who applies for an order should
be the principal sum and judicial expenses due under the
decree, interest accrued to the date of application, the
expenses of the prior charge and the expenses of the
application for the order but only if, and to the extent that,
the sums are specified in the application.

(5)* It should be provided by act of sederunt that the creditor’s
application should contain sufficient information to enable
the court to make an order without a hearing including:

(a) the applicant’s name, address and amount of the debt
due at the date of application;

(b) the first arresting creditor’s name and address, the sum
due to that creditor at the date of service of that
creditor’s earnings arrestment and the place of execution
of that earnings arrestment; and

(c) the name and address of the debtor ahd of the employer.

(6)* It should be provided by act of sederunt that a conjoined
arrestment order may, in the absence of objections or
‘special circumstances, be made by a sheriff clerk instead
of a sheriff.

(7) The sheriff clerk should serve in the prescribed manner a
copy of the conjoined arrestment order on the employer,
the debtor and the creditors.

(8) An earnings arrestment served during the currency of a
conjoined arrestment order affecting the same debtor’s
earnings should be ineffectual. The employer should be
under a duty to inform the arresting creditor which court
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6.43

granted the order. A later creditor should be entitled to
“apply to that court to part1c1pate in the existing conjoined
arrestment order.

(9) Ifthe employer fails without reasonable excuse to discharge
the duty in paragraphs (1) or (8) above, the creditor should
be entitled to apply to the sheriff court having jurisdiction
over the employer for an order requiring the employer to
disclose the required information.

(Paragraph 6.326; clauses 86(4) and (5), 87(1), (2), (6), (),

(9) and (11) and 88(1‘.)_, (2),(4)and (5).)

(1) Anemployer should be bound to give effect to a conjoined

-arrestment order on any pay day occurring seven days or

- more after the date of service of the order.

(2) An employer should be. eatitled, but not bound, to give
effect to a conjoined arrestment order on any pay day
occurring within seven days after the date of service of the
order. :

(3) The. con;omed arrestment order should supersede the
subsisting earnings arrestment as soon as the employer gives
effect to the order. The conjoined arrestment order should
direct the employer to-deduct from the  debtor’s earnings
on each pay day until further order, a sum calculated in

- accordance with the rules applicable to an earnings arrest-
ment, and to remit such deductions forthwith to the court.

(4) Recommendation 6.22 (payment. by employer by cheque
or otherwise) should apply to conjoined arrestment orders
as it applies to earnings arrestments.

(5) The employer should be entitled to deduct a fee of 50p

~ (or such other sum as may be prescribed) on each occasion

- on which a deduction is made from the debtor’s pay under

- aconjoined arrestment order. The fee should be deducted

- from the exempt earnings payable to the debtor and the

employer should give the debtor a statement of the fee

deducted along with the statement showing the deduction
made under the conjoined arrestment order.

'(6-)' An employer who fails to comply with a conjoined arrest-

- ment order should be liable to pay the sheriff clerk the
‘sums that would have been received if the order had been
complied with, without a right-of recovery from the debtor.

- Inm addition, a failure which is wilful and without reasonable
excuse should be capable of being treated as a contempt

‘of court.
(Paragraph 6.241; clauses 87(1), (3) and (13);. 89—(_2)- and (7),

195(2)and 97.)

6.44

(1) The court should apportion b_etwéen:'th-e- creditors in a
conjoined arrestment order rateably according to their
debts, all sums received from the employer.
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6.45

6.46

(2) For the purpose of calculating the shares due to the creditors,
the debt of the original arresting creditor should be taken
to be the sums due at the date of service on the employer
of that creditor’s earnings arrestment schedule and specified
in that schedule, and the debt of the creditor who applied
for the conjoined arrestment order and any subsequent
conjoined creditor should be taken to be the sums (debt,
interest and expenses) due and spec1ﬁed in their application
to the court.

(3) There should be no preference for arrears of aliment, rates
or taxes in a conjoined arrestment order.

(4)* Provision should be made by act of sederunt regulating
the disbursement by the court to the conjoined creditors
of their share of the collected sums, including such matters
as the frequency of payment, notification of the details of
the ranking of the creditors, and an account of the court’s
intromissions on termination of the order.

(Paragraph 6.244; clause 90; Schedule 4.)

It should be competent to lay both a current maintenance
arrestment and an earnings arrestment against the same earnings
and if, in these circumstances, there is only one arrestment of
each type, a conjoined arrestment order should be incompetent.
The employer should operate both arrestments simultaneously
and if there were insufficient earnings above the fixed sum
threshold to satisfy both arrestments, the employer should give
priority to the earnings arrestment.

(Paragraph 6.249; clauses 85 and 87(4).)

(1) A second current maintenance arrestment served during
the currency of an existing current maintenance arrestment
should be ineffectual, and current maintenance arrestments
should be expressly excluded from provisions in the bank-
ruptcy legislation equalising poindings and arrestments
executed within certain periods before or after notour
bankruptcy or- apparent insolvency. A creditor whose
current maintenance arrestment is or would be ineffectual
by reason of an existing current maintenance arrestment
or conjoined arrestment order should be entitled to apply
to the court for a conjoined arrestment order or to be
included in the existing order, and the procedure in
Recommendation 6.42 above should apply.

(2) Theconjoined arrestment ordershould require the employer
to deduct and pay to the court the maintenance at the
specified rate (being the aggregate of the daily rates due
to the original creditors) so far as there were net earnings
‘above the fixed sum threshold of £5 per day. The court
would disburse the sums received to the maintenance
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creditors. In the event of there being insufficient net earnings
to satisfy both maintenance creditors, the court would
divide the amount deducted in proportion to the daily rates
of current maintenance payable to each.

(3) It should be incompetent for a maintenance creditor to
enforce by way of a conjoined arrestment order two or
more maintenance obligations which he or she could enforce
by single current maintenance arrestment against the
debtor’s earnings.

(Paragraph 6.252; clauses 86(2), (4) and (5) 87, 88, 89(3), 90

and 93; Sched_ules 4 and 7, paragraph 38.)

6.47 In a conjoined arrestment order with three or more creditors
and involving both ordinary creditors and maintenance creditors,
the sum that would be deducted under an earnings arrestment
should be paid to the ordinary creditor, or if more than one to
the ordinary creditors as a class sharing rateably according to
the amount of their debts. The maintenance creditor or creditors
should receive their maintenance out of any balance above the
fixed sum threshold, abating rateably between themselves
according to the daily rates of current maintenance payable to
each if there is more than one maintenance creditor and
insufficient earnings to satisfy all.

(Paragraph 6.255; clauses 89(4) and 90; Schedule 4.)

16.48 For the purposes of Recommendation 6.46(1) (two or more
. maintenance creditors. cannot use current maintenance arrest-
ments simultaneously against the same debtor) and Recom-
mendation 6.46(3) (a maintenance creditor not entitled to use
conjoined arrestment order to enforce two or more obligations
~ if current maintenance arrestment could be used) a maintenance
creditor should be defined as the payee in a maintenance
obligation whether the payee is an individual, an official or an

~ authority.

: (Paragraph 6.259; clause 80(1) and (3) )

6.49 (1) It should be competent. for a conjomed arrestment order
to enforce arrears of maintenance and current maintenance
payable to the same creditor. -

" (2) No interest should run on arrears of maintenance ansmg
' during the operation of a conjoined arrestment order which
is enforcing current maintenance.

(Paragraph 6.262; clause 87(8).)

6.50 (1) The employer should cemtinue to operate a conjoined
arrestment order until the debtor ceases employment or
until intimation of the recall or variation of the order by
the court is received.. i

(2) In addition to the court’s power to recall a conjoined
arrestment order following the granting of a time to pay
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6.51

~ order or on the coming into force of a debt arrangement
scheme, the court should, on application, recall a conjoined
arrestment order if it is satisfied that the order is invalid
or has ceased to have effect or if all the conjoined creditors
(or the last remaining creditor) apply for recall.

(3) A conjoined arrestment order should cease to have effect
on the sequestration of the debtor, or on all the debts
included in the order (or the last remaining debt in the
order) being satisfied, ceasing, or becoming unenforceable
by diligence.

(4) The court should, on appllcatlon vary a conjoined arrest-
ment order if:

(a) a debt due to a creditor is satisfied or becomes
unenforceable by diligence; or

(b) a creditor no longer wishes to have the debt included;
or

(c) in the case of maintenance the obligation to pay
maintenance ceases, is recalled or varied, or becomes
unenforceable by diligence.

(Paragraph 6.270; clauses 87(10), 92(1)—(4) and 98(2).)

(1) A creditor whose debt is included in a conjoined arrestment
order should be under a duty to inform the sheriff clerk
when the debt is satisfied or ceases to be enforceable by
diligence, and in the case of maintenance when the obligation
to pay maintenance ceases. Sums received by a creditor
after satisfaction of the debt, the debt becoming unenforce-
able by diligence or, in the case of maintenance, where the
obligation to pay maintenance ceases, should be recoverable
by the sheriff clerk with interest at the rate normally
applicable to decrees from the date of receipt to the date
of payment. The sheriff clerk should distribute the sums
recovered among the remaining creditors as if the repaying
creditor had ceased to be conjoined in the order.

(2) Where the sheriff is satisfied, on an application by the
debtor, that the creditor failed to intimate as required in
paragraph (1) above, the sheriff may order the creditor to
pay the debtor a sum not exceeding twice that recoverable
by the sheriff clerk in terms of paragraph (1) above.

(3) An application for variation or recall of a conjoined
arrestment order should be capable of being made by the
debtor, a creditor, the employer, the sheriff clerk operating
the order and the debtor’s trustee in sequestration.

(4) The sheriff clerk should be under a duty to intimate the
granting of an order varying or recalling a conjoined
arrestment order to the debtor, the creditors, and the
debtor’s trustee in sequestrationif the trustee’s whereabouts
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1 6.52

6.53

6.54

are known. Intimation should be made to the employer of
any recall and any variation resulting in a change in the
amount to be deducted from the debtor’s earnings.

(Paragraph 6.276; clauses 91(4)—(8), and 92(2) and (5).)

The court, on application by the debtor, the sheriff clerk, a
creditor or the employer should have power to determine a
dispute as to the manner of operation of a conjoined arrestment
order. The court in disposing of the application should have
power to order one of the partxes to pay to another sums which
had been deducted or retained in error with interest.

(Paragraph 6.278; clause 91(1) and (2).)

The sheriff clerk should be under a duty to intimate to an
employer operating a conjoined arrestment order any variation
in the statutory deduction tables apphcable to earnings arrest-
ments, or the level of exempt earnings applicable to current
maintenance arrestments. The employer should be entitled, but
not bound, to give effect to such a variation on any pay day
occurring within seven days of the date of intimation, but should
be bound to give effect to such a variation on any pay day
occurring thereafter. .

(Paragraph 6. 280‘ clauses 89(6) and 95(2) )

Mzscellaneous
(1) The sheriff courts should have exclusive Junsdlctlon to:
(a) grant conjoined arrestment orders; and
(b) deal with applications for variation or recall of or
disputes regarding the mode of operation of earnings
‘arrestments, current mamtenance arreotments and con-
. joined arrestment orders. '

(2): An application under paragraph (1)(a) above should be
made to the sheriff court in whose jurisdiction the place of
execution of the earnings or current maintenance arrestment
is situated. An application under paragraph (1)(b) above
should be made to the sheriff court that granted the
conjoined arrestment order in question or in whose juris-
diction the place of execution of the earnings or current
maintenance arrestment in question is situated.

(3) Tt should also be competent to make an application under

paragraph (1) above to a sheriff court in whose jurisdiction
the debtor’s employer has an established place of business.

- (Paragraph 6.291; clause 99.)
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7.1

7.2

7.3

7.4

7.5

7.6

DILIGENCES AND PRIORITIES ENFORCING RATES,
TAXES AND CROWN DEBTS

Reform of diligence under summary warrants for rates and taxes

(1) It should be incompetent for a summary warrant to be
granted for the recovery of arrears of rates or taxes due by
a debtor if an action has aiready been raised for payment
of those arrears.

(2) The raising of an action against the debtor for payment of
arrears of rates or taxes should render an existing summary
warrant for those arrears ineffective as regards that debtor.

(3) It should be incompetent to raise an action against the
debtor for payment of arrears of rates or taxes once a
poinding, arrestment or earnings arrestment has been
executed for recovery of those arrears in pursuance of a
summary warrant.

(Paragraph 7.8; Bill, Schedule 5, paragraphs 1, 4, 6 and 7.)

A summary warrant should be granted only by a sheriff and
diligence in execution of a summary warrant should be carried
out only by sheriff officers.

(Paragraph 7.11; clause 103(3); Schedule 5.)

A summary warrant for the recovery of rates or taxes should
authorise an arrestment of the debtor’s funds and property
other than earnings, and an earnings arrestment {or where
appropriate a conjoined arrestment order) against his earnings.

(Paragraph 7.18; Bill, Schedule 5, paragraphs 1, 2, 6 and 7.)

Summary warrants for rates and taxes should continue to be
enforceable by a special statutory poinding procedure rather
than by poinding in common form.
(Paragraph 7.20; Bill, Schedule 6.)

The special statutory poinding procedure should be the same
for all summary warrants for rates and taxes.

(Paragraph 7.22; Bill, Schedule 5, paragraphs 1, 2, 6 and 7;
Schedule 6.) ‘

(1) In summary warrant poinding procedure, the goods should
be valued at their open market value at the time of poinding.
The valuation should be carried out by the officer except
in special cases where a specialist valuator should value the
goods.

(2) The debtor should have an opportunity and right to redeem
any of his goods by payment to the officer of their appraised
values within 14 days after the execution of the poinding
and within seven days after notification to the debtor of the
date of sale or removal and sale.
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(3y The debtor should be entitled to apply to the sheriff for

recall of the poinding on the grounds that the goods were

- substantially undervalued, at any time up to the officer’s
intimation to him of the date arranged for the sale or
removal of his goods for sale.

(4) In any auction of goods in pursuance of a summary warrant
the appraised values of the goods should be treated as
reserve prices. The creditor need not disclose the existence
- of areserve price or its amount to.bidders. -

'(Paragraph 7.30; Bill, Sehedule 6, paragraphs 5(1)(b) and (5),

7.7

7.8

11(2) and 14(1) )

Where goods poinded under a summary warrant are exposed
for sale, the appraised value should operate as a reserve price.
The ownership of goods which are not sold because the highest
bid fails to reach the reserve price should pass to the rating or
tax authority, unless the authority authorises the auctioneer to
sell the goods to the highest bidder. The debtor should be
credited with the appraised value or the amount of the highest
bid whichever is the greater.

(Paragraph 7.36; Bill, Sch_edule’ 6, paragraph 14(3)—(6).)

" The sheriff should have power on an application by the debtor

'made within 14 days of the execution of the poinding to release

an article from the poinding on the grounds that:
~(a) itis exempt from poinding; 'c';r"
(b) continuation of the poinding or the sale of the article
" would be unduly harsh.

(Paragraph 7.39; Bill, Schedule 6, paragraphs 1and6.)

79

The sherlff should have power,- on appllcatlon by the debtor

~or of his own: accord at any time before the sale, to recall a

summary warrant poinding on the ground that it is invalid or
has ceased to have effect. The sheriff should-also have power,

- on an application made by the: debtor before intimation by the

- 7.10

officer to-the debtor of the arrangements made for the sale of
the debtor’s poinded goods or their removal for sale, to recall
the poinding on the ground that a sale would be unduly harsh,
the goods were in aggregate substantially undervalued, or that
the likely proceeds of sale will not exceed the likely expenses.
of sale.

(Paragraph 7.42; Bill, Schedule 6, paragraph 7.). -

- (1) A summary warrant should be deemed to include a warrant

to open shut and lockfast places in the debtor’s occupancy
for the purposes of executmg a pomdmg and sale under the
summary warrant. : :
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7.11

7.12

7.13%

7.14

(2) It should not be competent for an officer to enter a
dwellinghouse which is unoccupied or in which no person
over 16 years of age is present in pursuance of a warrant
to open shut and lockfast places unless the officer had
previously intimated to the debtor (and in the case of
occupation by children under 16 years, the social work
department) his intention to enter or had obtained prior
authority from the sheriff. '

(Paragraph 7.45; Bill, Schedule 6, paragraphs 4 and 24.)

In line with the recommendation of the Keith Report, the duty
of an auctioneer to intimate an auction of moveables imposed
by section 63(9) and (10) of the Taxes Management Act 1970
should be abolished.

(Paragraph 7.48; Bill, Schedule 5, paragraph 2.)

(1) Section 249 of the Local Government (Scotland) Act 1947
(which provides for a summary procedure for the review
of summary warrant proceedings on application by an
aggrieved owner of the poinded goods) should be repealed.

(2) Without prejudice to any other competent remedy:

(a) the provisions allowing a debtor to apply for the recall
of a poinding or the release of articles from a poinding
which are recommended for ordinary poindings should
be competent in summary warrant poindings subject
to such modifications as are necessary in view of the
different procedure;

(b) the provisions allowing applications to be made for the
recall of, and the resolution of disputes relating to,
earnings arrestments proceeding on court decrees
should be competent for earnings arrestments pro-
ceeding on summary warrants.

(Paragraph 7.53; clauses 78 and 92; Schedule 6, paragraphs 6,
7,21 and 22; Schedule 9.)

The existing statutory surcharge due to a rating authority by
the debtor on the granting of a summary warrant against him
should be retained, but the level of the surcharge (presently
10%) should be reviewed. Surcharges should not be introduced
for tax summary warrants.

(Paragraph 7.57; Bill, Schedule 5, paragraphs 1 and 2.)

(1) The statutory commission of 10% of the tax due payable
to an officer executing a summary warrant should be
abolished. Instead the creditor should be liable to the officer
in the first instance for payment of the officer’s diligence
expenses charged in accordance with the table of fees
prescribed by act of sederunt but with a right to recover
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7.15

the expenses trom the debtor as recommended in Recom-
mendations 9.7t 9.9.

(2) The sheriff officer executing a summary warrant should be
entitled to charge the rating or tax authority prescribed
fees for collecting and accounting for sums paid to him by
the defaulter in satisfaction of the sums due. The defauiter
should.not become liable for such fees.

(Paragraph 7.61; Bill, Schedule 5, paragraphs 1 and 2.)

Diligence on a summary warrant should be capable of being
executed anywhere within Scotland without endorsement of a

warrant of concurrence and in consequence section 251 of the

7.16

Local Government (Scotland) Act 1947 should be repealed.
(Paragraph 7.65; clause 116; Schedule 9.)

Betting, Gaming and Excise duties :

The procedure for recovery of betting, gaming and excise duties
should be called ‘““taking possession’ instead of “poinding”. A
warrant to. take possession of articies and sell them by public
auction should be granted only by a sheriff and should be
executed only by sheriff officers.

(Paragraph 7.69; Bill, Schedule 7, paragraphs 29 and 31.)

Civil imprisonment for non-payment of rates, taxes, and fines

- and penalties due to the Crown.

7.17

(1) Civil imprisonment for failure to- pay rates and fines and
- penalties due to the Crown, together with the procedure
-for civil imprisonment prescribed by the Debtors (Scotland)
Act 1838 on the administrative fiar of a clerk of court and
the corresponding procedure for imprisonment under the
- Exchequer Court (Scotland) Act 1856, sections 33 and 34,
should be abolished, subject to the quahﬁcatlon mentioned

in the following paragraph

(2)* The foregoing recommendation is not intended to remove
the powers of the court to grant warrant for civil imprison-
ment on default in payment of a fine imposed by the court
either: :

(a) for contempt of courtin ClVll pmceedmgs or

(b) for breach of an order for restoration of possession, or
for specific performance of a statutory duty, under
section 91 of the Court of Session Act 1868.

The competent authorities should, however, consider

whether the powers of the court to grant such warrants,

and the: legal effect of such warrants, should be clarified

and whether the courts should' be empowered by statute

to use the machinery for enforcement of criminal fines as

ameans of recovering fines for contempt in civil proceedings.
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7.18

7.19

7.20

(3) The proviso to section 4 of the Debtors (Scotland) Act
1880 (which limits the maximum period of civil imprisonment
for debt to 12 months) should be repealed as inconsistent
with the limits provided by section 15(2) of the Contempt
of Court Act 1981 in relation to contempt of court.

(4)* The competent authorities should consider whether the
maximum limits on fines and imprisonment for contempt
in Court of Session proceedings provided by section 15(2)
of the 1981 Act should apply to sentences of fines and
imprisonment imposed by the Court of Session under
section 91 of the Court of Session Aet 1868.

(Paragraph 7.80; clause 100(3); Schedule 7, paragraph 9;
Schedule 9.)

Abolition of Exchequer diligence

- (1) The special diligences for the enforcement by the sheriff

principal of Exchequer decrees should be abolished, and
such decrees should be enforceable in the same manner as
other decrees for payment.

(2) As regards Crown preferences acquired by virtue of
Exchequer diligence:

(a) an arrestment under an Exchequer decree should no
longer by itself confer on the Crown a special preference
-in a competition with an ordinary arrestment; and

(b) acharge or other diligence should no longer be deemed
equivalent to the teste of a writ of extent and accordingly
should no longer give the Crown a preference in a
competition with diligences by other creditors over the
debtor’s moveable property, or in a competition with
a trustee in a sequestration or liquidator of a company.

(Paragraph 7.92; clause 100(5).)

Prior claims for rates or taxes against persons taking moveables
by diligence or assignation

The priorities for recovery by official collectors of one year’s
arrears of rates and taxes, where moveable goods and effects
are taken by diligence or assignation in Scotland, should be
abolished.

(Paragraph 7.106; clause 100(4).)

Fugae warrants

-Fugae warrants should be abolished.

(Paragraph 7.108; Bill, Schedule 9 amendment of Debtors

(Scotland) Act 1880, section 4.)
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8.1

OFFICERS OF COURT

Retentzon of present system

The present system whereby citation and dlllgence is executed
by independent contractor fee-paid officers of court should be
retained (subject to various reforms) and should not be replaced

by salaried officers employed within the Scottish -Court Service

8.2

8.3

8.4

or a central government department.
(Paragraph 8.10; clauses 101 to 111.)

Organisation and conirol of officers of court

The separate offices of messenger-at-arms and sheriff officer
should be retained and should not be replaced by one service
of court officers authorised to execute warrants of all courts
within Scotland.

(Paragraph 8.16; clauses: 103 and 130. )

S_herlff officers should not become a self-regulating and self-
disciplining service. The functions of appointment, supervision
and control of sheriff officers should continue to be exercised
by sheriffs principal and should not be transferred to a new
central authority having such functions in respect of sheriff
officers and messengers-at-arms..

(Paragraph 8.20; clauses 104 to- 107. )

(1) The primary function of appointment, supervision, control
and discipline of messengers-at-arms should be transferred
from the Lyon King of Arms to the Court of Session. The

- Lord Lyon should, however, retain formal functions in
‘connection with the appointment, suspension and depri-
vation of office of messengers-at-arms and the Lyon Clerk

- should continue to keep the Roll of Messengers-at-Arms.

(2) An application for appointment as messenger should be
heard by a judge of the Court of Session who if satisfied
that the applicant is suitable should pronounce an inter-
locutor containing a finding to this effect.

(3) The Lord Lyon on receiving the interlocutor of the Court

of Session should, after interviewing the petmoner admin-
ister the oath to perform a messenger’s duty faithfully,
present the pet1t1oner with a commission as messenger-
at-arms and insignia (blazon and baton) of office, and
instruct the petitioner’s name to be entered in the Roll of

~ Messengers-at-Arms.
(4) A Court of Session interlocutor finding that a messenger
should be suspended from practice or deprived of office
should be transmitted to the Lord Lyon who sheuld suspend
or deprive (as the case may be) the messenger and instruct
~an appropriate amendment to be made to the Roll of

Messengers-at-Arms..

(Paragraph 8.28; clauses 103(1) and (5) and 104 to 107. )
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8.5

8.6

8.7

8.8

(1) The Court of Session’s existing powers to make rules
regulating messengers-at-arms and prescribing fees for
citation and diligence should be replaced by wider statutory
powerts to make rules regulating and controlling the service
of officers of court.

(2) A new standing body, which may be called the Advisory
Council on Messengers-at- Arms and Sheriff Officers, should
be established to advise the Court of Session on rules to
be made under the foregoing powers and generally to keep
under review all matters relating to officers of court.

(3) The Advisory Council should consist of a judge of the Court
of Session (who should act as chairman) appointed by the
Lord President of the Court of Session, five other members
also appointed by the Lord President (including two sheriffs
principal, two officers of court and a solicitor), and one
member appointed by the Secretary of State for Scotland.
The Secretary of the Council should be a full-time clerk of
sesston or sheriff clerk appointed by the Secretary of State.

(Paragraph 8.34; clauses 101 and 102.)

(1) Messengerswat -arms should not be authorised by their
commissions as messengers to execute warrants of the
sheriff courts (including writs registered for execution in
any sheriff court books), without prejudice to their authority
to execute warrants of a particular sheriff court by virtue
of their commissions as sheriff officers.

(2) Where a statute provides that a tribunal or inquiry order
is enforceable ‘““in like manner as a recorded decree arbitral”’
it should be amended to provide that the orderis enforceable
in like manner as an extract registered decree arbitral
bearing a warrant of execution issued by the sheriff court
of any sheriffdom in Scotland.

(Paragraph 8.40; clause 103(3); Schedule 7, General Amend-
ment, paragraphs 17, 24, 25 and 30.) '

A sheriff officer should not be entitled to enforce a warrant of
any sheriff court anywhere in Scotland. The existing rules
whereby a warrant for diligence granted by a sheriff court is
executed either by an officer of the court which granted the
warrant or an officer holding a commission for the place where
the warrant is to be executed should be retained.

(Paragraph 8.43; clause 116.)

Appointment, supervision and discipline

(1)* In order to secure uniformity of training standards and
qualifications throughout Scotland, the Court of Session,
after consulting the Advisory Council on Messengers-at-
Arms and Sheriff Officers recommended above, should
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prescribe by act of sederunt rules governing the training
and qualifications of sheriff officers and messengers-at-
‘arms.- The rules should regulate the apprenticeship of
entrants to the sheriff officers’ service, and require the
holding of written examinations and the issue of certificates
of competence to undertake the work of messenger-at-arms
or sheriff officer.

(2)* Consideration should be given by the competent author-
ities, after consulting the Society of Messengers-at-Arms
and Sheriff Officers, to the introduction of a formal
programme for the training of messengers-at-arms and
sheriff officers using methods appropriate to the small
numbers of persons who-enter the service at any one time.

(3)* The procedure to be followed in. applications for a com-
mission as messenger-at-arms or sheriff officer should be
regulated by act of sederunt made by the Court of Session
after consulting the Advisory Council on Messengers-at-
Arms and Sheriff Officers. Such an application should not
be competent unless the applicant helds the prescribed
messenger’s or sheriff officer’s. cert1ﬁcate of competence,

- as the case maybe.

' (4) No change should be made in the existing powers of the

. 8.9*

8.10

sheriffs. principal to grant a commission as sheriff officer
having regard to the interests of the applicant, and to the
public interest which should continue to be paramount. The
Court of Session, in disposing of an application for appoint-
ment as messenger-at-arms, should have similar discretion-
ary powers.

5) A person should be ehglble to: apply for and to hold a
comimission as messenger-at-arms only if he or she holds
a commission as sheriff officer.

(Paragraph 8. 56 clauses 101(1), and 103(2) and (4).)

Prowsmn should be made by act of sederunt to make it clear

- that an officer of court may be employed under a contract of

service by another officer of court or firm of officers to execute
citation and diligence, and that officers of court are permitted
to organise themselves in firms. ‘

(Paragraph 8.61; clause 101{1)(a). )

1) A sheriff principal should have power even in the absence
of a complaint, to appoint a suitable person or persons to
inspect the work of any sheriff officers in executing citation
and diligence and to make enquiry as to pald extra-official

- activities and to report.

(2) Where an inspection would mvolve officers who' are
messengers-at-arms as well as sheriff officers, the sheriff
principal should request the concurrence of the Court of
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Session to the inspection so that the work of the officers
in both capacities can be examined. The person conducting
the inspection shouid submit the report to the Court of
Session and to the sheriff principal.

(3) The Court of Session should have power, even in the
absence of a complaint, to direct a sheriff principal to
appoint a suitable person or persons to inspect the work
of any messengers in their capacity as messengers as well
as sheriff officers and the work of sheriff officers associated
in business with them. The person conducting the inspection
should submit the report to the Court of Session and to the
shenff principal.

(4) The expenses of an inspection and report should be
chargeable to the Exchequer.

(Paragraph 8.66; clause 104.)

(1)* Provision should be made by act of sederunt that the
report of a poinding should state the fees, mileage charges
and outlays incurred in serving the charge and executing
the poinding. The auditor of the sheriff court should have
power, in the absence of any request by the creditor or
debtor or remit by the court, to audit and tax selected
expenses. Unless the audit was requested by the debtor or
creditor, the audit expenses should be chargeable to the
Exchequer.

(2) Any fee chargeable by the auditor of court in connection
with audit and taxation of reports of sales of poinded goods
should be waived.

(3)* Provision shouid be made by act of sederunt that all
diligence forms served on debtors should contain a detailed
statement of the fees, mileage charges and outlays incurred
in that step of the diligence.

(4)* The debtor or creditor should, as at present, have a right
to have diligence expenses audited and taxed. It should be
provided by act of sederunt that for sheriff court diligence
and poindings proceeding on a Court of Session decree the
audit should be carried out by the sheriff court auditor; for
other Court of Session diligence the audit should be carried
out by the Auditor of the Court of Session.

(5)* Provision should be made by act of sederunt that where
diligence expenses are found on audit to be correctly stated
or understated, the debtor or creditor requesting the audit
should be liable for the auditor’s fee. Where the diligence
expenses are found on audit to be overcharged, the sheriff
(or in the case of an arrestment proceeding on a Court of
Session decree, the Lord Ordinary) should have power to
adjust the diligence expenses, to order repayment of fees
or other sums found to have been overcharged, and to
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(6)

order the officer to pay the expenses of audit and subsequent
procedure. The officer in’ question should also be liable to
be reported to the appropriate disciplinary authority.

A person appointed in terms of Recommendation 8.10

'should have power to check diligence expenses charged by

officers of court and to report evidence of overcharging.
Deliberate overcharging should render the officer concerned
liable to disciplinary proceedings for misconduct.

(Paragraph 8.73; clauses 61(7) and 104(1).)

(D

)

©)

(4)

Where as a result of an inspection of the officer’s work or
a complaint or otherwise the sheriff principal has reason

‘to believe that a sheriff officer may have been guilty of

misconduct, the sheriff principal should have power to
appoint a solicitor to investigate the matter, unless the
officer admits the misconductin writing or gives asatisfactory
explanation of the matter. Misconduct should inciude
conduct tending to bring the office of sheriff officer or
messenger-at-arms into-disrepute. .

If, following the investigation, the solicitor is of the opinion
that there is a probabie case of misconduct and sufficient
evidence to support it, disciplinary proceedings should be
brought at the instance of the solicitor before the sheriff
prineipal. In such proceedings, the sheriff officer should be
given fair notice of the allegations of misconduct and a
right to-legal representation. If the solicitor is of the opinion
that there is no probable-case of misconduct, or insufficient
evidence, a report to this effect should be made to the
sheriff principal. o S

Similar powers to deal with allegations of misconduct
involving messengers-at-arms should be conferred on the
Court of Session. o
The Court of Session or the sheriff principal should have
power following a written admission of misconduct or a

- finding of misconduct as a result of disciplinary proceedings

as mentioned in paragraph (2) above to:

N {a) deprive the officer of office;

&)

(b) suspend the officer from practice;

-(c) impose a fine of up to £2,500 or such other sum as may

be prescribed by the Secretary of State; -
(d) order repayment of fees, outlays and other sums

overcharged; and
(e) censure the officer. : :
It should not be competent to deal with an officer of court
in any of the ways set out in paragraph (4) above uniess
the officer admits misconduct in writing or is found guilty
of misconduct in disciplinary proceedings. '
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8.14

(6)* The Court of Session after consulting the Advisory Council

()

(8)

on Messengers-at-Arms and Sheriff Officers should make
rules by act of sederunt regulating disciplinary proceedings
against officers of court.

The expenses of an investigation and disciplinary proceed-
ings should be borne in the first instance by the Exchequer,
but the Court of Session or the sheriff principal should
have power at the termination of disciplinary proceedings
to award expenses against either party. The party bringing
the proceedings against the officer should be deemed for
this purpose to be the Secretary of State.

Where the officer is in default in payment of a fine imposed
under paragraph (4)(c) above the court should have power
to suspend or dismiss the officer or grant warrant for
recovery of the fine by diligence.

(Paragraph 8.84; clauses 101(1)(%), 105 and 106(4)—(8).)

(1

)

Provision should be made by act of sederunt that where
allegations of misconduct arise in relation to the execution
of a warrant granted by a court situated within the officer’s
commission area outwith that area, or a warrant granted
by a court situated outwith the officer’s commission area
within that area, the allegations should (as at present) be
dealt with by the sheriff principal from whom the officer
holds a commission. But the sheriff principal should have
power to remit any part of the proceedings to the sheriff
principal within whose sheriffdom the alleged misconduct
occurred, and the latter sheriff principal should report back
to the former sheriff principal.

Provision should be made by act of sederunt empowering
the Court of Session to remit any part of proceedings
dealing with allegations against a messenger to the sheriff
principal within whose sheriffdom the alleged misconduct
arose. In addition, where an officer’s alleged misconduct

‘involves misconduct as a messenger-at-arms and as a sheriff

officer, the Court of Session should have power to order
that dlsc1p11nary proceedings be held by the sheriff principal
from whom the officer holds a commission as sheriff officer,
and the sheriff principal should have power to remit
disciplinary proceedings to the Court of Session.

(Paragraph 8.87; clause 101(1)(k).)

The sheriff principal having disciplinary authority over a sheriff
officer should have power to suspend the officer from practice
or deprive the officer of office if the sheriff principal becomes
aware that the officer has been convicted of any crime or offence
unless the conviction was disclosed in the application by the
officer for a commission or is spent in terms of the Rehabilitation
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8.15

of Offenders Act 1974. Similar powers should be conferred on
the Court of Session in relation to messengers-at-arms.

(Paragraph 8.89; clause 106(1)—(3).)

(1) Any penalty imposed by one disciplinary authority on an
officer for misconduct which has been admitted in writing
or established as a result of formal disciplinary proceedings
should be intimated to all other authorities from whom the
officer holds a commission.

(2) Where a suspension from practice or deprivation of office
is intimated to another authority it should be obliged to
suspend the officer from practice or deprive the officer of
the commission heid from that authority.

(Paragraph 8.91; clause 107.)

| Standards-of conduct. |

8.16

(1) Any citation: or diligence executed by an officer of court
should be null where the subject matter of the diligence or
proceedings is one in. which the officer has an interest as
an individual. . _

(2) For the purposes of this recommendation and Recommen-
dations 8.17 and 8.18 an officer who knowingly executes
citation and diligence which is null should be liable to

- disciplinary proceedings for misconduct.

(Paragraph 8.96; clause 109(1)(a).)

8.17

8.18

(1) Any citation or diligence executed by an officer should be
nult where the debt sought to be enforced is due to a
business associate or a relative of the officer.

(2) In this recommendation and- in Recommendation 8.18
“business associate” means a- co-director, partner,
employer, employee, agent or principal (other than the
principal instructing the citation or diligence) and ‘‘relative”

-~ means wife or husband, and parent, grandparent, child,
grandchild, brother or sister by blood or affinity.

(Paragraph 8.100; clause 109(1)(b), (2), (3)-and (4).)

(1) Any citation or diligence executed by an officer should be
null where the debt sought to be enforced is due to a
company or firm and the officer:

(a) hasapecuniaryinterest (however small) inthat company
' or firm and the principal business of that company or
- firm is the purchase of debts for enforcement; or
(b) is a director or partner of that company or firm or
holds personally or along with a business associate or
a relative a controlling interest.
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8.20*

(2)

Any citation or diligence executed by an officer should be
null where the debt or obligation sought to be enforced is
due to a company or firm and a business associate or a
relative of the officer:

(a) is a director or partner of that company or firm or
holds a controlling interest; or
(b) hasapecuniaryinterest (howeversmall)in that company

or firm and the principal business of the company or
firm is the purchase of debts for enforcement.

(Paragraph 8.104; clause 109(1)(b), (2), (3) and (4).)

(1)

(2)

The Court of Session should have power, after consulting
the Advisory Council on Messengers-at-Arms and Sheriff
Officers, to specify by act of sederunt in relation to officers
of court:

(a) extra-official activities which are prohibited; or

(b) extra-official activities undertaken for remuneration
which are allowed, or allowed subject to conditions
specified in the act of sederunt.

An officer of court should be prohibited from undertaking
for remuneration any extra-official activity {other than
those specified in terms of paragraph (1}(a) or (b) above)
unless the sheriff principal on application by the officer
grants authority in respect of the activity in question. The
sheriff principal should be required to grant such authority
unless it appears that the activity would be incompatible
with the nature and functions of the office of officer of
court, and such authority may be granted subject to such
conditions as the sheriff principal thinks fit,

(3)* Records should be kept by sheriff clerks of authorised

(4)

©)

extra-official activities in respect of each officer.

The performance of prohibited or unauthorised extra-
official activities should render the officer concerned liable
to disctplhinary proceedings for misconduct and the penalty
should be within the discretion of the sheriff principal.

If, as we propose at Recommendation 8.8(5), all
messengers-at-arms are required to be sheriff officers, it
would be unnecessary to provide for separate authorisations
by the Court of Session of the extra-official activities of
messengers-at-arms.

(Paragraph 8.110; clause 101(1)(e) and (f), (2) and (3).)

An act of sederunt should be made expressly prohibiting
officers of court from purporting to act in that capacity when
collecting debts before the debts have been constituted by
decree.

(Paragraph 8.113; clause 101(1)(e).)

410



Recommendation
No.

8.21*

8.22*

An act of sederunt should be made to the following effect.

(a)

(b)

(©)

Officers of court should be entitled to collect debts not
constituted by decree provided they have obtained prior
written authorisation from the sheriff principal. An officer
should be required to: disclose any personal interest or any
interest held by a member of his or her family or by a
business associate in an organisation when applying for
authority to collect debts on: behalf of that organisation,
and any subsequent acquisition of an interest.

Sheriff clerks should keep in respect of each officer a
register of authorisations granted and the disclosed interests
of officers, members of their family and their business
associates in organisations whose debts the officers are
authorised to collect.

An officer who collects debts without authorisation by the
sheriff principal, or who demands payment from the debtor
of a collection charge which is not legally enforceable,
should be liable to disciplinary proceedings for misconduct.

(Paragraph 8.121; clause 101‘(1)(]").,,,_.(2)__ and (3).)

An act of sederunt should be made:

(a)

®

8.23*

providing that the collectxon of debts which have been
constituted by decree or are enforceable under a summary
warrant for rates or taxes should form part of the official
functions of officers of court, and the officer’s bond of
caution should be extended to cover the collection of such
debts. as well as diligence. In the absence of contrary
instructions, instructions to an officer to-execute diligence
should be deemed to include a mandate to receive payment
of, or on account of, the debt. Charges for collecting such
debts should not, however, be recoverable by the creditor
from the debtor and should net be regulated by act of
sederunt; and

requiring officers of court to keep accounts of money
collected on behalf of creditors and to have these accounts
audited periodically.

(Paragraph 8.125; clause 1011 (@), &), ( ]) and (k)

¢)]

New rules of conduct shouid be made by act of sederunt

-applying to. both messengers-at-arms and sheriff officers,
requiring ‘them to execute citation and diligence when

instructed, but entitling an officer to refuse to act if:

(a) the prescribed expenses, or a reasonable estimate
thereof, are not tendered or secured by or on behalf
of the person instructing him; or

(b) disqualified from acting in terms of Recommendations
8.16 to 8.18 above; or
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8.24*

8.25

8.26

8.27

(c) it is not reasonably practicable for the officer to carry
out the instructions because of pressure of other
business or for other reasonable cause and the officer
intimates this forthwith to the solicitor or person
instructing him.

(2) Without prejudice to the existing civil liability of an officer
to persons instructing him, breach of the rules in paragraph

(1) above should render the officer liable to disciplinary

proceedings for misconduct.

(Paragraph 8.130; clause 101(1){c).)

(1) An act of sederunt should be made prohibiting an officer
of court:

(a) from purchasing personally, or through an agent, goods
sold by virtue of diligence in which the officer has
acted; and

(b) from sharing with the creditor any goods (or their
proceeds of sale) adjudged to the creditor by virtue
of diligence in which the officer has acted; and

(¢) fromsharing with the purchaser any profit the purchaser
makes in re-selling goods bought at a sale carried out
by virtue of the diligence in which the officer has acted.

(2) Any breach of the above rules should render the officer
concerned liable to disciplinary proceedings for misconduct.

(Paragraph 8.135; clause 101(1)(c).)

The Court of Session should have power to make regulations
controlling advertising and soliciting for business by officers
of court.

(Paragraph 8.137; clause 101(1){(c).)

Miscellaneous

Any rule of law whereby damages recoverable from an officer
for failure or delay in the execution of diligence are determined
solely by the amount of the debt should be expressly abolished.

(Paragraph 8.141; clause 110.)

(1) Sheriff officers should be provided with an official identity
card which they should be bound to exhibit on request
when performing their official functions.

(2) Messengers-at-arms should be provided with an official
identity card in addition to a wand and blazon, and they
should be bound to exhibit on request the identity card
when performing their official functions.

(Paragraph 8.145; clause 111.)
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8.28

8.29*

9.1

9.2

(1) The Civil Judicial Statistics for Scotland should include
statistical information on all the main steps of diligences.
The Judicial Statistics (Scotland) Act 1869 shouid therefore
be amended to enable the competent authorities to require
officers of court to make annual returns of the steps of
diligence executed by them.

(2)* The cost of the work involved in making the returns
should be borne by the Exchequer and the administrative
machinery for making the returns from officers of court
should preserve confidentiality as to the nature and volume
of business executed by each officer or firm and as to the
parties involved in the diligence process.

(Paragraph 8.148; Schedule 7, paragraph 7.)

The competent authorities should review the provisionsrelating
to payment of dues by messengers-at-arms and should consider
making similar provisions in relation to sheriff officers.

(Paragraph 8.152.)

MISCELLANEOUS

Warrants for diligence

(1)* A single form of warrant for diligence in execution of a
decree of a civil court, an extract registered writ, or an
order of a criminal court should be prescribed by act of
sederunt or act of adjournal. ,

(2) The diligencesauthorised by the prescribed form of warrant
should be laid down in statute.

(Paragraph 9.7; clause 112(1); Schedule 7, paragraphs 8, 10

and 23.) : : S _

Letters of horning and poinding S

(1) The granting of letters of horning, letters of poinding,
letters of horning and' poinding, and letters of caption
should cease to be competent.

(2) A simple administrative procedure should be available
enabling creditors acquiring from another person a right
to a decree (including a writ registered for execution),
whether before or after extract, to obtain a warrant for
diligence in their own name on production of the extract
decree and their title to it to a clerk of court. This procedure
should also be available to a creditor in a deed registrable
for execution where: a subsidiary document is needed to
quantify the obligation in the deed or identify the creditor.
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9.3

9.4

9.5

9.6

(3) An extract decree of poinding of the ground should contain
a warrant in prescribed form authorising officers of court
to poind the ground.

(Paragraph 9.12; clauses 112(2), 113 and 114; Schedule 7,
paragraphs 1 and 6; Schedule 9.)

Registration of certificates of execution of charges

It should cease to be competent to register a certificate of
execution of a charge for payment, that has expired without
payment having been made, in any register of hornings.

(Paragraph 9.15; clause 115(6).)

Obligations ad factum praestandum

(1) An obligation ad factum praestandum contained in an
extract of a writ registered for execution in the Books of
Council and Session or sheriff court books should cease
to be enforceable by imprisonment by virtue of registration.
A creditor who wishes to enforce an obligation ad factum
praestandum contained in a registered writ should be
required to constitute the obligation by decree.

(2) To clarify the law it should be declared to be incompetent
to charge a debtor to perform an obligation ad factum
praestandum.

(Paragraph 9.22; clause 125.)

Execution outwith sheriffdom

(1) Diligence on a warrant inserted in an extract of a writ
registered for execution in sheriff court books or contained
in any decree of a sheriff should be capable of being
executed anywhere in Scotland without endorsement of a
warrant of concurrence. :

(2) Any such diligence in pursuance of a warrant in a decree,
summary warrant or extract registered writ may be executed
either by an officer of the court which granted the decree
or warrant {or from whose. books the extract was issued),
or by an officer of the sheriff court district in which the
warrant is to be executed.

{Paragraph 9.26; clause 116.)

Encouraging debtors to use the courts

(1) Sheriff clerks should be under a statutory duty to provide
debtors with information as to the procedures available
and assist them, if requested, to complete any form required
in connection with proceedings under our recommenda-
tions. But a sheriff clerk should not be liable to the debtor
for any failure in the performance of these duties.
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(2)* An act of sederunt should be made permitting a party to
proceedings in the sheriff courts under our recommenda-
tions to be represented by a person who is neither an
advocate nor a solicitor.

(3)* Diligence documents served on the debtor, whose form
is to be prescribed by an act of sederunt, should contain
information as to the applications which the debtor may
make-to the courts. '

(4y* The forms prescribed by act of sederunt for use in
connection with proceedings under our recommendations
should be drafted so as to be capable of being used by
unrepresented persons.

(5) No court dues should be payable by debtors in connection

with any application under our recommendations.
(Paragraph 9.31; clauses 121 and 122.)

Expenses :
(1) The expenses chargeable agamst the debtor in connection
with:

(a) an earmngs arrestment, should consist of the expenses
of serving a charge to pay on the debtor and a schedule
of arrestment on the debtor’s employer;

(b) a current maintenance arrestment, should consist of
the expenses of serving a schedule of arrestment on
the debtor’s employer.

(2) Provision should be made for the expenses of poinding
and'sale along the following lines. -
The expenses detailed in the list below should be chargeable
against the debtor: _
(a) inservingone charge;
(b) in serving a notice and a copy thereof before
~ entering a dwellinghouse for the purpose of
. . executing a poinding; -
(c)- imexecuting a poinding;
(d) in maki’ng a report of the redemption by the
debtor of any poinded article; |
(e) "in granting a receipt for payment for redemption;
(f) in making a report of the execution of a poinding,
but not in applying for an extension of time for
 the making of such a report;
(g) inmakingintimation, serving acopy of the warrant
- ofsale and giving public notice of the sale;
(h) in removing any articles for sale in pursuance of
a warrant of sale; ‘
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9.8

3)

(4)

(i) in making arrangements for, conducting and
supervising the sale;

(j) in granting a receipt for payment for, or in making
a report of, the release or redemption of poinded
articles;

(k) in making a report of a payment agreement
entered into after warrant of sale;

(I) in making a report of sale;

(m) in granting a receipt for payment for the release
from a poinding of any article which is owned in
common;

(n) in making a report of the release of any such
article;

(o) inopeningshutandlockfastplacesinthe execution
of the diligence.

This list should be capable of being altered by the
Secretary of State by statutory instrument subject to
affirmative resolution procedure.

The debtor’s liability for the expenses of executing an order
made by the court in connection with the removal, damage
or destruction of poinded articles, or their security or
immediate disposal, should be at the discretior: of the
sheriff.

Where new arrangements for sale have to be mads= but an
amendment to the warrant of sale is unnecessary, the
debtor should be liable for the expenses of the new
arrangements but not for the expenses of the cancelled
arrangements.

(Paragraph 9.36; clauses 77(1)(¢) and 79(3); Schedule 1,
paragraphs 1, 3, 6 and 7(b).)

(1)

()

No expenses should be awarded against a debtor in favour
of a creditor, or against a creditor in favour of a debtor,
by a court in connection with any applications to tae court
under our fecommendations. But where a party acts on
grounds which appear to the sheriff to be frivolous, the
sheriff should have power to award expenses of up to £25
(or such other sum as may be prescribed) against the party
so acting. The prescribed sum should be capable of being
altered by the Secretary of State by statutory instrument
in order to reflect changes in the value of money. This rule
should be subject to the exceptions in the following
paragraphs.

The rule in paragraph (1) should not apply to appeals from
decisions made on application under our recommendations,
to applications involving third parties, or to an application
for a time to pay decree. In these cases expenses should
be awarded according to the normal rules.
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(3) The expenses of an application made by a creditor in
connection with the diligence of poinding and sale should
be at the discretion of the sheriff, except where the
application i1s for warrant of sale or amendment of the
warrant of sale. Where the sheriff awards expenses against
the debtor, these expenses should be calculated as if the
application had been unopposed (whether or not the debtor
opposed the application), but if the debtor in the opinion
of the sheriff opposed on frivolous grounds, the sheriff
should have power to award additional expenses of up to
£25 (or such other sum as may be prescnbed) against the
debtor. .

(4) The debtor should be liable for the credltor s expenses in
connection with an apphcatxon for warrant of sale. How-
ever, where a warrant of sale is amended by the sheriff on
application by the creditor, the debtor should be liable for
the creditor’s expenses in applying for and executing the
amended warrant but should cease to be liable for the
creditor’s expenses in connection with the original warrant
(except any additional expenses the sheriff had awarded
against the debtor on the ground of frivolous opposition
to the original warrant). s

(5) The debtor should be liable for the. creditor’s expenses in

- connection with an application for a conjoined arrestment
‘order or for inclusion in an existing conjoined arrestment
- order, butshould be relieved from liability for that creditor’s
expenses in servmg a pnor schedule of arrestment where
applicable.

(Paragraph 9.44; clauses 87(6) 88(5) and 117; Schedule 1,

- paragr aph5124and7t010) o

9.9 (1) The expenses of apoinding and sale, anearmngs arrestment
- and a conjoined arrestment order should be recoverable
. by, and only by, that diligence, and any expenses outstand-
ing after the diligence has ceased to have effect should
cease to be chargeable against the debtor. For this purpose
the expenses of aconjoined arrestment order shouldinclude
only the expenses of an application for, or for inclusion
. in,anorder.
2) T he expenses chargeable against the debtor in connection
' with the diligence of arrestment and furthcoming should
be recoverable out of the arrested funds, but the court
should on granting decree of furthcoming grant a decree
in favour of the creditor for the expenses of diligence so
far'as not recovered from the arrested funds.
(3) The expenses of executing a current maintenance arrest- -
ment should not be recoverable by that arrestment, but
-may be recovered by other diligence under the same
- warrant.
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9.10

(4) A poinding and sale, arrestment and furthcoming and an

)

(6)

(7)

@)

earnings arrestment should cease to have effect on payment
of the full amount of the debt, interest and expenses due,
or if a tender of such payment is made, on 1t not being
accepted within a reasonable time. A similar rule should
apply to ordinary debts included in a conjoined arrestment
order. The present rule that payment or tender of the sum
in the decree alone will stop diligence should be expressly
abolished. '

Where a diligence is recalled on making a time to pay
order or a conjoined arrestment order, or rendered inef-
fectual by a sequestration or a debt arrangement scheme,
or rendered unenforceable by the creditor’s accession to
a trust deed for creditors or the subsistence of a protected
trust deed, before the expenses recoverable by that diligence
have been fully recovered, the outstanding balance of such
expenses should be recoverable by further diligence if and
when the creditor’s right to do diligence subsequently
revives unless the debtor’s liability for the expenses has
been discharged.

In awarding expenses against the debtor in connection with
an application made in the course of a poinding or an
arrestment of earnings, the sheriff should grant a decree
in favour of the creditor for such expenses, so entitling the
creditor to recover them by further diligence. This rule,
however, should not apply to the expenses of an application,
(a) for warrant of sale which was unopposed or opposed
on non-frivolous grounds, or (b) for, or for inclusion in,
a conjoined arrestment order.

Any sums recovered by a poinding and sale, arrestment
and furthcoming, an earnings arrestment or a conjoined
arrestment order in so far as it is enforcing an ordinary
debt or debts (other than current maintenance), or paid
to account while the diligence is in effect, should be ascribed
first to the expenses recoverable by the diligence, thereafter
to the interest accrued to the date of execution of the
diligence, and finally to the debt and interest accrued since
the date of execution.

The act of sederunt prescribing diligence forms should
provide that forms served on the debtor which contain a
statement of diligence expenses chargeable should advise
the debtor that he or she may make a complaint to the
sheriff clerk if dissatisfied with the amount of the expenses.

(Paragraph 9.58; clauses 77(1)(d), 87(6) and 118 to 120.)

Legal aid
(1) Creditors and debtors should be ineligible for legal aid in

connection with any proceedings at first instance under
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@

our recommendations, except in so far as such proceedings
are covered by an existing legal aid certificate or consist
of an application for a time to pay direction in the Court
of Session or the sheriff’s ordinary court:

A legal aid certificate granted for proceedings leading to
a decree for payment should remain effective for the
jpurposes of applying for or opposing a time to pay direction
in relation to the decree. Where a certificate is granted for,

- or is effective for, the purposes of a time to pay direction

(3)

it should remain effective for the purposes of proceedings
for variation or revocation of that direction.

A legal aid certificate which is effective for the purposes
of diligence to enforce payment of maintenance should be

- effective for any proceedings under our recommendations

in connection with a poinding and sale or an arrestment
of earnings which are necessary in the circumstances for
the completion of the diligence.

(4)* The Legal Aid fund should have no right of recovery

from property preserved or recoveredfor an assisted person
as a result of proceedings (including appeals) under our
recommendations and accordingly regulations for that
purpose should be made under the powers contained in
sections 3 and 15 of the Legal Aid (Scotland) Act 1967 and
sections 5 and 6 of the Legal Advice and Assistance Act
1972. SR ‘

- (Paragraph 9.64; clause 123.) |

- Appeals N _
(1) I: should be competent to appeal from a decision by the

9.11

. (3)

4y

Lord Ordinary or sheriff in relation to any application
under our recommendations but such an appeal should be
on a point of law only and require the leave of the Lord

- Ordinary or sheriff.
@

An appeal from the sheriff should lie to the sheriff principal
and thence to the Court of Session without further leave,
or directly to the Court of Session. A further appeal should
lie without further leave from the Court of Session to the
House of Lords: '

An appeal from the Lord Ordinary should lie to the Inner

“House of the Court of Session and thence without further

leave to.the House of Lords.

Where the application relates toan administrative direction,
an-urgent matter or where the original position could not
be restored if the decision were to be reversed, no-appeal
shiould be competent.
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Recommendation
No.

9.12

9.13

9.14

(5) The existing time limits for appeals should apply to an
appeal in relation to an application under our
recommendations.

(6)* An act of sederunt should be made providing a simple
method of appeal where only the grant or refusal of a time
_ to pay direction attached to a decree is challenged.

(Paragraph 9.70; clause 128(1)-(3).)

(1) Subject to paragraph (5) below, the sheriff’s decision on
an application under our recommendations should have
immediate effect and remain in effect unless anc. until it
is reversed on final appeal. Any reversal should not have
retrospective effect.

(2) The time between the initial decision and the final deter-
mination of an appeal should not count for the purposes
of any time limit in diligence, where the effect of taking
an appeal is to prevent further proceedings.

(3) While an appeal in connection with poinded goods is
pending it should be incompetent for a warrant for their
sale to be granted or for them to be removed for sale or
sold. '

(4) An appeal court should have power pending the deter-
mination of an appeal to grant interim orders, and on
determination of the appeal power to make such incidental
and consequential orders as seem just and reasonable.

(5) Where to give immediate effect to the sheriff’s decision
would render an appeal pointless, the decision should not
come into effect unless and until the sheriff refuses leave
to appeal, or the period allowed for appeal elapses without
an appeal being taken, or if an appeal is taken until it is
upheld on a final determination.

(Paragraph 9.74; clauses 68 and 128(4)-(7).)

Application to the Crown

Subject to the provisions of the Crown Proceedings Act 1947,
the recommendations contained in this report should bind the
Crown in its capacity as creditor or employer.

(Paragraph 9.77; clause 129.)

Diligence on extract registered writs

The Court of Session shouid have power by act of sederunt to
regulate the procedure, and to prescribe forms, used in
connection with diligence proceeding on an extract of a writ
registered for execution in the Books of Council and Session
or in sheriff court books, or an order enforceable as if it were
an extract of a registered writ.

(Paragraph 9.79, clause 127.)
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APPENDIX C

List of those who submitted written comments on: Consultative Memoranda
Nos. 47-51. '

Committee of Scottish Clearing Bankers

Court of Session Judges

Department of Employment

Department of Trade

Sheriff Principal J. A.. Dick

Faculty of Advocates

Faculty of Law, University of Aberdeen

Finance Houses Association

Sheriff Principal G. &. Gimson

J. G. Gray, Esq., S.8.C.

H.M. Customs and Excise, V.A.T. Control Division
Incorporated Society of Valuers and Auctioneers (Scottish Branch)
Labour Party Scottish Council

Law Society of Scotland

Legal and Trade Protection Agency

Lord Lyon King of Arms

National Coal Board

Scottish Association of Citizens Advice Bureaux.
Scottish Consumer Council :

Scottish Council for Civil Liberties

Scottish Law Agents Society

Scottish Trades Union €Congress

Sheriffs’ Association

Sheriff’s Principal

Society of Messengers-at-Arms and Sheriff Officers
Solicitor of Inland Revenue (Scotland)

Sheriff Principal R. R.. Taylor

Sheriff N. E. D. Thomson

Tory Reform Group in Scotland -
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APPENDIX D

THE RESEARCH PROGRAMME ON THE NATURE, SCALE AND
SOCIAL ASPECTS OF DILIGENCE AND DEBT RECOVERY

For each of the research reports, the information is presented as follows:
(1) title of report

(2) abbreviation by which the report is cited

(3) author

(4) year and details of publication

(5) abstract.

1. THE NATURE AND SCALE OF DILIGENCE
“C.R.U. Diligence Survey”.

Mrs. B. Doig, Central Research Unit, Scottish Office.

Research Report for the Scottish Law Commission, No. 1. Central Research
Unit Papers 1980.

This study examines the nature and scale of the use of diligence over a period
in 1978; all debt decrees passed to sheriff officers in Scotland for enforcement
over three months were included in the survey and they were followec through
for a further three months. The study identifies what happened te ciases such
as the mode of diligence used (e.g. arrestment or the poinding of goods) and
the stage in the procedure reached at the end of the survey period, and the
type of creditor and debtor, the amount of the principal sum and the
sheriffdom.

2. CHARACTERISTICS OF WARRANT SALES
“C.R.U. Warrant Sales Report”.

Mrs. A. Connor, Central Research Unit, Scottish Office.

Research Report for the Scottish Law Commission, No. 2. Central Research
Unit Papers 1980.

This report presents the results of an investigation into warrant salzs {other
than sales under summary warrants) executed in Scotland in 1977 for which
reports of sale were available (140 out of 285). The investigation identifies
characteristics of warrant sales, e.g. the incidence of “personal” and “com-
mercial” sales; the pursuer groups instructing sales; the amounts of principal
sum and expenses involved; and the amounts realised at sales.

3. DEBTRECOVERY THROUGHTHESCOTTISHSHERIFF COURTS
“C.R.U. Court Survey”.

Mrs. B. Doig, Central Research Unit, Scottish Office.

Research Report for the Scottish Law Commission, No. 3. Central Research
Unit Papers 1980. '
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This study describes the characteristics of a sample of about 8,000 summary
cause and ordinary actions disposed of in the sheriff court, (for the recovery
of debts or property in Scotland) over the six month period, September
1977-February 1978: e.g. the types of pursuer, the amounts of principal sums,
offers to pay by instalments, the court’s decision.

4. ARRESTMENTS OF WAGES AND SALARIES——A REVIEW OF
EMPLOYERS’ INVOLVEMENT _

“C.R.U. Arrestment Survey”.
Mrs. A. Connor, Central Research Umt Scottish Ofﬁce

Research Report for the Scottish Law Commission, No. 4. Central Research
Unit Papers 1980.

This study identifies the different ways in which a small sample of employers
handled the arrestment of wages and salaries, their policies towards employees
who had debt and diligence problems, and the administrative and processing
problems which arose from the present arrestment system.

5. THE ORIGINS AND CONSEQUENCES OF DEFAULT—AN EXAM-
INATION OF THE IMPACT OF DILIGENCE

“Edinburgh University Debtors Survey”.

Mr. M. Adler and Mr. E. Wozmak Department of Social Admmlstratlon,
Edinburgh University. : L

Research Report for the Scottxsh Law Comrmsswn No. 5 Central Research
Unit Papers 1981.

This study examines. the charactensucs and experiences of about 100 persons
whose property, funds, or earnings were subjected to dﬂlgence the circum-
stances in which the debt arose, and the help given by various agencies.

6. SURVEY OF D EFENDERS IN DEBT ACTIONS IN SCOTLAND
“0.P.C.S. Defenders Survey”.

Mrs. J. Gregory and Mrs. J. Monk, Social Survey Division, Office of
Population Censuses and Surveys.

Research Report fdr the Scottis._h Law C’ommissioﬁ, No. 6, H.M.S.0O. 1981.

This study of about 1,500 defenders is complementary to the more detailed
survey of persons subjected to diligence (see 5 above). It identifies the social
characteristics and circumstances of persons who experienced the first stages
of legal action (but who did not necessarily experience the later stage of
diligence against them), the nature of the debt and the procedures taken for

its recovery.
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7. DEBT COUNSELLING—AN ASSESSMENT OF THE SERVICES
AND FACILITIES AVAILABLE TO CONSUMER DEBTORS IN
SCOTLAND

“C.R.U. Debt Counselling Survey”.
Mrs. A. Millar, Central Research Unit, Scottish Office.

Research Report for the Scottish Law Commission, No. 7. Central E.esearch
Unit Papers 1980.

Key personnel in a sample of Government Departments and voluntary
organisations were interviewed on the debt counselling and related services
and facilities which they provided for consumer debtors. A quantitativs survey
of the nature and scale of debt and diligence problems dealt with by the
different types of organisation was also conducted, e.g. the amount of money
involved, the pursuer, and the stage in the debt recovery proceedinzs when
help was sought. '

8. DEBT RECOVERY—A REVIEW OF CREDITORS’ PRACTICES
AND POLICIES

“C.R.U. Creditors Survey”.
Mrs. B. Doig and Mrs. A. Millar, Central Research Unit, Scottish Office.

Research Report for the Scottish Law Commission, No. 8. Central Research
Unit Papers 1981.

The study examines the practices and policies of a range of about 80 creditors
(e.g. public agencies, finance houses, banks, mail order and retail firms) on
debt recovery including: the nature of their ¢credit arrangements; the factors
influencing the decisions to grant credit; the informal debt recovery procedure
used and their use of debt coliection agencies and solicitors; the scale -of court
actions relative to earlier informal recovery arrangements; and their policies
towards the raising of court action and the use of diligence.

Copies of Items 1-5 and 7-8 are available as Central Research Unit Papers
and can be obtained from Central Research Unit, Scottish Office, New St
Andrew’s House, Edinburgh EH1 38Z. Telephone 031-556 8400.

Research Report for the Scottish Law Commission No. 6 by the Social Survey
Division of the Office of Population Censuses and Surveys is published by
H.M.S.0. 1981.
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