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CONSULTATIVE MEMORANDUM N0.61  


ATTEMPTED H O M I C I D E  


PART I - INTRODUCTION 

1.1 In January 1980 t h e  Crown Agent wrote t o  t h e  

S e c r e t a r y  of the  S c o t t i s h  Law Commission enc los ing  a 

paper by M r  H D B Morton QC, who u n t i l  s h o r t l y  be fore  

t h a t  time had been Home Advocate Depute. That paper 1 

cons iders  problems t h a t  a r e  s a i d  t o  a r i s e  a s  a r e s u l t  

of  the  d e c i s i o n  i n  the  case  of Cawthorne v. H . H . A . ~  I n  

h i s  l e t t e r  t h e  Crown Agent i .nd ica ted  t h a t  t h e  Lord 

Advocate was i n v i t i n g  t h e  Commission t o  cons ider  

M r  Mortonts  paper i n  connect ion w i t h  t h e i r  s tudy  of t h e  

mental element i n  crime. Since t h e  Commissionts i n t e r e s t  

i n  t h e  l a t t e r  s u b j e c t  w a s  t h e  l i m i t e d  one o f  cons ider ing  

t h e  i m p l i c a t i o n s  f o r  Sco t s  l a w  o f  p roposa l s  t h a t  had been 

made by the  L a w  Commission f o r  England and Wales r a t h e r  

than making any recommendations f o r  t h e  reform of Scots  

law, i t  was thought t o  be inopportune t o  cons ider  a t  

t h a t  s t a g e  che problems r a i s e d  by M r  Morton. They were, 

however, l e f t  open f o r  c o n s i d e r a t i o n  a t  a l a t e r  s t a g e .  

Subsequently,  i n  A p r i l  1984, t h e  Crown Agent made a 

formal p roposa l ,  under s e c t i o n  3 ( l ) ( a )  o f  the  Law 

Commissions Act 1965, t h a t  t h i s  Commission should 

cons ider  t h e  p roposa l s  f o r  t h e  reform o f  the  law r e l a t i n g  

t o  a t tempted homicide a s  s e t  o u t  i n  M r  Mortonts  paper.  

The Commission has  accepted t h a t  proposal  and has  now 

prepared t h i s  C o n s u l t a t i v e  Memorandum. 

l ~ e ~ r o d u c e d  an Appendix t oa s  t h i s  Memorandum. 

21968 J . C .  32. 



1 . 2  The purpose of t h e  p r e s e n t  C o n s u l t a t i v e  Memorandum 

is t o  review t h e  d e c i s i o n  i n  t h e  c a s e  of Cawthorne; t o  

seek  t h e  views of consu l tees  i n  o r d e r  t o  determine whether 

i t  i n  f a c t  g i v e s  r i s e ,  o r  i s  l i k e l y  CO g ive  r i s e ,  t o  

problems which would j u s t i f y  law reform measures;  and, 

i n  t h e  event  t h a t  i t  does,  t o  seek  views on t h e  n a t u r e  of 

any reform t h a t  may be thought t o  be necessary .  



PART I1 - THE CASE OF CAWTHORNE V .  H.M.A. 

2 . 1  The f a c t s  of Cawthorne v. H.M.A. a r e  t h a t  the 

accused had been l i v i n g  i n  a lodge on a highland e s t a t e  

with h i s  mis t ress ,  who was known a s  M r s  Cawthorne, and 

another  lady,  Barbara Brown. On the  evening i n  question 

the re  was a quarrel  between.the accused and h i s  mis t ress .  

He went outs ide and f i r e d  two s h o t s  from a .303 r i f l e ,  

apparent ly with the purpose of f r i g h t e n i n g  Barbara Brown. 

M r s  Cawthorne, Barbara Brown, and two men c a l l e d  Eraser 

who had been c a l l e d  t o  help them, then went i n t o  the 

s tudy,  where they closed the s h u t t e r s  and barr icaded the 

door. The accused, knowing t h a t  these  fou r  were i n  the 

s tudy ,  f i r e d  a t  l e a s t  two shots  i n t o  the  room, one 

through the  s h u t t e r s  and one through the  door. Both 

sho t s  t r ave l l ed  across  the room low enough t o  s t r i k e  a 

person. Although one of the  occupants seems t o  have 

been s l i g h t l y  grazed, e i t h e r  d i r e c t l y  by a b u l l e t  o r  by 

the  r e s u l t  of a r icochet  o f f  the wal l ,  i n  - f a c t  none of 

the  occupants of the room was in ju red .  

2 . 2  The accusedwas c h a r g e d i n  an indictment which 

l i b e l l e d  t h a t  he had assaul ted  the fou r  persons 

concerned and which went on to  a l l e g e  t h a t  he Itdid 

w i l f u l l y  discharge several  b u l l e t s  from a loaded r i f l e  

a t  them t o  the danger of t h e i r  l i v e s  and d id  thus 

attempt t o  murder them". A t  the conclusion of the t r i a l  

the  pres id ing  judge (Lord Avonside) was asked t o  d i r e c t  

t he  jury  t h a t  they could convict  of attempted murder 

only i f  they were s a t i s f i e d  t h a t  the  accused had intende 



t o  k i l l  t h e  occupants of t h e  s tudy ;  He d e c l i n e d  t o  g ive  

t h i s  d i r e c t i o n  and, i n  h i s  charge t o  t h e  j u r y ,  s a i d : 1 

"In our  law the  crime of murder is committed 
when t h e  person who b r i n g s  about t h e  dea th  of 
ano ther  a c t e d  d e l i b e r a t e l y  wi th  i n t e n t  t o  k i l l ,  
o r  a c t e d  wi th  i n t e n t  t o  do b o d i l y  harm, o r ,  
and t h i s  is t h e  t h i r d  l e g ,  a c f e d  w i t h  u t t e r  
and wicked reck lessness  a s  t o  t h e  consequences 
o f  h i s  a c t  upon h i s  v i c t i m  .... Attempt t o  
murder is a charge brought a g a i n s t  a  man who 
is a l l e g e d  t o  have made an a t t a c k  on ano ther  
o r  o t h e r  people i n  c i rcumstances  i n  which, 
had h i s  v i c t i m  o r  v ic t ims  d i e d  a s  a r e s u l t  o f  
t h e  a t t a c k ,  h i s  o f fence  would have been murder. 
Thus i n  my view ... t h e  law ho lds  i t  t o  be 
murder i f  a  man d i e s  a s  a r e s u l t  o f  ano ther  
a c t i n g  wi th  u t t e r  and wicked r e c k l e s s n e s s ,  
and t h a t  because t h e  v e r y  n a t u r e  o f  t h e  a t t a c k ,  
the  u t t e r  and wickedly r e c k l e s s  a t t a c k ,  d i s p l a y s  
a c r i m i n a l  i n t e n t i o n .  If such an a c t  does no t  
r e s u l t  i n  dea th ,  none t h e - l e s s  :he c r i m i n a l  
i n t e n t i o n  has  been d i sp layed  and i s  o f  a q u a l i t y  
and n a t u r e  which r e s u l t s  i n  i ts  p r o p e r l y  being 
d e s c r i b e d  a s  an a t tempt  t o  murder." 

2 . 3  The accusedwas  foundguiltyaslibelledand 

sentenced t o  imprisonment f o r  n i n e  y e a r s .  He a p p l i e d  f o r  

l eave  t o  appeal  a g a i n s t  c o n v i c t i o n ,  h i s  main ground of 

appeal being : 2 

"That t h e  t r i a l  judge m i s d i r e c t e d  t h e  jusy i n  
r e s p e c t  t h a t  he equ ipara ted  t h e  
necessa ry  f o r  a t tempted murder w i t h  t h a t  

3 ~ tthe  r i s k  o f  some o v e r s i m p l i f i c a t i o n ,  mens r e a  is t h e  
term used i n  Sco t s  law t o  denote t h e  s t a t e  of mind, o r  
mental  e lement ,  t h a t  is  r e q u i r e d  before  a person can be 
convicted o f  a crime. By c o n t r a s t  the  a c t u s  r e u s  is  the  
behaviour ,  a c t i n g s  o r  even t s  c o n s t i t u t i n g  t h e  crime i t s e l f .  



necessa ry  f o r  murder and f a i l e d  t o  d i r e c t  
t h e  j u r y  t h a t  they could on ly  f i n d  t h e  
a p p l i c a n t  g u i l t y  of t h e  crime of  attempted 
murder i f  they were s a t i s f i e d  beyond 
reasonable  doubt t h a t  t h e  a p p l i c a n t  
d ischarged t h e  f i r ea rm a t  any o f  t h e  pe rsons  
named i n  t h e  indic tment  wi th  t h e  d e l i b e r a t e  
i n t e n t i o n  of k i l l i n g  them." 

2 . 4  The appeal was r e j e c t e d .  The reasons  which t h e  

members of t h e  c o u r t . g a v e  f o r  doing s o  a r e  n o t  e n t i r e l y  

c o n s i s t e n t  i n  m a t t e r s  of d e t a i l  b u t  a r e  a l l  b road ly  t o  

t h e  same e f f e c t .  Dealing wi th  t h e  crime of  murder 

Lord Just ice-General  Clyde s a i d :  I 

"The mens r e a  which i s  e s s e n t i a l  t o  t h e  
es tab l i shment  of such a common law crime 
may be e s t a b l i s h e d  by s a t i s f a c t o r y  
evidence o f  a d e l i b e r a t e  i n t e n z i o n  t o  k i l l  
o r  by s a t i s f a c t o r y  evidence o f  such  wicked 
r e c k l e s s n e s s  a s  t o  imply a d i s p o s i t i o n  
depraved enough t o  be r e g a r d l e s s  o f  
consequences .... The reason f o r  t h i s  
a l t e r n a t i v e  being allowed i n  our  law i s  
t h a t  i n  many cases  i t  may n o t  be p o s s i b l e  
t o  prove what was i n  t h e  a c c u s e d ' s  mind 
a t  t h e  t ime, b u t  the  degree o f  r e c k l e s s n e s s  
i n  h i s  a c t i n g s ,  a s  proved by what he d i d ,  
may be s u f f i c i e n t  t o  e s t a b l i s h  proof  o f  t h e  
w i l f u l  a c t  on h i s  p a r t  which caused t h e  l o s s  
o f  l i f e . "  

Turning t o  t h e  ques t ion  of a t tempted murder, t h e  Lord 

J u s t i c e - G e n e r a l  then continued: 2 

" In  my opinion attempted murder is  j u s t  
t h e  same a s  murder i n  t h e  eyes  o f  o u r  law, 

. b u t  f o r  t h e  one v i t a l  d i s t i n c t i o n ,  t h a t  t h e  
k i l l i n g  has  no t  been brought o f f  and t h e  
v i c t i m  of t h e  a t t a c k  has  escaped w i t h  h i s  



l i f e .  But there  must be i n  each case the same 
mens r e a ,  and t h a t  mens r e a  i n  each case can be 
proved by evidence of a d e l i b e r a t e  i n t en t ion  t o  
k i l l  o r  by such recklessness  a s  t o  show t h a t  
the accused was regard less  of the  consequences 
of h i s  a c t ,  whatever they may have been." 

2 . 5  Lord Guthrie expressed some d i f f i c u l t y  i n  under- 

s tanding the ground of appeal.  He sa id :  1 

S ,  o r  dole ,  i n  our  cr iminal  law is the 
wicked and felonious in t en t ion  which impels the 
cr iminal  to commit a crime. I t  i s  a s t a t e  of 
mind which r e s u l t s  i n  a cr iminal  a c t ,  and I 
f a i l  t o  see how there can be a d i s t i n c t i o n  
between the wickedness r e s u l t i n g  i n  murder, and 
the wickedness r e s u l t i n g  i n  an attempt t o  murder." 

Dealing s p e c i f i c a l l y  with the t r i a l  judge's d e f i n i t i o n  of 

the crime of murder, Lord Guthrie appears t o  have accepted 

t h i s  a s  accurate  subjec t  t o  the addi t ion  of the word 
llgrievous" before "bodily harmo9 i n  t he  second l e g  a s  given 

by Lord Avonside . 

2 . 6  Lord Carneron, speaking of the  i n t e n t  necessary f o r  

murder, said:  2 

I8This i n t e n t  can be e s t ab l i shed  i n  the law of 
Scotland e i t h e r  by proof of d e l i b e r a t e  i n t en t ion  
t o  cause death,  o r  by inference  from the  na ture  
and q u a l i t y  of the a c t s  themselves, a s  displaying, 
i n  the c l a s s i c  words of Macdonald, ' such wicked 
recklessness  a s  t o  imply a d i spos i t i on  depraved 
enough t o  be regardless  of consequences1. Such 
reckless  conduct, i n t e n t i o n a l l y  perpe t ra ted ,  i s  
i n  law the equivalent  of a de l ibe ra t e  i n t e n t  t o  
k i l l  and adequate l ega l  proof of the  r e q u i s i t e  
mens r e a  t o  cons t i t u t e  t h a t  form of homicide 
which is i n  law murder." 



Lord Cameron went on t o  cons ider  t h e  submiss ion t h a t  had 

Seen made on behalf  o f  t h e  accused and, i n  r e l a t i o n  t o  

i t ,  s a i d :  1 

"This con ten t ion ,  however, appears  CO me t o  
seek t o  base a d i s t i n c t i o n  i n  q u a l i t y  of the  
crime committed upon a d i f f e r e n c e  i n  f a c t  
which is  f o r t u i t o u s  and, i n  my o p i n i o n ,    

i r r e l e v a n t .  ... I t  seems t o  me = h a t  on  

p r i n c i p l e  the  q u a l i t y  o f  t h e  mens r e a  i n  a 
c a s e  o f  a t tempt  t o  commit t h e  crime of 
murder i s  no t  a f f e c t e d  by t h e  consequences 
of t h e  a c t s  c o n s t i t u t i n g  t h e  c r i m i n a l  
conduct i f  t h e  necessa ry  t o  
c o n s t i t u t e  t h e  completed a c t  can be 
e s t a b l i s h e d  e i t h e r  by proof of d e l i b e r a t e  
i n t e n t  t o  k i l l  o r  by t h e  n a t u r e  of t h e  a c t s  
themselves.  I t  would seem b o t h  t o  be 
l o g i c a l  and t o  c o n s i s t  wi th  common s e n s e  

t h a t  i f  the  i n t e n t  t o  commit :he crime of    

murder can be e s t a b l i s h e d  i n  two ways, b o t h  
should be e q u a l l y  a v a i l a b l e  i n  proof  o f  t h e  
r e q u i s i t e  i n t e n t  of an a t t empt  t o  commit 
t h a t  crime." 

2.7 A s  mentioned e a r l i e r  t h e r e  a r e  some i n c o n s i s t e n c i e s  

i n  t h e  judgments i n  Cawthorne. Both t h e  Lord J u s t i c e -  

General and Lord. Cameron i n  e f f e c t  adopt Macdonald' s 
d e f i n i t i o n  of m ~ r d e r , ~  namely: 

"Murder is  c o n s t i t u t e d  by any w i l f u l  a c t  
causing t h e  d e s t r u c t i o n  o f  l i f e ,  whether 
in tended t o  k i l l ,  o r  d i s p l a y i n g  such 
wicked reck lessness  a s  t o  imply a 
d i s p o s i t i o n  depraved.enough t o  be regard 
l e s s  of consequences." 

B y  c o n t r a s t  Lord Guthr ie ,  l i k e  t h e  t r i a l  judge,  appears  


t o  add a t h i r d  l e g  t o  t h e  d e f i n i t i o n ,  namely an i n t e n t  


1pp.38,  39. 


2 ~ r i m i n a l  Law of Scotland ( 5 t h  e d d  p.89. 




t o  do bodi ly harm though, a s  noted, Lord Guthrie modifies 
t h i s  by the addi t ion  of the  word "grievous". 

2 .8  A f u r t h e r  inconsis tency,  which may be more apparent 
than r e a l ,  a r i s e s  from the  f a c t  t h a t  some of the judges 
seem a t  times t o  suggest t h a t  wicked recklessness  is not 
a separa te  and d i s t i n c t  mens r e a  f o r  murder but r a t h e r  an 

ev iden t i a l  c r i t e r i o n  from which i n t e n t ,  i n  the sense of 
des i r e ,  may be infer red .  Thus, f o r  example, Lord Guthrie 

sa id :  1 

"The ex is tence  of the  in t en t ion  is a matter  
of the inference t o  be drawn from the accused 's  
words, o r  a c t s ,  o r  both. The inference i s  easy 
when the  accused has threatened h i s  vict im,  o r  
has s t a t e d  h i s  i n t en t ion  t o  t h i r d  p a r t i e s .  Again, 
even i n  the  absence of such s tatements ,  the 
i n t en t ion  may be deduced from the  conduct of the 
accused. Admittedly t h i s  deduction w i l l  properly 
be drawn i f  he has been seen t o  aim a deadly blow 
a t  h i s  vict im.  Thus i t  becomes a  matter  f o r  the 
jury t o  decide whether t he  ac t ions  of the accused 
s a t i s f y  them t h a t  he intended t o  murder the 
vict im.  A reckless  a c t  may well be such as  t o  
lead t o  t h a t  inference."  

A somewhat s imi l a r  approach is  t o  be found i n  the passage 

from the opinion of the Lord ~ u s t i c e - ~ e n e r a l  quoted i n  
paragraph 2 . 4  above. Sher i f f  Gordon has ca l l ed  t h i s  
approach "evident ial : '  a s  opposed t o  l 'substantive" and, i n  
a  de t a i l ed  ana lys is2  of the  opinions,  has concluded t h a t  
i n  f a c t  the cour t  was confirming the substant ive view, 
namely t h a t  wicked recklessness  is a d i s t i n c t  form of the 
mens r ea  required f o r  murder. 

21 t~awthorneand the Mans Rea of Murder" 1969 S. L.T. (News) 
41; and see  Brennan v. H.M.A.1977 S.L.T.  151. 



2 .9  What does emerge c l e a r l y  from a l l  of t h e  opinions  

i n  Cawthorne is t h a t  t h e  mens r e a  o f  a t tempted murder is 

t h e  same a s  the  mens r e a  of murder. If a person commits 

an a c t  which would have been murder had h i s  v i c t i m  d i e d ,  

he w i l l  be g u i l t y  of a t tempted murder i f  f o r t u i t o u s l y  h i s  

v i c t i m  surv ives .  

2 . 1 0  Since the  d a t e  when i t  was decided the  case  of 

Cawthorne has r i g h t l y  been regarded a s  an a u t h o r i t a t i v e  

s t a tement  of what may c o n s t i t u t e  t h e  crime of  at tempted 

murder. I t  i s  n o t  e n t i r e l y  c l e a r ,  however, whether t h a t  

d e c i s i o n  was i n  e f f e c t  making new law o r  merely r e s t a t i n g  

what had always been t h e  law. 

2.11 ~ l i s o n , '  i n  a passage quoted b y '  t h e  Lord J u s t i z e  

General i n  Cawthorne, s t a t e d :  

" In  judging o f  t h e  i n t e n t i o n  o f  an accused 
who has  committed an aggrava ted  a s s a u l t ,  t h e  
same r u l e s  a r e  t o  be fol lowed a s  i n  judging 
of t h e  i n t e n t  i n  a c t u a l  murder, v i z .  t h a t  a 
r u t h l e s s  i n t e n t ,  and an obvious i n d i f f e r e n c e  
a s  t o  the  s u f f e r e r ,  whether he l i v e  o r  d i e ,  
i s  t o  be he ld  a s  e q u i v a l e n t  t o  an a c t u a l  
a t tempt  t o  i n f l i c t  doath." 

While t h i s  passage l ends  s t r o n g  suppor t  t o  t h e  dec i s ion  

t h a t  was reached i n  Cawthorne, i t  is worth n o t i n g  t h a t  

Al ison goes on t o  say: 

"When a  person s t a b s  a n o t h e r  i n  a  v i t a l  p a r t  
wi th  a  k n i f e  o r  sword, o r  when he d i scharges  
a loaded p i s t o l  a t  h i s  head o r  body, i t  is 
impossible  t h a t  he can be cons idered  a s  
a c t u a t e d  by anything s h o r t  o f  a  morta l  i n t e n t .  

'criminal Law of Scot land,  1 ,163.  
2 p . 3 6 .  



I t  is nothing t o  the purpose t h a t  the 
s u f f e r e r  has  not  a c t u a l l y  died: if the a c t  
has been such a s  might, and f requent ly  does, 
produce f a t a l  e f f e c t s ,  and, i n  consequence 
thereof ,  t h e  person assaul ted  has run the 
hazard of h i s  l i f e ,  the  i n t en t ions  of the 
a s s a i l a n t  must be judged o f ,  a s  i f  h i s  
violence had produced i t s  f u l l  consequences." 

This seems t o  suggest  t h a t  Alison was approaching the 
matter  from what She r i f f  Gordon has called1 the 

"ev ident ia l"  r a t h e r  than the  "substantive" poin t  of view, 
and was i n  e f f e c t  saying t h a t ,  f o r  attempted murder, an 

in t en t ion  t o  k i l l  is  requi red ,  but  such in t en t ion  can be 
in fe r r ed  from a c t s  of g rea t  violence o r  g rea t  p o t e n t i a l  
danger. A s  has been seen,  however, it appears t h a t  the  

cour t  i n  Cawthorne p re fe r r ed  the substant ive approach. 

2 .12  The o l d e r  h i s t o r y  of the crime of attempted murder 
may a l s o  have been a f f ec t ed  by a s t a t u t e  passed i n  1829. 2 

Subsequently given the  s h o r t  t i t l e  of "The Criminal Law 

(scot land)  Act, i 8 2 9 ~ , ~the  long t i t l e  of the s t a t u t e  
descr ibes  it a s  "an Act f o r  the more e f f ec tua l  Punishment 

of Attempts t o  murder i n  c e r t a i n  Cases i n  S c ~ t l a n d ' ~ .  While 
t h i s  Act is p r imar i ly  designed t o  prescr ibe a mandatory 
death penal ty  f o r  c e r t a i n  forms' of attempted murder, i t '  

does so i n  a way t h a t  suggests  support f o r  the proposi t ion 
t h a t  the crime of attempted murder may be committed with- 
ou t  an i n t e n t  t o  k i l l  i n  t h e  s t r i c t  sense. Thus i t  

provides,  i n t e r  a l i a :  

'see para. 2.8 above. 

210 Geo.4.c.38.  


3 ~ ythe Short T i t l e s  Act 1896. 

4s.1. 

http:Geo.4.c.38


" I f  any person s h a l l  . . . w i l f u l l y ,  
maliciously,  and unlawfully shoot a t  any 
of h i s  Majesty's sub jec t s ,  o r  s h a l l  
w i l f u l l y ,  maliciously, and unlawfully 
present ,  po in t ,  o r  l e v e l ,  any kind of 
loaded f i r e  arms a t  any of h i s  iqajes%yts  
sub jec t s ,  and attempt,  by drawing a 
t r i g g e r  o r  i n  any o ther  manner, 70 
discharge the same a t  o r  aga ins t  h i s  o r  
t h e i r  person o r  persons; o r  s h a l l  
w i l f u l l y ,  maliciously,  and unlawfully 
s t a b  o r  cu t  any of h i s  14ajestyts  s u b j e c t s ,  
with i n t e n t ,  i n  so doing, o r  by means 
the reo f ,  t o  murder o r  t o  maim, d i s f fgu re  o r  
d i sab le ,  such h i s  Majesty's subjec; o r  
sub jec t s ,  o r  with i n t e n t  t o  do some o the r  
grievous bodi ly harm ..., such person ... 
s h a l l  be held g u i l t y  of a capiTal crime, 
and s h a l l  recyive sentence of death 
according1 y .'l 

Since i n t e n t  t o  murder i s  only one of s eve ra l  poss ib le  

elements i n  a l l  of the above, i t  seems t h a t  the 

l e g i s l a t u r e  must have had i n  mind the p o s s i b i l i t y  of 

attempted murder being found proved i n  the  absence of 

such i n t e n t .  Equally the l e g i s l a t u r e  appears t o  have 

contemplated t h a t  some cases  would not  amount t o  

attempted murder, even upon t h a t  wide view of what 

would s u f f i c e  by way of mental element, s i n c e  sec t ion  4 

of the  Act goes on t o  s t a t e :  

Itprovided always, t h a t  i f  i t  s h a l l  appear,  
upon the t r i a l  of any person accused of 
any of the severa l  offences herein-before 
enumerated, t h a t  under. the circumstances 
of the  case,  i f  death had ensued, the  a c t  
o r  a c t s  done would not have amounted t o  
the  crime of murder, such person s h a l l  no t  
be held g u i l t y  of a c a p i t a l  crime, o r  be 
subjec t  t o  the punishment a foresa id .  

'~mprisonment f o r  l i f e  was subs t i tuzed  f o r  sentence- of 
dea th  by the Homicide Act 1957,  s.14. 



There a r e  cons iderab le  s i m i l a r i t i e s  between t h e  approach 

t o  a t tempted murder i n  t h i s  s t a t u t e  and t h e  approach which 

was u l t i m a t e l y  enuncia ted i n  Cawthorne. I t  is  n o t  e n t i r e l y  

c l e a r ,  however, whether t h e  1829 Act was merely s t i p u l a t i n g  

a mandatory p e n a l t y  f o r  c e r t a i n  c l a s s e s  of a t tempted 

murder which might be proved under t h e  e x i s t i n g  common 

law, o r  was i n s t e a d  an o f fence-c rea t ing  s t a t u t e  con ta in ing  

i t s  own p a r t i c u l a r s  of what would amount t o  t h e  crime of 

a t tempted murder s o  a s  t o  a t t r a c t  t h e  d e a t h  p e n a l t y .  

Although t h e r e  could ,  it  is thought ,  be arguments e i t h e r  

way, i t  seems t h a t  the  p r a c t i c e  has  always been t o  

p rosecu te  e i t h e r  under t h e  s t a t u t e  o r  a t  common law, and 

n o t  merely t o  regard  t h e  s t a t u t e  a s  r e g u l a t i n g , f h e  

pena l ty  f o r  c e r t a i n  common law cr imes.  According t o  

Gordon, i n  t h e  f i r s t  e d i t i o n  of h i s  work on Criminal Law, 1 

the  l a s t  p rosecu t ion  under t h e  Act took p l a c e  i n  1935, and 

the  Act i t s e l f  was f i n a l l y  repea led  by t h e  S t a t u t e  Law 

(Repeals)  Act 1973, t h e  view a p p a r e n t l y  having been taken 

t h a t  i t  w a s  no longer  of p r a c t i c a l  u t i l i t y .  I t  is n o t  

mentioned anywhere i n  t h e  r e p o r t  of t h e  c a s e  o f  Cawthorne. 

2 . 1 3  Notwithstanding t h e  o l d e r  law i t  would appear  t h a t  

i n  t h e  y e a r s  preceding Cawthorne t h e r e  was some d i f f e r e n c e  

of j u d i c i a l  opinion about what mental  element is  necessa ry  

i n  a charge of at tempted murder. This  d i f f e r e n c e  o f  

opinion is exempli f ied  i n  two unrepor ted  c a s e s  which were 

r e f e r r e d  t o  i n  t h e  argument f o r  t h e  a p p e l l a n t  i n  Cawthorne. 



2 . 1 4  In  t h e  f i r s t  o f  t h e s e  c a s e s L  t h e  accused was 

charged wi th  a t t e m p t i n g  t o  murder a woman by a s s a u l t i n g  

h e r  i n  v a r i o u s  ways " a l l  t o  t h e  danger of he r  l i f e 1 ' .  

Lord Sorn d i r e c t e d  t h e  j u r y  t h a t  they must be s a t i s f i e d  

t h a t  t h e r e  had been an i n t e n t  t o  k i l l  before  they  could  

conv ic t  of a t tempted murder. I n  t h e  r e s u l t  the  accused 

w a s  found g u i l t y  of a s s a u l t  t o  t h e  danger of l i f e .  By 

c o n t r a s t ,  i n  t h e  l a t e r  c a s e  o f  H.M.A.  v .  Cur r ie  and 

-'Others where s e v e r a l  men were charged wi th  a t t empt ing  

t o  murder p o l i c e  o f f i c e r s  dur ing  a c a r  chase by, i n t e r  

-, swerving t h e i r  c a r  i n t o  t h e  p a t h  o f  t h e  pursuing 

p o l i c e  c a r  and throwing o b j e c t s  i n t o  the  pa th  of t h e  

p o l i c e  c a r ,  Lord Walker, i n  charg ing  t h e  ju ry ,  s a i d :  3 

"The law s a y s  t h a t  i f  t h e  n a t u r e  o f  the  a c t  
is such a s  t o  show o r  i n f e r  an i n t e n t i o n  t o  
do i n j u r y  r e c k l e s s l y  s o  as t o  be r e g a r d l e s s  
of consequences t o  l i f e  t h a t  ... is murder. 
From t h a t  you g e t  t o  a t tempted murder .... 
The on ly  d i f f e r e n c e  between murder and 
a t tempted murder is  t h a t  i n  t h e  murder case  
a man has k i l l e d ,  b u t  i n  t h e  a t tempt  he has  
n o t  k i l l e d . "  

I n  t h a t  case  c o n v i c t i o n s  o f  a t tempted murder were 

r e t u r n e d  and upheld on appea l .  

2 .15  These c a s e s  seem t o  r e f l e c t  q u i t e  d i f f e r e n t  views 

about what may be r e q u i r e d  t o  c o n s t i t u t e  the  crime of  

a t tempted murder. To unders tand  c l e a r l y  the  i m p l i c a t i o n s  

of t h e  approach which u l t i ' m a t e l y  found favour  i n  

Cawthorne i t  may be h e l p f u l  t o  t ake  a b r i e f  look a t  t h e  

';.h¶.*. v .  MoAdam, Glasgow High Court .  J u l y  1959 
t z r t e d  on a n o t h e r  p o i n t  a s  McAdam v .  H.M.A.  1960 
J . C .  1). 

' ~ l a s ~ o wHigh Court ,  December 1962.  

ransc script o f  charge ,  p.  18. 



law of murder i n  Scotland, and a l s o  a t  the way i n  which 
Scots law deals generally with attempted crimes. 



PART 111 - THE LAW OF MURDER 

3 . 1  The Sco t s  law of murder is  reasonab ly  c l e a r  i n  
r e l a t i o n  t o  those  cases  where i t  is  e s t a b i l s h e d  t h a t  a 

person in tended ,  i n  the  s t r i c t  and o r d i n a r y  sense  o f  

:ha: word, t o  b r i n g  about the  dea th  of h i s  v i c t i m .  

Moreover, Sco t s  law r e a d i l y  recognises  ;hat i n  many such 

c a s e s  t h a t  i n t e n t  can never be proved d i r e c t l y  bu t  has  t o  

be i n f e r r e d  from the  a c t i n g s  of those  involved.  Whatever 

t h e  e v i d e n t i a l  problems i n  p a r t i c u l a r  c a s e s ,  however, the  

end r e s u l t  i n  a l l  such c a s e s  i s  t h a t  a j u r y  is a b l e  i n  

e f f e c t  t o  s a y  t h a t  the  accused person ''wantedv1 o r  

" d e s i r e d "  o r  "meant" fo k i l l  h i s  v i c t i m .  And, i f  i n  such 

c a s e s  the  v i c t i m  f o r  one reason o r  ano ther  d i d  n o t  d i e ,  

t h e r e  is  no conceptual  o r  p r a c t i c a l  d i f f i c u l t y  i n  s a y i n g  

t h a t  t h e  accused person "attempted" t o  murder h i s  v i c t i m .  

3 . 2  Sco t s  law a l s o  recognises ,  however, t h a t  murder 

may be committed when a k i l l i n g  t a k e s  p l a c e  i n  

c i rcumstances  where an i n t e n t i o n  t o  k i l l ,  i n  t h e  sense  

j u s t  mentioned, cannot be e s t a b l i s h e d  from t h e  evidence.  

I t  is i n  t h i s  s o r t  of case  t h a t  t h e  concept o f  wicked 

r e c k l e s s n e s s  may be used. The d i f f i c u l t y ,  however, is 

t h a t  the  l i m i t s  of t h a t  concept have never  been 

a u t h o r i t a t i v e l y  de f ined .  S h e r i f f  Gordon p u t s  i t  a s  

fo l lows :  1 

"To s a y  t h a t  ' A  i s  g u i l t y  o f  murder when 
he k i l l s  w i t h  winked r e c k l e s s n e s s f  means 
on ly  ' A  is g u i l t y  of murder when he k i l l s  
wi th  such r e c k l e s s n e s s  t h a t  he dese rves  t o  
be t r e a t e d  a s  a  murdere r ' .  The main c la im 
t o  acceptance which t h i s  c i r c u l a r  formula  

'c r iminal  Law, 2nd edn., p . 7 3 7 .  



has  is  t h a t  i t  recognises  c h a t  when i t  comes 
t o  a choice  between murder and cu lpab le  
homicide t h e  r e s u l t  does no t  depend on 
mathematical  assessments  o f  p r o b a b i l i t y  
measured a g a i n s t  t h e  s t a n d a r d  of reasonable  
f o r e s e e a b i l i t y ,  bu t  depends on a  moral 
judgment which, so  f a r  a s  c a p i t a l  murder 
was concerned,  and t h e  law grew up when a l l  
murders were c a p i t a l ,  could  be summed up i n  
the  ques t ion  'Does A deserve hanging?"' 

S h e r i f f  Gordon f i n d s  advantage i n  t h e  cons iderab le  

f l e x i b i l i t y  which t h i s  approach a l l o w s . '  He may well  be 

r i g h t  i n  r e l a t i o n  t o  those  c a s e s  where dea th  has  a c t u a l l y  

occur red  b u t ,  s t a n d i n g  the  d e c i s i o n  i n  Cawthorne, i t  may 

be t h a t  d i f f e r e n t  c o n s i d e r a t i o n s  a r i s e  where t h e  charge 

i s  one o f  a t tempted murder. 

3.3 The problem, of course ,  a r i s e s  from t h e  need t o  

d i s t i n g u i s h  between those  s o r t s  of c u l p a b l e  k i l l i n g  which 

ought t o  a t t r a c t  the  f i x e d  p e n a l t y  o f  l i f e  imprisonment 

( fo rmer ly  d e a t h )  and those  f o r  which t h e  c o u r t  may be l e f t  

a d i s c r e t i o n  t o  impose a de te rmina te  sen tence  of a f i x e d  

number of months o r  years .  In  o t h e r  words t h e  problem is 

n o t ,  a s  wi th  most o t h e r  k i n d s  of a n t i - s o c i a l  behaviour ,  

t h a t  of determining whether c e r t a i n  k inds  of behaviour 

should be t r e a t e d  by t h e  law a s  c r i m i n a l ,  b u t  r a t h e r  of 

determining whether p a r t i c u l a r  behav iour ,  which the  law 

without  h e s i t a t i o n  regards  a s  c r i m i n a l ,  should  be 

des igna ted  i n  a p a r t i c u l a r  way. Probably  most people 

would agree  t h a t  t h e  d e s i g n a t i o n  o f  murder i s  j u s t i f i e d  

n o t  on ly  where t h e r e  i s  an i n t e n t  t o  k i l l  i n  t h e  s t r i c t  

sense  bu t  a l s o  i n  c i r c u m s t a n c e s , f a l l i n g  t o  some e x t e n t  

s h o r t  of t h a t .  C e r t a i n l y  most l e g a l  systems take  t h a t  

view, bu t  the  ways i n  which t h e y  seek  t o  achieve the  

d e s i r e d  r e s u l t  a r e  o f t e n  q u i t e  d i f f e r e n t .  Thus, s o  f a r  a s  



England and Wales a r e  concerned,  t h e  n e c e s s a r y  mental 

element f o r  murder has  r e c e n t l y  been expressed1 under 

f o u r  heads ,  v i z :  

"1) An i n t e n t i o n  t o  k i l l  any person.  

2 )  	 An i n t e n t i o n  t o  do an a c t  knowing  

t h a t  i t  i s  h igh ly  probable  ( o r ,    

perhaps ,  probable)  t h a t  i t  w i l l  

k i l l  any person.    


3) 	An i n t e n t i o n  t o  cause g r ievous  

b o d i l y  harm t o  any person.    


4 j  	 An i n t e n t i o n  t o  do an a c t  knowing  

t h a t  i t  i s  h i g h l y  probable  ( o r ,    

pe rhaps ,  probable)  t h a t  i t  w i l l  

cause  gr ievous  b o d i l y  harm t o  any 

person.  " 


3.4 We a r e  n o t  q u a i i f i e d  t o  s a y  whether o r  n o t  t h e  

E n g l i s h  approach t o  t h e  problem i s  s a t i s f a c t o r y .  ' 

C e r t a i n l y  it appears  t o  have provoked o v e r  t h e  y e a r s  a 

c o n s i d e r a b l e  number of appea l s  b o t h  t o  t h e  Court  o f  

Cr iminal  Appeal and t o  t h e  House o f  Lords. By c o n t r a s t  

t h e  S c o t t i s h  approach has  l e d  t o  v e r y  few appea l s  con

c e r n i n g  t h e  mental  element r e q u i r e d  f o r  murder, and 

g e n e r a l l y  seems t o  work wel l  i n  p r a c t i c e .  However, what 

i s  s a t i s f a c t o r y  f o r  cases  where d e a t h  has  been caused may 

n o t  be s o  s a t i s f a c t o r y  i n  c a s e s  o f  a t t empt  where .arguably 

t h e  f o c u s  o f  a t t e n t i o n  should be on t h e  a t t empt  r a t h e r  

than  on t h e  d e s i g n a t i o n  t h a t  would have been a p p r o p r i a t e  

had t h e  v i c t i m  d i e d .  

l	Smith and Hogan, Criminal Law, 5 t h  e d n . ,  pp.291, 292 ;  
and s e e  m v .  D.P.P. C19751 A . C .  55. 



3.5  Various f a c t o r s  may be r e l e v a n t  i n  determining 

whether a p a r t i c u l a r  k i l l i n g  has d i sp layed  such wicked 

r e c k l e s s n e s s  a s  t o  amount t o  murder r a t h e r  than c u l p a b l e  

homicide. The use o f  a weapon may have a bear ing  on t h e  

q u e s t i o n .  I n  H.M.A.  v .  ~ c ~ u i n n e s s 'Lord Jus t i ce -Cle rk  

Ai tch i son  s a i d :  

"People who use kn ives  and pokers  and 
h a t c h e t s  a g a i n s t  a f e l l o w  c i t i z e n  a r e  n o t  
e n t i t l e d  t o  s a y  'we d i d  no t  mean t o  k i l l 1 ,  
i f  d e a t h  r e s u l t s .  If people r e s o r t  t o  the  
use of deadly  weapons of t h i s  k ind ,  they a r e  
g u i l t y  of murder, whether o r  not  they 
in tended  t o  k i l l  . ' l  

S i m i l a r l y ,  i n  Kennedy v.  H.M.A. , 2  Lord Carmont t o l d  t h e  

j u r y  t h a t ,  s i n c e  a l e t h a l  weapon, namely a  k n i f e ,  had been 

used,  t h e y  need n o t  waste time cons ider ing  t h e  i s s u e  o f  

murder o r  cu lpab le  homicide. Notwithstanding t h e  

a p p a r e n t l y  a b s o l u t e  terms i n  which these  views were 

expressed ,  t h e s e  c a s e s  a r e  probably  n o t  a u t h o r i t y  f o r  t h e  

view t h a t  i t  w i l l  always be murder where d e a t h  r e s u l t s  

from t h e  use of a  weapon. Much w i l l ,  of  course ,  depend on 

t h e  type of weapon involved and on t h e  p a r t i c u l a r  

c i rcumstances  i n  which it came t o  be used. The use o f  a 

weapon is  probably  no more than a  f a c t o r  which may g ive  

r i s e  t o  an i n f e r e n c e  of wicked r e c k l e s s n e s s ,  bu t  i t  w i l l  

p robably  be i n  a l l  c a s e s  a  ques t ion  of degree.  

3 .6  An i n t e n t i o n  t o  commit an a s s a u l t  is  commoil t o  a 

g r e a t  many c a s e s  o f  murder b u t  t h a t  i n  i t s e l f  i s  

i n s u f f i c i e n t  t o  amount t o  murder i n  a l l  c a s e s .  The n a t u r e  

'1937 J.C. 37 a t  40. 
3
-1944 J.C. 171 a t  174.  



and g r a v i t y  o f  t h e  a s s a u l t  w i l l  be a l l - impor tan t .  Al ison 

s t a t e s 1  'hat t h e r e  must be an i n t e n t i o n  t o  i n f l i c t  an 

i n j u r y  "of  such  a  k i n d  a s  i n d i c a t e s  an u t t e r  r e c k l e s s n e s s  

a s  t o  t h e  l i f e  o f  t h e  s u f f e r e r ,  whether he l i v e  o r  d i e " ,  

and whether o r  n o t  t h a t  c r i t e r i o n  has  been s a t i s f i e d  w i l l  

of c o u r s e ,  depend on t h e  f a c t s  of each p a r t i c u l a r  c a s e .  

An echo o f  t h i s  s t a tement  is  t o  be found i n  Macdonald 2 

where i t  is s t a t e d  t h a t  "wherever t h e r e  is  gr ievous  harm 

m a n i f e s t l y  in tended ,  o r  a t  l e a s t  known t o  be a l i k e l y  

r e s u l t  of t h e  a c t  done, t h e  crime is murderff .  P o s s i b l y  

i t  was s t a t e m e n t s  such a s  these  which prompted Lord 

Avonside, i n  Cawthorne, t o  in t roduce  t h e  t h i r d  p o s s i b l e  

form of  mens r e a  f o r  murder, namely an i n t e n t  t o  do 

. b o d i l y  harm (amended by Lord Guthr ie  t o  f fg r ievous"  b o d i l y  

harm). It may be thought t h a t  an i n t e n t  t o  do g r ievous  

b o d i l y  harm is n o t  r e a l l y  a  s e p a r a t e  k ind of mens a t  

a l l  b u t  r a t h e r  a f a c t o r  from which wicked r e c k l e s s n e s s .  

i n  t h e  more g e n e r a l  sense  can be i n f e r r e d .  3 

3.7 There is some a u t h o r i t y  f o r  the  view t h a t ,  where a 

k i l l i n g  t a k e s  p l a c e  i n  t h e  course  of t h e  commission o f  

a n o t h e r  c r ime ,  i t  may f o r  t h a t  reason be regarded a s  

murder r a t h e r  than  cu lpab le  homicide. Macdonald, f o r  

example, says4 t h a t  "when dea th  r e s u l t s  from t h e  

p e r p e t r a t i o n  o f  any s e r i o u s  and dangerous cr ime,  murder 

may have been committed, a l though t h e  s p e c i f i c  i n t e n t  t o  

k i l l  be absen t" .  This  approach seems ' p a r t i c u l a r l y  t o  

'c r iminal  Law o f  Sco t land ,  i.1. 

2 ~ tp.90.  


3c f .  Gordon. 2nd edn. ,  p .  738. 


4 ~ t 
p.91.  



have been taken i n  c a s e s  where t h e  a s s o c i a t e d  crime i s  

t h a t  o f  robbery.  Hume says:  
I 

"If a  person goes ou t  armed, t o  rob on 
t h e  highway, and he a t t a c k s  a passenger ,  
who r e s i s t s ,  and i n  t h e  s t r u g g l e  h i s  
p i s t o l  d i s c h a r g e s ,  and t h e  passenger  is  
k i l l e d ,  t h i s ,  without a  doubt ,  is  murder ... 
Nay f u r t h e r ,  though t h e  robber  do n o t  c a r r y  
o u t  any mor ta l  weapon, i t  seems s t i l l  t o  be 
murder i f  a s t r u g g l e  t a k e s  p l a c e  w i t h  t h e  
p a r t y  a s s a u l t e d ,  and i n  t h e  course  of t h i s  
he f a l l s  and b reaks  h i s  neck." 

Macdonald s t a t e s 2  t h a t  . i f ,  i n  a s t r u g g l e  w i t h  al ' . .  

robber ,  t h e  v i c t i m  i s  dashed a g a i n s t  t h e  w a l l ,  o r  t o  t h e  

ground, and has  h i s  s k u l l  f r a c t u r e d ,  and d i e s ,  t h e  crime 

i s  murder". 

3.8 There is some r e l a t i v e l y  modern suppor t  f o r  t h i s  
' 

view,3 and i t  a l s o  appears t o  have been adopted by 

Lord Wheatley i n  t h e  case  of  M i l l e r  and ~ e n o v a n ~  where, i n  

charging t h e  j u r y ,  he s a i d :  

"If i n  p e r p e t r a t i n g  t h i s  crime of  robbery a  
person uses  s e r i o u s  and r e c k l e s s  v i o l e n c e  
which may cause dea th  wi thout  c o n s i d e r i n g  
what t h e  r e s u l t  may b e ,  he is  g u i l t y  o f  . 
murder i f  t h e  v io lence  r e s u l t s  i n  d e a t h  
a l though  he had no i n t e n t i o n  t o  k i l l .  
Ladies  and gentlemen, i n  view of  t h e  evidence 

'commentaries on t h e  Law of .  Scot land r e s p e c t i n g  Crimes, 
1.24, 2 5 .  

2 ~ t  9 2 .pp.91, 
3 ~ . ~ . ~ .v. F r a s e r  and Rol l ins  1920 J . C .  60, p e r  Lord Sands -

a t  63. 
4 ~ l a s g o w  High Cour t ,  November 1960, unrepor ted .  



i n  t h i s  case ,  and p a r t i c u l a r l y  the 
medical evidence a s  t o  che na ture  of :he 

blow, i f  you came t o  the conclusion :hat 

t h a t  blow was del ivered a s  the r e su l -  of 

Mi l l e r  h i t t i n g  Cremin over the head wi th    

t h i s  l a rge  piece of wood i n  order  t o  

overcome h i s  res i s tance  i n  order  tha-c 
robbery might take p lace ,  then I d i r e c t  
you i n  law t h a t  there is  no room f o r  
culpable  homicide i n  t h i s  case.  If i t  
was homicide a t  a l l ,  i n  t ha t  s i t u a t i o n  

i t  was murder." 


3.9 Although the a u t h o r i t i e s  t h a t  have j u s t  been 

r e f e r r e d  t o  appear t o  lend some support t o  the  view t h a t  

i t  is murder t o  k i l l  i n  the course of a robbery even i f  

t he re  is no o ther  evidence of wicked recklessness ,  i n  

f a c t  these cases  seem t o  have been ones where an inferenc  

of wicked recklessness  could without much d i f f i c u l t y  have 

been drawn by the  jury.. There may, however, be some 

unce r t a in ty  a s  t o  how f a r  the cou r t s  would be prepared t o  

go i n  t h i s  regard. Very recent ly  the case of Melvin v .  

H.M.A. '  may be thought t o  have c a s t  some doubt on the 

propos i t ion  t h a t  homicide i n  the course of a robbery w i l l  

always be murder. In t h a t  zase two men had been j o i n t l y  

charged with robbery and-murder. The evidence d isc losed ,  

f i r s t l y ,  t h a t  there  had been no preconcerted plan t o  

a s s a u l t  and rob the  v ic t im,  and, secondly, t h a t  the f i r s t  

accused ( ~ e l v i n )  had played a g rea t e r  p a r t  i n  the  a s s a u l t  

than h i s  CO-accused. The jury convicted Melvin of murder 

and h i s  CO-accused of culpable homicide. On appeal on 

behalf  6f Melvin i t  was argued t h a t  these v e r d i c t s  were 

incons i s t en t  i n  t h a t ,  s ince the two accused had been 

charged with ac t ing  a r t  and p a r t ,  a v e r d i c t  of culpable  

'1984 S.C.C.R. 113. 



homicide i n  respec t  of the CO-accused must exclude a 

v e r d i c t  of murder i n  respect  of the appel lan t .  In  

r e fus ing  the appeal the court  held t h a t  the jury had been 

e n t i t l e d  t o  consider  and assess  the  degree of recklessness  

displayed by each p a r t i c i p a n t  and t o  d iscr imina te  i n  t h e i r  

ve rd i c t  a s  t o  the q u a l i t y  of the crime committed by each. 

Presumably i f  the vict im had not died i n  t h i s  case then,  

on the au tho r i ty  of Cawthorne, the jury would have been 

e n t i t l e d  t o  f ind  Melvin, but  not h i s  CO-accused, g u i l t y  of 

attempted murder. Whatever the consequences of the 

decis ion i n  Melvin f o r  the doc t r ine  t h a t  homicide i n  the 
course of robbery w i l l  always be murder, i t  seems t h a t  

such a doc t r ine  i s  a t  l e a s t  r e s t r i c t e d  t o  cases  of robbery 

and does not extend t o  o ther  cases  where death occurs  i n  

the course o f ,  o r  a s  a r e s u l t  o f ,  the'commission of 

another  crime. I t  might be otherwise i f  cons t ruc t ive  

malice,  a s  it is understood i n  England, were p a r t  of the  

law of Scotland; bu t ,  except perhaps f o r  a t r a c e  of i t  

i n  r e l a t i o n  t o  robbery cases ,  i t  seems c l e a r  t h a t  such a 

doc t r ine  does not  f e a t u r e  i n  Scots law. 1 

3.10 If Gordon i s  r i g h t  i n  h i s  suggestion t h a t  the 

d e f i n i t i o n  of murder owes more t o  a moral judgment of an 

o f f ende r ' s  behaviour than t o  any log ica l  o r  r a t i o n a l  

ana lys i s  of the mental elemeht t h a t  should cha rac t e r i s e  

such a crime, the r e s u l t  i s  t h a t  a very f i n e  and, according 

t o  Gordon, f l e x i b l e  l i n e  w i l l  separate  the  crime of murder 

from t h a t  of culpable  homicide. Leaving as ide  f o r  the 

'see Brennan v. H.M.A. 1977 S.L.T. 151, and the views 
expressed there in  on the English case 0f 'D.P.P .  v. Beard 
C19201 A.C. 479 where i t  was held t o  be murder i f  a woman 
died a s  the r e s u l t  of a rape. 



moment t h e  s p e c i a l  c i rcumstances  t h a t  may r e s u l t  i n  a 

v e r d i c t  of cu lpab le  homicide ( s u c h  as  diminished 

r e s p o n s i b i l i t y  o r  p rovoca t ion)  b o t h  murder and cu lpab le  

homicide can r e s u l t  from a  r e c k l e s s  a c t ,  and t h e  o n l y  

d i s t i n c t i o n  between them may be i n  the  degree o f  wicked- 

ness  t h a t  t h e  p a r t i c u l a r  a c t  is thought t o  d i s p l a y .  So 

f a r  a s  a t t empts  a r e  concerned,  however, the  case  of 

Cawthorne has  e s t a b l i s h e d ,  o r  a t  l e a s t  confirmed, t h a t ,  

where t h e r e  is  wicked r e c k l e s s n e s s  of a k ind s u f f i c i e n t  

t o  amount t o  murder i f  d e a t h  were the  r e s u l t ,  then t h e  

crime i s  one of a t t empted  murder i f ,  perhaps q u i t e  by 

chance,  d e a t h  does n o t  r e s u l t .  It i s  no t  c l e a r  t h a t  t h e  

same approach t o  a t t e m p t s  has  e v e r  been taken,  a t  l e a s t  

i n  p r a c t i c e ,  i n  r e l a t i o n  t o  cu lpab le  homicide. Al ison 1 

s t a t e s  c l e a r l y  t h a t :  

"An a t t empt  t o  commit homicide,  ..., does 

n o t  n e c e s s a r i l y  i n f e r  an i n t e n t  t o  murder  

because t h e  c i rcumstances  may be such a s    

r ender  i t  o n l y  c u l p a b l e  o r  j u s t i f i a b l e . "  


and f u r t h e r  

"If t h e  s i t u a t i o n  o f  t h e  p a r t i e s  dur ing the  
s c u f f l e  h a s  been such t h a t  t h e  pannel ,  had 

the  wounded man d i e d ,  would have been g u i l t y  
of cu lpab le  homicide o n l y ,  he i s  e n t i t l e d  t o t h e  
b e n e f i t  o f  t h e  same e x t e n u a t i n g  cir-umstances i n  
diminishing. ,  t h e  e x t e n t .  o f  h i s  punishment. " 

This  l i n e  of argument would appear t o  support  a 

con ten t ion  f o r  t h e  e x i s t e n c e  o f  t h e  crime of a t tempted 

cu lpab le  homicide. According t o  or don^ t h e r e  is  no 

record  o f  any such  charge having been brought i n  Scot land 

'1.165. 
2nd edn . ,  p .  267 .  



(Al i son  c i t e s  no a u t h o r i t i e s  f o r  h i s  view) b u t ,  i f  

Cawthorne i s  a suppor tab le  d e c i s i o n ,  t h e r e  seems no good 

reason i n  l o g i c  why a r e c k l e s s  a c t  which would have 

j u s t i f i e d  a charge o f  cu lpab le  homicide had a person d i e d  

should n o t  be charged a s  a t tempted c u l p a b l e  homicide where 

the  person s u r v i v e d .  To s a y  t h a t ,  however, i s  t o  beg the 

ques t ion  which i t  i s  the  purpose o f  t h i s  Memorandum t o  

examine. 



PART I V  - ATTEMPTS I N  SCOTS LAW 

4 . 1  There a r e  two e lements  i n  any a t tempted crime j u s t  

a s  t h e r e  a r e  i n  r e l a t i o n  t o  completed c r imes ,  namely mens 
-r e a  and a c t u s  reus .  Although, i n  r e l a t i o n  t o  a t tempted 

murder, t h e  case  of Cawthorne has  focussed  a t t e n t i o n  on 

t h e  former,  t h e  l a t t e r  deserves some c o n s i d e r a t i o n  i n  o r d e r  

t o  determine a l l  t h e  p o s s i b l e  consequences o f  t h a t  case .  

4 . 2  Sco t s  law is  probably n o t  e n t i r e i y  c l e a r  and 

c o n s i s t e n t  a s  t o  what a c t u s  r e u s  is necessa ry  b e f o r e  mere 

p r e l i m i n a r y  p r e p a r a t i o n s  can be regarded  as amounting t o  

an a t t empt  t o  commit a crime. I n  H.M.A. v. Tannah i l l  and 

~ e i l s o n '  it  was s a i d 2  t h a t  f o r  a t t empt  t h e r e  must be 

ltsome o v e r t  a c t ,  t h e  consequences of which cannot be  

r e c a l l e d  by t h e  accusedt t ,  and t h i s  approach t o  a t t empts  

h a s  been repea ted  i n  a t  l e a s t  one subsequent case .  3 

These were b o t h ,  however, c a s e s  where t h e  evidence 

d i s c l o s e d  no more than a sugges t ion  t h a t  a f r a u d  might be 

committed and t h e  views expressed n o t  o n l y  went beyond 

what was necessa ry  t o  d i spose  o f  t h e s e  c a s e s  b u t  a l s o  a r e  

a t  odds wi th  o t h e r  c a s e s  which sugges t  t h a t  an a t tempted 

crime may have been committed a t  a s t a g e  s h o r t  of t h a t  a t  

which the  f i n a l  chain  of e v e n t s  i s  i r r e c o v e r a b l e .  

4 . 3  It has  been he ld  t o  be a r e l e v a n t  charge of 

a t tempted murder where a  person p laced  poison i n  a  tea

p o t  from which t h e  in tended v i c t i m  was expected t o  d r i n k  

'1943 J.C. 150. 

. *Per Lord Wark a t  153. 

orto ton v.  Henderson 1956 J . C .  55. 



h e r  tea . '  I n  t h a t  case  t h e  consequences o f  t h e  a c t  were 

no t  incapab le  of being r e c a l l e d  s i n c e  t h e  accused could  

have removed t h e  t eapo t  o r  warned t h e  v i c t i m  b e f o r e  the  

t e a  was consumed; but  the  accused had performed t h e  l a s t  

a c t  necessa ry  t o  b r i n g  about murder. Support  f o r  t h e  l a s t  

a c t  theory of a t t empts  is  a l s o  t o  be found i n  o t h e r  c a s e s .  2 

4 . 4  A r a t h e r  more f l e x i b l e  approach t o  t h e  a c t u s  r e u s  

of a t t empts  a l s o  h a s  t h e  support  of some persuas ive  

j u d i c i a l  a u t h o r i t y .  I n  H.M.A. v .  ~ a m e r o n s ~Lord J u s t i c e -  

General Dunedin (who had consu l ted  s e v e r a l  o t h e r  judges 

be fore  d i r e c t i n g  t h e  j u r y )  s a i d  i n  h i s  charge t h a t  t h e  

r d o t  o f  the  whole mat te r  was " t o  d i s c o v e r  where p r e p a r a t i o n  

ends and where p e r p e t r a t i o n  begi'ns. I n  o t h e r  words, i t  i s  

a q u e s t i o n  of degree ,  and when i t  i s  a q u e s t i o n  of degree 

i t  i s  a j u r y  question".^ In  t h a t  c a s e  t h e  accused were 

zharged wi th  a t t empt ing  t o  de f raud  an insurance  company. 

There was evidence of a s imula ted  robbery b u t  no evidence 

t h a t  a formal c la im had been submit ted ( a l t h o u g h  t h i s  had 

been reques ted  by t h e  company). Thus t h e  l a s t  a c t  

necessa ry  f o r  p e r p e t r a t i o n  of t h e  a t t empt  had n o t ,  s o  f a r  

a s  t h e  evidence d i s c l o s e d ,  taken p l a c e  and,  on t h a t  same 

evidence,  t h e  accused could s t i l l  have repen ted  and 

proceeded no f u r t h e r  wi th  t h e i r  scheme. Notwithstanding 

t h a t ,  t h e  accused were conv ic ted .  

'.Tanet Ramage (1825) Hume, i . 2 8 ;  and s e e  Samue.1 Tumbleson 
(1863) 4 I r v .  426. 

7
'See,e.g. ,  H.M.A. v .  Semple 1937 J.C. 41; Angus v .  H.M.A. 

1935 J . C .  1 ;  Dalton v.  H.M.A. 1951 J.C. 76. 



4 . 5  There is  no recen t  S c o t t i s h  a u t h o r i t y  on t h e s e  

matze rs  b u t  S h e r i f f  or don' ven tures  tne  op in ion  'hat 

t h e  Camerons l i n e  is  more l i k e l y  t o  be fol lowed today 

than  any of t h e  o t h e r  a u t h o r i t i e s .  In  r e l a t i o n  t o  t h a t  

c a s e  he s a y s :  

" i t  has  one ines t imable  advantage a s  a 
working a u t h o r i t y ,  and t h a t  i s  i t s  vague
n e s s .  I t  o f f e r s  an impressive-sounding 
and a p p a r e n t l y  p r e c i s e  r a t i o n a l i s a t i o n  f o r  
doing j u s t i c e  i n  any p a r t i c u l a r  case :  if  
t h e  j u r y  t h i n k  t h e  accused should be 
punished f o r  what he d i d  they w i l l  
c h a r a c t e r i s e  what he d i d  a s  p e r p e t r a t i o n ;  
if t h e y  do n o t ,  they  w i l l  c h a r a c t e r i s e  i t  
a s  p r e p a r a t i o n .  What was a ques t ion  o f  law 
r e l a t e d  t o  i d e a s  about how r e s t r i c t e d  t h e  
scope o f  c r i m i n a l  law should b e ,  becomes a 
value-judgment r e l a t e d  t o  t h e  j u r y ' s  a s s e s s 
ment o f  blameworthiness. That such an 
approach is  i n  l i n e  wi th  t h a t  adopted i n  
o t h e r  a r e a s  o f  Scots  law [murder, i n s a n i t y  
and diminished r e s p o n s i b i l i t y ] ,  i n c r e a s e s  
t h e  l i k e l i h o o d  t h a t  Camerons w i l l  be 
endorsed by t h e  Criminal Appeal Court  if 
and when t h e  occasion a r i s e s . "  

4 . 6  Returning t o  t h e  ques t ion  of i n  a t t e m p t s ,  

or don^ makes t h e  genera l  s t a tement  t h a t  "when i t  i s  s a i d  

t h a t  A was g u i l t y  of an a t tempt  t o  commit a p a r t i c u l a r  

crime what i s  u s u a l l y  meant is  t h a t  he was t r y i n g  t o  

c r e a t e  t h e  r e l e v a n t  a c t u s  r e u s .  If t h i s  is t h e  c o r r e c t  

approach then o n l y  crimes of i n t e n t  can be a t t empted tw.  

Th is  view is of  course  a t  odds wi th  t h e  d e c i s i o n  i n  

Cawthorne, a t  l e a s t  s o  f a r  a s  a t tempted murder i s  con

cerned .  The p o s s i b l e  consequences of t h a t  d e c i s i o n  w i l l  

be examined i n  t h e  next p a r t  of t h i s  Memorandum. 

2nd edn. , p .  2 6 3 .  



-- 

PART V - THE CONSEQUENCES OF THE DECISION 
IN CAWTHORNE 

5 . 1  The f i r s t  p o i n t  t o  no te  i n  t h i s  connect ion i s  t h a t  

murder and cu lpab le  homicide,  and t h e r e f o r e  at tempted 

murder, a r e  u s u a l l y  l i n k e d  50 some form of  a s s a u l t 1  and, 

by v i r t u e  of the  cumulative method of l i b e l l i n g  used i n  

Scot land,  a r e  always d e a l t  w i t h  i n  e f f e c t  a s  an 

aggravat ion of any such a s s a u l t .  For t h a t  reason the  

a c t u s  r e u s  o f  an a t t empt  t o  murder w i l l  always be c l o s e l y  

bound up wi th  t h e  a c t u s  r e u s  o f  t h e  a s s a u l t ;  and indeed 

t h e r e  may be a fundamental q u e s t i o n  a s  t o  whether 

a t tempted murder can even be cons idered  by t h e  c o u r t  i n  

c i rcumstances  where t h e  accompanying a s s a u l t  has  n o t  

i t s e l f  been f u l l y  proved. Although i t  should i n  theory  

be p o s s i b l e  t o  charge a person w i t h  a t tempted a s s a u l t  and 

a t tempted murder, i t  is thought  t h a t  t h i s  is n o t  done i n  

p r a c t i c e  so  t h a t  a charge o f  a t t empted  murder w i l l  

normally have t o  be seen i n  t h e  c o n t e x t  of a completed 

a s s a u l t .  But, s i n c e  an a s s a u l t  is n o t  n e c e s s a r i l y  a 

s i n g l e  se l f -con ta ined  a c t  and may c o n s i s t  of a s e r i e s  o f  

a c t s ,  how is one t o  say  t h a t  any a s s a u l t  i s  complete and 

how is  one t o  regard  an a l l e g a t i o n  o f  a t tempted murder . 

t h a t  may be l i n k e d  t o  a g iven  i n c i d e n t ?  

5 .2  Suppose t h a t ,  w i t h  i n t e n t  t o  e f f e c t  a robbery,  A 

p r e s e n t s  a loaded gun a t  B .  A is prepared t o  f i r e  the  

gun i f  necessa ry  b u t  o n l y  f o r  t h e  purpose of f r i g h t e n i n g  

B. He has  no i n t e n t i o n  o r  d e s i r e  t o  cause  B any phys ica l  

harm. Standing the  a u t h o r i t i e s  on t h e  use  o f  f i r e a r m s ,  

and on dea th  r e s u l t i n g  from a robbery,  t h e r e  seems l i t t l e  

art from excep t iona l  c a s e s ,  such a s  p u t t i n g  poison i n  
a p e r s o n ' s  t e a :  s e e  pa ra .4 .3  above. 



doubt t h a t  i f ,  contrary t o  A's i n t en t ion ,  t he re  was a 

s t ruggle.between him and B i n  the course of which the  gun 

went o f f  k i l l i n g  B ,  then A would probably be g u i l t y  of 

murder by v i r t u e  of an appl ica t ion  of the tes t  of wicked 

recklessness .  Standing the case of Cawthorne t h a t  same 

wicked recklessness  should j u s t i f y  a convict ion of 

attempted murder if f o r t u i t o u s l y  B d id  not  d i e ,  bu t  there  

,must be. a quest ion i n  such a case a s  t o  the  s t age  t h a t  

would requi-re t o  be reached before such a charge would 

succeed. Merely t o  present  a gun a t  someone is  an 
a s s a u l t  and arguably t h a t  s tage ,  i n  view of t he  case of 

Camerons on the one hand and Cawthorne on the  o t h e r ,  

should s u f f i c e  f o r  a re levant  charge of attempted murder. 

In  p r a c t i c e ,  however, i t  seems unl ike ly  t h a t  such a course 

would be followed. Probably attempted murder would only 

be charged i f  the s tage  had been reached when the  gun 

went of f  and, even then, perhaps only i f  the  b u l l e t  

a c t u a l l y  s t ruck  and in jured ,  but d id  not  k i l l ,  B. While 

such an approach i s  l i k e l y ,  and seems on one view t o  

accord with commonsense, i t  i s  not e n t i r e l y  l og ica l  i f  

f u l l  expression were t o  be given t o  the decis ion i n  

Cawthorne. Such a problem would not a r i s e ,  of course,  i f  

4qat temptt twere t o  be given i t s  na tu ra l  meaning of an 

e f f o r t  t o  br ing  about some desired r e s u l t ;  but  i t  should 

be added t h a t  i n  t h a t  event the f i c t i t i o u s  i nc iden t  

pos tu la ted  above could never r e s u l t  i n  a charge of 

attempted murder though, i f  death r e su l t ed ,  it could 

r e s u l t  i n  a charge of murder. While t h i s  may appear t o  be 

paradoxical i t  is only so  i f  one seeks t o  determine the  

na ture  of an attempt by reference t o  the charac te r  of a 

completed.crime: i t  is  not so i f  one concentrates  on the 

concept of attempt by i t s e l f .  



5.3 A further problem that could arise from the 

decision in Cawthorne concerns diminished responsibility 

and provocation. These may be pleaded in response to a 

charge of murder, not as defences but as a means of 

reducing what would otherwise have been a conviction for 

murder to one for culpable homicide; and they may be 

pleaded both where the homicide was intentional in the 

strict sense and where it was the result of wicked 

recklessness. If attempted murder is satisfied by the 

same mens rea as murder itself, it would seem reasonable 

that diminished responsibility or provocation should be 

pleadable against the lesser charge just as much as they 

are against the greater.1 There do not appear to be any 

reported cases where this has been done, and of course 

the consequence would have to be a conviction for 

attempted culpable homicide which, as has been seen, is a 

charge which appears never to have been used. That apart, 

it may be thought that it would he reasonable to allow 
diminished responsibility or provocation to mitigate a 

charge of attempted murder where the attempt involved, or 

was said to involve, an intent to kill. In practice 

such mitigation probably-would arise in the sense that  , 

diminished responsibility on the part of the accused  


might render it impossible to prove an intention to kill  


and, if the act were committed under provocation, it  


would be open to the court to take account of that at the  


stage of sentence. But, where the mens rea is merely  


wicked recklessness, one at once encounters formidable  


conceptual difficulties in the notion that one can do 


something recklessly, but without fvll mental  


'see Alison, 1.165 quoted at para.3.10 above.  




-- 

r e s p o n s i b i l i t y ,  and ye t  be. convicted of a t tempting t o  

br ing  about the end r e s u l t .  1 

5.4 This of course i s  one of the major d i f f i c u l t i e s  

about the  Cawthorne decis ion,  and is the  one on which 

M r  Morton has p r i n c i p a l l y  concentrated i n  h i s  paper. The 

Scots d e f i n i t i o n  of murder, i n  so f a r  a s  i t  allows f o r  a 

mens r e a  of recklessness  a s  well a s  i n t e n t i o n  i n  the  

s t r i c t  sense,  may be open t o  t h e o r e t i c a l  c r i t i c i s m  but  

can be j u s t i f i e d  on grounds of mora l i ty  and publ ic  po l icy  
and on the  b a s i s  t h a t  i t  does not appear t o  give r i s e  t o  

problems o r  d i f f i c u l t i e s  i n  p rac t i ce .  When, however, the  

same approach i s  extended t o  the  concept of a t tempts  the 

c o n f l i c t  with the  normal meaning of t h a t  word i s  s t r i k i n g l y  

obvious. 

5.5 I n  h i s  paper M r  Morton has drawn a t t e n t i o n  t o  some 

of the  p r a c t i c a l  d i f f i c u l t i e s  t h a t  can a r i s e  because of 

the  e f f e c t s  of the Cawthorne dec is ion ,  and i n  p a r t i c u l a r  

he suggests  t h a t  i t  is  Crown Office p r a c t i c e  t o  charge 

attempted murder, notwithstanding Cawthorne, only i n  those 

cases  where a  wickedly reckless  a t t a c k  has r e s u l t e d  i n  

extremely se r ious  i n j u r i e s .  If t h i s  is . r i g h t ,  i t  may be 

quest ionable whether there  is any p a r t i c u l a r  advantage 

from a publ ic  po l icy  point  of view i n  fol lowing such a  

course. Such cases  w i l l  normally contain within the  

attempted murder charge a l l ega t ions  of a s s a u l t  t o  severe 

i n j u r y  and danger of l i f e  and, assuming t h a t  these  

a l l ega t ions  a r e  proved, an addi t iona l  f i nd ing  of g u i l t  of 

attempted murder may make l i t t l e  o r  no d i f f e r ence  t o  the 

his has been described a s  " log ica l ly  repugnant": see  

para.6.5 below. 




i 

sentence t h a t  is imposed. On the  o t h e r  hand a 
conv ic t ion  of at tempted murder appear ing i n  a l ist of 
previous  conv ic t ions  is l i k e l y  t o  be i n t e r p r e t e d  i n  t h e  
sense  o f  Ithe has  p rev ious ly  t r i e d  t o  murder someone" 
whereas i n  f a c t  t h e  conv ic t ion  may have a r i s e n  r a t h e r  
from a "wicked reck lessnessn  s o r t  of i n c i d e n t .  Th i s  is 
p o t e n t i a l l y  mis leading and could ,  i n  c e r t a i n  
c i rcumstances ,  be p r e j u d i c i a l .  M r  Morton is probably 
r i g h t  i n  say ing  t h a t ,  if  t h e  Crown were t o  adopt the  
Cawthorne d e c i s i o n  i n  a l l  c a s e s  where t h e r e  would have 

been a charge of murder had dea th  ensued, j u r i e s  would be 
most r e l u c t a n t  t o  fo l low t h a t  d e c i s i o n  except  perhaps i n  
t h e  most extreme c a s e s ,  b u t  t h e r e  can be no guarantee  

t h a t  t h i s  would be so .  

5.6 I t  could be argued t h a t  i n  Cawthorne t h e  c o u r t  
made t h e  mis take o f  equa t ing  an a t tempted crime with  an 
uncompleted crime r a t h e r  than concen t ra t ing  on t h e  

concept of a t tempt  i t s e l f ,  and recognis ing t h a t  t h i s  must 
involve some sense  o f  purpose and i n t e n t i o n  which a r e ,  by 
d e f i n i t i o n ,  absent  from crimes of r e c k l e s s n e s s .  Reckless 
d r i v i n g  'is a well-known crime of  r e c k l e s s n e s s  b*, 
a l though i t  has  been he ld  r e l e v a n t  t o  charge an a t tempt  

t o  commit a s t a t u t o r y  offence notwi ths tanding t h a t  t h e  
s t a t u t e  i t s e l f  makes no p rov i s ion  f o r  t h a t , '  i t  would 
presumably be regarded a s  r a t h e r  absurd t o  charge 
a t tempted r e c k l e s s  d r i v i n g .  That,  o f  course ,  is r a t h e r  
d i f f e r e n t  fiom attempted murder s i n c e  the  crime i n  reck- 
l e s s  d r i v i n g  is found i n  the  d r i v i n g  i t s e l f  without 

re fe rence  t o  any consequence. On t h e  o t h e r  hand s e c t i o n  1 

' ~ i l s o n  and Forbes v. Morton, High Court on Appeal, J u l y  
1975. unrepor ted.  



of the  Road T r a f f i c  Act 1972 ( a s  amended) makes i t  a crime 

t o  cause a dea th  by r eck le s s  dr iving.  Since non- 

i n t e n t i o n a l  murder could be described a s  causing a dea th  

by  wickedly r eck le s s  conduct, the analogy here is much 

c l e a r e r .  If a d r i v e r  drove r eck le s s ly  and s t ruck  a  

pedes t r ian  but  f o r t u i t o u s l y  d id  not k i l l  him then,  by an 
app l i ca t ion  of t he  Cawthorne p r inc ip l e ,  i t  should be 

poss ib le  t o  charge him with an attempt t o  cause death by 

r eck le s s  d r iv ing  bu t ,  so  f a r  a s  i s  known, such a  charge 

has never been brought aga ins t  anyone and, even i f  i t  

were, i t  may be doubted whether i t  would be r e a d i l y  

accepted by a  jury.  



PART V1 - OTHER JURISDICTIONS 

6.1 In England and Wales the law of attempts has  

recently been given statutory form in the Criminal  

Attempts Act 1981. In relation to the actus reus  

necessary to amount to an attempt, the statute appears to  

adopt the approach that was taken by Lord Justice-General  

Dunedin in the case of ~amerons,' and in relation to  

-rea the statute restricts itself to the concept of intent. 
Section l(1) is in the following terms: 

"If, with intent to commit an offence to  

which this section appiies, a person does  

an act which is more than merely  

preparatory to the commission of'the  

offence, he is guilty of attempting to  

commit the offence."  


6.2 This statute gave effect to recommendations made 

by the Law Commission for England and wales2 and gave 

statutory effect to the leading English decisions on the 

matter of mens rea. In R .  v. Whybrow3 Lord Goddard C.J. 
had said that "if the charge is one of attempted murder, 

the intent becomes the principal ingredient of the 

crime" ,land in 5. v. oha an^ James L. J. said that there 
must be proved I f . . .  a decision to bring about, in so far 

as it lies within the accused's power, the commission of 

the offence which it is alleged the accused attempted to 

commit". 

l see para - 4 . 4  above. 

2(1980)Law Corn. No -102.  


3(>951) 35 Cr.App.R. 141. 


4 ~ t147. 


5[~97sl Q.B. 1 at 11.  




6.3 A s i m i l a r  approach t o  the mens r e a  necessary f o r  

a t tempts  under English law i s  t o  be found i n  Aus t r a l i a  1 

and i n  canadae2 Smith and ~ o g a n , ~  a previous e d i t i o n  i n  

of t h e i r  work on Criminal Law wr i t ten  before  the  passing 

of the  Criminal Attempts Act, suggested t h a t  South 

African law takes  the same approach a s  Scots law, but  the  
case r e l i e d  on f o r  t h a t  suggestion4 i n  f a c t  i n d i c a t e s  

something s l i g h t l y  d i f f e r e n t .  In  t h a t  case a farmer,  who 

suspected t h a t  a vehic le  being dr iven near  'h i s  farm was 

being used t o  s t e a l  h i s  s tock and o the r  proper ty ,  f i r e d  a 

r i f l e  a t  the headl ights  of the vehicle .  He apparent ly 
had no i n t e n t i o n  of i n iu r ing  any of the  occupants far 

l e s s  of k i l l i n g . a n y  of them. In  f a c t  one of the occupants 

' ~ r e t t  and Waller, Criminal Law, 4 th  edn  , (1978) 411. The 
Law Reform Commission i n  Vic tor ia  has  recommended i n  i t s  
Working Paper "Murder: Mental Element and Punishment" 
published i n  May 1984 t h a t  the  d e f i n i t i o n  of murder be 
amended, vis-a-vis mens rea ,  t o  read: 

"A person s h a l l  be t r e a t e d  a s  having the  r e q u i s i t e  
mental element f o r  the crime of murder i f  bu t  
only i f  
( a )  	h i s  purpose o r  one of h i s  purposes was t o  

cause the  death of some person (whether 
the person k i l l e d  o r  n o t )  ; o r  

( b )  	 he knew o r  believed t h a t  h i s  ac t ions  o r  
omissions would cause the  death of some 
person (whether the person k i l l e d  o r  n o t ) ;  
o r  

( c )  	 he knew o r  believed t h a t  there  was a 
s u b s t a n t i a l  r i s k  t h a t  h i s  ac t ions  o r  
omissions would cause the  dea th  of some 
person (whether the person k i l l e d  o r  no t ) . "  

'~anadian  Criminal Code, S .  24 ( 1). 

3 ~ r i m i n a l  Law, 4 th  edn  ,p. 247, footnote  13. 

4 ~ .v. 1970 ( 4 )  S .A .-	 510. 



received s l i g h t  grazes,  and the farmer was charged with,  

and convicted o f ,  attempted murder. In r e fus ing  the  

appeal aga ins t  conviction the court  seems t o  have r e l i e d  

l a r g e l y  on two matters .  The f i rs t  was the  a u t h o r i t a t i v e  

s tatement  i n  an e a r l i e r  case tha t :  

"The expression ( i n t e n t i o n  t o  k i l l f  does 
n o t ,  i n  law, necessar i ly  requi re  t h a t  the  
accused should have appl ied h i s  w i l l  t o  
compassing the  death of the deceased. It 
is s u f f i c i e n t  i f  the accused sub jec t ive ly  
foresaw the  p o s s i b i l i t y  of h i s  a c t  causing 
dea th  and was reckless  of such r e s u l t .  ... 
The f a c t  t h a t  ob jec t ive ly  the accused ought 
reasonably ta have foreseen such a 
p o s s i b i l i t y  is not s u f f i c i e n t . "  

The second mat te r  taken i n t o  account by the c o u r t  was a 

passage i n  the cross-examination of the  accused. In  the 

r epo r t  t h i s  is reproduced only i n  Afrikaans, b u t  t h e  

e f f e c t  of  i t  appears t o  be t h a t  the accused aclmowledged 

t h a t  he foresaw the  p o s s i b i l i t y  t h a t  the  s h o t s  from h i s  

r i f l e  might cause death. While t h i s  c e r t a i n l y  involves 

an ex tens ion  of the normal meaning of the  word *' intent1* 

and the re fo re  of the concept of a t tempt ,  t he  consequence 

is not  pe-rhaps so  extreme a s  i n  Scots law where of course 

"wicked recklessness"  is measured ob jec t ive ly  and, i n  a 
sense ,  r ega rd l e s s  of the ac tua l  thought processes ,  i f  

any, of the accused. The Canadian Law Reform Commission 

i n  May 1984 published proposals f o r  the reform of  

Canadian c r imina l  laws1 and have recommended t h a t  reck- 

l e s s  homicide be d e a l t  with a s  a l e s s e r  crime from 

i n t e n t i o n a l  homicide although a t  the moment i n t e n t i o n a l  

l ~ a wReform Commission of Canada Working Paper No. 33. 



and reckless homicide are classed as murder. These 

proposals do not deal with attempted murder and homicide.  


6.4 In the U.S.A. the position appears a little  


confusing. The Model Penal code1 defines murder as  


follows: 


I t . . .  criminal homicide constitutes murder when:  


'(a) it is committed purposely or  

knowingly; or 


(b) 	it is committed recklessly under  

circumstances manifesting extreme  

indifference to the value of  

human life."  


This, it will be noticed, is not very different from the  


way in which the crime is described in Scotland. The Code  


also contains a definition of criminal attempt2 which is  


as follows:  


"A person is guilty of an attempt to commit a 
crime if, acting with the kind of culpability 
otherwise required for commission of the 
crime, he: 

(a) purposely engages in conduct which  

would constitute the crime if the  

attendant circumstances were as he  

believed them to be; or 


(b) when causing a particular result is  

an element of the crime, does or  

omits to do anything with the purpose  

of causing or with the belief that it  

will cause such result without further  

conduct on his part; or 




( c )  	 purposely does o r  omits t o  do 
anything which, under the 
circumstances as he bel ieves 
them t o  be ,  i s  an ac t  o r  
omission c o n s t i t u t i n g - a  sub- 
s t a n t i a l  s t e p  i n  a course of 
conduct planned t o  culminate i n  
h i s  commission of the crime." 

6.5 The e f f e c t  of t h i s  is  not e n t i r e l y  c l e a r .  On one 

view p a r t  (a) of the  foregoing de f in i t i on  of attempt.  

taken with the  d e f i n i t i o n  of murder, could produce the 

same r e s u l t  a s  i n  Cawthorne. On the  o ther  hand i f  one 

appl ies  p a r t  ( b ) ,  i t  would appear t o  suggest t h a t  i n t e n t  

is necessary i n  r e l a t i o n  t o  the p a r t i c u l a r  r e s u l t  i n  

quest ion,  and t h i s  would of course apply i n  a case of 

attempted murder. The case  of  People v.  ~ r o w n l  sheds 

some l i g h t  on the  reasoning appl ied i n  t h i s  a rea .  In  

t h a t  case the  defendant had been involved i n  an argument 

with h i s  estranged wife ,  i n  the course of which he had 

wielded a kn i f e  and she had been cu t .  He was charged 

with attempted murder but  convicted of attempted 

manslaughter. He appealed on the  ground t h a t  there  was 

no such crime and t he  Supreme Court reduced the v e r d i c t  

t o  one of a s s a u l t  i n  t he  second degree , s ta t ing  t h a t  t h ree  

elements went t o  make up an attempted crime: (1) the 

i n t e n t  t o  commit t he  crime; ( 2 )  the performance of an 
a c t  toward the  commission of the crime; (3) f a i l u r e  t o  

consummate the crime. "There must be an i n t e n t  t o  commit 

a s p e c i f i c  crime i n  o rde r  t o  cons t i t u t e  an attempt.  A n  

attempt t o  commit manslaughter i s  apparent ly a contra 

d i c t i on  because t h e  s p e c i f i c  crime of manslaughter 

(Supreme Court) 1964, 21 AD 2d 738 quoted by Vorenberg  

Criminal.Law and Procedure 2ndedn.,p.412.  




involves  no i n t e n t  and an a t t empt  t o  commit a crime whose 

d i s t i n g u i s h i n g  element i s  l a c k  of i n t e n t  i s  l o g i c a l l y  
repugnant."  If t h a t  reasoning were a p p l i e d  t o  a t tempted 

murder i t  would seem t o  r u l e  o u t  t h e  p o s s i b i l i t y  o f  a 

f i n d i n g  o f  g u i l t  i n  c i rcumstances  where t h e  conduct was 

of such r e c k l e s s n e s s  a s  would have amounted t o  murder i f  

the  v i c t i m  had d i e d  bu t  where dea th  has  n o t  occurred.  

According t o  the  Model Penal code1 r e c k l e s s n e s s  i s  an 

a l t e r n a t i v e  t o  i n t e n t ,  no t  a  means of e s t a b l i s h i n g  i n t e n t ;  

and l o g i c a l l y ,  i f  i n t e n t  is necessa ry  t o  t h e  commission of  
an a t tempted cr ime,  i t  i s  n o t  p o s s i b l e  t o  be g u i l t y  o f  

a t tempted murder by r e c k l e s s n e s s .  



PART V11 - OPTIONS FOR REFORM 

7.1 We have s e t  out i n  the e a r l i e r  p a r t s  of  t h i s  

Consul tat ive Memorandum the present  s t a t e  of the law on 

attempted murder, and i n  Par t  V the problems which may be 

thought t o  a r i s e  from the decis ion i n  Cawthorne. We have 

a l s o  r a i s e d  the question whether the l i b e l l i n g  of 

attempted murder i n  cases  of wicked recklessness  i n  f a c t  

s e rves  any usefu l  purpose. We have a l so  suggested t h a t  

both subs tan t ive  law and p rac t i ce  may give r i s e  t o  

apparent  paradoxes and i l l o g i c a l i t i e s .  The views of  

consul tees  a r e  sought on whether o r  no t  t he  present  law 

of attempted homicide is s a t i s f a c t o r y .  In the  event 

t h a t  t he  present  law is  thought t o  be unsa t i s f ac to ry ,  

poss ib l e  opt ions f o r  change o r  reform a r e  considered 

be low. 

Changes i n  p rac t i ce  

7 .2  The most obvious p r a c t i c a l  way t o  avoid the  

d i f f i c u l t i e s  of charging attempted murder i n  the  case of 

r eck le s s  conduct is f o r  the Crown t o  r e f r a i n  from 

l i b e l l i n g  attempted murder i n  such cases .  It i s  most 

o f t e n  the case t h a t  such charges contain n a r r a t i v e s  of 

completed a s s a u l t s ,  t o  severe i n j u r y  and/or permanent 

disf igurement  o r  t o  the danger of l i f e ,  and, where the re  

is no evidence of  ac tua l  i n t en t ion  t o  k i l l  as opposed t o  

recklessness  a s  t o  the consequences of t he  a s s a u l t ,  a 

charge of aggravated a s s a u l t  alone could be brought. 

The ju ry  would then requi re  t o  address i t s  mind t o  an 

ob jec t ive  assessment of the harm caused o r  t he  r i s k  

caused t o  l i f e ,  r a t h e r  than t o  deciding whether t he  

conduct o f  the accused was such t h a t  i f  the  v ic t im had 



died the jury would have convicted him of murder. As has  


previously been suggested1 it may be questionable whether  


the absence of the words "and you did attempt to murder  


him" in the indictments in such cases would have any  


consequences for the sentence imposed on conviction.  


7.3 A possible alternative to a charge of attempted  


murder in some cases of recklessness is the common law  


.crime of "culpable and reckless conduct".  	Such a charge 

is comparatively rarely used, perhaps because as 

Lord Hunter pointed out in W. v. H.M.A:~ the authorities 
are less than easy to rationalise, but it is nevertheless 

available to cover the situation where conduct which is 

highly culpable and reckless has caused danger to the 

lieges generally or injury to a particular individual. 

The most recently reported case3 dealt with a 14-year-old 

who was charged that he did "with wicked disregard for the 

consequences, culpably and recklessly drop or throw a 

bottle [from a fifteenth storey flat] which ... struck and 
severely injured [another]". The standard of mens rea 

required to establish this charge is on a par with that 
4involved in culpable homicide. According to Lord Clyde  


reckless conduct requires "an utter disregard of what the  


consequences of the act in question may be so far as the  


public are concernedto and he refers with approval to the  


dictum of the Lord Justice-Clerk Aitchison in Paton v.  


lsee para. 5 . 5  above. 


21982 S.C.C.R. 152. 


3 ~ .v. H.M.A. S. G.; and cf. Khaliq v. H.M.A. 1984 

S.L.T. 137. 




H.M.A.' t h a t  " i t  i s  now necessary t o  show gross, o r  wicked, 

o r  c r imina l  negligence, something amounting, o r  a t  any 

r a t e  analogous, t o  a criminal ind i f fe rence  t o  con

sequences,before a jury can f i n d  culpable homicide 

provedDD. (The Lord Justice-Clerk was of opinion t h a t  

t h i s  had not  always been the case and t h a t  u n t i l  i t  had 

been "modified by decis ions of the cour t  ... any blame 

was s u f f i c i e n t ,  where death r e su l t ed ,  t o  j u s t i f y  a v e r d i c t  

of gu i l2y  of  culpable  homicide". ) This charge, although 

i t  has ifs own problems, could usefu l ly  be l i b e l l e d  i n  

s i t u a t i o n s  which at present  might f a l l  under the 

Cawthorne reasoning and be charged a s  attempted murder on 

the  b a s i s  of r eck le s s  conduct but uhere the f a c t s  of the 

case might make i t  inappropriate  t o  charge a s s a u l t  t o  

severe i n j u r y  o r  danger of l i f e .  Reckless discharge of a 

f i rearm is perhaps the most commonly l i b e l l e d  form of 

r eck le s s  conduct and i t  is  of i n t e r e s t  t o  note  t h a t  i n  

David Smith and William ~ c ~ e i l ~  the accused were charged 

with wickedly, r eck le s s ly  and culpably discharging loaded 

f i rearms  i n t o  a house, t o  the imminent danger of the l i v e s  

of the persons i n  the  house. The Lord Jus t ice-Clerk  

(Hope) i n  h i s  charge t o  the jury d i r ec t ed  them t h a t  i t  

was not  necessary t o  c o n s t i t u t e . t h e  crime t h a t  the  pannel 

should have intended t o  i n ju re  any person o r  property.  

Discharging a loaded f i rearm i n t o  a house was s u f f i c i e n t  

per s e  to  e s t a b l i s h  r eck le s s  conduct. McNeil was 

convicted a s  l i b e l l e d .  This case is 0bviously very  c lose  

'1936 J.C. 1 9  a t  22 ,  a case i n  which causing death by 
r eck le s s  d r iv ing  was l i b e l l e d  a s  a common law crime. 

*ibid. 
3(1842) 1 Broun 240. 



t o  the f a c t s  of Cawthorne and may be useful  i n  emphasising 

the  appropriateness  of  the use of the reckless  conduct 

charge ins tead  of attempted murder i n  such circumstances. 

These a l t e r n a t i v e  charges a r e  common law charges and 

therefore  the p e n a l t i e s  a r e  unl imi ted ,as  are  those f o r  

attefnpted murder. 

Changes.in subs tan t ive  law 

7 .4  I f  i t  were thought t h a t  charges of s e r ious  a s s a u l t  

o r ,  i n  appropriate  cases ,  culpable and reckless  conduct 

would be adequate f o r  those cases  of recklessness  which 

could a t  present  be charged a s  attempted murder on the 

au tho r i ty .o f  Cawthorne, t h a t  r e s u l t  might be achieved 

simply, and without any l e g i s l a t i v e  in te rvent ion ,  by the 

Crown charging attempted murder only i n  cases  where there  

was an i n t e n t  t o  k i l l ,  and r e ly ing  on o ther  charges i n  

cases  where there  was no such i n t e n t .  Having s a i d  t h a t ,  

i t  is t o  be noted t h a t  t he re  could be p r a c t i c a l  

d i f f i c u l t i e s  i f  such . a  course were followed. Suppose t h a t  

i n  a p a r t i c u l a r  case the  Crown had information t o  i nd ica t e  

t h a t  an a s sau l t  had been c a r r i e d  out with an i n t e n t  t o  

k i l l .  Upon t h a t  b a s i s  the  Crown would be e n t i t l e d  to  

charge the  accused person with attempted murder. But then 

suppose t h a t ,  a t  the  t r i a l ,  the evidence did not  e s t a b l i s h  

an i n t e n t  t o  k i l l ,  but  merely proved t h a t  the accused had 

acted with a degree of recklessness  which would have 

j u s t i f i e d  a conviction f o r  murder had h i s  vict im died. 

In t h a t  event the  jury would inev i t ab ly  have t o  be 

in s t ruc t ed ,  upon the  au tho r i ty  of Cawthorne, t h a t  they 

could s t i l l  r e tu rn  a v e r d i c t  of g u i l t y  of attempted murder. 

In s h o r t ,  while changes i n  p r a c t i c e  might go some way t o  

avoiding the problems a r i s i n g  from Cawthorne, any such 



zhanges could n o t  e l i m i n a t e  t h e  problems a l t o g e t h e r .  In 
o r d e r  t o  achieve t h a t  r e s u l t  i t  may be thought p r e f e r a b l e  

t o  p rov ide  e x p r e s s l y  by l e g i s l a t i o n  t h a t  no person should 

be conv ic ted  o f  a t tempted murder i n  t h e  absence of proof  

of an i n t e n t  t o  k i l l .  Such a p r o v i s i o n  would e f f e c t i v e l y  

r e v e r s e  t h e  d e c i s i o n  i n  Cawthorne b u t  would n o t  p r e j u d i c e  

t h e  use  of the  a l t e r n a t i v e  charges  d i s c u s s e d  above i n  

c a s e s  where t h e r e  was no i n t e n t  t o  k i l l .  The views of  

consul  t e e s  a r e  sought regard ing  t h e  f o r e g o i n g  o p t i o n s .  



PART 	VIZ1 - QUESTIONS FOR ZSNSULTEES 

1. 	 Is the s t a t e  o f  the  law o f  a t tempted murder a s  


expressed by t h e  de .c is ion i n  Cawthorne v .  H.Iv1.A. 


a ccep tab le  t o  consu l sees?  


2 .  	 I f  n o t ,  should  any a l 7 e r a c i o n  be by changes i n  

p r a c t i c e  o r  by changes i n  t h e  s u b s t a n t i v e  law? 

3. 	 If changes i n  p r a c t i z e  a r e  t o  be p r e f e r r e d  the  

p o s s i b l e  a l t e r n a t i v e s  :o zharges  of a t tempted murder 

based on r e c k l e s s  -onduct appear  t o  be: 

( a )  	 aggravated a s s a u l t s  i . e .  a s s a u l t  t o  s e v e r e  

i n j u r y  o r  permanent d i s f igurement  o r  danger 

of  l i f e ,  

(b) 	cu lpab le  and r e c k l e s s  conduct p e r  s e ,  

( C )  	 s imple a s s a u l t  (iz is u n l i k e l y  t h a t  a t  

p r e s e n t  an assaul:  which d i d  n i t  g ive  

r i s e  t o  s e r i o u s  i n j u r y ,  permanent d i s -  

f igurement  o r  danger of l i f e  would i n  

f a c t  be charged a s  a t t empted  murder) .  

Are 	 t h e s e  a l t e r n a t i v e s  seen  a s  s u f f i c i e n t ?  

4 .  	 What would be t h e  advantages  and disadvan tages  of  

conf in ing  change t o  maz te r s  of p r a c t i c e ?  

5. 	 If a l t e r a t i o n  by l e g i s l a t i o n  i s  seen a s  d e s i r a b l e  

would a s imple  p r o v i s i o n  t h a t  a person shouid no t  be 

conv ic ted  of  a t t empted  murder u n l e s s  i t  is  proved 

t h a t  he had an i n t e n t  t o  k i l l  s u f f i c e ?  
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K I L L I N G  AND ATTEMPTED K I L L I N G  

The purpose i n  w r i t i n g  :his paper  is  t o  a t tempt  t o  

formulate  the  d i f f i c u l t i e s  which i n  p r a c t i c e  have a r i s e n  

i n  dec id ing  whether a p a r f i c u l a r  a s s a u l t  should  be charged 

a s  a t tempted murder. Frequenz c r i t i c i s m  has  been 

expressed t h a t  a s s a u l t s  have been charged a s  a t tempted 

murder which do n o t  j u s t i f y  s o  s e r i o u s  a charge and on 

occas ion a d e c i s i o n  t o  zharqe  an a s s a u l t  a s  one ;o t h e  

danger o f  l i f e  o r  t o  s e v e r e  i n j u r y  h a s  been c r i t i c i s e d  

because t h e  o f f e n c e  j u s f i f l e d  a conv ic t ion  f o r  aztempt t o  

murder. 

Attempted murder i s  unique a s  an aggrava t ion  of  a s s a u l t  

i n  t h a t  i t  appears  t o  d e a l  w i t h  i n t e n t  r a t h e r  ;ban r e s u l t .  

The o t h e r  aggravat ions  o f a s s a u l t  such  a s  a s s a u l t  t o  s e v e r e  

i n j u r y  o r  permanent d i s f i g u r e m e n t  o r  t o  the  danger of  l i f e  

d e a l  quize  e x p l i c i t l y  wizh :he r e s u l t  of  the  a s s a u l z .  The 

j u r y  i s  d i r e c t e d  t o  c o n s i d e r  whether t h e  i n j u r y  s u s t a i n e d  

w a s  i n  f a c t  s e v e r e  o r  whether t h e  l i f e  of  t h e  v iz t im was 

i n  f a c t  i n  danger .  The q u e s t i o n  o f  the  i n t e n t  of  the  

a s s a i l a n t  a s  t o  t h e  e x f e n t  of  t h e  i n j u r y  is  i r r e l e v a n t  t o  

conv ic t ion  b u t  n o t  of  c o u r s e  t o  sen tence .  

Where dea th  r e s u l t s  from an a s s a u l t  t h e  crime committed 

i s  e i t h e r  murder o r  c u l p a b l e  homicide. There i s  no room 

f o r  a  conv ic t ion  f o r  a s s a u l t .  [See McDermott v. 1974 

SLT 206.1 There is  however no p r a c t i c e  of  charging an 

a t tempt  t o  commit c u l p a b l e  homicide,  even where ic i s  



c l e a r  t h a t  i f  dea th  had r e s u l t e d  t h e  crime charged would 

have been cu lpab le  homicide , for  example by reason of t h e  

diminished r e s p o n s i b i l i t y  o f  t h e  a s s a i l a n t  o r  t h e  

provocat ion of t h e  v ic t im.  

I f  at tempted cu lpab le  homicide were t o  be charged the  

charge would presumably end wi th  t h e  words "and you d i d  

a t tempt  t o  k i l l "  t h e  v i c t i m  i n  c o n t r a s t  w i t h  t h e  words 

"and you d i d  a t tempt  t o  murder" i n  a charge o f  a t tempt  t o  

murder. I n  o r d i n a r y  speech "a t t empt  t o  k i l l u  impl ies  an 

i n t e n t i o n  t o  k i l l  and i t  would be extremely d i f f i c u l t  i f  

no t  impossible  t o  persuade a j u r y  t o  conv ic t  o f  a t tempt  t o  

k i l l  where t h e r e  was no such i n t e n t i o n .  I t  i s  however 

c l e a r  from decided cases  i n  r e l a t i o n  t o  murder and 

a t tempted murder t h a t  i n t e n t i o n  t o  k i l l  i s  no t  necessa ry  

and t h a t  conv ic t ion  i s  proper  bo th  where t h e r e  was no 

i n t e n t i o n  t o  k i l l  and where t h e r e  was a d e l i b e r a t e  

i n t e n t i o n  n o t  t o  k i l l .  

Murder a p a r t  from d e l i b e r a t e  in tended  k i l l i n g  i s  committed 

where d e a t h  r e s u l t s :  

a .  from an a s s a u l t  " d i s p l a y i n g  such wicked 

r e c k l e s s n e s s  a s  t o  imply a  d i s p o s i t i o n  depraved 

enough t o  be r e g a r d l e s s  of consequences". [Hume 

1. 254 quoted by Macdonald p  89.1 

b.  "from t h e  p e r p e t r a t i o n  of any s e r i o u s  and 

dangerous crime ... al though t h e  s p e c i f i c  i n t e n t  

t o  k i l l  be absenz" [ ~ a c d o n a l d  p  91.1 



Ln Cawthorne v. HMA 1968 JC 3 2  L o r d  Avonside i n  charging 

t h e  j u r y  s a i d  "Murder i s  c o m i t t e d  when she person who 

b r i n g s  about t h e  death  of ano ther  a c t e d  d e l i b e r a t e l y  wi th  

i n t e n t  t o  k i l l ,  o r  ac ted wi th  i n t e n t  Y G  do b o d i l y  harm, 

o r ,  and t h i s . i s  the  t h i r d  l e g , a c t e d  wi th  u t t e r  and wicked 

r e c k l e s s n e s s  a s  t o  the  consequences of h i s  a c t  upon h i s  

v i c t i m l '  . 

Lord Guthr ie  a t  page 37 s p e c i f i c a l l y  approved t h i s  

d e f i n i t i o n  s u b j e c t  t o  the  a d d i t i o n  of t h e  word "grievous' '  

be fore  "bod i ly  harm" . 

I n  m v. Larkin i n  she High Court  a t  Glasgow on 

1 S a y  1963 Lord Hunter s t a t e d  "Murder is the  t a k i n g  o f  

human l i f e  by a person who has  a  m a l i c i o u s  and w i l f u l  

i n t e n t  t o  k i l l ,  o r  t o  do g r ievous  b o d i l y  harm o r  who is 

wickedly r e c k l e s s  a s  t o  t h e  consequences o f  h i s  a c t  on 

t h e  v ic t im"  . 

Tn gMJ v. F r a s e r  and R o l l i n s  1920 J C  60 Lord Sands i n  

zharging t h e  j u r y  s a i d  a t  page 62 "If a person a t t empts  

a crime of  s e r i o u s  v io lence ,a l though  h i s  o b j e c t  may n o t  

be murder, and i f  the  r e s u l t  o f  t h a t  v i o l e n c e  is  d e a t h ,  

then  t h e  j u r y  a r e  bound t o  c o n v i c t  o f  murder. A s t r i k i n g  

i l l u s t r a t i o n  of t h i s  is the  case  of c r i m i n a l  a b o r t i o n .  

There t h e  man has no i n t e n t i o n  o r  d e s i r e  t o  i n j u r e  o r  

k i l l  the  wo,man, i t  i s  t h e  l a s t  t h i n g  he wants t o  do,but  

i f  he uses  ins t ruments  t o  b r i n g  about a  c r i m i n a l  abor t ion  

and i n  r e s u l t  k i l l s  t h e  woman, t h a t ,  by o u r  law, is murder". 

I n  C a w t h o r x  t h e  fo l lowing  d e f i n i t i o n  o f  a t tempted murder 

was approved: at tempt t o  murder is  a charge brought 



a g a i n s t  a man who i s  a l l e g e d  t o  have made in a t t a c k  on 

ano the r  o r  o t h e r  people  i n  c i rcumstances  i n  .which had h i s  

v i c t i m  o r  v i c t i m s  d i e d  a s  a r e s u l t  of  t h e  a t t a c k  h i s  

offence  would have been murder. 

While t h i s  d e f i n i t i o n  may be s u i t a b l e  t o  cover t h e  f a c t s  

which occurred i n  Cawthorne i t  is  obviously  not  s u i t a b l e  

f o r  t h e  g r i evous  b o d i l y  harm type of  case  o r  f o r  Lord Sands1 

a b o r t i o n  example. I t  would be absurd t o  argue t h a t  i f  i n  

a case  of  c r i m i n a l  a b o r t i o n  i f  the woman d i d  n o t  d i e  t h e  

man c a r r y i n g  ou t  t h e  c r i m i n a l  a b o r t i o n  was g u i l t y  of  

a t t empt  t o  murder,merely because  i f  she  had d i e d  he would 

have been g u i l t y  of murder. I n  a  robbery o r  housebreaking 

t h e  c r i m i n a l s  might dec ide  t h a t  i n  a c e r t a i n  s i t u a t i o n  they 

would knock o u t  o r  t i e  up a  person who i n t e r f e r e d  w i t h  

them. I f  dea th  were t o  be t h e  r e s u l t  o f  such a c t i o n  t h e  

crime would be murder b u t  i f  t h e  robber  o r  housebreaker  

does e x a c t l y  what he planned, eg  knocked someone o u t  i n  

o r d e r  t o  rob o r  escape and t h e  person su rv ived  and p o s s i b l y  

s u f f e r e d  no m a t e r i a l  l a s t i n g  in ju ry ,  i t  would be absurd t o  

charge t h i s  a s s a u l t  a s  a t t empted  murder. 

I t  is  almost  s e l f - e v i d e n t  t h a t  i t  should  no t  be a t tempted 

murder t o  a s s a u l t  a pe r son  by caus ing  g r i evous  b o d i l y  harm 

al though i t  i s  murder if i n  an a s s a u l t  on ly  i n t e n d i n g  

g r i evous  b o d i l y  h a r m  t h e  v i c t i m  d i e s .  If the  v i c t i m  does 

n o t  d i e  t h e  crime i s  a s s a u l t  t o  s e v e r e  i n j u r y .  

The remaining c a t e g o r y  o f  murder o t h e r  than d e l i b e r a t e  

i n t e n t i o n a l  k i l l i n g  is d e a t h  a s  a r e s u l t  of  an a s s a u l t  

committed w i t h  wicked r e c k l e s s n e s s  a s  t o  t h e  consequencee 

on t h e  v i c t i m .  Th i s  depends on what i s  meant by r e c k l e s e  



According t o  the English Law ~on!!ission'  a person is  

reckless  i f  

( a )  knowing t h a t  there  i s  a r i s k  t h a t  an 

event may r e s u l t  from h i s  conduct o r  t h a t  


a circumstance may e x i s t ,  he takes t h a t    


r i s k ,  and 


(b) i t  is unnecessary f o r  him t o  take i t  


having regard t o  t he  degree and nature of  


the r i s k  which he knows t o  be present .    


The t e s t  i n  ( a )  is sub jec t ive  and the t e s t  i n  (b) i s  
objec t ive .  

This d e f i n i t i o n  was severe ly  c r i t i c i s e d  by the  High Cour: 

i n  Allan v .  ~ a t : e r s o n , ~a case dealing with reckless  

dr iv ing ,  and was r e j e c t e d  as appl icable  t o  such a case.  

The Court s a i d  "Section 2 ,  a s  i ts language p l a i n l y ,  we 

th ink ,  suggests ,  r equ i r e s  a judgment to be made q u i t e  

ob jec t ive ly  of a p a r t i c u l a r  course of dr iv ing  i n  proved 

circumstances,  and what the cour t  o r  a jury has t o  

decide, using i ts  commonsense, is whether t h a t  course of 

dr iv ing  i n  these  circumstances had the grave q u a l i t y  o f  

recklessness .  "3 

I t  i s  suggested t h a t  t he  same commonsense objec t ive  

approach is the  appropr ia te  one f o r  a jury t o  apply i n  

l ~ o ra response t o  t h e  Law C o m i s s i o n f s  proposals see  our  
Report on the  Mental Element i n  Crime (1983, Scot. Law 
Com. No.80). The Law Commission's own proposals ,  a s  
f i n a l l y  formulated, a r e  t o  be found i n  t h e i r  Report on 
the Mental Element i n  Crime (1978, Law .Con. No.89) 

-1980 S.L.T.  77. 
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a s s e s s i n g  whether t h e  q u a l i t y  of t h e  a s s a u l t  j u s t i f i e d  t h e  

category o f  wicked r e c k l e s s n e s s .  I t  has  c e r t a i n l y  n o t  

been a genera l  h a b i t  of Advocates Depute t o  seek t o  
e s t a b l i s h  head ( a )  of t h e  Law Commission d e f i n i t i o n  which 

c l e a r l y  envisages  proof  of what t h e  accused thought a s  

well  a s  proof t h a t  t h e  accused apprec ia ted  and measured 

t h e  r i s k  be fore  e l e c t i n g  t o  t a k e  i t .  

The Law Commission d e f i n i t i o n  omits  one type of conduct 

which is  commonly d e s c r i b e d  a s  r e c k l e s s .  T h i s  i s  a c t i n g  . 

without  cons ider ing  t h e  consequence, o r  a s  Lord Atkin 

suggested i n  Andrews v.  D P P  1937 AC 576 an i n d i f f e r e n c e  t o  

r i s k .  This i s  a type o f  r e c k l e s s  conduct which, i f  t h e  

evidence given i n  many c a s e s  i n  t h e  High Court is  t r u e ,  is 

f a r  more f r e q u e n t  than t h e  r e c k l e s s  person who before  

s e t t i n g  out  on a course  of conduct c a r e f u l l y  measures and 

a s s e s s e s  t h e  r i s k ,  i f  r e c k l e s s  is a p p r o p r i a t e  a t  a l l  t o  

d e s c r i b e  t h a t  person.  

I f  r e c k l e s s n e s s  i s  e q u i v a l e n t  t o  i n d i f f e r e n c e  a s  t o  t h e  

consequences, a s  I submit i t  i s ,  t h e r e  a r e  many c a s e s  when 

it appears t h a t  t h e  a s s a i l a n t  was t o t a l l y  i n d i f f e r e n t  a s  

t o  t h e  r e s u l t  o f  u s i n g  a k n i f e  and y e t  is no t  charged w i t h  

at tempted murder. I n  many gang f i g h t s  i t  appears  t h a t  i f  

someone is brought down t h e  gang members o f t e n  s t a b  him 

t o t a l l y  i n d i s c r i m i n a t e l y ,  b u t  i t  i s  on ly  i f  t h e  i n j u r y  i s  

very  severe  t h a t  a t tempted murder i s  charged and on ly  i n  

r a r e  cases  i s  a c o n v i c t i o n  ob ta ined .  I n  t h e  fami ly  a s s a u l t  

where one spouse uses  a k n i f e  on t h e  o t h e r  i t  is  r a r e  t o  

charge a t tempt  t o  murder u n l e s s  t h e r e  i s  some evidence of 

i n t e n t i o n  t o  k i l l .  



I would sugges t  t h a t  i n  p r a c t i c e  a t tempt  zo murder should 

be r e s t r i c t e d  t o  those  c a s e s  where an in'ent t o  k i l l  can 

be shown e i t h e r  a s  t h e  a s s a i l a n t ' s  i n t e n t i o n  o r  by 

assuming t h e  i n t e n t i o n  t o  k i l l  i n  c a s e s  where a n a t u r a l  

and probable  r e s u l t  o f  t h e  a s s a u l t  i s  d e a t h .  The 

remainder o f  c a s e s  which could p o s s i b l y  be z l a s s i f i e d  a s  

a t t empt  t o  murder fol lowing Cawthorne could  be charged a s  

a s s a u l f  t o  the danger of l i f e ,  o r  a s s a u l t  t o  s e v e r e  

i n j u r y ,  o r  both .  As t h e r e  is no mandatory, no minimum 

and no maximum sen tences  f o r  any aggrava t ion  o f  a s s a u l t  

o t h e r  than  murder t h e r e  would seem no d i f f i c u l t y  i n  

p r a c t i c e  i n  adop t ing  such a course .  I t  would a l s o  avo id  

t h e  r i s k  o f  making t h e  crime of  a t tempted murder l e s s  

s e r i o u s l y  regarded by charging i t  t o o  o f t e n .  
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