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FOREWORD

In its First Programme of Law Reform this Commission recommended
that |

"the law of evidence should be'examined-by us with

a view to its reform, the consolidation of the . - 1

relevant statutes, and ultimately to codification.”

In 1968 the Commission issued for comment the:fifst pdrt of'a‘draft
Evidence Code.2 The draft Code,.howe§er, was n@t sufficiently well
received as a Vhole, particularly by the representative Bo&ies.of the
practising profession in Scotland, to encourage us to proceed

immediately with further consideration of it. Instead we thought we
should firét examine the existing law with a view to its reform iﬁ
particular areas.3 Wiﬁh this object in mind we invited Sheriff Macphail;
who was at the time a practising advocate and lecturér in Evidenﬁe and
Procedure at E&iﬁburgh University, to prep#re a research papé: idéntifying
those areas.of the Law of Evidence which should be considered with a
view to possible reforms and to indicate possible chénges in the law.‘
.we are indebted to Sheriff ﬁacphail fdr producing what is an important
contribution to the iiteraﬁure of the law of Scotland. This is publiéhed
by the Commission in the conviction that it will conduce to inforﬁed
public discussion of the reform of the law of Evidence.

The Commission left the selection of topics entirely to Sheriff Macphail's
discretion but we will require to consider whether all the topics examined
by him are best considered in the context of our programme on the law of
Evidence and, possibly, to consider also whether there are other matters not

examined by Sheriff Macphail which we should examine in this context. We

must/

1Scot Law Com No 1, para 3.
2Scot Law Com Memorandum No 8.
Scot Law Com No 28, Seventh Annual Report, p 4 Item 1.
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must also consider whether special attention should be drawn to particular
points made by Sheriff Macphail aﬁd to other.points which have occurred to
us in the course of examinatidn of ﬁis paper. We propose, ;herefore, to
issue shbftly a consultative Memorandum summarising Sheriff thphail's
paper and drawing attention to those questions-on which we would especially
welcome advice. Though much will depend on the views we receive on
consultation, we hope that our ultimate proposais can Be formulated in such
a way as to facilitate the later codification of the law of Evidence.

Sheriff'ﬂacpﬁail has stated the law as at 1 Juﬁe 1978 but there have
been several important developments in the law of Evidence sincé_thaﬁ date,
the not least‘of these being the introduction of the Criminal Jué;ice
(Scotland) Bill in the Hoﬁse of Commons recently. Our Consultative
Memorandum will take account of relev#nt changes introduced by 1egislation
or case law since 1 June 1978, and of current proposals for changes.in the
lawv. The Memorandum will also contain a table of all existing statutes
affecting the law of Evidence set out in such a way as to facilitate their
possible amendment and fuﬁure consolidation.

We wish to make it clear that the views expressed in Sheriff Macphail's
paper are his 6wn and do not necessarily represent the views of thé Scottish

lLaw Commission.
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1850 - Court of Session Act
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$.16 A . _ ' ' 9.14
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5.5 o 24.22

1853 - Evidence (Scotland) Act (16 Vvict. c.20)} . 6,35
8.2 . ' 4.19
8.3 _ . 3.02, 4.01, 4.04, 4.06,

4.07, 4.10, 4.11, 4.19,
_ 6.26, 14.02 '
8.4 5 : . 3.02, 4.19
8.5 ‘ . 14,02 ‘

-~ Evidence Amendment Act
(16 & 17 Vict. c.83) o ' : 4.03
5.3 . : _ o . 4.06

Attendance of Witnesses Act

1854 | . |
(17 & 18 Viet. c.34) : . 24.32, 24.38, 24.40

Bills of Lading Act (18 &
19 Viet. c¢.111) _
5.1 ' _ 15.38

1855
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1856 -

1861 -

1866 -

1868 -
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1879 ~
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Criminal
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8.6
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Evidence
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Court of
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s.9
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(34 & 35

Evidence
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s.3
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(37 & 38

Evidence

Bankers'
(42 & 43
8.3

“monn
Noo b

Summary
(42 & 43
£.39

Summary

cy (Scotland) Act (19 & 20 Vict. c¢.79)

Rights (Scetland) '
t Act (24 & 25 Vict. e¢.88)

- Procedure Act
Vict. ¢.18)

Law Validity Act
Vict. ¢c.63)

{Scetland) Act
Vict. c.112)

ary Evidence Act
Vict. ¢.37)

Justiciary (Scotland) Act
Vict. ¢.95)
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Vict. ¢.42)

Further Amendment (Scotland) Act
Vict. ¢c.64) N :

18.05, 18.17,

cing (Scotland)} Act
Vict. ¢.94)
Act (40 & 41 Viet. c.14)

Books Evidence Act

Viet., c.11) i0.01,

3.30,
25.34,

12.37,
25.48

18.08,

Jurisdiction Act
Vict. ¢.49)

Jurisdiction (Process) Act

(44&45 Vict. c.24)

3.4
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1882 Documentary Evidence Act

(45 & 46 Vict. c. 9)

- Bills of Exchange Act (45 & 46 Vict. ci61)
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s.21
$.23
8.29
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s.91
s.100

1883 - Explosive Substances Act
(46 & 47 Vict. c.3)
8.4 . o ) ‘
s.6 ' : ‘ --18.08,

1887 - Criminal Procedure (Scotland)} Act
(50 & 51 Vict. ¢.35)
'5.25
8.35 o :
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1888 - Bail (Scotland) Act (51 & 52 Vict. 0;36),
5.5

~ Mortmain and Charitable Uses Act
{51 & 52 Vict. c.42)
5.13 ' :

-~ ODaths Act (51 & 52 Vict. c.46)

S.2
1893 - Statute Law Revision Act
(56 Vict. c.14)
1894 - Nautical Assessors (Scotland) Act
(57 & %8 Vict. c. 40)
- Merchant Shipping Act (57 & 58 Vlct. c.60)
s.691
1895 - Fatal Accidents Inquiry

{(Scotland) Act (58 & 59 Vict. ¢.36)
5.5
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1898 - Criminal Evidence Act 1.06, 3.02, 3.03,
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Summary Jurisdiction {Scotland)
Act (8 Edw, VII c¢,.65)

s.19 '

5.33

.39

.Perjury Act (1 & 2 Geo. V c.86)

.15 ' ‘

Bankruptcy (Scotlarc¢) Act

(3 & 4 Geo. V ¢.20)

#.86 .
5.87 E _ 4.11,
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Bankruptcy Act (4 & S Geo. V c.59)"
5.15
2,166

Larceny Act (6 & 7 Geo. V ¢.50)
s.28

Criminal Procédure (Scotland) Act
(11 & 12 Geo: V ¢.50) S e
sal _ : 24,53, 24.54,

Conveyancing (Scotland) Act

(14 & 15 Geo. V ¢.27)
5.18 : ‘

Guardianship of Infants Act
{15 & 16 Geo. V c.45)
5.1
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1925 - Criminal Justice Act (15 & 16 Geo. V c.86)
) s.41 o : ‘ 7.09
1926 - Criminal Appeal (Scotland) Act
(16 & 17 Geo. V c.15),
8.6 : o ‘ 17.24
- Judicial Proceedings (Regulation of _ )
Reports) Act (16 & 17 Geo. V c.61) ‘ 7.04,  7.16
s.1 ' ' . 7.10, 7.11, 7.12,. 7.13,
, - | 7,14, 7.15 R
1933 - Evidence (Foreign, Dominjon and | |
Colonial Documents) Act : T R
(23 Geo V ¢.4) . ‘ ‘ B - ST 011,04
~ Children and Young'Persons Act
(23 Geo. V ¢.12) oo ... 7.04
- False Oaths (Scotland) Act
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5.8 . N 8.04
- Administration of Justice (Scotland) . . '
Act (23 Geo. V. c.41} ‘ : . 6.02
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5.16 o . ' 10.02
£.39 ' S 17.24
1937 = Children and Young Persons (Scotland) Act o S
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'5.44 : : . 7.28
8.45 ' ‘ 7,07, 7.32
5.46 : 7.24, 7.29, 7.30, 7.31,
: 7.33
€£.50 : _ | o - 7.21
5.54 : S 7.8
1938 - Evidence Act (1 & 2 Geo. VI c.28) . 12.02, 12.06
8.2 . - o ‘ - 12.05
1946 - Statutory Instruments Act (9 & 10 o ‘ _
~ Geo. VI c.36) | S 1rcoz
1947 - Exchange Control Act (10 & 11 Geo. VI c.14) N
Sch. 5 o 18.08
- Crown Proceedings Act (10 & 11 Geo. VI c.44)
8.40 , ‘ ‘ ‘ 3.05

5.47 : ' 25.02
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1948

1949

1950 -

1951 -

19562 -

1953 -

1954 -

1955 -

8.1

Companies Act (11 & 12 Geo. VI c.38)
8.268 '

8.269

£.270

British Nationality Act
(11 & 12 Geo. VI ¢.56)
5.1

Representation of the People Act
(12 & 13 Geo. VI c.48)
s.123 18.08,

Criminal Justice (Scotland) Act
{12 & 13 Geo. VI c¢.94)
8.15

Law Reform (Migcellaneous Provisions) Act
{12, 13 & 14 Geo. VI c.100) ’
s.7 7 ' 4.12,

Maintenance Orders Act
(14 Geo. VI ¢.37)
8.22 :

Salmon and Freshwater Fisheries
(Protection)(Scotland) Act

(14 & 15 Geo. VI c.26)

5.1 '

S.2

5.7

Magistrates' Courts Act
{15 & 16 Geo. VI & 1 Eliz. II c.5%5) :
s.81 22.21,

Prevention of Crime Act
(1 & 2 Eliz. II c.l4)
- 22.19,

Summary Jurisdiction {Scotland) Act
{2 & 3 Eliz. II c.48)

.16

s.19

8,34

8.36
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Army Act (3 & 4 Eliz. II ¢.18)
2.70

" s.99 ‘ 2.05,

Air Force Act (3 & 4 Eliz. II c¢.19)
s8.70 o
8.99 _ 2.05,
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1957

1958

1859

1960

1961

1962

1863

1964

Internatieonal Finance Corporation Act
(4 & 5 Eliz. II ¢.5)
8.3 ' '

Naval Discipline Act (5 & 6 Eliz..II c.53)
8.43 ‘ ‘ '

Matrimonial Proceedings (Children) Act
(6 & 7 Eliz. II c.40)}
8.8

Highways Act (7 & 8 Eliz. II c.25)
5.35 ‘

international Development Association Act

(8 & 9 Eliz, II ¢.35)
8.3

Mental Health (Scotland) Act
(8 &« 9 Eliz. II c¢.61)

Administration of Justice Act
(8 & 9 Eliz. II c.65)

3.07

6.02, 11.20

.12 7.04, 7.06
Oaths Act (9 & 10 Eliz. IfT-¢c.21) 8.07
5.1 8.04
Civil Aviation (Eurocontrol) Act

{10 & 11 Eliz. II c.8)

S.2 3.07
Local Government (Financial Provisions ete)

(Scotland) Act (10 & 11 Eliz. II c.9)

s.4 2.04
Purchase Tax Act (0;9) e
s.24 18.08
Children and Young Persons Act .{c.37)

§.57 R . 7.18, 7.24, 7.29, 7.33
Sch., 2 : o . ' o 7.24
Criminal Justice (Scotland) Act (c.39)

8.43 24.26
International Development Association Act

{c.13) 3.07
Succession {Scotland) Act (c.41). o
s.21 23.22
8.26 52}16, 2.17

Statute Law Revision (Scotland)‘Act {c.80)

Diplomatic Privileges Act (c.81)
5.2
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1965

i

s.1

- Law Commissions Act (c.22)

8.3

— Criminal Procedure (Scotland)
Act {c.39)

s.1

- Registration of Births, Deaths

Criminal Evidence Act (c.20)

12.02, 12.15, 19.18
12.03, 12.05, 12.06, 12.19
i2.26, 12.29, 12.32, 13.12
19.23 ‘ -

& Marriages (Scotland) Act (c.49)

8.30
s8.41°
5.49
s.181

- Criminal Procedure (Attendance
of Witnesses) Act (c.69)

5.3

- Matrimonial Causes Act (c.72)

23.22
12.14
23,22
23.22

1966 - Law Reform (Miscellaneous Provisions)
(Scotland) Act (c.1l9 _ :
s.7 iz2z.06, 12.07, 12.08, 12.18
12.20, 12.24, 12.26, 12.29
12.32, 13.12, 19.18, 19.283
— Arbitration (International
Investment Disputes) Act (c.41)
5.4 : 3.07
1867 - Tokyo Convention Act (c.52) 24.52
« Criminal Justice Act (c.80)
5.9 10.04
.10 2.32
1968 - Courts-Martial (Appeals) Act (c.20)
S.2 ' 2.05
- Firearms Act (¢.27)
8.17 22.19

- International.Organisations Act (c.48) - 3,07

- Social Work (Scotland) Act

(c.49
5.30
s5.31
5.32
8.42
5.58
Sch.
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1968 — Theft Act (¢c.60) . o :
8,25 o o 22.26
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Sch. 2 - 18.14

- Domestic and Appellate Proceedings.

(Restriction of Publicity) Act (c.63) - 7.04
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8.2 11.30, 15.23, 17.15, 20.06
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8.3 19.56
s.4 12.11, 12.17, 12.27, 12.34
s.5 : : 12.34
5.6 12.12, 12.20
s.7 12.12
5.8 12.11, 12.32
.10 12.19, 12.26, 12.39
s.11 11.05, 11.10
s.12 - . ©11.05, . 11.25
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s.14 12.33, 18.11, 18.13
5.15 ‘ 12.33
8.16 - - 4.06, 4.14, 18.17

- Law Reform {(Miscellaneous Provisions) {(Scotland)
Act {(c.70) ‘ ‘ _
8.9 - 17.14, 23.01, 23.03, 23.06
: : ’ 23.10, 23.11, 23.13, 23.14
23,15, 23.17, 23.18, 23.19
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8.10 11.05 11.06, 11.18, 11.22
- o 11.23

s.11 . 11.05, 11.18, 11.25, 11.27

s.12 11.05, 11.15, 11.18

s.13 ' : - 12.06, 12.33

s.14 12.06, 12.33

5.15 : : , 12.06, 12.33

s5.16 12.06
1969 - Family Law Reform Act {(c.46) 13.04, 13.06, 25.33

$.21 . . , _ 13.05

8.26 22.36

— Administration of Justice Act

(¢.B58)

S.21 25.02
1970 -~ Taxes Management Act (c.9)

5.13 ‘ . 18.20

~ Administration of Justice Act {(c.31) :
s.31 ' ‘ 25.02
5.32 25.02

1971

Misuse of Drugs Act (c.38)
5.28 7 : 22.19
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1971

Criminal Damage Act (c.48)

.9 18.08,

Recognition of Divorce and Legal |
Separation Act (c.53) T

Sheriff Courts {(Scotland) Act (c.58)
5.32
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{(c.64)

Industrial Relations Act (c.72)
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- Criminal Procedure (Scotland) Act (c.21)
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s.139
5.140
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8.147

s.148
5.149
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5.166
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8.174
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5.275
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8.337
8.340
5.341
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24.45
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1975 ~ Criminal Procedure (Scotland) Act
(c.21) (contd.) .

8.347
- 5.348 6.02,
© . 85.349 ' 3.20,
19,58
5.350 '
5.353
s.354
5.359
2.362
5.365
-8.370
s.374 7.18,
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: ' 19.46,
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1976 -
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s.1
5.3
s.4
5.9
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8.8 - 8.10

5.29 106.02

s.32 , 8.04, 8.11
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— Criminal Law Act (¢.45)

s5.31 7.18, 7.23

Sch. 6 7.18, 7.23
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PART 1T

INTRODUCTION

Chagter 1
1, Remit

1.01 The Scottish Law Cammission has asked the writer

“to write a paper identifying those areas of the law of evidence
vhich should be considered by the Scottish Law Commission with

a view to possible reforms, to indicate, where considered
appropriate, possible changes in the law of evidence which might
be recormended by the Commission ...." -

2. The procedural framework

1.02 In approaching this task, the writer has made certain assumptiﬁns
about the procedural framework within which the law of evidence will |
operate in the future, and about the objectives which should be attained
within that framework by means of the rules of evidence. As to criminal
procedure, it has been assumed that there is unlikely to be any radical
alteration in pre-trial and trial procedures, other than on the lines
recommended by the Departmental Committee on Criminal Procedure in .
Scotland under the chairmanship of Lord Thomson. In their Second Repﬁrt,
the Committee record their view "that our existing system of criminal
procedure [is] fundamentally sound and that improvement [is] all that

[is] needed and not radical change.“l Where appropriate, the recommenda-
tions in the Committee's Second Report have been taken into account. As to
eivil procedure and pleading, it is difficult to forecast any alterations
which may be‘made to the present rules, The Rules of the Court of Session

are/

! cond. 6218, para. 1.10
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are constantly under review, and the Sﬁefiff Court Rules Council have not

yet published in their entirety the propﬁsédlﬁéw Sheriff Court Rules. Where
it is necessary to discuss possible chang;s in the Rules of the Court of
Session and the Sheriff Court Rules, the prlnclple has been adopted that 1n7
areas whera they have concurrent Jurlsdlctlon the practlce and procedure of.
both courts shnuld be unlform as: far as, p0851b1e, and varlatlons should be the

St

N L ‘ :
exception and*npt thg rale. - - - Co S ST e

3. The objectives of the rules of evidence
1.03 In endeavouring to ascertain the objectivéé‘dfufhé'fﬁiééréf"éGidéﬁge;

within/

2¢cf, Master I H Jacob and Professor G S A Wheatcroft, "Courts and
Methods of Administering Justice'", Third Commonwealth and Empire
Law Conference, 1966, p 305, on the undesirable effect of the
differences in procedure between the High Court and the county
courts in England. :
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within the given procedural framework, it is useful to consider the aims

of the major statutory reforms of the nineteenth century,

Bentham's Rationale of Judicial Evidence -

"inspired reforms in many parts of Europe and bore fruit in these
islands in the series of statutes beginning with the Scottish Act
of 1840 and the English Act of 1843, All these statutes Zive
expression to Bentham's liberalising principle that moral turpitude
or interest is a ground of criticism not of the admissibility of
the witness but of the reliability of his evidence."

Benthan's approach to the reform of the law of evidence may be explained

| 4
in the words of Professor H L A Hart:

"ees in his eritique of the rules of procedure and evidence which
Bentham thought disgraced the law courts of his day, he took as
a paradigm what he terms 'the domestic or natural system' of
settling disputes: gommon sense rules such as the head of a
household might use.” There, no sensible man would refuse to
hear and question the parties interested or the person under
suspicion or refuse to draw obvious conclusions from their
silence. This at any rate should be our starting point or
regulative ideal for the law of evidence, and he considered it
a damaging criticism of the technical system that, as he said,
'no private family composed of half a dozen members could 6
subsist a twelvemonth under the governance of such rules'.’ The
natural system needed only common sense for its discovery .
'because in principle there is but one mode of searching out the
truth’: it is, Bentham says, 'the same, in all times and in all
places - in all cottages, in all palaces - in every family and
every court of justice'. Its principle injunction is to be
sumned up thus: 'Hear everybody who is likely to know anything
about the matter, hear everybody but most attentively of all,
and first of all those who are most likely to know most about
- it = that is the parties'."/ '

1.04 Bentham's injunction, "Hear everybody who is likely to know anything

about/

3Dow v HthniEEE, 1949 J C 38, L J~G Cooper at pp 56=57. On the series

of nineteenth-century Scottish statutes dealing with the competence and
compellability of witnesses, see post, para 3.02; and Lord Trayner, "The
Advances of a Generation", (1886) 2 Sc L Rev 57, 89, at pp 89-92.

L A Hart, "Bentham and the Demystification of the Law", (1973) 36
MLR 1, at p 11, _ |
Works, V, p 7, VII, pp 197, 598, ed Bowring, 1838-1843.

SWorks, VI, p 205.

7Works, VII, p 599,
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about the matter", is echoed in Professor Edmund M Morgan's foreword to -

the Model Code of Evidence published by the American Law Institute in 1942: .:
"A code of evidence should concern itself primarily with admissibility,
and in this respect it should be complete in itself. Consequently it
should begin with a sweeping declaration that all relevant evidence is
admissible, that no person is incompetent as a witness and that.there
is no privilege to refuse to be a witness or to disclose relevant matter
or to prevent another from disclosing it. 9 it should set up
specific exceptions to this fundamental rule."

A similar approach was adopted in the Draft Ev1dencé-Code which the Scottish

Law Commission circulated for comment and criticism in 1968. Reference was

made in the Commentary to "the progress of theory and practice from an

exclusionary to a liberal conception of the admissibility oﬁlevidencef;? and

in the introdubzioh to chapter 1, which'dealt with héarséﬁ, it ﬁas'said:

"... there is a growing feeling, to which th;s Code tries_to glve

effect, that all relevant evidence ought to be. competent.lo_ Since

so many of the decisions which Judges ‘and jurymen take in their

private lives proceed in whole or in part on the evaluat1oq of

hearsay, it is hard to claim that such evidence is a Er1or1

1ncompetent when offered in court.”
1.05 It may be,;eadily admi;ted that any modern reform of theflaw of
evidence should con;inﬁe to bé_inspired by Bentham's iiberalising approach.
1f the objéct“of"q judicial inquify is to ascertain the truth or otherwise
of the facts in issue, it follows that, ideally, a1l evidence should be
admissible which is relevant in the sense that it_teﬁds to remder probable
the existence or non—existence of any such fact; and that, ideally, every:
person who is capable of giving relevant evidence should be a compellable ..
witness, But in practzce there must be certain exceptlons- and in the
deflnltlon of ‘these exceptions lies the major difficulty in formulatlng

possxble.changes in the law. The words of Vlscount Birkenhead are a

sufficient/

8Model Code, p 1l.
Jare 6. 1, commentary. :
10cf Hollington v Hewthorn & Co Ltd, [1943] 1 KB 587, Goddard L J at p 594,
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sufficient warning of the need for caution before modifying or reducing
any of the exceptions to admissibility under the present law:

"It is, of course, a commonplace that the decision of legal
issues must depend on rigid rules of evidence, necessarlly
general in their scope and very likely, therefore, in
 individual appllcatlons. to present an appearance of artificiality
and even of inconsistency. But there must be a general code, for
otherwise the admission or rejection of evidence wuuld depend
upon the individual caprlce of an individual judge; uot
judices tot sententiae.' And it is undoubtedly true that it is
even batter that some slight degree of injustice should be done
in an individual case than that the Courts should abandon the
sure anchorage of a dependable rule. Such an injustice may
occasionally occur, for it is almost a commonplace that a
sensible and experienced c1t1zen, in the course of reaching a
decision as to whether a certain thing has or has not happened,
will allow his Judgment to be influenced by evidence which
would not be accepted in the Courts. Indeed, I have no doubt
that Judges of the highest eminence reach conclusions in their
own private and domestic affairs by reference to a standard more
relaxed than the Courts allow, But this is not the point - or,
at least, it is not the whole point. The issues pronounced
upon by Courts in criminal, and, indeed, in civil matters, are
attended with such decisive consequences that the adopt1on in
matters of evidence of a standard of admissibility which is so
cautious as to be meticulous may not only be defended but is,
in fact, essential,"l

1,06 Apart from these assumptions as to the continuity of the
essential features of the éresent rules of procedure and pleading, and
as to the validity of a cautiously liberﬁlising approach to the
admissibiiity of evidence, the writer has endeavoﬁrgd-to eschew any
preconceptions of a general kind as to the reform of the law. In
particular, he has refraihed from presuming that the rules of evidence
in c;iminal cases are unduly favourable to the accused. In England, on-
the other hand, the Criminal Law Revision Committge in their Eleventh
Report have expréssed the view that relaxation of the rules as to
admissibility appears to them to be justified by the fact that criminal

trials/

1 stherford v Richardson [1923] AC 1, at p 5.
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trials now take place in circumstances very different from those which
prevailed when the more restrictive rules were adOpted.12 They point out
that in the peet,_in England, trials were often conducted with indecent
haste; accused persoqs enjoyed far lessllegai fepreéentation than now; it
was notﬂﬁntil'theicriminal Evidence Act, 1898, thet the'eceesed aﬁd his
spouse were able in all casea to glve evidence on oath- there;ere eqw,far
greater rlghts of appeal aga1nst conv1ct10n~-‘the quallty AE jeriee:eea of
lay magistrates has greatly improved; and criminals are far ﬁore -
sophisticated tﬁad‘ﬁheyghsed to be. As to tﬁeilaet of tﬁese censiderations,
there is now, aeeerdihg'to Ehe*Committee, | -

"a large and 1ncre331ng class of sophlstlcated profe831onal crlmlnals
who are not only highly skilful in organising their crimes and in the
steps they take to avoid detection but are well aware of their legal
rights and use every possible means to avoid conviction if caught.
These include refusal to answer questions by the pollce and the
elaborate manufacture of false evidence."

The Commlttee‘contlnue:

"The chief significance of these comparisons for present purposes
is that strict and formal rules of evidence, however Llloglcally
they may have worked in some cases, may have been necessary in
order to give accused persons at least some protection, however -
1nadequate, against injustice. But with changed conditions

they may no longer serve a useful purpose but on the contrary
have become a hindrance rather than a help to justice. There
has also been a good deal of feeling in the Committee and else-
where that the law of evidence should now be less tender to
criminals generally, With the improvements mentioned it seems
to us reasonable to expect that the right amount of weight will
be given to some kinds of evidence previously rejected as likely
to be too prejudicial to the accused."l

The Committee go on to refer to "the notably high proportlon of
14
acquittals in contested cases on indictment."
1.07 Since it may appear surprising that a writer on reform of the

law of evidence in Scotland should decline to adopt the general views of

that/

12Evidence (General), Cmnd 4991, para 20.

CLRC, para 21,
CLRC, para 22,
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that'moéf eminent ﬁnd highly skilled Committee, perhaps it should be
explained that the considerations referred to by the Committee = other
than the position as witnesses of the accused and his spouse, and the
extension.of rights of appeal - have little relevance to Scottish
practice. The law relating to the accused and his spouse as ﬁitnesses
is considered in Part III. As to the claéa of criminals referred to by
.the Committee, sophisticated professional crime does not appear to be a
serious problem in Scotland. The Scottish Cbunéil on Crime, in their

memorandum Crime and the Prevention of Crime,15 point out that much of

Scotland's crime "is not a serious challenge to law and order but more
e 4. 1 '
a symptom of social ill-health", 6 and state:

"It is clear ... that the category of crime which has the
most serious actual and potential consequences not only for
the victim but also for the peace and order of the country is
that of crimes of violence against the person, including
homicide. It is this type of crime rather than highly

. organised armed robberies, drug trafficking or complex
financial swindles which in Scotland is the most gerious in
its consequences for individual members of the public."17

As to the enforcement of the law, the Council found:

"The number of persons convicted in Scottish courts annually
has kept very much in step with the number of persons proceeded
against; in 1950, charges were proved against 887 of those
proceeded against and in 1970 the proportion was 94%, Of
those persons proceeded against in 1950, 98.5% were dealt with
summarily (ie by the lay summary courts or the sheriff summary
court) and 1.5% on indictment (in the sheriff and jury court
or the High Court); these proportions have remained virtually
constant throughout the period under review and at face value
this suggests that the criminal cases appearing in court now are
on average neither more serious nor less serious than those of
twenty years ago although the possibility cannot be ruled out

. that public prosecutors have over the period made changes in
their policy. It is noteworthy also that over the period 1950-73
there has been little, if any, change in the relative proportions
of the different types of crime taken on indictment ... whilst in
both 1950 and 1970 crimes against the person represented less than

22/

1geottish Home and Health Department, 1975.

6paea 34,
17para 8.

RE 68917 BL(75)



2Z of the total crimes committed they comprised 30Z of the crimes taken
on indictment. " The fact that over the last two decades the proportionate
contribution of crimes of violence to the total crimes taken on
indictment has remained constant is to a degree surprising but - whilst’
there can be no question but that crimes of violence constitute a
serious problem in Scotland - it may be that the concentrated reporting
of crimes of that type by the media, to the exclusion of other serious
crime, has %xven a somewhat erroneous impression of the true crime
position.’
Thus, although "all the evidence points to there having been a real and
probably substantial increase in the level of criminality in Scotland since
. Ty : D
the early 1950s", it does not seem possible to argue that any general
modification of the Scottish rules of evidence in favour of the prosecution
is justified either by any growth of a particular class of'criminaIS'or by
any unsatisfactory trend in the rate of acquittal of those prosecuted It
appears that in Scotland the case for such modlflcatlon of the rules of
evidence is not proved, and it is suggested that the burden of provrngvlt
rests on its advncates- those who urge that the system should be changed in

favour of the prosecutlon must discharge the onus of proof that 11es upon

anyone in a free society who proposes increased powers for the State against
20

the citizen. A féeling that the law of evidence should now be less tender

to criminals génerally, if such a feeling is prevalent in Scotland, would

not appear'to be.a sound basis for reform.

1.08 It seems preferable to conslder the purpose of a cerlnal tr1a1 and

the extent. to wh1ch that purpose is served or frustrated by the rules ‘of

evidence. The Lord Justice-General has described that purpose 1n‘thesg terms:
"In all our criminal courts in Scotland the object of trial is to~
enable the Crown to secure the conviction of the guilty by proof

beyond reasonable doubt upon evidence sufficient 1n law; and at

thE[QQ

18para 21,
para 4.
OSee post, paras 5.04-5.1l.
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the same time to ensure that the protection which the law seeks
to afford to the immocent is denied to none. What is at stake

in a eriminal trial is the interest of the community, and it

must never be forgotten that that interest requires of a
civilised system of criminal law = which the law of Scotland
undoubtedly is - that even if its administration results in the
acquittal from time to time of the apparently guilty it should
involve the minimm of risk at any time of the conviction of the
innocent. Some may nowadays be heard to say that the protection
which our law affords to the accused is too great and that it
should be reduced to simplify the conviction of the criminal.

The arguments of the advocates of change are familiar but, in

my opinion, no change deserves serious consideration, in spite

of the laudable object, if the result of its adoption would be
' to increase to any significant extent the risk of the conviction
of the immocent. If an increased risk of convicting the innocent
is the price of a greater prospect of convicting the guilty, then
as far as I am concerned it is a price whicgino sound and just
system of law can seriously afford to pay."

It is with these principles in view that the rules of evidence in
criminal cases have been considered in this Volume.

4, Foreiggﬁsyétems

1.09 The Scottish Law Commission are enjoined, by section 3(15(f)
of the Law Commissions Act, 1965, "to obtain such information as to the
legal systems of other countries as appéars to the Commissioners likely
to facilitate'the performance of any of their functions." 1In the field
of evidence, a consideration of foreign fules is a fascinating exercise,
but only seldom of direct practical value. It is no doubt true in a
general.ﬁay that "the rules of evidence and of debate must be largely
the same in any.society, if the object is to get at the truth without
too much waste of time, and to reach decisions quickly after as full and
22 '

relevant a discussion as time permits." On the other hand, Professor

Kahn-Freund has recently said:

"all/

21Lord.Emslie, "The Role of Judges in Society in Scotland", (1974)
19 JLS Sc 205, at p 208. Similar views have been expressed by
Lord Salmon, in H L Deb vol 338, col 1603 (l4th February 1973),
998nd in his Justice lecture on 27th June 1974, '
J P Plamenatz, "The Legacy of Philosophical Radicalism”, in Law and
Opinion in England in the 20th Century (ed Morris Ginsberg), p.39.
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"All that concerns the technique of legal practice is likely to
resist change. In most respects the organisation of the courts and
of the legal profession, the law of procedure and the law of
evidence help to allocate power, and belong, in Montesquieu's sense,
to the lois politiques. Comparative law has far greater utility in
substantive law than in the law of procedure, and the attempt to use
foreign wmodels of judicial organlsatlon and procedure may lead to
frustration and may thus be a misuse of the comparative method."

The writer would, therefore, adopt the following sentences from the
Introduction to the Draft Code:

"Since the law of evidence has to fit into the framework of
substantive law, and alsc into current court procedure which
the Code is not intended to deal with, it is clear that -
asgistance can, for the most part, only be looked for from
legal systems which resemble ours in principles, ideals and
practice. As a consequence it will be seen that the other
jurisdictions most frequently referred to are those of England
and the United States. It will also be observed, however,
that foreign systems are applied to mainly for explanation
and comment; in the particulars in which reform of the law is
recommended, our proposals owe very little to foreign sources.“za_

5. Codification

1,10 The writer‘expresses no opinion on the question of the form of any
enactment designed to reform the iaw 6f evidence. When the Draft Code was
prepared it seemed to the Scottish Law Commission "that fof many reasons thg
law of ev1dence was the branch not only the most easily susceptible of
codification, but was also that in which a code would be of the highest
practical valug."zs More recently the view has been expressedrthat the law
of evidenée."could, and should, be codified, and codified in the continentai
style by the énactment of general principles, not &ealt'with in thé usual
British way by eﬁactment of enormously detailed'and verbose proﬁi‘.sions.“z6

The/

230 Kahn-Freund, "Uses and Misuses of Comparative Law", (1974) 37 MIR 1

at p 20. Cf Professor Alan Watson, "Legal Transplants and Legal Reform”,
(1976) 92 LQR 79.

24praft Code, p 2. See also the Final Report of the Committee on Supreme
Court Practice and Procedure (the Evershed Cemmlttee) paras 247—251

2SDraft Code, Introduction, p l.

26Profasaor D M Walker, "The Work of the Scottish Law Commission, 1972-73",
1974 SLT (News) 149,
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The matter is outwith the writer's remit. He ha$ not attempted to
construct a statutory code of-any kind covering the whole law, or
even to draft clauses in conventional form on any topic, but merely
to identify those areas of the law which should be considered by the
Commission with a view to possible reforms, and to indicate some
possible changes in the law which the Commission might recommend.

6. Principles and concepts

1.11 The writer has, however, assumed thét it is unnecessary at this
stage to propose aﬁy restatement and redefinition of the general
principles and basic concepts of the law of evidence. In a codifying
statute which sought to restate the whole law of evidencg, it wﬁuld no
doubt be desirable to begin with 2 statement of the inclusionary
principle-that whatever facts, statements, opinions-or things may ﬁend
to prbve or disProve a fact in issue are relevant and admissible, except
as othérﬁise‘prﬁvided in the exclusionary rules set forth in the statute.
The'éxclugionary rules could then be grouped under various principles of
exclusibn;;suﬁh as unreliability (eg certain categories of hearsay),
unfairnés§ (g§ forced confessions), moral obligation'(gg_¢ommﬁnications'
betwéeﬁ ﬁusband and wife),‘and public policy (eg Crown privilege);

The term':i.nology of the. law of evidence could then be defined in an
interpfétation section similar to section 3 of the Indian Evidence Act,
1872, in which Sir James Fitzjames Stephen defined "court", “fact",
"relevaﬁt“, "facts in issue", "document", "evidence", "proved",
"disproved" and "not PrOVEd"-Z7 Such a comprehensive statement of
principles and definitions would probably not be necessary in a measure
less general in scope than a complete sta;gfory code. Another reason

for/

27¢t Model Code, Rule 1.

RE 68917 BL(79)



for dispensing with such a statement at this stage is that the principles
and concepts of this branch of the law are already well understood by

the profeSSion.. When Stephen wrote, India did not possess a uniform law

of evidence.28 Sometimes the Muslim law of evidence was followed, sometimes
the English, and somefimas a supposed law based on "an .imperfect
understanding of imperfect collections of not very recent editions of
English textbooks".2? But in present-day Scotland the law of evidence not
only is very familiar to the practitioner but is fully expounded in a

recent textbook of outstanding quality.,

1.12 Is there then any room for new definitions, or even for new concepts?

Wigmore wrote,

"The law of evidence has suffered in its most vital parts from

an ailment almost incurable = that of confusion of nomenclature,"30

The modern Scottish practitioner's nomenclature is probably derived from

W J Lewis's Manual of the Law of Evidence in Scotland, because until

quite recently most university lecturers on evidence bgsed their teaching
on that work, which was published in 1925. Lewis employed three basic |
concepts: admissibility, relevancy and competency. He taught that in
order to be admissible, evidence must be relevant to the facts in‘issue;31
and it was the province of competency to determine the means whereby the
relevant facts might be proved.32 The Sheriffs Walker, whose terminology
is adopted in this memorandum, reserve the term "competency" for their
treatment of specialties of witnesses, and devote their opening chapter

to/

28y Ghose, The Law of Evidence in India, pp 17-19.

295tephén, Report of Select Committee on the Evidernce Bill, cit in
A Gledhill, The Republic of India (British Commonwealth series,
2nd ed), p 241,

3OWigmore, Evidence, V, p 20.
3yanual, p 33.
32Manual, p 63,
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to a general discussion of admissibility and relevancy of evidence, which
begins:

"Admissible evidence is evidence which a court of law may both
receive and consider for the purpose of deciding a particular
case. To be admissible in this sense, evidence must satisfy
two requirements - it must be relevant and 1t must conform to
the peremptory rules of the law of evidence."

In England the two basic concepts of relevancf and admissibility are
33 '
traditionally recognised; but Professor Montrose has suggested that

a scheme of four basic concepts is required for the satisfactory

elaboration and exposition of the rules of evidence: receivability,
34
relevancy, materiality and admissibility, In this scheme, the basic

concept is that of receivability, which is that of tendered evidence
being in accordance with the laws of evidence. To be receivable, it
must satisfy the conditions of each of the three other concepts.

"In the first place, evidence is only received in proof of facts
to which it is 'rationally' related: this gives rise to the
concept of 'relevance'. Secondly, evidence must be related

to facts in issue before the court. Hence arises the concept
of materiality. Furthermore, evidence may be excluded by
reason of a rule of law taking note of the conditions of
litigation or some specific policy of the law: there is, in
other words, also the concept of admissibility."34

The scheme is interesting, but it would be difficult to secure the

adoption of additional concepts which are not employed in Scottish

practice, "and it is by no means certain that their adoption would
35

render the exposition of the law any clearer.”

7. Method of treatment

1.13 An explanation of the arrangement of this Research Paper is contained
in the Foreword and a summary of propositions for consideration will be
found in the consultative Memorandum to be issued. The arrangement

of/

33Cross, pp 24-25. _ :

34J L Montrose, "Basic Concepts of the Law of Evidence”, (1954) 70 LQR
527, esp -at p 535,

Cross, p 25.
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of topics in this Paper admittedly involves the inconvience that all the
questions relating to important areas of the law of evidence, particularly
in criminal cases, are not always considered together. Thus, although

the rules rélating to extra-judicial confessions, the compellability
of the accused, and the cross—examination of the accused, cannot be considered
in isolation from one another, they are discussed in dif ferent places in
Parts IIT and IV. It is hoped, however, that the rather elaborate Table of
Contents will afford the reader an adequate guide to the contents of the
Volume. For the selection and arrangement of topics, and the views exﬁressed
as to possible reforms, the writer is alone respomsible. It is to be
expected that numerous topics, questions and difficulties will occur to the
reader, which have not been considered by the writer. Some of the topics
selected for discussion by the writer are also considered in the Secﬁnd
Report of the Thomson Committee: indeed, it is thought that all the
matters within the remit of the Committee which directly affect the law of
evidence, are referred to in this paper. The overlapping of topics is
inevitable because, as the Committee observe, "Evidence and Procedure ére
closely comnected subjects. The dividing line between them is often very
thin and in some respects in practice, they so overlap as to render it

36
impossible to deal with them separately." It will be obvious that on all

matters the views expressed by the writer are tentative, and in many cases
their consequences have not been fully worked out. The writer's main
object in expressing such views has been to make the Paper less uninteresting

to read than it would otherwise be: it is hoped that the reader will be

impelled to formulate his own solutions to the problems discussed.

1.14/

36Thomson, para 1.06,
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1l.14 No attempt is made in this Paper to expound the present law of
evidence in Scotland. Instead, at the begim_ling of each section

references are given to the passages in establishqd modern text-Books

where the present law is statéd, and some reference is made to the relevant
cases and statutes which have been decided and enacted since the
publication of these volumes. The law is considered as at lst June 1978,
Further, when reference is made to the Second Report of the Thomson
Committee or to the Eleventh Report of the Criminal Law Revision‘Committee,
no attempt is made to reproduce at length the reasoning, often highly
relevant and usefuI; which these Reports contain. It is assumed that

copies of Walker and Walker's Law of Evidence in Scotland, Renton and

Brown's Criminal Procedure (4th ed), and these two Reports are

available to the reader. They are referred to in the footnotes as
"Walkers'", "R & B", "Thomson" and "CLRC". A complete list of

references and abbreviations is appended to the Table of Contents,
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PART II1

EXCLUSION OF EVIDENCE

Chagter 2
JUDICTAL KNOWLEDGE: JUBICIAL ADMISSIONS

2,01 This chapter is concerned with two classes of facts about which
evidence need not, or may not, be given: (1) facts within judicial
knowledgé; and (2) facts which are judicially admitted. Evidence is
also excluded by the conclusive or irrebuttable presumptions of law,
which cannot be.contradicted by evidence to the céntrary; but since
these are properly regarded as rules of substantive law, they do nét

fali within the scope of this memorandum.

l. Judicial knowledgel

2,02 The ciasses of facts which are held to fall within judicial
knowledge appear to be fairly well defined. They include Acts of
Parliémeﬁt; Scots law and judicial procedure; Community 1aw;2 the
ordinafy meanings of Enélish wnrds_andrphrases; facts of history and
public national evenfs; facts of general economic and social custom and
behaﬁiour; and facts of nature. Problems have arisen as to the taking
of judiéial notice of statutory instruments and of English law, and it
is thought that these problems could be resolved by legislation, not
necessarily in ﬁhe context of reform of the law of evidence in Scotlahd.
It may.be, however, that some provision should be made to permit the

. taking of judicial notice of foreign law in certain circumstances,

Other quesﬁions have arisen as tc whether or not particular facts fall

within/

1Wa1kets, paras 52, 53. And see G D Nokes, "The Limits of Judicial
Notice", (1958) 74 LQR 59,

2European Communities Act, 1972 (cap 68), secs 2, 3; H P Bulmer Ltd v
J Bollinger § A, [1974] Ch 401, Lord Demning MR at pp 418-419. :
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within judicial knowledge: it seems unlikely that legislation could
adequately provide for these, but procedures to deal with such
difficulties have been suggested. All these matﬁers are discussed in
the following paragraphs.

3
2.03 (1) Statutory instruments. Sir Rupert Cross writes:

"It is unfortunate that there is no express provision for the
taking of judicial notice of statutory instruments because,
even in modern times, the courts have varied in their - ,
insistence on the production of a Stationery Office copy and
it is not even clear that proof by this method is authorised
in the case of all statutory instruments."

Scottish writers, on the other hand, have assumed that statutory

_ 5 T 6
instruments need not be produced, citing Macmillan v M'Connell. It

7

is doubtful whether that assumption is justified by the case cited,
8 ' - o
but it seems to be supported by earlier dicta and has apparently never

been challenged in the Scottish courts, The same view seems to have

been taken by the English Court of Appeal in Snell v Unity Finance Co
Egi,g which, as Sir Rupert Cross notes elsewhere,lo suggests that.
judicial notice may be taken of all statutory instruments, Manylof the |
problems which have arisen in England.have probably heen circumventgd
in the Scottish summary criminal courts, where they-wﬁuld‘have been mosﬁ
likely to arise, by the application of section 353 of thé Criminél
Procedure (Scotland) Act, 1975, and its predecessors,1 whgreby

provision has been made for the proof of official documents in summéry

eriminal/

3Cross, p 139; see also Phipson, para 49.
alastanga v Solman, [1962] Crim LR 334.

5Lewis, p 693 Walkers, para 198(c); Renton and Brown, l4-16.

61917 J ¢ 43. _ ,
See Lord Dundas at p 49; Lord Johnston at p 51; Lord Skerrington at
p 53; Lord Anderson at p 53.

Sharp v Leith, (1892) 20 R (J) 12, Lord M'Laren at pp 15-16;

Hutchison v Stevenson, (1902) 4 F (J) 69, Lord M'Laren at p 72.‘
“[1964] 2 QB 203. |
iICross, p 526, n 5.

See post, para 11.33.
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criminal procedure. The question of proof of statutory instruments is

more fully discussed elsewhere.

2,04 (2) Application of English law, English law is held to be

within judicial knowledge in three contexts. Firstly, the judicial
knowledge of the Scottish judges includes English law to the extent that
they are bound to apply the English law of charity in income tax case313
and others where that law is made applicable by Parliamént. Thus, the
Local Government (Financial Provisions etc) (Scotland) Act, 1962,14
which makes provision for the reduction and remission of rates payable
by charitable and other organisations, enacts by section 4:

"(10) In this section - (a) 'charity' means an institution

or other organisation established for charitable purposes

only ... and 'charitable' is to be construed in the same way
as if it were contained in the Income Tax Acts,"1d

. 16 .

And the Consumer Credit Act, 1974, enacts by section 189:

"(1) 1In this Act, unless the context otherwise requires =~

eee 'charity' means .., as respects Scotland ... an

institution or organisation established for charitable

purposes only (... "charitable' being construed in the same

way as if it were contained in the Income Tax Acts)."
Accordingly the Scottish courts, when considering the question whether
mm institution is a charity within the meaning of such legislation,
must determine whether or not its purposes are both benmeficial to the

community and within the spirit and intendment of the preamble to the

Statute/

12See post, para 11,02.

3Commissioners for the Special Purposes of the Income Tax v Pemsel,
(18917 AC 531.

1410 and 11 Eliz II, cap 9.

1SSee Belhaven—Wes thourne Church Congregational Board v Glasgow
Corgoratlon, 1965 SC (L) 1; §cott13§ Burial Reform and Cremation

Society v Glasgow Corporation, 1967 SC (HL) 116,

1974, cap 9.

16
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Statute of Elizabeth.17 It is well known that the Scottish judges

"feel embarrassed at having to administer as part of the law bf Scotland
a difficult and technical branch of English law",lsland attention has been
pointedly drawn to the need for reform.19 The Committee chaired by

Lo?d Goodman which was set up by the National Council of Social Servicé'
to carry out an inquiry into charity law could not agree on a new
definition of "charity“.zo

2.05 Secondly, the Scottish judges are bound to apply codes of criminal
law, evidence and procedure which are based on English 1aw21,when sitting
as the Courts-Martial Appeal Court.zzl Thirdly, an inferior court which

is asked to vary a maintenance order issued by a court in another part

of the United Kingdom may for that purpose take notice of the lﬁw'in
force in any other part of the United Kingdom.23 Sheriff Garrett "
expressed the opinion that that provision was intended:tb apply dnly fo
the rules relating to the maximum rates of aliment in that part of the
United Kingdom.24 It would be useful to ascertain from sheriff cohft
practitioners whether or not the provision has caused any difficulty. It
is, however, clearly inappropriate to consider aﬁy alferation”bf the.iéw

on/

1743 Eliz I, cap 4: now set out in the Mortmain and Charitable Usas =+~
Act, 1888 (51 and 52 Vict cap 42), sec 13.

18Inland Revenue v Glasgow Police Athletic Association, 1953 SC
{HL) 13, Lord Normand at p 21.

198cottish Burial Reform and Cremation Society v Glasgow Corporation, . ..
1966 SC 215, Lord Strachan at p 228; Glasgow Trades House v :
Inland Revenue, 1970 SC 101, Lord Cameron at p ll4. '

OCharity Law and Voluntary Organisations: Report of the Goodman -
Committee (National Council of Social Services, 1976). -

Larmy Act, 1955 (3 and 4 Eliz II, cap 18), esp secs 70 and 99(1);-

Air Force Act, 1955 (3 and 4 Eliz II cap 19), esp secs 70 and 99(1);.
Naval Discipline Act, 1957 (5 and 6 Eliz II, cap 33), esp -sec 42. -
See Professor T B Smith, British Justice: The Scottish Contribution, -
pp 30-33. _

22¢ourts-Martial (Appeals) Act, 1968, cap 20, sec 2(1)(b); Hendry,

1955 SLT (Notes) 66, '

3Maintenance Orders Act, 1950 (14 Geo VI, cap 37), sec 22(2).

250hom gson v Thompson, (1953) 69 Sh Ct Rep 193; see also Cowan v Cowan,
(1952)68 Sh Ct Rep 3; 1952 SLT (Sh Ct)8,

2
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on these three matters in the context of the reform of the Scottish law

of evidence.

2,06 (3) Judicial notice of foreign law. Various proceedings under the

'Maintenancé Orders (Reciprqcal Enforcement) Act, 1972,25 fequire the Scottish
courts to notice foreign law, Section 7 of thé Act makes provision for the
confirmation by a United Kingdom court of a ﬁrovisional maintenancé order made.
in a recifrbcating country. It enacts that the court shall refuse to confimm
the order if the payer establishes any 5ﬁch defence as he might have raised

26 .
The court receives from

in the proceedings in which the order was made.
the court which ﬁade the order a stétement of the grounds on which the making
of the order might have been opposed by the payer; and it is provided that
that statement shall be conclusive evidence that the payer might have raised
a defencé on any of these grounds.27 It is further pfuvided that in any
proceedings for confirmation under section 7 the sheriff shall apply the law
in force in:that country-with respect to the sufficiency of the evi&ence.28

The statement which the sheriff court receives from the court which ﬁade the
order dﬁes not, however, ineiude a statement of the law of the reciprocating
country with respect to the sufficiency of evidence. One sheriff has heid

that the sheriff may assﬁme, without making inquiries or hearing evidence or
submissions on behalf df the partiés, thaﬁ under the foreign law corroboration
is not required;29 but it is not known whether his :easqﬁing would be generally
approvéd. Section 9 provides that on an application for the revocation of a
registered ordef the court éhall, unless the payer and the payee ﬁre for the

time being residing in the United Kingdom, apply the law applied by the

reciprocating/

251972, cap 18.
2650¢ 7(2) (b) (i).
Sec 7(3).

8sec 7(7) ().
29¢illen v Killen, Glasgow Sheriff Court, 27th September 1977.
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reciprocating country in which the registered order was maée. In
that situation, precise information as to the foreign law is not
proﬁided; but it does not séem to be required; because ﬁhe éoﬁrt
may make a provisional order if it has reason to Seliéve th%trthelgroﬁﬁd .
of the application is oneron which the order could be revoked according |
to the foreign 1aw,'notwithstanding that it has nét been established
that it is such a ground.30 |
2.07  Apart frém the situations noted in the three preceding paragraphs,
fdreign law, for thé Scottish courts, is a matter‘ofrfact to be proved

by evidence, so that a Scottish judge cannot tﬁke jﬁdicial nofice of
foreign 1aw.31 "Since a finding by a Scottish court as to_wha; thé law

of a foreign state is on a particular matter is treated as a finding

of fact, no probative value is attributed to it in any actién‘other

than that in which the finding is made. If the same point of fofeign

law arises in subsequent actions between different paffiés, the foreignl
law must be proved afresh in each case: otherwise the court wiii apply_"
the_general presumption that the foreign law cbincides with thé_law of
Scotland. It may therefore be useful to enact a provisioﬁ én the lines
of section 4(2)-(5) of the Civil Evidence Aﬁt, 1972,32 and clause
44(2)-(5) of the Draft Criminal Evidence 3111.33 These permit the
reception as evidence of foreign law of any brevious determination by

an knglish court of fhe point in question, provided it is reported in

citable/

305ec 9¢4).

31Anton, Private International Law, pp 565-~567; Duffes v Duffes, 1371
SLT (Notes) 33. Quaere whether the Scottish courts would take
judicial notice of certain items of foreign law as matters of
notoriety, eg the legality of roulette in lonte Carlo (cf Saxby v
Fulton, [1909] 2 KB 208, at pp 211, 221),

321972, cap 30; preceded by LRC 17, paras G4, 74(19).
33CLRC,‘para 271, p 253. '
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citable form (ig in a report, tramscript or other document which could,

if the questipn had been one of English law, have been cited as an authority
in legal proceedings in England and Wales), and provided notice of intention
to rely upon it has been given to the other parties to the proceedings; the
foreign law is then to be taken to be in accordance with the determination
unless the contrary is proved. Some such provisioﬁ could perhaps effect some
saving of inconvenience and expense. No doubt it_wnuld scarce1y §ver be
invoked in criminal proceedings, whefe guestions‘of foreign law very seldom
arise, but it could be of some limited value in_civii daﬁses, such as thoée
brought by virtue of the Recognitipn of Divorces and Legal Separations

Act, 1971.34

2,08 The Law Reform Commission of Cahada, taking the view that foreign

law is often relatively easy to determine by resort to textbooks and foreign
statutes, has proposed new statutory provisions whereby a judge may take
judicial notice of a foreign law, and must do so if a party requests it,
gives the other party sufficient notice to enable him to prepare to meet the
request and furnishes the judge with sufficient information to Enable him to
comply with it. This proposal, which might well avoid difficulty and
expenée in the asceftainmenf of foreign law, also seems worthy of considera-
tion. These provisions are only.perm_issive, and place no burden on the
judge to do independent research on foreign law. If the information which
he is given is insufficient, he will not comply with the request, fér it is
furtherlprovided that if he cannot determine. the foreign law he may either
apply local law, or dismiss the action. Such a pro#ision may be thought

to be preferable to the present law of Scotland, whereby if no quéstion of

foreign/

341971, cap 53; see Broit v Broit, 1972 § C 192.
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foreign law is raised the law of Scotland is applied, even.where it is: -

likely to be radically different from the foreign law.35

2,09  (4) Matters of fact. The matters of fact which fall within
judiéiairknowledge vary from time to time, so that the court someﬁimes hés
difficulty in answering the question whether or not a particular fact
must be proved by evidence. The answer may vary eveir from year to

36 38

year™ -and frxom place to place.37 Again, a judge™  may doubt whether a

fact which is within his personal knowledge may also be properly

- treated as within judicial knowledge.39

Courts-martial are bound to
"take judicial notice of all matters of notoriety".40 But such a
provision cannot definitely indicate whether a particular fact is a
mafter of notoriety or not. Sir Rupert Cross suggests that ;here is
_something to be said for a practice whereby a judge could sﬁate ﬁhat he

proposed to take notice of the existence of certain facts within his

personal/

35Law Reform Commission of Canada, Evidence Project Study Paper no 6,

"Judicial Notice", pp 4-5, 14, 20; Report on Evidence, pp 45, 105
(Evidence Code, secs 84(2) (b), 85). ‘ :

36Mc11ha:§gx_v Herron, 1972 J C 38 (breath test carried out with
Alcotest R80 device)}; cf R v Jones, [1970] 1 WLR 16, followed in
Hohammed v Mackenzie, High Court of Justiciary, 16th Pebruary 1972,
unreported (approval of device by Secretary of State).

3701iver v Hislop, 1946 JC 20 (technical term in local statute).

381 has recently been held in England that a distinction falls to be
drawn between professional judges and lay justices, in respect that |

it is not improper for a justice with specialized knowledge of the
circumstances forming the background of a particular case to draw
~on that specialized knowledge in interpreting the evidence
(Wetherall v Harrison, [1976] 2 WLR 168; for commentary see [1976]
Crim LR 54), :

3 he Privy Council has said that a judge cannot make use of medical
knowledge which he may have acquired in one case in his direction to
the jury in another (A G for South Australia v Brown, [1960] AC 432,
at p 449). In Kennedy v Smith, 1976 SLT 110, at p 115, it was said
that whether or not a particular combination of circumstances is
likely to exacerbate the effects of a particular consumption of
alcohol is a matter of evidence.

%Oarmy Act, 1955, sec 99(3); Air Force Act, 1955, sec 99(3):

~¢cf Indian Evidence Act, sec 57.
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personal knowledge, subject to anything urged upon him.to the contrary.41

Such a practice is embodied in the American Model Code, rule 804(1) of
which provides: 7

"The judge shall inform the parties of the tenor of any

matter to be judicially noticed by him and afford each

of them reasonable opportunity to present to him

information relevant to the propriety of taking such

judicial notice or to the tenor of the matter to be
noticed."42 ‘

Rule 201(e) of the Federal Rules of Evidence for United States Courts and
Magistrates provides in part as follows:

"A party is entitled upon timely request to an opportunity

_ to be heard as to the propriety of taking judicial notice

and the tenor of the matter noticed.”
2,10 The Law Reform Commission of Canada has made proposals for the
judicial notice of facts which are not necessarily common knowledge among
most persons of average intelligence and experience, but which are
nevertheless well-known within the territorial jurisdiction of the court,
such as facts of local history or geography, or are readily and accurately
verifiable by resort to sources where accuracy cannot be reasonably questioned,
and are, therefore, also not the subject of reasonable dispute: such facts
may.he scientific, historical, geographical or chfonological facts which are
verifiable by reference to such sources as_treatises, maps, almanacs or
encyclopaedias. It is not proposed to impose on the judze the burden of
finding the necessary information on his own initiative. Judicial notice of
these matters is discretionary, unless a party requests the judge to take
judicial notice of any such matter and gives notice of such request to the

adverse/

.4lcross, p l4l.

423ee also rule 806(4) and Foreword, pp 65-69.
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adverse party and furnishes the necessary information: in that event
only, judicial notice is mandatory. The judge may, in conéidering
whether to take jﬁdicial notice or what facts ioinotice, decide in
each case the most suitable sources of information to Consult;
Procedural fairness when a matter is or haé-been‘judicially noticed .
.1s preserved by affording each party the-opportuﬁity to be heard
regarding the propriety of taking judici#l notice and informingreach-
party of the sources of information used. If the judge decides that
a maﬁter is to be judicially noticed, a party cannot present evidence

disputing the fact.43

2, Judicial A.dmissi.ons44

{1} Judicial admissions in civil cause545

{(a) Admissions on record

2,11 The general rules that facts which are admitted on record need
not be proved, and that a party may not lead evidence to contradict his
own admissions, are well understood. Questions have, however, arisen
about implied admissions.,

2,12 The rule that a party is held as admitting any averment of a
fact within his knowledge which e does not deny, has been enacted both

by Act-of.Sederunt46 and in the sheriff court rules of 1907,47

and has
frequéntly been affirmed by the courts.48 It seems, however, that a.
fact is held to be witiiin a party's knowledge only if the fact is his

state/

43Law Reform Commission of Canada, Evidence Project Study Paper no 6,
"Judicial Notice", pp 3-5, 9, 16~17; Report on Evidence, pp 44-46,
,4103—106 (Evidence Code, secs 32-35).

*‘Walkers, paras 48, 49.

451t is assumed that no special difficulties arise over oral admissions
at the Bar and the admission of facts in special cases and summary trials.
46, S, llth February 1828, sec 105, See Dickson, para 281.

47pule 44.

8¢ in Clark v Clark, 1967 SC 296, Lord Milligan at p 305.
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o 49 _
state of Lnowledge, or the existence of a simple legal relationship

50 ‘
wita another, or any other matters about which he does not have to

make inquiries in oxder to ascertain the t1‘:ui:11.$1 The effect of O'Connor51
is that a party is not bound to admit or deny # fact which is raadily‘
ascertainabie by him and has in fact beén ascertained by him. if that
is correct, it is arguable that the rule should be extended to matter#
about which a party may readily obtain information. On the other hand

it could be difficult to predict in any case whether or not the judge
would regard a particular fact as falling within such an extended rule.
It may be preferable to extend the "demand for admission" procedure

under rule 99 of the Rules of the Court of Session, which is mentioned
below.szr

2.13 The qﬁestion whether an implied admission may be cdnstrued from an

. 53 .
averment arose in a different way in Lord Advocate v Gillesple, vwhere

Sheriff N E D Thomson followed a dictum of Lord Sorn to the effect that in

practice cases occur in which it is right to treat an averment in answer

S 54
as ‘equivalent to an admission. It seems clear, however, that that

dictum did not command the approval of the Second Division in Wilson v

55
Clyde Rigging and Boiler Scaling Co, and that generally an averment has

.56
no evidential value unless it is expressly framed as an admission.’

(b)

49Central Motor Eng;neer1q§7C0 v Galbralth 1918 8C 755, LP Strathclyde

at p 765, Lord Mackenzie at p 770.
Og11is v Fraser, (1840) 3D 264 Lord Gillies at p 271, Lord Mackenzie at
p 27L.
510'Connor v W G Auld & Co (Engineering) Led, 1970 SLT (Jotes)16.

‘Post, paras 2-18 et et seq.
331969 SLT (sh ct) To0.

4Dobson v Colvilles Ltd, unreported on this po1nt in 1958 SLT (Notes) 30,

but the dictum 18 prlnted in Lord Wheatley's opinion in Wilson n 55

infra, at p 330.

551959 s¢ 328. |
56Lee v NCB 1955 SC 151, Lord Sorn at p 160; Stewart v Glasgow
Cornoratlon, 1958 SC 28- Wilson, n 12 supra.

5
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(b) Admissions by minute

2,14  Provision is made for joint minutes of admission in jury trials
in the Cdurt of Session by rule 122 of the Rules of Court. The practice
there prescribed is also followed in Court of Session proofs and in
proofs and civil jury trials in the sheriff court, and it is relevant -

~ to consider whether or not it is necessary to enact similar, or
different, rules for these forms of inquiry. It is suggested that it -
would probably be convenient to enact similar rules, : n
2,15 It also seems material to consider whe;her or not anything need
be done to encourage parties to agree medical and other evidencg.by
joint minutg, particularly in actions of damages for personal injuries.
The use of minutes of admission has been encouraged by the court557'
and by the Grant and Thomson Committees. The Committees'
recommendations, and the question of the disclosure and exchange bf,.
expertsi reports, are discussed in Chapter 17.
2.16 Rule 167(g) of the Rules of Court provides that in actions of
divorce, nullity of marriage or separation, where the parties are .agreed
as to the custody of, aliment for or access to a child of the marriage,. .
they may embody such agreement in a joint mipute.‘_Joint minutes are
also commonly used to express agreements as to payment of a_capitaL sum
or periodical allowance under section 26 of the Succession (Scotland)
Act, l964,58 although rule 165, which deals with actions defended on the
financial conclusions only, does not makg provision thefefor. In

59 o
Lothian v Lothian Lord Fraser held that a joint minute as to aliment

was/

57Bell v Blackwood, Mortom & Sons Ltd, 1959 SLT (Notes 54); :see'éISQ
Mearns v British Iransport Commission, 1960 SLT (Notes) 56.

38 -
1964, cap 4l.

391965 SLT 368.
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was binding'on the parties and effective although the Court had not

interponed authority thereto, and that there was no locus poenitentiae

until authority was interponed. But in Robson v Robson6° Lord Avonside

held that joint minutes in matrimomial caﬁses were essentially different
from those.in other causes and not only did not bind the court but did not
prevent a party from resiliﬁg in order to bring to the notice of the

court facts relevant to the subject-matter of the minute. It may be,
therefore, that there is room for some 1egislativé ﬁlarification of the
extent to which'joint minutes in consistorial causes are binding.

2.17 An acceptéble view may be that a joint minute relating ﬁo the
custody of, aliment for, or access to any child should not be binding on
the court, but that jqint minutes relating to the financial rights and
obligations inter se of the parties to a marriage should be binding and
effective. The distinction seems to be justified by the nature of the
duties imposed on the court in actiomns relating to the custody or
upbringing of children. Where in any proceeding the custody or
upbringiﬁg‘éf a child is in question, the court in deciding that queétion
must regard‘the welfare of the child as the first and paramount
consideféfion;sl and the court may not grant decree of divorce, nulliﬁy of
marriage of separation unless and until the court is satisfied as reSpeéts
every child for whose custody, maintenance and education it has jurisdiction
to make‘provision in the action either (a) that arrangements have been
made for the care and upbringing of the child and that those arrangements
are satisfactory or are the best which can be devised in the circumstances,

or/

601973 SLT (Notes) 4.
61Guardianship of Infants Act, 1925 (15 and 16 Geo V, cap 45), sec 1.
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or (b) that it is lmpractlcable for the party or parties appearlng
before the court to make any such eu:raa:lpe.ivn.ents.62 It seems clear .
that these imperative duties cannot be removed from the court by aﬁy
agréemenf which.may have been made by the parties appeariﬁg before it. -
But no similaf duties appear to be incumbent on the court in relation
to applications for a capital sum or periodical allowance. It is
true that section 26(2) of the Succession {Scotland) Act; 1964,63
provides that where such an application has been made, |

"the court, on orantmg decree of divorceé, shall make

with respect to the application such order, if any,

as it thinks fit, having regard to the respective

means of the parties and to all the circumstances of

the case ..."
It dﬁeé not, however,;énact any prohiBition making it incompeteﬁt for
the judge to give effect to an agreement of parties regulating the
paymént of a capital sum or periodical allowance, without any evidence
having been 1ed: Nor does it provide that the court may not grant
decree of divorce unless and until it is satisfied that satisfaétor&
arrangements have been made for the payment of these. The court
cannot make an order under section 26 unless an application is made,
and it is submitted that section 26(2) need relate onl& to defended
applications. At common law, in any defende& action for payment of
a sum of money the amount of which is in the discretion of the court,
tiie court, if minded to grant decree, is bound to take into account
all tﬁe proved or admitted circumstances which are relevant to its

award; but if the action is undefended, or if the parties reach

agreement/

62Matr1mon1a1 Proceedlngs (Children) Act, 1958 (6 and 7 Eliz II,
cap 40), sec 8(l). See also sec 8(2).

631964, cap 41.
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agreement as to quantum, the court is not bound to hear evidence as to
quantum and, if it thinks fit, to adjust the figure agreed. If is

thought that if Parliament had intended to impose such duties on the court
in applications under section 26, it would have done so in clear terms,

In actions of aliment in the sheriff court, the amount of aliment may be

agreed upon by the parties and decree pronounced in terms of a joint
64

iinute. It seems difficult to define any consideration of public éolicy
which might have led to the placing of applications under section 26 in

a special category. The parties to such applications need not enter iuto
a joint minute without having ascertained for themselves, as they may seek
to do by commission and diligence, all the relevant figures; and whether
or not any agreement should be made would appear to be entirely a matter
for themselves and their advisers. It does not appear to be the current
practice of at least the majority of judges, in applications where a joint
minute has been lodged, to requife evidence relating thereto and to

decline to interpone authority to the minute.

(c) Demand for admission

2,18 Rule 99 of the Rules of the Court of Session provides:-

"Either party may by letter call upon the other party to

admit without prejudice the date, signature, transmission, -
or receipt, of any relevant document, or the verbal accuracy
of a copy thereof, within such time as the court may appoint;
and in case of refusal or delay to admit any such matter
within the time appointed, the expense of any proof rendered
necessary by such refusal or delay shall be paid by the party
refusing or delaying, whatever the result of the cause may be,
unless the court shall certify that the refusal or delay was
reasonable; and no expense of proving any document shall be
allowed unless the procedure authorised by this paragrapi

has been followed forth."

2.19/

04¢1ive and Wilson, p 204.
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R T

~§§;¥5 :‘If is arguable that this rule should be exténded to apply
to facts as well as documents, and that a similar extended rule should
also be enacted for civil causes in the sheriff court. In the
English High Court, any party may, not later than twenty-one days
after an action is set down for trial, serve on any other party a
notice requiring him to admit, for the purﬁose of that cause or matter
only, the facts specified in the notice.ﬁs 1f the party on whom the
notice is served fails to make the admissions specified within seven
days of a longer period allowed by the court, he will have to bear
the cost of proving the matters in question at the trial, unless the
court ocherﬁise orders.66 If he does make the admissions, they may
not be used against him in any other proceedings or in favour of
any person other than the one who gave the notice to admit.67
2.20 It is unnecessary to emphasise the dangers of importing a
rule from andther sﬁstem; and of elabération of procedure; but a
Scottish rule in somewhat similar terms could be régarde.d as no more
than a logical extension of rule 99, and could meet the present
situation in which a defender may éroperly withhold an admission in -
his pleadings of a fact readily ascertainable, or indeed ascertained,
by him-68 It is someﬁimes‘asserted.that a defender is entitled to
"put the pursuer to his pr@of“of matters aﬁout which the defender
has, or could easily obtain, information. It is difficult to

reconcile this assertion with the rule of pleading that a party must

admit/

ngules of the Supreme Court, ord 27, r 2(1).
RSC ord 62, r 3(5). ‘

67psc, ord 27, r 2(2). - :

68ps in Ganley v Scottish Boarowners Mutual Insurduce Asgociation, 1967
SLT (Notes) 45, and O'Connor v W G Auld & Co ZEngjneeriqgl_Ltd,.lQ?O
SLT (Notes) 16; but see Ellon Castle Estates Co Ltd, v Macdonald,
1975 SLT (Notes) 66, and post, para 2.21,
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admit or deny facts averred by his opponent which are within his
knowledge,69 unless by taking the view that the rule applies only to

facta propria in the strictest sense. It may be thought necessary to make

it clear that penalties may be imposed on those who unreasonably withhold

admissions. On the other hand it may be thought that by virtue of section
.y . . 70

1 of the Administration of Justiceé (Scotland) Act, 1972, and the rules

made thereunder71

parties may now obtain adequate facilities for investigationm,
and that it would be an undesirable inconsistency that a party should be
required to admit a fact under notice, but not in his pleadings.

2.21 In any event it seems‘unsatisfactory that a dishonest defender is
entitled to cause delay and possibly Hardship by insisting in irrelevant
or unfounded defences. The court cannot grant decree until after tﬁe
closing of the record,72 so that the pursuer is denied his remedy either
until the defences are repelled after debate or until he establishes his
case at inquiry. The Court of Session's power to close the record before
the expiry of the 12~week period of adjustment permitted by the Practice
Note of 16th December 1968 appears to be selddm exercised and in any

event cannot be exercised earlier than four weeks after the date of the
interlocutor continuing the cause for adjustment. It is within the
discretion of both the Court of Session73 and the sheriff court74 to grant
an interim decree both before and after the record has beeﬁ closed, but

only where it is admitted or cbvious that a sum is due to the pursuer by

the/

69J M Lees, Handbook of Pleading (2nd ed), p 46.

701972, cap 59.

71 g (Rules of Court Amendment No 7), 19723 A S (Sheriff Court Procedure
Amendnent) , 1973,

72Court of Session Act, 1825 (6 Geo IV, cap 120), secs 4, 10, .

!3Mackay, Practice, I, pp 582-583; Maclaren, Court of Session Practice,
pp 1090~1091. .

74Bobie, Sheriff Court Practicé, pp 162-163; Ceorge Hotel (Glasgow) Ltd v
Prestwick Hotels Ltd, (1961) 77 Sh Gt Rep 97, 1961 SLT (Sh Ct) 61.
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the defender. Only in an exceptional éase75 may the Court be able and
willing, before inquiry, to draw an inference which is contrary to a
party's denial and grant decree against him; and even iﬁ such a case
the Court cannot do so until the record has been closed and partiesl
have been heard in debate,

2.22 It seems unfortunate that there is no generally avaiiable-
procedure in the Scottish coﬁrts-analogous to the English procedure

of suﬁmary judgment undexr Order 14 of the Rules of the Supreme Court,
whereby a plaintiff or counterélaiming defendant may apply for
judgment on the ﬁhole or part of his claim and his opponent may show
cause against the application by stating his defence to the claim and
showing that there is a real issue which ought to be tried. Where,
for example, a defendant enters an appearance and thus indicatea that
he intends to contest the‘claim, the plaintiff may issue a summons for
summary judgment returnable before a Master and supported by an
affidavit in which he verifies his own claim and swears to his ﬁélief
that the defendant has no defence except perhaps on the amount of
damages. It is then for the defendant to show that he has a defence,
but if the Court is satisfied that the defendant has raised no triable
issue or question or that the case is not one which for some other
reason ought to go to trial, it will give summary judgment, ie a
speedy judgment without a trial against the defendant. It is understood
that this procedure is used in a substantial number of cases, aﬁd it

76

greatly accelerates the process of the law, The Grant Committee

rejected/

75Such as Ellon Castle Estates Co Ltd v Macdonald, 1975 SLT (Notes) 66.

761 t Jacob, Accelerating the Process of Law: A Preliminary Memorandum
(International Congress on the Law of Civil Procedure, Ghent, 1977).
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rejected a suggestion that a similar procedure might be introduced in
the sheriff court,77 but it is doubtful whether they appreciated tha£lit
is only after a defendant has entered an appearance that a plaintiff

may ask for summary judgment.

2,23 Rule 89A of the Rules of Court,78 which makes provision for

interim payments by certain defenders to pursuers, and mutatis mutandis

by pursuers to counter~claiming defenders, at any time after defences

have been lodged, applies only to actions of damages for personal injuries,
and enables the court to make an order for interim ﬁayment of damages if
satisfied that liability has been admitted or that, if the action
proceeded to proof, the pursuer would succeed on the question of liability
without any substantial finding of contributory negligence. It is
difficult to predict the course which the court would be likely to adqpt
if a defender in such an application, whose defences were irrelevant or
restricted to a simple denigl,_declined to state any specific defence

and show that there was a rgal issue which ought to be tried. So long

as a defgndér is entitled to insist in such defences, it is not clear

that in such a situation the court would be prepared to hold that the
pﬁrsuer wbuld succeed if the action proceeded to proof, and accordingly
that the pursuér had satisfied the condition of making an interim award

contained in rule 89A(1)(c)(ii).

(2) Judicial admissions in criminal causes
2,24 These are (a) the plea of guilty to a charge, which if accepted

excludes/

77Grant, para 554,

78Introduced by A 8 (R C Amendment) 1974, and in operation since
lst October 1974; see Glasgow Herald, 30th October 1974; Douglas's
C B v Douglas, 1974 SLT (Notes) 67; Littlejohn v Clancy, 197%
SLT (Notes) 68; Boyle v Rennies of Dunfermline Ltd, 1975 SLT
(Notes) 13; Nelson v Duraplex industries Ltd, 1975 SLT (Notes) 31.
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excludes all inquiry into the accused's guilt of that charge, and (b)
- admission by minute, which limits the scope of inquiry.

{(a) Plea of.gpilty79

(i) Probative valug

2,25 The rules as to the probative value of a plea éf guilty seem '
worthy of examination. According to the present law and practice,
neither a plea which has been tendered and rejected,so nor a‘plaa,which
has beén tendered and withdrawn, may be founded on by the pfosedutor.
Nor may reference be made.in the course of a trial on any charge to any
other éhafge in the same :i.ndictment81 or complaint to which the accused

- has pleaded guilty. In Strathern v Sloan80 various reasons were given

for the rule forbidding the prosecutor to use against the accused a plea

of guilty which has been tendered and not accepted. Lord Justice—Clerk
Aitchiaon said (at p 80):

“If the panel, notwithstanding hls plea of gullty, chooses to
enter the witness-box, he must have entire freedom to give his
evidence, contrary to his plea of guilty which the prosecutor
has declined to accept. This does not involve any encouragement
of false testimony, as it is not unfamiliar that a panel may
offer a plea of guilty, not because he is guilty of the offence
charged, but because a public trial might disclose facts more
hurtful to his own reputation, or the reputatlon of others,

than the recording of a plea on his own confession."

Lord Mackay said (at p 84) that between 1840 and 1903
“the Crown never sought to augment its proof, when it had
taken the option of leading its proof, by the process (which
would seem to me personally highly inequitable) of tenderlng
in proof the plea which it had not accepted' "
2.26 The va11d1ty of these con51derat10ns must naturally be acknowledged

but it maxibe questioned whether the present rules are not too inflexible

to/

"y

1%
/ 79R & B, para 18-06,

80
Cochran v Ferguson, (1882) 5 Couper 169 10 R (I 18- Strathern v

Sloan, 1937 JC 76.
8lyalsh v H M Advocate, 1961 J C 51,
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to be entirély fair to the prosecutor in all circumstances. A plea of
guilty is a'goleﬁn judicial confession of fact, and if accepted, may
result in an immediate conviction. If it is withdrawn, or not accepted,
conviction thereon cannot follow; but it is difficult to see why the
withdrawal or non-acceptance should in all cases deprive the confession
of all probative value. No doubt there are cases in which a partial
plea is tendered, or a plea is withdrawn, for eatirely proper motives:

a plea may be tendered for reasons such as those referred to by

Lord Justice-=Clerk Aitchison, and a plea may be withdrawn because it

82
had been tendered without legal advice or, in terms of section 122 of

the Act of 1975,83 "to an irrelevant or incompetent charge" or "under
gsubstantial error or misconception, or in circumstances which tended to
prejudice the person accused." But there are other cases where the
motives of the accused are iess worthy: a partial plea may be tendered
in the hope that a particular prosecutor will accept it rather than

seek to prer the charge libelled, as a more resolute prosecutor might

be inclined to doj; or a plea may be withdrawn because the accused has
become aware that certain evidence has been lost, or that witnesses

are unlikely (for good or bad reasoﬁs) to attend or to adhere to the

" prosecutor's precognitions, or because he considers that from the judge.
before whom he finds himself he is likely to receive a more severe
sentence than he had expected. It is true that he should be allowed to
withdraw his plea only if, in the High Court, the terms of section 122 of
the Act of 1975 are satisfied,83 or, in summary procedure, the circumstances

are/

824illiams v Linton, (1878) 6 R (J) 12.

835¢e & & B, paras 8-05, 10-05. Thomson recommends that in the sheriff
and jury court the court should have a discretionary power to permit the
plea to be withdrawn on the same grounds as are stated in section 122
(para 22.02). '

RE 68917 BL(105)



84
are very special; but the circumstances urged in court may be

different from the consideratiéns-genuinely imgelling withdrawal, -
and it may be difficult for the court to check whether the
circumstances urged are genuine or not.85

2,27 It méy be that the considerations which favour the
inadmiasibility of withdrawn or unaccepted pleas had parﬁicuiér

force prior to 1898, when the accused was unable to explain to the jury
from the witness—~box his reasons for tendering the plea., But if such
pleas were to be made admissible now, the accused would be enfifled
to make his explanations to the jury., It would seem to be wrdng to
assume that there is any principle that the jury are not entitléd to
know anything of what took place in open court before they were
empanelled: they are entitled to know, if the matter is libelled in
the indictment, that the accused failed to appear at anlearlier diet

of trial, and to regard his absence as an implied confession of

guilt; and the accused is entitled to go into the witness—box and

86 :
explain his absence away. It appears to be arguable that it is

illogical to let the jury know of and draw inferences from actings of

the accused which may amount to' an implied confession, but to refuse to
pernit the disclosure of an explicit confession. As to the admissibility
of a plea which has been withdrawn: it may now be thought unqutifiable
to withhold from the jury the fact that the accused has changed his

tune. If the prosecutor were entitled to found on the plea, the .

accused/

848 & B, para 14-29; M'Clung v Cruickshank, 1964 JC 64.

85Thomson, para 22,05, The implementation of Thomson's recommendation
that in summary cases the accused if present in court should plead
personally, may remove one possible source of alleged misunderstanding
(para 22.06).

See post, paras 20-27-20.29,

86
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accused.would be entitled to explain in his evidence why it had been
withdrawn. The jury would be directed that if his reasons seem to them
to be good, they will ignore the plea; but if his reasons leave them
unconvinced, they may take the plea into account as a solemn, although
perhaps not necessarily conclusive, confession of guilt, The
admissibility of a plea which has not been accepted may be thought‘to
involve moré complex considerations, in that it may seem unfair to éllow
a prosecutof to decline to accept a plea and then to found on it at the
trial. But it would be unjust if the accused were to be acquitted of a
charge to which he had pleaded guilty in whole or in part, because his
plea could not be drawn to ﬁhe’attention of the jury. It seems

difficult to justify the possibility of the acquittal of an accused by

a jury on a charge to which he had pleaded guilty in open court before

the trial commenced, on the ground that the law does not pemmit the jury
to know of such deliberate and untainted confessions,

2.28 The rule that in the éourse of a trial on any charge no reference
may be made to any other charge in the same indictment or complainﬁ to
which the accuséd has pleaded guilty, is supportable on the grounds that
in solemn procedure the other charge is not before the jury and that their
judgmenﬁ on the charge before them might be influenced if they were aware
of the plea of guilty to the other charge. But in certain circumétances -
where, for example, the Moorov doctrine may be properly applied to a
series of Char83387 « it may seem unrealistic to exclude from the jury's
consideration the fact that the accused has pleaded guilty to othef charges.,
This seems particularly unrealistic in é situation where the juroré, prior

to/

871¢ is thought that in such a case it may be prudent for the
Crown to decline to accept pleas of guilty to any of the
charges.,
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to being empanelled, have been sitting.in the public benches and have
heard the plea of guilty to these charges beiﬁg tendered.

2,29 Thé solution may be to make the admission of evidence of the
plea of guilty a matter for the discretion of the presiding judge,
guided by what is proper in the interests of fairmess. The judge is
already endowed with such a discretion when quesfions arise as to the
admissibility of evidence of the accused's previous convictions or bad
character under sections 141(f) and 346(f) of the Act of 1975.88 In
relation to the admission of evidence of a plea of guilty, he would
consider the relevant circumstances and decide éhether the confession
made by the plea had any probative value, and if so whether that
probative value exceeded the prejudice that might be imported by
referring to it. It may well be that in the vast majority of cases

in practice the result of such consideration would be that the
evidencé would not be admitted; but it may be thought desirable to
make provision for its admissibn'in the coﬁparatively rare cases where

89

its admission would be in the interests. of fairness. It is not

suggested that the trial-within—a=-trial procedure should be emﬁloyed

9c .
in eliciting the relevant circumstances, Nor is it suggested that

any probative value should be attached to an intimation to the
procurator-fiscal of an intention to plead guilty, or to an attempt to
91 ' 92

negotiate a partial plea, or to a departure from a section 102 letter.

(ii) Plea/

880'Hara v H M Advocate, 1948 JC 90, See post, para 5.49.
890n the whole matter cf R v Rimmer, [1972] 1 WLR 268,
90cf R v Rimmer, [1972] 1 WLK 268; R v Hetheringtom, [1972]
Crim LR 703, On the trial within a trial see post, paras 20.37-20.52.
g;Thomson, para 21.02.
See Thomson, paras 24,07-24,08,
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(ii) Plea of guilty by letter

2.30 The Thoﬁson Committee considered a proposal that there should be

a rule in summary proceedings that an accused who pleads guilty by letter
should be deemed to be admitting any previous convictions which have been.
libelled against him, unleass he expressly denies them. In solemn
procedure, any conviction set forth in the notice of previous convictions
attached to the indictment is held to apply to the accused unless he gives
written intimation to the contrary in accordance with a prescribed
procedure.93 The Committee recommended that a statutory rule should be
introduced on the lines proposed;9

(b) Admissions by minute’>

2.31 Facts and documents méy be admitted in both solemn96 and summary97

procedure, where the accused is legally representad. The statutory
provisions are not in.identical terms. Section 354 of the 19735 Act,
re-enacting section 36 of the Summary Jurisdiction (Scotland) Act, 1954
and the substance of section 39 of the Summary Jurisdiction (Scotland)

Act, 1908,78

uses the expression "has legal assistance in his defence",
not "is legally represented" as in section 150, which re-enacts section 1
of the Criminél Procedure (Scotland) Act, 19655 The word "may"” in |
section 354(2), as distinct from "shall" in section 130(2), seems to
indicate that admissions may be made orally in summary proceedings.’
Again, the accused may sign thé minute in summary proceedings. It would

probably be desirable to prescribe one mode of procedure, to be followed

in/

931975 Act, sec 6. -
94Thomson, paras 19.01-19.04.

95R & B, para 18-05.

961975 Act, sec 150.

971975 Act, sec 354. |
I8gee Trotter, Summary Criminal Jurisdiction, p 254.
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in each type of proceedings. The Thomson Committee point out that

it may not be absolutely clear from the wording of the statutory '

' provisions that any fact admitted in a minute by an accused is not to
be held proved unless the prosecutor accepts it as proved. The
Committee have ne doubt that that was.what was intended, and éccordingly
recomnend that the law should clearly state that a unilateral admission
should not be accepted by the court as proof of the matters therein

stated unless there is agreement from the opposing si.de.99

2,32 There is no provision in either case that an admission may be
withdrawn. In English and court-martial procedur;; an admission may
with leave of the Court be withdrawn in the proceedings for the purpose
of which it is made or any subsequent criminal proceedings relating to
the same matter.l It is not clear that such a provision would be
deéirable in Scottish practice. The absence of such a provision may be
thought to ensure that adm1331ons are made only after due con31derat10n.
On the other hand the safeguard that leave of the court would have to
be obtained, perhaps on special cause shown, could prevent abuse of
such a provision, as by an accused who dispensed with the services of
his advocate in thé course of the trial. But if withdrawal of
admissions were to be permitted in the course of 2 trial, it would be
too late for the prosecutor to cite witnesses and he would be obliged
to start afresh with a new indictment or complaint.2

2,33 The Thomson Committee considered whether some method could be
devised to increase the use of minutes of admission, thus avdiding the

calling/

99Thomson, para 36.03.
Iorininal Justice Act, 1967 (cap 80), sec 10(4).

2500 J L, "The Criminal Procedure (Scotland) Bill", 1965 SLT (News)
65, :
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calling to court of witnesses whose testimony.is not in dispute. The
Grant Committee thought that sheriffs might be justified in encouraging
parties to minute their agreeﬁent on matters where no dispute was
possible.3 Prosecution evidence about finger—prints, blood groups and
medical matters frequently goes unchallenged by cross—-examination, and
much time and inconvenience could be saved by the preparation of joint
minutes covering these and other matters, It is, however, difficult to
suggest any formal means of encouraging their use. It may be proposed,
for example, that the unreasonable failure of the defence to agree
timeously a joint minute prepared by the prosecutor should involve an
award of expenses against the accused, Such a proposal, however, is
inconsistent with the accused's right to put the prosecution to the.g
proof of its case; and even if an award of expenses could be quantified,
in an acceptable way, it would have no practical effect in legai aid
cases while in other cases some inquiry into the means of the accused
would have to be made. The matter is fully discussed in the Thomspn'
Report, which recommends that the initiative for reaching agreement
should lie with the Crown,4 and that in solemn procedure there should be
informal discussion between prosecution and defence on the subject before

. \ 5
the first diet.

3The Sheriff Court (1967, Cmnd. 3248), para 532.

fthomson, para 36.04.
’Thomson para 30.05.
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PART TIII

THE MEANS OF PROOF

Chagter 3

ORAL EVIDENCE I: COMPETENCE AND COMPELLABILITY
OF WITNESSES - GENERALL

' 2
1, Development of the law

3.01 "Qur early law of proof by witnesses, which was largely inherited
from the canon law, had long been in decay. It aimed at excluding

every witness whose character, éonnexion with the parties, or interesst
in the cause was supposed to taint his testimony. In process of time
this obscurantist trend defeated its own ends; for the problem came té
be where to find an admissible witness (Dickson on Evidence, sec 1542},
and the illogical corollary was accepted that the tainted evidence might

be accepted cum nota if there was penuria testium - the one situation

which called for greater and not less stringency. But ideas like these
are part of the history of our law, for they were exploded by Bentham's
Ratioﬁale of Judicial Evidence, which inspired reforms in many parts of
Europé and bore fruit in these islands in the series of statutes
beginmning with the Scottish Act of 1840 and the English Act of 1843,
All these statutes give expression to Bentham's liberalising principle
that moral turpitude or interest is a ground of criticism not of the
admissiﬁility of the witness but of the reliability of his evidence."3
3,02 The first of the series of statutes governing the modern Scots

law of competence and compellability is the Evidence (Scotland) Act,

1840/

1See Walkers, chap 28.

250 Introductlon to Scottish Legal History (Stair Soc1ety, vol 20},
chap 22, D M Walker, "Evidence", at pp JO6-7.

3pow v MacKnight, 1949 J C 38, L J~G Cooper at pp 56-57, See also
L J-C Thomson at pp 42-43.
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"1840, which inter alia abolished the objections of relationship to a
party and, in the supreme and shériff courts, presence in court during
the proceedings.5 Then the Evidence (Scotland) Aét, 1852,6 abolished
fhe objections of conviction of crime, interest, agency or partial

" counsel, absence of citation and precognition subsequent to citatiom,
but made it clear that such witnesses might be examined as to
‘credibility. Next, the Evidence (Scotland) Act, 1853,7 by section 3
made the parties and their spouses competent witnesses except in
criminal cases, and by section 4 also excepted proceedings instituted
in consequence of adultery, actions for breach of promise of marriage,
and actions 6f status, adherence or separation. The Evidence Further
Amendment (Scotland) Act, 1874,8 repealed section 4 of the 1853 Act
and enacted that the parties to any proceeding instituted in consequence
of adultery, and their spouses, were competent.witnesses but no witness

.in such proceedings was to be liable to be asked or bound fo answer any
question tending to show guilt of adultery unleés he or she had already
given evidence denying adultery, Section 6 of the Bankers' Books
Evidence Act, 1879,9 dealt with the compellability of bankers in
relation to the produdtion of bankers' books, and the Criminal Evidence
Act, 1898,10 made provision for the competence and compellability.of‘the
accused and his spouse.

2.. Reform of the law/

43 and 4 Vict cap 59.
3See post, paras 3.16 et seq.
615 vict cap 27. The provisions of the 1852 Act as to the recall of
.witnesses and as to the examination of witnesses as to previous
statements, are considered in chapters 8 and 19,
716 Vict cap 20.
837 and 38 Vict cap 64.

- 942 viet cap 11,

,1061 and 62 Vict cap 36.
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2. Reform of the law

3.03 The competence and compellability of witnesses was one of the
subjects dealt with in the Draft Evidence Code with the Scottish Law
Commission circulated for comment and criticism in 1968. It appears
from the comments received that there is general agreement that the
statutes noted above could usefully be consolidated and‘amended.11
There are some differences of view about the way in which_the law
should be éhanged, particularly in criminal cases, but at le#st it now -
seems possible-to contemplate the introduction of statutory provisions
to the effect that all persons are competent and compellable witngsses,
except as otherwise provided in the statute, Such a statute would also
have to deal with the topic of privilege. This section of the
memorandum therefore considers a number of possible exceptions to é
general rule that all persons are competent and compellable witnesses.
First are considered exceptions which may be applicable to all
proceedings; second, exceptions in civil causes; and third, exceptions
in criminal trials. The rules relating to privilege, and to frivolous
citation, are considered in chapters 18 and 24.

3. Classes of witnesses

(1) Heads of State

3.04 It is submitted that the Sovereign and foreign Heads of State,
should be competent, but not compellable witnesses. There is no

Scottish authority to the effect that the Sovereign is an incompetent

12

witness, In England, in R v Mylius,™ a prosecution for a criminal

libel/

HNre provision of the Acts of 1840 and 1852, so far as relating to
criminal proceedings, and of the Act of 1898, except so far as
relating to courts-martial, have been repealed by and re-enacted in
the Act of 1975. The relevant sections of the 1975 Act are noted

12in the appropriate paragraphs below.

The Times, February 2nd, 1911.

RE 68917 BL(115)



libel on the Sovereign, the Attorney-General (Sir Rufus Isaacs) stated to
the court that the British Sovereign could not go into the witness-—box
to testify in person:

"... this is not a private privilege which the Sovereign can
waive at pleasure, but is an absolute incapacity attached to
the soverelgnty by the constltutlon for reasons of public
policy."

The Solicitor—General, who also appeared, later explained:

"One interesting question of law had to be investigated — can the
reigning Sovereign give evidence as a witness in proceedings in
the King's Court? It was a disappointment to His Majesty when
I had to advise that this was, on constitutional grounds,
impossible. There is, in fact, a precedent to illustrate this
proposition derived from ancient times: a man convicted of
treason during the Wars of the Roses had to be released because
the sole evidence against him was the testimony of the King
himself, But after Mylius was convicted, Isaacs was permitted
to read in court a statement, signed by the King's own hand, in
which he, on his word of honour, denied the whole story."

3.05 It is thought that the Sovereign may nevertheless be a competent
witness in the Scottish courts. Although it is said that no civil
remedy now lies against the Sovereign in her personal capacity,l it
used to be possible to sue the Crown in contract and, at one stage, to
raise an action for reparation against the Crown, in times when the
distinction between' the personal and the official aspects of the kingship
had not been developed; and it may be supposed that the Scottish courts
15

would not have regarded the Sovereign as an incompetent witness. The

ma xim/

13,,. .
Viscount Simon, Retrospect, p 922.

L4Crown Proceedings Act, 1947 (10 and 11 Geo VI, cap 44), sec 40(1);
Walker, Delict, i, p 107.
"The Lordis of Sessioun alanerlie, and na uther inferior juge within this
realme, ar jugeis to the Kingis actiounis; for his Hieness, nor his
Advocat, may not be callit befoir ony inferiour juge, but befoir thame
alanerlie.” (A v B, (1534) Mor 7321), See also Balfour, Practicks, 267;
Samerv1lle v Lord Advocate, (1893) 20 R 1050, Lord M'Laren at p 1075;

J R Philip, "The Crown as Litigant in Scotland" (1928) 40 Jur Rev 238

Lord Murray, "Rex Non Potest Peccare", (1939) 55 Sc L Rev 1, 40;
J D B Mitchell, Constitutional Law (2nd ed), p 304; P Jackson, "Sovereign
Immunity: A Feudal Principlel" (1975) 91 LQR 171. _
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12
maxim Rex non potest peccare, which the Law Officers in Mylius may

have had in view, is essentially a developed doctrine of English law,
and no reported instance of its application in Scotland has been found
prior to 1707. In any event it seems desirable that the Sovereign
should be a competent witness., It is not impossible that her evidence
could be of value on rare occasions, éuch as a prosecution for a

16
crime allegedly committed in the presence of the Sovereign.

3.06 Modern English writers assume that the Sovereign and foreign
Heads of State are competent, but not compellable, as witnesses.l7

It is plain that their attendance cannot be enforced. Any rule in

favour of foreign Heads of State should no doubt extend only to the
Heads of State recognised by the Crown, either de facto or de jure.
It is thought that the Sovereign's evidence sﬁouid be given on

18
oath.

" (2) Members of Diplomatic Missions and International Organisations

3,07 It seems possible to propose a rule that members of these classes
are competent but not compellable witnesses, except in so far as (a)
otherwise provided by statute or Order in Council or (b) immunity is
waived by the state or organisation which the proposed witness
represents. A variety of statutes and Orders in Council have to be

promulgated/

12mhe Times, February 2nd, 1911.

16833 Nicholson, The Times, 23rd August and 29th October 1974, a

prosecution for committing a nuisance in front of the Queen by
raising a banner, in which Buckingham Palace declined a request
from the defendants that Her Majesty should appear to give
evidence on their behalf at Aldershot Magistrates Court.

Cross, pp 162-163; Phipson, para 1471,

est, pp 113, 170-173; Taylor, ii, para 1381.

17
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promulgated from time to time relating to the privileges of these

19
classes, and of different divisions of these classes, and it would

 probably be difficult to express the rule in a more positive way.

(3) Judges

3.08 "(a) Supreme Courts. While there is no actual decisiom, it is

20
plain from the opinions in the undernoted case that it is incompetent to

call a judge as a witness as to judicial proceedings which took place
before him, though he might be a witness as to an extraordinary event
such as a riot or possibly an assault. In view of these opinions it is
thought that some earlier cases2 where judges were examined of consent,
both of themselves and of parties, are now of no importance.

3,09 "(b) Inferior Courts. Judges of inferior courts are competent

22
witnesses to the proceedings before them ~and are frequently called in
trials for perjury to testify as to the evidence given in their

23,24
courts,

3.10 The distinction between judges of the supreme courts and those
of the inferior courts appears to be based on two considerations. The

first/

1glnternational Finance Corporation Act, 1955 (4 Eliz Il cap 5), sec 3;

International Development Association Acts, 1960 (8 and 9 Eliz II,

cap 35), sec 3, and 1964 (cap 13); Civil Aviation (Eurccontrol) Act,
- 1962 (10 and 11 Eliz II, cap 8), sec 2; Diplomatic Privileges Act,

1964 (cap 81), sec 2, Sched I, arts 1, 29, 31; Arbitration

(International Investment Disputes) Act, 1966 (cap 41), sec 43

International Organisations Act, 1968 (cap 48); Diplomatic and Other
oPrivilegea Act, 1971 (cap 64).

Muckarsie v Wilson, 1834, Bell's Notes, 99.

21Har er v Robinson and Forbes, (1821) 2 Mur 383; Gibson v Stevenson,

1822) 3 Mur 208; Stewart v Fraser, (1830) 5 Mur 166, Lord Pitmilly

2Zyonaghan, (1844) 2 Broun 131.

Z%EE Davidson v M'Fadyean, 1942 J C 95,
24

Walkers, para 365. For another analysis of the authorities, see

J M Lees, "The Citation of Judges as Witnesses'", (1887) 3 Sc L Rev
273,
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first is that it is inconsistent with the dignity of high judicial
office that a judge of the supreme courts should be cross—examined and

contradicted by other evidence as to judicial proceedings which have

25
taken place before him. The second is that in summary courts the

judge is the best witness of the evidence given. A distinction between
the judges of the supreme courts and those of the inferior courts is
also drawn in the field of liability for judicial acts;26 and it is
interesting that in England such a distinction hﬁs recently been held

27
to be no longer tenable.

3,11 If adequate provision is made against frivolous_citation,28 it
may be unnecessary to enact a special rule relating to judges, other
than the self-evident rule that a-judge is not a competent witness in

a trial at which he is presiding. But if it is thought necessary to
exempt them from the general rule that all persons are competent and
compellable witnesses, it is arguable that £he exception should extend .
to all judges, or perhaps only to all professional judges, and to all
occurrences in court. The extension to all occurrences in court may

be maintainable on the ground that the line between judicial
proceedings and extraordinary events may sometimes be difficult to

draw. 1If such a special rule were enacted, it would be necessary to
make provision for a number of exceptional situations in which a judge's
testimony would be necessary or valuable, such as the following.

(i) Where an accused person attempts to impugn his judicial declaration,

the/

25Dickson, para 1636,

26y  Walker, Delict, i, pp 111-113. |

27g; rros v Moore, 11975] Q B 118, Lord Demning M R at pp 131-137,
Ormrod L J at p 149-150.

28See Chapter 24 below.
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the sheriff before whom it was emitted should be enabled to speak to its
terms. (ii) In a prosecution for perjury and subornation of perjury
allegedly committed in a summary civil or criminal court in which the
evidence was not recorded, the judge or judges of the court should be
available as witnesses, on the grounds of tﬁe gravity of the offence and
the probabiliﬁy that the judge or judges are able to give the best
evidence, (iii) Where a contempt of any court has amounted to a.cfiminal
of fence and the contemnor is prosecuted, the judge should be able to give
evidence at the contemnor's trial. The judge may be one of a very few
witnesses of some forms of contempt, such as an intimidating gesture at
a witness from the public benches. Such a contempt could no doubt.29 be
prosecuted as subornation, or attempting to defeat the ends of justice.
(iv) Where an appeal is taken against a conviction of, or sentence imposed'
for, contempt of court, the judge should be able to pfesent to the appeal
court a full statement of his reasons for dealing with the matter as he

. - 30
did. This would be particularly useful in a case of prevarication.

_ 31 32
Under certain modes of appeal, such as petition or suspemsion, it is
not possible for the appeal court to ascertain formally the judge*s.

33
reasons, unless by asking him for a report. In addition to making

provision/

29Gordon, Criminal Law, (2nd ed), para 51.09, n 34.
IOMacleod v Speirs, (1884) 11 R (J) 26, at p 32.

3Lvlie v H M Advocate, 1966 SLT 149,

3Z;raham v Robert Younger Ltd, 1355 J C 28, at p 34. On the proper

channels of review, see Cordiner, 1973 SLT 125.

33However, the Phillimore Committee recommended only that in appeals
against findings of contempt in c¢ivil proceedings there should be a
right of appeal by way of note or minute in the process out of which
the contempt arose, and in criminal proceedings on indictment a right
of appeal by way of note of appeal (Report of Committee on Contempt of
Court (1974, Cmnd 5794), paras 195-198, rec 33). The Thomson Committee
recommend in their Third Report that the judge should be entitled to
an opportunity to comment where his conduct is attacked in a bill of
suspension (Cmnd 7005, paras 9.08-9.10).
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provision for such situations, it would be advisable to declare that
a sheriff would remain able to speak to precognitions on oath34 and
dying depositions.

3.12 It may be noted that in England "the judges do not appear to
object to giving evidence, at least from the well of the court,
concerning that which occurred in cases tried by them when they can
assist subsequent litigation by doing so."35 In Scotland, cases have
from time to time arisen in which such evidence from the judge of
first instance might have been helpfu1.36

3.13 It is debatable whether any provision need be made as to the
competence and compellability of chairmen of tribunals and inquiries.

(4)  Jurors>’

38 39
3.14 It is settled that jurors in both civil and criminal cases

may not give evidence of discussions that took place in the jury box
or jury room, although they may immediately correct the verdict
announced by the foreman.39 Hume and the Scottish judges base the rule
on the principle that the jury would otherwise be exposed to external
influences. English judges and writers justify the rule on that

40

ground and on the ground of finality. The rule is confined to the

proceedings/

34The Thomson Committee have, however, observed that a precognition on

oath, signed by the sheriff, should speak for itself (Second Report,
para 44.07), See chapter 24,
5Cross, p 275,
36gy plasticisers Ltd v William R Stewart & Sons (Hacklemakers) Ltd,
972 SC 268, at pp 278-279, 233-284,
37Dickson, paras 1118, 1642-1646.

3Bpirie v Caledonian Railway Co, (1890) 17 R 1157.
Pdume, ii, 429-430.

40Bogton v W § Bagshaw & Sons, [1966] 1 WLR 1126, Lord Denming I R
at p 1136; Lord Devlin, Trial by Jury, p 48. And see Glanville
Williams, The Proof of Guilt (3rd ed), pp 308-315.
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proceedings in the jury box or jury room.41 It is thought that the rule
is generally acceptéd and may be readily expressed as an éxception to
the general rule, It may be desirable to include iﬁ the exception the
axiomatic rule that a juror may not testify in the trial in which he is
serving as a juror.

4
{5) Arbiters 2

3.15 The same may perhaps be said of the rule that a decree-arbitral,

like any other finished writ, must stand or fall on its own merits, and

must be construed by itself,43 although in aﬁ action for enforcement or

reduction of his award the arbiter's evidence is competent on any matter
which would entitle the court to interfere with his award.

(6) Presence in court44

3.16 (a) General. It seems desirable to revise the present law

as to the presence in court of persons who are to give evidence, while
other witnesses are being examined. At common law a witness other than
an expert witness is éxcluded if he has been in court during the
examination of any of the previous witnesses, The common law was
wodified by section 3 of the Act of 1840, which in turn has been repealed
so far as relating to criminal proceedings by Schedule 10, Part I, of
the 1975 Act. The statutory rule as to ecivil proceedings is éccordingly
section 3 of the 1840 Act, read as follows:

"In any trial before any judge of the Court of Session ...

or before any sheriff in Scotland, it shall not be imperative

on the court to reject any witness against whom it is objected

that/

41

M'Guire v Brown, 1963 S C 107, L P Clyde at p 109, Lord Guthrie
at p 112, :

42Dickson, paras 1023, 1639; Walkers, para 365(c).

43Dickson, para 1023,

44pickson, paras 1599-1601, 1761; Walkers paras 367, 413(d);
R & B, paras 10-34, 18-70, 18-80; Draft Code, art 6.10.
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that he or she has, without the permission of the court,

and without the consent of the party objecting, been present
in court during all or any part of the proceedings; but it
shall be competent for the court, in its discretion, to admit
the witness, where it shall appear to the court that the
presence of the witness was not the consequence of culpable
negligence or criminal intent and that the witness has not
been unduly instructed or influenced by what took place during
his or her presence, or that injustice will not be done by

his or her examination."

In criminal proceedings, the relevant provisions are sections 140 and

343 of the 1975 Act, each of which reads as follows:

"In any trial the court need not reject any witness against
whom it is objected that he has, without the permission of

the court, and without the consent of the party objecting,
‘been present in court during the proceedings; . but the court
may, in its discretion, admit the witness, where it appears to
the court that the presence of the witness was not the result
of culpable negligence or criminal intent, and that the witness
has not been unduly instructed or influenced by what took place
during his presence, or that injustice will not be done by his

examination."
While the 1840 Act applied only to trials in the Court of Session, the
High Court and’ the sheriff court, the 1975 Act applies to "any trial",
It may be that the 1840 Act created a distinction between these courts
and other courts on the ground that the former are presided over by
experienced 1awyers.45 The distinction was perhaps undesirable in
principle, and in any event inappropriate in the case of stipendiary
magistrates' courts.
3.17 It has been said that the present law exhibits a rigidity of
outlook in the admission of evidence which, while characteristic of its
date (ie 1840), is not in accordance with modern ideas and practice.46
It appears that in England there is no rule of law in civil proceedings

which provides that witnesses in a trial must remain outside the court

until/

ASDocherty and Graham v M'Lennan, 1912 S ¢ (J) 102, Lord Dundas

at p 104,
Draft Code, art 6.10,commentary.

46
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until called to give evidence: in practice they do so0, but whtthar‘orl
not they remain in court is solely a question for the discretion of the
judge. On the application of either party he may at any time order all
witnesses on both sides, other than the one under examination, to
withdraw, but not to legve the court again aftef giviﬁg evidence so as
to communicate with other witnesses before they give evidence., But he
has no right to refuse to hear a witness who nevertheleés remains in
court.47 In criminal cases in England the general rule and practice is
that witnesses as to fact should remain out of court until thay.age
required to give their evidence.48

3.18 Whatever form any restatement bf the law of Scotland may take,
it is submitted that it should take into account the following matters,

some of which have created difficulties under the present law.

3.19 (b) Procedure, There has been no judicial guidance as to whose

"culpable negligence" or "criminal intent" is involved, or as to how the

.49
court is to be satisfied on the points mentioned in the statutes. = It

_ 50
appears to be for the party tendering the witness to satisfy the court.

51 . : '
In Macdonald v Mackenzie Lord Mackay envisaged that that party might

lead the person tendered himself, or "lead independent testimony to
establish the negatives involved". It is submitted, however, that there-
is room for considerable simplification of the procedure to be followed
on the tendering as a witness of a person who has been in court and is

outwith any excepted category. It is thought that it would be sufficient

to/

4Tyoore v Lambeth County Court Re istrar, [1969] 1 WLR 141; Re

Nightingale decd, L1 1 WLR 80; reme Court Practice 1376,
vol 1, note 38/1/4; Phipson, para Ig%%.
488 v Smith (Joan), [1968] 1 WLR 636, at p 637.
49:¢ Walkers, para 367(a).

cdonald v Mackenzie, 1947 JC 169; Ryan v Paterson, (1972)
311947 J C 169, at p 174.
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to provide that if a person who ought not to have been in court is
presented as a witness, he is nevertheless to be admitted; or — if
a provision in such terms is thought to be too wide ~ that it shall
be competent for the court, in its discretion, to adﬁit him. Any
such provision as to judicial discretion should, it is submitted,

be in general terms, and should not state the grounds on which it
should be exercised. It does not appear to be necessary to add a
pfovision to the effect that if the person is admitted, his évidence
is to be scrutinised with exceptional care:52 whether a jury need be
directed in that sense is perhaps a matter which may be left to the
discretion of the presiding judge. But there may be room for a
provision that comment may be iade by the judge and the parties or
their advocates on the witness's unauthorised presence in court.

3,20  (c) Sec 3 of the 1852 Act. The present provisions may cause

difficulty when it is sought to recall a witness, who has been present

in court during the evidence of another witness, in order to prove the

53
previous statement of that witness under section 3 of the 1852 Act.
. . . 34
The question was raised but not decided in Dyet v NCB,
3.21 (d) Parties and their advocates.55 It should be made clear

that any exclusionary rule does not apply to the parties and their
advocates. Their competence as witnesses is discussed in Chapter 4,
The fact that a party has listened to the evidence of witnesses before

giving/

52¢f Draft Code, art 6(10)(b).

53dow, so far as relating to criminal proceedings, secs 147 and 349
of the 1975 Act. On procedure under sec 3 of the 1852 Act see
Chapter 19,

541957 SLT (Notes) 18.
335ee R & B, para 18~80, n 26,
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giving evidence himself should, however, remain a matter for judicial
56 '
commant OF condemnat_ions7 in appropriate circumstances,

3.22 (e) Company directors, etc, There is a need for a rule on

the question whether or not a director or other representative of a
corporate or unincorporated party may be present in court before giving‘
evidgnce.ss It is suggested that if an advocate's client is a non-natural
person, he should be entitled to designate and have present with him

in the courtroom throughout the case an officer or amployee of the

client, whether or not it is intended that the officer or employee should

give evidence.

3.23 (f) Expert witnesses, 1In practice, an expert witness ié normally
allowed to hear the evidence of the witnesses to fact, unless objection is
taken. In the High Court this course on occasions has not been permitted,
both where opposed by59 and sought byﬁo the accuséd, but has been permitted in
the face of a statement by the Crown that it was decidedly adverse to the
practice of the Court.61 A distinct rule as to the presence of expert
witnesses would probably be he.lpful.62

3.24 (g) Pars judicis. If it is to remain possible for a witnmess to be

rendered inadmissible by reason of his prior presence in court, it should.

be made clear that it is pars judicis to raise any question as to the

admissibility/

30p onman v Binny's Trustees, 1925 SLT 123.
37See Fraser v Smith, 1937 SN 67; Walkers, para 175 (defender as
firat witness for pursuer in action of affiliation and aliment).

5B.As to the right of audience of such representatives, see Chapters 4

and 6, '
>9Dingwall, (1867) 5 Irv 466, at pp 471-472.
6°GraE§er, (1878) 4 Coup 86, at p 87,
lyurray, (1858) 3 Irv 262, at pp 263-265.

628ee post, para 17.11.
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admissibility as a witness of a person who ought not to have been

present in court. The matter was referred to in Macdonald v

63
Mackenzie,

3.25 (h) Trials and proofs. Section 3 of the 1840 Act applies to

trials and not, in terms, to proofs which became a normal mode of
inquiry after the Evidence (Scotland) Act, 1866. It has a.pparentljr
been assumed in practice that section 3 applies to proofs. Any new
provision should cover all modes of judicial inquiry in court.

3.26 (i) Children under 14 at criminal proceedings. It may be

noted here that no child under 14 years of age, other than an infant
in arms, may be present during a criminal trial or any proceedings

preliminary thereto, except during such time as his presence is

64
required as & witness or otherwise for the purpose of justice.

66 67

. 65 ‘ '
(7) Children, and persons of defective physical or mental
capaci ty

3.27 The Draft Code68 proposed the following rule:

"A person is incompetent as a witness if from nonage or from
any physical or mental incapacity he is incapable of either
(a) understanding the obligation to tell the truth, or (b)
giving evidence in a manner in which the same is or can be
rendered intelligible to the Court. The competence of a
witness under this Article is to be decided by the presiding
judge, who may make such investigation, including the
‘calling of witnesses, as he may think fit, and whose decision
in the matter is not subject to review."

The first sentence was generally accepted, but there were suggestions
that the second sentence was unnecessary, that it implied independent

investigation/

631947 3 C 169, Lord Mackay at p 175, Lord Jamieson at pp 176-177.
641975 Act, secs 165, 361.

SWalkers, para 349; R & B, para 18-73. There is, of course, no
rule of exclusion as between parent and child (1840 Act, sec 3;
McGregor v T, 1975 SLI 76) . .

66Falkers, para 351; R & B, para 18-72.
67Walkers, para 350; R & B, para 18-71
aArt 6.2,
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investigation and the calling of witnesses by the judge, and that the

last clause sﬁould be deleted on the ground that the wrongful admiééion or
exclusion of evidence is a ground of appeal. It is thought that the firat
sentence could be a useful model for any statutory provision which did

not involve procedural innovation, but that the second sentence would be

69
unnecessary.

3.28 Another view is that children and persons of defective physical or
mental caﬁacity should no longer be incompetent as witnesses: they should
be permitted to give evidence, and thé judge should direct the jury, or
himself if sitting alone, to take into account any imhaturity or incapacity
which is displayed or prdved when assessing.the weight to be given to the
testimony., Under the present law, which reéuires the judge to determine
whether the witness éhould be examined, it may be difficult for the judge
to form any view of the witness's competence without hearing at least some
part of the witnesé's evidence; and he may also find it difficult to
decide whether the witngsa's immaturity or doubtful capécity ought to
exclude the witness entirely, or merely affects credibility., It may be,
therefore, that immaturity or defective capacity would be better tféated
as a matter of credit than of competency.70

3.29 The Thomson Committee considered the question whether children who
have been the victims of sexual offences should be required to give
evidence in court, The Committee's view is that while the présent procedure
is not ideal, and children are inevitably caused a certain amount of

distress/

69On the administration of the oath to children and persons of

defective mental capacity, see post, para 8.03.

Cf the views of the Law Reform Commission of Canada, Evidence Project,
Study Paper no l: "Competence and Compellability", pp 1-3; Report om
Evidence, p 88.
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distress by having to give evidence in court, none of the alternative
procedures considered by the Conmittee would satisfactorily resolve
the problem or serve the interests of justice. They therefore propose
that the present proceduré should be retained. They point out that a
great responsibility rests on the legal profaession in this matter,

and advocates should never be aggressive in their examination or
crogs~examination of children. They also suggest that everything
possible should be done to create an atmosphere of reassurance when
children are being examingd.71 Normally, when the child gives evidence,
the court is cleared,72 and the judge, advocates and other officers of
court do their best to avoid distressing the child., A relative,
normally the mother, is sometimes invited to sit beside the child
during the child's evidence.

(8) Bankers

3,30 The limited immunity conferred on bankers under section 6 of

73 . ..
the Bankers' Books Evidence Act, 1879, was also considered in the

74 . _ o

Draft Code, and it seemed to be generally accepted that that
immunity should be preserved. It may be that the provision for proof
of the conditions to be satisfied before a copy may be received, could
with advantage be simplified.

{9) Person not cited as witness

3.31 Section 1 of the Evidence (Scotland) Act, 1852, provides that

no/

71Thomﬂon, paras 43.31-43.32.
728ee post, para 7.02. : .

42 Viet cap 11; Emmott v Star Newspaper Co, (1892)62 L J Q B 77.
Tapre 6,11, |
T3gea post, para 12.37. For applications under sec 7, see para 25.19.
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no person adduced as a witness shall be excluded from giving evidence

by reason of having appeared without citation, and that every such
person, who is not otherwise disqualified by law from giving evidence,
shall be admissible as a witness. fhat section has been repealed so

far as relating to criminal proceedings by Schedule 10, Part I, of the
1975 Act, and replaced by sections 133 and 341 of that Act, which are in

76 S
similar terms. In McDonnell v McShane, an action of affiliation and

aliment, the pursuer called the defender as a witness and objection was
taken on the ground that he had not been cited to attend as a witness
for the pursuer. It was submitted that although the defender was a
competent witness, a competent witness was not necessarily a compellable
witness, and that a party, who had not been cited by his opponent, could
not be compelled against his will to be examined by his opponent as a
witness, The Sheriff-Principal, Sir Allan G Walker, QC, in rejecting that
submission, said (at p 63):

"Citation merely compels a person's attendance within the

precincts of the court, whereas the question of compellability

is a question of law to be decided after the attendance of the

potential witness has been secured in one way or another. If

a competent witness, who has knowledge of the circumstamnces to

be inquired into, is present in court, I can see no inherent

objection to his being compelled to give evidence, whether he

be a party or not, if the court decides that this is desirable

in the interests of justice with a view to the ascertainment

of the facts."

it is thought, with respect, that that view of the matter, which follows

- 77 . . . .
Watson v Livingstone, nust be correct; but since it was expressed obiter

and the learned Sheriff-Principal considered that the point was not without

difficulty, it may be desirable to enact an express provision on the matter.

751967 SLT (Sh Ct) 61. |
77(1902) 5 F 171. See also Lord Stormonth Darling in Parker v
N B Railway Co, (1900) 8 SLT 18: "... the simple and not
unfamiliar case of a witness being brought by one side and being
examined by the other ... who finds the witness on the spot."
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Chagter 4

ORAL EVIDENCE II: COMPETENCE AND COMPELLABILITY OF
WITNESSES - CIVII, CASES

1. Spouses1

4,01 The common law rule that the spouse of a party was not, in
general, a competent witness, was altered by section 3 of the Evidence
(Scotland) Act,13533, That section provides:

"It shall be competent to adduce and examine as a witness in any
action or proceeding in Scotland .., the husband or wife of any
party, whether he or she shall be individually named in the
record of proceedings or not; but nothing herein contained ...
shall in any proceeding render any husband competent or
compellable to give against his wife evidente of any matter
communicated by her to him durlng the marriage, or any wife
competent or compellable to give against her husband evidence of
any matter communicated by him to her during the marriage."

4,02/

1See Walkers, paras 354-355; Clive and Wilson, pp 364~366. The

privilege against incrimination is considered in Chapter 18, The
evidence of spouses in criminal proceedings is considered in Chapter 6.
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4.02 The terms of the section have given rise to various questions,
which could with advantage be resolved. There is also a question as to .
the necessity for the privilegé attaching to evidence of marital interﬁ
course, which was conferred by the Law Reform (Miscellaneous Provisiﬁns)
Act, 1949. These questions are discussed in the following paragraphé{_

(1) Compellability

4.03 The question whether one spouse is, as a general rule, a
compellable witness against the othef, does not appear to have been
decided. It is submitted, however, that section 3 makes the spouse of

a party compellable as well as competent. Ihelwording of the final pért
of the section, which applies to communications'and contains the words
"or compellable", appears to indicate that it was the intention of the_'
leading part of the section to make spouses generally compellable, Thé‘
corresponding_English statute, the Evidence Amendment Act, 1853,3 renders
the spouses of parties "cpmpetent and compellable to give evidence" in
civil cases, and it has been suggested that it would Be surprising if, on
a matter of this nature, Parliament had intended to enact different rules
for England and Scotland.4 The main source of doubt is Leach V.E,s where
the House of Lords, in holding that a wife, although rendered competent by
the Criminal Evidence Act, 1898, to give evidence against hér husband in |
particular criminal proceedings, was not thereby made compellable to give
such eﬁidencé, indicated that any alteration of the law relating to the

compellability/

316 and 17 Vict cap 83.

bclive and Wilson, p 364, n 68. See, however, Rumping v DPP, [1964]
AC 814, Lord Reid at pp 834-835,

5[1912] AC 305; see also Hoskyn v Metropolitan Police Commissioner,
[1978] 2 WLR 695.
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compellability of spouses must be made only by definite and certain
language, and not by implicationm.

4,04 But whatever the effect of section 3 of the Act of 1853, the
question which must now be cqnsideréd is how the law shéuld be stated
for the future. It is submitted that ;here should be a new stétuﬁofy
provision, enacting that the spouses of parties are both competent and

compellable.

"The policy considerations applying to the evidence of spouses
in civil cases are different from those applying in criminal
proceedings., It is one thing for the State to renounce the
evidence of unw1111ng spouses in its own interests but another
for it to deprlve private litigants of such evidence. Arguably,
therefore, 1t is right that spouses should be compellable in
civil cases,"”

The English rule to that effect, which was enacted in 1833, does not
seem to attract criticism: Cross writes that subject to one relativély
minor point, as to the evidence of divorced spouses about communications
during marriage,7 "there is no case for any reform in the law relating
to the competence and compellability of the parties' spouses in civil
cases,"” |

4,05 If the spouses are not to be compellable, it is thought.that ic
should be enacted that the spouse adduced as a witness must be warned
by the presiding judge that he need not answer the questions put to hin.
It is also thought that it should be made clear whether the pr1v11ege

8
survives their judicial separation or the dissolution of the marriage.

(2) Confidential communications

4.06 Provision was made for the protection of communications in civil

causes/

6Clive and Wilson pp 365-366.
TSee post, para 4.10.
8See post, para 4.10.
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causes by section 3 of the Act of 1853 which, as already obserﬁed,
provides that nothing in the Act "shall in any proceeding render any
husband competent or compellsble t§ give against his wife evidence of any
matter communicateﬂ by her to him during the mafriage," with a similar
provision regarding wives, It is submitted that ﬁhese provisions should
be repealed, or at least altered. Any decision on the matter would be
influenced not‘only by the social and religious importance attached to -
the institution of marriage, but also by an assessment of the utility of
the present law, It is difficult to conceive that candour of communications
between husband and wife is influenced today by section 3 of the Evi&ence
(Scotland) Act, 1853. Other vefy close family relationships are not
protected by any similar provision, and it is hard to believe that thgy
would be enhanced if section 3 were extended to cover them., It is ﬁhérefore
suggested that the privilege created by section 3 is of little practicai_
importance, and that its repeal would have a very minimal effect, if hny,
on the institution of marriage, the ascertainment of truth and the doing
of justice.9 In England, the provision éf section 3 of the Evidence |
Amendment.Act, 1853, which like section 1(d) of the Criminal Evidence
Act, 1898, enacts that no husband shall be compellable to disclose any
communication made by him to his wife during the marriage, with a similar
provision regarding wives, has been repealed (except in relaﬁion to -
criminal proceedings) by section 16(3) of the Civil Evidence Act, 1968,

following upon the Sixteenth Report of the Law Reform Committee.

4.07 (a) Whose privilege? If section 3 were not to be répealed, a

number/

9¢t 1RC 16, para 43. Clive and Wilson express the view that it is
doubtful whether there is any real need for the privilege (p 3686).
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number of matters would require consideration., The first is whether
the privilége should be conferred on one or other of the spouses, Since
section 3 uses the phrase "competent or compellable”, either the party
or the witness may object, and a witness spouse cannot disclose an
inter-spousal communication even if he or she wishes to do so. But
there can be no breach of marital confidence if the spouse who made the
communication is willing that it should be disclosed: it is difficult
to see why the spouse who reposed the confidence should not be at
liberty to disclose it. It is therefore submitted that if a privilege
for communications between spouseé were to be retained, it should be
that of the communicator, and it should be waivable by the commumicator
alone. The Model Code and the Uniform Rules of Evidence in the United
States make the privilege that of the communicator alone. Section 122
of the Indian Evidence Act makes the privilege a joint one requiring
waiver by both spouses.

"But there are practical disadvantages in making the privilege

a joint one. One of the spouses may not be present or readily

available when the claim for privilege arises. In such a case

the evidence would be shut out even although the absent spouse,

if asked, would have had no objection to the disclosure.

Presumably the absence of the consent of a deceased spouse would

be irrelevant, but what is to happen when the marriage between

the spouses is dissolved? We see no easy solution to these
problems,"10

4,08 (b) Warning. If the spouses were to remain neithér competent
nor compellable, or if the privilege were attached to the communicator
and not waived by him, it should be provided that the witness should not
be asked, and if asked should not belrequired to answer, any question
tending to elicit information about any matter communicated to her; and
that the presiding judge should given an appropriate warning.

4,09/

19;r¢ 16, para 42.
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4,09 (c) Subject-matter of the privilege. Another question, if some

form of privilege is to be retained, is whether the subject-matter of

the privilege should be extended from communications made in the form of
words, letters or gestures, to any information which is obtained as a
result of the matrimonial relationship. It would also be necessary to
take account of the fact that, under the present law, communications
between husband and wife that have been intercepted or overheard may be
proved by evidence other than that of the spouse.l1 If the poliéy ofrthe_
law is to be the protection of marital communicatioms, consistency wuﬁid
seém to require that such evidence should be inadmissible.

4,10 (d) Confidantiality after dissolution of marriage or separation.

A further matter for consideration, if some form of privilege is to be
retained, is whether the privilege should continue even if the marriage
has been dissolved by death or divorce, or if the parties have been
judicially separated or are no longer cohabiting. The present law is
not clear, since there appears to be no reported Scottish decision on the
question whether section 3 permits the examination of a divorced or
widowed spouse as to communications from the other spouse during marriage;
The Sheriffs Walker,11 following Dickson,12 state that the confidentiality
of such commnications remains although the marriage has been dissolved by
death or divorce; but Clive and Wilson13 point out that Dickson's

14
statement is erroneous'y based on Monroe v Twistleton. _A statuto
Ty

provision/

:;Walkers, para 355(b).
Para 1660; and see Rumping v DPP, [1964] AC 814,

Viscount Radcliffe at p 839; Duchess of Argyll v Duke of Argyll,
[1967] Ch 302, Ungoed-Thomas J at pp 332—33§.

e p 365.
14(1802) Peake Add Cas 219,
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provision placing the matter beyond doubt may be thought to be
desirable. The content of the provision would depend on the view
taken of the utility of extending the privilege beyond the duration
of the parties' ordinary married life. It may be thought that rules :
designed to protect conjugal harmony have no place once a marriage
has broken down or been dissolved. On the other hand, however,
Dickson's statement of the principle of the confidentiality rule
enacted by section 3 was

“rhat unlimited confidence between husband and wife is

essential to the happiness of the married state; and

this confidence the law secures by keeping perpetually

inviolable whatever has been confided by one of the
spouses to the bosom of the other.,"

It may be doubted whether that is a function which section 3 continues
to discharge, but if it is thought that it does, there should perhaps
be made a provision on the lines that a judicially separated spouse,
or one whose marriage has been dissolved, should be inadmissible as:
to any facts which are said to have occurred during the marriage, but
admissible as to facts after the dissolution or separation. The

mere cessation of cohabitation should not, it is thought, be taken

as a condition of the witness's admissibility, since it may not be
readily ascertaiﬁable (uﬁlike death, divorce or judicial separation),
and since any disclosure might prejudice any prospects of a
reconciliation (assuming the privilege to have value in sustaining

the matrimonial relationship).

4.11 (e) Excepted proceedings. Any new provision would have to

take/

1250ra 1660; and see Rumping v DPP, [1964] AC 814,

Viscount Radcliffe at p 839; Duchess of Ar 11 v Duke of Argyll,
{1967} Ch 302, Ungoed-Thomas J at pp 332-333.
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take account of the fact that despite the generaliﬁy of the wor&s_"any
proceeding” in section 3, the rule has not in practice been applied in
divorce prdceedingsls or, according to the Sheriffs Walker, in other cases
"where the action is concerned with the conduct of the spouses towards each
other", Nor does it extend to examination in bankrﬁptcy.16 The Model

Code and the Uniform Rules exclude the'privilage in actions between
spouses, while the Indian Evidence Act excludes it both in such actions:
and in some criminal proceedings. The Law Reform Committee were of thé
view that if a privilege were to be retained, tﬁere would have to be a

‘ 17
provision that it should not apply in proceedings between spouses.

(3) Privilege concerning marital intercourse

4.12  This privilege was enacted by the Law Reform (Miscellaneous
Provisions) Act, 1949, which provides by section 7:

"(1) Notwithstanding ary rule of law, the evidence of a husband
or wife shall be admissible in any proceedings to prove that
marital intercourse did or did not take place between them during
any period. '

(2) Notwithstanding anything in this section or any.fule of
law, a husband or wife shall not be compellable in any proceedings
to give evidence of the matters foresaid." : 19

Section 7(1) was designed to abolish the rule in Russeil v Russell “which

prohibited a spouse from giving evidence of non-access which tended to

bastardise a child born in wedlock. The rule in Russell had not been
20 o

adopted by the law of Scotland. Section 7(2) created an entirely new

privilege/

6allacher v Gallacher, 1934 SC 339; MacKay v Mackay, 1946 SC 78.

16Savers v Balgarnie, (1858) 21 D 153; Bankruptcy (Scotland) Act, 1913

(3 and 4 Geo V, cap 20), secs 86, 87; Goudy, Bankruptey (4th ed),
17pp 236237, , _

LRC 16, para 43,

1812, 13 and 14 Geo VI, cap 100.

9119241 ac 687,

2 Burman v Burman, 1930 SC 262; Brown v Brown, 1972 SC 123,
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privilege whereby each spousé is entitled to decline to give evidence
that marital intercourse did or did not take place between them during
any period. The privilege applies to any proceedings, not only to
consistorial causes, and whether or not the evidence would tend to
bastardise a child. Section 7(2) does not appear to have begﬁ
judicially considered in the Scottish courts.

4.13 It is submitted that this privilege should be sbolished, in

21

relation to both civil and criminal  causes. It is difficult to

discefn any convincing justification for its existence. It appears
that only once in the course of the Parliamenta:j debates was aﬁj
attem#t made to justify the subsection, when it was said that it
introduced into cases falling within the aﬁbit of section 7 the fule

in criminal proceedings that neither spouse is a compellable witness

22

against the other. A# Cowen and Carter22 point out:

"the analogy with the position of the accused's spouse in -
criminal proceedings is not happy. The rationale of the rule
that there he or she is merely competent and not compellable
can only be the undesirability from the point of view of public
policy of foreing a person into a position where he or she may
be instrumental in securing the conviction of his or her spouse.
The adequacy of this rationale gven in eriminal cases has been
doubted in the House of Lords.? It is totally inappropriate
here ... The subsection is not restricted in its operation to
cages where the husband or wife is a witness against the other.
In cages where this is not so, any analogy with the criminal

law/

2Ly, may not have been intended to extend to criminal causes. Walkers

appear to regard it as applicable only to civil causes (para 354).
Cross suggests that there may be room for an argument that, in spite
of the reference to "any proceedings", criminal proceedings were not
contemplated in an Act concerned with civil cases (p 260).

222 Cowen and P B Carter, Edsays in the Law of Evidence (Oxford, 1956),
pp 230~233.

23 6ach v R, [1912] A C 305, Lord Loreburn L C at p 309.
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law must liken the position of the witness to that of the
accused rather than his or her spouse. The privilege of the
accused is based on the danger of self-incrimination. To
regard the privilege conferred by subsection (2) in this way
would be patently ludicrous.

"Respect for the personal squeamishness of the witness -
would not appear to provide adequate justification for this
new statutory privilege. It is submitted that the danger of
embarrassing a witness is a lesser evil than that a party
should suffer injustice ...

"The only plausible defence of the provisions of the
subsection would appear to be that the intimate details of the
marriage bed should not be aired in public. But this is really
almost as much an argument against allowing the evidence to be
given rather than for a privilege in respect of it. Its
inadequacy as a justification for the exclusion of the truth
has been demonstrated by critics of the rule in Russell v
Russell too many times to bear repetition.”

The Law Reform Committee wrote in their Sixteenth Report:

"Where considerations of legitimacy do not arise, the only
justification for the privilege is that of delicacy, but if
either spouse is indelicate enough to give evidence on the

topic, as is common in matrimonial causes, it is not much

use for the other to refuse to give evidence about it, for

this would leave the evidence of the first spouse uncontradicted.
Where considerations of legitimacy do arise, either spouse can
give evidence that marital intercourse did not take place during
the period within which the child must have been conceived. If
the husband gives such evidence and the wife relies upon her
privilege, the uncontradicted evidence of the husband may be
believed or disbelieved., If it is untrue, the wife runs the
risk of its being believed if she refuses to give contradictory
evidence. The natural inference to draw from her claiming the
privilege is that the husband's evidence is true = though it may,
in fact, be untrue, It seems to us that the privilege is
illusory and may in some cases result in injustice to the child
of the marriage. For our part, we would recommend the abolition
of the privilege ..."

4.14 In England, section 7(1) and (2) came to be contained in

section 43(1) of the Matrimonial Causes Act, 1965,25 but, following ﬁhe
Committee's Report, the privilege whiéh had been contained in section
7(2) was repealed by section 16(4) of the Civil Evidence Act, 1968,26

except/

250RC 16, para 44,
231965, cap 72.

1968, cap 64. See now Matrimonial Causes Act, 1973 cap 18, sec 48(1).
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except in relation to criminal proceedings, The Criminal Law Revision
Committee described the privilege as "unimportant” and had no doubt

[ ] » L] [ - 2
that it should be abolished inicriminal proceedings. 7

4.15 If the privilege is to remain, it should be provided that the
witnesa-should be ﬂarned by the judge that he need not answer any
question tending to show whether or not marital intercourse took place
between the spouses during any period,

(4) Compellability of defender in comsistorial cause

4.16  Although the pursuer in a consistorial cause may adduce the
defender as a witness, and not infrequently does so in undefeﬂded actions
of divorce in order to lay before the court evidence as to the welfare

of the children in the defender's care, difficulties have sometimes
arisen in defended actioﬁs where, the pursuer having closed hig proof,
the defender has led no evidence. In Eisg‘v Eizg,zs an action of

divorce for adultery in which that course had been adopted, Lord

Justice=Clerk Alness said (at'p 374):

"I cannot help feeling that it is unfortunate that the court
should be disabled from probing this case to the bottom, and
that it should be deprived, by the course which the defender
pursued, of available and relevant evidence ... I take the
liberty of adding that it would be deplorable if the course
adopted by the defender in this case were reared into a
practice in divorce procedure. It may be justifiable in highly
exceptional cases, as the decision in Faddes2? shows, but, in
my opinion, it§should be pursued with Tigorous parsimony.”

Lord Anderson said (at p 735);
"Cases involving status can be decided only on evidence, and
the court is entitled to rely on all the available evidence
being adduced. The case of Faddes,2 on which the defender's

counsel/

27c1RC, para 173.
281931 sc 731, .
29Faddes v M'Neish, 1923 SC 449, an action of affiliation and aliment

in vhich nothing material had been proved by the pursuer against the
defender,
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counsel relied as a justification for the course followed,

was a case raising no question of status. It was a petitory
action laid on debt, which, if no defence had been lodged,
would have been decided in the pursuer's favour without any
proof. In such a case the duty of adducing all available
evidence does not appear to me to be so strong as in a case
like the present. I do not suggest that in every comsistorial
cause a defender who has lodged defences is bound to give '
evidence, but the cases in which the course taken in this

case may be followed without adverse comment must be very
exceptional in their circumstances.”

30
In White v White, an action of divorce on the ground of cruelty in

which the defender had not gone into the witness-box, Lord President

Cooper said:

_ ' 28
"I humbly agree with the observations in Bird v Bird that it
is in general most undesirable, and may be exceedingly
perilous, that a party to a defended consistorial case should
abstain from making his or her evidence available to the court.
In exercising its difficult and delicate jurisdiction in cruelty
cases the court requires all the assistance that can be derived
from all relevant evidence bearing upon the relations of the
spouses, and particularly from the evidence of the spouses
themselves; and it must be very rarely indeed that considerations
of forensic strategy justify the withholding from the court of '
a vital part of the material required for a just decision."

4.17 Theée cases suggest the question whether a rule should be
introduced to the effect that the partigs in defegded‘actions of status,
or in defended consistorial cases are bound to give evidence. It would
be necessary to consider whether such a rule should apply to all
consistorial cases, or only to actions of status, and what provision
and definitions should be formulated for the highly exceptional cases
in which a party's failure to give evidence is justifiable.

2, _Party allegdly in breach of order of court

4,18 It is thought that a party who denies his opponent's allegation

that/

281931 sc 731.

31947 SLT (Notes) 5l. See also Thomson v Thomson, (1955) 71
Sh Ct Rep 341, 1955 SLT (Sh Ct) 99 (action of separation on
ground of cruelty). :
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that he is in breach of interdict, interim inter&ict, or other order of
court is not a compellable witness at a proof on the matter. When such
an allegation is made, the party against whom it is made is liable,
upon proof of it, to judicial censure, fine and imprisonment; and the
standard of proof, in any event in a case of breach of interdict,31 is
proof beyond reasonable doubt. It is submitted that in these
circumstances the party should not be a compellable witness. If he
were to remain silent he would no doubt take the risk that the court
would accept as truthful the evidence against him and draw therefrom
inferences which were adverse to him; and it maﬁ be that therexistence
of that risk accounts for the fact that the question of his compell-
ability‘does not appear to be the subject of any reported Scottish
decision.

33
3. Parties and solicitors in civil cases

4,19 The Acts of 1852, sectibn 13 1853, section 2, 3 and 4; and
1874, sections 1 and 3, render the evidence of a party and the party's
solicitor admissible, even in a case which the solicitor is conducting,
except-in regard to the proof of a promise of marriage in any action of
declafé;or of marriage founded upon promise of marriage 552_222213
subgequente. The opinion has been expressed that the promise must be
proved by the writ of the defender, but the dogula may be proved 25225
Qg_igzg-34 It is thought that this exceptional provision could now be

repealed.

4,20/

31Gribben v Gribben, 1976 SLT 266.
32¢cf Comet Products UK Ltd v Hawkex Plastics Ltd, [1971])2 QB.67.

33D:'.ckson, para 1576; Walkers, para 367{c). As to their presence in
court see para 3.21 above, The confidentiality of professional .
communications between solicitor and client is comsidered in Chapter
18. As to the competence as witnesses of lawyers in criminal cases,
see post para 6,35. '

34

but cf Walkers, paras 156(c), 317(b); Clive and Wilson, pp 115-116.
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4,20 It is also thought that a party's advocate should continue to
be a competent witness, even in a case which he is conducting.
Sir Rupert Cross is of opinion that while there are obvious objections
to an advocate acting as a witness in a case which he is professionally
engaged,35 it would probably be going too far to say that he is not a
competent witness in such circumstances.36 The Court of Appeal of
British Columbia has recently observed that although it is not prohibited,
it is generally undesirable that counsel himself should give evidence
as a witﬁe#s in a case on behalf of his client, but there is no |
impropriety in a solicitor giving evidence on behalf of a client for

37

whom his partnet acts as advocate.

4. Company directors, etc

4,21 1t may be useful to consider the question of the permissible

role in Scottish court proceedings of representatives of corporate or |
wmincorporated bodies who are not legally qualified, Reference has
already been made to the need for a rule as to their presénce in qdurt
before giving evidence.38 Should they have.any right of audience,

other than in summary causes to the extent permitted by rulel17 of the
Act of Sederunt (Summary Cause Rules, Sheriff Court) 1976, and at first
diets in summary criminal procedure by virtue of section 334(3)(b) of the
1975 Act? 1t appears that in England there is a practice whereby cbumty
courts and magistrates' courts have a discretion to permit the

representation/

351n R v Secretary of State for India, Ex parte Ezelciel, [1941] 2 KB
169, at p 175 note, it was observed that it walgﬂirregular and

contrary to practice" for a barrister to act as counsel and witness
in the same case. '

36Cross, p 167.n 1.
37Phoenix v Metcalfe, (1974) 48 DLR (3d) 631.
38para 3,22, above.
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representation of corporate bodies in appropriate cases by persons other
_ . 39 '

than solicitors or barristers. If such representation were to be

permigsible in any Scottish court, it would presﬁmably be competent,

although open to comment, for such a representative to give evidence,

3% ¢ Deb vol 901, col 1253, lst December 1975 (Solicitor-General's
answer to Parliamentary Question.)
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Chazter 5

ORAL EVIDENCE III: COMPETENCE AND .COMPELLABILITY OF
INESSES = CRIMINAL CASES: THE ACCUSED

5.01 This chapter is concerned with the accused as a witness. It
congsiders his position (1) as a witness for the prosecution, (2) as a
witness for himqelf (a) when being tried alone and (b) when being tried
with co-accused, and (3) as a witness for a co-accused. Next, the
restrictions placed on cross-examination of the accused by sections 141

and 346 of the 1975 Act (formerly section 1 of the Criminal Evidence Act,

1898,1) are examined.

1. The accused

(1) The accused as witness for the prosecution

35.02 Sections 141(3) and 346(a) of the 1975 Act, which are derived
from section 1(a) of the Criminal Evidence Act, 1898, provide:

"the accused shall not be called as a witness in pursuance
of this section except upon his own application”,

The effect of these provisions is that the accused is not a competent
witness for the prosecution until the charge against him is withdrawn or
until he has been acquitted or convicted: he is then a competent and
compeilable witness for the prosecﬁtion in the trial of a co-accﬁ&ed for
the same and other offences. In summary procedure, a co=—accused who '

has pleaded guilty and whose plea has been accepted may competently

be called as a witness for the Prosecution at the trial of his co-accused,
even where he has not yet be§n lse.m:enced.2 The Thomson Committee také
the view that the same principles should apply in both summary and

solemn/

161 and 62 Vict cap 36,

Zcopeland v Gillies, 1973 SLT 74; R & B, para 18~55. On the problem
of whether to sentence the accused before or after he has given evidence,
see R v Coffey, [1977] Crim L R 45.
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solemn cases, and recommend that in solemm cases a co-accused who hés
already pleaded guilty to the indictment may be called for the Crown

or the defence despite the fact that he is not on the Crown or defence
list of witnesses; but where that procedure was‘invoked; the defence
would be entitled to ask for an adjournment in order to precognosce.

the co—acﬁused, and neither the Crown nor the defence would be able to
call the co~accused after their case waa.closed.3 It seems necessary,
however, to recognise that where a co~accused pleads guilty and givesr
evidence for the Crown before sentence, there is a risk that he will be
tempted to tell lies incriminating his co~accused in the hope of
obtaining a lighter sentence by giving evidence satisfactorj to the
prosecution. It appears to be arguable that there should be a genefal
rule that no co—accused who pleads guilty may give evidence for the |
Crown until he has been sentenced, exéept in defined categdries.of
cases, such as those where it is necessary to defer sentence for reports
or for other reasons. The contrary arguments are that any hope of a
lighter sentence should be illusory, and that in general co-accused'
should be sentenced at the same time, whatever their pleas, so that the
full facts disclosed by the trial may be taken inﬁo account.4

5.03 It may be that any new legislation should also overrule the ratio

5
of M'Ginley and Dowds v MacLeod, where the accused B and C, who were

tried on a charge of assaulting A, had been adduced as Crown witnesses in
the previous trial of A on a charge of assaulting B in the same brawl.

The Court held by a majority that B and C were not exempt from prosecution,

on/

3Thomson, paras 50.27-50,.28.

See J D Heydon, "Obtaining Evidence versus Protecting the Accused:
Two Conflicts", [1971] Crim LR 13, at pp 15-17,

51963 Jc 11.
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on the ground that the exemption applied only to a socius criminis and

covered only the libel in support of which he was called to give
evidence. Lord Guthrie, who dissented, considered that the exemption

was applicable to other persons than socii criminis, and that the

procedure adopted had violated two principles, since B and C could not
have absolute security as to the effect of their testimony upon themselves,
and since they were prevented from reserving completely their defence
until their own trial. It appears that the procedure adopted could cause
the difficulties that in A's trial, B and C could refuse to answer
questions designed to establish provocation, and thus cause unfairness to
A; or they could answer such questions and have their statements used
against them in their own tria1.6 It seems to follow from the decision
that if A had been tried by a jury, the judge need not have directed the
jury to apply a special scrutiny to the evidence of B and C, as he would

have been bound to do had they been socii criminis,

_ . 7
{2) The accused as witness for himself

(a) When being tried alone

(i) Compellabiligx§

5.04 The Thomson‘(:ommittee8 has considered the question whether the
accused should be compelled to give evidence at his own trial. The
question raises issues of fundamental importance to the rights of the
 individual and the assumptions underlying the administration of criminal
justice. There is a number of possible answers to the question, and

the answer to be given will depend on the respondent's views on a number

of/

6See Anon, "Socius or Hostis", (1963) 79 Sc L Rev 2l.

7Wa1kers, para 356; Renton and Brown, paras 18-07 to 18-09.
85ee Williams, chap 3; Thomson, paras 50,01-530,12.
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of other questions. What should be the objectives of our system of
criminal procedure and_evidence?9 It has hithefto been théugh;_to be
more important for society that the innocent should be acquitted th;n
that the guilty should be convicted.lo The Criminal Law Révision
Committee, on the other hand, say that "it is as much in thé‘public
interest that a guilty persoﬁ should be conVicted as it is that an
innocent person should be acquitted.“ll Should we now aim at thé
conviction of the de facto guilty, with a tolerable proportion.of
erroneous convictions of the de facto innocent? Or should ﬁﬁ adhere to
the orthodox objectives of the conviction of the de facto guilty and the
acquittal of the de facto innocent, with a toleréble proportion of
erroneous acquittals of the de facto guilty? what is wrong with'the
orthodox objectives? Have acquittals of the de facto guilty reached
1ntolerable proportxana? On what evidence may it be concluded that
they have? 1f they have, would it be prudent to try to reduce the
number of such acquittals by altering the present ;ulg that the accused
is not arcampellable,witness?- If the present rule shields the 55:53552
guilty, does it also shield the'gg_fggsg innocent accused who is
inarticulate, stupid, or nervous? If so, is the latter function so

unimportant/

9See Chapter 1 above.

Peter Stein and John Shand, Legal Values in Western Sociegz‘(Edinburgh

UnlverSLty Press, 1974), p 82; Warner v Metropolitan Police

Commissioner, [1969] 2 AC 256, Lord Reid at p 278. See also

Arthurs v A-G for Northern Ireland (1971) 55 Cr App R 161,

Lord Morris of‘ﬁbrth-thest at §_168° "The rules and practices which

have been evolved in criminal cases have as their purpose that those only

will be convicted who are proved to be guilty., It is the aim of all

to strive to reduce to a minimum the risks of the conviction of one
1¥ho is in fact innocent." -

CLRC, para 27 (italics supplied); commented on by Sir Brian MacKenna,

"Criminal Law Revision Committee'’s Eleventh Report: Some Comments,"

[1972] Crim LR 605. See also Michael Zander, "The CLRC Report — A

Survey of Reactions", (1974) LS Gaz 954=-955.
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unimportant that it may be dispensed with? Could the system be adjus;ed
in any other way in order to moderate the assumed number of erroneous
acquitfals? -Qr would it be more prudent to increase the efficiency of the
system of detection of criminals, rather than to alter the system.of
criminal justice applied to those who are caught?

5,05 This paper does mnot attempﬁ to answer these questions, but
enumerates a number of possible #nswers to the question whether thé
accused should be a compellable witness. The various answers tend to
indicate tﬁe respondents' assumptions about the matters raised by the
other questions; and these assumptibns normally include a judgment as

to whether there is any real reason to fear that too many criminals, and
especially professional criminals, now secure unjustified acquittals. It

is thought that a proper approach to a judgment on that matter is to be

found in the following passage:

"The question whether too many criminals are acquitted is in
itself a meaningless one. Too many by what criteria? It
obviously cannot be suggested that the 'proper' acquittal rate
of defendants generally or defendants who are criminals or
defendants who are dangerous criminals should be any particular
proportion - 10 per cent., 25 per cent., 50 per cent,, or any
other. The acquittal rate reflects the aggregate of individual
jury decisions working the existing legal system. The feeling
that it is too high is simply a political—-social value judgment
reflecting some inarticulate sense that the system is tipped
too far in favour of the defence. Equally, the feeling that
the acquittal rate is about right reflects an equivalent
political-social value judgment that the balance between
prosecution and defence is approximately the right one. In
neither case can objective criteria be formulated by which one
can measure what the proportion is, against what it ought to be.

"Those who urge that the system should be changed in favour
of the prosecution must however discharge the onus of proof
that lies upon anyone in a free society who_proposes increased
powers for the state against the citizen."

The/

12 chael Zander, "Are Too Many Professional Criminals Avoiding
Conviction?" (1974) 37 MLR 28, at p 60.
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The work of the Oxford University Penal Research Unit suggests that it
is dahgerous to assume from a high national acquittal rate in Englgnd
that.juriea there are too often gulled into acquiﬁting,13 ﬁnd the studies
by the Unit and by Mr Michael Zander14 indicate that juries only very
rarely convict against tﬁe weight of the evidence. Mr Zander submits
that the evidence of the studies so far completed in England does not
support the belief that acquittals even of professional criminals are a
significant problem in England at present. This view has been challenged
by J Baldwin and M J McConvi-llel5 and, more recently, by Mr John A Mat:k.]'6
Mr Mack maintains that professional criminals exhibit unusually well-
developed defensive skills at each stage of the process of detection,
‘arrest. charge and tria1,17 and that the criminal justice system's
transactions with major property criminals are weighted in their
favour.ls One factor in their favour is the court's refusal to #ccept
evidence of police awareness of the criminal sibculture of ﬁheirlé:ea.‘
The court, he says,

"excludes the kind of evidence that would satisfy the pl#in

man ... ev%dence of a kind which after much.aifténg ang9

investigation would be accepted by most sociologists,”
Mr Mack identifies as the actual point of controversy in the current
debate "the limiting conditions which define, set bounds to, 'judicial

evidence/

133 asging the Jury and The Jury at Work (Blackwell, Oxford, 1972),
See also gariﬁ Mccgbe and Robert Purves, The Shadow Jury at Work
(Blackwell, Oxford, 1974).

ichael Zander, "Are Too Many Professional Criminals Avoiding
Conviction?" (1974) 37 MLR 28,
J Baldwin and M J McConville, "The Acquittal Rate of Professional
Criminals: A Critical Note", (1974) 37 MLR 439, and Zander's reply,
at p 444,

;ﬁJohn A Mack, "Full-time Major Criminals and the Courts", (1976)

39 MLR 241. .

171big, p 247.

Ibid, p 260.
19, .
Ibid, p 262.
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evidence'," and asks, "Is it desirable that these conditions should be

19 _
reviged?" it is thought that detailed and convincing research on the

effect of particular exclusionary rules of evidence would have to be

carried out before any proposals could properly be made for changing the
rules in favour of the prosecution. As Mr Zander points out,

"No research has yet been done on the [hypothesis] that fewer
guilty and especially professional criminals would be acquitted
if the rules of evidence were more rational. In the nature of
things such research is difficult to carry out - since it is not
easy to determine what might be the effect of changes in the
rules of evidence on jury decisions.

"Such research would however be well worth attempting.
It should, for instance, be possible to discover what types
of suspects rely on their right of silence, in what sorts of
cases and with what apparent effect on their chances of
conviction. It must be possible to find out what sorts of
defendants rely on their right not to give evidence in court
and whether they tend to be convicted or acquitted. It should
also be possible to investigate what kinds of information,
gossip, or other sources of 'knowledge' the police have about
acquitted defendants which suggests that they were in truth
guilty of the offence, Such research might make it possible
to assess what changes in the rules of evidence could serve to
convict men who now get acquittals., How many extra convictions
and in what class of cases might be secured, for instance, by
the abolition of the right of silence in the police station or
the court room, the abolition of the caution, the wider ,
admissibility of hearsay evidence or of the evidence of spouses,
or by relaxation of th% restrictions on the admissibility of '
previous convictions?" 0

5.06 Without the benefit of research, a number of possible answgrsihave
been given to the gquestion whether the accused should be a campéllable :
witness. (i) The simplest answer to the question is an absolute negative,
which may be justified on traditional principles. The first is that no
person éhoﬁld be compelled to incriminate himself, either in answer ﬁé_
caution and charge or in the witness—-box. The second is that progecutions

should/

191hia, p 262.

20yichael Zander, "Why I Disagree with Sir Robert Mark', Police,
April 1974, p 16, ,
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sh@uld be brought only where the evidence available to the prosecutor
seems reasonably likely to satisfy the judge or jury beyond tealbnabie
doubt that the accused is guilty, and the compellability of the
accused would ehoourage the bringing of prosecutions when the prosecutor
had ingufficient evidence but hoped.by striﬁgent cross~examination to
extract the necessary corrobbration from the accused.ZI_ The third is
that the compellability of the accused would lead in practice to some
imperceptible but definite change or shift in the onus of proof, and
in fact, in the eyes of the jury, to the accused being apparently
required to prove his imnocence.

3.07 (ii) Another possible answer is that the accused should be a
compellable witness only if he leads any evidence in his defence, upon
the view that he should not be permitted to adduce the evidence of
others.yat remain silent himself. An exception would have to be made
for expert medical evidencé of insanity or, perhaps, any other mental
or physical condition of the accused which was'being relied on by way of
defence, |

5.08 (iii) According to Professor Glanville Williams, "The sensible
solution would be to require an accused person to listen tﬁ,questions
put to hiﬁ.by counsel for the prosecutioﬁ, ﬁhough with no penalty for
refusal to aﬁswef. This is the French practice, with the difference
that the questions are asked by the judge. In neither England nor
France can the defendant be foréed ﬁo.confess his own guilt, ﬁhough the

two syétems differ on whether questions can be addressed in his direction.

In/

1Such a practice was judicially disapproved in M'Arthur v Stewart,
1955, JC 71, by Lord Carmont at p 75, :
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In France, as elsewherg‘on the cqntinent, an unfavourable inference may
be drawn from the accused's silence under questioning; in England, an
unfavourable infeience may be drawn from the acgnsed's failure to
volunteer for-questionins. fhiu is not such a great cleavage, but in

the occasional cases where the point is important the bslance of advantage
Seems to lie with the continental practice." |

5.09 (iv)” A further possible anewer has been advanced in England by

the Criﬁinal Law Revision Comm:‘.t_teo.z3 In their opinion, the present

law and practice are much too favourable to the defence. They are |
convinced that, when a prima facie case has been made against the accused,
it should be regarded as incumbent wpon him to give evidence in all
ordinary casés. ‘They therefore propose that, if at the trial of the
acéused the couft copsiders that there is a c#se for him to answe;; then,
subject to certain exceptions, the court shall at the appropriate time
call on him to give evidence and that, if he then refuses to do so or if
he refuses without good cause to answer any questions; the magistrates'
court or jury may draw such inference from the refusal as appear proper
and may treat it as corroboration,zh_or as capable of being corroboration,
of any evidence given against the accused. The proposal has beeg

strongly criticiséd.by the English Bar Counci125 and others, On the

other/

22“1'.117'.atm:, pp 62-63. Professor Williams refers to Hammelmann, "The
Evidence of the Prisoner at his Trial", (1949) 27 Can BR 653, for
a discussion of the Freach practice, and to V Bayer, 'La signification
de 1'aveu de 1'inculpé dans le droit de procédure pénale de certains
états occidentaux europaens”, (1959) Rivista Italiana di Diritto e
Procedura Penale 724, _

2301Rc, paras 110, 113; pp 176=177, 216-217.

240y failure to testify as corroboration see para 5.28 below,

258¢, para 82, Cf, however, A A § Zuckerman, (1973) 36 MLR 509.
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other hand, Sir Rupert Cr03326 has pointed out that the proposal does

not subject the accused

“to what has been rhetorically described as 'the cruel
trilemma of self-accusation, perjury or contempt.'27'

The trilemma would be self-accusation, perjury or, on
appropriate facts, the risk of adverse inferences. If

it be thought that this trilemma is cruel, I would have

no objection to the abolition of the accused's liability

to be prosecuted for perjury in giving false evidence 8

on his own behalf. Such prosecutions are rare in England,
and many Europeans think that even the possibility of

proceedings of this nature is an Anglo-Saxon absurdity.

If, for the loaded phrase 'self-accusation' we were to
substitute 'liability to cross—examination’, the defendant

at a criminal trial would be confronted with the choice
between giving the court his version of the facts with the
poasibility of a cross-~examination which might or might

not be unpleasant, and running the risk of adverse inferences
being drawn from his failure to testify, a risk the magnitude
of which would vary considerably from case to case. If, as

I shall suggest he should be, an accused with a criminal
record is adequately protected from cross—examination on that
subject, I fail to see how the choice can realistically be
described as a cruel one. I also fail to see how human
dignity enters into the question, and the suggestion that
putting a certain amount of pressure on the accused to
testify is tantamount to making him dig his own grave

leaves me cold.™"29

3.10 It should be added that the Committee's proposals are Benthamite
both in substance and in spirit. According to Bentham, "between
delinquency on the one hand and silence under inquiry on the other,
there is a manifest connection: a commnection too natural not to bé.

constant/

265, Attempt to Update the Law of Evidence (Hebrew University of

Jerusalem, 1974), p 9. See also Cross, "The Right to Silence and

the Presumption of Innocence ~ Sacred Cows or Safeguards of Liberty?"
(1970) 11 JSPTL 66, and R H Field, “The Right to Silence: A
Rejoinder to Professor Cross", (1970) 11 JSPTL 76.

7Goldberg J in Murphy v Waterfront Cormission of New York Harbor,
378 US 52 at p 55.

See however H M Advocate v Cairns, 1967 JC 37. ' |

Cross refers to Goldberg J in Murph (supra) and Erwin N Griswold,
The Fifth Amendment Today (1953), p 7.
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Co 30 31
constant and inseparable.” As Professor Hart points out, Bentham

thought that the protection given to the accused

“"rested on no rational principle at all, but partly on
irrelevant memories of the Star Chamber32 and chiefly on two
non-reasons. These were sentimentality which he called
disparagingly 'the old woman's reason' 3 and a mistaken
conception of fairness which he called ‘the fox-hunter's
reason', The 'old woman's reason' insisted that it was bad
and inhuman that any pressure should be brought to bear upon
a guilty person to contribute to his own conviction. The
'fox~hunter's reason' was that the accused, innocent or
guilty, must, like the fox when it is hunted by gentlemen,

be given a fair chance to escape. This meant that we should
make the contest between prosecuter and accused more nearly
equal by making it as difficult as possible for the jury

to learn of the naturally cogent evidence of the accuged's
guilt, Lord Denman in his review of the French version of
Benthan's work on evidence took the fox—hunter's reason
seriously and, as Bentham would think, irrationally. 'Human
beings are never to be run down like beasts of prey, without
respect of the laws of the chase, If society must make a
sacrifice of one of its members, let us carve him as_a feast
fit for the gods, not a carcase fit for the hounds.' >  Bentham
did not overlook the danger that innocent persons exposed to
questioning might be confused or trapped. But he thought that
this danger arose mainly from hectoring or bullying methods of
interrogation or cross—examination, or from the intimidating
formalities and strange atmosphere of a criminal trial, which
a decent 1e§a1 system, following a natural procedure, would
eliminate."6 :

It may be admitted that the evidence of the accused would normally be
highly relevant evidence, that there is nothing repugnant about a man
being coﬁdgmned out of his own mouth unless there be something
repugnant ébout the trutﬂ, and that it seems absurd that campellablé
prosecution witnesses should be challed in cross—examination about.

matters/

3Oyorks, VII, p 446,
31y 1 A Hart, "Bentham and the Demystification of the Law", (1973)
36 MIR 1, at p 15. _
32y0rks, VII, pp 455-456.
3Works, V1L, p 452.
34Works, VII, p 454.
5(1824) 40 Edinburgh Review 186.

3byorks, VII, p 451.
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matters which are very probably within the knowledge of the silent |
- ‘accused. ‘The writer would, however, be inclined to adopt the words

37 '
of Professor Hart:

"It is at this point that many who would follow Bentham with

enthusiasm in his other criticisms of the mystery and-

complexities of the English law and legal practice might begin

to feel doubts, and perhaps to sense that in an exclusively

utilitarian philosophy there is something very dangerous to

contemporary as well as to older conceptions of civil liberties."
3.11 The foregoing answers to the question whether the accused
should be a compellable witness were given in the context of the present
procedural framework and rules of evidence, If, however, the possibility
of altering that framework and these rules be admitted, different answers
to the question may be given. It would not be realistic to consider the
question in isolation from proposals for reform of the law as to the
interrogation of suspects and accused persons, the admissibility of
confessions, judicial examination, the proceduré of "no case to answer",
the restrictions on cross-examination of accused persons, the
admissibility of evidence as to the accused's character, and the
entitlement of the prosecution and any co~accused to comment on the
accused's failure to answer questions at the judicial examination and
on his failure to testify at the trial. It may be argued, for example,
that if the English procedure of "no case to answer" were to be 8

3
introduced into Scotland, as the Thomson Committee have recommended,
it would be only right that the accused should be compelled to go into
the witness~box if the Crown has demonstrated to the court that there is
- . o . 39 .

a prima facie case against him, It may also be argued that if an

accused/

'37Not:e 31, supra, at p 14,

38Thomson, para 48,05,
Thomson, para 50,05.
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accused with.a criminal recqrd is adequately protected from cross~
examination on that subject, the choice whether or not to testify

cannot realistically be described as a'cruel one.

5.12 This Volume, however, adopts the reasoning and conclusions of the
Thomson Commit;ee, who were unanimously of opinion that an accused person
should not be compelled to give evidence at his trial.u The Committee
reached.that opinion not only on grounds of principle but‘also in the
light of their decisions as to the following matters, which this paper
also adopts. The Committee recommend the revival of judicial examination
in realistic form in indictment cases:*? this, they believe, will
improve the prospects of convicting the guilﬁy, without prejudice to the
innocent, much more than insistence upon the accused entering the
witness-box at his trial, Further, having recommended the adoption

of the English "no case to answer" procedure, the Committee recommend
that in evéry case in which the Crown has established a prima facie

-case against the accused, it should be competent for the prqsecution

to comment on the failure of the accused to attempt to refute the case
against him by giving evidence; and further, that in cases where the
judge or jury may have some doubt as to whether or not they should accept
the evidence for the Crown, they may draw an inference adverse to the
accused from his failure to attempt to refute the evidence for the
Crown.43 The jury would be informed, és now, that the accused was not
bound‘to give evidence, but they would also be told that they might

také note of his silence énd draw from it whatever inference they

considered/

40crogs, cit ante para 5.09.
41Thomaon, para 50,09,
42py1ly discussed in Thomson, chap 8.

43Thomson, para 50.15.
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considered proper in the light of all the evidence. The judgé in a
summary case would be entitled to draw the same iﬁference. It would
follow from the fact that this inference might be drawn that the

accused and his advisers would know that the accused remained silent

at his peril, and that this would result in future in more accused
electing to give evidence.44 It is submitted by the present writer that
even if the Thomson Committee's proposals as to judicial examination
and "no case to answer" are not implemented, the right to comment on

the accused's failure to testify should be extended to the prosecutor
and any co-accused.45

(ii) Consequences of decision to testify

5.13 If the accused decides to give evidence on his own behalf, three
procedural considerations arise.
5.14 (A) List of witnesses. In solemn procedure, his name need not

46
be included in the list of defence witnesses. It is thought that this

causes no difficulty.

5.15 (B) Unsworn statement. He gives his evidence on oath or

affirmation and, unless otherwise ordered by the court, does so from
the witness-box or other place from which the other witnesses give

their evidence.47 He is not entitled to make an unsworn statement from

the dock.48 Section 1(h) of the 1898 Act, which preserves "any right"
of the accused to do so, relates to English procedure only, and the

Criminal Law Revision Comnittee has recommended the abolition of the

right/

44Thomson, para 50.12,

“3See post, paras 5.21-5.27,

“remnedy v HMA, (1898) 2 Adam 588, 1 F (J) 5.
471975 Act, secs 141i(g), 346(g).

4801 1mour v HMA, 1965 JC 45.
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right to make an unsworn statement in English proceedings. 9 That

proposal was "one of the most stfongly attacked parts" of their
Report.50 The Thomson Committee, however, like the English Commitfee,
saw no goéd reason for allowing the accused to make such a statemenf:.s1
Section 1(h) has not been re-enacted in sections 141 and 346 of the

1975 Act, and accordingly no longer applies to Scotland.

5.16 (C) Accused as first witness. Sections 142 and 347 of the

1975 Act (formerly section 2 of the Act of 1898) provide:
"Where the only witneds to the facts of the case called by the
defence is the accused, he shall be called as a witness immediately
after the close of the evidence for the prosecution.”
It is submitted that this provision should be repealed gquoad Scotland,
and that it should be enacted that the judge, the prosecutor and any
co-accused shall be entitled to comment on the stage of the dgfencg
evi¢ence at'whicﬁ the accused has given his testimony.. It appears that
aéction-z may have been enacted as a rule of convenience for English
procgedingé, because of rules about the order of speeches in these. The
effect of section 2 in England is that if the accused is the only defence
vitness to the facts, his advocate may not make an opening statement after
the close of the prosecution case. But for section 2, the accused's
case would be repeated to the jury three times, in his advocate's opening
statement, in his own evidence, and in his advocate's closing speech.
By virtue of section 2, however, the accused's advocate may make an
opening statement only if he calls a witness to the faéts other than the

accused/

49

50CLRC, paras 102-106, pp 176, 215; and see Williams, pp 71~72.

J D Heydon, Cases and Materials on Evidence, p 392; see, eg,
BC, para 82(e). '

Thomson, para 50.17,

51
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accused. These considerations are not applicable in Scottish criminal
practice, and there is no reported example of the enforcement of
section‘z in Scotland.52 In any event "the only method of enforcing it,
viz, by refusing to allow the evidence of the accused if he ha§ already
called, for example, an expert witness, seéms 1:lras(:i.t:."5'3 It is
submitted, therefore, that section 2 should no longer apply in Scotland.
5.17 At the same time it seems necessary to consider whether any new
provision should be enacted as to the stage of the defence case at which
the accused must be called. There does ho; gppear to be any reﬁorted
Scottish authority corresponding to the authoritative statement of

Lord Alverstone C Jin R v Mv:n':r.':i.sm:n:54

"In all cases I consider it most important for the prisoner
to be called before any of his witnesses. He ought to give his
evidence before he has heard the evidence and cross—examination
of any witness he is going to call."

In R v Smith (Joa.n)55 the Court of Appeal reiterated and endorsed that

statement as correctly sta;ing the law, but said that there weré "rare
excepﬁions, such as when a formal witness, or a witness about whom there
is no controversy, is interposed before the accused person with thg
consent of the court in the special circumstances then prevailing." But
despite the apparent absence of reported Scottish authority to the same
effect, it seems that in Scottish criminal practice where an accused
person is to give evidence he almost invariably does so before any other
witnesses who may be called on his behalf., |

5.18 It is submitted that that rule of practice, if such it be, should

not/.

52R & B, para 18-07, n 34.
53Wa1kers, para 356.

54(1911) 6 Cr App R 159, at p 165.
55[1968] 1 WLR 636, at p 637.
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not be elevated into a rule pf law in Scotland. The question whether
that should be done arises quite sharply because the Criminal Law
Revision Committee has proposed not only that section 2 should be
restated but that it should be further provided that the accused shall
be called first "exéept in so far as the court in its discretion
otherwise 811°W8-"56 It may be suggested that the consideration in
favour of such an additional provision - that the accuséd would otherﬁise
have the advantage of being able to trim his evidence so as to accord
with that of his witnesses = is equally valid in both Scotland and
England. That is no doubt true, but any consequent iegislative
provisions need not be the.same in both countries. It is noteworthy
that the existence of a rule of law preventing an accused from giving
evidence after calling witnesses has.been denied in South Australia;

and that in South Africa, while the accused may give evidence at any
stage of the defence case, in practice he is usually called as the first
witness because to adopt any other course may give riée'to adverse
comment.57 It may be urged against the Committee's proposal that it is
queationable.whether it is appropriate for a presiding judge to trammel
the presentation of the defence by imposing any restriction on the
accused's advocate as to the order in which he calls his witnesses.

It may also be said that in ény‘event the judge is unlikely to be
sufficiently informed of the considerations underlying the advocate's
proposed order, so as to determine whether or not to allow it. Finally,

in/

56CLRC, para 107, pp 176, 215; approved by BC, para 81.

37professor E Griew, "The Order of Defence Evidence", [1969] Crim LR
347, at pp 350 n 14, 358 n 38,
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in the event of a breach of the proposed rule - as by ﬁhe advocate
failing to raise with the judge the question of ﬁhe order of
witneases, calling one witness or more to fact, and then seeking

to call the écgused - the penalisation of the bréach by ;gfusing to
allow the accused to give evidence would be drasticaily
disproportionate to the gravity of the advocate's fault., But
although the Committee's proposal may be open ﬁo some criticism

on these lines, it seems necessary to ensure that in the or&inary
case the accused will be called as the first witness to the facts
for the defence, A rule to the effect that the fact that thé
accused has given evidence after calling a witness to the facts;
may be made the subject of comment By the judge and by the
progecution and any co-accused,58 may be thought to have the merits
of flexibility and effectivehess.

5.19 The Thomson Committee consider that although in génerai the
accused should give evidence as first witness fbr the defence, as
usually happens, it should nevé:theless be in the discretion of the
defence advocate to decide in what order he will call his witnesses.‘
They therefore recommend that section 2 ahOuld be repealed 3223_
Scotland°59 but they do not consider the question of comment,

6
(iii) Consequences of failure to testify 0

5.20 There is an obvious risk that if the accused does not go into
the witness-box the court will, as a matter of fact, draw from the

prosecution/

5800nsiderat10ns favourlng the conferrxng on the prosecutor of a right to
comuent are mentioned in the following paragraphs, where comment on the
accused's failure to testify is considered.

59Thomson, paras 50,18-50.20,
60 Walkers, para 357; R & B, para 18~09, Williams, pp 57~63.
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prosecution evidence inferences which are adverse to him. In McIlhargey

6l : :
v Herron  [org Justice-Clerk Grant gaid:

"... the silent defender does take a risk and if he fails to

challenge evidence given by witnesses for the Crown by cross-
examination or, in addition, by leading substantive evidence

in support of his challenge, he cannot complain if the court
not merely accept that unchallenged evidence but also, in the
light of all the circumstances, draw from it the most unfavour-
able and adverse inferences to the defence that it is capable
of supporting,"62 '

There is, however, a difficult question whether a jury should be
explicitly invited to draw such inferences: the matter is discussed
in subsequent paragraphs.63

{A) Comment

5.21 "In the case of a trial by jury, three courses were open fo

the framers of the legislation of 1898, The first would have beeﬁ

to prohibic any comment:by the judge or prosecution on the accused's
failure to testify; the second would have been simply to prohibit
comment by the prosecution; and the third.wnuld have been to make an
express provision that the judge could, if he thought fit, dr#ﬁ the
jury's attention to such inferences as might properly be drawn frqm the
accused's failure to testify. The first course was ultimately adbpted
by the legislature of New South Wales,64 and a provision permitting comment
either by the judge or the prosecution was held to be an infringement
of the Fifth Amendment of the United States constitution in Griffin v

California/

611972 3c 38, at p 42.

621t has been held in England that where an accused does not give evidence,
and has admitted nothing, the jury are not entitled to draw inferences
unfavourable to the accused where the sole issue is one of identification:
R v Mutch, [1973] 1 All E R 178,

63Paras 5,25=5,27 below,

64Crimes Act, 1900, sec 407, overruling Kops v R, Ex parte Kops, [1894]
AC 650,
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65
California by rendering it costly for the accused to exercise his

privilege not to be a witness against himself. The second course was

in fact adopted in the legislation. The third course is recommended
' 66 67

in the llth Report of the Criminal Law Reviéiqn Committee.,

. 68
5.22. (aa) Comment by judge. The question of the competency of

comment by the judge to the jury does not appear to have been fully
argued to the High Couft in Scotland until very recently, but it seems
clear that the competency of such comment was taken to be established
by the obiter observations of Lord Justice-General Strathclyde, with

‘ 69
which Lord Justice—Clerk Scott Dickson agreed, in Brown v Macpherson.

In that case Lord Dundas expressed doubt on the matter, and in
70 -
Scott (AT) v H M Advocate, although apparently in argument the

question of competency had not been raised and Brown had not been
cited, Lord Moncrieff observed that he would welcome a further
consideration of Brown so far as it was directed towards that question,

71
In Knowles v H M Advocate, however, the High Court declined an

invitation by the applicant's counsel to take steps to reconsider
Brown, laid down that "if comment is made it .should only be made in

special circumstances and if made should be made with care," and

approved/

83(1965) 380 U S 609. See para 5.26 below.

ggCLRC, para 110.

- Cross, pp 354-355. :

585ee 1 D W, "When Silence is Golden", 1958 SLT (News) 13.

691918 JC 3, at p 8. For an example of pointed comment in a case where
the jury were entitled in the absence of any explanation by the accused
to draw an inference of guilt, see L J-C Aitchison in H M Advocate v
Hardy, 1938 JC 144, Tor English practice see R v Mutch, [1973] T All
ER 178; R v Sparrow, [1973] 1 WLR 488; Sir ATthur James, "What
Judges say to Juries", in The British Jury System, ed Nigel Walker

7O(University of Cambridge Institute of Criminology, 1975), p 56, at p 58.

1946 JC 90, at pp 97-98, :

10th October 1974, unreported. :
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approved the following observations of Lord Justice-General Normand in

Scott:

"Although a comment of the kind is, in my view, competent,

it should be made with restraint and only when there are
special circumstances which require it; and, if it is made
with reference to particular evidence which the panel might
have explained or contradicted, care should be taken that the
evidence is not distorted and that its true bearing on the
defence is properly represented to the jury."

5.23 It is thought that Knowles removes, as far as it is possible
72
to do so, the doubts expressed in Macdonald:
"It seems doubtful whether, and if so in what circumstances
and for what purpose, the Judge may comment on the fact that the
accused has not given evidence.”
It seems desirable to maintain a degree of flexibility. It would be

impossible to lay down with precision ab ante all the various circum

. . 73
stances in which comment would be proper, ~ just as it would be

undesirably restrictive to prescribe, as in England, an "accepted form"
of comment to be made in nearly all cases in which a comment is thought
necessary.74 The questions of the purpose of comment on the accused's

failure to testify, and whether such comment by judge or prosecutor or

co—accused should be permitted at all, are, however, matters of some

75
difficulty, and will be considered in subsequent paragraphs.

76
5,24 (bb) Comment by prosecution. Sections 141(b) and 346(b) of

the 1975 Act, which are adapted from section 1(b) of the Act of 1893,
each provide:

"the failure of the accused or the spouse of the accused
to give evidence shall not be commented upon by the prosecution.”

It/

72At p 291, citing both Brown and Scott.

73For examples, see Walkers, para 357,
7450e R v Mutch, [1973] 1 All ER 178, at p 182,

"5paras 5.25-5.27 below.
76See Walkers, para 357; R & B, para 18-09; Clark v HMA 2 February 1977.
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77 :
It is now suggested by the undernoted writers that both the prosecution

and the judge shﬁuld be entitled to comment on the accused's failure to
testify, It may be urged in support of the suggegtion that a repl& to
such comment by the prosecution could be made in the speech for the
defence; that the traditions of thé Crown Office are such that it is
highly unlikely that the right to comment would be abused; and that any
abuse could and no doubt would be corrected by the presiding judge and,
if insufficiently corrected, could form a ground of appeal. In any event
there seems to be no need for a prohibition 6ﬁ comment by the pfosecution
in summary criminal trials.

5.25 (ce) Purpose of comment. It seems necesséry to recogﬁise,

however, that there is very little differénce, if any, between permitting
comment by the judge of prosecutor and inviting the trier of fact to
drawv inferences from the accused's failure to give evidence. It appears
from the opinion of Lord Justice-General Strathclyde in Brown that he
considered there to be uo difference: he indicates thét the objéct"

of commenting on the accused's silence is to invite the jury to take

79
it into consideration. It was said in Sparrow - that failure to give

evidence "has no evidential value"; but comment on the failure brings
it to the attention of the jury as a factor which they may take into
consideration in deciding whether the accused is guilty or not, and
from which they may infer that his defence is not a good one. As Cross

points out, the only reason for commentlng is to draw attention to

possible/

77Justice, "Preliminary Investigations of Criminal Offences", [1960] Crim

LR 793, at p 812; Williams, p 163; CILRC, paras 108-110, 113;
BC, para 83. And see Cross, "The Evidence Report", (1973} Crim LR
339, at pp 336-7. |

1918 J C 3, at p 8.
R v sparrov, [1973] 1 WIR 488,
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80
possible legitimate inferences, If it is accepted that there is no real

distinction between commenting and pointing to inferences, it may be
thought desirable to recognise that in any new statutory provision. Thus
clause 5(3) of the English Committee's draft Bill provides that the court
or jury, in determining whether the accused is guilty of the offence
charged, may draw such inferences from his failure to testify as appear
proper, Part 7, rule 11(d) of the ruleé of evidence proposed by the
Ghana Law Reform Commission reads:

"If an accused in a criminal action does not testify on his own

behalf, the court, the prosecution and the defence may comment

on the accused's failure to testify, and the tribunal of fact
may draw all reasonable inferences therefrom."S

It is submitted that if the words "the prosecution” are omitted,.this
rule represents the de facto position in modern Scots law., On the other
hand, a rule which frankly recognised that adverse inferences might
legitimately be drawn from the accused's failure to give evidence might
attract the criticisms that it would lighten the burden of proof borné
by the prosecution, and that it failed to take account of the manifold
reasons other than guilt which might impel an accused person not to
testify.,

5.26 It is of considerable interest that the present law in the United
States is that neither the prosecutor nor the judge should be permiﬁted

82
to comment. In Griffin v California the Supreme Court held that comment

by the prosecutor or the court on the accused's failure to testify
violated the Fifth Amendment of the United States Constitution that no

person/

30an Attempt to Update the Law of Evidence (Hebrew University of

81Jerusalem, 1974), p 11. . .
Rule 201(3) of the American Law Institute's Model Code of Evidence is

in substantially the same terms as those of the proposed Ghana rules.
82(1965) 380 US 609.
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person shall be compelléd to be a witness against himself. Professor

R H Field writes:

 "_.. how important is the prohibition of comment by the
prosecution? It seems to me that once you take the step of

. making the accused a competent witness in his own behalf, an
adverse inference is inevitable if he chooses not to
testify ... I believe that it is right not to allow either
the prosecutor or the judge to comment upon the defendant's
silence. To permit it would load the dice against him even
more than would be the case if his failure to testify passed
without comment."

5.27 The Thomson Committee have, hbwever,_reéommeﬁded that.in every
case in which the Crown has established a BEEEﬁ.fiﬁiE case against the
accused, it should be competent for the prosecution to commen;-oﬂ the
failure of the accused to attempt to fefute the case against‘him'by
giving evidence; aﬁd further, that in cases where the judge pr'jury
may have some doubt as to whether or not they should accept the
evidence for the Crown, they may draw an inference adverse to Ehé
accused from his failure to attempt to refute the evidence for the
Crowu.s4 They make this recommendation in the light of their proposal
for the adoption of the English "no case to answer" procedure., . It

may be thought, however, that the right to comment should berexténded
whether the latter proﬁedure is adopted or not.

{B} Corroboration

5.28 The Criminal Law Revision Committee has recommended that the
accused's refusal to give evidence may be treated as corroboration of
L] [] . '3 85 £ 3 .
any evidence given against him, The recommendation is contrary to
_ 87
Scottish principle,s6 and the Thomson Committee do not agree with .it.

Cross/

83 H Field, "The Right to Silence", (1970) 11 JSPIL 76, at » 78,

'BaThomson, para 50.15.
CLRC, para 111, pp 177, 216, See para 5.09 ante.
86Robertson v Maxwell, 1951 JC 11; Wightman v "H M Advocate, 1959 JC 44.

87Thomson, paras 8.27, 50.16.
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Cross submits, however, that the distinction between a matter which can

very properly be taken into account by the jury and something which

88
corroborates other evidence, is a distinction without a difference.

89
(b) Accused as witness for himself when co-accused

(i) Consequences of decision to testify

5.29 (A) Effect of evidence. Questions as to the admissibility and

effect of the accused's evidence quoad his co-accused under the present
law are considered by the Sheriffs Walker.gg The learned editor of
Renton and Brown points out90 that whatever the common law rule may be,
the situation in practice is that when one of two or more co-accuséd gives
evidence his evidence is evidence in the case, available like any other
evidence for or against all the accused. The Draft Code proposed the

following rule:

"If two or more accused be tried simultaneously and any of them

give evidence, that evidence may be founded on in favour of i

or all of the accused or against any or all of the accused."
The rule was generally accepted without comment, although there was a
suggestion that it should apply only when the accused were being tried
together on a common charge, and that the evidence might be founded on
only so far as relating to the common charge, It might be difficult to
operate that suggestion in practice. The rule has been approved by
92

the Thomson Comﬁittee.

5.30/

88Cross, pp 357-356, and An Attempt to Update the Law of Evidence

supra, pp 13~14.
BQWalkers, paras 339, 36l; and see Renton and Brown, para 18-49, It
is now clear that a co~accused is not a socius criminis (Martin v HMA,
1960 SLT 213; Slowey v HMA, 1965 SLT 309; 1!McGuiness v HMA, 1971
90SLT (Notes) 7); McCourt v HMA, 1977 SLT (Notes) 22.

Para 18~17, n 81, See also G H Gordon, "Lindie v H M Advocate",
g1(1974) 19 JLSSc 5, 33, at p 34,
ngrt 6.3(b)

Thomson, para 38,22,
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5,30 If the evidence of one accused were to be evidence in thé whole
case, there would be no point in retaining the ru1e93 that the evidence
of a witness led for one co-accused is not admissible against another.
The Draft Code proposed the following rule, which.received no adverse

: 92
comment and has been approved by the Thomson Committee:

"The evidence of a witness called on behalf of one accused is
competent for or against another accused."?%

(B) Cross—examination

95
(aa) By co—-accused

5.31 The rule that an accused may be cross-examined by a co-accused

only where his evidence tends to incriminate that co-accused rests on

96 . 97
Cemmell v MacNiven, Gemmell bears to follow Hackston v Millar,

but that decision is not authority for the word "only" in the rule.

. 98
The rule is also qualified by Lee v H M Advocate which held that the

co~accused has a duty to cross-eiamine the accused in the witness-box
if he intends to give evidence iﬁcriminating that accused. It is
thoughtlthat_it would be more satisfactory to give the co-accused‘a
right tq cross—examine which is not so restricted, That was proposed
in the Draft Code, by article 6(3)(c), with hardly ahy adverse comment,
It is now the law in England.99

5.32 Afticle 6{3) (c) of the Draft Code is in the following terms:

"An accused person may, with the consent of another accused,

call/

92Thomson, para 38,22

gZSee Young v H M Advocate, 1932 JC 63, at pp 73~74; Walkers para 362.
Art 6(3)(d). '

Py a Brown, "Right and Duty in Cross~examination of a Socius", (1968)
13 JLS Sc 230, As to the order in which co-accused lead evidence and
cross-examine, see para 8,25 post. ‘

961928 Jc 5, , S
(1906) 8F (J) 52, 5 Adam 37; considered in Townsend v Strathern, 1923
JC 66, and by R N Gooderson, "The Evidence of Co-Prisoners", (1952) 11

CLJ 209, at p 223.
981968 SLT 155-

R v Hilton, [1972] 1 QB 421.
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call that other accused as a witness on his behalf, or he may
cross—examine that other accused if that other accused give
evidence, but he cannot do both." '

The Thomson Committee made the following observations on the rule:

"Rule (c¢) will involve an alteration to the existing law.

As regards the first part of (c) we favour the suggestion
that an accused may, with the consent of another accused,
call that other accused as a witness on his behalf. The
second part of (c) would allow an accused person to cross—
examine a co-accused whether or not the evidence of that co-
accused incriminates him (¢f Young v H M Advocate, 1932 -

JC 63), This change accords generally with the views of

the majority of our witnesses. The present rules whereby
co-accused A may only be cross—examined on behalf of another
accused if his evidence incriminates them, is unduly
restrictive in that the other co-accused are unable to obtain
from A evidence in their favour. We therefore approve of the
content of rule (c¢) and recommend accordingly. Indeed, we
would go further and recommend that the evidence of every
witness, whether an accused or not, should be evidence in causa
and subject to general cross—examination.” —

The latter recommendation is repeated in the next chapter of this
paper.

{bb) Cross—examination by the prosecutor

5.33 It is not "regarded as proper for the prosecution to use their

right to cross—examine one accused as a way of turning him into a witness
2 3 _
against another accused,” In Young v H M Advocate, Lord Justice-

General Clyde said:

"The right of cross—examination is,always subject in Scotland
‘to the control of the trial court; and, if (as in R v Pauls)

one/

1Thomson, para 38.22. _

2R & B, para 18-17; see also Walkers, para 36l.

31932 JC 63, at p 74.

“1n McCourtney v HMA, 1978 SLT 10, at p 13, the Court observed that that
statement was obiter, and that the Court's attention had not been directed
to the question whether the trial judge had a discretion to refuse to
allow cross-examination by a co—accused once the conditions of sec
141(£) (iii) of the 1975 Act had been satisfied. See para 5.66 below.
[1920] 2 KB 183; 14 Cr App R 155. One co—accused went into the witness-—
box and said no more than that he pleaded guilty. The Crown was held
to have been entitled to cross~examine him on the alibi of his co~accused.
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ona of the accused used his right to be called as witness for
the defence simply to plead guilty in the box, it must not be
assumed that, in Scotland, either his co-accused or the
prosecutor would be entitled eo ipso to cross-examine him in
order to incriminate others of the co-accused, Further, it
may well be that a prosecutor is not entitled, under the cloak
of cross—examination, to examine an accused upon matters
irrelevant to the question of his own guilt, and extraneous

to any evidence he has given, in order to make him an additional
witness against his co-accused. The latitude allowed to
cross—examination as a test of credibility is so wide as to
make it impossible to lay down any general rule applicable to

all cases, and the trial court must be vested with a certain
measure of discretion."

It may be, therefore, that if A is charged with an offence on his owm
as well as with one in concert with B, and gives evidence only in
respect of the former, the prosecution cannot cross—aexamine és to the
latter, while B may have no right to cross—examine at all.6 It may
therefore be necessary to considér whether the prosecution should not
also have an unrestricted right of cross—examination. ‘There are
difficulties, To grant the prosecution such a right would be almost
equivalent to eradicating, in the case of a co-accused who.elected to
testify, the prohibition on the ﬁrosecutor from calling co-accuse& to
testify against each other, especially since the prosecutor could
endeavour to elicit his evidence by leading.questions and other tactics
permissible in cross—examination. If the co-accused were spouses, theﬁ
qould be cross—examined by the prosecutor so as to incriminate each
other, although normally one spouse is not compellable to give evidence
against the other.7 Again, the prosecutor's crpss-examingtion would
occur after the co~accused's advocate had exhausted Eis normal rights of
cross-examination.8 If the accused did not_givé evidence against the -

co=accused/

6p & B, para 18-17; see also Walkers, para 361.
7R v Armstrong, [1957] Crim LR 198,

8See para 8.25, post.
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co~accused until he was cross—examined by the prosecutor, it would be

too late for the co-~accused to cross~examine him under sections

141(£) (1ii) or 346(f)(iii) of the 1975 Act (formerly section 1(f)(iii)

of the Act of 1898). Further, if the co-accused's right of cross~—
examination were to remain restricted, the prosecutor would be given an
advantage not enjoyed by the co—accused. On the other hand, to make the
prosecutor's right of cross-examination suﬁject to the discretionary
control of the judge, as indicated in Young, may mean that it would often
be difficult at the time for the judge to distinguish between the
prosecutor cross—examining co—accused A in order to damage A and cross-

examining A in order to damage co-accused B.

(ii) Consequenceé of failure to testify

5.34 (A) Comment, It is suggested that the advocates for the other

accused, in addition to the judge and the prosecutor, should be entitled
to comment on theifailure of a co—accused to give evidence. Neither the
Act of 1898 nor any Scottish authority prohibits comment by the co-
accused, It has been established in England that he has a right to
comment,l0 but the question remains open in Scotland. The decision in
Rv Wickham}o seems justified by analogy with the position in England under
section l(f)(iii).df the 1898 Act,11 by which a co—accuséd has an |
absolute right, unfettered by any discretion in the court, to cross=—
examine a co-accused on his record once he gives evidence against the

12

first co—accused,

5.35/

%0n the whole matter see J B Heydon, "Obtaining Evidence versus
Protecting the Accused: Two Conflicts”, [1971] Crim LR 13, at pp 19-20.

10R v Wickham, (1971) 55 Cr App R 199; R v Sparrow, [1973] 1 WLR 488,
at p 496 F-G, |

Mgecs 141(£) (1ii), 346(E) (iii) of the 1975 Act.

124yrdoch v Taylor, [1965] AC 574; see Heydon, Cases and Materials on
Evidence, p 157.
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5.35 (B) Incriminating evidence by subsequent co—-accused. If, by

virtue of the order in which they appear in the complaint or indictment,
any other accused is entitled to lead evidence after the co-accused who
has elected not to give'evidence, there is nothing to prevent such other
accused from_giving evidence incriminating him. If he had given
evidence, such a co—accused would have been bound to créss—examine him
in order to give him an opportunity to deal with the allegation of 
incrimination.

14
(3) Accused as witness for co—accused

5.36 (a) Compellaﬁility. The question of compellability again

arises here, in the form, whether an accused should be a competent and
compellable witness on the application of another accused. Thé

present law is that a person charged with an offence shall not be

called as a witness except upon his own app11cat10n;15 and it appears
that one co~accused cannot call another co~accused to give evidence

for him,?6 It has been saidl7 that there seems nothing to stop the other
co-accused volunteering ﬁo do so, so long as he is prepared t§ take the
risk of being ésked awkward questions about his own share in the criﬁe;

. : _ 18 '
and that the position is thus virtually the same in England; but

this seems at least doubtful. Tt is thought that in any event it is
desirable, and should be made clear, that if an accused is willing to
give evidence on behalf of his co~accused, the co—accused sheuld be

entitled/

L3gee para 8.25, post. '
14Walkers, paras 360, 3613 Renton and Brown, paras 18-50, 18-53,
- 1518-54 18~56, 18—57.
161975 Act, secs 141(a), 346(a): see para 5.02 above.
17D:.ckson, para 1564; Macdonald, p 291; Morrison v Adalr, 1943 JC 25,
G H Gordon, "The Ev1dence of Spouses in Criminal Trials", 1956 SLT

18 (News) 145. Cf R & B, para 18-17, n 80.
R v Rowland, [1910] 1'KB 458.
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entitled to call him, It has been noted above {para 5.32) that the

Thomson Committee favoured the suggestion in the Draft Code that.

an accused may, with the consent of another accused, call that other
accused as a witness on his behalf. That accused could hardly be a

compellable witness for his co—accused so long as it remains the law

19
that an accused person is not obliged to give evidence. It is

proposed elsewhere that it should be unnecessary to give notice of an

intention to lead the evidence of any co—accused whose name appears
20 ' '

on the indictment, Sheriff Gordon has suggested that

"an appropriate rationalisation of the law which would,
incidentally, help to reduce the number for cases in which
the evidence of one co~accused was not available to the
other, would be to introduce the English practice of
allowing the court to dismiss an accused against whom the
Crown have not made out a prima facie case, and to declare
unequivocally that the evidence of all witnesses in a case
(unless there are questions of the competency of sgouses) is
evidence for and against all parties to the case.” 1

5.37 - (b) When cha;gg_against accused withdrawn. In summary

procedure, an accused person who has pleaded guilty is a competent
witness for both prosecution and the defence in the subsequent trial
of a co-accused.zz The same is probably true of an accused who has
pleaded not guilty and has been discharged after his plea has been
accepted by the prosecutor, for a person who has been discharged can

hardly/

19mhe Thomson Committee, in the light of their recommendation that the
accused should not be a compellable witness at his trial, rejected a
proposal that he should be compelled at his own trial to give evidence
on behalf of his co—accused. Where such evidence is desired, the only
way to obtain it is by motion for a separate trial (Thomson, para

2038.23).
Para 24.55 below.

21(1974) 19 JLSSc 5, 33, at p 34. The latter point is met by the
proposal in paras 5.29 and 5.32 above, and para 8.18 below that the

zzevidence of every witness should be evidence in causa.
Copeland v Gillies, 1973 SLT 74; R v Boal, [T965T T 0B 402,
at p 415; see para 5.02 above.
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hardly bé regarded as "a person charged"; it would be desirable to
make this clear.23 Iﬁ should probably also be maae clear; in view
of the state of the a.uthorities,24 that one.co—accused may without
leave call another the charge against whom has been withdrawn.

5.38 (c) Presence in court. Under the present law, it is possible

that the court may not permit a co-accused who has pleaded guilty to
25
be called as a witness if he has remained in court during the trial.

It may be thought that his presence in court is a consideration which

should go not to the exclusion of his evidence but merely to the

: . 26
weight or value which ought properly to be attached to it.

(4) Cross—examination under secs 141(e) and (f) and
346(e) and (f) of the 1975 ActZ/

5.39 Sections 141 and 346 of the 1975 Act (formerly section 1 of the
1898 Act) redd as follows:

"The accused and the spouse of the accused shall be competent
~witnesses for the defence at every stage of the case, whether
the accused is on trial alone or along with a co—-accused:

Provided that - ...

(e} the accused who gives evidence on his own behalf in
pursuance of this section may be asked any question -
in cross—examination notwithstanding that it would
tend to incriminate him as to the offence charged;

(£) the accused who gives evidence on his own behalf
in pursuance of this section shall not be asked,
and if asked shall not be required to answer, any
question tending to show that he has committed, or

been/

23ce R v Conti, [1974] Crim LR 247,

24Henderson, (1850) J Shaw 3%4, at pp 422-3, 429; McCabe, (1857) 2 Irv
599; Macdonald, pp 291-292,
Ryan v Paterson, (1972) 36 JCL. He ought to be removed (Dickson,
para 1564, .

27See paras 3.16-3,19 above.

Walkers, paras 356, 358; R & B, paras 18-10 - 18-16; Williams,
pp 216-226; Cross, pp 358-379; Phipson, paras 532-538. CLRC,
paras 114-136, commented on by Colin Tapper, (1973) 36 MLR 167,
and BC paras 126-138,
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been convicted of, or been charged with, any offenée
other than that with which he is then charged, or is
of bad character, unless -

(i) the proof that he has committed or been
convicted of such other offence is admissible
evidence to show that he is guilty of the offence
with which he is then charged; or

(11) the accused or his counsel or solicitor has
asked questions of the witnesses for the prosecution
with a view to establish the accused's good '
character, or the accused has given evidence of his
own good character, or the nature or conduct of the
defence is such as to involve imputations on the
character of the prosecutor or of the witnesses for
the prosecution; or

(iii) the accused has given evidence against any
other person charged with the same offence.”

5.40 In England, and in other jurisdictions where provisions on
similar lines have been adopted, paragraphs (e) and (f) have given rise
to numerous judicial decisions and much academic controversy. In
Scotland,‘bn the ﬁther hand, the only part of these p:ovisions which has
been the subject of reported decision is the second limb of'paragraph
(£f)(ii), and the authoritative construction placed upon it in 194828 has
never been called in question. The reason for the absence of other
Scottish authority may be that in Scotland the Crown are not astute to
take advantage of every opportunity which may be tgchnically open to
them undef the provisions. In O'Hara28 Lord Justice—-Clerk Thomson
observed (at p 95):

"One can only presume that the absence of any cases on this

topic in Scotland is due to the fact that the prosecutor

rarely attempts to insist on the magnitude of his rights."

And/

28 tara v HMA, 1948 JC 90; applied in Fielding v HMA, 1959
JC 101, HMA v Deighan, 1961 SLT (Sh Ct) 38, and HMA v Grudins,
1976 SLT (Notes) 10. .
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And the Thomson Committee say that

normally, if the prosecutor has any doubt,. he will refraln '
from attacking the accused’s character."2?

But whatever the reason for the lack of conflict over these provisions
in the Scottish courts, those who consider the law with a view to its
reform are faced with the question whether there can be any justification
for altering provisions which, in Scotland, have apparently caused
virtually no doubt or difficulty in practice for over three-quartefs of
a century. One possible answer, it.is‘suggested, is that whatever the
situation may be in practice, if the provisions are in any respects
unsound, or unnecessarily obscure, or too narrowly stated, then they
should be altered in the interests of the rationalisation of the.law,
and as a result they may be of greater practical utility than they have
apparently been in the past. Various parts of the provisions appear

to be open to criticism in the respects which have just been mentioned,
and a number of modifications are suggested in the following paragraphs.

(a) Terminology of proviso (e)

5.41 (i) ."On his own behalf". When this paragraph was consolidated,

its opening words were significantly altered. Section L(e) of the

1898 Act provides:

"A person charged and being a witness in pursuance of this Act

may be asked any question in cross—examination notwithstanding -

that it would tend to criminate him as to the offence charged."
Sections 141 and 346 of the 1975 Act are in identical terms except
that they begin:

"The accused who gives evidence on his own behalf in
pursuance of this section may be asked ..."

The /

29Thomson, para 50,24,
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The alteration is not unimportant, because in England section 1(e)

is not expressly confined to cases in which the accused is giving
evidence "on his own behalf", and the court would not read these words
into it: it bas been held that it applies.when one accused confines
his evidence to statements exculpating his co-accused.ao In Scotland,
however, by virtue of the 1975 Act, an accused who so confined his
evidence would apparently be able to claim the common law privilege
against self-incrimination. It is submitted that hé should not be
allowed to do so. In addition, if the law of Scotland is altered to
the effect of making an accused person a competent, but not compellable,
witness for a co-accuSed,31 and if it is accepted that such an accused
should not be entitled to claim the privilege, it will be necessary to

remodel paragraph (e).

5,42  (ii) "Tend to incriminate him as to the offence charged". There

is a question as to thé'proper construction of the words "tend to
incriminate him as to the offence charged." They could mean "tend to
convince or persuade the jury that he is guilty”, or they could have the
narrower meaning, "tend to connect him with the commission of the offence
charged." In Jones v 222?2 Lord Reid expressed the opinion that they

had the n&rrﬁwar meaning. The Criminal Law Revision Cammittee33 considered |

the question in this way:

"Section 1(e) clearly prevents the accused from claiming
privileges in relation to a question directly incriminating

him/

3cross, p 358; R v Rowland, [1910] 1 KB 458,

See para 5.36 above.

[1962] AC 635, at pp 662-663; see also Murdoch v Taylor, [1965] AC
574, Lord Reid at p 583.

33¢cLRC paras 170, 171.

32
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him of the offence charged. But whether he may refuse
to answer other incriminating questions is obscure. _
The question might arise in relation to (i) other offences
which are directly or indirectly relevant as tending to
show that the accused committed the offence charged or
(ii) other offences which are relevant to his credibility
as a witness., An example of (i) would be where the
accused is charged with shoplifting in shop A, swears
that he was not in the shop at the material time, is
asked in cross~examination where he was and wishes to

' object to answer because the answer would show that he
was in another shop committing a similar offence. An
example of (ii) would be where the accused is charged
with theft, has made imputations against a witness for
the prosecution and then gives evidence, is asked in
cross—examination whether he has not made a number of
false tax returns and wishes to object because the answer
would tend to incriminate him as to the tax returns.
There is no direct authority on whether the objection
would be upheld in either of these cases. This may be
surprising, although the question would ordinarily not
arise because the accused's claim of privilege would be
likely to have very much the same effect as an admission."

The Committee favoured a solution

“by which the accused should have no privilege against
self-incrimination in the case of questions about the

- offence charged or about any other offence which is
admissible as tending directly or indirectly to show that
he committed the offence charged but should have the
privilege in respect of other offences which are relevant
to his credibility as a witness. Therefore in the two
examples suggested in paragraph 170 the accused could not
refuse to say where he was at the time of the shoplifting,
but could refuse to answer about the tax returns. To
allow the privilege in the former case, even in theory,
might make the law seem artificial, but it would seem
reasonable to allow it in the latter case. But no
privilege should, in our view, be allowed if the accused
has claimed to be of good disposition or reputation, as
mentioned in clause 7; for this would be inconsistent
with the principle of that clause that the accused must
not be allowed to mislead the court or jury by claiming
a merit which he does not possess.,"

. . : .. 34 ‘
The Committee's view was accepted by the Bar Council. It is submitted

that/

3430, para 23.
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that it should be adopted in Scotland, subject to the retention of the
word "character" instead of "disposition or reputation". That.
terminology is considered in paragraph 5.51.

(b) The relation between provisos (e) and (f)

5.43  The relation of proviso (e) to proviso (f) is discussed by the
Criminal Law Revision Committee in the following terms:

"116. There has been a total difference of judicial opinion
on the fundamental questlon of the relation between paragraphs
(e) and (f). Eventually in Jones v Director of Public
Prosecutions, [1962] A C 635, the majority of the House of Lords
(Viscount Simonds, Lord Reid and Lord Morris of Borth~-y-Gest)
held that paragraph (e) allows only questions tending directly
to criminate the accused as to the offence charged, and not
questions tending to do so indirectly such as questions about
other misconduct of which evidence was admissible at common
law. That is to say, the question must relate directly to

the offence charged, and it is not enough that the other
misconduct would have been admissible during the case for the
prosecution. On this view paragraph (f) allows questions
which tend indirectly to criminate the accused as to the
offence charged, and questions directed to his credibility as.
a witness, only if the case falls within one of the three
exceptions in paragraph (f). The minority (Lord Denning and
Lord Devlin) considered that paragraph (e) allowed questions
tending, whether directly or indirectly, to criminate the
accused as to the offence charged and that paragraph (f)
related only to questions directed to the credibility of the
accused as a witness. The majority, however, held that the
words 'tending to show' in paragraph (f) meant tendzng to

show for the first time, so that the prohibition in the
paragraph would not be infringed if evidence of the conduct
had already been given, whether by the accused himself (as
happened in the case in question) or {when this was admissible
at common law) by the prosecution. The minority disagreed
with this view and considered that 'tending to show' meant
tending to show when regarded in isclation. The result was
that all five members of the House of Lords held that the
disputed question was admissible, but for different reasons.

"117. Having regard to the difficulty which the 1898 Act
cauged in Jones it is clearly desirable to make fresh
provision., We propose that the Bill should restate the law
on both the points mentioned above in acecordance with what we
regard as the right policy. On the question of the relation
between paragraphs (e) and (f) we have no doubt that the
minority view gives the right result. We therefore propose
that the accused, if he gives evidence, should be open to
cross—examination about any misconduct of which evidence

would/.
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would have been admissible (in particular, under clause 3
[of the Committee's Draft Bill, which makes provision as
' to the admissibility of other conduct of the accused
tending to show disposition]) during the case for the
prosecution, On the question of 'tending to show' in
paragraph (f), we adopt the majority view, so that
cross~examination of the accused about his misconduct
will not be forbidden if the misconduct has already

been mentioned at the trial. This result is secured

by the combination of subsections (1) and (2) of

clause 6., Subsection (1) contains the general prohibition
of cross-examination 'tending to reveal to the court or
jury' the fact that the accused has committed other
misconduct; subsection (2) removes the prohibitionm im
relation to misconduct which is admissible in evidence

as mentioned."33

5.44 The relation between the two provisos, and the conflicting

. . 36
decisions, are discussed by the undernoted writers. The Committee's

37
proposal on the matter is supported by the Bar Council.

{c) Proviso (f)

5.45 (i) Inapplicable to examination-in-chief and re-examination.

It is suggested that it should be made clear that in Scotland, as well
a8 in England, the prohibition in proviso (£f), although absolute, does
not prevent questions concerning the subjects mentioned being put to the
accused by his own advocate in examination~in~chief or re-examination
on the infrequent occasions when his advocate wishes to do so. In

38 . . '
Jones, Lord Reid said:

"eee I turn to consider proviso (f). It is an absolute

prohibition of certain questions unless one or other of

three/

Bgubsection (3) contains a provision, analogus'to subsection (2), to

remove the prohibition in relation to misconduct of one accused which
is admissible on behalf of a co-accused for the purpose of showing that -
the latter is not guilty of an offence with which he is charged,
366:03:, pp 360-363, 377; Heydon, Cases and Materials on Evidence,
pp 276-277, 286-287.

378C para 128; cf C Tapper, (1973) 36 MLR 167 at pp 168-169.
38[1962] AC 635 at p 663. |
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three conditions is satisfied. It says that the accused
'shall not be asked, and if asked shall not be required to
answer', certain questions. It was suggested that this
applies to examination-in-chief as well as to cross-
examination. I do mot think so. The words 'shall not be
required to answer' are quite inappropriate for examination-
in~chief. The proviso is obviously intended to protect the
accused. It does not prevent him from volunteering evidence,
and does not in my view prevent his counsel from asklng
questions leading to disclosure of a previous convietion or

bad character if such dlsclosure is thought to ass1st in
his defence." '

5.46  (ii) "Tending to show". The views expressed in the House of -

Lords in Jones, and by the Criminal Law Revision Committee, on the
meaning of the words "tending to show" in proviso (f) have already been
set out in paragraph 5.43 above.

5.47 (iii) “Cha;ggd". It is thought that any restatement of the law

should incorporate the decision of the House of Lords in Stirland v
DPP39

that the word "charged" as used in proviso (f) means "charged in

court.”

5.48 (iv) Acquittals. The decision of the House of Lords in

Maxwell v DPPA made it clear that where the accused "throws away the

shield" provided by the first part of proviso (f), it does not always
follow that he can be asked Questibns tending to show that he had
comeitted, been convicted of, or charged with other offences or is of
bad character. Viscount Sankey, L C, said:

“'hé substantive part of that proviso is negative in form and

as such is universal and is absolute unless the exceptions

come into play. Then come the three exceptions: but it does

not follow that when the absolute prohibition is superseded

by/‘

3911944] Ac 315.
40119357 ac 309.
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by a permission, that the permission is as absolute as the
prohibition. When it is sought to justify a question it must
not only be brought within the terms of the permission, but
also must be capable of justification according to the general
rules of evidence and in particular must satisfy the test of
relevance. Exception (i) deals with the former of the two
main classes of evidence referred to above, that is, evidence
falling within the rule that where issues of intention or design
are involved in the charge or defence, the prisoner may be ‘
asked questions relevant to these matters, even though he has
himself raised no question of his good character. Exceptions
(ii) and (iii) come into play where the prisoner by himself

or his witness has put his character in issue, or has

attacked the character of others, Dealing with exceptions

(1) and (ii), it is clear that the test of relevance is wider
in (ii) than in (i); in the latter, proof that the prisoner
has committed or been convicted of some other offence, can only
* be admitted if it goes to show that he was guilty .of the offence
charged, In the former (exception (ii)), the questions
permissible must be relevant to the issue of his own good
character and if not so relevant cannot be admissible, But it
seems clear that the mere fact of a charge camnot in general
be evidence of bad character or be regarded otherwise than as
a misfortune, It seemed to be contended on behalf of the
respendent that a charge was per se such evidence that the man
charged, even though acquitted, must thereafter remain under a
cloud, however innocent, I find it impossible to accept any
such view. The mere fact that a man has been charged with an-
offence is no proof that he committed the offence. Such a
fact is, therefore, irrelevant; it neither goes to show that
the prisoner did the acts for which he is actually being tried
nor does it go to his credibility as a witness, Such
questions must, therefore, be excluded on the prlnclple which is
fundamental in the law of evidence as conceived in this
country, especially in criminal cases, because, if allowed,
they are likely to lead the minds of the jury astray into
false issues; not merely do they tend to introduce suspicion
as if it were evidence, but they tend to distract the jury
from the true issue — namely, whether the prisoner in fact
‘committed the offence on which he is actually standing his
trial, It is of the utmost importance for a fair trial that
the evidence should be prima facie limited to matters relating
to the transaction whicE forms the subject of the indictment

and that any departure from these matters should be strictly
confined.

"It does not result from the conclusion that the word
'charged’ in proviso (f) is otiose: it is clearly not so as
regards the prohibition; and when the exceptions come into
play there may still be cases in which a prisoner may be asked
about a charge as a step in cross-examination 1ead1ng to a ‘
question whether he was convicted on the charge, or in order to
elicit some evidence as to statements made or evidence given by
the prisoner in the course of the trial on a charge which
failed, which tend to throw doubt on the evidence which he is
actually giving, though cases of this last class must be rare
and the cross—examination permissible only with great safeguards.
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"Again, a man charged with an offence against the person

may perhaps be asked whether he had uttered threats against the

person attacked because he was angry with him for bringing a

charge which turned out to be unfounded. Other probabilities

may be imagined ..."
It is suggested that the effect of the decision in Maxwell should be
incorporated in any restatement of the law. The terminology of
proviso (f) appears to suggest that when the accused throws his shield
away, any quastions about charges in court are permissible, whatever the

result of the charge may have been.

5.49 (v) Application to judge and judicial discretion. It is also

suggested that any restatement of the law should emact the rule laid down

in 2&5552?1 that a party intending to cross—-examine an accused by virtue
of proviso (f) must apply to the judge for leave to do so, and that it
is in the discretion of the judge to grant or refuse leave. It has been
said that the application of judicialldiscretion leads to uncertéinty in
practice and tends, without adequate justificatiom, to reverse accepted
principles of law,&z but this does not appear to have been a serious
difficultﬁ in Scottish practice. It is thought that any provision as
to the discretion should be in general terms, and should not state the
grounds on which it should be exercised. Iﬁ seems best to leave it to
the courts to lay down any relevant general pri.nciples.43
(d) Cross—examination under proviso (£f)(i).

5.50 It was said in Jones44

that when evidence that the accused has

committed or been convicted of another'offence is justified by proviso

(£) 1)/

411948 J¢ 90, L J-C Thomson at p 99, Lord Jamieson at p 102.

42p Livesey, "Judicial discretion to exclude prejudicial evidence in
criminal cases", [1968] CLJ 291, at pp 301-309,

43¢t CLRC para 271.

44£1962] AC 635, CCA at p 646; see also Lord Denn1ng at p 668,
Lord Morris of Borth-y-Gest at p 685.
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(£) (i), it is in general undesirable that it should be first adduced
in cross-examination. It is for consideration whether any rule on these
lines could or should be appropriately expressed in legislative form.

(e) The first limb of provigo (f)(ii)

5.51 (i) "Character", The first limb of paragraph (f)(ii) permits

cross—examination on the lines prohibited by the substantive part of
proviso (f) if
"the accused or his counsel or solicitor has asked questions
of the witnesses for the prosecution with a view to
establish the accused’'s good character, or the accused has
given evidence of his own good character.”
The Criminal Law Revision Committee have recommended that the word
"character", the construction of which has caused difficulty in
England, should be abandoned in favour of "disposition", "reputation"
and, where appropriate, "cre_d]'_bili_ty".45 The Thomson Committee, on
the other hand, disagree with that recommendation:
"In our view, there is no justification for change. There
may well be cases which will raise narrow issues as regards
attempts to set up good character but in our view neither the
attempts of the Criminal Law Revision Committee nor any other
that we can think of would in practice obviate the difficulties

raised in such cases. Accordingly we are not in favour of any
amendment of the law as presently enacted.”

5.52 (ii) Witnesses for the accused. The phraseology of the

firsﬁ limb does not in terms cover the case where the accused has led
evidence of witnesses to ﬁis good character but does not cross-exaﬁiﬁe
on the subject or allude to it in his own evidence in chief: such
witnesses may be cross—examined as to his character, but he himself
may not. It is thought that the phraseology should be recast in order

to/

85c1RC paras 118, 133-136.
Thomson, para 50.26
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to cover such a case, and that it should be made possible for the
accused to be recalled for cross-examination as to character, by
a co—accused as well as the prosecutor, after such witnesses have given

evidenca,

53.53 (iii) Witnesses for co-accused., It is submitted that the

provisions of the first limb should be extended to qﬁestions asked of
the co-accused and of witnesses for a co-accused., It appears that
under the present law one accused, seeking to show that the offence was
committed by his co—accused, may ask questions of the co-accused or the
co~accused's witnesses with a view to establish his own good cliaracter,
without throwing away the shield provided by the first part of proviso
(£). It is submitted below that imputations on the character of the

48
witnesses for a co~accused should necessitate throwing away the shield;

and that a co—accused, as well as the prosecutor, should be entitled to

cross~examine the accused and adduce evidence in order to rebut nis

49
claim to be of good character, and where he has made imputations against

. 50
the character of a witness for the prosecution.

5.54  (iv) Co-accused's right to rebut claim of good character. The

Criminal Law Revision Committee proposed that a co—accused, as well as
the prosecutor, may cross—examine the accused to rebut his claim to be
of good character and may adduce evidence for this purpose. Thig
appears to the Committee to be clearly right, because each of the
accused may be seeking to show that the offence vas committed by the

51
other or others.

(£)/

471q England it is understood to cover such a case: sgee Cross, p 366;
ng
48c£ lleydon, Cases and Materials on Evidence, pp 273-274,

Para 5.59 below.

9Para 5.54 below,
Para 5.58 below.
3lciRre, para 136,
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() The second limb of proviso (f)(ii)

5.55 (i) General. The second limb of préviso-tf)(ii) permits
cross-examination of the accused tending to'sde'that he has committed,
been convicted of, or charged with other offénces or is of bad
character, if

"the nature or conduct of fhe defence is such as to involve

imputations on the character of the prosecutor or of the
witnesses for the prosecution," 2

This is the only part of the provisions which has been the subject

of reported decision in ﬁhe Scottish c:ourts,s3 and they have
interpreted it differently from the House of Lords.54 In O'Hara,53
a distinction was drawn between imputations which are necessary to
enable the accused fairly to establish his defence, and imputations
on the general character of the witnesses: the first do not deprive
the accused of the protection of tie prohibifion, but the second may,
in the judge's discfetion, do 50.55 InRv Selvez,s4 on the other
hand; the louse of Lords deciined to accept such a distinction,
Viscount Dilhorne said that the authorities on the second limb
establish the following propositions: (1) the words of the statute
must be given their ordinary natural meaning; (2) section 1(f) of
the 1898 Act permits cross-examination of the accused as to character

both when imputations on the character of the prosecutor and his

witnesses are cast to show their unreliability as witnesses independently

of/

_SZSee RLC Hunter, "Imputations on the Character of Prosecution
Witnesses", 1968 J R 238,
330 Hara v HMA, 1948 JC 90; applied in Fielding v HMA, 1959
JC 101, HMA v Deighan, 1961 SLT (Sh Ct) 38, and HHA v
Grudlns, 1976 SLT (Notes) 10.
R v Selvey, [1970] AC 304.

551948 Jc 90, L J-C Thomson at p 99, Lord Jamleson at p 101.
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of the evidence given by them and also wﬁen the casting of such
imputations is necessary to enable the accused to éstablish his defence;
~ but (3) in rape cases the accused can allege consent without placing
himself in peril of such cross-examination; and (4) if what is said
amounts in reality to no more than a denial of the charge, expressed,

it may be, in emphatic 1anguage,rit should not be regarded as coming
within tﬁe sectian.56

3.56  The Criminal Law Revision Committee recommended, in effect,
that'Selvez should be overruied, and that the accused would lose his
shield only if the main purpose of casting the imputations was to
discredit the prosecutor or his witnesses and not directly to further
the defence of the_accused.57 The Thomson Committee endorsed the
principle enunciated in 0'Hara, gnd observed that the effect of the
recommendations of the Criminal Law Revision Committee seems to be to'
bring the law in England into line with the position in Scotland.58

That appears to be true; but it does not follow that the wording of

the second limb of proviso (f)(ii) should not be altered. It may be
said that the distinction in O'Hara does not follow from the ordinary
and natural interpretation of the words of the section, and that in
order to arrive at that distinction it is necessary to qualify these words
by addiné or inserting the words "unnecessary" or "unjustifiably" or
"for.purposes other than that of developing the defence” or other
gimilar words.59 It is thought, accordingly, that in any restatement of

the/

8119707 Ac 304, at p 339.
37¢LRC, paras 119-130,
58Thomson, paras 30,21-50,25,

%C£ R v Hudsom, [1912] 2 KB 464, Lord Alverstone C J. at
op 470-571.
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the law a provision equivalent to the second limb of proviso (£)(ii)
should be phrased in such a way as to incorporatg the brinciple in
O'Hara.

5.57 It must be recognised, however, that evén a provision in such
terms would represent, as did section 1(f) of the 1898 Act, a somewhat
unsatisfactory compromise between the treatment of the accused in
every respect as an ordinary witness and the complete prohibition of
any cross-examination of the accused about misconduct otherwise
admissible in evidence. Lord Justice=Clerk Thomson said that the
principle seems to be that it is unfair that an accused with a bad
record should stand safe in the box while blackguarding the
witnesses who testify against him.ﬁo It would cértéinly be
unsatisfactory if respectable witnesses were to be subjected to
unfounded accusations by an accused whose record could not be
disclosed: such people might be unwilling to act as witﬁesses, or
might feel a deep sense of injustice if they did so act, only to be
unjustly imphgned in the witness-ﬂox. On the other haﬁd, the present
law permits an #ccused person to make unfounded attacks on witnesses
with impunity, so long as he does not go into the witness-box
himseif.6;‘ The law also permits the defence to attack the character
of murder viétim562 and other dead victims of crime, and to ask
questioné with a view to establish the bad charaéfer of persons who
have not been called as witnesses.63 Aﬁoﬁﬁer difficulty is that the

present/

600thara v HMA, 1948 JC 90, at p 98. -

61See para 5.69 below.
62yMA v Grudins, 1976 SLT (notes) 10.
635ee R v Lee, [1976] 1 WILR 71.
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~present law has the effect of deterring an accused with a record from
:attacking prosecution witnesses who themselves have bad records and
awhose credibility may be suspect; and there is no equivalent rule
.deterrlng the prosecutlon from attacklng defence w1tnessea. It may
 be supposed however, in the light of the experlence of the two
Commlttees, ‘that it is not easy to formulate any less unsatisfactory

rule.

3.58  (ii) Co-accused's right to cross-examine. It is submitted

that when one of two or more co-accused casts imputations on the
prosecutor or his witnesses, the court should have a discretion to
allow his éo-accused to cross~examine him under proviso (f) (ii).

That was held to be the law inRv Love‘tt.64 It should be noted that
while the court may refuse leave to a co-accused to cross—examine under
proviso (£)(ii), it cannot refuse it to a co-accu#ed under proviso

65
(f) (iii).

2.59 (iii) Imputation against witness for co—accused. It is

submitted that the rule in 0'Hara shOuld be extended to cover the case
where the imputation is made against a witness for a co-accused. The
Criminal Law Revision Committee formulated a clause the effect of which
- is that, whether the imputation is made by the éécused (A) against a .
witness for the prosecution or against a witness for the co-zccused (B)?
‘both the prosecution and B will be able to cross—examine the accused A
who makes the imputation. This seems to the Committee to be clearly
right. In particular, they say, the fact that the prosecution may have
refrained from cross-examining A should not prevent B from cross—

examining/

6‘i[1973] 1 WLR 241,
“See para 5.66, below.
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examining him, eépecially if the witness against whom the iﬁputation
~ is made is more favourable to B than to A.

5.60 (iv) Discretion. In 0'Hara it was held that_it was a'question

for thé'presiding judge to décide whgthér cross—examination of the
accused under proviso (f)(ii) Qhould'bé allowed, and it was assumed
that the proaecutor would always ask for leave to cross—examine. It
may be useful to include in any new provision a rule to the effect
that all cross—examination under this proviso may'bg undeftaken only
with leave of the court, and it is always within the discretion of
the judge to permit or refuse it.

(g)_Proviso (f)(iii)

5.61 (i) General, Proviso (f)(iii) permits cross—examination on.

the prohibited matters if

"the accused has given evidence against any other person
~charged with the same offence." ‘

It has been observed that it is not clear whether this exﬁeption
applies where the accused witness has given evideﬁce against a person
other than the person seeking to bring out his character: nor is it
clear whether it applies where the évidence relied on by the cross-
examiner has been given in other pro<:eedi'._ngs.6'7 It is.thought that
both difficuities may be resolved if the rationalé'ﬁnderlying'thg
exceptién is that the accused witness "is in the agﬁé position as a
witness for the prosecution so far as the co—acéusédfis concerned, and '
nothing must be done to impair the right of a person charged to

discfedit/

66CLRC, para 131.

67x & B, para 18-16,
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. 68 :
discredit his accusers." In any event, however, it is desirable that

theae‘tWD difficulties should be resolved.

5.62 (ii) "Evidence against”, It seems important to consider the

: . 69
significance and aptness of this expression. In Murdoch v Taylor

a majority of the House of Lords held that "evidence against" means
evidence which supports the prosecution’s case in a material respect

or which undermines the defence of the co-accused. Lord Reid, however,
pointed to the distinction between the expression "would tend to
criminate" in proviso (e) and "against" in proviso (£)(iii), and stated
thatTif_the intention had been that the latter proviso should apply td
all evidence which would tend to criminate the co~accused, the obvious
course would have been to use the expression "tending to criminate"
instead of "against”, Lord Reid pointed out that if the expression
"against" is given the wider meaning, an accused person with previous
convictions, whose story contradicts in any material respect the story
of a co~accused who has not yet been convicted, will find it almost
impossible to defend himself, and if he elects not to give evidence his

, 71
plight will be just as bad., In McCourtney v H M Advocate the Court

observed that the test favoured by the majority in Murdoch was "a stiff
one", and expressed no opinion as to the correctness of its formulation.
Murdoch also established that what an accused person says in cross-
exsmination is just as much a part of his evidence as what he says in
examindtion-in—chief, and that it is not necessary that the accused éhould

have/

68Cross, p 375.

89119651 Ac 574, Lord Donovan at p 592.
Oat p 583,

Tl1978 st 10, at p 13.
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have a hostile intent against his co~accused: the test for whether
his evidence is "against" his co-accused is objective and not
[y . 72
subjective.
3.63 The interpretation of the majority in Murdoch was applied,

. . . . 73
logically but with an odd result, in R v Davis,  yhere A and B were

charged jointly with the theft of a number of items including a
cross. The circumstances of the theft were such that either A or

B or both of them must have stolen it. B gave evidence that.A had
stolen it. A then gave evidence and denied the theft. It was held
that his denial was evidence against B within the meaning‘of .
proviso (f)(iii), and that A was aécordingly liable to be cross-
examined about his own previous convictions. It appears, therefore,
that in England, where a crime must have been committed by one or
other of two accused, either of them necessarily expo#es his
character to cross~examination merely by denying that he is the
criminal. The judge has no discretion to exclude the cross-
examination., It is submitted that this is an unattractive result,
which should be avoided in Scotland by appropriate statutory
provigion. The question of judicial diécretion to exclude crosé-
examination is considered below, at paras 5.66=5.68.

5.64 The necessity for adhering to the natural meaning of "againat"
appears to be emphasised by R v‘2525274 where the construction laid

down in Murdoch appeared to cause some difficulty. Bruce was tried

with/

25ee also R v Stannard, [19651 2 QB 1.
3[1975] 1 WLR 745,

7$11975] 1 WLR 1252; see also R v Hatton, (1976) 64 Cr
App R 88.
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with McGuiness and other youths on a charge of robbery. McGuiness, in
his evidence, supported the prosecution case that there was a plan to
rob, Bruce, on the other hand, denied that there was a plan to rob.
McGuiness's counsel then cross~examined Bruce about his previous
convictions on the basis that he had given evidence against McGuiness.
In one sense Bruce's evidence was in favour of McGuiness since it
contradicted the prosecution's case, but in another sense it was
evidence against him since it also contradicted his evidence. The
Court of Appeal held that on balance Bruce's evidence exculpated
~ McGuiness of robbery and did not incriminate him, They thought it
right to give the words of proviso (f)(iii) their ordinary meaning,
if they could, without adding any gloss to them, but Murdoch and other
cases "at first sight show that a gloss has been put upon these words
which this court is bound to put upon them". Stephenson L J, giving
the judgment of the court, said (at p 1259):

"In our judgment, evidence cannot be said to be given against

a person charged with the same offence as the witness who gives

it if its effect, if believed, is to result not in his

conviction but in his acquittal of that offence. The fact

that Bruce's evidence undermined McGuiness's defence by

supplying him with another does not make it evidence given

against him. If and only if such evidence undermines a

co-accused's defence so as to make his acquittal less likely

is it given against him. If that puts a gloss upon a gloss,

the addition is needed to preserve the natural meaning of the

sub~paragraph. Bruce's evidence did not so undermine

McGuiness's defence. He should not have been asked questions

about his previous convictions."
It is thought, with respect, that that is the correct result, and it is
submitted that it should be made possible for a Scottish court to arrive
at such a result without difficulty by making it clear that an accused
does not giVe'evidence agdinst a co-accused where his evidence, if

believed, would result in the acquittal of the co-accused.

5.65/
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5.65 '(iii) "Any other person charged with the sahe‘offence". In

England these words have been literally 1nterpreted. so that the
exception has been held not to apply in cases where two persons
have been charged on the same indictment with dlffereut of fences

. 75
arising out of the same transaction or series of transactions.

It has, however been held to apply where.two_accused, A and B,
were charged in separate counts on the same indictment with
possessiﬁg.the same forged notes, A having given the notes to B so
that their possession was not joint but consecutive;76' énd‘where
two accused were charged in separate courts om the same indictmenﬁ
with causing the gsame death by dangerous driving, notwithstanding
that different facts were alleged against each.- The rationale of
the excéption appears to be that vhere A gives evidence against
his co-gccused B, A appears in much the.same-light, 8o far as the
trial of B is concerned, as a prosécution witness and should
therefore.be subject to the same cross-examination by B as if he
were a prosecution witness.78 If so, it is difficult to see any
reason why it should not be extended to-cover all cases where the
accused are tried together, The Criminal Law Revision Committee
have recommended that in section 1(f) of the Act of 1398 the words
"jointly charged with the same offence" should be a%;ered to

"jointly charged with him in the same proceedings.” It is submitted

that an amendment on similar lines should be made in Scotland;

5.66/

75R v Roberts, [1936] 1 A1l ER 23; R v Lovett, [1973] 1 WLR 241;
6R v RoEEman, [1978] Crim L R 162. :
7

R v Russell, [1971] 1 QB 151.
7R v Hills, [1978] 3 WLR 423,

78Professor J C Smith's commentary on Rockman n. 75 above.
CLRC, para 132,
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3.66  (iv) Discretion - (A) cross—examination by co~accused. It .

80
an English -

has been held by the House of Lords in Murdoch v Taylor,

appeal, that if an accused gives evidence against his co-accused,

the court has no discretion to prevent B from cross—-examining A under

)

proviso (£f)(iii), although it has a discretion to prevent the
prosecution from doing 30.81 That is so upon the view that A, by
giving evidence against B, becomes, from B's point of view, like a

- witness for the prosecution, and is therefore open to cross—examination
on his wisconduct in order to show that he should not be believed.

82
Similarly, in McCourtney v H M Advocate it was held by the High Court

that once an accused has given evidence against a co-accused there is

no discretion in the trial judge to refuse to the accused the right to

cross~examine him as to his criminal record, The Court observed

that it could never.be conducive to a fair trial to deny to an accused

person, against whom a co-accused has given evidence, the right to

cross—examine him as to gredit and character.

5.67 Arguments in favour of giving a discretion to the tfiél judge

do not appear to be strong. It may be argued that there mighﬁ be a

case for giving a discretion to the court in order to enable it do so

justice, as far as possible, in a case where A has only one relevant.
~conviction and B has many, and B proposes to question A about his single
 conviction and to call witnesses to say that A committed the offence,

but not to give evidence himself. ' In Scotland, however, the trial judge

could not have the material on which to exercise a discretion in that

situation/

80 |
v, ., L1965] AC 574,
" ~.See para 5.68 below,

82,978 ST 10, at p 13.
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situation, because he remains ignorant of the cfiminal records of
A and B unless and until they are convicted, and he is also unaware
of the nature of the evidence to be called on behalf of B. It may
be further argued that cases can arise inrwhich the conneétion
between the charge against one accused and those‘ggainst his co-
accused are tenuous, and that in such a case, where two accused are
not charged with the same offence or, at least, are not charged with
of fences which are so inter-connected as to stand or fall together,
gross injustices might result if one accused, as a matter of right,
was alloweq to cross—examine another as to his antecedents and
character?a-But cases where the charges are as described where it
would be in the interests of the accused to give evidence against‘,
another, and where it would be unfair to permit the other to elicit
his record or bad character, may be thoﬁght to be rare. It may also
be pointed out th#t a discretion is confided to the judge in allowing

cross-examination under proviso. (f)(ii); but, as the Court pointed

-out in McCou_rtney,8 it is easy to apﬁreciaté that in the interests of
the fair trial of the accused it may be necessarj for the Court to
retain control of the exercise of the right given to the prosecutor
by provise (£)(ii). 1In England, the majority of the Criminal Law
Revision Committee reached the view that it is unacceptable that it
should be possible to prevent an accused person.from bringing out the
misconduc; of another accused who has given evidence againét him. 1In
particular, they thought it unsound to make tﬁe'matter‘one of diséretibﬁ,

because/

82 -
o 1978 SLT 10, at p 13.
3

Cf I R Scott, "Cross-examination by Co-defendant™, (1973) 36 MLR 663.
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because that might lead to too much difference in the way in which the

84
discretion was exercised.

-

5.68 Discretion - (B) cross-examination by prosecutor. It should be

made clear that the prosecutor may cross-examine uader proviso (f) (iii),
subjeét to the discretion of the court. That appears to be the law in
England. It may be supposed that it is in only very exceptional circum—
stances that an application by the prosecutor for leave to cross—examine
under thﬁt proviso ﬁould be granted. Sir Rupert Crpss suggests as a
possible instance a case in which two personé jointly charged with the
same offence (ie assuming no reform of that part of the pfoviso).each

save evidence against the other, but, because they both had criminal

. 86
records, neither cross-examined the other under proviso (f) (iii).

{h) Other problems

5.69 (i) The silent accused., The consideration that the rule in

proviso (f) applies only where the accused elects teo give evidence,
aives rise to two abuses, TFirst, if he makes imputations but does not
pive evidence himself, his record cannot be admitted under proviso (f),
which refers only to questions asked in cross—examination. At comnnﬁ
law, the prosecutor is never permitted to attagk the character of the
accused, unless the accused has set it up;87 and the accused, by
attacking the character of the witnesses and suggesting that they are
unreliable, is putting in issue not his own character but the witneséés'
éharaCterS-SS' 1f, under soleﬁn procedﬁre, he does not give evidence,

his record can be admitted by statute only if he leads evidence to prove

previous/

84cLre, para 132. ‘
85p v Lovett, (1973] 1 WLR 241, at p 25.
86Cross, p 376.
Dickson, para 15. .
CERV Butterwasser, {1948] 1 KB 4; R v Lee, [1976] 1 WLR 71,
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previous good character, A second abuse is that where there are two

accused, A and B, and A has a bad record and B none, B goes into the
witness-box and attacks the witnestes for the benefit of both A and
himself, while A remains in the dock and cannot be cross—examined on
his record. The Criminal Law Revision Committee considered it
impossible to find a way of preventing these abuses, consistently
with the principle that the purpose of the cross—examination of thé
accused is to show whether the witness attacked or the attacker is
more likely to be telling the truth.go It may be that the proposals
made elsewhere in this Volume,g1 and in the Thomson Report,91 as to
permissiblé comment on, and inferences to be drawn from, the accused's
failure to give evidence, will, if adopted, encourage accused persons

to give evidence and thus diminish these abuses,

5.70  (ii) Directon to jury, It has been held in Emgland that where

an accused has been cross—examined as to his previous convictions, the

judge is obliged to direct the jury that the convictions go only to his

. 92 _ ;
credit. Sir Rupert Cross points out that the judge is obliged to direct

the jury in something like the following terms:

"ou must not infer from the fact that the accused has numercus
convictions that he is guilty because he is the kind of man
who would commit this crime but when considering the weight to
be attached to his testimony to the effect that he did not
commit this crime, you must remember that it is rendered less
trustworthy than would otherwise be the case by the fact that
he has numerous convictions,"93

Whatever/

391975 Act, sec 160,
90¢cLRC, para 131.

Paras 5.21~5.27, 5. 34 above; Thomson paras 50.,13-50.15,

9;5 v Vickers, [1972] Crim LR 101,
? An Attempt to Update the Law of Evidence, PP 21-22; and See Cross,

PP 374-375.
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Whatever direction is_given to the jury, it seems likely that they will
take the accused's record into account when deciding whether or not he
committe@ the crime. Whatever a direction may be worth, the question
which arises here is whether any restatement of the law of evidence in
Scotland should include a rule that a direction should be given that the
answers givgn in cross—examination merely go to the accused's credit and.

not to the probability of his guilt.
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