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Chagter 16
1
THE ADMISSIBILITY OF EVIDENCE ON COLLATERAL ISSUES

1. Introduction

16.01 There are some matters which as a general rule are regarded as
inadmissible, either because they do not render more probable the
existence of the fac;_in issue or because, although they ére not entirely
irrelevant in that seﬁse, considerations of convenience and expediency
dictate that evidence about them may not be led.2 There are, however,
exceptional cases where such matters are admissible; and the nature and
scope of some of these cases are considered in this chapter. First,
there is some examination of the rules as to the admissibility of
evidence of similar acts in consistorial causes; and the remainder of
the chapter is concerned with various questions as to the character,
credibility and previous convictions of victims, complainers, witnesses

and accused persons.

2. Evidence of similar acts in consistorial causes

16,02 As ﬁ general rule, when the questioﬁ in issue is ﬁhethgr a
person did a particular thing at a particular time, evidence that he did
a similar thing on some other occasion is inadmissible.3 The rule is
designed to prevent an over-ready acceptance of the argument that the
person concerned must have done that particular thing on the occasion
under investigation because he is the kind of man who would do that kind
of thing: an argument which, although common enough in everyday life,
is dangerous in a court of law because it is all too liable to cover up

weaknesses/

1Wa1kers, chap 3.
23ee Walkers, para l4, n 1; Hart v Royal London Mutual Insurance Co
Ltd, 1956 SLT (Notes) 55.

3Wa1kers, para 15.
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weaknesses in the evidence concerning that person on the occasion under
investigation.4 It is thought that the operation of the rule in

criminal causes is well understood.5 As to civil proceedings, tﬁe

~ rule has been relaxed in actions of divorce for adultery in a manner
which seems difficult to justify on logical grounds,

16.03 A pursuer who founds on an act or course of adultery between the
defender and a particular paramour may prove, in order to support the
probability of the adulterous conduct founded upon, (1) sexual intercourse
before the parties' marriage between the defender and the same person,

but not between the defender and any other person or pérsons;6 (2) the

defender's attempted adultery or indecent conduct after the parties'

7 ‘
marriage with a person or persons other than the paramour; and (3) the
. 8 9 . .
defender's adultery with the paramour or any other person Which has been

condoned. The pursuer may not, however, found on the paramour's sexual

: 10
misconduct with persons other than the defender. There appears to be

no modern reported example of the admission of evidence of class (1).
The admissibility of evidence of class (2) has its origin in Whyte v
7 :

Whyte, where the court did not refer to the general rule as to the

inadmissibility of evidence of similar acts, and adopted English

authority/

4Cross and Wilkins, p 203. ‘

5Wa1kers, paras 26-28, HMA v Joseph, 1929 J C 535, referred to at
para 28, n 8, was followed in HMA v McIlwain, 1965 J C 40, and
approved in Carberry v HMA 1976 SLT 38, And see Dumoulin v HMA
1974 SLT (Notes) 42.
Fraser, Husband and Wife (2nd ed), ii, 1164; Walton, Husband and Wife
7(3rd ed), p 60, _
Whyte v Whyte, (1884) 11 R 710; Wilson v Wilson, 1955 SLT (Notes) 8l.

8Collins v Collins, (1884) 1l R (ML) 19, Lord Blackburn at p 29;
Robertson v Robertson, (1888) 15 R 1001 Lord Young at pp 1003-1004,
9N1c01 v N1c01 1938 SLT 98.

(1842) 4 D 590; Johnston v Johnston, (1903) 5 F 659;
uf% v Du f%, 1969 SLT (Notes) 53, Such evidence was, however,
admitted in Stirling v Stirling, 1909, :1 SLT 283.
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11
authority. In Hv P  Lord President Dunedin said that the principle

laid down in:thte

"is limited to matrimonial cases, and for this reason, thaﬁ;
it being the duty of the Court to protect the matrimonial:
bond against grevious injury, the very strict rule has been
in such cases somewhat relaxzed." : '
1la
In Johnston v Johnston Lord M'Laren said:

"There is authority for allowing evidence of improprieties by
a defender with other women or (when the defender is a woman)
with other men, to displace the presumption of his or her good
conduct in the married relation. The practice is intelligible
when it is confined to the conduct of the spouses, But I am
not disposed to extend it,"
11b
In Wilson v Wilson Lord Cameron referred to the exception as "one

which has been recognised in practice for many years"; but in
1lc
Duff v Duff Lord Stott seemed disposed to question its validity,
7 R
He said of Whyte:

"[It] appears to be authority for allowing evidence of

impropriety by a defender with other women, apparently to

displace some presumption of good conduct in the marriage

relations. Whyte was & very special case and it has since

been made clear that the Court will not extend the practice

which was approved in Whyte beyond circumstances similar to

those obtaining in that case.”
16.04 It is thought that the law as to the classes of evidence on
which the pursuer in a case of adultery may found, as set out at the
beginning of the foregoing paragraph, requires some reconsideration.
In general, the mere fact that a man or woman has once or more in his or
her life acted in a particular way does not make it probable that he or

she so acted on a particular occasion. In particular, the fact that a

person/

11
H v P (1905) 8 F 232, at pp 234-235.

11;'(1903) 5F 659, at p 662.
11b1955 SLT (Notes) 81,
1le1969 SLT (Notes) 53.
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person on one occasion has had sexual intercourse with A does not make it
probable that on another occasion he or she had sexual intercourse with B.

It therefore seems correct that the pursuer in an action based on adultery

should not be permitted to found on acts of impropriety committed by the
paramour with persons other than the defender.lo It also seems correct
that, in an action of damages for a slander consisting of a statement

that the pursuer, a married woman, had committed adultery with the defender,
the defender was not allowed to establish a probability that she

committed adultery with him by prwiné instances of her unchastity with
other men,lz Similarly, it seems right that instances of the complainer's
unchastity with other men may not, in general, be proved by the defence
in a trial for rape.l3 But it is difficult to understand why a different
rule should apply in the case of the defender in an édultery actien.

It is perhaps understandable that the fact that the defender had

commit ted adulterylwith A in the past may be thought to make it probable
that the defender committed adultery with A on the occasion under
investigation, although in order to draw that inference it is necessary

to ignore the possibility that in the interval one or other or both of
them had experienced a change of sentiment or had determlned on amendment

13a
of behaviour, It is less understandable, if it is still the law, that

the fact that the defender had had sexual intercourse with A before

marriage/

12
Hv P, (1905) 8 F 232; see alsc C v M 1923 8¢ 1.
13D1ck1e v HMA, (1897) 24 R (J) 82.

aFraser, Husband and Wife (2nd ed), ii, 1164; Walton, Husband and Wife
(3rd ed), p 60. ,
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marriage should be thought to make it probable that intercourse took
place between them after the defender's marriage, because in order to
draw that infe;ence it is pecessary to suppose that thg_marriage had no
effect on their conduct. And it now seems very hard tn accept the -
assumptxon that the fact that the defender commltted sqma impropriety
with a person or persons other than the paramour should make it probable
that he committed adultery with the paramour. It may also be said that
the rule in Whyte, far from protecting "the matrlmonzal _bond against
grievous injury", may allow the dissolution of that boud on rather weak
evidence: in Whyte itself, evidence of the defender's indecent conduct
with women other than the paramour was used as evidence to support a
single witness speaking to one instance of adultery,

16.05 There is some doubt as to the circumstances in which, and the
purposes for which, a party may be cross-examined on acts of unchastity
about which it has been held to be incompetent to present substantive
evidence. Such cross—examination has been said to be competent where
fair notice has been given. In A v B Lord President Robertson

assumed that cross—examination was permissible, and did not mention the
consideration of fair notice, although notice had in fact been given

to the extent that averments on the subject had been made on record and.
excluded from probation. He mentioned the cross—examination, not as. a
test of credibility, but as producing #dmissions which might make
probable the fact in issue.l4 In Hv P Lord Pearson envisaged that

the defender might cross-examine the pursuer on matters which his
Lordship had deleted from the record, "notice having been given of them."

Similarly/

Lan . if the defender admitted at the trial that he had attempted to
ravish those two other women, I think the jury might legitimately hold
that this made it the more likely that he ravished the pursuer." A v
B, (1895) 22 R 402, at p 404,

15(1905) 8 F 232, at p 234.
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similarlf, in C v M an action of damages for slander consisting of a
statement that the pursuer had given birth to an illegitimate child,
averments by the defender of acts of adultery between the pursuer and
a third party, which were ordered to be deleted from the record, were

held to give fair notice, and Lord President Clyde said:

"eeo in a question of this kind - as indeed in any question

where character and credibility are concerned - it is
competent, if notice has been fairly given, to put to the
pursuer in cross—examination such specific instances of
conduct as those made in the averments to which I have
referred, notwithstanding that it is incompetent to present
substantive evidence in support of their truth,"l

Lord Stott referred to the matter in Duff v Duff, where he excluded from
probation an averment that the co-defender had formed an adulterous
association with another woman. His Lordship said:
"In view of some of the observations made by Lord President Clyde
in the case of C v M, 1923 SC 1, 1922 SLT 634, I should perhaps
add that in refusing to remit the averment to probation, as I
propeose to do, I say nothing as to whether it will or will not
be competent for questions bearing on this matter to be put to
the co—~defender in cross—examination. That is a matter which,
as it seems to me, will fall to be determined by the Lord Ordinary
who hears the proof in the light of the circumstances and of the
course which the proof may take."162
It seems unsatisfactory that the matter should be in doubt. If notice -
is necessary, to give it by means of irrelevant averments which have
to be excluded from probation after debate seems a clumsy and expensive
expedient., And the value of such cross—examination, if permissible,
would appear to be limited. A mendacious party could not be exposed
as such, because his denial could not be contradicted. If he made an

admission, to what extent would that affect his credibility? Does the

fact/

6 . ‘
See Walkers, para 20(c); MacGregor v MacGregor, 1946 SLT (Notes) 13.
1631969 sLT (Notes) 53.
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fact that he tells the truth about one act of unchastity warrant the

inference that he is telling lies about another? Lord Pearson's view

is of interest:

"I have some difficulty in seeing how, upon the conditions
laid down in the case of A v B (22 R 402), such cross~-
examination could be useful as a test of the credibility of
the pursuer. If she answered yea ~ that is, if she confessed
to the charge in the cross—examination - then, of course,
there would be no further question about it; but, if she
denied it, the defender could mot follow it up; he must be
satisfied with her answer. Such an examination, however,
would certainly operate as a steadying influence upon the
witness who was being examined, because she would know that
she would be liable to prosecution for perjury if she were
proved to have sworn falsely,"l3

3.  Character, credibility and previous convictions

16,06 This section of the chapter is concerned with various questions
as to the character, credibility and previous convictions of victims

or complainers, witnesses and accused persons. The law as to such
queétions in relation to others does not seem to cause difficulty.16
The admiséion of evidence of the character and previous convictions of
accused persons by virtue of sections 141(f) and 346(f) of the 1975 Act

was congidered in Chapter'S aboﬁe, paras 5.39-5.68.

(1) Victim or complainer

16.07 (a) Murder or assault. It may be useful to notice here two

recent cases in which the Court did not require adherence to the
general rule that in cases of murder or assault the accused may prove
that the injured person was of a violent or quarrelsome disposition, but

17 18
not the commission of specific acts of violence. In H M Advocate v Kay

the/

15(1905) 8 F 232, at p 234,

See Walkers, para 20(c); MacGregor v MacGregor, 1946 SLT (Notes) 13.
17Walkers, para 20(a). '
181970 Jc 68.
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the indictment libelled that the accused murdered her husband and did
previously evince malice and ill-will against him. She lodged a special
defence of self-defence which stated that on the occasion libelled she
reasonably believed that there was imminent danger to her life due to an
assault intended by the deceased. In these circumstances it was held that
evidence which she proposed to lead, of assaults upon her by the deceased on
five previous occasions, would be admissible. Lord Wheatley said:

"I consider that it would be unfair to allow detailed evidence

by the Crown in support of that part of the indictment which

alleges that the accused had previously evinced malice and

ill=will towards the deceased, without allowing the accused

the opportunity of proving in turn by detailed evidence that

she had reason to apprehend danger from the deceased,"

19
In H M Advocate v Cunninghanm, where a woman was charged with murder and

lodged a special defence of self-defence, evidence was led that in
July 1958 the deceased had been convicted of the culpable homicide of
a young woman and sentenced to 15 years' imprisonment,

16.08  (b) Rape and similar assaults, The present law, as stated by

the Sheriffs Walker,zo is that in cases of rape or of similar assaults
upon womén, the accused may attack the woman's character for chastity,
and may lead evidence that at the time she was reputedly of bad moral
character,21 that she associated with prostitutes, but not that her

friends were otherwise of bad character,22 and that she had previously

21 .
had intercourse with the accused. He may not lead evidence to prove

specific acts of intercourse with other men, uniess, possibly, these

are so closely connected with the alleged rape as to form part of the -

res gestae/
19

High Court, Glasgow: Glasgow Herald l4th February 1974,
2OW'alkers, para 20(a). See also R & B, para 18-76.
Ipickie v H M Advocate, (1897) 24 R (J) 82.

22Wébster, (1847) Ark 269,
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21
res gestae. Evidence of unchastity after the date of the crime is
23
generally inadmissible.

16.09 The admission of evidence of previous intercourse with the

24
accused is relevant to the issue of consent, and the exclusion of

evidence of specific acts of intercourse with other men is in accordance

with principle. But it is doubtful whether it remains justifiable to
introduce evidence that the complainer was reputedly of bad moral
chafacter, or that she associated with prostitutes. Such evidence has
been said to be admissible on the ground of its relevance to
credibility. In Reid Lord Justice—Clerk Inglis said:.

"It is for the panels to show that at the time when the offence
is said to have been committed, the woman was of loose and
immoral character, not as matter of defence, but as bearing
very materially on the effect of the evidence in the minds of
the jury. The law has done wisely in making an exception in
the case of rape from the general rule, that you cannot raise
up a collateral issue, and allow a proof of a witness's
character and repute."26

Lord Justice-Clerk Macdonald said in Dickie:

"e.. it seems a relevant subject of inquiry whether the woman

was at the time a person of reputed bad moral character,

as bearing upon her credibility when alleging that she has
been subjected to criminal violence by one desiring to have
intercourse with her."27

It is submitted that, nmotwithstanding the great respect to which these
statements are entitled, in cases of rape and the like evidence of the
complainer's bad reputation or association with prostitutes should now
be made inadmissible, for the following reasons. (1) It is wrong to
assume that a witness is less likely to tell the truth because he or she

is/

2Leitch, (1838) 2 Swin 112,

24Dickie, a 21 supra, Lord Justice—Clerk Macdonald at pp 83-84, Lord Adam
at p 87.

25See para 15.04, supra.

267as Reid and Others, (1861) 4 Irv 124, at p 129,

27Dickie, n 21 supra, at p 84.
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is sexually immoral. (2) Evidence of sexual immorality is, rightly,
28 . ‘

not generally  admitted on the ground of its relevance to credibility
in any other class of case. (3) Although the evidence is admitted
because of its assumed relevance to credibility, there is a danger that
the jury will regard it as having a bearing on the issue of consent.
As Professor J C Smith has observed:

"It is probably nearly impossible in any circumstances for a

jury to ignore evidence which is logically relevant but

legally inadmissible on one issue which they have been allowed

to hear for the purposes of another issue. Here the

difficulty is extreme for the jury might be excused if they

thought that the prosecutrix's promiscuity had substantially

more bearing on whether she consented than on whether she was
a liar."29

(4) It may be that the present admissibility of evidence of bad reputation
has the result that victims of sexual offences who are of bad character
are reluctant to report the offences to the police.

16,10 In England, tﬁe Heilbron Committee reached the conclusion that

in general the previous sexual history of the complainant with other men
(which is admissible in English law), including general evidence of bad
reputation, ought not to be introduced.30 They proposed one exception

to that rule, whereby the trial judge should have a discretion to admit
evidence dealing with her previous sexual history with persons other than
the accused if he is satisfied (a) that the evidence relates to behaviour
on the part of the complainant which was strikingly similar to her alleged
behaviour on the occasion of, or in relation to, events immediately-
preceding or following the alleged offence; and (b) that the degree of
relevance of that evidence to issues arising in the trial is such that

it/

28g0e para 16.11 below,
291 ¢ Smith, "The Heilbrom Report", [1976] Crim LR 97, at p 102.

30Report of the Advisory Group on the Law of Rape (Cmnd 6352), para 134,
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31
it would be unfair to the accused to exclude it. The proposed

exception was formulated in the light of English case-law, #ﬁd it has
been observed that it would be difficult to state adequately in
legislation the principles for the exercise of the judge's discretion.32
It may be that the Scottish rules which generally exclude evidence of
sexual behaviour with other men both before and after the alleged
offence33 are too rigid to be entirely fair to ;he accused in some
unusual cases which may be figured,34 but it seems difficult to
legislate ab ante for such cases, and whether or not any new general
rule is introduced in Scotland, it may be best to leave the High

Court with a discretion enabling it to admit such evidence if satisfied

that any relaxation of the rules is justifiable when such cases arise.

(2) Witnesses

16.11  (a) Prostitutes., The acceptance of the proposition that

evidence of sexual immorality should not be admissible on the ground
of its relevance to credibility might be thought to involve some
modification of the rule that it is competent to ask a woman if she is
a prostitute for the purpose of casting doubt on her veracity.35 It
is believed that the questioning of a woman as to whether she was a
prostitute, if it waslnot relevant to the issues in the cﬁse, would
nowadays be discouraged by the court, and that the matter, which is

not of much practical importance, does mot require formal regulation.

16,12/

311bid, para 137.

325 ¢ Smith, n 29 supra, pp 103-104. Branch (a) of the exception was mot
adopted in the Sexual Offences (Amendment) Act, 1976 (cap 82), sec 2,
On sec 2 see R v Lawrence, [1977] Crim L R 492,

335¢e para 16.0% abdve.

3€E§ R v Krausz, (1973) 57 Cr App R 466, where the accused was held
entitled to establish his defence of consent by proving that the
complainant was in the habit of having sexual intercourse with first
acquaintances and thereafter demanding money for her services,

35pickson, para 1616; Walkers para 342(c); R & B, para 18-77;
Macdonald, p 310.
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' 36
16.12 (b) Previous convictions. Under the present law, a person

who has been convicted of crime.is competent to give evidence, and may be
examined on any point tending to afféct his credibility;37 but if he
denies that he has previously been convicted, his denial must be
accepted, and cannot be contradicted by parole evidence. It is thought
that proof of the previous conviction, at least, should be admissible.

In Dickie v H M Advocate Lord Justice—=Clerk Macdonald observed that if

the witness denied the conviction the fact could be vouched by an extract
t':omn’.c:l:i.on,3-8 and the same is stated by Macdonald39 and Renton and
BIOWH;4O but the Sheriffs Walker point out that the extract would still
have to be applied by parole evidence, and Lord Justice-~Clerk Macdonald's
observation is not followed in practice.41 The point may not be of
great practical importance, since it may be that few witnesses risk a chérge
of perjury by maintaining their denial, particularly if they see that the
cross—examiner has an extract before him; but it could be met by a simple-
provision on the lines of section 6 of the English Criminal Procedure
Act, 1865,42 or other provisions derived therefrom such as section 23(1) of
the Evidence Act, 1970, of Ontario:

"A witness may be asked whether he has been convicted of any

crime, and upon being so asked, if he either denies the 43
fact or refuses to answer, the conviction may be proved ,.."

16.13 Any such provision would, however, have to be linked with a provision
enabling the prosecutor to lead evidence of a defence witness's previous

convictions/

3bgee Walkers, paras 7(b), 342(c), 345(b). As to the disclosure of a
witness's previous convictions to the defence, see para 25.44 below.

371975 Act, secs 138(1) and (3), 341(1) and (3).

38(1897) 24 R (J) 82, at p 83.

39Macdonald, p 310 (not vouched by the reference to Dickson).

40p g B, para 18-77 (referring to Macdonald and Dickson).

AIWalkers, para 345(b), n 34,

2?28 and 29 Vict cap 18,
RSO 1970, cap 151.
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convictions after he has denied them or refused tﬁ answver (see paras
8.56-8.58 above and 16.18 below). It would also have to be so drafted
as to take account of such restraints as exist or may be thought
desirable on cross-examination as to previous convictions. In some
other jurisdictions various rules have been adopted in order to limit
the cirumstances in which a witness may be cross—examined as to
previous convictions. There may be found limitations as to the type
of conviction, related to the seriousness of the offence as measured
by the procedure, the penalty imposed or the nature of the offence;

as to time, by excluding questioning concerning a conviction for an
offence committed prior to a specified time, or in respect of which
the penalty has been served prior to a specified time; and
discretionary limitations, whereby the trial judge may be given a
discretion, to be exercised with or without guidelines, to disallow a
question going solely to credibility.44 It is thought that Scottish
practitioners, in general, exercise a wise discretion in the extent

to which they cross-examine witnesses as to their previous convictions,
and that any tendency-to cross—examine too widely is adequately checked
by the general rule that if the conviction cannot reasonably be said
to be relevant to the witness's credibility, evidence about it will

be excluded on the ground that it is irrelevant. The Sheriffs Walker
say that since the only legitimate purpose of a questién whether the
witness has been convicted is to shake credibility, such questions are
confined to crimes inferring dishonesty, such as theft or perjury, or

possibly/

44Law Reform Commission of Canada, Evidence Project, Study Paper no 3:

Credibility, pp 6~7; Ontario Law Reform Commission, Report on the Law
of Evidence (1976), pp 193-200; Queensland Law Reform Commission,
Report on the Law Relating to Evidence (QLRC 19), p 21; CLRC,

paras 159-160, clause 10{1), p 223.
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45 '
possibly extreme depravity, In England the Criminal Law Revisjon Committee

proposed a statutory provision to the effect that a witness (other than
the accused) should not be asked any questions as to his conduct on any
occasion, or as to any charge, conviction or acquittal of any offence, unless
this is relevant to any issue in the proceedings or to his credibility as a
. 46

Wltness, The Thomson Committee, who were not considering the question of
proof of previous convictions which was raised in the preceding paragraph,
took the view that legislation on the lines proposed by the Criminal Law

47

Revision Committee was neither appropriate nor necessary for Scotland,

(3) The accused, apart from secs 141(f) and 346(f) of the 1975 Act

16.14 = The law as to the cross-examination of the accused as to his
character and previous convictions, by virtue of sections 141(f) and 346(f)
of the 1975 Act, was considered in Chapter 5, paras 5.39-5,68. It is
thought that the law as to evidence of the accused's previous convictions
which is led as evidence_iﬂuggggg in support of a substantive charge,48 or |
which is given by accident or incidentally,49 does not require comment.
16.15 The general rule that the accused's previous convictions should

not be disclosed to the court before the verdict was examined by the
Thomson Committée-so They considered the discussion of the issues in

the/

45Walkers, para 345(c); Dickson para 1618,

“SCLRC, paras 159-160, c1 10(1), p 223.
7Thomson, paras 43,14-43.15,

alkers, para 22; R & B, para 10-07; 1975 Act, secs 160(2), 357(5);
HMA v McIlwain, 1965 JC 40; Carberry v HMA, 1976 SLT 38; Murphy v HMA,
7 October 1977, unreported; Cordiner v HMA, 1978 SLT 118.
Walkers, para 22; R & B, para 10-07; Anon, "Disclosure of Previous
Convictions", (1960) 76 Sc L Rev 169; Deighan v MacLeod, 1959 JC 25;
Smith v HMA, 1975 SLT (Notes) 89; Millar v HMA, 6 May 1976, unrepotrted.

50Thomson, chap 54. 1In c¢ivil law countries the accused's character and
background, including previous convictions, are regarded as fully
admissible on the question of whether or not he is guilty: Williams,
Proof of Guilt (3rd ed), PP 213-214, :

49
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. 51
the Eleventh Report of the Criminal Law Revision Committee and in an

article by Henry Brinton and Lord Frase‘r:,52 and came to the conclusion
that while certain circumstances might be considered as justifying some
relaxation of the general rule prohibiting disclosure of an accused's
previous convictions, it would not be practicable to frame a rule which
would satisfactorily cover only those circumstances.s3 The Criminal

Law Revision Committee's proposals for making previous convictions more
widely admissible were widely criticised,5 and the Thomson Committee
took the view that these proposals were so prejudicial to accuéed persons
that they themselves did not propose anything on these lines being

~ introduced in Scotland.55

16.16 It is submitted with respect that the Thomson Committee reached
the correct conclusion. Recent research supports the view that the
disclosure of the accused's record may significantly increase the chance
of conviction. It was found in an American study that where the judge
disagreed with an acquittal by a jury the most common differential

: 56
feature was the jury's ignorance of the accused's previous record.

In England the following conclusions have been tentatively suggested
. from the research of the London School of Economics Jury Project.
(1) The admission of previous convictions increases the chance of a
guilty verdiot, but only if those convictions are for offences similar
.to that charged. If they are dissimilar it is possible for them to

have/

SlcLrc, paras 70-101,

52n7ria1 and Pre-trial Procedures", (1971) 135 JP 827.

53Thomson, para 54.07,

5425 BC, paras 92-110; 338 H L Deb, 14 February 1973, cols 1553,
1577, 1623, 1632, 1648, 1661,

53Thomson, para 54.07. For a comment on the severity of Thomson's
criticism see J E Adams, "An Englishman Looks at Thomson", [1976]

56Kalven and Zeisel, The Americam Jury (1966), p 131, Table 31, cit

Colin Tappef, (1973 36 MLR 56, at p 57.
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have an effect that is positively favourable to the accused. Similar
previous convictions may adversely affect the outcome for a co~accused.
(2) Contrary to common supposition, juries give real weight to an
instruction to disregard a previous record wrongly admitted.57 If
similar convictions assist the Crown, while dissimilar ones may favour
the defence, it seems best that the jury should not be prejudiced in
either direction by the disclosure of any convictions other than by
virtue of secs 141(f) and 346(f) of the Act of 1975. The question of
the amendment of the Act of 1975 in this regard is comsidered in

Chapter 5.

16.17 The Thomson Committee considered the rule that the only
convictions that may be libelled against an accused person are those in
respect of a crime committed in any part of the United Kingdom. They
retommended that previous convictions outwith the United Kingdon should
be libelled against the accused, and that when libelling such convictioﬁs
the nearest United Kingdom analogue-should be listed where necessary for
clarification,ss It is submitted that that would be a desirable reform,

(4) Evidence in rebuttal

16.18 If it is accepted that proof of previous convictions should be

admitted, as recommended in paragraphs 16.12-16,13, there will be two
. 59 .

exceptions to what seems to be = a general rule that a witness's

credibility/

STy R Cornish and A P Sealy, "Juries and the Rules of Evidence",

53[1973] Crim L R 208, at pp 221~-222,
_Thomson, para 54~083.

The qualification is made because (1) in King v King, (1841) 4 D 124,
approved by Dickson, paras 1624-1625, it was held competent not ouly to
cross—examine a witness as to expressions of hostility to a party, but
also to prove these by other evidence; and (2) it is said by Macdonald,
P 310, and R & B para 18-77, purporting to found on Dickson, para 1621,
that the general character of a witness other than the accused or the

complainer may be enquired into where it is alleged to be so degraded
as to affect credibility.
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credibility cannot be assailed by the evidence of other witnesses:

(1) in the case of proof of a previous conviction, and (2) in the case
- - l- 60 ‘

of proof of a previous inconsistent statement. If, of course, the

facts affecting credibility are also relevant to the questions at
issue, evidenée relating to them may be led from other witnesses.,
Otherwise, however, the rule appears to be59 that apart from these two
exceptions, evidence of facts affecting the credibility of a witness,
apart from the evidence of the witness himself, is inadmissible.61
There is a question whether the rule should not be modified further.

It has already been suggested that in criminal cases the Court should
have power to allow fresh evidence to be led by either side before

the commencement of the speeches, and to allow the Crown to lead
additional evidence after the close of the defence case for the purpose
of contradicting defence evidence or proving a defence witness's
previous inconsistent statement.62 If the recommendation made in
paragraphs 16.12-16,13 is accepted, the Crown should also be entitled
to lead evidence in proof of a defence witness's previous conviction
after the witness has given evidence. But should it also be compé;ent
for a party to lead evidence in rebuttal of evidence given by a witness
called by his opponent which is relevant to that witness's character or

credibility? If so, should this be competent in both civil and criminal

cases/

6OSee. paras 19.23-19.32, post.
01See Walkers, para 7(b).

625ee para 3.73, ante,.
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cases? Suppose, for example, that an essential witness denies in cross~
examination that he is biased or lying in favour of the party calling him,

but the cross-examiner has strong evidence that tile witness has been bribed
or tutored by that party, or has had a violent quarrel with the other
party. It is thought that evidence of such matters should be admitted,
notwithstanding that they go only to the credibility of the witness,
because it is on the Court's decision as to his credibility that its
decision as to the issue depends. Lord Justice=Clerk Macdonald gave two
reasons for the present rule, which would exclude such evidence:

"First, it is the duty of a Court to protect witnesses from

attacks which they cannot be prepared to meet, and which they

can claim no right to meet, by leading evidence to rebut them.

And second, such inquiries, if entered upon, would necessarily

interfere with the conduct of judicial proceedings by

introducing collateral issues, which would be most inconvenient

and embarrassing, and might often protract proceedings and
obscure the true issue which was being tried,"64

It is submitted, lhowever, that if a responsible advocate considers that
there is strong evidence that a crucial witness is prejudiced or even
prepared to cheat in order to deceive the court, the considerations of
protecting the witness and protracting the proceedings must yield to the
public interest in ascertaining whether the witness is in fact open to
criticism on such weighty grounds. It seems strange that the court should
have to be kept in ignorance of such behaviour by a witness. Dickson
refers with approval to the case of King v Eig&?e where evidence of a
witness's prejudice to the defender was admitted. In England, it has
always been permissible to call evidence t§ contradict a witness's

denial/

63sec R v iendy, [1976] Crim L R 686,
G4pickie v HMA, (1897) 24 R (J) 82, at p 83.
65pickson, paras 1624~1625.

66(1341) 4 D 124.
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denial of bias or partiality towards one of the parties in the case

being tried.

(5) Opinion evidence as to credibility and character
16,19 It seems to be generally understood in pfactice that, apart
from cases where evidence as to the disposition or character of a victim
of assault may be given, one witness cannot give evidence as to the
reputation of another. Thus, one witness cannot give his opinion on

638
the credibility of another witness. On the basis of reported

authority alone, however, the matter is unsettled. In the case of
John Buchan, charged with assault with intent to ravish a girl between
four ana five years old, whose character was not in issue, the prosecutor
was allowed to ask the child's mother whether the child was veracious

‘ 69

and spoke the truth, and whether she believed her story. But in

Thomas and Peter Galloway the defence were not permitted to ask a

witness whether two young witnesses of twelve and nine years of age
70
were "veracious boys", or, whether from her knowledge of the boys she

could "place any reliance on their recollection of stories."71 There
appears to be no modern reported authority on the point. It is thought
that it would be wrong in principle to admit such evidence. The
credibility of a witness is a matter for the tribupal of fact to
determine, and to introduce the opinion of another witness on the

subject, and perhaps further evidence for and against the grounds for

his opinion, would confuse and prolong the inquiry. In theory at least,

al

67Cross, Pp 235-236.
9Cf the practice in Sweden, where it appears that there are facilities
for experts to investigate the credibility of witnesses, both by
1nterv1ew and by experiment: see Arne Trankell, Reliability of Evidence.
9(1833) Bell's Notes 293, Similar evidence was given by the child's
mother in alcolm M'Lean (1833) Bell's Notes 294, but it is not clear
whetuer the child s character had been impugned.
70(1836) Bell's Notes 254, 294,

71¢1836) 1 Swin 232.
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a further witness might be called tb impugn or support the veracity of the
second witness, and so on. In Canada, on the other hand, evidence of
the witness's reputation for untruthfulness and a witness's individual
opinion on the subject is admissible to impugn credibility; and his
reputation for truthfulness is admissible to support credibility in the
event of the witness's éredibility being attacked. The Law Reform
Commission of Canada propose that an individual's opinion may be used
to support, as well as to impugzn credibility.73 For the reasons
already given it is thought that such rules should not be introduced
into Scottish practice.

16.20 It is submitted, however, that evidence should be admissible to
show that a witness suffers from some mental or physical condition
which affects the reliabilicy of his evidence. Evidence may be led
before the judge as to the mental condition of a person who is alleged
to be incompetent to testify by reason of mental incapacity,74 but in
such a case the question is whether the person should be allowed to
give evidence at all., It is not ciear whether evidence may be given
about the condition of a witness who actually gives evidence to the
tribunal of fact. It is thought that it should be made clear that such

evidence is admissible., In Toohey v Metropolitan Police Comissioner,

which established its admissibility in English law, Lord Pearce said:
"Human evidence shares the frailties of those who give it. It

is/

720t Cross, p 238.

"Law Reform Commission of Canada, Evidence Project, Study Paper no 3:
Credibility, pp 4-5. See now the Commission's Report on Evidence,
Evidence Code, sec 63: "Evidence of a trait of a witness' character
for truthfulness or untruthfulness is inadmissible to attack or support
the credibility of the witness unless it is of substantial probative
value", and comments at p 95.

7l"lslalker:s, para 330.
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is subject to many cross~currents such as partiality, prejudice,
self-interest and, above all, imagination and inaccuracy.

Those are matters with which the jury, helped by cross-
examination and common sense, must do their best. But when a
witness through physical (in which I include mental) disease
or abnormality is not capable of giving a true or reliable
account to the jury, it must surely be allowable for medical
science to reveal this vital hidden fact to them., If a

witness purported to give evidence of something which he
believed that he had seen at a distance of 50 yards, it must
surely be possible to call the evidence of an oculist to the
effect that the witness could not possibly see anything at a
greater distance than 20 yards, or the evidence of a surgeon
who had removed a cataract from which the witness was suffering
at the material time and which would have prevented him from
seeing what he thought he saw. So, too, must it be allowable
to call medical evidence of mental illness which makes a
witness incapable of giving reliable evidence, whether

through the existence of delusions or otherwise.

"It is obviously in the interest of justice that such
evidence should be available., The only argument that I can
see against its admission is that there might be a conflict
between the doctors and that there would then be a trial
within a trial. But such cases would be rare and, if they
arose, they would not create any insuperable difficulty,
since there are many cases in practice where a trial within
a trial is achieved without difficulty. And in such a case
as this (unlike the issues relating to confessions) there
would not be the inconvenience of having to exclude the jury -
since the disyute would be for their use and their
instruction,"’? ‘

16,21 Recent decisions in England and the Commonwealth have raised
questioné as.to Ehe extent to which psychiaﬁric evidence may be admitted -
in relation to the character‘or‘credibility of the accused. .In

Lupien v 5?6 the majority of the Supreme Court of Canada held that

in a trial for gross.indécency expert psychiétric evidence was

admissiblé for the defence to the effect that he had a strong aversion_

to/

7311965] AC 595, at p 608. In R v Eades, [1972] Crim LR 99,
Nield J held that the Crown might adduce evidence from a psychiatrist
that the accused's account of how he had recovered his memory in the
interval between giving two statements was not consistent with current
medical knowledge. See R S O'Regan, "Impugning the Credit of the -
Accused by Psychiatric Evidence", [1975] Crim LR 563, and subsequent

sgcorrespondence, [1976] Crim LR 84,
[1970] SCR 263; (1970) 9 _DLR: (3d) 1.
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to homosexual practices and would not, therefore, knowingly engage in
homosexual acts., In Lowesz'v‘5,77 where two men were charged with

murder and each élleged that.the.other had cbmmittéd the crime, the
Judicial Committee of the Privy Council held that pne.bf_them was entitled
to adduce the evidence of a psychologist as to their respective
personalities on the grouﬁd that it was relevant to:showlthat his was

the more probable version of the facts. InRv Turner78'a nan

charged with murder, who was not suffering from mental illiness, pleaded
pfovoéation and sought to call a psychiatrist to give evidence of his
personality and mental sféte in o?der to show that his account of thé
incident was likely to be true and that he would have been provoked

by what his victim ﬁad told him. It was held in the Court of Appeal

that the evidence waé inadmissible, on.the ground that there was no
seneral rule that,iin the absence of mental illness, psychiatfic

evidence was admissible to prove that the accused was likely to be telling
the truth, and that tﬁe defendant's veracity and likelihood of having

been provoked were matters within the competence and experience of a jury.

Lowery was said to have been decided on its special facts. The matters

raised in Lupien and Lowery could perhaps he covered by a reformulation
of the rule as ﬁo the admissibility of evidence of oﬁinion on the issue,
the issue in such cases being whether on the occcasion under inveétigation“
the accused possessed the criminal intention necessary for guilt. Th#t |
rule is discussed in Chapter 17, Otherwise, it is thought that it is
unnecessary to propose any alteration of the law of Scotland in order

to take account of these matters; and that a Scottish court would

rightly have excluded the evidence considered in Turner.

' 77{1974] AC 85,
78[1975] QB 834,
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Chapter 17

1
EVIDENCE OF OPINION AND LXPERT EVIDENCE

1. Introduction

17.01  This chapter is concerned with the rules as to evidence of

opinion., The term "expert evidence", which is of English origin-,2 will

be used for convenience to denote the evidence of persons of skill on
matters involving scientific knowledge, or acquaintance with.the rules of
any trade, manufacture ox business with which men of ordinary intelligence
are not likely to be familiar.3 Witnesses who are not experts will be
referred to as "ordinary witnesses", The first rule to be examined will

be that which states that an ordinary witness must depone to facts, not
opinions. Hext will be considered the rule that a witness, whether
ordinary or expert, may not state an opinion on the actual issue before

the court. It will be submitted that each of these rules is unsatisfactory
and should be replaced by another. Various special rules as to exﬁert
evidence will then be noticed, and some general questions will be discussed
as to the employment of assessors and court experts, and the disclosure

and exchange of experts' reports. Finally, certain aspects of the_law
relating to evidence of identification will be considered. Opinion
evidence as to credibility and character has been discussed in Chapter 16,
paragraphs 16,19-16,21,

2. Ordinary witness

17.02 Tait states that in general the opinion of a witness is not evidence:

e/

1Dickson, paras 391~411; Walkers, chap 34,

2Dickson, para 393,

3Dickson, para 397, The question whether a particular witness is a
skilled witness may sometimes be difficult to resolve: see Hopes and
Lavery v HMA, 1960 JC 104, Lord Sorn at pp 113-114,
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he must depone to facts.4 The equivalent English rule has its origin in

a rule which forbade the witness to state notions, guesses and conjectures,
but did not prohibit him from offering reasoned conclusions from-facts
which he had observed. The forbidding of evidence of "opinion" in the
latter sense appears to be a comparatively modern development.5 In any
‘event the modern genefal rule that a witness must state facts, not opinions,
is only laxly applied. As the Sheriffs Walker point out, what is

obviously opinion evidence may be admissible from an ordinary witness.6 To
their examples of the identification of handwriting and of property may be
added cases where ordinary witnesses have been permitted to state their
opinions as to whether a testatrix, through physical weakness and debility,
was of sound diSposing miﬂd,7 and as to the safety of the design of a bus.8
It has been said that an ordinary witness may be asked whether he saw
anything dangerous ébout a pavement.9 And evidence concerning the speed of
a vehicle, distances, and a person's apparent age, emotional state or state
of health, is evidence of opinion. Indeed, it is seldom possible for aﬁ
ordinary witness to communicate his knowledge of an event except in terms
whicl include expressions of opinions which he himself formed by applying

his previously acquired knowledge and experience to what he actually

. 10 .
perceived with his physical senses at the time of the event. If evidence

in/

4George Tait, A Treatise on the Law of Evidence in Scotland (1824), p 432.
50ntario Law Reform Commission, Report on the Law of Evidence (1976),

p 149,

Walkers, para 412, _

MMciaughton v Smith, 1949 SLT (Notes) 53.
SWyngrove‘s Exrx v Scottish Omnibuses, 1966 SC (HL) 47, Lord Fraser
(Ordinary) at p 55. ' .
Jdewat v Edinburgh Corporation, 1944 SC 30, Lord Moncrieff and

Lord Carmont at p 35.

OLaw Reform Committee, 17th Report, "Evidence of Opinion and Expert
Evidence" (hereafter referred to as LRC 17), para 3.
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in such terms were not admitted, it would be impossible for the witness
to communicate his accoumt of.the event to the court, The admission
of such evidence does mean, however, that the general rule as stated

is misleading, The true position in practice appears to be that -
evidence which is partially based on inference is admitted where the
witness cannot otherwise tell his story or where it is helpful to the
court.ll It is subnmitted, therefore,-that any reform of the law as to
opinion evi&ence should make it clear that in such circumstances an
ordinary witness may give evidence in the form of an expression of his
opinion, It is thought that the.matter_should be considered along
with the reform of the rule relating tolthe inadmissibility of evidence
of opinion on the issue before the court, which is comsidered in thg

next section.

3. Opinion on the issue

17.03  The rule that a witness may not state an opinion on the issue
before the court12 is uncertain and of doubtful utility as regards
ordinary witnesses, and is frequently and necessarily broken in practice
by expert witnesses. As has.already been noticed, it appears that an
ordinary witness may be asked whether a defect in the surface of a street
was dangerous;13' but while in a road accident case he is permitted to
testify on guch matters as the speeds of the vehicles and relevant.
distancés, he is not permitted to say, "There was nothing the lorry-
driver could do to avoid the accident”, or, "It was entirely the car-
driver's own fault," On this matter the Law Reform Committee made the
following observations: |

.

The expression by a witness of the opinion which he formed as

to/

11£ Cowen and P B (Carter, Lssays on the Lay of Ev1denca, pp 164-168,
12 Walkers, para 411(b). “ «

Hewat v Edinburzh Corporation, 1944 sC 30, Lord Moncrleff and Lord
Carmont at p 35.
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to the blameworthiness of the conduct of another person- which .
he perceived with his physical senses may be the most vivid,
as it is often the most natural, way of conveying to the judge
an accurate impression of the event which the witness is
describing, Yet where blameworthiness, in the sense of
failure to exercise what an ordinary man would regard as
reasonable care, is the very issue which the judge has to
decide, as it is in many actions for negligence, an expression
by a witness of his opinion as to the blameworthiness of a
party to the accident is not admissible, In practice this
tule can generally be circumvented and the opinion of the
witness upon blameworthiness can be elicited circuitously by
careful framing of the questions put to him. But this
process, for which he cannot see the reason, detracts from

the spontaneity of the witness's description of the event and
makes it more difficult for the judge to gain an accurate
impression of what the witness actually perceived. Recognition
of this by judges has led to considerable erosion of the rule
in civil cases and a witness is often allowed to tell his
story in his own way, notwithstanding that this may involve
expressing his own opinion upon the very issue in the cagse.
Nevertheless, the rule still forms part of the law of evidence.
We do not think that today it fulfils any useful purpose,

It makes it more difficult for the ordinary and honest witness
of an event to give his evidence of what he perceived in the
way it is most natural for him to do so - and so most helpful
to the judge; and the methods which can legitimately be used
to circumvent the rule tend to discredit the procedure of the
courts in the eyes of ordinary men., We are not suggesting
that it should be permissible to ask a non—-expert witness a
direct question as to his opinion of the blameworthiness of
the conduct of another person where this is an issue in the
action, To put such a question, even though the judge
attaches no weight to the answer, suggests an encroachment

on the decision-making function which is his alone. But we

do recommend that the answer of a witness to a question put to
him to elicit any fact which he has personally perceived
should be admissible as evidence of the fact even though given
in the form of an expression of his ozinion upon the matter
directly in issue in the action ..,"1

17.04 The rule'prohibiting é st#tement of opinion on the question which
the court has to decide is disregarded in criminal cases where doctors
testify as to the sanity of the accused, and as to whether he was unfit
to drive through drink. The following observations of Lord Parker, C I,
as to English practice seem equally applicable in Scotland:

".«. I camnot help feeling that with the advance of science

more/

YR 17, pdra 4.
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wore and more inroads have been made into the old common law
principles. Those who practice in the criminal courts see
every day cases of experts being called on the question of
diminished responsibility, and although technically the final
question 'Do you think he was suffering from diminished
responsibility?' is strictly iuadmissible, it is allowed

time and time again without any objection."l

As the Criminal Law Revision Committee point out, it is natural that

such a question should be allowed, because it would often be artificial
for the witness to avoid, or pretend to avoid, giving his opinion on a
matter merely because it is the ultimate issue in the case and because

his opinion on the ultimate issue may be obvious from the opinions which

16
he has already expressed.

17.05 It is, however, necessary to consider the possible justifications
for the rule against evidence of opinion on the issue before the court.
bDickson implies that the witness must not "encroach on the province of

17 18 |
tiie jury";  and in Campbell v Tyson Lord President Boyle said that

to ask skilled witnesses "their opinion upon the whole case" would be

"substituting the witnesses for the jury - influencing the latter by

the weight of the opinions of these men of skill", But it may be

argued that wodern juries are more sophisticated than their predecessors

of over a century ago,_that expert evidence may be led by both sides,

and, above all, that it is always open to tha tribunal of fact to reject
19

an opinion as valueless, The expert does not "usurp the function"

of the ctribunal of fact, because it remains the function of that

tribunal/

15

OPP v A & B C Chewing Gum Ltd, [1968] 1 QB 159, at p 164.
16

CLRC, para 263, _

Dickson, para 399; see also para 391.

18(15841) 4 D 342, at p 343.

VThe expression was emploved by L J=-C Inglis in Morrison v
Maclean's Trs, (1862) 24D 625, at p 631, where medical witnesses

were asked to state their opinions on the issue although no question
of uwedical science was involved.
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tribunal to decide whether or not to accept his evidence. It may also
be peinted out that wedical evidence of the type already referred to
is admissible although it may leave the tribunal with little choice as
to what its decision on the issue will he.

"The truth is that not only is it to some extent inevitable,

but it is also sometimes positively desirable, that a

witness should in some measure usurp de facto what is

traditionally defined as the function of the jury. This is

so on the short ground that he is in some circumstances very

nuch more competent to perform that function than is the

j ury. "20

17.06 A second justification of the rule is suggested by Lewis, who
seems to indicate that an opinion which is a direct answer to the issue
is irrelevant.21 It is thought, however, that such an opinion may

well be relevant, in the sense that it may have probative value. The
‘opinion of an intelligent and fully informed eye-witness, if he is
credible and reliable, may well tend to prove or disprove the existence
or non-existence of a fact in issue, If he says, fof example, that tne
pavement 'was dangerous" or that the accused "was defending himself",

he makes a statement that reasonable men would conclude ratiomnally tends
to demonstrate the actual state of the pavement or the nature of the
actions of the accused.22 An opinion on the issue should be exﬁluded,
it may be suggested, only if it is unhelpful to the tribunal of fact,

as where the tribunal could reach that opinion for itself, or the
presentation of the witness's'opinion would involve undue waste of time.
Cowen and Carter offer tihe following generalisation and comments:

""When opinion evidence is excluded it is because its

adnmission/

20Cowen and Carter, n 11 supra, p 170.

21Lewis, ifanual, pp 47-49,
Cf Law Reform Commission of Canada, Study Paper 7: Opinion and
Expert Evidence, p 29.
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admission would not be sufficiently helpful to the jury in

the performance of its task, to justify the pro tanto and

de facto delegation of that task which sucn ission would

involve.' To repeat the words of Thayer, anj rule excluding

opinion evidence is limited to cases where, in the judgment

of the court, it will not be helpful to the jury. Whether

accepted in terms or not, this view largely governs the

administration of the rule.'2?3 Failure to be sufficiently

helpful is often due to lack of adequate probative value.

Lack of probative value is due to the inadequacy of the data

from which the inference was drawn and/or the possible

irrationality of the inference itself owing to lack of training

and skill on the part of the witness."
17.07 It is tnought that the present rules as to the statement of
opinions by ordinary witnesses and the statement of opinions omn the issue
by witnesses both ordinary and expert should now be reviewed in the light
of the principle that all relevant evidence should be admissible unless

_ 25

its exclusion can be justified on some clear ground of policy. It
has been suggested in the foregoing paragraphs that the present rules
may be an interference with a witness's normal manner of describing
facts, are iwpossible to apply generally in practice, and lack justifica-.
tion in principle. It is submitted that they should be replaced by
rules which permit non-experts to state their opinions, and permit all
witnesses to state opinions on the issues before the court, subject to
suci qualifications as that a non—expert would be allowed to state an
opinion only if it was an intrinsic part of his testimony, or that an
opinion on the issue would have to be helpful in order to be admissible,
The desirability of such rules has been accepted in England, Canada and
the United States of America,

17.03 1In England the Law Reform Committee recommended such rules,

which/

23Thayer, A Preliminary Treatise on Evidence at the Common Law, p 525,
Cowen and Carter, n 1l supra, pp 171-172.
J5ee Chapter 1, paras 1.03-1.05 above.
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26
which were enacted in section 3 of the Civil Evidence Act, 1972:

"(1) Subject to any rules of court made in pursuance of

Part I of the Civil Evidence Act, 1968 or this Act, where a
person is called as a witness in any civil proceedings, his
opinion on any relevant matter on which he is qualified to
give expert evidence shall be admissible in evidence.

(2) It is hereby declared that where a person is called as a
witness in any civil proceedings, a statement of opinion by
him on any relevant matter on which he is not qualified to
give expert evidence, if made as a way of conveying relevant

facts personally perceived by him, is admissible as evidence
of what he perceived.

(3) 1In this section 'relevant matter' includes an issue in
the proceedings in question,"
The Criminal Law Revision Committee recommended similar provisions for
criminal proceedings, with the addition of thé following sub#ection:
"(4) HNothing in this section shall be taken to affect any

rule of law as to th? topics on which expert evidence is or
is not admissil_ale."2

Subsection (1), read with subsection (3), makes it clear that an expert
is not to be prevented from giving his opinion on a matter on the ground
that this is the ultimate issue which the court or jury has to decide,
but subsection (4) makes it clear that in order that subsection (1) may
apply, the topic under consideration must be one on which expert evidence
is admissible under the ordinary rules of law, so that the expert may not
give his opinion on the issue if it is one on which a judge or jury is
capable.pf making their own decision. On such an issue the expert's
opinion could no doubt be described as unhelpful. Subsection (2) does
not allow a witness to say, for example, "In my opinion the accused was
driving negligently", or "In my opinion the accused was guilty (or not
guilty)", because neither of these would be a "way of conveying relevant
facts personally perceived" by the witness; nor does it allow an advocate

;o/

26

1972, cap 30.
27 '

CLRC, paras 266-270, clause 43, pp 252-253,
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to ask the witness to give his opinion on a matter. The operation of
section 3 does not seem to have caused difficulty, perhaps because its

provisions to a large extent accord with the pre-existing practice of the

Enzlish courts.

17i09 The cfiterion of helpfulness is employed by the Law Reform
Cormmission of Canada, who include the following sections in their
possible formulation of proposed legislation:

"2. A witness, whether or not he has been accepted as an
expert witness, may give his opinion or draw an inference
from relevant facts if his opinion or inference is
(a) rationally based on matters that he has perceived
with his own senses; and _
(b) helpful to a clear understanding of his testimony or
to the determinaticn of a matter in issue.

3. A witness who has been qualified as an expert by reason

of special knowledge, skill, experience, training or education
may be accepted as an expert witness and may give his opinion
or otherwise testify when scientific, technical or other
specialised knowledge will assist the jury to understand the
evidence or to determine an issue,

4, Testimony of an expert or other witness that is given in
the form of an opinion or inference may, if it is otherwise
admissible under this Part, be received in evidence, notwith-
standing that it embraces an ultimate issue to be decided,"

The Draft Evidence Act of the Ontario Law Reform Commission provides:

"14. Where a witness in a proceeding is testifying in a
capacity other than as a person qualified to give opinion
evidence and a question is put to him to elicit a fact that
he personally perceived, his answer is admissible as evidence
of the fact even though given in the form of an expression of
his opinion upon a matter in issue in the proceeding.

15. Where a witness in a proceeding is qualified to give
opinion evidence, his evidence in the form of opinions or

inferences is not made inadmissible because it embraces an
ultimate issue of fact."29

In the United States, the equivalent Federal Rules of Evidence provide:

"701./

28See n 22 ante, pp 23-24,

295ee n 5 ante, p 256.

RE 68917 BL{455)



“701l. 1If the witness is not testifying as an expert, his
testimony in the form of opinions or inferences is limited to
those opinions or inferences which are (a) rationally based
on the perception of the witness and (b) helpful to a clear
understanding of his testimony or the determination of a fact
in issue.

704, Testimony in the form of an opinion or inference

otherwigse admissible is not objectionable because it embraces
an ultimate issue to be decided by the trier of fact.™"30

17.10  There is a question whether provisions on such lines could be
abused, as by coaching an intelligent witness so that he will insinuate an
apparently spontaneous expression of opinion into his evidence, in tﬁe
hope that it will influence the judge or jurv. The question of abuse
siiould be considered in the context of the standards of the courts and
tite legal profession, and the nature of the adversary system. It is
thought that these standards would inhibit any abuse of the provisions,
and that an advocate would be aware that a detailed factual account
from his witness would be more impressive than a general expression of
opinion, and that any weaknesses in the grounds of opinion would le
exposed in cross-examination; " Another possible danger is that the
witness's opinion, although given in good faith, may lack probative value
for the reasons given by Cowen and Carter: the inadequacy of the data
from which the inference was drawn, or the possible irrationality of the
inference itself owing to lack of training and skill on the part of the
30a
witness, These weaknesses should also be exposed by competent cross=
examination; but in order to guard against any risks inherent in any
new set of rules it may be desirable to confer on the court a discretion
to exclude evidence of opinion, either generally, as in England, or

where/

30Federal Rules of Evidence, 28 USCA, cit Ontario Law Reform Commission,

3052 O supra, pp 152, 158.
~ Cowen and Carter, n 11 supra, pp 171-172.
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where the probative value of the opinion is outweighed by the danger of
misleading the tribunal of fact or unduly delaying the proceeding,

31
as is proposed in Canada.

4, Specialities of expert evidence

. 2 . .
17.11 (1) Presence in court.3 An expert witness is not allowed to

be present in court while other experts are giving evidence, but as a
general rule he is allowed to hear the evidence of the witnesses to fact
unless objection is taken, or unless he himself is to speak to facts as
well as opinion, While it seems possible to describe modern practice in
these terms, the following matters aﬁpear to require clarification or
reconsideration, There are conflicting nineteenth-century decisions as
to the practice of the High Court which are still cited in modern text-—
books, and two of these mis-state the law as to the examination as to
fact of an expert who is to speak to facts and opinion and has heard
other witnesses speaking to these facts.34 The rule excluding one.
expert while another is giving evidence appears to be a relic of an age
when the courts took what now seems to have been an inordinately cautious
attitude to the exclusion of witnesses on the ground of bias. The_rules
of exclusion which that attitude inspired were abolished by section 1
of the Act of 1852, but even before then Lord Fullerton had doubted the
wisdom of excluding a skilled witness because he was aware of the evidence
of opinion which other skilled witnesses had given:

"Such witnesses are examined as men of skill, to state their

opinion/

3lgee n 22 supra, p 31, .
3250 Dickson, paras 399, 1597, 1761; Walkers, para 413(d); Chapter 3,
para 3.23 above.

Walkers, para 413(d); R & B, 18-70.

34Hacdona1d, p 295, and R & B, para 18-70, ignore the discretion

conferred on the court by the 1840 Act, section 3 (1975 Act, secs 140,
343). See Chapter 3, para 3,16 above.

33
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opinion of the value. Now, does it invalidate a witness's .
opinion on such a point, that he has been told the opinion
of another man of skill who was previously examined? I
think that would be going too far ..."3?

17.12 It is submitted that the court should have a discretion to
permit an expert witness to be present in court while both witnesses to
opinion and witnesses to fact are giving evidence, whether or not the
expert witness himself is to give evidence to fact. It is thought that

36 37
any suspicion that experts are necessarily unreliable or partisan,

such as was occasionally expressed in the nineteenth ceatury, is no
longer generally well-~founded. If any expert's testimony were to take

on the flavour of advocacy, that would become obvicus through competent
cross—examination, he would soon become known to the Bench and the

Bar, and his evidence would be discounted., In a civil cause he would

in any event find it difficult to trim his evidence in accordance with
what he had heard if there were to be such a rule as is discussed below33
requiring his report to be lodged before the trial., In addition to the

consideration that the present rules are based on an unrealistically

poor/

35Fra3er v Lord Lovat, (1841) 3 D 1132, at p 1133.

36§5 Davidson v Davidson, (1860) 22 D 749, L P M'Neill at pp 751-752:
It is the testimony of scientific persons, and we know what that is.
I have hardly ever seen a case in which evidence of opinion was
required, except perhaps the plainest case of murder by cleaving
a man's skull with an axe, or something of that kind, in which a
different opinion was not expressed on both sides. And in civil
questions, I have hardly ever seen a case in which there was not a
37couflict of scientific evidence on both sides,"
Eg Tracy Peerage Case, (1843) 10 Cl & Fin 154, Lord Campbell C J at
p 191: ".., hardly any weight is to be given to the evidence of
what are called scientific witnesses; they come with a bias on their
minds to support the cause in which they are embarked ..." See also
Thorn v Worthing Skating Rink Co, per Jessell, M R, noted in
Plimpton v Spiller, (1877) 6 Ch b 412, at p 416.

Paras 17.31-17.43 below.

38
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poor view of the quality of expert witnesses, is the practical considera— -
tion that it might well be in the interests of justice to permit the
expert to be in court in order to advise immediately on matters spoken

to in evidence by other witnesses so as to assist in the ef fective
cross—examination of that witness. It is thought that a flexible fule,
which permits the court to take account of considerations iﬁ favour of

the expert's presence, is preferable to the rigidity of the present law.
The party who desires the expert to be present should apply to the court
for permission, and the other side should be entitled to state objections.
17.13 It is submitted that in any event the present law, if otherwise
left unchanged, should be altered at least to the extent of makigg
provision for a formal application for permission, because at presént

(1) a party may be unaware that the other party's expert is in court,

and thus have no opportunity of taking an objection before the expert
hears evidence; and (2) there are difficulties in the application of
section 3 of the 1340 Act,39 and if the question of the witness's

presence were to be raised at the outset, resort to section 3 would be
unnecessary,

17.14  (2) Corroboration. It is now clear from the opinions in

McKillen v Barxclay Curle & Co Ltd40 that there is no general rule

that a skilled witness does not require to be corrcborated, such as was

X 41 42
tihought  to have been laid down by Davie v Magistrates of Ldinburgh.

If the essential fact in dispute is a matter of techmical science, it
cannot be established by the uncorroborated testimony of a single expert

witness/

39%5ee Chapter 3, para 3.19 above.
401967 sLT 41.
4l15ee Walkers, para 413(c).

429953 sc 34,
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witnass, except wuere the rule of law which requires corroboration has
been modified by a statutory provision such as section 9 of the Law

reform (tliscellaneous Provisions) (Scotland) Act, 1963. In Calbraith v

44
Galbraith = and Bain v Bain, thowever, in each of which a declarator

was sought that a warriage had been dissolved by a decree of a foreign
court, the Lord Ordinary did not require corroboration of the expert
evidence as to the grounds on which the foreign court exercised juris=
diction. Corroborated expert evidence of foreign law was led by both

45
parties in Scottish Hational Orchestra Seociety v Thomson's Executor.

Tne reform of the law relating to corroboration is discussed in

Chapter 23 below.

46
17.15 (3) Deceased expert. In Laidlaw v Paterson's Trustees,

an action of damages for personallinjuries sustained in a fall down an
allepgedly defective stair, Lord Hill Watson admitted as evidence a
report made on behalf of the pursuer by a builder who had died before
tiie proof, saving:

[

"I am of opinion that Hr Davidson's report is competent

evidence but in considering its value I am bound to take

into consideration that }Mr Davidson was not subject to

cross—examination.”
It seems that in England such a report would be admissible by virtue of
section 2 of the Civil Evidence Act, 1968, and section 1 of the Civil
fvidence Act, 1972. The law relating to hearsay is considered in

Chapter 19 below.

17.16  (4) Citation of expert witness furth of Scotland. The citation

of /

431971 sc 65.

441071 SC 146.

451969 SLT 325.
461954 SLT (Notes) 5.
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of expert witnesses who are resident outwith the jurisdiction of the

Scottish supreme courts but within the United Kingdom is discussed

in Chapter 24 below, para 24.35.

| 47
17,17  (5) Medical examination. The court may order a party, but

48

tot a witness, to submit himself for medical examination. There is

49
not, liowever, any settled practice in consistorial causes, There is

a question as to the effect of refusal to submit ﬁo examination, The
view has beon expressed that in nullity cases such refusal may infer
an admission of incapacity,io bui that inference was not drawm in the
unusual éircumstances of A v 295 where the Lord Ordinary intimated
that if the wife defender did not submit to a medical examination which
establishied her incapacity, decree would be refused. It has algo been
said that in cases other than nullity cases refusal to sggmit to examinag-
tion would at least probably affect the burden.of proof., It appears
to be assumed at preseunt that a court order for a medical examiﬂgtiou

2
is pronounced under pain of imprisonment for contempt of court, it
is submitted that the question as to the effect of a refusal by a pursuer
to submit to a medical examination, whether ordered by the court or not,
could be satisfactorily resolved if the Scottish courts were to develop

a practice of sisting tue action in the event of refusal., The English

COLI.]’.'ES/

4

*Walkers, para 418(s); Junmer v 1 B Railvay Co, (1877) 4 R 686;
M'Intyre v M'Intyre, 1920, 1 SLT 207,

48

As to the medical examination of a paramour, see Davidson v Davidson,
(1860) 22 D 749; Borthwick v Borthwick, 1929 SLT 57, ,
Hitchell v HMitchell, 1954 SLT (Sh Ct) 45; Clive and Wilson, p 460,

See Clive and Wilson, pp 49-50. As to blood tests, see Chapter 12,
ante, paras 13,02-13.06.

SOFraser, llusband and Wife (2nd ed), i, 104.

211934 sLT 421,
“Walkers, nara 413(a).

3¢ Whitehall v Whitehall, 1958 SC 252, L J=C Thomson at p 258.

49
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courts have in recent years formulated a principle that the court can
order a stay if the conduct of the plaintiff in refusing a reasonable
request by the defendant for medical examination is such as to prevent
the just determihation of the cause, Whether or not a stay should bhe
ordered is a matter for the discretion of the judge, bearing in mind the
competing considerations of the plaintiff's right to personal liberty
and the defendant's right to defend himself in the litigation as he and
his advisers tﬁink fit. b While such a principle appears to be of

value in relation to the medical examination of a pursuer, it is
difficult to formulate an effective sanction in the case of a refusal by
a defender to be nadically examined shoft of the drastic sanction of
imprisonment, other than a rule whereby, in the event of refusal,
inferences adverse to the defender might be drawn. This may not,
however, be a problem of significant practical importance: the medical
examination of a defender is very seldom necessary in practice, outside

the numerically very small category of actions of declarator of nullity,

35
17.18 (6) liandwriting. It is now beyond doubt that in criminal

cases corroborated expert evidence of the comparison of handwriting may
be sufficiently weighty to entitle a court to convict. The argument

that such evidence could never, by itself, be enough to convict was

56
rejected obiter in Richardson v Clark  and conclusively in Campbell v

.. .57
Hackenzie ' yhere the conviction depended solely on the handwriting

evidence/

34gtarr v Hational Coal Board, [1977] 1 WLR 63.

533ee Walkers, para 414,

561957 JC 7.

571974 SLT (Notes) 46. Among other recent cases are Davidson v HMA, 1951

JC 33; Camilleri v MacLeod, (1965) 29 JCL 126; Walter Scott Ellis,
High Court, February 1965, unreported.

RE 68917 BL(462)



evidence. The following matters, however, await authoritative
clarification.

17.19 (a) Date of allegedly genuine document. Dickson states it

as a rule that the documents tendered as genuine for the purpose of
comparison must be dated before the one in issue, where they are in the
handwriting of the person leading the proof, or someone witﬁ whom he

is in concert; otherwise, he says, documents mignt be prepared for the
purpose of comparison. The Sheriffs Walker point out that Dicksonfs
rule rests on two early Caﬁes;sg and suggaest that it may be a relic of
the old rules which took such a low view of human nature that a witness
with an interest was excluded.60 It is doubted whether Dickson's rule
is, or need be, followed in modern practice. An allegedly genuine
document'wﬁich is dated later than the document in issue would probably
require close scrutiny, but there appears to be no valid ground for
excluding it.

17.20 (b) Admissibility of allegedly genuine document. It seems

61 6
clear from H M Advocate v Walsh and Davidson v H M Advocate

that in a criminal trial an allegedly genuine document is admissible for

the purpose of comparatio literarum although it may be inadmissible for

any other purpose. The Sheriffs Walker observe that that may not be so

62a
in a civil cause, and they refer to the rules as to the stamping of deeds,
It is suggested that it should be made clear that the same rule is

applicable in civil causes.

17.21/

38pickson, para 41l. _

59Cameron v Fraser & Co, (1830) 9 § 141; Ross v Waddell, (1837) 15 S 1219,
6OWalkers, para 414(b).
611927 JC 82.

621951 Jgc 33.

ZaWalkers, para 414(b), n 48. On the admissibility of unstamped deeds
sed para 8.48, n 23 above.
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17.21  (c) Opinion of jury and judges. It has been pointed out that

differing views have been expressed as to whether it is competent for the
jury to make their own comparison and proceed ﬁpon that; that while in
some cases the jury have taken the‘documents with them when they retire,
in others the judge has refused to allow them to do so; and that in some
cases judges have founded their opinions on private examination of
documeﬁt8-63 It is thought that the sound view of theée matters is
aé follows., Neither a judge nor a jury should arrive at a decision on
the question of the authenticity of a writing upon their own impression
of its genuineness, without the aid of evidence. That evidence may be
either the testimony of persons familiar with the writing of the person
whose handwriting is in question, or expert evidence of comparison.64
In the latter case, the function of the expert is to point out
similarities or differences between the two specimens, and leave the
judge or jury to draw their own conclusions.65 It would be wrong for
a judge or jury to make a comparison without the guidance of an expert,
Whether the evidence given is that of persons familiar with the |
writing or expert evidence of comparison, the judge or jury is entitled
to examine the writings along with the other evidence in the case.66
There is a danger that the jury may disregard the evidence of the
witnésses and mislead themselves by forming varying and erroneous

a7

conjectures which have no foundation in the witnesses' evidence,

but/

63Wwalkers, para 414(c); R & B, para 10=44,

6_Lewis, Manual, pp 49-50.

65Cf WakeTield v Bishop of Lincoln, (1921) 90 LIPC 174.

601¢ is now standard practice to tell juries that they are entitled to
have with them in the jury room any of the productions which have been
proved so that they can examine them and see them for themselves
(see eg, HMA v dayes, 1973 SLT 202 at p 205). ,

87Robertson, (1849) J Shaw 186; McGall, (1849) J Shaw 194. In neither
case 18 it reported that expert evidence of comparison was led,
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but that danger should be guarded against by emphasis upon the customary
direction to the jury that their decision must be based only upon the
evidence which they have heard. If the foregoing views are accepted,

the matter will require formal regulation.

68
17.22  (7) _Foreign law. Some recent cases in which the court
‘ 69
relied on expert evidence of foreign law are noted below. . Cases

on the requirement of corroboration of such evidence have already been

. 70
noticed,

5. Assessors, men of skill and court experts

17.23 Information which the court requires on matters which call for
some specialised knowledge or experience may be communicated tb,thé
court by expert witnesses, or by assessors, or by men of business or
men of skill. It is thought that the rules as to remits to men of

: 71
business or men of skill do not call for comment here. Two minor

points relating to assessors, and the question whether there should
be any procedure for the appointment of court experts, redquire to be

briefly noticed,

72 )
17.24 (1) Assessors. The function of assessors is similar to that

of/

GBWalkers, para 415; G W [Wilton], "Reminiscences of the Scottish Bar:
Counsel as Experts", (1953) 69 Sc L Rev 73.

693cottish National Orchestra Society v Thomson's Executor, 1969 SLT
325; Galbraith v Galbraith, 1971 SC 65; Bain v Bain, 1971 5C 146;
Broit v Broit, 1972 SLT (Notes) 32.

Para 17.14 above.

Tlsee Maclaren, Court of Session Practice, pp 406, 839, 340, 861, 8068;
Thomson and Middleton, Manual of Court of Session Procedure, pp 397-400;
bobie, Sheriff Court Practice, pp L/3-176; Lewis, Manual, pp l41-146,

72 ————— .

Maclaren, Court of Session Practice, pp 542~543; Thomson and Middleton,
Manual of Court of Session ?focedure, pp 159, 166~167; Dobie, Sheriff
Court Practice, pp 185-188. As to the duties of a lay magistrate's
legal assessor, see Alexander v Boyd, 1966 JC 24, For England, see

A Dickey, "The Province and Function of Assessors in English Courts",
(1970) 33 MLR 494.

70
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of expert witnésses to the extent that they are sources of information

on matters concerning their own special skill or knowledge; .but they

are not called by the parties, are not sworn, and caannot be cross—examined.
When an assesgor s8its in the Court of éession, the presiding judge must
make a note of the questions submitted to.the assessor and of his answers

' 72a '
thereto and cause it to be lodged in process; but otherwise, and in

other courts, the advice of an assessor is sought and given in private,
and disclosed to the parties only at the court's discretion. In the Court

of Session, assessors may sit in causes arising out of or relating to

. s 73 74
maritime matters and in patent actions. In any other cause the Court

. . . 15
uay summon an assessor on the joint request of the parties. In causes
arising out of collisions at sea, where the Court is assisted by a nautical
assessor at the proof, the parties may not lead expert evidence of nautical
76 . ' . e '

matters, - In other cases, if an assessor is sitting, only one expert may
be led by each side on any matter within the special qualifications of the

. | 77
assessor, unless leave is obtained on special cause shown.  The
Scottish Court of Criminal Appeal has never used its power to appoint an

78 . . s . .
assessor, In the sheriff court, provision is made for nautical

assessors/

2apc 45,

73Nautica1 Assessors (Scotland) Act, 1894 (57 and 58 Vict cap 40), as
amended by the Administration of Jusitce (Scotland) Act, 1933 (23 and
24 Geo V, cap 41), sec 39 and Sched; R C 37, 39-46. An application
for an assessor is a useful device for avoiding jury trial in personal
injury cases: Prior v Kelvin Shipping Co Ltd, 1954 SLT (Notes) 11;
Williamson v Richard Irvin & Sons Ltd, 1960 SLT (Notes) 34.

74patents Act, 1977, (cap 37), sec 98(2); RC 37, 39-45. ,

T5Administration of Justice (Scotland) Act, 1933, sec 13; RC 38, 39,
41-45, g

7orc 146,

TIRC 42, Two experts would presumably be permitted where the essential _
fact in dispute is a matter of technical science: see para 17.14 above.

780riminal Appeal (Scotland) Act, 1926, sec 6(e); 1975 Act, sec 252(e).
See Carraher v HMA, 1946 JC 108, at p 118,
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assessors under the Act of 1894, for assessors with special knowledge and
experience of problems connected with race relations in proceedings

79 -
under the Race Relations Act, 1976, and for assessors at inquiries under

the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act, 1976.80

There is no sheriff court rule forbidding the calling of expert evidence
in ship collision cases where an assessor is sitting, but there may be
a practice to that effect in all cases relating to maritime matters in

- 81
view of the observations of Lord Hunter in The Bogota v The Alconda.

17,25 (a) Admiralty actions. It may be that these prohibitions

on expert evidence of nautical matters could with advantage be replaced
by a more flexible rule, In Adwiralty actions in England it lies

within the discretion of the court whether or not to admit expert evidence
when the judge sits with a nautical assessor. The Law Reform Committee
described the practice in these terms:

"The established practice in Admiralty actions is not to allow
the parties to call expert witnesses as such upon matters of
general seamanship; but it is to be borne in mind that in
this kind of case the main witnesses of fact on each side are
usually themselves experts in this general field., Leave,
however, is given to call experts in cases involving special
types of vessels or equipment about which more esoteric
knowledge or experience is needed in order to form a reliable
opinion."82

17.26  (b) Parties' joint request. It is thought that the provision

enabling the Court of Session to summon an assessor on the joint request

. 75 . .
of the parties = has been seldom resorted to in practice, and need not

be/

75Administration of Justice (Scotland) Act, 1933, sec 13; RC 38,

39, 41-45,
791976, cap 74, sec 67(4).

801976, cap 14, sec 4(6).
811923 sC 526, at pp 542-543.
821re 17, para 9.
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be extended to the sheriff court unless on the general principle of

83
uniformity of procedure in areas of concurrent jurisdietion.

) 83a . . . .
17.27  (2) Court experts. It i1s sometimes maintained that the system

whereby in a%versary procedure each party adduces its own expert evidence
is objectionable for two reasons. First, the expert tends to display
partisanship in favour of the party calling him; and second, a
disagreement between experts may present an insoluble problem for the
court., It is therefore sometimes suggested that the court should appoint
its own expert, because he would be seen to be independent, and because
"obviously it calls for an expert to choose between experts."84 In
countries whose procedure is that of the civil law, the court is permitted
to select experts to inform it of their opinion based on their own
particular knowledge and experience.85 Recently, in countries whose practice
is based on an adversary rather than an inquisitorial system, the question
whether the device of the court experts should be adopted has Deen widely
discussed, It is not generally employed in Scotland,86 where conflicts of
opinion between experts are adjudicated upon frequently and apparently
without embarrassment by both judges and juries. The respective functions
of the parties' experts and the court were explained in these terms by
Lord President Cooper:

"fheir [ie the experts'] duty is to furnish the judge or jury -

with/

83See para 1,02 above.

83agee J Basten, "The Court Expert in Civil Trials - A Comparative Appfaisal“,
(1977) 40 MLR 174.

84Williams, Proof of Guilt, pp 126-123,
854 A larmelmann, “Expert Evidence", (1947) 10 MLR 32.

A rare example, if not a unique case, is Irvine v Powrie's Trs, 1915
SC 1006, where the Professor of Chemistry in Edinburgh University was
appointed by the Court for the limited purpose of supervising the
parties' experts while they removed specimens of paper and ink from a
registered deed which the pursuer sought to reduce on -the ground of
forgery.
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with the necessary scientific criteria for testing the
accuracy of their conclusions, so as to enable the judge or
jury to form their owm independent judgment by the application
of these criteria to the facts proved in evidence. The
scientific opinion evidence, if intelligible, convincing and
tested, becomes a factor (and often an important factor) for
consideration along with the whole other evidence in the case,
but the decision is for the judge or jury."87

It must be acknowledged that there are cases where it is necessary or
desirable for an expert to express his opinion on the issue which the
judge or jury have to decide,88 but that does not mean that the courts
‘necessarily accept such an opinion without evaluating it for themselves.
Thgre are sevéral reported examples of the Scottish courté' willingness
and ability to resolve technical issues which have been the subject of

89
expert evidence. In Lyle & Scott Ltd v Volsey Ltd, an action for

infringement of a patent, Lord Hill Watson emphasised that the
construction of the specification is for the court, and not for the
witnesses, In R & J Dempster Ltd v Motherwell Bridge and Engineering

90
Co Ltd Lord Wheatley said:

"I do not conceive it to be the function of the court to sit
as a skilled arbitrator in accountancy to determine the
niceties of accountancy methods provided by competing and
conflicting experts, Rather I deem it to be the Ffunction

of the court to consider whether the evidence for the pursuers,
tested by the criticisms of the defenders' expert, provides '
on a balance of probabilities a fair basis of assessment

or whether the alternative approach of the defenders,
correspondingly tested, produces a fairer result."

The Lord Ordinary's resolution of a question of Swedish law in Scottish
91
National Orchestra Society v Thomson's Executor affords a further

example.

17.28 It may therefore be said that the Scottish courts traditionally

adopt/

87pavie v Magistrates of Edimburgh, 1953 SC 34, at p 40,

8835ce paras 17,03=17.10 above.

891955 SLT 322, at p 323, following British Celanese Ltd v
Courtaulds Ltd, (1935) 52 RPC 171, Lord Tomlin at p 196.

901964 SLT 113, at p 121; not reported in 1964 SC 308.
1969 SLT 325.
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-

adopt a discriminating approach to the assessment of conflicting expert
evidence, and thus are accustomed to resolve technical issues without
excessive difficulty., If it is accepted that that is so, there may be
little need for a "court expert" system in Scotland. The eXperienée
and opinions of the system which are found in other jurisdictions with
an adversary procedure are nevertheless summarised here. In England
there has been provision in the Rules gg the Supreme Court since 1934
for ghe qppo%gtment of a court expert, but the procedure has beeg
lictle used, and the Law Reform Committee have concluded that the
introduction of a general "court expert” system is not desirable,
except in custody cases, where they consider that the court should be
able to obtain a medical report by an expert appointed by the court
itself. 1In other cases, they say, the role of a court expert presents
great practical difficulties, in relation to the method of his
appointment, the manner in which he would inform himself and report
where the relevant facts are a matter of controversy, and the extent to
94
which his report could be challenged. In the United States, under tne
federal criminal procedure, the trial judge is permitted to select an
expert in addition to the experts called by the parties; but, once again,
the rule is seldom used. It nevertheless forms the basis for rule 706
of the Federal Rules of Evidence which provides that the judge may
appoint an expert of his own motion, or on the application of one or

both of the parties, and the expert may be cross—examined by any party

to/

2 .
2 Now RSC 1965, Ord 40, rules 1-6.

See In re Saxton, decd, [1962] 1 WLR 968, Lord Denning M R at
p 972; The Supreme Court Practice, 1976, i, paras 40/1-5/1,

40/1-6/2.
LRC 17, paras 13-16,

94
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to the action. The justification of rule 706 was explained by the
Advisory Committee in this way:

“The practice of shopping for experts, the venality of some
experts, and the reluctance of many reputable experts to
involve themselves in litigation, have been matters of deep
concern. Though the contention is made that court-appointed
experts acquire an aura of infallibility to which they are

not entitled, ... the trend is increasingly to provide for
their use. While experience indicates that actual appoint-
ment is a relatively infrequent occurrence, the assumption

may be made that the availability of the procedure in itself
decreases the need for resorting to it., The ever-present
possibility that the judge may appoint an expert in a given
case must inevitably exert a sobering effect on the expert 95
witness of a party and upon the person utilizing his services."

. .95
That reasoning commended itself to the Ontario Law Reform Commission

and the Law Reform Commission of Canada which, like that of Ontario,
has recommended a provision for the appointment of court experts. The
Canadian Commission observed:
"... if properly used the section could assist the court in
reaching the truth by providing an expert who was not biased
by the desire to satisfy the party calling him ... Not only
should the possibility of a court-appointed expert curb the
over-zealous partiality of partisan experts, but also the
possibility that a partisan expert might be called should be

sufficient to minimize error on the part of the court-
appointed expert,"96

If it is thought that the dangers referred to by the American and
Canadian reformers are also of significance in Scottish praétice,
consideration should no doubt be given to the introduction of a "court
expert" system and the resolution of the practical difficulties mentioned
by the English Law Reform Committee, It may be thought, on the other
hand, that the expert witness, notwithstanding such criticisms as may be

made/

Federal Rules of Evidence, 28 USCA, rule 706, Advisory Committee's

Note, cit Ontario Law Reform Commission, Report on the Law of
Evidence, p 164,

961, aw Reform Commission of Canada, Study Paper no 7: Upinion and
Expert Evidence, pp 36=37.
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made, is probably the best means compatible with the adversary system
of furnishing the judge and jury with information on matters calling

- 97
for expertise.

6. Disclosure and exchange of experts' reports

15.29 In several jurisdictiéns which have.an adversary system of

procedure, considerable attention has been given in recent years to the

adoption of various procedural devices with the objectives of reducing

to a minimum the matters of expertise which are in issue at the trial

and eliminating from the trial as far as possible the element 6f surprise,

With the former objective in view, the Grant Committee stated that it was

desirable that matters which are not in dispute should be identified by
98

minutes of admission, by certificates, or in pleadings, and the

Thomson Committee recommended that in eriminal cases the Crown should

take the initiative in reaching agrgsment on matters to be covered by

minutes of admission and agreement, The Scottish courts favour the

savings in time and expense which result fromlthe use of joint miuutes

of admissioﬁs; and in a case where a party led evidence from two

medical consultants on the matter in which tie ﬁarties were not at issue

the Lord Ordinary refused to certify the two consultants as expert

witnesses and directed that the fees paid to them were not to be charged

against the opposing party, being of opinion that an attempt should have

been made to ascertain what, if any, medical issue was between the

parties/

97See Cross, p 306,

Grant paras 532-533., On the form of joint minutes relating to hospital
records see lMcHugh v Leslie, 1961 SLT (liotes) 65.
Thomson, para 36.04.
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- 1
parties and to obtain a joint medical report and so avoid expense.

17.30 There is now a question whether the civil courts should do more
than euncourage the use of joint minutes of admissions, and should, ﬁith
the object of eliminating surprise as well as that of narrowing the
matters in issue, require to any extent the disclosure and exchénge of
experts' reports. In other jurisdictions recomsendations on this matter
have been made by a number of bodies including‘the Evershed Committee,
the Law Reform Committee, the-Ontario Attorney-General's Comnittee on
Hedical Evidence in Court in Civil Cases, the Ontario Law Reform
Commission and the Advisory Committee on Federal Rules of Civil Procedure
in the United States. The recommendations of all these bodies are

imbued wi;h a concern to avoid injustice by minimising the element of
gurprise in relation to expert evidence. Of the two theories about the
object and methods of litigation which are discussed in the introduction
to Chapter 24 below (paras 24.01-24.06), they preferred the "cards on the
table" theory to the "trial by ambush” theory. As to Scottish criminal
proceedings the Thomsén Committee, while not dealing sPecifiéally with
experts' reports, expressed the view that in general Crown precognitions
should not be made available to the defence, and that_defence precognitions

2
should not be made available to the Crown. A rule requiring the disclosure

' 3
of experts' reports in criminal cases was included in the Draft Code, but
it attracted little support. Et is clear that such a rule Wwuld be a
radical departure from the principles of Scottish criminal procedure.

The following paragraphs are concerned with civil cases only.

17.31/

Lyyton v dational Coal Board, 1965 SLT (Notes) 24.

2Thomson, paras 17.12-17,14,
Draft Code, art 2.4(c).
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17.31 The Lvershed Committee approached the matter in this way.

"Para 289, In certain classes of cases the evidence of expert
witnesses is necessary to explain the working of a machine or
describe some process or other technical matter. Without their
assistance counsel might not be able even to explain the case
to tiie Court. At present, the reports and proofs and also the
plans and drawings of such experts are privileged., They are not
disclosed until the expert goes into the witness box except
perhaps in the course of cross—examination. Much time is
frequently wasted in cross~examination by counsel trying to
understand what the expert witness for the other party is
really saying and mastering the technical details of his
evidence. A party is apt to rely on his expert's evidence

as producing an element of surprise. This often leads to a
waste of time and does not assist the Court in coming to an
accurate decision as to the facts. The element of surprise

is no doubt good tactics under the Rules as they exist at
present and on the principles generally adopted today in
contesting cases. In our view this element of surprise does
not conduce to decisions in accordance with the true facts.

The more this element is eliminated, the more correct is .
likely to be the judpment of the Court. It is, therefore,
eminently desirable that each party should know what is the
expert evidence to be called for the other side.

Para 270, /e recommend that the evidence of an expert
silould not be receivable in evidence unless a copy of uils
report has been made available for inspection by the other
side at least ten days before the trial, unless for special
reasons the Court or a Judge otherwise orders., This Rule
should also apply to experts' planms, drawings and sketches.
The majority of the witnesses before us agreed with this
suggestion. It would save time at the trial, reduce the
element of surprise and in soue cases might lead to agreement
between the experts, if not in full, at least as to a
considerable portion of their roports."# :

17.32  The Evershed Committee specified that its views respecting
expert evidence in general ought to be applicable to medical witnesses
iu personal iﬁjﬁry actions. No medical evidence would be receivable

at trial uﬁlesé a copy of the witness's report had been previously nade

. , R
available to the other side.” A Report of a Joint Comiittee of the Bar,

tiie/

h .. . ' .
*Final Report of the Committee on Supreme Court Practice aud Procedure -
_ (1953 Cand 3378), paras 289-290,

DIbid, para 352. See also para 320(14) regarding this requirement
for all experts,
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the Law Society and the British Medical Association fully supported the
recommendations of the Evershed Committee respecting the exchange of
medical reports, subject to the qualification that it be implemeﬁted
only after the more general recommendation applicable to expert evidence
as a whole had been considere.d.6 Order 30 was added to the Rules of
Practice in 1954 to give effect to these recommendations of the Evershed
Committee7 but, since it provided that no information or documents
which are privileged from disclosure should be required to be given or
produced, the Committee's attempt to secure the exchange of experts'
reports before trial was "almost completely nullified".8
17.33  1In 1968 the Winn Committee made two recommendations as to the
simultaneous exchange of medical repofts in personal injury cases,
First, they strongly recommended that whenever tlhe defendant proposed
to c#ll a doctor or tender any medical report about the plaintiff the
report of the doctor who examined on the defendant's behalf should be
required to be exchangeq for the report made by the docFor advising the
plaintiff: the reports to be exchanged should be only those repofts
which it was inteanded to tender as or use iﬁ evidence, Second, except
in a case where there was no order for exchange of reports (eg where
the defendant had declared his intention of alleging that the plaintiff
was or had been malingering), no oral evidence should be received at
the trial from a medical witness unless the substance of it had been
supplied in writing to the other party not less than 28 days before any
date fixed for trial or, where there was no such date,‘at a reasonable
9 .

time before trial.

17.34/

6R.eport of the Joint Committee on Medical Evideance in Courts of Law.
7RSC (Summons for Directions) 19543 see now RSC 1965, Ord 25, esp r 6;
Causton v Mann Egerton (Johnsonms) Ltd, [1974] 1 WLR 162.
8ote in (1955) 71 LQR 314 on Worrall v Reich, [1955] 1 QB 296.
Report of the Committee on Personal Injuries Litigation (1968,
Cimnd 3691), paras 278=282.
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17.34  In the same year Sir Roger Ormrod published an article  in

which he recommended that all parties in civil or criminal cases should
be obliged by rules of court to disclose, well in advance of trial, the
reports of all scientific witnesses whom they intend to call, unless
otherwise directed by the court; and that it should be nmade clear that
all expert witnesses have the right to consult together regardless of
the wishes of the parties or their legal advisers, He considered,
however, that the best solution to the problems of communication and
mutual distrust between lawyers and experts,

"which would satisfy both scientists and lawyers would be

the express adoption by all scientific witnesses of some

of the conventions which rule the [English] Bar. It is

Customary to disclose in advance to the opponent a list of

cases to be referred to in argument and it is the duty of

the advocate to call the attention of the court to any

reported decision which in any way is against the submission

which he is making., Tt should be the right and duty of

experts to exchange their reports before trial and, if they

wish, consult together and it should be a rigorous obligation

on all experts to give the Court, as clearly as they can, the

limits of accuracy of their evidence, whether it is experi-

mental or theoretical, and to disclose, if it be the fact,

that otier views exist in their profession. It should also

be their duty to the court, to indicate what inferences cannot

properly be drawn from their evidence,"
17.35 1In 1970 the Law Reform Gommittee made the following
recomnendations. Any compulsory pre-trial disclosure of experts'
reports should be limited to cases where the report may be expected to
be based on agreed facts, or on facts ascertainahle by the expert from
his own observation, or which are within his general professional
knowledge and experience. They considered that expert medical evidence
would in the great majority of cases of personal injury actions fall

into that category, and accordingly recommended that, as a general rule,

reports/

10 : :
"Scientific Evidence in Court", [1963] Crim LR 240,
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reports of expert medical witnesses upon whose evidence a party intends
to rely should be.subject to compulsory disclosure and exchange before '
the hearing: the onus of showing that this course was inappropriate .
in the circumstances of a particular case should rest upon a party
seeking to avoid disclosure. A party should be entitled to require the
attendance, if he is available, as a witness of a medical expert whose
report has been disclosed by an opposite party as being a report on
which that party intends to rely. But the disclosure of medical reports
should not normally be ordered in actions for medical negligence. As
to these, and as to the reports of non-medical experts, compulsory
disclosure of the reports should be capable of being ordered, but only
on the application of the party seeking such disclosure, and the onus
should be on that party to show that such disclosure is appropriate.

In all cases, the expert, if called as a witness, should not be allowed
without good reason to depart in his examination-in-chief from the
substance of his report, and a party should be entitled to put in
evidence an expert's report disclosed by an opponent.11 The Law
Reform Committee's recommendations were implemented by section 2 of the
Civil Evidence Acg, 1972,12 and rules of court which were introduced

in 1974.13 |

17.36 In Ontario in 1965 the Report of the Attorney-General's
Committee on Medical Evidence in Court in Civil Cases recommended that,
in actions involving personal injuries, an exchange of medical reports
between the parties ought to be a prerequisite to calling medical

testimony/

ype 17, pp 31-32.
121972, cap 30.

13Rsc Ord 25; Ord 38, rr 37 and 38.

RE 68917 BL(477)



testimony. The Committee emphasised that their recommendations were
"designed to improve the administration of justice and to reduce the
inconvenience to the members of the medical profession." The Ontario
Evidence Act was consequently amended to make compulsory the exchange of
medical reports intended to be used by the parties at the‘trial. Thé

Ontario Law Reform Commission subsequently recommended the compulsory

14
exchange of both medical and non-medical experts' reports.

17.37 Under the Rules of Practice of the Federal Court of Canada a

full statement of the proposed evidence-~in-chief of an expert witness

must be put into the form of an affidavit or other written form and a
15
copy must be filed and served at least ten days before the trial,

The Law Reform Commission of Canada has proposed a provision dealing with
the prior disclosure of expert evidence in the following terms:

"A person shall not testify as an expert unless the party who
intends to adduce the evidence has given reasonable notice

to all other parties and furnished at the time of that notice
the name, address and qualifications of the witness, the
substance of the proposed testimony and a summary of the grounds
for each opinion and inference proposed to be given,"

In their study paper the Commission explain the rationale of their
proposal in these terms:

"Under the common law expert witnesses are permitted to
testify without disclosing prior to trial the substance of
their testimony. This opportunity for surprise at trial
weakens the effectiveness of the adversary system. One of
the most important premises of that system of fact-finding
is that each party in the dispute will be able not only to
present his own case in its most favourable light but will
also be able to thoroughly challenge his opponent's case.
But particularly with expert evidence, which is based on
knowledge not possessed by the ordinary lawyer, it is

extremely/

14See Ontario Law Reform Commission, Report on the Law of Evidence,
15PP 165-171.
Cit Ontario Law Reform Commission, n 14 supra, p 169,

Law Reform Commission of Canada, Report on Evidence, Evidence Code,
section 72.
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extremely difficult to effectively probe for weaknesses

without advance notice of its substance and an opportunity

to prepare. If we are to continue to provide expert assistance
to the trier of fact by eliciting testimony from experts

called by each party, the effectiveness of the adversary

system demands prior disclosure. Prior disclosure might also
shorten the time spent at trial by permitting early identifica-
tion of the areas of actual controversy; tiis should reduce
the number of matters of expertise which need to be litigated
at the trial and might lead to agreed reports and obviate the
necessity for the attendance of expert witnesses at trial."}7

17.38 In the'United States, the Federal Courts have amended their
rules in order to minimise the element of surprise in the case of expert
evidence, by permitting a liberalised discovery by both parties of their

- 18
opponents' expert witnesses.

17.39 It must be observed, however, that although there has been a
recent trend in England, Canada and the United States to require by
statute mutual disclosure of expert evidence prior to trial, judicial and
professional opinion has not been entirely favourable. In Worrall v
Reich the Court of Appeal seemed to approve the purposes of the Order
which was designed to implement the recommendations of the Evershed
Committee, Jenkins L J saying:

"The object of these provisions clearly is to ensure so far as

possible that the parties (to use a colloquialism) put all

their cards on the table, so that the real issues between them

emerge, and the amount of evidence necessary to be given,

whether documentary or oral, may be limited to matters which

are really in issue and seriously contested by the parties."

But in In re Saxton deed Lord Denning M R said that the voluntary

disclosure of reports by agreement

is the familiar practice in all cases where experts are
called, such as patent cases, Factory Act cases (where

engineers/ .

17Law Reform Commission of Canada, Evidence Project, Study Paper no 7:
Opinion and Expert Evidence, pp 34-35.

18Federal Rules of Civil Procedure, 23 USCA, rule 26, cit Ontario’
Law Reform Commission, n 14 supra, pp 169-170,

19 T

[1955] 1 OB 296, at pp 293-299. See para 17,30, ante.
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engineers are employed) and personal injury cases (where
doctors are employed), The reports of experts are often
exchanged by agreement, but no compulsion on either side

is exercised: see Worrall v Reich. The reason is because,
to our way of thinking, the expert should be allowed to give
his report fully and frankly to the party who employs hin,
with all its strength and weakness, and not be made to offer
it beforehand as a hostage to the opponent, lest he take
unfair advantage of it. In short, it is one of our notions
of a fair trial that, except by agreement, you are not 20
entitled to see tneé proofs of the other side's witnesses."

It has been said, however, that the fears expressed by Lord Demning have
not been justified by the practice in Ontario andlin the Tederal Courts

of Canada.

17.40 The Law Reform Committee's Seventeenth Report was signed.by

e R J Parker,'QC {as he then was), r David Hirst, QC, and ilr ¢ W R Horléy

22 .
subject to the views which they expressed in a Note of. Dissent. They ¢1d

not oppose the introduction of some system for compulsory disclosure of
wedical reports in personal injury cases if a satisfactory procedure could
be devised, They pointed out, however, that the introduction of some
procedure for compulsory disclosure and exchange in other cases had beeu
opposed by the General Council of the Bar, the Law Society and the British
Insurance Association. As to the disclosure of medical renorts in
personal injury cases, they said that the practice of exchanging these
informally, where parties considered that there was some prOSpect of
reaching agreement, resulted in the elimination of oral expert evidence in
the majority of personal injury cases, so that a provision for compulsory
disclosure woﬁld deal oniy with a ininority of the cases which carne to trial.
In otaer cases, non-medical expert evidence was seldom agreed because the

facts/

20199621 1 WLk 963, at p 972.

2lontario Law Reform Commission, Report on the Law of Fvidence, » 171,
22 '
LRC 17, pp 41-47.

RE 68917 BL(480)



facts on which the experts were to report were usually in diépute, or
there was a clear confliet of expert opinion. There was no evidence of
time wasted on non-controversial matters, or ill-preparation on matters
truly in issue, because it was very often naceésary for an expert to
explain and elaborate even a non-controversial matter if the court was
fully to understand its significance, and bécausa it was rare that the
real natters in controversy were not perfectly well known to both sides
before trial. Any tiwe which might be saved by eliminéting evidence

o1 non—-controversial matters would be more than outweighed by thae extra
time and thus extra cost involved in pre—-trial preparation and in
covering the issues which remained in controversy, because it would be
the duty of a party's solicitors, when they had seen the opposing
expert's report, to make all manner of enquiries for the purpose of
assembling material for cross—examination. Iloreover, the elaborate
preparation involved would to a large cxteat rémove the element of
spontaneity from the expert's evidence, and experience showed that it
was often, even in 4 matter of expertise, the really spontaneous answer
which afforded the wost reliable gzuide to the truth., As to the nature
of the change proposed by the majority, the dissentients pointed out
that the proposal was that a party should be compelled to walve the
privilege from production of his report if he wanted to call evidence:
that went a long way to the abolition, solfar as it related to expert
evidence, of a privilege which was fundamental to the adversary system
audrhad stood unchallenged and substantially uncriticised for a very
long time. Further, the defendant would no longer have the'right to
decide only at the close of the plaintiff's cése whetliier he would call
any, and if so, what, evidence: in order to preserve his right to call

evidence/
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evidence on a matter of expertise he would have to disclose his expert's
report, and the plaintiff's expert would then be forewarned to meet the
cross—examination.,

17,41 The dissentients also criticised the practicability of the
majority's proposed scheme, As to personal injury cases, they proposed
that compulsory disclosure should be dealt with

"not by an elaborate procedure which interferes with the law of
privilege and the defendant's right to have the case agaiunst
him fully proved, but by a simple provision that, if an order
were made and not complied with, the court should have the
power to award costs on an indemnlty basis against the
defaulting party in respect of time wasted on adducing
evidence on non-controversial matters, or the unnecessary
attendance of witnesses. The order would be automatic in all
cases so far as expert evidence of diagnosis and prognosis
was concerned, no test being necessary, and would fix a date
reasonably near to trial when the parties were really in a
position to gudge whether there was good reason for refusing
to comply."

It may be noted that the majority recommended a modified version of
their proposed procedure for personal injury cases in the county courts.
They recommended that there
"the general rule should be that in personal injury cases
expert evidence should not, subject to the judge's overriding
discretion, be admissible unless its substance has been
previously disclosed; where a medical report has been
disclosed, it should be admissible whether or not the naker,
though not called, is available as a witness and without
the party seeking to rely on the report being required to
give any notice of his intention to do so."24
17.42 It is clear that the question whether experts' reports should
be compulsorily disclosed and exchanged, and if so to what extent,
involves the consideration of important questions of principle and
procedure. In the foregoing paragraphs an attempt has been made to

do no more than indicate the ideas which underlie the trend of reform

in/

23

LRC 17 47.
24 + P

LRC 17, paras 68~6%, p 32,
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in other jurisdictions whose system of procedure is to some extent
similar in principle to ours. Before any recommendation is made as to
possible changes in our own law, it will be necessary to ascertain the
views of all those who have é wide experience of a great variety of
cases involving expert evidence in the Scottish courts,

7. Evidence of identification

17.43 Evidence of identification is sometimes Cbnveniently discussed
in the context of evidence of opinion, evidence of identity of pefsons
or of things being a matter of opinion and belief, depending for i£9'
weight upon the soundness of the comparison made in the mind of the
witness between a person or thing recognised on one occasion and the
person or thing recognised on another.l In this chapter it is

proposed to discuss briefly.certain recommendations on the sﬁbject

in Chapter 46 of the Second Report of the Thomson Committee, and in the

Report on Identification Procedure under Scottish Criminal Law by a

Working Group under the chairmanship of Sheriff Principal W J Bryden,

CBE, QC.  Evidence of previous identification is considered in
Chapter 19 of the present Volume, as an aspect of the law relating to
Hearsay.

17.44 The Thomson Committee dealt in Chapter i2 of their Second
Report with the procedure for the holding of identification parades by
the police prior to the appeérance in court of the accused person.

In Chapter 46 they considered the procedure for the identification of
the accused at his trial, and in Chapter 63 made the following
recommendations:

"Identification/

1Lewis, Manual, p 50.
21978, Cmmd 7096.
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"Identification in the routine case

132 In summary cases a new procedure should be introduced
whereby where a person has been charged by the police there
should be a presumption that the person who answers the
complaint is the person who was so charged and that fact would
be held as admitted unless challenged by preliminary objection
before his plea is recorded (paragraph 46.08),

Ldentification in the crucial case
133 In indictment cases the procedure should be:

a. if the defence indicate at the first diet that
identification is to be an issue in the case, the
Crown must arrange for an identification parade to
be held in respect of each witness who will be called.
upon to identify the accused and who has not already
attended such a parade and it will not be competent
for the Crown to lead at the trial evidence of
identification other than evidence of identification
at such a parade. If the defence do not so indicate
at the first diet, the procedure for identification

~at the trial will remain as at present subject only
to the recommendation we make at 134 below.

b. where an identification parade has been held at
wvhich -a witness did identify the accused, when that
witness is giving evidence at the trial and has
confirmed that he did so identify a person at the
parade, it should be competent for the prosecutor to
ask whether the accused in the dock is that person
(paragraph 46.11),.

134 In any case in which a witness has viewed an identification
parade and has failed to identify the accused it should not be
competent for the Crown to ask the witness to identify the
accused in court (paragraph 46.13),"

17.45 The Working Group agreed with the Committee's recommendation .
3 : .
132, which was designed to deal with problems of identification by the

4
police in routine cases. The proposed procedure would not, of course,

eliminate the necessity of proving that the person who was charged was

the/

cund 7096, paras 5.17, 6.74.

4'J.‘homson, para 46.00.
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the peréon who committed the offence. The Working Group also made a
suggestion, although not a formal recommendation, on the lines of
recommendation 133b, but made no distinction in this respect betweén
solemn and summary procedure., It seems desirable to reduce to the
necessary minimum any differences between the two procedures as to the
rules in relation to identification,

17,46 Recommendation 133a appears to be open to objection not only
because it draws a distinction between summary proceedings and
- Proceedings on indictment, but also because it distinguishes between
cases where "identification is to be an issue" and those where it is not.,
It is submitted that there is no sound basis for the latter distinection:
identification is necessarily an issue in all cases, unless admitted -
in a minute of admissions. It is a crucial fact which requires to. be
proved by the Crown before there is in effect any necessity for the
accused to deny the offence in any other way than by formally tendering
a plea of not guilty. Under the Committee's proposals identification
will still require to be proved, unless a minute of admissions is -
lodged, even in cases where the defence do not indicate that
identification is to be an issue in the case.

17.47  Recommendation 134 was not supported by the Working Group. It
appeared to them to erode the importance of identification on oafh.

They felt that it was of paramount importance to protect the witness's
right to change his mind at the time of the trial aﬁd either identify
the accused or correct a wrong identification; and to protect the
jury's right to have such evidence placed before it. Cross—examination,
they considered, could bring out the value (or lack of it) to be

5
attached to such evidence in tine particular circumstances. It is

submitted/

S¢mmd 7096, para 5.16.
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submitted that the Working Group's view is to be.prefefred. Ihe_éxisting
procedure for the identification of the accused in court is admittedly
somewhat unsatisfactory, because of the conspicuous position of tne accused
in the dock; but it is desirable to admit it in all cases. A frightened
or recalcitrant witness may identify an accused in court although he might
not be prepared to do so at an identiffcation parade. And the failure or
refusal by a witness to identify in court may sometimes be very significant,
particularly in cases of intimidation. Where the court identification is
of doubtful quality the presiding judge will generally warn the jury
against the too ready acceptance of such evidence, folloging the Practice
dote by the Lord Justice-General dated 18 February 1377.

17.48 In their chapter on proposed changes in pre-trial procedure the
Working Group appear to envisage, but do not formally recommend that if at
tie triai_the defence objects to the admission of evidence on the ground
that it was obtained as ? result of a breach of the Scottish Home and Health
Department Parade Rules, the judge should hear the evideuce objected to,
and the circumstances in whiclh it was obtained, in the abseuce of tie jury.
They say that if, at the conclusion of this "trial within a trial", he
finds that there has been a material breach of the Rules and that it would
be unfair to the accused to allow the evidence obtained to be placed before
the jury, he will no doubt sustain the objection. If, on the other hand,
he finds that there has been no breach of the Rules, or no substantial
breach, he will probably repel the objection. If, however, he has any
doubt about the watter he may allow the evidence to be heard subject to an

appropriate/

6, . . .
7Pr:l.nted in Cnnd 7096, Appendix H.
An extract from these is printed in Cmnd 7096, Appendix D.
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appropriate direction in his charge; by which time, of course, all
the evidence in the case will have been put before the jury.

17.49  In Chapter 20 of the present Volume the "trial within a trial"
procedure is reviewed in the context of the adnissibility of
extrajudicial confessions, and it is suggested that there is mucﬁ to
be said for leading the evidence once and for all before the jury. It
is submitted that the trial within a trial procedure shoula be either
abolished altogether, or retained only for use on rare occasions in
the exceptional circumstances envisaged in the recommendations of the
Thomson Committee, It is thought that, in view of the criticisms of
the procedure which are made in Chapter 20, it would not be advisable

to extend its use in the manner suggested by the Working Group.
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Chagter 18
PRIVILEGE

1. Introduction

18.01 Privilege, in the law of evidence, is the right of a person to insist
on there being withheld from a judicial tribunal information which might
assist it to ascertain facts relevant to an issue upon which it is
adjudicati.ng.1 In the law of evidence there are several exclusionary
rules, as to the inadmissibility of hearsay, evidence of opinion and the
like, whose purpose is to exclude from the tribunal's consideration
testimony which is considered to be untrustworthy or irrelevant. But

the rules concerning privilege have the effect of excluding evidence which
is generally relevant and veliable, and often likely to have a decisive
impact on the case. Accordingly, to countenance the existence of a
privilege is to accept the imposition of a fetter on the court in the
achievement of one of its most basic functions, the investigation of the
truth. The only justification of a privilege,.therefore, is that there

is some interest protected by the privilege which is more important than
the investigation of the truth.2 This chapter discusses the questions
whether some of the privileges now recognised by the law can be so
justified, and whether there are other interests, not at present

protected by the law, for which a privilege may be justifiably claimed.
18.02 For the purposes of the discussion, the various privileges are

noticed/

1Law Reform Committee, Sixteenth Report: Privilege in Civil Proceedings
2(hereafter cited as "LRC 16"), para 1.
See Cross, p 242; Cowen and Carter, Essays in the Law of Evidence,
PP 240~241; Law Reform Commission of Canada, Evidence Project,
Study Paper no 12: Professional Privileges before the Courts,
PP 12-13; H A Hammelmann, '"Professional Privilege: A Comparative
- Study”, (1950) 28 Can B R 750,
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noticed under the following headings. (1) The first heading is
Privilegea against Self-incrimination, which are considered in relation
to criminal offences and adul;ery. (2) Under the heading of
Privileges in Aid of Litigation there will be found an examination of
the rules relating to the lawyer and his client, and to communications

post litem motam. (3) The section on Privileges in aid of Settlemeant

and Conciliation notices the legal position of statements made ™without
prejudice” and the question whether some form of privilege should be
extended to mediators in mafrimonial disputes. (4) The problems
involved in conferring privilegg in order to prot#ct other relationships
of a confidential character, to which such persons as doétors, ministers
of religion and journalists may be parties, are considered under the
heading Privileges in Protection of Confidential Relationships. The
chapter ends with a brief note on the exclusion of evidence on grounds
of public policy.

18.03 V&rious other pfivileges are considered elsewhere in_this paper.
The privilege conferred on communications between spouses, and the
privilege concerning marital intercourse, are discussed in relation to
civil cases in Chapter 4, and in relation to criminal trials in

Chapter 6. The privilege of the accused against self-incrimination is
considered in relation to his compellability as a witness and in relation
to sections 141 and 346 of the 1975 Act (formerly section 1 of the

1898 Act) in Chapter 5, and in relatiﬁn to extra~judicial confessions in
Chap;er 20,

2. Privilqggs against self-incriminatihn

(1) General

18.04 A witness is entitled to refuse to answer a question if a true

answer/
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answer may lead to his conviction for a crime or involves an admission

of adultery.3 It will be necessary to consider the rationale and

scope of.each of these privileges in turn, but before doing so it will

be convenient to consider a mmber of matters which are common to both.
Finally, baving examined all these aspects of the present law, an entirely
different solution to the problem of the admissibility of self-
incriminating evidence will be considered.

18,05 (a) Prohibition of question. At common law, there is nothing

to prevent a witness from being placed in the invidious position of being
asked a question the answer to which may be incriminating, for the
privilege only prevents answers being given: it does not prevent
questioﬁs being asked. Section 2 of the Evidence Further Amendment
(Scotland) Act, 1874, on the other hand, provides:

", .. that no witness in any proceeding, whether a party to the

suit or not, shall be liable to be asked or bound to answer
any question tending to show that he or she has been guilty
of ﬂdultery cee "4

Similarly, sections 141(f) and 346(f) of the Criminal Procedure (Scotland)
5

Act, 1975 (formerly section 1(f) of the Criminal Evidence Act, 1898 )

provide that the accused

"shall not be asked, and if asked shall not be required to

answer/

3Wh1kers, para 345(s). He may, however, be examined as to whether he has
made a previous statement inconsistent with his earlier ev1dence, not-
withstanding that his answer might lead to a charge of perjury in his
earlier evidence; but he would be entitled to refuse to answer if the
previous statement was made on oath and the question suggested that it

was false: see Dickson, para 1789.
437 and 38 Viet cap 64 (emphasis supplied). The witness may, however,

be asked such questions if he knows the object of his examination and the
statutory protection and nevertheless is willing to be examined:

Bannatyne v Bannatyme, (1886) 13 R 619; M'Dougall v M'Dougall, 1927 SC 666.

361 and 62 Vict cap 36.
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answer, any question tending to show that he has committed,
or been convicted of, or been charged with, any offence
other than that with which he is then charged, or is of bad
character, unless ..."

It is thought that any statutory reformulation of the privilege should
prohibit the asking of the question, making it incumbent on the jgdge to
prevent the question being put to the witness, so that the witness is not
obliged tb decline to answer it.6 It may be assumed that, under phe
conmon law at present, it is not permissible to draw any adverse
inference from the fact that the witness declines to answer the questionm,
since otherwise the privilege would be destroyed.7 It has been held in
cases decided under section 2 of the 1874 Act that the witness's refusal
to answer should not be recorded6 and cannot be founded on;8 and in a
case which involved the consideration of section 5(4) of the F#tal
Accidents Inquiry (Scotland) Act, 1895, which appears to restate the
common law, an averment that a witness, now deceased, had been swﬁrn but
had elected not to give evidence at a fatal accident inquiry has been
held to be irrelevant.g It may be that similar decisions would be
reached under the common law. Dickson, on the other hand, states that

in general the witness's refusal to answer "serves the party's purpose;ﬁo
his doing so and his manner on the occasion "are circumstances which fall
to be considered in weighing the evidence.“ll In any event, whatever the

present common law rule, in practice it may be difficult to prevent a

jury/

361 and 62 Vict cap 36.

6Cook v Cook, (1876) 4 R 78.

/So held by the House of Lords in an English appeal: Wentworth v Lloyd,
(1864) 10 HLC 589, Lord Chelmsford at pp 590-592. But the American
Model Code, rule 233, permits comment by judge and counsel and the
drawing of "all reasonable inferences" by the trier of fact.

84unt v Hunt, 1893, 1 SLT 157. '

9Campbell v Cook, 1948 SLT (Notes) 4.

1°Dickson, para 1789.
11Dickson, para 1790,
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jury or a prosecutor from drawing such an inference and acting upon it,
and the mere asking of the question may cause the witness's reputation
as much damage as the answer. It seems necessary tb keep in view that
the witness's refusal to answer does not necessarily indicate guilt:

"a man may be placed under such circumstances with respect to

the commission of a crime, that if he disclosed them he might

be fixed upon by his hearers as a guilty person, so that the

rule is not always the shield of the guilty, it is sometimes

the protector of the inmocent."12 '
If it were to be accepted that the putting of the question should be
generally prohibited, it would be mecessary to amend such statutory
provisions as section 5(2) of the Fatal Accidents and Sudden Deaths

13

Inquiry (Scotland) Act, 1976, the successor of the Act of 1895 referred
to above, which merely provides: |

"No witness at the inquiry shall be compellable to answer any

question tending to show that he is guilty of any crime or

offence,"

18,06 (b) The role of the _judge. At common law, where a witness is

asked a question the reply'to which may be incriminating, it is ﬁhe duty
of the judge to tell the witness that he need not answer the question.-m
But there appears to be no reported authority in Scotland on the procedure
to be followed where the judge does not intervene when a question is put,
and the witneas objects to answering on the ground that he might be
incriminated if he were to do so. Dickson states that it lies with the
court to determine from the circumstances of each case whether the

question comes within the rule as to self-incrimination; and, he says,

the court will generally be satisfied with the witness's statement that

12)4ams v Lloyd, (1858) 3 H & N 351, Pollock, CB, at p 363.

131976, cap 14. '
14Dickson, para 1789,
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it does, without requiring him to explain how the question bears upon
the charge, for that would often in effect deprive him of his privilege.

It is thought that it must be for the court to decide whether or not

the witness should answer, and to require him to answer unless the court
is satisfied that the answer will tend to place the witness in peril,
having regard to the circumstances of the case, the nature of the

evidence which the witness is called to give, and the ordinary operation

16 ,
of law in the ordinary course of things, There remains, however,

the difficulty that in order to satisfy the court that there are
reagonable grounds for his. fears, the witness may have to disclose some
matters of a damming nature. On that problem Professor Cross makes

the following observations:
"... the danger that the secret must be told in order that
the court may see whether it ought to be kept is inevitably
present when a claim to privilege is made if the worse evil
of allowing the matter to depend exclusively on the claimant's
word is to be avoided. If difficulties were to arise in this
regard, they could no doubt be surmounted by allowing the
witness to make his submission wholly or partially in camera,
or under the protection of an undertaking that no use would be
made of his statements outside the proceedings in which they
were given,"

Any rule as to such an undertaking, other than the present rule that a
prosecution witness cannot himself be prosecuted for the same crime as
' 19 '

that for which the accused is being tried, would involve:éubstantial

problems/

igDickson, para 1730; Walkers, para 345(a).
Cf R v Boyes, (1861) 1 B & S 311; Re Reynolds, ex parte’

Reynolds, (1882) 20 Ch D 294,
17R v Cox and Railton, (1884) 14 QBD 153, Stephen J at p 175:

he privilege must ... be violated in order to ascertain whether it
exists. The secret must be told in order to see whether it ought to
18be kept." ‘ :
19Cross, p 247.

Macmillan v Murray, 1920 JC 13; M'Ginley and Dowds v MacLeod,
1963 JC 11; see Anon, "Socius or Hostigs?" (1963) 79 S¢ L Rev 21.
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problems: as to the way in which the Crown Office would promise immunity,
whether and if so how a promise should be given in civil préceedings to
which the State is not a partﬁ, and the 1ike.20 It has been suggested
that the following rules might be made in England as to offers of

immunity to potential prosecution witnesses: if the judge thinks the
witness has nothing to lose by accepting the offer, he should be compelled
to do so and answer; if the witness accepts the offer and then breaks

his promise to waive privilege, he should again be forced to answer;

if he accepts the offer and waives his privilege the court should be able

20
to forbid his later prosecution.

18,07 (c) Admissibility of answer - (i) Common law. There appears

to be no reported Scottish authority on the admissibility of an incrimina-
ting answer which is given where a claim to privilege has been wrongly
rejected, or where the witness could have claimed the privilege but has
failed to do so., It seems to be settled in England that in the former
case the answer is treated as involuntary and inadmissible in subsequent

21 :
criminal proceedings against the witness, but in the latter case it is

admissible in the same and in later proceedings.zz It is thought

that the same would be held in Scotland in the former case, and in ﬁhe
latter case where the witness had been duly warned by the presiding judge.
A question as to the admissibility of an incriminating answer given in
the absence of a judicial warning was raised but not decided in Graham v

23
H M Advocate.

18.08/

20 ' . .
J D Heydon, "Obtaining Evidence versus Protecting the Accused: Two

Conflicts", [1971] Crim L R 13, at pp 32-33.

21§ v garbett, (1847) 1 Den 236.
22 v Sloggett, (1856) Dears 656.

231969 SLT 116.
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18,08 (ii) Statutory reatrictions on the privilege. A large number

of statutes remove for certain purposes the privilege against self-
incrimination in regard to criminal offences. They empower State
officials to obtain information from citizens under the compulsion of -
punishment for failure to provide it satisfactorily. As to the
admissibility of the information as evidence in subsequent proceedings,
some statutes expressly provide that incriminating answers may be used

24
against the person who gives them, other statutes expressly provide

25
that they may nmot, and others again have no express provision on the
26

matter. In the latter case, the existing legal position appears to be
that if the information has been lawfully obtained and the statute does
not restrict the use to be made of it, it is admissible in subsequent
proceedings.27 Professor J D Heydon has questioned whether the wide
interpretation given by the English courts to statutes compelling

information is reconcilablie with the policies of the privilege against

self-incrimination/

2454 Companies Act, 1948 (11 and 12 Geo VI, cap 38), sec 270 (mot
applicable to Scotland).

25§5 Explesive Substances Act, (1883) (46 and 47 Vict cap 3), sec 6(2),
provides that a witness shall not be excused from answering questions
the answers to which may incriminate him, but that the answers shall
not be admissible in evidence against him in any proceeding, civil or
criminal, except in the case of any criminal proceeding for perjury.
There are similar provisions in sec 123(7) of the Representation of the
People Act, 1949 (12 and 13 Geo VI, cap 48), sec 123(7)(b). See also
Criminal Damage Act, 1971 (cap 48), sec 9 (not applicable to Scotland).

20Eg Bankers' Books Evidence Act, 1879 (42 and 43 Vict cap 11), sec 7
Tgée Williams v Summerfield, [1972] 2 QB 513); Exchange Control Act,
1947 (10 and 11 Geo VI, cap 14), Sched V, Part I, para 1(1), Pt II,
para 1(1) (see DPP v Ellis, [1973] 1 WLR 722); Companies Act,

1948 (11 and 12 Geo VI, cap 38), sec 269; Purchase Tax Act, 1963

(cap 9), sec 24(6) (see Commissioners of Customs and Excise v Harz,
[1967] 1 AC 760); Road Traffic Act, 19/2 (cap 169), sec 168 (held
that it might lead the party of whom information was required to make
incriminating statements which would be admissible in evidence against
him: Foster v Farrell, 1963 JC 46).

273 v Scott (1856) Dears & Bell 47; Foster v Farrell, 1963 JC 46;
Cross, p 248,
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selfvincrimination; and has suggested an alternative approach to the
construction of statutes which may appear to revoke the privilege. The
suggested approach involves balancing the clear polices of the privilege
against the policies of the statute under consideration, some of which
may be clear and some obscuré. In so far as the obscure statutory policies
clash with the clear policies of ﬁhe privilege, the latter prevail;

but if the clear statutory policies clash with those of the privilege,
the former Prevail-zs The question of the proper approach to the
stétutory construction of such provisions does not appear to have been
fully discussed in the Scottish courts. It is thought that it would be
inappropriate to include rules on the matter in a Scottish Evidence Act,
because it is difficult to frame rules of interpretation in acceptable
legislative form and in any event many of the statutes concerned are
United Kingdom measures which have been the subject of persuasive
interpretation or comment in the House of Lords or other courts of

high authority in England. It seems appropriate that the question of
the proper construction of particular statutes should remain within

the province of the courts.

18.09 (iii) Possible new general rule. The general problem of the

admissibility in subsequent proceedings of incriminating statements
made in earlier proceedings has been resolved in Canada in terms which,
it is thought, merit careful consideration. Section 5 of the Canada
Evidence Act, 1970,29 abolishes in Canada the common law privilege in

regard to self-incrimination in legal proceedings but substitutes

certain/

2850e J D Heydon, "Statutory Restrictions on the Privilege against

Self-incrimination”, (1971) 87 LQR 214; also n 20 supra, at pp 31-32.
RSC 1970, c E=10; cit Ontario Law Reform Commission, Report on the
Law of Evidence, p 109.

29
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certain statutory protection, so that while a witness can be compeiled
to answer a question although it may tend to incriminate him or tend to
establish liability in civil proceedings, nonetheless if he clainms
protection under the Act his answer cannot be used against him in any
subsequent civil or criminal proceedings. This provision appears to
provide sufficient protection for the witnesg without obstructing the
investigation of the truth in the proceedings in which his evidence is
required. In Ontario there is a similar provision in section 9 of the
Ontario Evidence Act, and the Ontario Law Reform Commission propose to
remove the necessity for the witness to object to answer in order to

abtain the protection of the section. Section 10 of the Commission's
Draft Evidence Act provides:

"Witness must (1) A witness in a proceeding shall not be
answer questions excused from answering any question upon the
ground that the answer may tend to criminate
him or may tend to establish his liability to
a civil proceeding at the instance of the Crown
or of any person or to a prosecution under any
Act of the Legislature.

Protection for (2) If with respect to a question or a series

witnesses of related questions a witness in a proceeding
objects to answer upon any of the grounds
mentioned in subsection 1 and if, but for this
section or any Act of the Parliament of Canada,
he would therefore be excused from answering,
then, although he is by reason of subsection 1
or by reason of any Act of the Parliament of
Canada compelled to answer, the answer shall not
be used or receivable in evidence against him
in any civil proceeding or in any proceeding
under any Act of the Legislature thereafter
taking place.

Objection to (3) Notwithstanding subsection 2, a witness in
answering a proceeding shall be deemed to have objected to
presumed answer any question the answer to which may tend

to criminate him or may tend to establish his
liability to a civil proceeding at the instance
of the Crown or of any person or to a prosecution
under any Act of the Legislature,™30

18.10/

305ee Ontario Law Reform Commission, n 29 supra, pp 109, 255.
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18.10 It has already been noted that some statutes which extend to
Scotland expressly provide that a witness's incriminating statements are
inadmissible against him-in any subsequent proceedings, civil or criminal.25
If this were to become the general rule, whether by virtue of provisions
on the Canadian lines or otherwise, it would be necessary to enact
specific exceptions to it to cover cases where such protection was
considered to be inappropriate. There should perhaps be an exception for
the case of perjury in respect of the evidence given by the witness, as
in the Explosive Substances Act, 1883, sectégn 6(2), and the Representation
of the People Act, 1949, section 123(7)(b). And the majority of the
Thomson Committee have recommended that if a person makes a sworn statement
on oath before a sheriff which directly or indirectly incriminates an
accused and at the subsequent trial gives evidence which does not so incriminate

: . 31
the accused, this should be an offence, There would also be a distinction

between statements made in legal proceeedings and extrajudicial‘statements,
which may or may not be admissible in subsequent proceedings, depending on
the terms of the particular statute under which they were made. Further,
it would bé necessary to make provision for the position of a witness who
reasonably feared that his answer might be used against him in proceedings
furth of Scotland, such as by leaving the judge with a discretion not to
compel such a witness to answer. This matter is again referred to in
paragraph 18.13 below.

18.11/

1Thomson, paras 44,11-44,14, They recommend that such a witness should
not enjoy the privilege against self-incrimination.
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18,11  An alternative course might be to provide an "immunity bath"
for a limited category_of cases. That has been done in England by
section 31(1) of the Theft Act32 which provides that a person shali not
be exéuéedlon the ground of incrimination of himself or his épouse
from answering any question put to him in any proceedings for the
recovery or administration of any property, for the execution of any
trust or for an account of any property or dealings with property, or
for complying with any order made in such proceedings; but no
statement or admission is admissible against him or his spouse (unless
they were married after it was made) in proceedings for an offence under
the Act. Professor Cross comments:

"The principle underlying this and similar statutes, of which
there is a fairly large number,33 jg that the chances of

. persons entitled to property or payment would be greatly
reduced if reliance could be placed on the privilege against
self-incrimination, and it is therefore desirable to encourage
full disclosure by the prohibition of the use of the statement
in subsequent criminal proceedings. Whether there is a 34
sound empirical basis for the principle is anybody's guess."

(2) Criminal offences

18.12 (a) Incrimination of spouse. The Law Reform Committee found

it rather more repellent that a husband should be compelled to
incriminate his wife, or a wife her husband, than that either should be
compelled to incriminate himself. They recommended that the privilege
against self—incrimination should be extended to a privilege against
incrimination‘of a spouse, with the right to waive the privilege being
that of the witness, not his 8pouse.35 Their recommendation was

, 36
implemented by section 14(1)(b) of the Civil Evidence Act, 1968, The

Criminal/

321968, cap 60,
33For a full discussion and criticism of their construction see Heydon,

n 28 supra.
3aCross, p 248.

ISR 16, para 9.
361968, cap 64; see also sec 18(2).
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Criminal Law Revision Committee took the same view. They drew a

distinction between offences relevant to the question whether the accused
37

committed the_offence charged and offences relevant to his credibility;

and clause 15 of their Draft Bill allows the accused no privilege agaimst
incriminating his wife except in relation to an offence going to his
credibility as a witness. In the words of the Committee:

"For example, if he was charged with burgling a house in which
his wife worked as a servant and she had stolen the key and
given it to him to get in with, and the key was found in his
possession, it would be curious if he could refuse to say how
he got the key because this would show that his wife stole it.
The possibility of cross—examining the accused about an
offence by his wife for the purpose of impairing the accused's
credibility as a witness would seldom if ever occur (one would
have to imagine that the accused has made imputations against
a witness for the prosecution and is open to cross—examination
about his association with his wife in her fraudulent
activities); but if the situation. did occur, it would be
consistent with the protection which the clause gives the
accused in relation to his own offences to give him the
protection in relation to his wife's offences. Clause 15(3)
makes corresponding provision, as seems right in policy,

for where the accused's wife gives evidence."

If the views of the two Committees are accepted, consideration should
no doubt be_given to the enactment of similar provisions for Scotland,
complex though‘they would be. It may ﬁe, however, that the matter is of
small practical importance,

38a
18,13 (b) Liability to prosecution furth of Scotland. There

appears to be no repbrted Scottish authority as to whether a witness may
claim a privilege to refuse to answer questions or to produce documents

which/

37See Chapter 5, para 5.42 above.

38cIRC para 172; see cl 15, pp 182-183, 225-226,

3831n an English appeal the House of Lords have upheld a claim to the
privilege against self«incrimination under sec 14(1) of the Civil
Evidence Act, 1968, by witnesses who were contesting an application
to produce documents, on the ground that production would tend to
expose them to fines under various articles of the EEC Treaty:
In re Westinghouse Electric Corporation, [1978) AC 547,
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which might incriminate him under foreign law. It is thought that it
may be difficult for a Scottish judge or sheriff to decide whether or
not to susgain a witnesa's objection on the ground that he miéht
incriminate himself under foreign law. The Law Reform Committee
expressed the view that an English judge was quaiified to decide
" forthwith whether a witness might be incriminated under the law of any
part of the United Kingdom?g but it may be doubted whether all Scottiéh
judges and sheriffs would consider themselves qualified_to pronounce in .
all cases on the likelihood of a witness being prosecuted by the English
authorities for offences under the criminal law of England. In some
cases it might be necessary to be familiar with the practices of the
English prosecuting authorities as well as with peculiarly difficult
areas of the substantive criminal law of England such as the Theft Act,
1968. The Engiish solution was to enact that the privilege against
sel f-incrimination shall apply only to liability to criminal proceedings
under the law of a part of the United Kingdum.40 That solution #ppears
to leave unprotected a witness who might reasonably fear extradition for
trial in a foreign jurisdiction for conduct which would appear to an
English judge to be obviously criminal. It may be that the appropriate
solution for Scotland would be to refrain from making any legislative
provision as to self-incrimination under foreigm law, including English
law, and leave it to the discretion of the court to determine whether
any claim should be upheld in the circumsfances of the case in which it
is made. Any "immunity bath" provision, such as is discussed in
paragraph 18,10 above, would have to be so framed as to take account of

such a discretion.

18.14/

39 RC 16, para 1l.

Civil Evidence Act, 1968 (cap 64), sec 14(1){a); CLRC, para 169,
Draft Bill, <l 15(i), pp 182, 225,
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18.14 (c) Bankrupt. It has not been directly decided in Scotland

whether at his public examination a bankrupt must answer all questions

relating to his affairs whether they tend to criminate him or not.
41 42 43
Bell states that he is not bound to do so, but Dickson and Goudy,
44
founding on Sawers v Balgarnie, which is not noticed by Bell's

editor, express the view that he must answer, Sections 87 and 89 of

the Bankruptcy (Scotland) Act, 1913,45 like their predecessors sections
91 and 93 of the Act of 1856,46 oblige him to answer "lawful" queétions.
In England it ie the debtor's duty at his public examination, under
section 15(8) of the Bankruptcy Act, 1914,47 "to answer all such
questions as the court may put or allow to be put to him"; and it has

been held that he cannot refuse to answer on the ground that he might be

_ 48
lncriminated by doing so} but any statement or admission made by

any person in any compulsory examination or deposition befére any court
on the hearing of any matter in bankruptcy is not admissible against
that person of his spouse (unless they were married after it was made)
in any broceedings for an offence under the Theft Act, 1968.49 1t

may be that in Scotland it should be made clear that the bankrupt enjoys
no privilege against self-incrimination at his public examination,

and that it should be provided that any answer shall not be admissible

in/

4lBe11, Commentaries (7th ed), p 326.
Dickson, para 1787.

43Goudy, Law of Bankruptcy in Scotland (4th ed), p 237,

44(1858) 21 D 153, See Lord Cowan at p 157.

453 and 4 Geo V, cap 20,

46pankruptey (Scotland) Act, 1856 (19 and 20 Viet cap 79).

474 and 5 Geo VvV, cap 59.

48pe Paget, ex p Official Receiver, [1927] 2 Ch 85; Goudy, p 237.

491914 Act, n 47 ante, sec 166, as amended by Theft Act, 1968 (cap 60),
Sched II, Pt 3.

RE 68917 BL(503)



in evidence against him in at least certain gategories of subsequent
proceedings.

18,15 (d) Haver. The question whether a haver might be obliged
to produce incriminating documents under a commission and diligence
to recover documents in criminal proceedings is raised in Chapter 25
below,

18.16  (e) Witness precognosced on oath, The recommendations of the

Thomson Committee on this matter have been noticed above, in paragraph

18.10.

(3) Adulte;yso
18.17 At common iaw a witne#s is not bound to answer a question
tending to show that he has committed adultery. The privilege may be
claimed both in civil causes and in criminal trials, and is not confined
to cases where adultery is the issue. Section 2 of the Evidence Further
Amendment. (Scotland) Act, 1374,51 made the parties to any proceeding
instituted in consequence of adultery, and the husbands and wives of
such parties, competént to give evidence, and further prﬁvides:

", .. no witness in any proceeding, whether a party to the suit

or not, shall be liable to be asked or bound to answer any
question tending to show that he or she has been guilty of
adultery, unless such witness shall have already given
evidence in the same proceeding in disproof of his or her
alleged adultery."

It has been pointed out that since the words are "witness in any
prﬁceeding" and not ﬁwitness in any such proceediﬁg", this would appear
to be merely a restatement of the common law,

13.18 It is submitted that this privilege should be abolished. 1In

1886/

5OWalkers, para 345(c); Dickson, para 1791; Clive and Wilson,

" _pp 644~645.
37 and 38 Vict cap 64,

RE 68917 BL(504)



1886 Lord Trayner had this to say about the above passage from section 2
of the 1874 Act:

"For this limitation I confess I seek justification in vain.
Any other question may be put to a witness, the answer to
which involves or may involve moral turpitude or disgrace;

but why adultery should form the sole exception I do not

know, Formerly, when adultery was regarded and punished by

the law as a crime, it was right that no one should be asked

or be bound to answer a question which would expose him to

the criminal law. But this is no longer so. Adultery,

no doubt, still stands on the books as a point of dittay;

but it stands there merely as a relic of a former time, -

a respectable fossil., No one has been indicted for adultery
(although not unknown to have happened in recent times) for

a period long past the memory of man, and one may safely say,
nobody ever will be indicted for it in future. This limitation
may reasonably enough be expected to disappear under the
provisions of any future Act dealing with the law of evidence."

It is submitted that, for the reasons which he gives,‘the time has come
for the belated fulfilment of Lord Trayner's prophecy. It is
conceivable that an admission of adultery by a paramour or other witness
could expose him to an action of divorce at the instance of his own
spouse, but there is no general rule that a witness may claim to be
privileged from answering questions on the ground that the answers will
expose him to a civil action-53 In England a similar, but limited,
privilege in proceedings instituted in consequence of adultery, which
was originally conferred by statute in 1869, was abolished by section
16(5) of the Civil Evidence Act, 1968, iﬁs abolition having been
recommended by the Gorrell Commission in 1912, the Denning Committee on
Procedure in Matrimonial Causes in 1947, the Morton Commission in 1956

54
and the Law Reform Committee in 1967. As Lord Denning, M R,

subsequently/

321 ord Trayner, "The Advances of a Generation", (1886) 2 Sc L Rev 57,
89, at pp 91-92,
See Dickson, para 1787. :

54LRC 16, para 45. See Cowen and Carter, Essays in the Law of Evidence,
chap 8; Ontario Law Reform Commission, Report on the Law of
Evidence, p 111.
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subsequently observed, adultery is still a grave moral offence, but not
5
one which enables a person to object to answering questions about it.

3. Privileges in aid of litigation

18.19 The justification of the privileges which are examined in this
section is that without them the administration of justice would be
impossible. It is essential to the proper preparation of a party's

case that he should .be entitled to insist upon there being withheld from
the court any material which came into existence and any communication

which was made wholly or mainly for the purpose of preparing his case in
: 56
litigation then pending or contemplated by him. But professional

communications between a client and his legal advisers are, and should
be, pro:ectad'even where the client does not contemplate litigation,

because

"what distinguishes legal advice from other kinds of
professional advice is that it is concerned exclusively with
rights and liabilities enforceable in law, ie in the

ultimate resort by litigation in the courts or in some
administrative tribunal. It is, of course, true that on
many matters on which a client consults his solicitor he does
not expect litigation and certainly hopes that it will not
occur; but there would be no need for him to consult his
solicitor to obtain legal advice unless there were some

risk of litigation in the future in connection with tEe matter
upon which advice is sought,"?

It may be possible to countenance infringements of the privilege

conferred on communications made post litem motam as regards the

examination of witnesses as to previous inconsistent statements mgde by
way of precognition, which is discussed in Chapter 19, and as regards
the disclosure and exchange of experts' reports, discussed in Chapter 17.
Otherwise, however, it is thought that the privilege conferred on

professional/

>Nagt v Nast, [1972] Fam 142, at p 151.

S6IRC 16, para 17.
37LRC 16, para 19.
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professional communications between the client and his legal advisers,

and on communications made post litem motam, should be maintained, and

there is a question whether it requireé to be strengthened by the removal
of possible anomaiies: it may be that in the case of the former, it
sﬁould be made clear that third parties may not be examined as to the
communicatiqns, and as to the latter, the exception as to reports by
servants should be reconsidered.

‘ 58
(1) Solicitor and client

18.20 (a) Rationale. Mr D A O Edward, QC, has made the following

valuable observations on the history of this branch of the law:

"Historically, the Scots law on this subject was closely akin
to the continental law ~ see for example, Stair's Institutions
of the Laws of Scotland (1681), IV 43.9(8): ‘'Advocates ...
are suspected witnesses for those who entrust them; but they
.are not obliged to depone as to any secret committed to them'.
This was a principle of Roman law, which was shared by the civil
~ law systems of the continent long before revelation of a
professional secret was made a criminal offence. (Cp Nyssens,
Introduction a la Vie du Barreau, Brussels, 2nd edition, 1974,
$ 62), In 1760, the Court of Session held that "the secrets
of the cause' extended to 'everything he [the lawyer] was
informed of' as lawyer in the case. (Leslie v Grant, 5 Brown's
Supplement, p 874). Thereafter, Scots law developed in the
same direction as English law, but 'privilege' in this sense
is not a term of art in Scots Law, which refers rather to
tconfidentiality'", 582

According to the modern law of Scotland, communications between clients and
their legal advisers are privileged although they may not relate to any

suit/

58Wa1kefs, para 393; Dickson, paras 1663~1683. As to waiver of the

privilege see Wylie v Wylie, 1967 SLT (Notes) 9. For a recent example

of statutory infringement of the privilege, sece Taxes Management

Act, 1970 (cap 9), sec 13; cf Finance Act, 1975 (cap 7), Fourth

58 8ched, paras 4=35. ‘
8D A O Edward, "The Professional Secret, Confidentiality and Legal
Profesgional Privilege in the Nine Member States of the European
Community" (Commission Consultative des Barreaux de la Communaute
Europeenne, 1976), para 31, n 1. An abbreviated and revised version
of this report is printed in (1978) 23 JLSSc 19.
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suit depending or contemplated or apprehended.sg The term "legal advisers"
includes counsel and law agents, with their several c1erka,60 but for
convenience the privilege is generally referred to as the "solicitor and
client" privilege. The justification of the privilege has been given in
the foregoing paragraph. it is sometimes maintained that a similar
privilege should be granted to communications between other professional
men and their clients, doctors and their patients, clergymen and penitents
or members of their congregations, and journalists and their sources, on

the basis that such communications are confidential. The claims of these
61
relationships to privilege will be considered later in this Chapter;

but at this stage it may be observed that the privilege which exists

between a client and his legal advisers is not based on coﬁfidentiality
in the popular sense, but necessarily arises from the principle of the
adversary system of litigation. As the Law Reform Commission of Canada

have pointed out:
".os the legal profession is a special case, distinct from all
the other professione because of the very nature of the lawyer's
role. A lawyer is not merely a professional among others.
In addition to being his client's alter ego, he is also an
auxiliary of justice, and as such activefghbarticipatea in its
administration. In our present judicial system the lawyer
is as indispensable as the judge or jury. To oblige him to
reveal in court what his client has revealed to him in all
confidence for the purpose of defending his interest, is to
interfere with the healthy and equitable administration of
justice, irrespective of the effects upon the profession itself
and upon its social image.

“"How is a lawyer to fulfil the role assigned by the
judicial system if the existence of the professional relation-
ship to protect the client in the defence of his rights is
promoted on the one hand, and, on the other hand, if the
disclosures made to him for the very purpose of carrying out
such a task may be used against that client? In criminal

law/

5%M'Cowan v Wright, (1852) 15 D 229, Lord Wood at p 237.
60

61

Dickson, para 1665,
See paras 18,32-18.51 below,
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law, the fundamental right of the accused to a full and
complete defence would become illusory if his legal
representative could, during the trial, be compelled to
testify on the disclosures made to him by his client for

the defence of his rights. The abolition of the privilege
would transform the lawyer into an informer and since he is
only his client's spokesman by way of representation, it
would directly infringe upon the fundamental right of a
citizen not to incriminate himself and not to be obliged

to supply the prosecution with evidence that may be used
against him. With respect to civil law, the abolition of
the privilege would warrant a complete re-examlnatlon_of the
concept of representation by counsel. As in criminal law,
the lawyer plays a representative role in civil trials. The
adversary system, in which each litigant conducts his owm
case, presents his evidence and in which the judge merely
acts as a referee, would disappear to make way to a veritable
inquisition. In other words, to abolish the privilege of the
legal adviser would question not only the lawyer's role, but
also the whole fundamental pr1nc1p1es governing our present
system of administration of justice.

" "In contrast, the non-recognition of a privilege for the
medical profession may have unfortunate effects upon its social
image, may be very unfair, even prejudicial to the client's

interests, but does not interfere per se with the administration
of justice itself."62

It is thought that the.pfeéént law of Scotland ép to the aolicitor and -
client privilége is reésonably well defined and works satisfactorily in
practice.63 fhere are, ﬁowever, two questions which may marit éonsidera—
tion: whether the privilege e#fends'to a statement made by an accused
person to a solicitor who declines to act for him; and whether evidence
is admissible about a professional cdﬁmmnicati&ﬁ-ﬁetween a client and

his legal adviser which has been improperly obﬁained.

18.21/

62Law Reform Commission of Canada, Evidence Study Paper no 12:

Professional Privileges before the Courts, p 8.

631¢ is thought that it would be inappropriate to comment at this stage on
the position of a solicitor to whom a client admits his guilt of a crime
for which another man has been convicted. There is a question whether
in such a case the public interest in the maintenance of confidentiality
between the solicitor and his client should outweigh the public interest
that no innocent man should be convicted of crime. The matter was given
prominence by HMA v Waddell, The Scotsman, 23rd November 1976. At the
time of writing an inquiry is in progress into certain of the circumstances
surrounding that case and the earlier case of HMA v Meehan.

RE 68917 BL(509)



18.21 (b) Statement by accused to solicitor who declines to act. The

confidentiality of the relationship between the accused and his legal

advisers relative to affairs which are to be put in issue at the trial
- 64 ‘
seems to be well established.  But a difficult question arose in

HM Advocate v DaViE-65 A man consulted a law agent, who declinmed to
act for him in an action for rent in the sheriff court. The action
proceeded, and thereafter the man was prosecuted for perJury alleged

to have been conuntted by him in the course of the actlon. At h;s
trial, he objected to the Crown examining the law agent as a wftnéss.
Lord Mure admitﬁed the evidence, but reserved the objection forﬁﬁhe
consideration of thie High Court. However, a verdict of noé provép“was
returned, and it was thgrefore unnecessary to certify the case to ‘the
Righ Court. The Sheriffs Walker descfibe as "a bard doctrine" the view
that & statement made by an aﬁcuéed to a solicitor who declines to act
is not confidential, and poiﬁt out that the opposite haé been held in
England.66 There, legal professional privilege applies to coummnxcar
tions made with the object of obtaining a solicitor's services even if
these are not in fact retained, provided that the relationéhip of
solicitor and client is at least in contemplation and the ‘communi cations
are fairly referable to that relationship.67 It may be d331rab1e to
consider whether a similar rule should be applicable in Scotland.

18.22 (c¢) Commun1cac10ns improperly obtained. The second question
is this, If a prdfeséional communication between a client and_his'
legal adviser, ﬁhen made‘ogﬁlly, is oﬁérhéard, or if when made in

writing/

%% hume, ii, 350; HMA v Parker,_1944 JC 49, Lord Monerieff at p 52.
65(1881) 4 Coup 450.
66W’alkers, para 393,

67M1nter v Prlest, {1930] AC 558; Cross p 250,
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writing it is stolen or otherwise wrongfully obtained, by the client's"
opponent or a third party, may the client still claim privilege for it,
or may the opponent or third party give evidence about it? -Théré
appears to be no reported authority on this question in Scotland, no
doubt because the circumstances envisaged seldom occur in practice,

and professional etiquette would militate against unfair advantage

being taken of them.68 The question should perhaps be considered as
part of the larger question of the admissibility of evidence irregularly
obtained, which is discussed in Chapter 21. |

18.23 In England, on the other hand, the law is that the party who
would otherwise have been entitled to claim privilege for the communica-
tion ¢an no longer do so., The Law Reform Committee considered that the
rule was open to criticiém, and that there were strong arguments in
favour of the proposition that, at any rate where a privileged document
has been obtained as the result of a crime or a deliberate tort, the
party concerned should not thereby be deprived of his privilege. They
did not,'however, make any recommendation on the matter because they did
not wish to anticipate the recommendations of the_Criminal Law Revision
Committee on the admiséibility of improperly obtained evidencé.69 But
Professor J D Heydon has argued that, whatever thé merits of admitting

the/

68 pC 16, paras 31-33. In McLeish v Glasgow Bonding Co -Ltd, 1965 SLT 39,

a letter which the defenders had obtained, not through any improper or
illegal means, but through a mistake on the part of a haver, was held
to be admissible for the purposes of cross—examination. See also

R v Tomkins, [1978] Crim IR 290.

9Ekc 16, paras 31-33. In the event the CLRC made no recommendatlons
for reform on that matter. They made reconmmndatzons as to the
admissibility of an inadmissible confession. conflrmed by consequently
discovered facts. see CLRC, paras 68—69.
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the ordinary kind of improperly obtained evidence, there are surely
stfpnger arguments against admitting evidence seized in violation of
legal privilege. This, he says, involves a double impropriety: the
client is the victim of wrongful conduct at the very moment when he
thought he was safest against it. He points out that it is instructive
to observe the changes dver the last thirty years in American law reform
proposals. In 1942 the American Law Institute's Model Code of Evidence
provided by rule 20(c) (iii) that the privilege only continued when the
third person learnt of the confidential communication "as a result of an
intentional breach of the lawyer's duty of non-disclosure by the lawyer
or his agent or servant."” In 1953 ﬁhe Uniform Rules of Evidence went
further in providing, by rule 26(1)(c), that the client could prevent
third parties disclosing a privileged communication "if it came to the
knowledge of such witness {i} in the course of its transmittal between
the client and the lawyer, or (ii) in a manner not reasonably to be
anticipated by the client, or (iii) as a result of breach of the lawyer-
client relationship.”" The 1971 Federal Rules of Evidence, by rule
503(b), makes the client's right to prevent third parties testifying
unqu#lified. Professor Heydon observes that this trend, at a time when
American law reformers, like English, advocate restriction or abolition

70
of most other privileges, is significant.

71
(2) Communications made post litem motam

.- 18.24 (a) Rationale, Communications to or by a litigant in connection

with/

0_ .. : .
7 J D Heydon, "Legal Professional Privilege and Third Parties", (1974)

37 MLR 601; Cases and Materials on Evidence, pp 404=407.

71Walkers, paras 394-396. It is declared by section 105 of the Patents
Act, 1977 (cap 37) that in Scotland the rules of law which confer
privilege from disclosure in legal proceedings in respect of
communications, reports or other documents (by whomsoever made) made
for the purpose of any pending or contemplated proceedings in a court
in the United Kingdom extend to communications, reports or other
documents made for the purpose of patent proceedings.
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with his investigations into an accident, an alleged breach of contract,

a consistorial dispute, or other event giving rise to the action, are,
‘ o 72 T : o
generally speaking, confidential. The general rule is that no party can

recover from another material which that other party has made in preparing

73 74
his own case. As already explained, the justification of the rule is

that it facilitates the obtaining and preparation of evidence by a party to

. 75
an action in support of his case:

" ... it is not only settled in practice, but it is a proper
consequence of principle that a litigant, in the course of
making preparation for the presentment of his ex parte case,
is not subject to finding himself having inadiz?tenﬁig‘made
preparation for presentment of the case against him."

18.25 (b) Réports by servants, One matter which appears to require

consideration is that by an exception to the general rule reports by a

servant present at the time of an accident made.to his employer at or

about the time of the accident are held not to be confidential. That

is so even if the report has been made on a form supplied by and passed
78

to the employer's insurance company, and even if it contains a list of

witnesses/

72walkers, para 394. But in an anomalous Outer House decision not cited
by Walkers, Macfarlane v Macfarlane, 1896, 4 SLT 28, an action of divorce
for adultery, communications relating to the adultery passing between the
defender and a private detective employed by him were held to be
recoverable. And in McLeish v Glasgow Bonding Co Ltd, 1965 SLT 39, the
Lord Ordinary permitted the defenders to use for the purposes of cross=
examination a letter written by the pursuer's solicitors to a medical
witness for the pursuer after the action had been raised (see also
para 21.13, post). o )
Anderson v St Andrew's Ambulance Association, 1942 SC 555, L P Normand,
7,25 P S57; Robertson v Lanarkshire Steel Co Ltd, 1955 SLT (Wotes) 73.
Para 18.19 supra.
;gLRC 16, para 20.
Anderson, n 73 supra, Lord Moncrieff at p 559.

71Wa1kers, para 395(b); Scott v Portsoy Harbour Co, (1900) 8 SLT 38;
Admiralty v Aberdeen Steam Trawilng and Fishing Co Ltd, 1909 SC 335;
Finlay v Glasgow Corporation, 1915 SC 615; Whitehili v Glasgow
Corporation, 1915 sC ;015; Young v National Coal Board, I§§% 5C 99;
Johnstone v National Coal Board, 1968 SC 128; Dobbie v Forth Ports

" Authority, 1975 SLT 142,

Bremnan v David Lawson Ltd, 1957 SLT (Notes) 46; Russell v
W Alexander & Sons Ltd, 1960 SLT (Notes) 92,
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‘ 79 : :
witnesses. The exception has frequently been described as arbitrary

and incapable of extension.80 One justification which has been offered
for the exception is that the purpose of the report is to enable the

~ employer to improve his methods: it is "presumably made for no other

e . - 81
purpose than to put the owners in possession of the true facts.”

Another is that

"if such a report is made as part of routine duty, and as a
record of the reporter's immediate reaction before he has had
the time, opportunity or temptation to indulge in too much
reflection, it may well contain an unvarnished account of what
happened ‘and consequently be of value in the subsequent
proceedings as a touchstone of truth. The same theory
underlies the reception in our criminal law of de recenti
statements in support of ggedibility, and the preliminary

act in Admiralty causes." : ‘ .

18.26  As to the first of these justifications, the Sheriffs Walker
comment:

"Whatever may have been the position in collisions at sea in
1900, a principal, if not the principal, purpose of the report
today, after a traffic or industrial accident, is to enable

. the employer's insurance company to decide on their attitude
to a claim of damages., It remains to be seen whether the
rule will be reconsidered on the principle cessante ratione
legis, cessat ipsa lex."

" In Young v National Coal Board Lord Justice-Clerk Thomson himself
“* .- observed:

" LN some/

"Macphee v Glasgow Corporation, 1915 SC 990; McCulloch v Glasgot
Corporation, 1918 SC 155. Cf Ross v Glasgow Corporation, 1919, 2
-SLT 209; M'Bride v lLewis, 1922 SLT 380 (the word "mot" seems to
have been omitted from the first sentence of the penultimate paragraph
of the Lord Ordinary's opinion). As to the exchange of lists of
80witnesses in civil causes see Chapter 24, para 24.60,
Robertson, n 73 supra; Young, n 77 supra, Lord Walker (Ordinary) at
p 101, Lord Mackintosh at p 106, Lord Blades at p 108; Johnstone, n 77
supra, L P Clyde at p 133; Dobbie, n 77 supra, L J-C Wheatley at p 144,
: 81Scot‘t, n 77 supra, cit in Whitehill, n 77 supra, L P Strathclyde at p 1017.
8: oung, n 77 supra, L J~C Thomson at p 105; Johnstone, n 77 supra,
'L P Clyde at p 133; see also Lord M'Laren in Admlralgz, n 77 supra,
‘at p 34l; Black v Bairds & Dalmellington, 1939 SC 472, L J-C Altchison
at p 478. o ‘

alkers, para 395(b).
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"... some potential defenders prepare well in advance against

the contingency of accidents, and indeed, under modern
conditions, few accidents, and particularly few industrial
accidents, can happen without its occurring to one or other.
party at an early stage that questions of disputed liability
may arise,"84 |

As to the second justification, it may be noted that de recenti statements
by witnesses are not generally recovered in practice,85 and it seenms
arbitrary to permit the recovery of a special class of such statements in
one category of cases, Further, this justification ignores the
possibility that the employee might well report matters which #re untrue

in order to conceal some failure of his own which cantribﬁtéd to the
accident. It therefore seems arguable that tﬁe exception to the general
rule, which permits the recovery of such reports, cannot be maintained on
the grounds stated. Some may therefore favour the abolition of the
‘exception. Abolition would incidentally involve the removal of the anomaly
that a party in that category of litigation may by chance recover a list of

79
his opponent's witnesses. On the other hand, advocates of the "cards on

86 :
the table" theory of litigation would no doubt maintain that the exception
assists in the ascertainment of the truth, and therefore ought to remain.

18.27 One possible solution may be to abolish the exception but affirm the

principle/

1957 sC 99, at P 105,

83They are of course recoverable - in Johnston v South of Scotland
Electricity Board, 1968 SLT (Notes) 7, recovery was permitted of
Yeports made by servants to their employers who were not parties to the
action - but seldom recovered in practice. It is not unknown for lay
witnesses of a road accident to make notes immediately afterwards, but
such notes are not in practice recovered.

See paras 24.01-24,06 below.

86
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principle that communications between a client and his legal advisers
are irrecoverable, and restate the general rule in terms‘ﬁhich would
permit the recovery of any relevant documents or other material;
other than any prepared solely, or perhaps predominantly,a7 for the
purposes of the professional relationship, and place upon the party -
from whom recovery is sought the onus of establishing that the material
sought falls within that exception. The employer would therefore have
to establish in each case that the employees’ de recenti reports were
. prepared solely (or predominantly) for that purpose.  Such a rule would
also permit the recovery of statutory reports and records such as
accident books (unless these were irrecoverable for ;ther reasons),88

8

but would not permit the recovery of precognitions.

4. Privileges in aid of settlement and conciliation

-18.28 (1) General. It seems to be well settled, although there

. @ppear to be no modern reported Court of Session decisions on the
. Ppoint, that admissions made by a party in the course of abortiye
ﬁ_negotiations for the settlement of the dispute are not admissible in
evidence,‘since such transactions are commonly arranged upon mutual
concessions.90 It also appears to be well understood that admissions
nmade "without prejudice" are made without prejudice to the position of
the party making them if the terms he proposes are not accepted,91 and

therefore are inadmissible in evidence as admissions provided they

relate/

87Cf Grant v Downs, (1977) 51 ALJR 198, where the High Court of Australia
" held that for the claim of legal privilege to succeed it was necessary
that the documents had been produced solely or predominantly for the
purpose of informing the client's legal advisers of hig situation,
The claim therefore failed as regards routine administrative reports,
albeit compiled with possible legal action in mind,
83ee paras 25.12-25.15 below,
See paras 24,19-24.20 below.
Dickson, para 305; Walkers, para 29,
alker v Wilsher, (1889) 23 QBD 335, Lindley L J at p 337.

920
9
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92
relate to the proposed settlement. The privilege which is thus accorded

to admissions made in negotiations for sgttlement appears to be well
justified by the public interest in the settlement of disputes either
without recourse to litigation or, where litigation has ensued, with as
little expenditure of time and money as possible. Parties would not
readily undertake such negotiations if the concessions which they
frequently require could be admitted in evidence against them if the
negotiations failed.93 Similar considerations may be discerned in recent
industrial relations legislation where, to ensure that claims or possible
claims of unfair dismissal are, so far as is possible, settled by
conciliation, it is provided that anything communicated to a conciliation
officer in connection with the performance of his functions should not be
admissiblé in evidence in any proceedings before an industrial tribunal

9
except with the consent of the person who comaunicated it to that officer.

18,29  (2) Matrimonial disputes. There is a question whether it would

be desirable to create a special statutory privilege in aid of the
settlement of matrimonial disputes, either (a) by conferring”on the'spouses
a privilege éttaching to communications made in an endeavour to settle
these, or (b) by conferring on professional conciliators (marriage guidance
counsellors and the like) a privilege which would entitle them to refuse to
disclose communications made to them by spouses in the course of attempts
at reconciliation. The question involves issues of social policy rather
than pure technicalities of the law of evidence, and thpse who.find

themselves/

92p8ses80r for Dundee v Elder, 1963 SLT (Notes) 35; Burns v Burns, 1964
SLT (Sh Ct) 21; Ware v Edinburgh District Council, 1976 SLT (Lands
Tr) 21.

93¢t LRC 16, para 34.
947rade Union and Labour Relations Act, 1974 (cap 52), First Sched,
Part IV, sec 26(5), re~enacting Industrial Relations Act, 1971
(cap 72), sec 146(6). See M & W Grazebrook v Wallens, [1973] ICR 256.
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themselves professionally concerned with the counselling of estranged -
spouses may be specially interested in offering their views.

18.30  (a) Spouses' privilege. The first of these positions has been

achieved in England by judicial decision. It is now settled law there
that a mediator in a matrimonial dispute cannot, without the consent of
both the spouses, disclose any communications with either of them if made
while he was acting as conciliator between them in comnection with pending
or contemplated matrimonial proceedings, They are made upon the tacit .

understanding that attempts at reconciliaticn are meant to be "without

95
prejudice” even though that formula is not expressly used. . . The

principle has been extended to cover direct negotiations between the
96
spouses themselves where no third party intervenes. As to the

requirement that matrimonial proceedings must be in contemplation in

order that the privilege may attach, the Law Reform Committee observe:

"... it is, we think, a reasonable inference from the fact that
a third party has been called in by one or other of the
spouses to act as mediator that such proceedings are
sufficiently in contemplation to give rise to the privilege,
and the courts today readily draw such inference. Where the
negotiations take place directly between the spouses it may
be more difficult for the court to decide whether such
inference should be drawn; we do not, however, see an
distinction of principle between the two situations."?

' 1

18,31 In Scotland there are no reported decisions on the matter.
The Sheriffs Walker observe that the reason behind the Engiish rule is

the/

9SSee LRC 16, para 36; McTaggart v MeTaggart, [1949] P 94 (probation
officer); Mole v Mole, [1951] P 21 probation officer); Pool v
Pool, [1951T P 470 (counsel); Henley v Henley, [1955] P 202
6iclergyman); Pais v Pais, [1971] P 119 (priest).
Theodoropoulas v Theodoropoulas, [1964] P 311.

LRC 16, para 36. The English cases were commented on in D v
HSPCC, [1978] AC 171, by Lord Hailsham of St Marylebone at

P 215, who spoke of "a new category of public interest exception
based on the public interest in the stability of marriage", and

Lord Simon of Glaisdale at pp 236-237. :
‘In Whitehall v Whitehall, 1957 SC 30, both parties founded on letters

written to the wife by the Soldiers' Sailors and Airmen's Families
Association during negotiations for a reconciliation.
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the interest of the stete that reconciliation should be effected and
that reconcllxatlon is more 11ke1y if people can speak freely know1ng
that what they say cannot be used against them. The learned authors
comment that the reason for the rule seems equally strang in Scotland.2
The Law Reform Commlttee were satisfied that the Engllsh rule works well
in practice and has led to no overt criticism, and they did not recomend
any change in the law.3 It may be argued on the other hand that
negotiations between spouses are not the equivaient ef negotiations for
the settlement ofba'cemmercial or personal injuriee claim, but are part
of the history of the marriage‘in which offers to reform;of return and
admissions of misbeheviour may be made, about which it is'essential that
the court should be informed if it is to ascertein tﬁe truth; and that

: ' 3

the truth is of particular importance in cases where custody is in dispute.

18.32  (b) Conciliator's privilege. The conferment of a privilege on

marriage guidance counsellors in relation to communications made to them
was recommended in 1956 by the Royal Commission on Marriage and Divorce,4
but the recommendation was not implemented. In Australie, however,

~ section 12(1) of the Australian (Matrimonial Causes) Act, 1959, prevides
that a marriage guidance counsellor is neither competent nor compellable
as a witness in respect of communications made to him in that‘capaciﬁy.
If the mediator wefe to be made competent but not compellable, he would
enjoy a privilege, independent of any privilege of the spouses, which
would entitle him, regardless of the spouses' wishes, to refuse to
disclose communications made to him by either spouse in the course of

attempts at reconciliation. The question whether such a privilege

should/

2Walkers-', para 398,
3LRC 16, para 38.

4Report (the Morton Report), Cmnd 9678, paras 358-359, p 101,
3Cit Pais, n 95 supra, at p 121.
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should be given to the mediator is obviously linked to the question
whethér a privilege shouid be given to ‘-the spouses; If the spouses ware
to have no priﬁilege to refuse to disclose éommﬁﬁicétiéﬁs made for the
purpose of reconciliation, it would be anomélous to cﬁnfer a érivilege on
the conciliator, for if the parties weré at iséue as to the communications,
it would be strange if the conciliator couldlge allﬁwed.to decliﬁe to
assist the court to ascertain the truth, If the spouses did have such a
privilege; which they were jointly entitled to waive, and the conciliator
‘also had a privilege, which he was entitled fo waive, four different
situations could, iﬁ theory, arise. First, the spouses refuse to
waive their privilege but the conciliator waives his: this seems
extremely unlikely to arise in practice. Second, all parties refuse to
‘wailve their privileges: the court might thus be deprived of.valuable
information as to thé truth of the matters in issue; and onme spouse
might have a very unde;standable sense of grievancg if he wiéhed to
waive the privilege but the other onuse did not agree and the
conciliator refused to waive his. Third, the spouses waive their
privilegg, and the conciliator waives his: the position thus achieved
would be the same as the present law of Scotland. Fourth, and perhaps
the most likely situation to arise in practice, the spouses waiveé their
privilege but the conciliator refuses. The position here is the same
as that where he refuses when the spouses have no privilege. It was
in regard to this fourth position that the Law Reform Committee,
considering the matter on the basis that the law of Eﬁgland entitles the
spouées. if both comsent, to give evidence of the negotiations, expressed
the view that it was neither practicable nor justifiable to confer the
priviiege under consideration on the mediator:

"If the spouses do give such evidence and there.is.; conflict

between/
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between them, the refusal of the conciliator to give evidence
himself could only deprive the court of the best means of
resolving the conflict and ascertaining the truth. Yet we
think it likely that, certainly as far as the court welfare
officers and marriage guidance counsellors are concerned, the
conciliator would always insist on his privilege. The
conclusion is that the proposed statutory privilege for.
conciliators would either be ineffective, or would cause
injustice, unless the spouses were themselves deprived of
their right of waiver and, in principle, we do not think that
they should be so deprived, There may be circumstances,
particularly where the welfare of the children of the marriage
is concerned, in which such waiver may be justified and in
which the right to waive the privilege is likely to be
exercised. In our view, if it is right that negotiations for
the purpose of reconciliation should be subject, as they now
are, to any privilege, that privilege should continue to be
the joint privilege of the partiga and to be capable of being
waived by them if both so wish."

The question of a privilege'fpr the conciliator may also be considered in
the light of Wigmore's requirements for the establishment of a privilege
for a professional felationship, which are set out in paragraph 18.37
below.

5. Privileges in protection of confidential relatiomships

18.33 (1) General. This section of the chapter is concerned with

all relationships which are confidential in the popular sense of the
term, including those alréady'discussed in this Chapter but exé;uding

the relationship between spouses, which is discussed elsewhefe. It

may be appropriate to consider whether any new rules should be formulated
as to privilege for such reiationships. The present law may be briefly
stated. In the course of many different types of relationbhip,
compmunications are made in confidence that they will not bé disclosed;
and if the confidant thereafter discloses the confidence to #nother,

he may be held to have acted in breach of his professional code of ethics,

or/

SLRC 16, para 40.

“Chapter 4, paras 4.06~4.15; Chapter 6, paras 6.26-6.29.
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8
or may be liable in damages for breach of confidence, or both. But

in the case of all éommunications eicept those.between a,spliciﬁor and
his client and possibly those made in confidence to a clergyman, tie
confidant cannot refusa to testify in court, beéause there the |
ascertainmeﬁt of the truth is given pfecedence over the respect due to
the confidential nature of the commumication or the professional code of
the confidant. The justification for treating thé solicitgr and client
relationship as a special case has already been discussed, = and the
uncertain state of the law regafding commnnications.to‘clergymen will be

10 :
In all other cases it is the duty of the confidant

considered beloﬁ.
to answer any question which is both competent and relevant. If, in
quite exceptional circumstances, a relevant question is put to him which
in the opinion of the court is unnecessary or not useful, there remains
a residual discretion in the court to excuse him if he seeks to be
excused upon a ground of conscience; bhut such ;ircumstanqes.are hard
- to figure. That residual discretion may be compared with the wide
discretion which the common law of England has been said to accord to the
English judge to permit a witness, whether & party to the proceedings or
not, to refuse to disclosé information where disclosure would be a breach‘
of some ethicgl or social value and non~disclosure would be unlikely to
result in serious jnjustice in the particular case in which it is claimed.
Where under this discretionary power disclosure is compelled, the court
can impose such limitations as it thinks fit as to the persons to whom

the information is to be disclosed and as to the use to be made of it

outside/ -

SWalker, Delict, ii, pp 712-713.
9paras 18.19-18.20 above.

10p,ras 18.238-18.44 below.

Liwa v Airs, 1975 SLT 177, at p 180.
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12
outside the particular proceedings in which it is disclosed.

18.34 If the present law relating to privileges for confidential
relationships isrthought to be unsatisfactory, four different legislative
policies for its reformulation may be considefed.13 One poiicy is to
decline to.sanction any claim to privilege whatscever; but the abolition
of the solicitor and client privilege would make the administration of
justice impossible, and such a policy has never been seriously proposed.
A second policy is to protect confidences in court if the person who
confided reasonably expectéd confidentiality: the test for admissibility
would be whether the person who confided subjectively perceived the
communication as being of a confideétial nature; but the privilege would
then be easy to claim and difficult to withhold, and the administration
of justice would be seriously obstructed, The third and fourth policies
assume the validity and existence of the solicitor and client privilege.
The third policy is to endow the court with a discretionary power to
confer a privilege in other_;ircumstances, and the fourth is to identify
any particular relationships on which it would be justifiable to confer

a privilege analogous to that on communications between solicitor and
client. These two latter polices are now examined in some detail.

18.35 (2) Recognition of a discretionary judicial power. 'The third

policy is to sanction the solicitor and client privilege and to give the
judge a discretionary power to recognise a privilege in other circumstances,

without/

12, p¢ 16, para 1, citing A-G v Clough, [1963] 1 QB 773, A-G v
Mulholland and Foster, [1963) 2 QB 477. In D v NSPCC, [1973]
AC 171, the Committee's statement as to judicial discretion
was approved by Lord Hailsham of St Marylebone at p 227,
with whom Lord Kilbrandon agreed at p 242, but was treated with
reservation by Lord Simon of Glaisdale at p 239 and Lord Edmund-Davies
333t PP 244=245.
The discussion in the following paragraphs owes much to the Law Reform
Commission of Canada's Evidence Project Study Paper no 12: Professional
Privileges before the Court.
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without necessarily identifying these circumstances with a specific type
of relationship, whenever he deems that a certain number of objective
conditions have been met. The following guidelines would be required.
Firstly, the principle according to which the privilege protects the
person confiding, and not the confidant, should be maintained. Secondly,
the privilege should appiy only to the facts revealed to the confidant
for the purpose of obtaining professional assistance. Thirdly, the
limitations on the solicitor and client privilege should be applicable;
the statement should not be confidential if the only purpose is to show
that it was made, or if the existence of the relationship is in issue,
or if it is maintained that the coﬁmunication_was made for the purpose
of obtaining advice or assistance in committing a crime or other illegal
act.l4 Fourthly, the court before granting the privilege should be
convinced that, in the circumstances, disclosure would be more
prejudicial than helpful to the administration of justice. 1In this
respect, the burden of proof would thus rest on the person invoking the
privilege.
18.36 It is said that a scheme of that kind would promote the
exercige and development of certain professions deemed socially useful,
such as that of the social worker, that it eliminates the necessity for
specifying in legislation the particular professions entitled to
privilege, and that it is sufficiently flexible to be considered as a
long-term reform. The Law Reform Commission of Canada observe:

"By not focusing on the existence of a particular professional

relationship but rather by insisting on the values to be

preserved the law would not limit the protection of privileges

to a specific segment of society. Moreover, no single

profession/

14Wa1kers; para 393.
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profession can be said to enjoy an absolute presumption as
guardian of the values that the right to secrecy is made to
sanction and protect. It would be up to future courts to
establish a judicial policy in this regard. Some may object
to this general solution on the grounds that the courts of
common law countries have had a very conservative attitude
towards privileges and that there would thus be a risk of
missing the aims of a reform directed to an extension of
privileges. A clear legislative drafting showing clearly
the intentions of the reform would probably be sufficient to
overcome this difficulty."” 115

It may perhaps be suggested, on the other hand, that however clear the
drafting may be, there would be a risk of inconsistent decisions at first
instance and considerable delay before any judicial policy could be
developed by the Court of Session and the High Court; and that the more
widely the privilege of nbn-disclosure is conferred, ;he.wider are the
areas closed to the judicial process in its search for the truth.

18.37 (3) Ratification of privilege for other relationéhips. The

fourth, and most conventional, policy is to try to identify any relation-
ships which may deserve protection before the courts, and to confer only
on them a privilege identical to that enjoyed by the clients of
solicitors and counsel. It is convenient to employ as the test of
identification Wigmore's four requirements for the establisiment of

what is known in the common law world as a “profgssional privilege”:

(1) The communications must originate in confidence that they will not
be disclosed;

{2} This élement of confidentiality must be essential to the full and
satisfactory maintenance of the relationship between the ﬁarties;

(3) The relationship must be one which in the opinion 6f the community
ought to be sedulously fostered; and

(4) The injury that would inure to the relation by the disclosure of

a/

15 aw Reform Commission of Canada, n 13 supra, p 21.
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a communication must be greater than the benefit thereby gained for the
16 '

correct disposal of litigation.

There are two classes of communications which may appear to meet these

criteria: those to clergymen, and those to doctors., It is therefore

necessary to consider whether it is practicable or justifiable to confer

any privilege in these cases. Communications to journalists and

communications between partners also require to be discussed.

17
18.38 (a) Clergymen. It is not clear whether the law of Scotland

confers any privilege on communications to clergymen. The authorities
are few and inconclusive. The earliest case cited by the textbook-

writers is Anderson and Marshall where, according to Hume,

"... one of the ministers of Linlithgow, whom Anderson had
sent for te disburden his conscience, is allowed to give
evidence respecting a confession made in his presence, and
that of two of the bailies of the burgh, though afterwards
retracted and denied."18

In view of the presence of the bailies, the confession cannot be said

to have been made in confidence to the minister. Anderson and Marshall

is the only case on the subject which is noticed by Hume. He considers
the subject in two places. Firstly, in his chapter "Of Proof by
Confession, and by Declaration", after giving the above narrative, he
ocbserves:

"But there is room to question the propriety of allowing such

a disclosure; since it tends to deprive the unfortunate

prisoner of the benefit of that spiritual consolation, which

he so often is in need of, if he cannot have it but at the

risk of his life, by filling up the measure of the evidence

against him,"18

Secondly/

6y iomore, Evidence in Trials at Common Law, (1961 ed); vol 8, mo 2285,

p 527; referred to in D v NSPCC, [19/8] AC 171, by Lord Simon of

Glaisdale at pp 237, 241; cit Law Reform Commission of Canada, n 13

supra, p 7. '

F G D, "The Confidentiality of Communications to Clergymen", (1898)
1814 Sc¢ L Rev 291,

{1728), Hume, ii, 335.
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Secondly, in his chapter "Of Proof by Witnesses", after laying down that
the privilege conferred on communications to the prisoner's legal advisers
is limited to communications made for professional purposes, he continues:

"Still less is there any privilege on the part of other,
though professional and confidential advisers, such as
surgeons, physicians, or clergymen, with respect even to
circumstances of a secret nature, which have been revealed
to them in the course of their duty., It is true, no call’
will Egobably ever be made (so I have said elsewhere [ie at
P 335°°]) on a clergyman, to disclose any confession of
guilt, however spontaneous, which the panel may have made
to him when in gaol, and preparing for his trial, to relieve
his mind, and with a view to spiritual consolation. Such a
conference is a separate and a later incident, and no part
of the story of the man's guilt. But put such a case as this:
That a man has attempted to poison his wife; that being in
bad health and seized with compunction, he has disburdened
himself of this load on his conscience, to the clergyman of
his parish; and that afterwards, having recovered, he returns
to his cruel practices, and in the end dispatches the woman.

In such a case, the interests of justice and humanity will not
suffer the clergyman to suppress this confession, which is a
fact in the history of the murder, and a strong circumstance
in the train of the evidence against the pannel. Certainly-
it is desirable, that all should receive, who truly stand in
need of spiritual consolation: But it is not expedient to
hearten criminals in the prosecution of their crimes, or to
nourish them in the hope of impunity and peace of mind, by = 19
securing the secrecy, in every event, of such communications."

' 20 '

18,39 In Janet Hope or Walker the accused made a confession to the keeper

of the prison which was held to be inadmissible. The circumstances were
very special. She had had frequent conversations with him on religion,.and
he had also been the medium of communication between her and her friends
regarding her defence. Thus, although the jailer may be regarded as having
been her spiritual adviser, the fact that he was also functioning as an
intermediary in the prepﬁfations for the trial may have entered into the
decision, Lord Justice;CIerk Hope reserved his opinion on the question "how

far/

18(1728), Hume, ii, 335.
Hume, ii, 350,
20(1845) 2 Broun 465.
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far, where a party voluntarily unbosoms himself to a clergyman, that

21
disclosure is to be protected". In David Ross,  where the accused -

was charged with murder by poisoning, it was held that the prison
chaplain might state whether or not he had asked the accused if he had
bought poison, but that he might not state the éﬁswer to the question,
The Cou;t stated that no general question arose for decision. ‘Thé
general question of the confidentiality of a confession made by.an
indiﬁdual to his spiritual adviser was argued but not decided in

22 :
M'Laughlin v Douglas and Kidston, It was assumed in the judgment

that a confession by a penitent to a priest might be confidential; but
it was held that the priest was bound to answer the particﬁlar duéstion
put to him in that case because the circumstances would not héve brought
it within the privilege if it existed., The case is only authérity for
the proposition that the mere fact that a statement is.made to.a

23 . 24
clergyman does not make it confidential. In HM Advocate v Parker

Lord Moncrieff, repelling an objection to the admission of evidencé of a
statement made by the accused to his brother when iﬁ pfison awhiting his
trial, stated that the plea of confidentiality.protected only statements
made to a spouse or to a solicitor.,

18.40 Of the textbook-writers, Tait, founding on Hume, states that
evidence of a confession made to a clergyman by a prisoner‘ﬁhen in custody
and preparing for his trial, in order to obtain spiritual advice and
comfort, will be ea':cludeﬁl-z'5 Alison also understands that ﬁo be fhe

law as laid down by Hume, but argues for the extemsion of the privilege

to confessions made to a clergyman at any time, in order to unburden

the/

21(1859) 3 Irv 434.
32(1363) 4 Irv 273.
3yalkers, para 397(d).
241944 JC 49, at p 52.

George Tait, A Treatise on the Law of Evidence in Scotland (1824), p 396.
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26
the conscience and obtain spiritual consolation. Both Tait and Alison

appear to misunderstand Hume, Dickson's view is that the question
whether confessions made to a clergyman are privileged must be considered
as open; -and that it is not likely that the court would refuse-to
pr&tect comminications of that nature unless in some extreme case such .
as that of the wife-poisoner put by Hume., He adds that if the privilege
exists at all, it is for the protection of the prisoner, and the
clergyman ought not to be allowed to waive it.27 Macdonald states that
the question has not been absolutely decided, but:

"Where the communing is strictly of a religious character, it .

would probably be held privileged. It is thought that unless

in very special circumstances, the Court would not think it
proper to allow the disclosure of such statements,"28

In Renton and Brown it is said that the position is not clear. Lewis

states that the question would evidently fall to be decided according to
the nature of the communications and the circumstances of each particular

case. In Green's Encyclopaedia of the Laws of Scotland the writers

of the articles on "Confidential Communications" note that the question
S 31 o

has not been made the subject of express decision, but in his article on

“Evidence" Mr James Walker (later Lord Walker), citing M'Laughlin v

: 32 . ) '
Douglas and Kidston, states categorically that no privilege is accordgd

to clergymen to refuse to depone the matters communicated to them under

3

. ‘ .32 :
seal of ‘secrecy. The Sheriffs Walker cite M'Lagghlin for the

proposition/

26, 15800, ii, 471, 537, 586,

Dickson, para 1685. See note (c).

‘Macdonald, pp 314=315.
29 & B, para 18-43.
IOManual, p 127. . S
311896 ed, wol iii, p 185; 1927 ed, vol iv, p 352.
32(1863) 4 Trv 273. S
331928 ed, vol vi, p 430,
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proposition that the mere fact that a statement is made to a clergyman -

33a
does not render it confidential, and note that according to Hume a

voluntary confession is not confidential. After citing Macdonald,
Alison and Parker they observe that there would be something unsatisfactory

about a rule which encouraged the criminal to have the best of both worlds,

34
easing his conscience and evading punishment at the same time.:

18,41 1In England the authorities are against the existence of any
.. B ' 36
privilege, and both the Law Reform Committee

37
Revision Committee were opposed to any change in the law. A privilege
' 38

and the Criminal Law

is, however, recognised by the law of variOus partsJof the Commonwealth
;nd by the American Uniform Rules of Eﬁidenée, Model Code of Evidence and
Proposed Federal Rules of Evidence.39 |

18.42 Before summarising some of the arguments 6n the question of the
formal recognition of a privilege in favéur of cdmmunications to clergymen
in the léw of Scotland, it may be observed that in Scotland the quéstion
appears to be of little practical importance. The‘commuﬁication is

koown only to the clergyman and the person who made it, and it is
difficult to envisage circumstances in which, as a practical matter,

there is any likelihood of the clergyman being asked to disclose it in

the/

332¢ Minter v Priest, [1930] AC 558, Lord Buckmaster at p 568: "The

mere fact that the person speaking is a solicitor and the person to
whom he speaks is his client affords no protection.”

34wa1kers, para 397(d).

350ross, P 256,

361,Re paras 46=47,

37¢cLre paras 272-275,

384y Newfoundland Evidence Act, R S Nf 1952, ch 120, art 6; Code of
Civil Procedure of Quebec, art 308: cit Law Reform Commission of

jgCanada n 13 ante, p 7. o '
Cit Law Reform Commission of Canada, n 13 supra, p 12. Rule 219 of the
Model Code defines a "penitential communication" as "a confession of
culpable conduct made secretly and in confidence by a penitent to a
‘priest in the course of the discipline or practice of the church or
religious denomination or organisation of which the witness is a member".
See Cross, p 257. '
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the Scottish courts. As the paucity of reported authority demonstrates,
such a situation hardly ever occurs. In a civil case, if the clergyman
were called as a witness to some other fact, it is most unlikely that a
question would be put to him about the communication. In a criminél
case it is even more unlikely that the Crown would call him to speak to
the commﬁnication in order to secure a conviction. In either-type of
case, even if the question were put, it seems improbable that the
presiding judge would find him guilty of contempt of court for refusing
to answer it, because if he did so the public's respect for the judicial
process would not be enhanced. So far, the Scottish legal system has
avoided confrontatioﬁs of this sort. It may also be noted, as a minor
conéideration, that a clergfman might be held to be entitled not to
answer in the following situations. Firstly, if a privilege relating

to the‘conciliation.of estranged spouses were to be recognised by the
law of Scotland, a clergyman might be able to rely on it in a case where
he had taken éart in negotiations between such Spouses.ao Secondly,

if in any case he sought to be excused from giving evidence abbut a
communi cation in:answer to a relevant question which the court deemed

to be neither necessary nor useful = a highly unlikely eventﬁélity - .
the coﬁrt might excuse him in the exercise of its residual ﬂiscretion.4
18.43 Among the arguments in favour of the conferment of a privilege are
that it would enable a wfongdoer to obtain spiritual consolation and
encouragement to lead a better life, and that it would avoid the
possibility of a confliét between the duty imposed on a priest by the

rules/

4psée ante, paras. 18,29-18.32.
%lyMa v Airs, 1975 SLT 177, at p 180.

RE 68917 BL(531)



rules of his church to keep secret a confidence, in particular one made
during confession, and his legal duty to obey a requirement to reveal
the confidence in court. The contrary arguments are thus expressed

in the Eleventh Report of the Criminal Law Revision Committee:

"274. But the great majority of the committee, while fully
sympathizing with the arguments above, are opposed to
recommending the conferment of a privilege in respect of these:
communications, Their main reason is that there should be no
restriction on the right of a party to criminal proceedings to
compel a witness to give any information in his possession
which is relevant to the charge, unless there is a compelling
reason in policy for the restriction, and that the arguments
for the proposal are not strong enough for this purpose. No
serious difficulty has arisen for a great many years, and the
majority are satisfied that the prosecuting authorities and the
courts would always be able to prevent a clash such as
mentioned above. In a case where the accused had told a
minister of religion that he had committed the offence charged -
or, say, that he had a propensity to commit an offence of this -
kind - it would be exceptional for the prosecution to know of
the communication, and there would have to be a strong reason
for the prosecution to seek to compel the minister to glve
evidence about the commumication or for the court to insist
that he should give the evidence., On the other hand, it

might occasionally happen that one of two accused persons had
confessed to a minister that he alone, and not his co-accused,
comuitted the offence. Even if any minister of religion felt
able to stand by and let a possibly innocent person be
convicted when the minister was in a position to exculpate him
by giving evidence, we should not wish to recommend legislation
which would allow this. It is possible, therefore, that any
provision which might be enacted should apply only to informa-
tion given by the accused about his own conduct. We have

no doubt that the legislation would have to secure that the
minister should be compellable to give evidence about a
disclosure which the person who made it was willing to have
disclosed.#? Whether the minister should be free (so far as
the law is concerned) to give the evidence without the consent
of the person who made the disclosure is a more difficult
question, and the fact that it would arise is an additional
reason for our preference for not legislating but for leaving
it to the courts and prosecuting authorities to deal with any
case which might arise in practice.”

18.44/

42This would be contrary to the rule in Cook v Carroll, ([1945] IR 515,
in the Republic of Ireland, where Gavan Duffy J EeIa that a Roman
Catholic priest had the right to refuse to reveal a statement made to
him in his character as a priest, and irrespective of the wishes of the
person who made it. The decision was based partly on the common law
but also took account of the "special position" of the Roman Catholic
Church as recognised in the constitution, '
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18, 44 .The English Committees began éheir deliberations from the point
that, although there wvas no conclusive decision in English law, the over-
whelming wéight of authority, both judicial and in books on the law, is
to the effect that English law did not attach any privilege to
communications to ministers of religion.. In-Scotiand, on the other hand,
in view of the unceftain effect of the decisions and the statements of
writers subseqﬁent to Hume the position is not so clear. It would,
hoﬁever; be difficult to legislate on the matter., If it.were to be
declaréd that no privilege existed, it might not be generally understood
that such a declaratipn did not effect any practical change in the
administration of the law in the courts. If it were to be declared that
some privilege did exist, it.ﬁould be necessary to formulate a generally
acceptablé defiﬁition of the communications to which thé privilege
attached, ﬁﬁ resolve.the difficulties mentioned by the Criminal Law
Revision Committee,.and to identify the clergymen to whom the privilege
applied having.regard to the.incrgasing number of movements of religibus
.or suppdsedly religious character which exist in modern Scotlénd.42a‘ It
may'herthought that if no new provisions of any kind were to be enacted,
any probiéms which might arise in practice would arise in most unusual
circuﬁstances and would be most 5uitab1y resolved by judicial decision.

18.45 (b) Doctors. A doctor must, if called on, give in evidence

43
information which he has obtained about his patient from observation.

It is thought that an oral or written communication made by the patient
to the doctor is not privileged, unless made in connection with the

dispute/

4ZaThe problem of identification could perhaps be overcome by providing
for prescription by regulations, as in the Marriage (Scotland) Act,
1977 (cap 15), sec 8. :

“3a8 v cp, (1851) 14 D 177, Lord Fullerton at p 180.
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&4
dispute. Dickson states the law in this way:

"Communications made by a person to his medical attendant are
not privileged; for the discovery of truth is in general more
important than the preservation of the confidence which has
often to be reposed in a physician or surgeon. At the same
time, good feeling should induce a party not to force a
medical man to disclose communications of a confidential
nature, unless the interests of justice make that really
necessary."

Like a clergyman, a doctor might, in the event of the récognition of a
privilege in aid of matrimonial coneiliation, be entitled to claim such
a privilege if he had acted as a conciliator of spouses;46 and he
might, in circumstances very difficult to conceive, be excused from
answering a relevant question which was héld to be neither necessary nor

47
useful,

18.46 In English law no privilege is recognised, but the judge,-by
virtue of the overriding discretion to control his court which all
English judges have, may if he thinks fit, having rega:d to tbe
import;nce of the potential answer to the issues being tried, tell a
doctor that he need not answer a question about matters which the doctor
would normally regard as confidentia1.48 Both the Law Reform Committe349
and the Crimiﬁal Law Revision Committéeso recommended that the law should

not be altered. On the other hand, some privilege is granted by the

laws/

AAWalkers, para 397(c). In Rogerson v Rogersom, 1964 SLT (liotes) 89,
the question whether the defender in a divorce action could object on
the ground of confidentiality to the disclosure of psychiatric records
relating to him was raised but not decided.
Dickson, para 1688.
See paras 18.29-18,32 above.
HMA v Airs, 1975 SLT 177, at p 180,
SE:;QS, p 258; dunter v Mann, [1974] QB 767.

LRC, paras 48~52, The Committee's criticism of Nuttall v Nuttall,
(1964) 108 Sol J 105, at para 51, was in turn criticised by

Lord Edmund~Davies in D v NSPCC, [1978] AC 171, at pp 244-245,
0CLRC, para 276.

45
46
47

4
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laws of New Zealand, Victoria, Tasmania, and most Americgn states and by
the'Uniform'Rules, Model Code and Proposed Federal Rules.SI' In favour of
graﬁting a privilége in the law of Scotland it may be argued that the
‘doctor and patient relationship fulfils all Wigmore's criteria for the

52 : o ‘
as to the fourth of these, that the injury

recéghitidn of a privilege:
done to the relationship by disclosure must be greater than the benefit
gained‘fbr the correct disposal of litigation, it may be contended that
é”cﬁnfidential relationship is necessary for the restoration and
maintenance of heaith, which is at least as important as, if not more
important than, the administration of justice. But here, as in the case
of the ciergyman,rthe questions arise whether the present law creates any
significant practiéal problem, and if so,.whether it is'practicabie to
confer any‘statutory privilege.

18.47 1If there.is evidence that medical treatment is hampered to any
material degree by the absence of some kind of privilege, or that the
existence of a privilege would significantl& improve the health of the
comnunity Ly encouraging persons to seek medical édvicé and treatment

who wpuld not otherwise do so, it would clearly be justifiable to attempt
to formulate a statutory provision. Whether such evidence exists is a
matter about which inform;tion may be obtainable from the medical
profession. As to the practicalities which confront the lawyer, it

may be.observed that in the civil courts doctors are mbstrcommnnly called
as witnesses in actions of damages for persoqal injuries, where averments
about the pursuer's injuries and treatment are made by the pﬁrsuer himself

and, frequently, by the defender, and all the relevant medical records

are/

51See LRC 16; péra 48; Lav Reform Commission of Canada, o 13 supra
5P 12; Cross, p 258. -
See para 18.37 above,
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are recovered. If a statutory privileoe were created, it would be
necessary to make an exceptlon to deal w1th thls very ‘common situation.
There are other classes of civil 11t1¢at1on where Justlce cannot bhe done
without the disclosure by a doctor of 1nformat10n which he has obtalned
in the course of hls relatlonshlp with a patlent, such as cases of
medical negligence or cases where the issue is the sanlty or fac111ty
or testamentary capacity of the patient, or the truth of statements made
by him in order to obtain insurance. There may be a case for 11m1t1ng
any privilege to communlcatlons between a patlent and his psychlatrlst,
on the ground that confldentlallty is of particular importance in the
: 53
treatment of an ailment of a mental or emotional nature. Several
models of legislation, especially the American Proposed Federal Rules of
Evidence, accord a privilege to psychotherapists but not to physicians
in general' but it is said that the main difficulty raised by such a
limitation is the 1mp0351b111ty that very often exlsts of dlst1ngulsh1ng
54 2
the physlcal allment from the mental one.
18.48 It may be convenient to set out here the views of the Law
Reform Committee, the Criminal Law Revision Committee, and the Law Reform
Commission of Canada. The Law Reform Committee stated their views on
a privilege for psychiatrists, and on the whole matter, as follows:
"It is said, no doubt with justification, that successful
psychiatric treatment is dependent upon the utmost candour
and confidence between doctor and patient and that psychiatrists
-are the recipients of a wide variety of confidences which might
be relevant as admissions upon issues other than the health of
the patient. But we find it difficult to envisage situations
which are not fanciful in which a psychiatrist is likely to be
called as a witness except on an issue as to the mental or
emotional state of a patient; and, since a psychiatric

diagnosis depends largely upon what the patient has told the

psychiatrist/

53
54See Rogerson, n 44 sugra.
Law Reform Commission of Canada, n 13 supra, p 19,
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psychiatrist, we find it impracticable to draw any line a priori
between commmications by the patient which ought to be disciosed
to enable the accuracy of the diagnosis to be tested and those
which it is unnecessary to disclose for this purpose.

"51, These considerations have driven us to the conclusion that,
where a doctor is called, whether by the patient himself or by
some other party, to give evidence upon an issue as to the mental
or physical condition of one of his patients, it is impracticable
to define in a gtatute the circumstances in which he should be
permitted to refuse to answer questions upon information obtained
from the patient as his medical adviser unless the patient consents
to his doing so. ‘The propriety of allowing him to refuse must
depend upon all the circumstances of the case and is, we think,
best ieft, as at present, to the judge. The way in which judges
have exercised that discretion in the past in civil cases has
given little ground for complaint from the medical profession and
we think that they can be relied on in the future to hold the
balance fairly between the Hippoecratic oathd5 zp4 the witness's

oath to tell the whole truth,"26 '

18.49 The Criminal Law Revision Committee observed that there was a
difficult question as to what should be the scope of the privilege, if
given. It might be a wide one which would allow the doctor to refuse

to give evidence (without the patient's consent) about any commmication
made to him by the patient in confidence, even one conpernihg‘a physical
ailment or injury or, perhaps, even about the facts of any treatment
given. They commented:

"... we think that, even if any privilege were given, it would be
vrong to go as far as this. To do so might exclude information
which it was important in the interests of justice to have
before the court. For example, it would be a scandal if a
criminal who had been injured when blowing a safe or committing
a robbery could prevent the doctor who had attended him from
revealing what the criminal told him about how he came by his
injury. There would be a stronger case for giving a narrower
privilege according to which a person who had told a doctor
practising psychiatry, in confidence, about an offence which

he had committed, or a criminal propensity to which he was
subject, for the purpose of obtaining advice or treatment which

might/

551t is said that very few British medical schools require their
graduands to swear the Hippocratic oath: Danald Gould, "Should a
_Doctor Tell?", New Statesman, 5th July 1974,

5§LRC, péras‘SO-Sl.
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might help him to avoid committing offences in future, could
object to the doctor's giving evidence about this., It is
undoubtedly desirable that a person should consult a doctor
for this purpose; and it can be argued that the possibility
that this would bring about a reform in the conduct of the
_person in question is a good enough reason for conferring the
privilege. The British Medical Association, in a memorandum
sent to the Law Reform Committee and ourselves, argued in’
favour of conferring a medical privilege and said that, while
the possibility of a conflict between medical and legal
obligations applied to all physicians, 'the dilemma is most
acute in the field of psychiatry'. They added:

'If a psychiatrist is to assist his patient, and ia
criminal cases possibly to assist the court to the best of
his ability, it is essential that his interviews with his
patient should be free and frank. In the course of such
frank discussions matters may be brought to light which,
whilst relevant to the mental state of the person concerned,
will be gravely prejudicial to his interest, if the doctor
is, as now, compelled to report them in open court'.

When we discussed this question, the general view was that the
privilege, if given, should be the narrower one mentioned above,
although it might sometimes be difficult to decide whether the
case was a psychiatric or an ordinary medical one. For
example, an unsophisticated person might consult a general
practitioner about a problem about which a more sophisticated
person would consult a psychiatrist, or a doctor might see
that what a patient thought was a physical condition was in
fact the result of psychological disturbance. In any event,
we thought that some exceptions would have to be made. An
example would be where the accused called the doctor as a
witness in order to make out a defence of insanity, diminished
responsibility, or some other defence depending on his mental
state, and the prosecution wished to cross—examine the doctor
in order to rebut the defence. However, in the end we decided,
by a large majority, that for reasons similar to those in
relation to ministers of religion - in particular the
unlikelihood that any difficulty would arise in practice -

we should not recommend that any privilege should be conferred
in relation to medical practitoners."57

18.56 The Law Reform Commission of Canada considered what the
limitations on any privilege should be:
'“As in the case of all the other categories of confidants, the
recognition of a privilege in this matter should be subject to

strict limitations. All legislation provide exceptions to the

" rule/

57CLRC, para 276.
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rule, dictated by higher legal or social considerations, even
those which, like French law, sanction the absolute character

of the privilege. Thus, disclosures made by a patient to a
doctor for the purpose of perpetrating a crime, fraud or offence,
should not be protected. Such is the classical case of fraud
or false statements in matters of life insurance. Furthermore,
the law should sometimes compel a physician to depart from his
obligations to keep silent when this is required by the superior
interest of society or of the group, even when the patient
objects. Such is the case when a patient suffering from a
contagious or a veneral disease refuses treatment, thus
creating the risk of an epidemic, or when a patient suffers

from an illness which makes driving a car a hazard to others.

"The recognition of privilege does not mean absolute
protection to all confidences, in all cases and under all
circumstances. It would be advisable for the legislator to
list the specific limitations of the privilege and to waive
it when its application stands to create serious public danger,
or threatens the life or security of individuals., This
matter raises the difficult legal question of determining
whether or not the right to the privilege is personal and
extra-patrimonial. In other words, when the holder of the
right dies or becomes incapable, should the privilege disappear
or should the holder's heirs or legal representatives be
allowed to continue to claim it? Opinions are divided on
this question. The solution to this problem must take into
consideration the interests at stake, Thus, in the case of
medical privilege the health and genmeral well-being of the
patient are involved. There should therefore be no basic
objection to the disappearance of the privilege after the
patient's death. However, the client~attorney relationship
can involve patrimonial rights as well as material and
financial interests which are likely to be transmitted to the
heirs. It would seem logical in this case to maintain the
privilege and to allow those who are continuing the deceased's
judicial personality to benefit from it."38

18.51 (e¢) Journalists. A journalist does not enjoy any privilege,

on grounds of confidentiality or otherwise, which entitles him to refuse
to answer any proper questions when he is adduced as a witness before a

' 59 . 60
Scottish court. The law of England is the same. In Scotland the

court might, in the exercise of its discretion, excuse him from answering

a/

58¢ aw Reform Commission of Canada, n 13 supra, pp 19-20,

5%MA v Airs, 1975 SLT 177, at p 179.

602G v Clough, [1963] 1 QB 773; A-G v Mulholland and Foster,
T1963] 2 QB 477.
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a relevant‘questlon which was Judged to be unnecessary or not useful;
but such c1rcumstances would be quite exceptional.61 In the law of
dgfamation, tﬁere is a geﬁeral rule of practice that the publishgr of a
newspaper will not be compelled to reveal the name of the aqthof of a
statement appearing in the newspaper's columns,‘but it has never been
suggested that a newspaper has a2 legal right to refuse disclosure when
that is ordered by the court, and several exceptions to thé rule of
practice have been recogﬂiﬂﬁdosz It seems clear that in the case of
communications to journalistas there is no consideratiqn.in favour of
granting a privilege which could override the public interest in the
ascertainment of the truth and the administratioﬁ of_justice in the courts.
The position of the journalist maf readily be contrastedlwith that of the
lawyer, the clergyman and the doctor. Unlike them, he does not receive
confidences in order to provide professional assistance to those who
confide in him; and while the identity of those who comﬁunicate.in
confidénce_with lawyers, clergymen and doctors can generally be
ascertained but not the content of such communications, in the case of
the jourﬁalist the content of the communication is made public but not
the identity of the communicator. It is therefore submitted that while
it may be appropriate to consider the granting of a privilege in the
case of clergymen and doctors, it is unnecessary to do so in the case of

journalists.

18.52' (d) Partners., The Sheriffs Walker state that with certain

exceptions, commumications between husband and wife and between partners
and professional communications between solicitor and client are

confidential/

6Lina v Airs, 1975 SLT 177, at p 180.

62
See E M Clive, "Non-Disclosure by Newspapers in the Law of Defamation",

1963 SLT (News) 169,
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63
confidential. It appears, however, that communications between
pPartners are not generally understood to be entitled to privilege.
Neither Dickson nor Lewis discusses them in the part of his work which

64
deals with evidence privileged on the ground of confidentiality;

Lord Moncrieff laid down that the privilege attached only to commmications
' - 65

to spouses and to solicitors; and it is thought that no modern Scottish

textbook other than the Sheriffs Walker's work suggests that communications

between partners are privileged. The learned authors cite two

. 67
authorities, Tannett, Walker & Co v Hannay & Sons and Pearson v

68 '
Anderson Brothers. In the first, in conjoined actions the pursuers

sued the defenders for the balance of an account incurred for méchinery
and the defenders sued the pursuers for damage said to have been caused
by the bad working of the machinery, The defenders sought to recover
documents including communications between Walker, one of the pursuers,
and his partners relating to the machinery prior to April 19, 1872,
Walker was believed to have had communications with his partners both

as to the repairs on the machinery and the question as to wh§ was to
bear the expense of these. The significance of the date does not appear
from the report. The pursuers objected to recovery on the ground of |
confidan;iality. According to the report, no authority was cited for
the proposition that privilege attached to communications between

partners/

63Wa1kers, para 391. See also the Report of the Committee on Privacy
(the Younger Report), 1972, Cmnd 5012, Appendix I, para 74, where it
is said that it appears that under Scots law communications between
partners are privileged.

64Dicks0n, paras 1658-1689; Lewis, Manual, pp 124-128,

5mMA v Parker, 1944 JC 49, - _

66yalkers! proposition, and the authorities which they cite, have not

~_been found in J Bennett Miller, Law of Partnership in Scotland (1973).

67¢1873) 11 M 931.

681897, 5 sLT 177.
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69
partners: the only case cited wasg Liviggstone v Dinwoodie, £or the

proposition that if the communications could not be made evidence

they ought not to be recovered, a proposition which is no longer regarded

70
as sound. Lord President Inglis said:

"I am not inclined to allow the fourth article [of the
specification of documents, describing the commmications].
I do not think that letters between partners of a firm can
be allowed to be recovered unless under very excaptional
circumstances, and unless specific grounds are stated for
their recovery. If one partner had been sent to another
country to act for the firm in a particular transaction
there might be a reason for recovering the letters to him,
to shew what his transactions were. But very sgecial cause
would be required, and we have nonme such here."’l

L.ord Deas said:

"With regard to communications said to have passed between the
partners, something very special VT“ld be requisite to
authorise these being recovered.”

Lord Ardmillan and Lord Jerviswoode concurred. The decision may be
explitabie on the ground that the communications were made post litem
motam in respect that they were concerned with the question of which

party was to bear the expense of the repairs. It seems to have been
. . 72 73 74
so understood by Hamilton Grierson, Lewis and Guild. The learned
' 68
Sheriffs' second authority, Pearson v Anderson Brothers, is an

Outer House case in which the defenders objected to a diligence to
recover letters passing between partners of their firm in their office

in/

681897, 5 SLT 177.
80 (1860) 22D 1333, ) .
Admiralty v Aberdeen Steam Trawling and Fishing Co Ltd, 1909 SC
S5, L P Dunedin at p 340; Black v Bairds & DaIﬁEIIlngton, 1939
SC 472, L J=C Aitchison at p 478; Young v National Coal Board,

1957 SC 99, Lord Blades at p 108,
71(1873) 11'M 931, at p 932.

2In his edition of Dickson (3rd ed), para 1374, and his article,
"Confidential Communications" in Green's Encyclopaedia of Scots Law,
vol iii (1896 ed), p 183.°
ua]., P 193. :
185 a Guild, "Confidential Communications" in Green's Encyclopaedia,
vol iv (1927 ed), p 344.
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in America and their office in Scotland on the ground that, being
communications between partners, they were confidential. The Lord Ordinary

sustained the objection on the authority of Tannett Walker & Co, but

it seems clear the he understood that decision to have been based on the
consideration that the partners were litigants on the same side, and
that he based his own decision on the same ground. Guild understands
Pearson to have been decided on the basis that the communications were

, 74
nmade post litem motam. No other cases with a bearing on the learned

Sheriffs' proposition have been traced.75 It is thought that there are no
grounds for granting a privilege to communications‘betwean partners, and
that it may be desirable to make it clear that no privilege attaches to
theu,

18.53 (e) Other relationships. There are many other relationships

in which the recipient of & communication owes to a communicator a duty
of non-disclosure. Accountants, banks, insurance companies and many
employees and agents owe such a duty to their clients, customers or
employers.76 .They do not, however, enjoy the privilege of withholding
in court the information they receive if it is relevant to an issue
upon which the court is adjudicating, unless in highly exceptional
circumstances they are excused by the court in the exercise of its
77

discretion, It is thought that there are insufficient grounds for

creating/

740 A Guild, "Confidential Communications" in Green's Encyclopaedia,

45v0l iv (1927 ed), p 344,
In Catto, Thomson and Co v Thomson and Son, (1867) 6 M 54, cit by
Dickson, para 1361, diligence to recover a partner's private books
was refused not on the ground of confidentiality but on the ground
that they would not be the writ of the firm.

76Walkers, para 397(a), (b); Walker, Delict, ii, pp 712-713.

7TuMA v Airs, 1975 SLT 177, at p 180, —See ante, para 18.33.
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creating any statutory privilege in respect of any of these relationships.

78"
That was the conclusion reached by the Law Reform Committee.

6. Public policy

18.54 Evidence may be excluded on greunds of public policy. Various
matterélare ina&missible because their disclosure would obviously

affect thé administration.of public affairs or the administration of
justicé. As.to the latter, the rules as to the competence #s witnesses
of judges, jurors andrarbiters have been considered in Cﬁagter 3,
paragraphs 3.08-3.15. . As to the former, it is thought that :I;.t would

be inapbropriaté to consider any reform of the rules as to the exclusion
of evidence on othe: grounds of public policy in the context of the

reform of the law of evidence in Scotland. In Conway v Rimmer

Lord Reid said that in the field of public policy =~ the proper relation
between the powers of the executive and the powers of the courts - he
could see no rationmal justification for the law being differént in
79 . .

Scotland and England. Lord Upjohn said:

"While the law of England and that of Scotland may differ in

many respects it is really essential, in the interests of

justice to Her Majesty's subjects in both parts of the

United Kingdom, thatashe rules relating to Crown privilege

should be the same,”
In Conway the House of Lords resolved various differences between the
English courts on the one hand and the rest of the common law world
and Scotland on the other. Since Conway there have been several

81

decisions of the House of Lords in English appeals and other English

decisions/

;gLRC 16, para 54.

o[1968] AC 910, at p 938.
80[1968] AC 910, at p 990.
R v Lewes Justices, exp Secretary of State for Hom partment,
T19737 AC 388; Norwich Pharmacal Co v Customs and Exc1se o
Commlssloners, (19741 AC 133 Alfred Crompton Amusement Machines Ltd,
v Customs and Excise Commissioners (No 2), [19734] AC 405;

D v NSPCC, [1978] AC 171,
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82

decisions which will clearly require to be considered in appropriate
83
cases in Scotland,

82In re D (Infants), [1970] 1 WILR 599; R v Cheltenham Justices;.
ex p Secretary of State for Trade, [1977] T WLR 95,

8JFor example, dicta restricting the scope of claims for non-disclosure
on the ground of public interest, in MacArthur v MacArthur, (1946)
62 Sh Ct Rep 137, and Higeins v Burton, 1968 SLT (Notes) 52,
are inconsistent with Conway, In re D and D v NSPCC (nn 78, 81, 80

supra). Other Scottish authorities are noted in Walkers, paras 295,
399, '

RE 68917 BL(545)






Chagter 19
HEARSAY

1. Introduction

19,01 This chapter is concerned with the admissibility of oral hearsay.
The admissibility of hearsay statements in documents has been considered
in Chapters 1l and 12, This section of the present chapter contains a
discussion of the reasons for the exclusion of éral hearsay, the
disadvantages which result from its exclusion, and various possible
méthods of reform of the law, The following sections of the.chapter
consider various aspects of the present law wﬁich have caused, or

seem likely to cause, difficulties in practice. Secondary hearsay is
discussed in relation to (1) the maker of the statement, (2) double
hearsay, (3) the nature of the statement and (4) dying depositions.

Next, primary hearsay is considered in relation to (1) previous consistent
statements, (2) de recenti statements, and (3) previous inconsistent
statements. There follows a discussion of evidence of previous
identification, and of statements forming part of the res gestae.
Extrajudicial admisgions, and.statements made by suspects and accused
persons, are considered in Chapter 20.

19,02 (1) The present law. It is thought that the present law may be

2 . .
very briefly stated in the following terms,  Hearsay evidence is

evidence of what another person has said. So defined it includes both
secondary hearsay, which may be admissible as indirect evidence of the
facts alleged in the statement, and primary hearsay, which may be

admissible/

1W‘alkers, chap 29; R & B, paras 18-82 to 18-92; Cross, chaps 17-20;
Phipson, chaps 15, 21; Law Reform Commission of Ontario, Report on the
Law of Evidence, chaps 1~-3; Law Reform Commission of New South Wales,
EgrEzgg:Fgggg_pn the Rule against Hearsay; H A Hammelmann, "Hearsay
Evidence, a Comparison", (1951) 67 LQR 67.

Adapted from Walkers, paras 370, 371, 375.
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admissible as direct evidence that the statement was made, irrespective

of its truth or falsehood. Evidence of the fact that a statement was
made is admissible, provided that the mere fact that the statement was
made, irrespective of its trﬁth or falsehood, is relevant; but hearaay is
usually inadmissible as evidence of the facts alleged in the statement.

19.03 (2) Reasons for the exclusion of hearsay evidence. The

cautious attitude of the present law towards the admission of hearsay
evidence appears to be based on the following considerations. (a) Hearsay
is evidence of a statement made by a person when not under oath and not
subject to cross~examination or the scrutiny of the court. (b) Hearsay
is not "the best evidence." (c¢) There is a danger of inaccuracy through
the repetition of the statement. (d) Juries would be unable to evaluate
hearsay evidence accurately. (e) Hearsay evidence may be superfluous,
(£) Hearsay evidence may be concocted. Each of these reasons may be
thought to have some substance: the question is, however, whe;her they
are so weighty as to make it impossible to contemplate any relaxation of
the present law.

19.04 (a) Since the statement is not made on oath in court and the
maker is not subject to cross—examination, the tribunal of fact cannot
evaluate his credibility and reliability at first hand by the traditional
methods, On the other hand there may be cases where the circumstances

in which the hearsay statement was made indicate what opportunity the
maker of the statement had to perceive the facts of which he speaks, and
what likelihodetheré is of his reporting them correctly. And there are
cases where a statement made shortly after the transaction in question is
more likely to be reliable than evidence given by the maker in court
months or years gfterwards.

19.05/
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19.05 (b) -In considering the objection that héarsay is not "the best
evidence"” it seems necessary to distinguish between the best conceivable
evidence and the best reasonably available evidence. It may obstruct
the ascertainment of the truth to exclude a hearsay statement where by
the time of the trial the maker can no longer accurately recollect the
matters dealt with in the statement, or cannot be found or brought to
court without_the‘expenditure of an inordinate amount of time and money.
19.06  (e¢) As to the danger of inaccuracy through repetition, it may
be observed that the danger decreases, the fewer the number of links in
the chain of commmication., A's evidence of what B said is less likely
to be inaccurate than A's evidence of what B told him C baid. It is
true that even in the former case there is a risk of error, since A may
have an imperfect recollection of what B ﬁaid, or may have misheard or
misunderstood B in the first place. But A may be crossQexamined to
test whether he is credible and reliable, and whether the orlg1na1
conditions of hear1ng and understanding the statement were satlsfactory.
The danger of inaccuracy is tolerated at present in cases where hearsay
is admissible, and it may be that at least in the case of first-hand
hearsay (where A gives evidence of what B said) the danger is not so
great as to be an insuperable obstacle to reform.
19,07 (d) The fear that juries would be wmable to weigh hearsay
properly may be based on an unduly unfavourable view of the capacity of
a modern jury, properly directed, to weigh accurately different kinds of
evidence. It may now be appropriate for the law to correapqnd in this
respect with Cockburn C J's dictum of more than a century ago:

"People were formerly frlghtened out of their wlts about

admltt1ng evidence lest juries should go wrong. gndern
times we admit the evidence and discuss its weight,"

At/

3R v Birmingham Overseers, (1861) 1 B & § 763, at p 767; 121 ER
897, at p 899,
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At present, juries not only have to assess hearsay which is admissible
under the law asrit now stands, but are expected to appre;iate the
weight and purpose of different kinds of evidence, and to perform other
tasks which are not entirely straightforward: they must consider a
witness's prior st&tements, when admissible, as going‘to credibility
only; they must not take into account a confession by one accused as
evidence against his co-accused; they must not draw an inférence against
the accused from his silence when cautioned and charged or, usually,
from his failure to give evidence in court; if they hear inadmissible
‘evidence they must put it out of their minds. It seems arguable that
a tribunal which is expected to understand and perform'dutiés‘such as
these would be able, with'adequate direction, to evaluate a wider range
of hearsay evidence than is admissible at present. There may be force
in the Criminal Law.Revision Committee's observation:

"Anybody with common sense will understand that evidence which

cannot be tested by cross-examination may well be less

reliable than evidence which can."4
19,08 (e) It may be considered that there is a risk that, if
hearsay were to be more widely admissible, parties would call an
unnecessary amount ﬁf heéréay as well as directrevidence, and thus
lengthen the proceedings and, in a jury trial, confuse the jury. But
such a risk may not be great. It is thought that considerations of
tactics and expense would continue to impel advocates to call only the
‘most convincing evidence, and therefore to call direct evidence in
preference to hearsay whenever direct evidence is reasonably available,
A party's failure to call reasonably available direct evidence would be
likely to cause a judge to infer that such evidence, if called, would
have been unfavourable to that party; and in a jury trial he should be

entitled/

ACLRC, paxa 247,
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entitled to comment_in that sense to the jury. On the other hand,

there may be cases where the most convincing evidence is hearsay, and
the leading of that evidence would shorten rather than lengthen the
proceedings and simplify the task of the judge or jury.

19.09 (f) The risk of the manufacture of hearsay evidence may be
difficult to assess. It is possible that witnesses, pa;ticularly in
criminal cases, would be prepafed to give false evidence of previous
statements by witnesses and accused persons, and false evidence of
statements by unavaiiable or unidentifiable third parties in favour of
the accused, Such evidence might be difficult to check or to challenge.
On the other hand the risk of fabrication of such evidenée would be
‘obvious to the judge or jury as a matter of common sense, and the
cfedibility of the witness and the strength of the excuses offered for
the unavailability or unidentifiability of the maker of the statement
could be tested in cross-examination. The question is whether the

riek of fabrication is a sufficient reason for continuing to exclude
first~hand hearsay evidencé which in mahy cases may be mbre reliable
than the evidence now admissible in court. If it is thought that that
is a sufficient reason, it seems necessary to appreciaté that the
exclusion of hearsay on this ground forms an exception to the normal rule
that the risk of bias or manufacture goes only to the weight of evidence,
and not to its admiésibility.

19.10 (3) Disadvantages of the hearsay rule. The disadvantages of

the present law as to the exclusion of hearsay may be said to be these:

(a) the exclusion of réliable evidence; (b) impossibility or expense

of adducing admissible direct evidence; (c) disturbance of the natural
flow of testimony and the adoption of evasive devices; (d) complication
of the exceptioné to the rule; (e) divergence between the information

available to courts and to tribunals, inquiries and arbitrations.

19.11/
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19,11  (d)'Much reliable evidence is excluded, particularly of
statements by a*pefson who for good reason is not available to testify
at the trial, ' Theére is therefore:a risk of -injustice through the . -
court's inability to weigh all the'available sources of-information.
about the issue it has to decide.

19.12 (b) * The need to call direct rather than hearsay evidence may.
make it impossible, or unduly expensive, to prove particular.facts. -
The identification of the maker of the statement and the expense of .
bringing him to cdurt'ﬁay~be‘¢ost1y,-énd‘theiiﬁcngeuience'to.the maker
may beé inordinate.

19.13 (¢) “In court, the exclusion of hearsay prevents the: witness
from testifying in a natural way, by recounting hearsay in the course
of his narrative. :And advocates employ devices which technically do -
not infringe ‘the rule but permit the trier of fact to infer the sense
of the exclpdéd‘iﬁformafidni ("Just answer 'Yes' or ‘'No', Constable:
Did yoﬁ“fécéivé“a*ﬁireleés‘message? - Yes.- As a‘'result of that where did
you go? - To' the ‘house of A in B road.  When you got there did you see
some ‘oﬁe;!"- Yes, I saw X. Do mot.tell us what he said but as a result.
of that what did you'do? = I went to the house of C in D street and
arrested Y.") '

19.14"  (d) ‘The present law contains a mumber of difficulties and: -
complexities, which are examined in detail later -in this chapter. The
admissibility of secondary hearsay which depends:on the maker of the -
statemeént's degth 6r permanent insanity, rather‘than on his
unavailability for some other good’r%asonrteems‘unduly'1imited;5 and
the sdme may perhaps be 8aid of the restric¢tions on the type of statement

admissible/ "

See paras.19.22-19.26 below.
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6 .
admissible as secondary hearsay, Statements in dying depositions are

admissible on the ground that they are likely to be true; but in fact
they may well be quite unreliable.7 It is difficult to understand why
previous inconsistent statements are generally admissible to discredit
a witness, while previous consistent statements are not generally
admissible to support him, and in neither case is the previous statement
admissible as evidence of the facts stated in it.s The question of the
admissibility of evidence of a witness's previous identification of the
accused appears to be somewhat confused.9 And the law as to the
admissibility of statements as part of the res gestae appears to require
restatement.lo

19.15 These rules, and other rules as to extrajudicial admissions and
confessions, which are discussed in the next chapter, are said to result
in directions to juries which are "too subtle" or “unrealistic",11 such
as that a witness's previous statements are admissible only to support
or impugn his credibility, and not as evidence of the facts stated in
them; and that a confession by one accused is not evidence against
another, Opinions appear to differ on the question whether diréctions

11
such as these are in fact too difficult for a jury to appreciate; but

some of the rules nevertheless seem difficult to justify.,

19,16 (e) In modern times many important issues are contested in
public inquiries and before statutory tribunals with the assistance of
material which would not be admissible in a court of law. Such bodies

nead/

6See paras 19.29-19.32 below.

7see paras 19,33-19.37 below.

See paras 19.41-19.42, 19.53 below.
ISee paras 19.59~-19.68 below. '
105ee paras 19.69-19.74 below.

Usee paras 19.45, 19.56-19.57 below.
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need not hear evidence on oath and may, within certain limits, regulate

12
their own procedure. In practice their decisions are based on information,

whatever its source, of some probative value: regardless of the technical
rules of evidence, information is taken into accownt if it tends logically
to show the existence or non-existence of facts relevant to the issue to
be'detérmined, or show the likelihood or umlikelihood of the occurrence

13
of some future event the occurrence of which would be relevant. - Decisions

are reached in this way on issues which are comparable in importance to the
parties, or to society, to those commonly litigated in the civil courts;
and it seems important to observe that the fact that such issues are so
decided ‘appears to be acceptable to the public. If that is so, it may be
that the courts could safely go some distance towards a relaxation of the
exclusionary rules of evidence in general, and of the rules as to hearsay
in particular. The following dictum of Diplock 1L J appears to be appropriate
to the present law of Scotland:

"For historical reasons, based on the fear that juries who

might be illiterate would be incapable of differentiating

between the probative values of different methods of proof,

the practice of the common law courts has been to admit only

what the judges then regarded as the best evidence of any

disputed fact, and thereby to exclude such material whieh,

as a matter of common sense, would assist a fact-finding

tribunal to reach a correct conclusion: eg Myers v
Director of Public Prosecutions, [1965] AC 1001,'13

The divergence in this respect between the courts on the one hand and
arbitrations, tribunals and inquiries on the other has come to appear

more/

1%& v Deputy Industrial Injuries Commissioner, ex p Moore, [1964]

.. 1 QB 456; Douglas v Provident Clothing & Su Co, 1969 SC 32
(industrial tribunal); Compulsory Purchase by Local Authorities
(Inquiries Procedure) (Scotland) Rules, 1964 (SI 1964, No 180),
rule 7(5) and Town and Country Planning Appeals {Inquiries Procedure)
(Scotland) Rules, 1964 (SI 1964, No 181), rule 8(5), each of which
specifically excludes only evidence which would be contrary to the
public interest, and otherwise provides that any evidence may be
admitted at the discretion of the reporter. As to arbitrations,

135ee D A Guild, Law of Arbitration in Scotland, pp 55-62.

R v Deput Industrializgjuries Commissioner, ex p Moore, n 12 supra,
Willmer L J at p 476, Diplock L J at p 488,
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more and more noticeable and difficult to justify with the growth in
number and importance of these bodies and the increasingly large classes
of questiohs which are confided to their jurisdiction. It seens
difficult to resist the force of an American scholar's observation:

"The truth .., is that hearsay evidence, ranging as it does
from mere third-hand rumours to sworn affidavits of credible
observers, has as wide a scale of reliability, from the

highest to the lowest, as we find in testimonial or
circumstantial evidence generally, depending as they all do
upon the frailties of perceptlon, memory, and veracity of men
and women. Indeed, it is the failure of the courts to

adjust the rules of admlssiblllty more flexibly and
realistically to these variations in the reliability of hearsay

that ... constitutes one of the pressing needs for 11berallzat10n
of evidence law."l

19,17 (4) Reform of the law. If it is accepted that there are

weaknesses in some of the arguments for the exclusion of hearsay evidence
under the present law, and that its exclusion has segious-disadvantéges,
the next question which arises is how and to what extent the law should
be reformed. The most radical approach would be to abolish the
exciusionary_rules completely, and to permit the admission of hearsay at
the discretion of the judge, leaving it to the judge or jury to assess
the cogency of any hearsay evidence tendered and admitted. It has, for
example, been suggested that in England the rule against hearsay should

_ 15
be abolished in civil cases heard by a judge without a jury. The

formidable objection to such an approach, however, is that a rule that
admissibility was a matter of judicial discretion would create difficulty
not only for the judge, but also for the parties in preparing their
cases, since it would be difficult for them to predict whether bar;icular
items of hearsay evidence would be admitted.

19.18/

1‘!'I\Ic(lor:uu'.ck Handbook of the Law of Evidence (West Publishing Co, St
Paul Mlnn, 1954), para 224; cit LRC of N5W, n 1 supra, pp 25-26.

76 D Nokes, "Res Gestae and Hearsay", (1954) 70 LQR 370, at p 384.
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19.