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PART II: PERSCNAL OCCUPANCY RIGHTS IN THE MATRIMONIAL HOMEI AND

REMEDIES AGAINST DOMESTIC VIOLENCE

Scope of Part II

2.1 In Part II of ocur Memorandum, we consider three inter-related topics:-—
(a) the question whether a spouse who has no possessory rights in
the matrimonial home (eg as owner or tenant) should be given a
personal right to occupy the home enforceable against the spouse
who has such rights (Section 4);
(b) the question whether and in what circumstances it should be
possible for one spouse to exclude the other from the matrimonial
home for the protection of the family or for some other reason
(Section B); and
(c) the civil remedies available to protect members of. the family from
the violence of one of the spouses. (Section C).
Thus, in Part II we are primarily concerned with those legal relationships
which exist within the family in relation to the matrimonial home. We are
not concerned at this stage with the protection of the spouses' right to
ocoupy the matrimonial home against the claims of third parties, such as
purchasers, landlords or heritable creditors, nor with the transfer of title
as between the spouses — a matter whiéh generally affects third party
rights. We deal with those matters in Parts III to VI.

2.2 1In Section A, we discuss the law on personal occupancy rights; in
Section B, the law on exclusion of a spouse from the matrimonial home; and
in Section C the civil remedies for protection of a spouse, At one level,
the purpose of these branches of law are different. The first is concerned
with ensuring that a spouse with precarious possession, usually a wife, -
retains a roof over her head, and cannot be expelled at the whim of her
husband, the owner or tenant. The last deals ﬁith the provigion of pro-
tection rather than accommodation; and the second deals both with protection
and accommodation reflecting the fact that these two topics are closely
connected. If, as we argue in Section A, a wife without a pfoprietary title
should have a personal right of occupancy, then, as we state in Section B,

the only way to ensure that she enjoys that right in certain cases may be to

1Paras. 2.3 to 2.30.
2Paras. 2.31 to 2,62,
SParas. 2.63 to 2.86



give her a further right to obtain a court order excluding her husband, The
personal remedies of interdict and lawburrows discussed in Section C may be
insufficient. Section D deals with supplementary matiers including the
definition of the matrimonial home; contracting out and other agreements as
to occupancy rights; the duration, variation and recall of orders; and pere
sonal rights to recover expenditure on the matrimonial home from the other

spouse.

Section A: FPersonal occupancy riggts in thg matrimonial home

2.3 We examine first the situation where the matrimonial home is owned or
tenanted by only one of the spouses (paras. 2.4-2.27) and then cases where
it is owned or tenanted by both (paras. 2.28-2.30).

(1) Qccupancy rights where matrimonial home owned or tenanted by one spouse

2.4 It is convenient to distinguish between the situation arising (a) while
the marriage subsists; and (b) on divorce, declarator of mullity of marriage
and judicial Separation.1ASince there is no proper succession in ocoupancy
rights independent of succession to title, and since we are only concerned
at this stage with occupancy rights enforceable as between the spouses, we
leave aside occupancy of the matrimonial home on the death of the gpouse
with the title until we deal with transfer of title and third parties!?
rights in Parts III to VI below.

(i) The separate property principle

2.5 In Scots law, the principle of separate property applies in its full
vigour to the spouses' occupancy of the matrimonial home.1 In the usual
case, for example, where the title stands in the name of the husband, no
possessory rights in the dwelling acorue to his wife by virtue of the
marriage. The wife is in no better position than a mistress or a iregpasser
or squatter whom the husband can turn out of the home at will, The trad-

itional term of art -~ "“precarious possessor" — describes exactly such

'See Clive and Wilson, Husband and Wife (1974) Chapter 10.

1A The latter topic has been considered in our Memorandum No.22 on
Aliment and Financial Provision.



possession as she hasyfor on the withdrawal of her husband's consent io
occupy the home, she is liable to be evicted. In the converse situation,
a wife with a proprietary title may eject a husband with precarious

possession.

2.6 The invariable rule that (in the absence of a personal contract)
posseasory rights follow the title has the merit of clarity and certainty
and is easy to apply. But in modern times it appears harsh, unjust and
unrealistic. A common criticism is that the rule infringes the principle
of sex equality. This criticism is only partially justified because a wife
with a proprietary title mey eject her husband. But the title to rented or
owner—occupied accommodation is more often in the husband's name than in
the wife's, so the rule operates unfairly against women in practice more
often than against men.

(ii) Development of the law

2.7 Unjust though the rule may seem to be from a non-owning wife's stand-
point, it is in fact an improvement on the law in force before the Married
Women's Property (Scotland) Acts 1881 and 1920, In a leading case in 1804,
it was laid down by the Court of Session that a husband, as head of his
family and proprietor of the matrimonial home, was entitled in the exercise
of his powers of administration over his family, to direct that his wife
should remove from the'home.1 Then, in 1820, the Court took what now would
be regarded as an even more extreme step by conceding a power of ejection
to the husband against hisg wife even where the matrimonial home was owned
by the wife.2 He could "take her by the shoulders and turn her out" or

raise an action of e,jec'l:ion.3 He could also interdict the wife from

1Colguhoun v. Col un (1804) Mor. App'x, voce "Husband and Wife" No. 5;
also Logan v. Wood !1561) Mor. 5877; Walg;ave v. Teviot (1703) 4 B.S.

568; and see also Baron Hume's Lectures 1 1822, vol. 1, pp.100~103;

Fraser, Huaband and Wife {2nd ed; 187 9-a72.

2McInt re v. McIntyre (unreported) Hume's Session Papers, Summer 1820, No.
263 noted in Hislop v. Hislop (next note). -

3Actlons by a husband to eject a wife from the matrimonial home occur quite
frequent in the early sheriff court reports: see Hislop v. Hislo (1879)
2 Guthrids Select Sheriff Court Cases 205, {1878) 22 Jo. of Jur.
Sutherland v. Sutherland (1897) 13 Sh.Ct.Rep. 209; Parker v. Pa.rker (1903)
19 Sh.Ct.Rep. 294; A Eﬂﬂiﬁ v. Anzus (1905) 21 Sh.Ct.Rep., 301; Barlow V.
Barlow (1906) 22 Sh.Ct.Rep. 290.




returning to the home‘t and in one case it was even held that he could inter—
dict her friends (including female friends) from visiting her there.® In
this last case, the basis of the interdict was the husband's right as owner
to the exclusive possession of his home. But the husband's right to eject

his wife was generally treated as resting on his curatorial powers.

(iii) The existing law

2.8 In 1911, the existing law was established on a different basis in
MacLure v. I!la.clmlre:4

The tenant of a hotel at Arisaig brought an action in the sheriff
court in which he offered his wife aliment, craved an order on her
to remove from the hotel which was the matrimonial home and at
which they resided, and an interdict against her returning to the
hotel. On appeal from the sheriffts decision, the First Division
held that the husband, as tenant of the house, was entitled to
exercise all the rights of a tenant against his wife in the same

way as against strangers.
The decision established that the sole basis of a husband's power to ¢ject
his wife from the matrimonial home is not his right as a husband but his
right as owner or tenant to the exclusive possession of his house. In
particular, contrary to the former rule, it is not based on his power,
either as his wife's curator or as 'head of the family', to regulate her

2

property) rights that where the title o the house is in the name of the

residence. Further, it follows from the emphasis on patrimonial (ie

wife as owner or tenant, then contrary to the old rule laid down in 1820,

1See Hislop v. Hislop: Angus v. Angus and Barlow v, Barlow, cf. Parker v.
Parker (all cited in previous notei.

2Shg_rg v. Hannah (1891) 7 Sh.Ct.Rep. 10.
35ee e+g. Hislop v. Hislop (supra); Sutherland v. Sutherland (supra).
1911 s.c. 200.

5McInt;£re V. McIntyre (supra). In Macbure, the old case of McIntyre ﬁa.s
"explained" (per Lord Dunedin at p.206) as based on the Jjus mariti which
had been abolished by the Married Women's Property (Scotland) Act 1881,
section 1. The trouble with this explanation is that the Jus mariti did
not extend to the wife's heritable property. An alternative, and perhaps
more plausible, explanation of McIntyre's case is that the husband's power
of ejection derived from his right of management of his wife's property,

a right which was abolished by the Married Women's Property (Scotland) Act
1920, section 1. If so MacLurs anticipated the Act.



the wife may eject her husband at her pleaa.s).u‘e.1 These principles have
been applied in a large number of sheriff court actions of removing or

ejection.

2.9 There is no altermative legal basis in Scots law on which a wife
could rely to claim a personal right of occupancy. In England and Wales,
(before the introduction of statutory occupation righ'l;s)3 her right was
held to rest on a number of competing bases: a statutory judicial dis-
cretion; the obligation of the spoumes to cohabit; the obligation to
maintain; a deemed irrevocable licence; a wife's "equitable interest".

2.10 No weight can be placed on any of these bases in Scotls law. First,

the Scottish couris do not have a statutory power similar to tha:t possessed
by the courts in England and Wa.les4 and in many other Commonwealth countries,
which could be construed as conferring a discretion to adjust proprietary
and possessory rights in the matrimonial home irrespective of the pre-—
existing rights of the parties.5 Second, the Scottish courts have explicitly
refused to deduce a possessory right from the spouses' obligation to cohabit

in the matrimonial home. In Maclure v. Maclure, Lord President Dunedin
remarked.:6
"It is really a confusion of thought to say that a decree for the removal
of his wife, if she is molesting him in the hotel, has anything to
do with the question of the duty of adherence ... 1t is not a necessary
consequence of turning the wife out of the hotel that the husband
will necessarily be in default in matrimonial duty. If the wife
choose to establish herself, or if the husband choose to establish
her,in a house near the hotel, and if, from time to time, he went to
that house and performed the conjugal duty of seeing his wife and
the other conjugal duty of cohabiting with her, I do not think
that ... an action of adherence would be successful."

Miller v. Millar 1940 S.C. 56; Macpherson v. Macphersom (1950)66 Sh.Ct.Rep.

125.

2See for example Morrison v. Morrison (1926) 42 Sh.Ct.Rep. 297; Scott v,
Scott (1948) 64 Sh.Ct.Rep. 119; Donachie v. Donachie (1948) 64 Sh.Ct.Rep.
120; Lawson v. Lawson (1950) 66 Sh.Ct.Rep. 207; McLeod v. McLeod 1958
S.L.T. (5h.Ct.) 313 of. Labno v. Labno 1949 S.L.T. (Notes) 15.

3Ma.‘l;rimon:i.a.l Homes Act 1967. :

Aynder section 17 of Married Women's Property Act 1882:; the analogous
Scottish Act of 1881 did not concede such a power to the courts.

26f. Hine v. Hine /79627 1 W.L.R. 1124, per Lord Demming M.R. at p.1128.
This interpretation ¢f section 17 of the 1882 Act was later disapproved
by the House of Lords.

61911 S.C. 200 at p.205.



Third, the Scottish ocourts have also rejected a spouse's claim to occupy
the matrimenial home based on the ohligatioh of the other spouse to provide

aliment, Thus, in Millar v. Millar, Lord Moncrieff said:

"It is for the husband to provide a home for his wife in which he

may also require her to reside; but the subsistence of the obligation
as of the right, is altogether independent of his residence at any
particular address 1

Moreover, it is a general rule in the law of aliment that the alimentary
obligant can discharge the obligation in the way least burdensome to
himself or herself; he can choose between paying aliment in cash or
providing aliment by way of board and lodging in the home.2 As to the
remaining English doctrines, a deemed irrevocable licence of ocoupation
is pure ficltion, while a wife's "equitable interest" is quite meaningless

in our law,

2.11 1In some cases a wife may have a financial claim for recompense if,
for example, she has spent money from her own separate income or capital on
improvements, repairs or ma.intenanoe.3 She cannot, however, rely on such
a claim to delay her removal or ejection from the home.4 The separate
property principle requires that she be treated like a squatter.

2.12 To sum up, the present law shows no potential for development in this
sphere, for a spouse without title camnmot rely on the common law principles
as to matrimonial obligations, property rights, or obligations ariging from
unjust enrichment, nor on any statutory judicial powers, as a 'hasis upon

vwhich to claim a right of occupancy in the matrimonial home.

(iv) Proposals for reform |
(iv.a) Spouse without title to have personal right of occup. [

14940 8.C. 56 at p.61.

2See our Memorandum No. 22 on Aliment and Financial Provision paras. 2.149
to 2.156 where we suggested that in the event of a dispute as to the
method of fulfilling the alimentary obligation, aliment should be provided
by means of a monetary allowance and not by giving the alimentary
dependant a right {0 board and lodging.

3'See Clive and Wilson, op.cit. pp.208-210. We deal below at paras.2.96
et seq with the gquestion whether her claim would be successful,

4Ra.nkina, Landownership (4th ed., 1909) p.22; and see Sinclair v. Sinclair
(1829) 7s.342.: (this case concerned an action betwsen cousins but T

same principles would apply between spouses).
6



2.13 The present law has some advantages. The invariable rule that (in
the absence of a personal contract) possessory righte follow the title has
the merit of clarity and certainty. The spouses, and third parties itrans—
acting on the faith of the records, kmow where they stend. It is also im
practice easy to apply in most cases. We think, however, that its advan-
tages are far outweighed by its defects. Different people will emphasise
different defects and we summarise them without giving particular weight

to any of them, First, as the Morton Report said, "the striot application
of the 5epa.ra.t.e propertx? principle is apt to lead to injustice, to one
or other spouse and particularly to the wife".1 To many people, it seems
unjust that one spouse who happens to have the proprietary title should be
pernitted by law to eject the other spouse from the matrimonial home. In
many cases, the ejected spouse may have a moral claim to a proprietary
stake in the home since she (or he) may have contributed as much to the
home in money or money's worth as the owner or tenant spouse. Marriage
raises reasonable expectations of secure family life within the home and
the economically stronger spouse should not be able, at his merest whim, to
disappoint those expectations and put the disadvantaged spouse out of the
home. Because of the muitual trust which exists in a marriage before it
breaks down, the spouse without title will not often have prepared for the
breakdown by acquiring alternative accommodation and in any event may not
have the opportunity or resources to acquire it. Often the spouses will
regard the home as "theirs". The law should treat it as "theirs" at least
for the purpose of occupancy rights. BSecond, as the Morton Report suggested,
it is unrealistic to treat the spouses as strangers. A spouse may be ejected
from the home as if she were a squatter, trespasser or concubine, with only
the uncertain and remote remedies of aliment .or financial provision to

fall back on. Spouses are not strangers and the law should not treat them
as such, Third, we argue below that in cases of domestic violence, the
aggrieired spouse should have the right to obtain an order excluding the
violent spouse from the matrimonial home. It is a necessary prerequisite
of such a right that possession should not depend merely on title and that
the injured spouse should have a right to occupy the home. Indeed, in
many cases, the fact that a wife has no right of occupancy may encourage
violence on the part of the tenant or owner husband because of the impunity

'end. 9678 (1956) para.682.



with which he can use force to turn her out.1 Altermatively, he can make her
life a mimery until she leaves. Fourth, as we have indicated, the law
favours husbands more frequently than wives because the former more often
have the title. In the opinion of many, it thus in its practical operation
infringes the principle of sex equality. Fifth, while the present law is an
advance on the law in the 19th century under which a husband could turn his
wife out of her own property, it is now arguably out of line with social
opinion in this country and with the approach adopted by most of the other

legal systems of the Commonwealth and Western Burope. For these reasons, we
propose that the law be changed so that @& sp_ouée who has no possessory

matri ial home (eg as owner or tenant] should be given a
persgonal right to ocoupy the home enforceable g._ga.inst the spouse who has
ch po 0 rights, and should lo r be treated b.l law as & mere

precarious possessor (Proposition 1), By the term "possessory rights" we
mean possessory rights under a documentary title such as a conveyance, or
lease, or a trust deed conferring a liferent interest: or other right of
occupancy, or rights a,i'ising by operation of law such as a statutory
"tenancy" under the Rent (Scotland) Act 1971.

!iv.b[ Nature of occupancy riggta

2,14 We have considered whether it would be necessary or desirable to
define by statute in more or less detail the nature or incidents of the
new occupancy rights which we have proposed. Practical problems would be
likely to arise relating to the extent of the new statutory occupancy rights;
the rights to authorise third parties to use the premises; the rights to
manage, repair and alter the property; liability for repairs, maintenance
and other outgoings on the dwelling; and even the right to protect pos—
session against encroachment, irespass or nuisance by third parties.

These problems have iwo aspects, one relating to the internmal sphere of
family life involving questions between the spouses only; the other invol-
ving rights and obligations in questions with third parties.

1In Sutherland v. Sutherland (1897) 13 Sh.Ct .Rep. 209 the sheriff observed

that forcible ejection of the wife by the husband "might, and probably would,
lead to assault or breach of the peace, repeated on every occasion when the
wife tried to return to her husband's house". For this reason, the courts
have said that decree of ejection is a 'more decorous' procedure than
*geif-help' by the husband.



2.15 MWhere two persons have a right of occupancy and neither can exclude
the other, there must be some means, short of an exclusion order, of
resolving disputes between them as to the exercise of their occupancy
:t‘i.gh‘t;:s.‘l The obvious way in which this can be done is by giving the courts
power on application by either spouse to regulate or restrict the exercise
of the occupancy rights or rights of management. This power might be
essential, for example, where two spouses awaiting divorce are living in
the same house but have set up separate households. Such cases occur
especially in areas of housing shortage.

2.16 A more difficult question arises as to what should be the rights of
the spouses in the absence of a court order. At one extreme, the law might
confer a bare right of occupancy on the spouse without title. At the other
extreme, the legislation might provide that the spouses should have the
same righis to occupy and manage the dwelling as if it were vested in both
spouses as common proprietors pro indiv‘iso; There are no doubt compromise
solutions. Some may think that definition of the rights of management
ancillary to the primary right of occupancy is unnecessary and possibly too
complex, Thus the statutory right of occupation introduced in English law
by the Mairimonial Homes Act 1967 is left undefined and its incidents are
left to be worked out by the courts. The background law is however differ—
ent. For example, in Scotland the owner of the matrimonial home can prevent
his wife from inviting her lady friends to aftermoon tea;2 and there seems
no legal rule preventing him from introducing his misgtress. In England,

the owner could not comtrol his wife's vigitors, nor introduce his mistress
in the honua.3 Further, there is a presumption that the common law continues
in force except to the extent that it is abrogated by statute expressly or
by necessary inference.

2.17 As regards maintenance or repairs or improvements to the home, or
payment of outgoings such as rent, building society instalments and rates,

a number of related problems arise for which some legislative solution will

be needed. We have required to deal with these problens at different places

in this Memorandum, and we summarise them here to show their inter—commection:—

1In common property, for exa'mple ¢+ the Qordian knot is cut by recourse to an

action of division or sale or appointment of a judicial factor.
®$harp v. Hamnah (1891) 7Sh.Ct.Rep. 10,

3pinckne v. Pinckney ﬁ96g 1 All E,R., 121 (husband ordered to remove his
mistress who was living with him in the matrimonial home).



(a) Where a dispute arises between the spouses as to whether repairs or
improvements to the dwelling should be effected, how should the dispute
be resolved? Should the same rule apply whether the spouseé are
cohabiting or estranged? We deal with these questions in the next
paragraph.

(b) Should a spouse with occupancy rights but no title as owner or tenant
be able to protect his or her occupancy rights by compelling third parties
such as landlords, building societies and local authorities to accept
payment of outgoings? In Parts III to VI below we suggest that the
spouse should have such a right.

(c) Assuming that either spouse has effected or paid for repairs or
improvements, should the other spouse bé (1) personally liable‘in any
circumstances to the third party for the cost of his services in
effecting the repairs or improvements; or (ii) liable to reimburse

the spouse who effected or paid for the repairs or improvements?

We examine (i) at paras. 2.18-19 below and (ii) at para. 2.96 et seq.

2.18 The first problem — the right to repair or alter in a question with the
other spouse — is an aspect of the rights of management of the property. If
the spouse without title (say the wife) had only a bare right of occupancy,
this would leave the right to effect repairs with the owner or tenant and
such a rule would be clear and certain. A disadvantage, however, would be
that the wife would not be entitled to carry out necessary repairs eg to a
leaking roof.1 An alternative approach would be to adopt the rule, obtain-
ing in common property, whereby one co-owner cannot make alterations to, or
extraordinary uses of, the property without the consent of the other co—
owners,2 but one co-owner can unilaterally carry out necessary repairs or
maintenance works on the property, or restore it or part of it, to its former
condition, at any rate where he does not make a demand for a financial
contribution from his co—owners.3 Such a solution in this context would

achieve equality of the marriage partners. At the same time, after marital

"While we suggest at para.2.25 below that the court should have power to

prohibit conduct on the owner's part rendering the home unfit for use as a
family home, this power would not strike at the owner's omissions.

®Bell's Principles (10th ed.) para. 1075.

3Bell, Principles para. 107%; Deans v. Woolfson 1922 5.C. 221 per L.J.C.
Scott Dickson at.pp.224-5; Brock v. Hamilton 11852) 18D, at p.$-§%
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breakdown, the owner or tenant spouse would not be able to make alter—
ations adversely affecting the other spouse's occupancy or prevent
necessary repairs. The solution would also-be congistent with our sugges-
tions in Parts III to VI {that a spouse with occupancy rights should be
enti‘hied to pay outgoings. As suggested in para. 2.15, a dispute about
alterations which are not necessary would be resolved by an application to
the court. We invite views on these alternmative approaches.

2.19 Where one spouse has contz;ac'bed. with a third party to effect repairs
or improvements to the home, it is for consideration whether the other spouse
should be personally liable to the third party for the cost of his services
in effecting the repairs or improvements. Even having regard to the wife's
praepositura and the doctrine of agency of necesity,1 (both now rarely
invoked), it will rarely happen that a wife with occupancy rights has an
implied power io pledge the credit of her husband in effecting necessary
repairs. At para. 2.96 below we suggest that the court should have power
to apportion, as between the spouses‘, liability for expenditure on the home.
Having regard to this, we do not think that a further power to pledge the
owner's credit is necessary or would be of much value. It is suggested that
each spouse should have the right to enforce his or her occupancy rights
against the other by the ordinary remedies of declarator, interdict or
dama'ges.z A wife wrongly excluded by her husband should be able to obtain
a declarator of her occupancy rights and interdict prohibiting him from
obstructing her entry into the home and excluding her in f‘uture.3

2,20 To sum up, we suggest that (1) the court should have power on appli-—

cation by either spouse to make orders restricting or regulating the exer-
cige by either or both of the spouses of their ri of oc or

nanagement . B 8¢ order resulating occupancy o

management, it is for consideration whether the gpouse who has no DOSSESROrY
rights in the home should be conceded a bare right of occupancy; or should

See Clive and Wilson, Hus% and Wife (1974) pPp.253-265; also our
Memorandum No.22 para. 2.00.

2C:f. Matrimonial Homes Act 1967, s8.1{2) as amended under which, so long
as a spouse has a right of occupation, either spouse may apply to the
court for an order declaring, enforcing, restricting or terminating the

rl@t .

30f, Lee v. Lee /T9527 2 Q.B. 489; Halden v. Halden /79667 3 ALl E.R. 412
C.A4., We suggest at para. 2,25 below that she should be able to obtain
dsmages for patrimonial loss incurred by her as a result of her exclusion
eg reimbusement of hotel bills.

1
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have the same right to occupy and manage the property as if the two spouses

were co—owners: or whether some other solution should be adopted.
(Proposition 2.) We discuss below (paras. 2.21-2.22 and 2.50-2.51) whether
the court's powers should be subject to statutory guidelines.

iv.c) Principles affecting orders regulating occupancy rights

2,21 There are several approaches to the definition of the grounds of an
order regulating occupancy rights. We think that the circumstances will
differ greatly from case to case so that the court should have a discretion.
But we have some difficulty in determining whether the discretion should be
contrelled by statutory guidelines. The powers which we suggest are novel
powers and it is envisaged that they will be exercised in some 50 sheriff
courts. It may be long before gmidelines are evolved in reported decisions,
and that at the expense of litigants or the legal aid fund. In any event,
it may be thought appropriate for the legislature to give the judges
guidance on the purpose and direction of the powers which it confers.

2.22 TIn deciding similar applications under the Matrimonial Homes Act 1967,
the English court is required by the Act to:

".sss make such order as it thinks just and reasonable having regard
to the conduct of the spouses in relation to each other and otherwise,
to their respective needs and financial resources, to the needs of
any children and to all the circumstances of the case ....".!

We think that similar criteria should be applied in Scotland and we suggest

that in making the orders mentioned in Propogition 2 the court should be
directed to have regard to all the circumgtances of the case includigg:

(a) the needs and resources of the Spouses;
(b) the conduct of the spouses in relation to each other and the state
of their matrimonial relationship;

{c) the needs and interests of any dependent children living with
gither spouge; and '
(d) the extent (if to which the dwelling is used for the purpose

of a business, trade or profession.
(Proposition 3)

1Section 1(3).
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iv Interim order

2.23 VWhere a wife ejected from the home applies for a court order
adjusting occupancy rights, there may well be an unavoidable delay of
weeks or even months before her application is determined. In the mean—
time, there may be an urgent need for her to retrieve clothes and other
belongings for herself and her children from the matrimonial home; and she
may need aliment. We think that the court should be empowered to make
interim orders allowing the excluded spouse to enter the matrimonial home
and uplift her belongings.1 In some cases it may be preferable for the
court to order that the defender spouse in occupation should deliver the
pursuer's belongings to the pursuer or her nominee. In the light of legal
uncertainties as to the correct procedure in enforcing delivery orders by
search and entry warrants,2 and other léga'.l'uncer"ba.inties,3 we think that
the court should be given an express power to grant, at the same time as a
delivery order, a warrant for entry and search to enforce the order if it
is disobeyed and a power to refuse or restfict an application for such a
warrant in an undefended case. The court should also have power to grant
interim interdict prohibiting the defender from keeping the pursuer out of
the matrimonial home pending the proceedings. These proposals can be
justified on the basis of the long-standing principle of law that, in cases
of recent wrongful dispossession, the status guo ante should be restored
as soon ag possible and before the time-consuming process of fimally

determining the property rights of parties is completed.

2.24 To summarise our proposalg, we advance for comment the following

propositions:

"In their Report on Matrimonial Proceedi in istrates Courts, (1976)

Law Com. No.77, the Law Commission suggest at para. 3.40{(d) that in
making an exclusion order "the court should have power to authorise entry
into the home for a temporary and limited purpose, such as, for example,
the collection and removal of personal belongings”.

°In Upited Dominions Trust (Commercial) Ltd v. Hayes 1966 S.L.T. (Sh.Ct.)

101; Napier v. Reed (194}) 59 Sh.Ct.Rep. 117: it was held that, having regard
to the Law Reform (Miscellaneous Provisions)(Scotland) Act 1940, g.1 a

gsearch warrant could not be granted at the same time as a delivery order.

For the contrary view see George Hopkinson Litd v. Carr 1955 S.L. 7. (Sh.Ct.)
80; North Central Wagon & Finance Co Ltd v. McGiffen en. 1958 S.L.T. (Sh.Ct)62.
3See United Dominions Trust ‘CommerclaQ‘Ltd v. Hayes, supra; George

Hopkinson Lid v. Carr, supra; North Central Wagon and Finance Co Lid v.
McGiffen, supra, for Tor doubts as to the court's powers ex proprio motu to
restrict or vary craves for search warrants in undefended cases.
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(1) Where one spouse raises an action to enforce his or her occupancy rights
in the matrimonial home, or applies to the court for an order regulating
guch rights, the court should have power on application to make the following
interim orders pending disposal of the prooeedinﬁz

(1) an interim order authorising the pursuer, or her or his nominee
in appropriate cases, to enter the matrimonisl home temporarily eg to
collect and remove her goods and effects, or to reside there %ill the

action is disposed of;

(ii) an interim order for delivery of those goods and effects;
(iii) if the pursuer is prima facie entitled to aliment, an interim order

-a.wardi% interim aliment pending disposalj;
(iv) an _interim interdict (eg against a husband excluding his wife).

(2) The court ghould also have express power of its own motion to restrict or
refuse in an undefended case a crave for an order mentioned at (i) or (ii)
ag well as the usual discretion to refuse interim interdict.

(3) bhen a sheriff orders delivery of goods left in the matrimonial home

cified in the o r as propoged at parasgra 1)(ii}, the sheriff should

also be able at the same time to grant warrant to sheriff officers to enter
the matrimonial home,to search for and take possession of the )goods and to

open shut and lockfast places. But the warrant should onH be executed
after expiry of a charge to deliver N (Proposition 4). '

(iv.e) General judicial power to protect spouse's occupancy

2.25 It is for consideration whether the right of a spouse to occupy the

matrimenial home should be supplemenied by a general discretionary power
conferred on the court to make orders protecting that right. The Family
Home Protection Act 1976 of the Republic of Ireland confers such a power.
Section 5(1) provides:—
"5.~(1) Where it appears to the court, on the application of a spouse,
that the other spouse is engaging in such conduct as may lead io the
loss of any interest in the family home or may render it unsuitable

for habitation as a family home with the intention of depriving the
applicant spouse or a dependent child of the family of his residence

1'I'his propesal follows the provisions.of Rule 71 of the Act of Sederunt
(Summary Cause Rules, Sheriff Court) 1976 which is the latest precedent
on the matier.
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in the family home, the court may make such order as it consgiders
proper, directed to the other spouse or to any other person, for
the protection of the family home in the interest of the applicant
gpouse or such child."

Commenting on this power, Mr A J Shatter observes: |

"The jurisdiction conferred by this section on the court may be invoked
by a wife for example if a husband
(1) attempts to demolish part of the family home or to
remove slates from the roof, or
{ii) cuts off or has cut off the electricity, gas, water
and any other essential supplies, or
(iii) suffers a judgement in collusive proceedings brought
by a friend with the intention of ultimately being "forced"
1o sell the home to meet the award made in the Judgement, or
(iv) refuses to pay any further mortgage instalments due on
the home, or . :
(v) breaches covenants in the lease of the home which could
result in forfeiture, or '
{vi) simply advertises that the family home is for sale, or puts
‘it onto an estate agent's books. '
Behaviour such as that outlined in (i) and (ii) could be such as to
render a house "unsuitable for habitation as a family home", whilst
{iii) to (vi) could be regarded as conduct likely to lead to the loss
of an interest in the family home. Such conduct by itself will
however be insufficient for a successful invocation of the court's
jurisdiction. For the court to intervene in such circumstances,
the section requires proof that a husband acted in such a fashion
'with the intention of depriving his wife or a dependent child of
the family of' his or her residence in the family home.'"

The court's powers are not confined to prohibitory orders, and it could
order a third party who had taken slates off the roof to restore the roof
to its former condition. Subsection (2) of section 5 enables the court to
award compensation to a spouse who has been deprived of occupancy by
making an order against the other-Spouse or a third party. The subsection

provides;—

"(2) Where it appears to the court, on the application of a spouse,
that the other spouse has deprived the applicant spouse or a
dependent child of the family of his residence in the family home
by conduct that resulted in the loss of any interest therein or
rendered it unsuitable for habitation as a family home, the court
may order the other spouse or any other person to pay to the
applicant spouse such amount as the court considers proper to
compensate the applicant spouse and any such child for their loss
or make such other order directed to the other spouse or to any
other person as may appear to the court to be just and equitable,"

"Pamily Lew in the Republic of Ireland (1977) pp.290-291.
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Under this section, too, the court seems to have power io make orders ad
factum praestandum {eg to restore the dwelling to its former condition)
instead of compensation. We think that powers on the lines of the fore-
going might be useful additional weapons enabling the court to protect a
spouse's occupancy. To elicit views, therefore, we provisionally propose
that the court should have power to make, on the application of a spouse,
(a) orders prohibiting the other spouse or a third party from conduct
which might deprive the applicant or dependent children of occupancy of
the matrimonial home or render it unsuitable for habitation as a home;

‘b! orders awarding compensation 1o a spouse deprived of occupancy payable
by the other spouse or a third party whose conduct led to the loss}

(c) orders against the other spouse or a third party to make 526. d.a.ma.g_e;
to the home done by him; and Sd! any other order which is necessary or
expedient to protect or restore the oc'cuga.ng of the a.p_?_licant and any
dependent children. But the powers should not affect third parties acquiring
property, security or tenancy rights under any deed or other writing inée
more appropriate safeguards against such transactions are set out below.

(Proposition 5).

(v) Crimipal law safeguards against harassment or eviction of ggduse

without title

2.26 One result of our proposals might be to make a spouse with occupancy
rights a "residential occupier™ protected from harassment or eviction by
the criminal sanctions in section 30 of the Rent Act 1965. Subsection (1)
of the section enacta;

"30.-(1) If any person unlawfully deprives the residential occugier

of any premises of his occupation of the premises or any part thereof
or at*)temp‘ts to do so he shall be guilty of an offence ..." (emphasis
added) . '

The words "any person" would seem to include a tenant spouse in occﬁpation
at any rate in the application of the section tc Scotland, But subsection
(5) of the section defines "residential occupier" to mean:

"a person occupying the premises as a residence, whether under a
contract or by virtue of any enactment or rule of law giving him the
right to remain in occupation or restricting the right of any other
person to recover possession of the premises." :

Thus, because of cross-border differences in the law on occupancy rights,

a wife in England appears to be protected by the Act from ejection by her
husband whereas in Scotland she iz not at preseni protected.
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2.27 Section 30 of the 1965 Act was passed to stamp out the practice

of "Rachmanism"™ in English cities whereby itenants were terrorised and
evicted from their homes by unscrupulous landlords. It may be therefore
that section 30 was not designed to strike at conduct by a person within
the family circle interfering with the family's peaceful enjoyment of the
home. Nevertheless one effect of our proposals will apparently be to
extend the 1965 Act %o disputes between spouses and a decision is required
on whether this would be appropriate. Accordingly views are invited on
the following guestionss Should it be made a criminal offence for one
spouge t agg the other spouge in his or her occcupation of the matri-

monial home or to evict him or her from it? If so, should section 30 of
the Rent Act 1965 (which makes it a criminal offence for erson to

evict or harass the residential occugier of Rremises! aggly in such cases

with or without modification? (Proposition 6).

ghts where matrimonial home owned or tenanted h

COMmmon prope and tenancies

Jeneral remarks

2.28 Where the matrimonial home is owned or tenanted by both spouses as
co-owners or co-tenants, each has a legal interest in every inch of the
dwelling which entitles him or her to use and ocoupy every inch of it and
each have joint powers of management., While each can dispose of his

Pro indiviso share unilaterally, neither can dispose of both pro indiviso
shares without the consent of the other. The main problem for a spouse
wishing to continue in occupation of the home will be to prevent a
transfer of the property to third parties which the other spouse can
compel in an action of division and sale. We revert to this problem below.

Competence of action of ejection

2.29 While it is a general rule that one cdmmon owner or tenant cannot he
ejected by the other common owner or tenant, there is some authority for

the view that the rule is not absolute. In Price v. Watson,1 an action of
ejection was raised by one co-owner against the singular successcrs of the
other co—owner in her pro indiviso share. The defenders claimed the right

to exclusive possession of part of the common property. The First Division

11951 s.c. 359.
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sisted the action of ejection in order that an action of division and sale
might be brought holding that it wbuld be unsafe to affirm in absolute terms
that one co—owner pro imdiviso can never in any circumstances obiain decree
to eject another co—owner from the common proper’oy. In a diasenting judgment
Lord Keith argued persuasively thaﬁ the action should be dismissed because
ejection is onlj competent against ‘one who is in possession without a title

to possess. His Lordship sav.id.z‘l

"That (ejection) can be used against a co-owner who has a right to
possess, flowing from his property title, is in my opinion, a plain
impossibility ... That disputes may arise as to the manner of
possession in many cases is undoubted., This is but one aspect of
differences beiween co-owners in the management of the subjects.
When such differences arise, our law has recognised two methods of
cutting the Gordian knot - the appointment of a judicial factor and
recourse to an action of division and sale. Nowhere will a trace be
found in textbook or decision that a dispute about possession by
co—owners can be solved by an action of ejection, though down the
centuries countless such cases must have occurred."

In view of the unsatisfactory degree of uncertainty in the present law,

we tentatively suggest that for removal of doubt, it should be declared by
gtatute that where both spouses have occupancy rights in the matrimonial
home, a conclugion or crave by onme spouse for gjection of the other spouse
from the matrimonial home is incompetent except as ancillary ito an
exclusion order such as we E. ropose at Proposition 9 below. (Proposition (p)

Regy_xla.tion by court of gpouges' occupancy ri@ts

2.30 It would, we think, be unfortunate and anomalous if the rules which
govern the occupation and management of the matrimonial home when the title
is in the name of both spouses should be different from the rules which
govern those matters when the title stands in the name of one spouse and the
other has a personal right of occupancy. We have already suggested at
Propositions 2 and 3 that, in the latter case, the court should have power
to regulate occupancy. To complete the assimila.tion. of the two types of
case, we propose that where the home is vested in both spouses, the court

should have the same powers o regulate or restrict the exercise of rights

11951 s.c. at p.366.
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of occupancy or management as we suggest should be available when the
title is vested in only one spouse., There is a precedent in England and
Wales where the Matrimonial Homes Act 1967 originally applied if only one
gpouse had the 'l:i‘l'.le,1 but similar proﬂrision is made by sectiqn 4 of the
Domestic Violence and Matrimonial Proceedings Act 1976 in relation to the
case where the title is vested in both spouses.2 Accordingly we Sugges‘t
that the court's powers proposed at Propositions 2 and 4 above to regulate

and restrict the exercise by spouses of occupancy rights or righis of

management should apply also to the case where the matrimonial home is

held by both spouses as co—owners or co—tenants. (Proposition 8).

Section B: Bxclusion of spouse from the matrimonial home
Possessogx remedies as Erotection %insﬂ: domestic violence

2.31 In Section A, we advanced proposals designed to remove the social
injustices stemming from the precarious possession of spouses, especially
wives, who have no contractual or legal right to occupy the matrimonial
home. That branch of the law concerned the provision of accommodation -
giving a wife (or husband) without title a right to a roof over her head,
and a measure of security of tenure in her own home, in a question with her
owner husband. In this Section, we are concerned to examine the different
but connectéd_ problem of defining the circumsté.nces in which the law should

allow one spouse the right to exclude the other from the matrimonial home.

2.32 In our view the main, and perhaps the sole, situation in which
exclusion is justified is where it is necessary for the protection of the
remaining members of the family. In Section C we deal with the civil remedies
affording protection against a spouse's violence. These may be effective where a
wife wishes to continue living with her husband in the matrimonial home.

They will often be effective where the spouses are living apart. But both

are in the relevant sense persoral remedies and neither can be used to

Section 1(1).

2Section 4 provides that "Where each of two spouses is entitled by virtue:
of a legal estate vested in them jointly, to occupy a dwelling-house

in which they have or at any time have had a matrimonial home, either

of them may apply to the court, with respect to the exercise during the
subsistence of the marriage of the right to occupy the dwelling-house,
for an order prohibiting, suspending or restricting its exercise by the
other or requiring the other to permit its exercise by the applicant."
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excludea spouse from the matrimonial hc>me.dI Only the possessory remedies of
removal or ejection can be invoked for that puz‘-pos.e.2 It seems to be widely
accepted, however, that in many cases the only sure method of protecting

a grievously injured wife from her husband's continuing violence is to
exclude the husband from the home.

2.33 1If this is right, then arguably it is most unsa.tisfé,ctozy that in
Scotland the right of exclusion, and with it the right to adequate
protection, should depend on the accident of proprietary title. The
anomalies can be seen if we consider the situations (i) where the title
stands in the name of the spouse who inflicts the violence; (ii) where it
stands in the other spouse's name; and (iii) where it stands in the name of
both spouses.

2.34 ‘Q Title in name of vioclent spouse. Often a 'battered wife' living in a

house owned or tenanted by her husband may endure his violence for a very
' long period because it seems to her that she has no altérnative. Even if
ghe does go the lemgth of consulting a solicitor or raising an action (and
many *battered wives' never do) she may find her legal remedies useless
becausge the husband may respond to proceedings against him for lawburrows
or interdict by thrusting her out of the home. If Proposition 1 above is
implemented by statute, he would no longer be able to do that, but an
interdict or decree of lawburrows may not deter him from violence. Where
this is so, the only solution is to compel the spouses to live apart. We
doubt whether most people nowadays would regard it as just that it is the
injured wife who must seek alternative accommodation in order to protect
herself. Likewise, if a tenant or owner endangers his or her children by
violent conduct, it seems wrong that the other spousge should be required to
seek a home elsewhere in order to protect them.

2.35 sz Title in name of aggrieved gpouse. Where the title is in the

name of the non-violent spouse, she (or he) can protect herself from injury

by an action of ejection. But our proposals at Proposition 1 above would

! Burn-Murdoch Interdict (1933) p.5; Bankine, Leases (3rd ed.) p.312; Paton and

Cameron Landlord and Tenant (1967) pp.248-g; Walker, Civil Remedies (1974)
p+252. (In English law injunctions have frequently been used for the purpose
of ejection of an occupier). '

21dem,
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deprive her of this right because they would concede a personal right of
occupancy to the husband. It is necessary to ensure that the aggrieved

spouse is not placed in a worse 'position than under existing law.

2.36 {c) Title in name of both gpouses. Where the title stands in the

name of both spouses, generally neither can exclude the other, though there
are ill-defined exceptions to this general I'llleo1 Again, this may put the
wife and children at risk from the violent spouse or parent.

2.37 Before elaborating the need for reform more fully, it may be useful
to congider English law which affords greater protection to a wife in cases

of domestic violence.

English law

2,38 In England and Wales, the law on exclumion of spouses from the
matrimonial home is highly developed2 and has recently been extensively
reformed. It is, however, complicated by the fact that there is a three-
tiered hierarchy of courts ~ High Court, counmty courts and magistrates!
courts which exercise matrimonial jurisdiction. There were differences
between the remedies available at each tier of the hierarchy, but recently
the powers of the county court have been assimilated to the reformed powers
of the High Court.> Both courts can now grant injunctions without a
preliminary conclusion for damages or for amatrimonial order. In Scotland, an
interdict without a preliminary conclusion for damages was always competent since’
interdict is not regarded as supplementary to reparation’ in the same way as in
English lawunder which *EBquity follows the Common Lew'. On the other hand, the
magistrates' couris exercise jurisdictionunder a separate statutory code, and

in proposing a revision of that code (including extensive new powers to protect
wives and children at risk), the Law Commission for Eng%and and Wales envisage
that the separate code will continue in a revised form.

2.39 1In the High Court and county court, there seems to be four categories
of jurisdiction to exclude a spouse from the matrimonial home.

(a) Where one spouse has a legal interest in the matrimonial home and
the other spouse does not, the position is governed by the Matrimonial
Homes Act 1967. This Act was originally desigmed o secure that a spouse

1Prig§ v. Watson 1951 S.C. 359, discussed at para.2.29 above.

See generally Bromley, Family Law (5th ed., 1976) pp.481-2; Bvelyn Ellis,
"The Right of Occupation of the Matrimonial Home and its Enforcement by
the Courts" (1975) 4 Anglo-American Law Review 59; Susan Maidment, "The
Law's Response to Marital Violence in England and Wales" (1977) 26 I.C.L.Q.
403; Mary Hayes "Evicting & Spouse from the Matrimonial Home" (1978)
F‘amig %ﬂ’ 4,41. . : _
3Domestic Violence and Matrimonial Proceedings Act 1976.
4ps to county courts, see Domestic Violence and Matrimonial Proceedings
Act 1976, s.1; in the High Court, the reform has been effected by Rules
of the Supreme Court.
’See e.g. Burn-Murdoch, Interdict (1933) pp.106-107.
6Report on Matrimonial Proceedings in Magistrates Courts (1976) Law Com. NoJh
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without title was not excluded from the home, and as originally enacted the
Act merely gave the court power to "regulate" the exercise of rights of
ocoupation by either spouse. "Regulate" did not include "prohibit" and
accordingly the court could not exclude a spouse. The Domestic Violence
and Matrimonial Proceedings Act 19761, however, amended the 1967 Act;
section 1(2) of the 1967 Act, as so amended, now provides:

"So long as one spouse has rights of occupation, either of the
spouses may apply to the court for an order declaring, enforcing,
restricting or terminating those rights or prohibiting, suspending
or restricting the exercise by either spouse of the right to occupy
the dwelling-house,"

As we indicated above, the court is required to:

"..s make such order as it thinks just and reasonable having

regard to the conduct of the spouses in relation to each other and
otherwise, to their respective needs and financial resources, to the
needs of any children and to all the circumstances of the case ..."

These provisions apply while the marriage subsists.

2.40. (b) Where both spouses had an.interest‘as joint tenants or owners in
the matrimonial home, the 1967 Act did not apply and the position was governed
by the common law which engbled the court to exclude a giolent husband.

Thus, in Guragz v. Gurasz,” Lord Demning M.R. declared:

"In an extreme case, if (the huéband's; conduct is so outrageous as
to make it impossible for (the spouses to live together, the court
will order him to go out and to leave her there. This is a pergonal
right which belongs tothe wife as a wife. It is not a proprietary
right. It is not available against third persons. It is only
available against the husband. No matter whether the house is in
the wife's name, or in the hushand's name, or in the names of both
jointly, nevertheless she has this persomal right which the court
will protect.” ' '

It was felt to be unfortunate to have two codes applying according to title
and section 4 of the Domestic Violence and Matrimonial Proceedings Act 1976
assimilates the position where both spouses have a proprietary title to the
cage where only one is owner or tehant. : .

2.41. (c) The third ground is the court's inherent power to exclude a

spouse pending matrimonial proceedings such as divorce or Judicial separation
(ie until decree absolute). "The rationmale for this jurisdiction has been
expressed in various ways, such as the preservation of the status quo- and

the protection of the petitioner's right to bring legal proceedings."4 The

1Section 3.

2/19697 3 W.L.R. 483.
4E11i3, igs'o-c-i_tt at P-600
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Jurisdiction may be invoked by either spouse irrespective of which spouse
has the title though ownership strengthens the claim for an 1’.n;jn.1:o.c1;:i.on.'l

The court, however, is slow to make an order excluding a spouse and will

do so only in extreme cases.

2.42. (d) At common law it was a ground of jurisdiction to order the
exclusion of a spouse that the order was required to protect the children's
physical or mental well--being.-” Now that the common law has been almost
wholly superseded by the Acts of 1967 and 1976, it may be that this ground
is subsumed under those Acts, which as we have seen diﬁect the court to
have regard inter alia to "the needs of any children".

2.43 The lay magistrates! courts do not have jurisdiction to make orders
under the Matrimonial Homes Act 1967 or the Domestic Violence and Matri-
monial Proceedings Act 1976, nor do they possess power to make injunctions.

In their Report on Matrimonial Proceedings in Magistrates' Courts,” however,
the Law Commission recommended that:—

"A magistrates' court should have power, if it is satisfied that the
complainant or a child of the family is in danger of being
physically injured by the respondent and that the respondent has
used violence against the complainant or a child of the family, or
that the respondent has threatened violence against the complainant
or a child of the family and also has used violence against some
other person, or that the respondent has disobeyed a personal .
protection order by threatening violence, to make one or both of

the following orders:-— '

(i) ‘an order that the respondent should vacate the matrimonial
home;

(ii) an order that the respondent should not enter the
matrimonial home."

The magistrates' courts powers as proposed by the Cormission are narrower
than those of the higher courts. The court would not for example have
power to grant an exclusion order on proof of psychological damage as
opposed to physical injury.! The Commission further recommend that an
exclusion order should be capable of being made generally or subject to
exemptigns and conditions and for either an indefinite or specified
period;” and that in making an exclusion order, the court should have
power to authorise entry into the home for a temporary or limited purpose
such as, for example, the collection and removal of personal 'belongings.“9

1 B . ‘ .
Boyt v. Boyt ﬁ94§7 2 All E.R. 4363 Silverstone v. Silverstone 1953
p.174; Maynard v. Maynard 596 P:BS; Jones v. Jones 2197171 W‘.[I:.R-.7396.
2

Stewart v. Stewart /1947/ 2 All E.R, 813, 844; Hall v. Hall 1971/ 1 W.L.R.
404, at 406 and 4074- 17 ’ " [ -7

PEllis, loc.cit. pp.63~64.
41967 act, s.1(3).

SLaw Com. No.77.

6Pc':l,r-a'.. 3.40(b).

TPara. 3.12: giving reasons, the Commission explained that "adjudication on

an allegation of psychological damage is a very difficult matter which may
involve the assessment of expert evidence by psychiatrists. This is a highly
skilled task which we do not think can appropriaiely be placed on magistrates"

8pPara. 3.
9Pg§g.%.ﬁgtd).
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The need for reform

2.44 We have already noted at paras. 2.33 to 2.36 the anomalies which can
arise where the powef of ejection follows the title. The next question is:
in what situations does a wife, threatened by her husband's violence,

require the protection of an order excluding the.husband from the matrimonial

home? Three such situations may be identified:

(a) where the spouses are residing together;

(v) where the violent spouse has left the home temporarily; and

(c) where the wife has been driven from the home and is tempted or
feels compelled for one reason or another to return.but cammot
in safety do =o.

We consider these in that sequence.

2.45 Where the husband and wife are living together in the matrimonial home
and the husband is behaving violently towards the wife, a personal interdict
or decree of lawburrows may be insufficient to deter the husband from violence.
In this situation, we think that the court should have power to make an order
excluding the husband.

2.46 Where a violent husband has left the matrimomial home temporarily and
there is a risk that he may re—enter the dwelling and injure or threaten

hig wife or children, then again interdict or lawburrows may be insufficient.
They cannot be used to override s proprietary right,1 and once the husband
has re~entered the home, they may not deter him from violence. In this
situation we also think that the court should have povwer to make an order
excluding the husband from the matrimonial home.

2,47 The third sifuation arises where the wife has been turned out of the
home by the husband's violent conduct. The wife may return to her parentst
houge, or reside'with another relative or a friend, or in a hostel for
"battered wives". Dealing with the question vhether, in a situation of
this type, the magistrates' court should be able to make an order excluding
the husband, the Law Commission for England and Wales observed:2

1See para. 2.32 and authorities cited there.

2Report on Matrimonial Proceedings imn Magistrates! Courts (1976) Law Com.
3.9 - '

No. 77, para.3.9.
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"It might be thought that, if the wife has physically removed
herself from the home, the only remedy required is an order
prohibiting the husband from using or threatening violence against
her., We take a different view. The accommodation in which the wife
has taken refuge may only be available for a few days' stay and
in any case it is scarcely likely to offer the same kind and standard
of amenities as she had in her own home. Consequently, as time passes,
the wife may find herself under increasing pressure to patch up her
differences with her husband and return home. We think it most
undesirable that the law should in effect encourage a woman to
expose herself in this way to the risk of further violence from her
husband, We therefore conclude that, in appropriate circumstances,
the magistrates' court should have power to order the husband to
quit the matrimonial home."
2.48 We appreciate that the exclusion of a spouse from the matrimonial
home is a very grave matter which the courts should be slow to order.
First, there is a view that whatever a man may have done, he should not be
evicted from his own home especially if he is owner or temant. Second, it
may be objected that a husband owner or tenant will cease to pay building
society payments or rent so that unless the wife has funds or income she
will usually lose her right of occupation to the claims of third parties.
As regards the first of these objections, it must be conceded that
exclusion from the home seriously breaches property rights. On the other
hand, over half of the population of Scotland live in public sector tenmancies
provided under the Housing (Scotland) Acts and even in the usual case where.
the tenancy is granted to the husband, the true position ig that the local
authority are providing housing for the family as a whole (as indeed
housing authorities have said in justifying the charging of rent arrears
on transfer to the wife), Nor is there a large proprietary stake in
Rent Act tenancies. In any event the emphasis of the law has perhaps been
shifting from ownership values to personal values, and not many people are
bold enough nowadays to prefer the former to the latter in formulating
legislative policy. The second objection is not conclusive and in Parts III

to VI below, we suggest ways in which a wife can protect herself from third
parties' claims. '

Proposals for exclusion orders

2.49 We conclude that the court should have pbwer to exclude a spouse
from the matrimonial home to protect the other spouse. We tentatively
suggest that this power should be exercised to protect a spouse from
psychological damage as well as bodily injury, since the one can be as
injurious to health as the other. Interdicts against molestation provide
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an analogy.1 Accordingly, we provisionally propose that the court should be

Eivan a discrétiogggx power to make an order suspendingﬁ?or a period or
until further order a spouse's right to ocoupy the matrimonial home (which

may be ocalled an exclusion order) for the protection of the other spouse or

any children living with him or her. (Proposition 9).

2.50 We have already suggested at Proposition 3 (para.2.22) certain guide-
lines which should control the court's power to regulate occupancy and
management. These guidelines are relevant also to exclusion orders. But
it is potentially a more serious matter fto suspend occupancy rights than
to regulate them and before such a decision is made, we think that the
courts should considerlcertain further factors.

2.51 In these circumstances we suggest that the court should not make an

exclusion order unless it is nmecessary for the protection of the applicant

or any. dependsnt children, and before making such an order the court should

Bave yegard to all yelevant circumstances including where appropriste those
ifd i oposition 3 sbove; but in addition it should have regard 1o

. 3he balance of hardship as between the spouses includigg the availdbilitx

and guitability of any altermative accommodation for the spouse whose occupancy
rights are gousht to be guspended. (Proposition 10).

2,52 Although an exclusion order is not intended to be necessarily a once—
and-for-all setilement of the parties' rights of occupancy, it would
certainly have continuing effect and provision would have to be made as

to its variation and recall by the court. We revert to this at paragraph 2.94
below,

Qther remedies ancillagz 1o exclugion orders

2.53 A wife or husband applying for an exclusion order should also-be
able to claim certain other remedies. These are of two kinds. Scome
remedies, such as orders regulating the custody of children, are not truly
ancillary to the order for ejection because in an action for both an

exclusion order and a cusiody order, the pursuer should be able to continue

1560 para.2.65, and 2,67 et seq.
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his action for custody though his claim for an exclusion order is refused
by the court or abandoned. BSuch remedies are truly collateral, not
anoillary,1 and their combination in one action with a claim for an
exclusion order is strictly a matter of procedural competence which we

deal with in Part IX below.2

2.54 Other remedies are accessory or ancillary to the exclusion order,
viz. (a) a warrant for ejection; (b) an interdict against re—entry;

{c) an order that the pursuer find security for the defender's aliment;
(d) an order for preservation of the defemder's goods and effects left in
the home; and (e) an order imposing terms or conditions. We briefly
explain the role of each of these.

2.55 We have said that the effect of an exclusion order will

be to suspend the defender-spouse'sright to occupy the matrimonial home.
In some cases the defender will mnot be living in the matrimonial home but
in other cases he will, If he'dnes not leave, then the pursuer should be
able to instruct officers of court to eject him. The warrant for ejection
should be granted along with the exclusion order and, as in actions for
ejection, the warrant should be summary, ie capable of execution without
the need for a pricr charge to remove,

2.56 The pursuer should alsc be able to obtain an interdict prohibiting
the defender from re—entering the former matrimonial home without the pur—

suer's express permission3 after he has left or been ejected.

2.57 Where the defender is prima facie entitled to aliment from the
pursuer, as may be the case where a husband thaiﬁs an exclusion order
against his wife, the question arises whether the defender should be able
to request the court to supersede extract of the exclusion order or warrant
of ejection until the pursuer provides security for the defender's aliment.

1‘I‘he distinction beitween collateral and ancillary claims is illustrated
by O'Brien v, O'Brien (1957) 73 Sh.Ct.Rep. 129 esp. at p.133.

2See Proposition 64 (para.9.13).

3See Dobie, Sheriff Court Styles p.242 following the crave in Sharp v.
Hannah (1897) 7 Sh.Ct.Rep. 10.
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2.58 1In some of the older sheriff court actions of ejection or removing
between spouses, the sheriff required the husband, as a pre—condition of
the decree ejecting the wife, to find caution, or to lodge a probative bond,
or to give an uﬁd.ertaking, for payment of a.limen‘l:.dI In Maclure V. MacLure2
the First Division held that the court had no power to attach conditions of
this kind to possessory remedies such as ejection or removing. It could,
however, attach them to an interdict. Explaining the distinction, Lord

Pregident Dunedin remarked:

" .. although as I have put it the matter depends on patrimonial
rights and nothing lesg, still I do not think this Court is ever bound
to exercise an equitable jurisdiction (which it always does when it
deals with interdict) without being sure that the result of its own
judgment is not necessarily to cause another wrong, I think here that
we should not have pronounced such an order [scil. as interdict/ if
there had not been at the same time an undertaking on the part_ of the
husband to give a certain sum in name of aliment to the wife."

Since then, such conditions have been restricted to interdict cases. The

question whether the amount of the sum proffered is sufficient is deter-

mined by the court, but if the parties disagree as to the amount, it can

4

be constituted after proof in a subsequent action of aliment.

2.59 Under our proposals, occupancy rights will no longer depend on
patrimonial right and there seems no reason why the court should not have
power to insist on a husband (or wife if she is an alimentary debtor)
providing security for aliment as a pre-condition of an exclusion order

or warrant for ejection.

2.60 If the defender does not ender appearance, it may be that he has no
knowledge of the proceedings for an exclusion order and his ejection. On

the analogy of other sheriff court proceedings,5 we think that the couri

'See for example Sutherland v. Sutherland (1897) 13 Sh.Ct.Rep. 209; Parker

v. Parker (1903) 19 Sh.Ct.Rep. 294; Angus v. Angus (1905) 21 sh.Ct.Rep.
301; Barlow v. Barlow (1906) 22 Sh:C't.Rep. 290,

21911 S.C. 200.

3Ibid. at p.206. (By "equitable jurisdiction" is meant simply dicretiona.iy
judicial powers.) .
4

Idem.

JSheriff Courts (Scotland) Act 1907, Sch. 1, Rule 117; Act of Sederunt
(Summary Cause Rules, Sheriff Court) 1976, Rule 70.
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should have power to give directions for the preservation of the defender's
goods and effects 1l€ft in the matrimonial home, The court should also have
power to make the exclusion order and the warrant.of ejection, as well as
the interdict, subject to terms and conditions such as a condition author—
ising the defender or his or her agent to enter the matrimonial home
temporarily to collect and remove his goods and éffects.1

2.61 1In short, we suggest that, when making an exclusion order, the court

ghould also have power to make any one or more of the following ancillary

orderg:~

(1) a_warrant for the defender's summary ejection from the matrimonial
home; - _
(ii) an interdict prohibiting his re—entry to the dwelling without the
pursuer's express permission and possibly ofher interdicts designed
to keep him oﬁt; ‘

(iii) where the defender is prima facie entitled to alimemt from the
pursuer, an order continuing the proceedings or deferrins decree or
superseding extract of the exclusion order or warrant of ejection or
both until the pursver lodges a bond, or finds caution, or gives an
undertaking, for payment of aliment to the defender or until
alternative accommodation is provided for her or him; _

(iv) where warrant of ejection is granted in the defender's absence, an
order giving directions for the preservation of the defender's soods

and effects left in the matrimonial home; and

(v) an order making the exclusion order or the warrant of ejection or
the interdict subject to terms and conditioné, or requiring undertakings
from either spouse. (Proposition 11).

Interim interdict Eendigg agglication for exclusion order

2.62 We do not think that in proceedings for an exclusion order, the court
should have power to make an interim order excluding the spouse from the
home pending disposal of the application. The Court of Session and the

sheriff have power in interdict and matrimonial proceedings to grant interim

1Cf. Proposition 4 at para.2.24 above.
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interdict against assault or molesta.tion.1 Such interim interdicts may be
granted either de plano on the pursuer's (or petitioner's) ex parte aver—
ments or at an early sitting of the court fixed for hgaring parties. If
an interim order is refused, the motion may be made again at any stage,

eg if the assault or molestation is repeated or new evidence emerges.

We think that an interdict affords sufficient interim protection and that,
in a defended case, the defender should not be ejected or refused emtry to
his home except after a full proof of the allegations against him. We
therefore propose that (1] it ghould not be competent for the court +

grant an interim order excluding a spouge from the matrimonial home Eggdig
the disposal of an application for an exclusion order;i but (2) the court
ghould be empowered to grant an interim interdict against aésa.ult orT

molestation for the protection of a spouse or children pending disposal of
an application for an exclusion order whether or not the court is requested

also to grangt a perpetual interdict. (Proposition 12).

Section C: Civil remedies gginst domestic violence
(1) Preliminary

2.63 As we mentioned in the Introduction in Volunie 1,2 the Government in
response to the Report 6f the Select Committee on Viclence in Marria.ges
asked this Comission "{o examine and report on possible changes in the

law to give additional protsction to a spouse threatened with violence by
the other spouse.“4 The proposa.ls in Section B above would gi'{re a wife

gome additional protection but it is also necessary to é_onsider three

other civil remedies which are designed in some measure to afford protection,

namely -~

(a) judicial separation;
(b) interdict against assault or molestation; or against
re—-entry to the pursuert's home; and

(c) lawburrows, a remedy which we explain below,

7
2
3

See para. 2.67 below, et seq.
Para. 0.8,

H.C. 553 (Session 1974~75).

4See Observations on the Report from the Select Committee on Vioclence in
Marriagze 119735 Cmnd. 3390, para..zg.
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2.64 vhile it is true that a dscree of separation 2 mensa et thoro
(from bed and board) is in form a judicial order requiring one spouse io
live apart from the otker, and while it is also frequently said that the
decree is granted for the protection of the pursuer, the decree does not
in fact adequately protect the pursuer. If the defender attempts to
resume cohabitation, the attempt is not visited By the court with any
sanction for contempt of the court's decree. In truth, the decree is a
mere declarator that the pursuer is entitled to live apart from the
defender, and the main legal effect is to entitle the pursuer to live
apart without desertion and to enable her (or him) to claim aliment. The
remedy is best déalt with in that con'tert1 and in connection with the
question whether the remedy of separation should be retained in our law,
a question to be canvassed in a future Memorandum.

2.65 This leaves the remedies of interdict and lawburrows, both of which
are specifically designed to protect a person from bhysical violence or
molestation and are backed by sanctions. "“Molestation" covers conduct
ranging from mere pestering and annoyance to threats of violence putting
a person into a state of fear, distress and a.la.rm.2 The interdict is
obtainable either from the Court of Session or the sheriff having
Jurisdiction in the Zrea of the threatened Wrong.3 It is available in

consistorial actions’ or in independent proceedings for interdict or
declarator and interdict. No other conclusion or crave is required and,
in this respect, recent reforms effected by the Domestic Violence and
Matrimonial Proceedings Act 19765 and Rules of the Supreme Court have
brought the English law on injunctions into line with the Scots law on
interdict. A decree of laﬁburrows is an order by the sheriff compelling
the defender, on painofa fine or imprisomment, to find caution, or grant
a bond, for a specified sum as security that the defender will not inflict
bodily injury on the pursuer or his or her family, or damage the pursuer's
property.

1See Memorandum No.22 on Aliment and Financial Provision.

2See eg Murdoch v. Murdoch 1973 S.L.T. (Notes) 13 discussed at para.2.77
below.

BSheriff Courts (Scotland) Act 1907, s.6.

4 ‘
See Gunn v. Gunn 1955 S.L.T. (Notes) 69; Murdoch v. Murdoch 1973 S.L.T.
(Notes) 13; Cribben v. Gribben 1976 S.L.T. 266, -

JSection 1 (county court).
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(2) Lawburrows

2.66 The remedy of lawburrows last received full official consideration
when it was examined by the Select Committee of the House of Commons on
the Bill which became the Civil Imprisonment (Scotland) Act 1882.1 The
Bill as originally drafted made provision to abolish lawburrows as part of
a general attack on civil imprisonment and also because the remedy was
abused since it had been granted too easily, on the pursuer's oath that
he or she feared injury. There was, however, an exception in cases between
spouses or between parent and child., The application héd; in such cases,
to be served on the party complained of and the pursuver had to lead evidence
corrocborating her allegation that she feared bodily harm.2 The Committee
advocated retention of the remedy since it appeared {to them
"desirable to- preserve or provide a means by which persons in
fear of violence may obtain security by means of & judicial order
compelling the persons from whom they apprehend violence fo find
caution or binding them over to keep the peace."
Since then, the remedy of interdict against assault or molestation (which
had not been mentioned by, or in evidence to, the Committee) has been
developed by the Courts and has become the usual modern remedy. In
recent years, nevertheless, decrees of lawburrows have been relied on
in several sheriffdoms in a number of cases, including cases between
spouse3.3 We shall be examining the process more fully in the context of
diligence. Buffice it to note here that if the recent case of Morrow V.
Neil is followe_d, lawburrows will lose some of its previous advantages. The
wife will, as in interdict proceedings, reguire {o gatisfy the court of the
existence of a real risk of injury, though as we have seen an enquiry
was always needed in cases between spouses. More importantly while
lawburrows retains the great advantage that corrcboration of the pursuer's
allegations is not required to satisfy the formal test of sufficiency of-
evidence, nevertheless, the court will generally insist on corroboration

1 ,
In the recent case of Morrow v. Neil 1975 S.L.T. (Sh.Ct) 65, the historical

background and main features of the remedy were expounded by Sheriff Macphail
in an outstanding judgment.

See A v. B, 10 June 1749, Elchies' Decisions, voce "Husband and Wife", No.32

frife against husband); Thomson, Petitioner 7 March 1815, F.C.; Calder,
Petitioner (1841) 3 D615 lhussm. against wife); and see also Taylor V.
zndﬂlg'li ;3)29) 7 S.794 (rule applicable between spouses extended to parent—
i l °

3In an earlier Report (Scot.Law.Com.No.25,1972) we mentioned that "of 17
applications for lawburrows in the sheriff court at Edinburgh between 1966
and 1970 inclusive, 9 involved disputes between spouses", H.C. 488 (1971-
72) page 41, note 22.

2
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first, as a test of the pursuer's credibility if corroborative evidence
is available and, second, in determining whether the evidence establishes

the risk of injuny.1

(3) Interdict against assault or molestation

2.67 There are several ways in which the law on interdicts against assault
or molestation might be altered to sfrengthen the protection they afford
to 'hattered wives'.

(a) Interdicts between cohabiting spouses

2.68 First, in many cases, a wife may wish to obtain protection from her
husband while living with him as man and wife. There is authority that a
cohabiting spouse may obtain a decree of la.w'burrows2 but there is no
reported decision on the question whether interdict against assault or

molestation is competent while the consortium subsists.

2,69 There seems in principle to be no legal impediment to the grant of
that remedy. Assault or threats of violence, perpetrated by one spouse
against the other, are no less civil wrongs because they happen to be made
during the spouses' cohabitation. If the interdict is "sharply defined and
related specifically to the particular risks which justify its grant",3 then
its grant would seem to be competent. It is fair to say, however, that we
have not traced any case in which such an interdict has been granted. There
is, moreover, nothing to stop the court in a particular case adopting the
view that it should not intervene in a matrimonial dispute between cohabit—
ing spouses except in a proper consistorial process, for the court has a

discretion to refuse interdict even when it is competent,

Morrow v. Neil 1975 S.L.T. (Sh.Ct.) 65 at p.70.

%See Fréser, Husband and Wife (1878 ~ 2nd ed.) vol. 2 p.910 "If instead of
proceeding to the extreme measure of judicial separation, the injured spouse
should still wish the conjugal society maintained and at the same time
receive the highest measure of protection which the law can afford under
such circumstances, the proceeding adopted is to swear a law-burrows
against the wrong-doer".

JMurdoch v. Murdoch 1973 S.L.T. (Notes) 13.
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2,70 Accordingly, to emphasise the availability of the remedy and io
remove any doubts about its competence in a case between cohabiting spouses,

we suggest that it should be expressly provided by statute that proceedings

for an interdict prohibiti one spouge from wrongfully injuri or

molesting the other spouse should not be treated as incomgetent or irrel-
evant by reason only of the fact that the spouses are living together as

man and wife. (Proposition 13). The court could still in its discretion

refuse an interdict between cohabiting spouses in an appropriate case but
there would have to be some reason other than cohabitation for the refusal.

There would continue to be safeguards against trivial or_vexa‘bious'actions.1
(b) Corroboration
2.71 The Report of the Select Committee on Violence in Marriage sta.ted2

"In criminal charges of assault the law requires that there be
evidence from two different sources, which in practice usually means
that there must be a witness to the assauli other than the woman
concerned before a conviction can be obfained. Evidence of injuries
is not in itself corroboration. As the Lord Advocate says in his
evidence "Lack of evidence is a congiderable check on taking
proceedings®. Despite the Lord Advocate's view that the need for
corroboration is an essential safeguard for the accused person, we
recommend. that the law of evidence be amended in respect of assaulis
between husband and wife in the matrimonial home, since while such a
rule may be generally justifiable proteciion for the accused it
makes it too difficult for the law to protect the battered wife.
Moreover there is already a precedent in the relaxation of the law
of corroboration in the case of the law of reparation.”

It is not clear from this passage whether the recommendation was intended to
extend to interdict proceedings. We have seen that in lawburrows (which
the Committee did not discuss), the requirement of corroboration does not
apply and this was a relaxation of the old rule applying between spouses or

parent and child. Section 6(4) of the Civil Imprisonment (Scotland) Act
1882 provides:

Law Reform (Busband and Wife) Act 1962, s.2(2); see para.9.10 below.

2Para. 55: {recommendation 23 states: "The Scottish law of evidence
ghould be amended in respecit of assaults taking place between hushand
and wife in the matrimonial home.") =
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"In every application for lawburrows the partles ghall be

competent witnesses, and (the sher:l.ff) grant the prayer

of the /initial writ/ upon the sworn *bea‘tlmorw of one

credible witness, a.l‘l:hough such witness may be a party."
We have also seen that corroborative evidence may nevertheless be required
especially if it is available and is not 196..'l In actions of contravention
of lawburrows, corroboration is required and the standard of proof‘ma.y pos—
sibly be the criminal standard of proof beyond reasonable dou'bt.2
In applications for interdict in matrimonial proceedings, intérim interdict
pending disposal of the proceedings may be granted on uncorrohorated
testimony or ex parte statements but a full proof ia required before the
interdict is made perpetual. In breach of inferdict, corroboration is
also required but the burden of proof is the criminal standard of proof
beyond reasonable doubt.‘?’ |

2.T72 A proposal to relax the requirement of corrcboration in

proceedings for interdict, or petitions and complaints {or motions) for
breach of interdict, is likely to be controversial. First, it may be
thought anomalous to make an e;ﬁoeption of this kind in proceedings between
members of the same family, which alone lie within our terms of

reference. The anomaly would be especially obvious in proceedings for
breach ofr interdict in view of its quasi-criminal nature and the higher
standard of proof. Lawburrows does, howevei', provide a precedent. The
justification for the exception wouid be partly the difficulty of
obtaining corroborative evidence in cases of domestic violence in the

home and partly the considerations of public policy favouring the
protection of wives at risk. There is also a view that corrcboration is an
artificial doctrine.

2.73 On the other hand, many people in Scotland view with concern the
piecemeal eromion of the requirement of corroboration which they regard
as an important safeguard. This is a matter which we shall consider gener-

ally in a comprehensive review of the law of evidence in a future

1Pa.ra. 2.66 above.
ZMorpow ve Neil 1975 S.L.T. (Sh.Ct.) 65 at p.69 (obiter).
3Gr1bben v. Gribben 1976 S.L.T. 266.
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Memorandum, The requirement may be thought especially justifiable in
proceedings which may lead to imprisomnment for contempt and where quasi-
criminal standards of evidence already apply. Those who take this view
often tend to regard the cases in which some corrcboration cannot be
obtained as veiy infrequent. The requirement does not demand a second
eye~witness to the assault. All that is needed is direct evidence {eg of
noises and shouts or sounds of scuffles) or evidence of-surrounding facts
and circumstances from a source other than the pursuer herself.

Howsver slender the evidence from a second source, it will be sufficient if

the evidence of the pursuer is believed.

2.74 As at present advised, we take no concluded view on either side
in this debate but merely state: Views are invited on the question

whether in proccedingzs for a perpetual interdict against assault or
molestation between spouses, or in proceedings for breach of such an
interdict, the court ghould be empowered to pronounce the interdict, or
as_the case may be to find the breach proved, on the uncorrob‘orated
testimony of one witness even if that witness is a party. (Proposition 14).

(@) Scope of interdicts

2.75 In at least one respect, the powers of the Engliéh courts to make
injunctions are much wider than the powers of the Scottish courts to grant
interdicts. In Scotland, as we have seen, the courts have power to
pronounce an interdict:

(a) prohibiting conduct of a specified description on the part
of one spouse which amounts to the delicts of assault on, or
molestation of, the other gpouge; or | :

(b) prohibiting the entry of the spouse without title into a
dwelling owned or tenanted by the other s;iouse.

In England and Wales, the courts can grant injunctions of a similar kind.

In addition the county courts have a statutory jurisdiction, on application

by a spouse, to grant an injunction containing a provision excluding the

other spouse "from a specified area in which the matrimonial home is included",
for example, a street or block of flats. The English High Court possesses

a similar power at common law.

1

1 . . ., ,
Domestic Violence and Mairimonial Proceedings Act 1976, section 1(1){c).
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2,76 1In Scotland, the courts have never assumed power to grant

interdicts of a comparably wide scope. It is, however, not easy to state
in a breath why such an interdict is incompetent. An interdict
prohibiting entry into the neighbourhood of the matrimonial home would
render unlawful conduct which, apart from the interdict, would not be
tainted with illegality in the remotest degree. It is nof unlawful merely
to visit the street containing the former family home, although to do so
obviously enhances the risk of éssault, molestation or wrongful entry.

The test of competence seems to be that the interdict mist be no wider
than is necessary to curb the illegal actings complained of,

2.77 This was the test laid down in Murdoch v. Murdoch. "

The pursuer in a divorce action for cruelty concluded for interdict in

the following terms:

"For interdict of the defender from telephoning the pursuer calling
at her house and molesting her in any way at her house or elsewhere
in Scotland and from removing or attempting to remove said children
from the care of the pursuer and for interdict ad interim".2

On a reclaiming motion against refusal of the interdict, Lord President
Emzlie said:

"Interdict, as is well known, is an equitable remedy designed io
afford protection against an anticipated violation of the legal
rights of the pursuer. In all cases, however, where interdict is
granted by the court the terms of the interdict must be no wider
than are necessary to curb the illegal actings complained of, and

so precise and clear that the person interdicted is left in no doubt
what he is forbidden to do. ..... In general, ... the court will
require to be satisfied that the pursuer, unless interdict is
granted, is likely to be exposed, without other adequate protection,
to conduct on the part of the defender which will put her at risk or
in fear, alarm or distress; and where an interim order is made it
must be sharply defined and related specifically to the particular
risks which justify ite gramt,"3 :

The court refused to grant interim interdict against a husband
telephoning the wife-pursuer or calling at her house, upon the grounds

that such conduct on the part of the husband was not illegal and might

even, in certain circumstances, be thought desirable. Instead, interim

11973 5.L.T. (Notes) 13.
2T dem.
3Tdem,
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interdict was granted to prohibiit the defender -

",.. from molesting the pursuer by abusing her verbally, by
threatening her, by puitting her into a stale of fear and alarm
or distress, and by using violence towards her aea?l

This was held to satisfy "the twin demands of competency and precision ..."

2.78 1In a second common category of interdict case, viz. where the
interdict sought is ancillary to a decree of ejection, the approach adopted
by the courts is illustrated by Maclure v. IJIa.ch:e2 in which the pursuer's

conclugions were firatly for summary ejection of his wife from the hotel

(which was the matrimonial home) and second.ly3

"{o interdict her from returning to said hotel or such other
hotel or dwelling~house the pursuer may occupy or from
molesting or interfering with pursuer or any member of his
fM11,y eee”

Commenting on this conclusion, Lord President Dunedin observed:3

"I think that that goes too far. In the first place, to interdict
her from 'such other hotel or dwelling-place' is looking too much
to the future. One does not know that she would molest him in
any other hotel or dwelling~house; and accordingly I think those
events must be left until they occur. And then *from molesting or
interfering with the pursuer or any member of his family' is also
inexpedient more especially as there are children of very tender
years. It is quite clear that we are not here in any consistorial5
matter and therefore we are not to decide, and cannot decide, upon
the quesiion of access to children. That, if parties do not agree
about it, wi%l have to be regulated in the ordinary way in a
consigtorial” application.”
The Court revised the interlocutor so that it provid.ed=4
"eess ordain the defender to remove from said hotel, and ihat
on a charge of seven days; Interdict her from returning thereto."

Even this restricted interdict arguably lacks precision. In Sharp v.

Yhid. at p.ide

21911 S.C. 200.
31pid., at p.206.

*Thid. at p.209.

5Here the word "consistorial" is not used in a technical sense,
Proceedings for regulating the custody of children are not and never
have been "consis_torial“ since jurisdiction derives ultimately from
the nobile officium or specific statutes.
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Ha.nziah,1 the sheriff granted interdict against the defender entering the
dwelling in question without the express permission of the cwner or
tenant spouse.

2.79 Ha.v'ing regard to these authorities it seems clear that an interdict
excluding a spouse from a specified area surrounding the matrimonial home,
or from a sireet or common stair, goes further than is necessary to curb
an illegal act. In general, all interdicts prohibiting entry into am area
have been confined to land or premises in which the pursuer has a legal
interest. '

2,80 It is for consideration whether Scots law should be altered to give
‘the court wider powers fo prohibit a spouse from approaching the dwelling
where the pursuer resides. One alternative would be a legislative provision
in general terms enabling the court to grant an interdict prohibiting conduct
which though not in itself unlawful enhances the risk that the defender

will infliet injury on the pursuer. Another alterhative is a provision

on the lines of the 1976 Act. To elicit views we suggest that in order

to protect a spouse the court should have power to Brono'unce an interdict
prohibiting the other spouse from entering 6n or remaining in a specified
area gurrounding the matrimonial home, or a street, common stair or other
place in itg peighbourhood. (Proposition 15).

(d) Enforcement of interdicts: criminal breach of interdict

2,81 The wider scope which we have suggested for interdicts protecting
injured wives would give them a much greater protection than is afforded

at present by the criminal law. If the husband 'is merely found on the
premises, he is not guilty of an offence. It is not an offence in Scotland
to trespass in a dwelling unless the accused lodges there for the night.2
Hougehreaking even with intent to assault is not a crime.3_ 3till less is

it an offence to enter into the vicinity of the matrimonial home. We have
noted above that haragsment or eviction by a spouse of the other spouse
having occupancy rights might be made an o::~:E‘ft=mc<-:-.4 But that may not go

1(1891) 7 Sh.Ct.Rep. 10, cited in Dobie Sheriff Court Styles p.242.
Prrespass (Scotland) Act 1865, s.3; Gordon, Criminal Law (1972) p.45T.

Housebreaking, however, is an aggravation of an actual agsault, and of
course & crime such as breach of the peace may be committed in the course
of housebreaking.

4Proposi'l':ion 6 at para. 2,27 above.

39



far enough. The protection afforded by interdict may be ineffective unless
the procedures for enforcing the interdict are improved. At least four

related defects in the present system of enforcement can be identified..

2.82 First, interdict is not generally enforceable by preventive measures
before a breach of interdict has occurred but only after the breach has
occurred and indeed after it has been established in a petition and complaint
to the court' that the breach toek place.

2.83 Second, the procedure of petitionand complaint for breach of interdict
requires a full proof if it is defended and so may take a long time to
complete., It is therefore perhaps too slow to afford adequate protection
to the women concerned. The Select Committee on Viclence in Marriage found

a gimilar problem in England and Wales and said that 'they:2

",.. accepted the evidence from women and lawyers that civil injunctions
restraining husbands from assaulting their wives, or ordering husbands
to leave and keep away from the matrimonial home, were on occasions
'not worth the paper they were writien on', as the present enforcement
procedure of applying for the men to be committed to prison was too
slow adequately to protect the woman concerned."
In implement of paragraph 17 of the Committee's recommendations, section 2
of the Domestic Violence and Matrimonial Proceedings Act 1976 enables a
High Court or county court judge to attach a power of arrest to an order
restraining a spouse from using violence towards the other spouse or their
children, or excluding the other spouse from the matrimonial home or its
surrounding area, if the judge is satisfied that there have been assaults
occasioning actual bodily harm which are likely to be repeated. A police
constable may arrest without warrant a person whom he has reasonable cause
for suspecting of being in breach of a relevant condition of the injunction,
When a husband (or wife) is arrested for a suspected breach of the condition,
he must be brought before a High Court or county court judge within 24 hours
after the arrest, and cannot be released within that period except by
direction of the judge. He camnoi, however, be detained in custody beyond

that period, unless under an order of the court punishing him for disobedience
4o the injunction. :

1giItJhTthg 6§oncurrence of the public prosecutor: Gri'bbeh v. Gribben 1976

6. power may be exercised indivorce proceedings Lewis v. lewis [?9’@7 14All E.R./

JRules of the Supreme Court 1965, Order 90, rule 17(4) (inserted by S.I. 1977/532)
enables the judge to punish the wviclent spouse for disobedience notwith-

standing that no copy of the injunction has been served on him and no
application for his committal has been made.
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2.84 Third, the policy underlying the recent English Act is based on

the view.thai adequate protection to injured wives can he given only if
the law is enforced by the police. At the present time, where a civil
court in Scotland grants a warrant for imprisomment for breach of inter=
dict, the warrant is executed by civil officers of court — messengers—at—
arms or sheriff officers. The police only become involved to back up

the civil officers if violent resistance (which amounts to the crime of
deforcement) to these officers is anticipated. There would frequently
have to be an emergency application for legal aid to cover the expenses
of the c¢ivil officers. If under our proposals a husband were to be
interdicted from entering the neighbourhocod of the matrimonial home, and
if the c¢ivil officers of court were to have the function of arresting
without warrant the offending spouse who was found within the prohibited
area, the civil officers would almost certainly find it difficult to
discharge the functions. Their numbers are relatively small and the
injured spouse is unlikely to be able to instruct them easily or quickly.
Fourth, the normal process of enforcement by petition and complaint for
breach of interdict seems to impose too onerous a burden on the injured
wife in cases of domestic violence. She may be afraid or unable to pursue
the case. If on the model of the recent English legislation, the police
were to hawe powers of arrest for breach of the civil‘interdict, and on
arreat to bring the offending spouse before the court on the next lawful
day, the arrest would require to be intimated to the wife (as well as the
public prosecutor) and she would require to assume the role of a quasi-
prosecutor at shorf notice. Such a procedure seems inappropriate and
likely to be ineffective. '

2.85 For these reasons, arguably it should be provided by statute that
breach of the interdict by the interdicted spouse should be a criminal
offence which could be prosecuted in the High Court or sheriff court.

The police would have powers to arrest an interdicted husband found in

the wife's house or a prohibited area in breach of the interdict or suspected
of a past breach of the interdict. The procurator-fiscal or Crown Office
should have the power to bringthe prosecution and the injured wife should

not be required to act as a quasi-prosecutor. On the one hand the proposal
should meet the views of those who believe that an interdict of the type
envisaged should have the status of a warrant of arrest. On the other
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hand the proposalwould not infringe the principle that civil warrants should
be executed by civil officers of law while the poliée- enforce the criminal
law - a princii:le with which we have much sympathy. We therefore advance
for discussion the proposal that (1) it should be provided Bx. gstatute that
where the court pronounces ah interdict prohibiting one spouse (the defender

from -~
(i) injuring or molesting the other spouse (the pursuer) or the children

living with him or her; or

(ii) entering a specified area or place surrounding or near the

pursuer's homei or

(iii) entering the pursuer's home without his or her permission,

then breach of the interdict 'bx"bhe defender in the knowledge ithat it hag
been granted should be a criminal offence for which he may be arrested and
rosecuted by the competent authorities in the normal way. (2) It should
not_be competent for the injured spouse_to seek to enforce the interdict by
a oivil petition and complaint. (3) It is for consideration whether the
clerk of the court which pronounced the interdict should be under & duty
to intimate the interdict forthwith in a manner prescribed by statute to

the police foree for the area in which the home is situated.

(Proposition 16), We think that the possibility of oriminal proceedings
should cut off the wife's right to bring a petition and complaint. It .
seems prima facie more appropriate that the clerk of court, rather than
the pursuer's solicitor, should nofify the police of the interdict1 but we

invite views.

(e) service of interdict on defender’

2.86 An interdict granted in the defender's absence does not interpel
kim from assauli or molestation unless and until the interdict order has
been intimated to him or he receives infdmal no1:ice.2 Given the quagi-
criminal consequenoces of_interdict, this rule seems necessary, and the
more so where breach of interdict would, as we propose, be a crimiha.l
offence. For this reason, service is normally made personally by a
messenger-al-arms or, as the case may be, a sheriff officer. Where the

YUnder Rules of Supreme Court 1965, Order 90, rule 17(2) and (3),/inserted by

S.I. 1977/532] a copy of an English High Court injunction with a power of arrest
under the Domestic Violence and Matrimonial Proceedings Act 1976, and any order
varying the injunction, is served by the tipstaff on "the officer for the time
being in charge of any police station for the applicant's address."

2Henderson v. Maclellan (1874) 1R.920; Matheson v. Fraser 1911 2 S.L.T. 493;
w Neville v. Neviile (1924) 40 Sh.Ct.R;p. 151,
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spouges are living apart and the defender's whereabouts are unknown, or

he is difficult to locate at his residence, problems obviously arise.

It was represented to the Select Committee on Violence in Marriage that

many more rigorous attempts should be made to find the person concerned

Yo get the interdict aerved.1 The problem may well differ according to

whether it arises in the large cities, or in emaller burghs. There does
not seem to be any easy solution to this problem. We do not think that

it would be appropriate to inwoke the aid of the police for the service

of a civil interdict. At this stage we simply advance for consideration

the proposition that no change should be made in the present rule vhereby,
when the court promounces interdict prohibiting one spouse from assaulting
or molestggg the other, the interdict does mnot bind the interdicted spouse
unless he either receives formal intimation of the interdict or gets to
know about it in some other way. (Proposition 17).

Section D: Consequential arid connected problems

2.87 In this final Section of Part II, we briefly consider certain
problems which are consequential on or connected with the proposals which
we have so far advanced, These problems are discussed under the following
heads: '

(1) the definition of the matrimonial homej
(2) contracting out and other agreements between spouses as to
ocbupanqy of the matrimonial home;
- (3) the duration, variation and recall of orders; and
" (4) the personal rights of a spouse to recover expenditure on the
matrimonial home from the other spouse.

(12 The definition of the matrimonial home

2.88 The expression 'matrimonial home' is not a legal term of art and

its definition in legislation will present certain probléms. In mosgt cases
there will be no difficulty in identifying the home, but there will be a
significant number of camses where difficulties arise. This is the more

'H.c. 553 (Session 1974~75, vol. 2,.1299).
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important because in Parts III to VI below, we advance proposals which may
affect third pa.r'i:y. rights and conveyancing procedures. It is essential that
the dwellings to which the legislation applies are si;ffic’ien‘l:ly well defined
as to avoid unnecessary litigation or conveyancing difficulties.

2,89 It is not possible at this stage to identify all the problems, it can,
however, be said that broadly speaking occupancy rights should be available
in relation to é dwelling house in which the married couple in question
reside., It is for consideration whether the concepts of "ordinary" or
"habitual" residence should be used. In certain cases, where one spouse

has left the matrimonial home voluntarily or otherwise, occupancy rights
will continue to be available to that quuée or, as the case may be, the
gspouse whe remained in occupation. Thé definition must therefore cover a
former matrimonial home, as for example in the English Act.1 The (Irish)
Family Home Protection Act 19762 gives the following definition:—

"In this Act, "family home" means, primarily, a dwelling in which a
married couple ordinarily reside. The expression comprlses, in addition,
a dwelling in which a spouse whose protection is in issue ordinarily
resides or, if that spouse has left the other spouse, ordinarily
resided before so 1eav1ng."

The expression would cover caravans and we deal W1th the special problems

of these in Part IX.

2.90 Where there are two or more matrimonial homes in which a married

couple usually reside, personal occupancy rights might bé available in

both. But, on the precedent of the Matrimonial Homes Act 1967, section 3,

our proposals in Part VI for allowing enforceability againét third parties

by registration should apply only to one home. To sum up we suggest that
1) the legislation conferring occu rights should a to a dwelli

in which a married cougle ordinarilx resided or have ordinarilx resided

together, ‘2! Where there are two homes in which the couple reside or

residadI it is for consideration whether gccupancy riggta ghould be avail-
able in both. (3) But our proposals set out below for enforcéability of

occupancy rights inst third parties by registration, should a: onl
to one home. (Proposition 18).

TMatrimonial Homes Act 1967, =.1(8).

®Section 2(1).



2) Contracting out and other ements as to occupan

2.91 The questions arise of whether or how far it should be possible for
the spouses to enter into legally binding agreements on occupancy of the
metrimonial home, or for one spouse to waive the statutory occupancy
rights which we have proposed. Should such an agreement or waiver
supersede the righf conferred by statute? Should it oust the jurisdiction
of the court to make orders regulating occupancy or excluding é. spouse

so that an application for such an order is rendered incompetent? Should
it supersede an order which has already been made? We have considered
whether some analogy may be drawn from the law on remunciation of
alimentary rights. In general, a wife cannot renounce or discharge her
entitlement to claim future alimen'l:.1 The justification for thig rule
seems to be first that her right to aliment is a matter of public concern
not to be bartered away lest 'f.he burden of her support falls on the State;
and, second, t'ha.t- an agreement as to aliment invariably depends on a
separation agreement, which is always revocable by a spouse willing to
adhere because the policy of the law favours the reconciliation of Spouses.
In our Memorandum Nc:u.22,2 we did not advance proposals that the rule
prohibiting reminciation of aliment should be changed., While occupancy
rights in the matrimonial home, however, may seem to be a form of aliment,
the analogy is not exact since the fight to be alimented is not a right
to be alimented in any particuler residence. A man can aliment his wife
by providing a home for her in a separate dwelling,

2.92 The appropriate solution is not self evident. On the one hand, it
can be argued that the law should encourage the resolution of marital

disputes by agreement. Further, it can hardly be suggested that a wife
must retain occupancy rights lest she be compelled to apply to the local
authority for the provision of a council house. Moreover, some waivers
of occupancy rights will be necessary. For example, it seems clear that

1Clive and Wilson; op.cit., pp.414~418; p.424. Different rules apply
to the renunciation of Tinancial provision on divorce which is generally
 competent: see e.g. Dunbar v. Dumbar 1977 S.L.T. (Notes)55.

2Memo:l:-a.ncl.mn on Aliment and Financial Provision paras. 2.157-2,162.
W
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a consent to disposal of the home should amount to an implied waiver of i
occuﬁa,ncy righfs. But other types of waiver seem more problematic, in
particular (a) a waiver of ourrent occupancy rights in the matrimonial
home given by a spouse who is resident there and has no intention of
departing from it; and (b) a spouse's waiver of occupancy rights in all
matrimonial homes present and future which may be owned by the other spouse
during the marriage. Thus a wealthy father settling property on his
daughter may make a waiver by the daughter's husband a condition of the
gift, or the owner of the ma.nsiohhouse of a landed esitate may be advised
to insert such a clause in a marriage settlement. On the other hand, the
waiver of rights in & more modest dwelling by a wife without independent
financial resources, made without separate legal advice, might defeat the
policy of the legislation. Orders as to the home, especially exclusion
orders, are designed to gi\ie protection from inter alia the violence of a
spouse and these are obvious risks in ouetihg the court's Jurisdiction.
Occupancy rights might be regarded as a minimal protection which cammot
be renounced except in relation to a particular home.

2.93 We think that this difficult question should not be left unregulated.
One solution would be to provide that agreements waiving or regulating
cccupancy rights should not be legally enforceable unless they are in
writing (like other agreements relating to heritage). We deal below with
the form of a spouse's comsent to disposal of the home and these formalities
might provide a model for agreements waiving or regulating ocoupancy rights.
To elicit views, we suggest that (1) it should only be possible for a spouse

to waive statuto;x.occugang: rights in the matrimonial home, or to make an
agreement on occupancy rights ousting the court's powers, if the waiver or

agreement_is in writing. (2) The writing should be subject to the same

formalities or sa.fesge rds as !under Progosition &3 'belbw! mﬂ' %] agglx to

a _spouse's consent to disposal of the home. (3) It should not, however,

be possible for a gpouse to make a general waiver of occupancy rights in
future matrimonial homee before those rights have accrued. (Proposition 19).
The effect would be that agreements would not usually be binding unless

made on the advice of legal (or para~legal) advisers, whether or not there
was a requirement that separate advice mist be obtained.




!3) Duration, variation and recall of orders

2.94 We have suggested above the introduction in Scots law of 'interim!

and 'final' orders regulating occupancy rights or rights of management in

the matrimonial home, exclusion orders suspending a spouse's rights in the
matrimonial home, and various ancillary orders. These orders must necessarily
have contimuing effect. Whether they become a once-and-for-all settlement

of the parties! rights of occupancy until termination of the marriage by
death, divorce or annulment will depend on the circumstances. It will,
however, ofien happen that an order is remdered inappropriate and out—of-
date by a material change in cirtumstances and where this occurs, either party
should be entitled to apply to the court to obtain a subsequent order providing
for the variation or recall of ithe original order. Thus if the parties
become reconciled and resume cohabitation happily after an exclusion order,
the order should cease to have effect. One technical question is whether

the events terminating the operation of the orders should be specified in

the enabling statute or whether they should be specified in the orders them—

selves.

2.95 To elicit views on these problems we propose that (1) the court should

o) lication of either spouse, to w or recall an order
regulating or sespending rights of occupancy (inclucling rights of management)
and other ordeps introduced under our proposals set out in the foregoing

Propogitions, 2) Unless an order regulating or suspendings ocoupar

r ghould continue to have effect until:

(a) the expiry of a period or the chm. nce. of an event specifiad
n the o $ O :

(b) the termination of the marriage: or

(c) the spouse with the legal interest in the home disposes of
that interest or is otherwigse divested; or possibly

(d) ihe spouses agree to differemt arrangements. (Proposition 20).

(4) Personal rights to recover expenditure on matrimonial home
from other spouse :

2.96 At paras. 2.17 to 2.20 above we discussed whether a spouse with
occupancy rights should have a right to order necessary repairs
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and maintenance works. There remains inter alia the question of which spouse
should be liable for repairs and maintenance in a dispute as between the
spouses. If the owner-husband or occupier wife pays the tradesmen's bills,
should he or she be entitled to be reimbursed in whole or part by the other
spouse, and, if so, in what circumstances? Apart from repairs and maintenance
cogts, it frequently happens that a spouse who has no proprietary stake in

the matrimonial home spends money on improﬁements, or himgelf effects improve-
ments. Again, in the owner-occupier sector, a spouse may contribute towards
the initial'paymeni or the subsequent loan instalments without acquiring a
right of ownership. Ina future memorandum, we shall discuss the question
whether in these circumstances the contributing spouse should have a
proprietary claim or a share in the valiue. Here we are concerned with the
question whether the spouse who made the payments or effected the improvements -
should have a personal right, enforceabie‘against the other spouse or his
(or her) executors, to recover the expenditure.

2.97 We set out the existing law in some detail in Appendix A. In
discussing its effects, it is convenient to distinguish cases where the
home is wvested in one spouse (single ownership) from cases where it is

vested in both spouses as common property or joint property.
(a) Single erty (home owned by one spouse)

2.98 wWhere the title to the home is vested in one spouse and the other sﬁouse
effects physical improvements, or makes financial contributions to the
initial purchase price or to the subsequent sécured loan instalments,

the latter may claim against the former either under the common law
principles of unjusit enrichment or, in the case of contributions to the
gecured loan, by taking an aésignation of the building society's rights

and remedies. It seems that in the Anglo~-Américan Common Law Jurisdictions,
there has been little discussion of the possibility of a remedy based on
unjust enrichment. Aes Lord Justice Gibson explained, - "Unjust enrichment,
though it is potentially very versatile, has always been regarded by the
Judges with some mistrust as the product of an alien system and hasg never

found full acceptance, ..."1 In these jurisdictions, the law enables the

1"A Wife's Rights in the Matrlmonlal Home" (1976) 27 Northern Ireland

Legal Quarterly 33 «341; see also the remarks of Lord Reid in
Pettit v. Pettit 970 A.C. T7T7 at p.795 to effect that the doctrine
of unjust enrichment had not been applied in any English case "where
one spouse has improved the property of another. And in any case it
would only result in a money claim whereas what a spouse who makes an
improvement is seeking is generally a beneficial interest 1n ‘the
property which has been improved."
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courts to look behind the title more sasily than in Scotland so that a
spouse making financial coniributions or improvements to the home generally
claims a right of beneficial ownership, rather than repayment or recompense.
Since, with us, financial contributions or capital improvements by a spouse
do not give him or her a proprietary stake, it might be thought that the
doctrine of unjust enrichment, which is deeply rootéd in Scots law, has a
potentially useful role to pla.y.1 |

2.99 As appears from Appendix A, however, the broad effect of the exigting
law is that a spouse will rarely, if ever, be able to claim from the
owner-spouse recompense for improvements to the home or for secumed loan
instalment payments, or repayment of financial contributions to the purchase
price or secured loan instalments. The effect may often be to leave the
contributing spouse without any remedy since loan can only be proved by

writ or ocath, and neggtlorum gestio requlres that the expenditure must have

been made in an emergency.

2.100 On one view, ideas of unjust enrichment lie behind the demand for
equal sharing of the value or ownership of the matrimonial home, For it

may be argued that a husband is unjustly enriched at his wife's expense
when she gives up her career prospectis to manage the home, while he takes
the whole advantage of its inflating value. Circumsgtances can vary widely,
but it seems safe to say that it will often be unjust to deny a spouse the
right to recover expenditure on the home or financial contributions to the
secured loan. Further, it seems unrealistic, and may often be unjust, to '
require that the spouse's claim to recover should depend on the same
principles of unjust enrichment as apply between strangers., -The payménts
will rérely be made on the erroneous agsumption that they were due and

to make error an important test of the claim's validity is to focus on an
irrelevant circumstance. Again, it may be sensible and fair for the law to
presume that a temporary possessor (such as a lifereﬁter) effects improve~
ments for his own benefit and cannot claim recompense from the owner. But
if that presumption is applied to disputes between spouses, then the claimant
will almost always fail. While a marriage is‘happy, finéncial contributions
are made or improvements effected bgcause normally it does not matter which

TSee Clive and Wilson, op.cit., pp.308-310.
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spouse pays what bills. Even after a marriage breaks down, a wife for
example may pay her husband's secured loan liabilities in order to protect

her occupancy from enforcement or calling—up proceedings.

2.101 It iz not easy to select the appropriate solution and the matter may
require to be investigated again in the wider confext of family property law
reform. One approach would be to say that the spouse who effected the
expenditure or made capital improvements should normally be entitled to -
recover the cost from the spouse who is owner, at least if the expenditure
or improvements were made with his consent or acquiescence. This proviso
seems desirable since arguably the owner should not be compelled to pay
for unwanted alterations sven if the value of his property is inflated
thereby. Depending on the patiern of the spouses' general expenditure,

for example, there may be cases where a spouse should not be entitled to
recover. In such cases the court should have a discretion to refuse the

claim.

2.102 The alternative a.p;iroach is simply to confer a wide discretion on the
court to apportion liability for outgoings as Between the spouses. This
approach is adopted by the Matrimonial Homes Act 1967, section 1(3)(®) and (c),
in relation to future liabilities. |

2,103 1In the light of these remé.rks we advance the following propositions

for comment. (1) The law on the recmrﬂr_by a spouse of his or her expend—

iture on the matrimonial home is unsa‘tisfactdm in cases where he (or she)

ig no% owner or co-owner. He or she is mgrally not entitled to recover
from the owner spouse the coat of improvements or financial contributions

to the purchase of the home or repayment of a 'buildgg gociety loan or

other secured loan, (2) Views are invited on the a.pﬂropriate golution.

It is sugeested that either (a) the court should be  given a general
diacretionag power to allocate or apportion liability for outgoings on the
home as beiween the spouses (su'bj'ect perhaps to statutory guidelines), or
(b) in the case of owner—occupied propei‘tl at least, a .stise‘without title
making improvements 61- financial comtributions to outgoings on the home
Bhould be entitled o be reimbursed-b} the spouse who owns the home provided

& v L16) z = angentag 0 Qg -r_-[,:-:."_. in R aTnHe "t',u

&888ibly (ii) that in all the circumstances it would be fair and




reagonable to allow the claim, 532 In either case, should it be a ggguire—

ment that the claim must be made within the short prescriptive period of
five years? (Proposition 21),

(v) Title vested in both spouses: common or joint property

2.104 1In Appendix A, we show that where both spouses are common or joint
proprietors of the matrimoniai home, and one of the spouses makes financial
contributions in excess of his liability or effects improvements to the
home, he or she is more likely to be able to recover the expenditure from
the other spouse. We have, therefore, concluded that the law in this
respect is satisfactory and that no legislation is required.
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PART IIi: PUBLIC SECTOR TENANCIES OF THE MATRIMONIAL HOME

(1) Introductory; scope of Part III

3.1 About 94% of families in Scotland live in public sector rented

accommodation, that is to say, dwellings provided, owned and managed under
the Housing (Scotland) Acts 1966 to 1977 by local authorities (islands area
and distriot councils), the Scottish Special Housing Association (S.S.H.A.)

and New Town Development Corporations.

3.2 Public sector tenancies merit separate consideration partiy becauge of
their numerical importance and partly because the special positions of the
landlord amd tenant create special problems. The tenant has no security of
tenure: the landlord authority can terminate the tenancy at will, and
re-let it to the tenant's spouse or a third party. It may also give or
offer alternative accommodation to the tenant's spouse or the tenant himself,
and will often be the main source of accommodation in the area. In short,

the authority is master of the situation.

3.3 Public sector landlords may become involved in matrimonial disputes

in one of two ways,

(a) The wife of the tenant may request the landlord to transfer
the tenancy of the matrimonial home to her name.

(b) The wife of the tenant, whether or not she is living apart
from him, may apply for the allocation of another dwelling as a
home for herself and any children.

It seems that the increase in overt marital breakdown has caused a significant
increase in applications to houging authorities for transfers and new
alloca.tions.1 (Applications for new allocations fall outside the scope of
this Memorandum since it is clear that the court could not deal with them.)

1This appears from an illuminating report by a Working Party of the
Scottish Special Housing Association which, with the Agsociation's kind
permission, we annexe at Appendix B, (page 159).
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3.4 Two legal questions which can affect spouses involved in marital
breakdown may be noted. The first has now possibly been resolved by
the Housing (Homeless Persons) Act 1977 which gives responsibility for
the homeless to the district council's housing department, rather than
the regional council's social work departments1 The second is whether
local authority tenants should be conceded the same or & similar measure
of mecurity of tenmure as is conceded 1o protected tenants by the Rent
(Scotland) Act 1971.°These problems fall outwith family law and cannot

be resolved in the present context. Our discussion and proposals in this
Part relate only to public sector unfurnished tenancies of the matrimonial
home. Under section 85(1) of the Rent (Scotland) Act 1971, where the
tenancy is a furnished tenancy, or where the local authority provide
certain services3 for which rent is paid, then the security of tenure and
fair rent provisions of Part VII of the Rent (Scotland) Act 1971 a.pply.4
It is thought that these tenancies form a very small proportion of the
total public sector housing stock5 and can be ignored for present

purposes.

3.5 The main problems raised in this Part are whether decisions on

transfer of the tenancy should be regarded hrimarily as a question of
housing management to be decided by the local anthority; or as a problem

of family law %o be decided in accordance with principles identical or
similar to those applicable to transfers of private sector tenanciesior

by co—operation between the court and the public authority concerned.
Subsidiary problems also arise: should the decision to transfer the tenancy
of the matrimonial home between spouses be discretionary? If so, should
the discretion be exercised by a court or by an administrative body? Or
can fixed legal or administrative rules be laid dowm?

3.6 We have spoken of "iransfers" of tenancies but the phrase is technically
inaccurate. Strictly the landlord authority terminates the tenancy by

1
2

The Act will come into operation in Scotland on 1 April 1978.

See the Morris Report on Housing and Social Work (1975) para.8.38;
Finer Report, (1974) Cmnd.5629 paras.6.87-6.90; Scottish Consumer Council,
Tenancy Agreements in Scotland (1977) Chapter A. See also the Government

consultative paper Scottish Housing (1977) Cmnd,.6852, para.9.21.
38ection 100(1) defines "services" to include "attendance, the provision

of heating or lighting, the supply of hot water and any other privilege
or facility connected with the occupancy of a dwelling-house.

41971 Act 5.85(1).

ut_see
5’? Malgcchell, "The Rent Acts and Council Tenants" (1977) Scottish Legal
Action Group Bulletin 18. :
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notice to quit and then re-~lets to the tenant's spouse. 'New allocation!'
(or 'decanting') is the phrase commonly used for the allocation of a differ—
ent dwelling to the tenant or the tenant's spouse. In Appendix C below, we
give a short account of the legal framewerk within which Scottish housing
euthorities allocate and transfer tenancies. In this Part, we discuss
problems conmnected with the protection of occupancy rights and transfers of
tenancies on marital breakdown before the stage of a divorce action has
been reached and where one spouse alone is tenant; we then briefly

consider the position on termination of the marriage by divorce or death;

and finally we deal with joint tenancies.
(2) should the court have power to assigm public sector tenancies on
ita 7

3,7 Several recent official reports have considered the factors o which
local authorities should have regard in making decisions on trénsfers of
the matrimonial home.1 Both the Finer Report2 and the Morris Repor’f3
encourage local authorities to anticipate a judicial decision on the matri-
monial or custody issue in certain circumstances. Subsequently in our

Memorandum No., 22 on Aliment and Financial Provision,4 we drew attention

to the fact that the transfer of the tenancy is entwined with the problem

of the custody of the children. In a divorce action, at the stage of an
application for an interim order awarding custody of the children, the
award of custody pending disposal of the action may often follow the tenancy
of the matrimonial home. At the stage of proof in the divorce action, the
final custody order may follow the award of interim custody, and there-—
after the local authority's decision a& to the tenancy of the matrimonial
home may follow the award of custody. To break the circle, we suggested
that the court should have power to order the transfer of public sector

tenancies with the landlord's consent. We envisaged that the power would

1For ease of reference, relevant extracts from these Reports are set
out in Appendix D. (page 167).

2Cmnd 5629 (1974), para. 6.81 &t seq: see Appendix D.

3Repcrt on Housing and Social Work: a joint approach (1975) HMSO
para. 8.40(b); see Appendix D.

4Memorandum No.22, paras. 3.25 to 3.27; and 3.34 and 3.35.
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be exercigable both pending dispeosal of the action and at final decree.
The English courts already have powers to transfer temancies in divorce
proceedings, including public sector tena.ncies.1

3.8 1In the debates on the Bill which became the Divorce (Scotland) Act
1976, it was suggested that (on one view) the local authority or (on
another view) the court, should transfer the tenancy of the matrimonial
home at an earlier stage than divorce proceedings.2 It is not, however,
every case in which a judicial transfer would be appropriate and we turn
now to consider the situations in which the court might have a useful role

to play.

3.9 Applications 'by a tenant's wife for transfer of the tenancy may be
made in four situations, First, where both the husband-tenant and his
wife have agreed to live apart and wish to transfer the tenancy of the
matrimonial home, the principle a_,d.op‘ted by S.8.H.A. is that in normal
circumstances the transfer should be ma.d.e.3 ‘In the absence of any dispute,
judicial intervention seems unnecessary and, on grounds of expense,
undesirable.

3,10 Second, where the husband-tenant formally renounces the tenancy

by notice to the landlord-authority, the S.S.,H.A. solution is to transfer
the tenancy to the wife if she wishes such a 'bra.nsfer.4 Presumably, other
housing authorities adopt a similar course. Again, in our view, judicial
intervention seems unnecessary and inappropria.‘te. We deal at para.3.28
below with the right of a tenant's spouse to veto renunciation of a
tenancy.

3.11 Third, there is a stronger case for ailowing the court to order a
transfer or assignation of the temancy where the ienant-husband excludes
his wife and the children of the marriage from the matrimonial home., In
this type of situation, public authority landlords freqﬁen'tly find them—

1 . . .
See Thompson v. Thompson /1975/ 2 All E.R. 208 (C.A.)3; Hutchi Ve
Hutcﬁigga (1975) 237 ﬁtaé;s_ gzettg 571 (C.A.);&é’v. Regan 519717
1 A1l E.R. 428; Rodewald v. Rodewald /1977/ 2 W.L.R. 191 (C.A.); see:
algo Law Commission Working Paper No. 42 on Family Property Law (1971)
para.1.20; Finer Report, op.cit.,para.6.88; J Gareth Miller, "ihe transfer

oof council ienancies on divorce" (QETQ Local Government Chromicle 617.
See Parl.Deb., O.R., Second Scotti 2NATHg CommIttes, 31 March 1976,
cols.156-161. '

See Appendix B below, (p.159).

4 Ibid. (p.159).
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selves forced to take one side or the other in matrimonial disputes. The
S.3.H.A. practice is that, if the husband at first refuses to transfer the
tenancy, then attempts are made to persuade him to do so.1 If these
attempts are unsuccessful, the S.S.H.A. will normally terminate the husband's
tenancy and re-let to the wife. At the same time, consideration is given

to the provision of adequate alternative accommodation (1f at all possible)
for the husband. The S.S.H.A. Working Party considered "that to await a
legal separation, usually a lengthy process and not frequently sought by the
parties concernmed, can cause undue suffering and distress."

3,12 If there are no children involved, however, S.S.H.A. recommend that
"the judiocial decision should be awaited and the tenancy given to the innocent
party”.® The position of the children is thus regarded as a crucial factor
and, where there are no children, the finding of matrimonial fault governs.

3.13 To a large extent, the situation where one spouse excludes the other .
is covered by our proposals in Pai-t II above. The tenant husband would

not have the right to exclude his wife except by order of the c:ou'::"i:.3
Further, the court would have power, on application by either spouse, to
make an order adjusting the occupancy rights of the spouses.4 It seems

but a logical extemsion of these powers to enable the court to make an
order tra.nsfei-rir_:g the tenancy since a husband excluded from the home

is unlikely to keep up payments of rent. There would of course require

to be safeguards for the landlord's right to receive intimation of the
application, and to enter the process and be heard. _

3.14 Fourth, difficult problems can arise where the tenant husband

leaves his wife and children in the matrimonial home. If the husband's ‘
whereabouts are unmimown, the S.S.H.A. practice is to transfer the tenancy
to the wife after -the_‘ lapse of a period of three months during which
reliable confirmation is sought that {the husband's absence is pe:r'ma.nent.5

11pi4, (page 160).
21dem.

3Propositions 1 (para.2.13) and 9 (para.2.49).

4Proposition 2 (para.2.20).
5See Appendix B below, -pp.155-160.
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In the meantime, the wife is presumably allowed to remain in the house
and may be asked to keep up the payments of rent. In situations of thais
type, it cannot be assumed that the tenant-husband is in desertion. The
spouses may be living apart by agreement; or it may be the wife who is in
desertion, as where the husband has moved to a new dwelling and requested
his wife to follow him there. If the accommodation selected by the
husband as the new matrimonial home is reasonably suitable, and the wife

refuses to follow him there, then she is in desertion.1

3.15 Where the tenant has left the home, there may be a case for
allowing either spouse to apply to the court for a transfer of the
tenancy subject to safeguards for the landlord. Already, public author-
ities take intoc account the matrimonial obligations of the spouses and
the question of who has custody of the children. Arguably, these factors

are more appropriately considered by the court.

our Erogosals

3,16 In our view, it is impractical to lay down fixed rules governing
transfers between spouses of public sector tenancies which would always
achieve justice in the various kinds of situation which may arise. The
most which the law can achieve is to give the courts a discretionary power
to make a transfer order, ' if such a course appears to the court to be
just and reasonable in the circumstances, having regard to all relevant

factors.

3.17 In our Memorandum No.22 on Aliment and Financial Provision we

suggested2 that the court should be given power to make an order assigning
a public sector tenancy only if the public authority landlord consents.
Subsequently, we obtained the views of interested bodies on a proposal

that the courtts power should be exercisable if the landlord, after
receiving intimation of the proceedings, does not object. These proposals
were motivated partly by the general principle that property transfers
between spouses should not infringe third party rights, such as a landlord's
right to veto assignations of tenancies; partly by the desire to avoid

Yelive and Wilson, Husband and Wife (1974) pp.174-6.
2Proposition 67(c) at para.3.27.
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unseemly contestis beiween the court and the local authority; partly by the
fact that for so long as local authority tenants have no security of tenure,
the landlord remains mester of the situation; and partly by the fact that
arguably the local authority can take a broader view of the availability

of housing in the area and balance the needs of the spouses against those
of other persons in their area. On further refledtion, however, we take
the provigional view that the court should be able to assign the tenancy
after the public authority landlord has been given an opportunity to be
heard.

3.18 We have not overlooked the fact that in England and Wales, where
the problem of council house tenancies is frequently before registrars

in matrimonial proceedings,the courts have not entirely welcomed the power
to transfer council house tenancies. In Regan v. _13_?_@1 (where the Family
Division of the English High Court refused to make a property transfer
order in respect of a council house tenancy which the local authority
would have been unlikely to implement)}, Sir George Baker, P. sa.id:2

"Housing is a matter for the local authority. It has always
been so, and my own view is that it is unfortunate in many
ways that the courts, and particularly registrars and circuit
judges, may have to make orders, or maybe are being persuaded
to make orders or think they ought to make orders, which put
pressure on councils, or which may be rejected by councils.
This has been referred to in all the decided cases as undes-—
ireble, and this case indicates as clearly as any the
undesirability of making such an order".

3.19 While it may be conceded that housing is a natter for the local
authority, it is equally itrue that family law and the adjustment of the
econonic relations of spouses is a matter for the courts. It can be
argued that the solution we have suggested is both reasonable and fair

to public authority landlords. The judicial order would only assign the
unexpired portion of a very short term tenancy; it would not deprive the
public authority landlord of the power to reverse the effect of the court's

179177 1 a11 E.R. 428,
2At p'431.
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decigion; it would ensure that the authority had the benefit of the court's
views; and it would avoid the undesirable situation that the court's
jurisdiction could be ousted by the local authority even if the court felt

it necessary or expedient to adjudicate on the matter.

3.20 We think that the court's discretion should be controlled by
statutory guidelines laid down by Parliament. The congiderations relating
to suspension of occupancy rights apply more forcibly to transfers of

tenancies.

3.21 We therefore invite views on the following proposals: (1! the

court should be given power, on the application of the spouse of the tenant

of a public sector tenanqxl,to make an order assigning the tqﬁgnqg;to the

applicant., (2) Before the court makes such an order, the public authority
M

ghould be given an opportunity to be heard but should not have power to oust
the jurisdiction of the court by withholdigg consent or objecting.

j}! In deciding whether to make such an order the court shall have regard
o the same factors which (as we suggest at Propositions 3 and 10 above)

would be relevant to the regulation or suspension of occupancy r%gpts.

(4) It should be competent to make interim orders pending dispcosal of the
application. (Proposition 22).

(3) Judicial power to adjust liability for rent arrears

3.22 The common law rule on liability for rent arrears is that following

assignation of a tenancy, the assignee becomes liable, Jointly and
severally with the assignor, for arrears of rent dus for the period of
possession of the a.ssignor.1 What rule should apply to the transfer of

public sector tenancies? Following an English precedent,2 we advanced in

our Memorandum No 22 on Aliment and Financial Provision a proposal that

) _ |
McGregor v. Hunter (1850) 13 D.90; Dundas v. Morigon (1857) 20D.225;
Paton and Cameron, Landlord and Tenant (1967) P.163. ’

2Matrimonia1 Homes Act 1967, s.7(4) (applicable to Rent Act tenancies);
and see Finer Report, Cmnd. 5629, para.6.88 which proposes extension of
the principle to public sector tenancies,
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"On cordering the transfer of a tenancy on divorce, the court should
have power to make an order rendering the transferee-spouse liable,
jointly and severally with the transferor-spouse, for the whole or
part of any rent arrears accrued at the time of the divorce",
While reaction to this proposal was divided, the weight of opinion favoured
& power on these lines and our present intention is to recommend in our

final Report the introduction of the proposed power in divorce actions.

3.23 Meanwhile, the matter requires consideration in the present context.
Broadly speaking, the choice lies between a judicial discretionary power
such as that proposed in Memorandum No.22 or a fixed rule. If a fixed
rule is preferred, a subsidiary choice arises mutatis mutandis as between
the alternatives set out at paragraph 3.27 below for regulating the power
of a local authority to make a charge for arrears on terminating a
tenancy and re-letting to the tenant's spouse, The main advantage of a
fixed rule is that it avoids unnecessary litigatiom, but this
consideration is out of place in the present context because &x hypothesi
thers is an application before the court. A judicial discretionary power
would allow the court to take account of the means, needs and interests
of the parties and of any dependent children. Accordingly, we invite

views on the proposition that on making an_order assiggigg & public
gector temnancy from the tenant to the tenant's spouse, the court should

have power to make a further order rendering the transferee spouse liable,
jointly and severally with the transferor spouse, for the whole or part

of any rent arrears accrued up _to the time when the assigmation s com-
pleted by intimation to the public authority landlord. (Proposition 23).

(4) Power of public authority landlord to charge for previous tenant's

rent arrears

3.24 Where a local authority terminates a tenancy and "transfers" it to
the wife (or husband) of the tenant, the authority will sometimes request
the wife to pay the arrears of rent due by the tenant at the time of the
transfer. Indeed the local authority may require the wife 1o pay the

1Proposition 67(e), para.l.33.
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arrears as a condition of the transfer. From time to time this practice
has been criticised as of dubious legality. We agree with these criticisms
and think that the local authority's powers should be clarified.

3.25 The local authority's powers over the years have someiimes heen

"to make charges" and sometimes to obtain "rent"™ for the tenancy or
ocoupation of houses provided by them; this legislation is and has always
been gilent as to the persons who should pay the ren'l:.1 From one point

of view, it can be argued that, in the absence of a contrary enactment, the
local authority has a discretion in the maiter. The levying of arrears

of rent camnot, on this view, be regarded as an abuse of the discretion,
The local authority are providing a dwelling for the itenant's family as

a whole and the lease is simply a way of binding one mermber of the family
to pay the rent. On this view, the charge should only be made if the wife
had been living in the dwelling during the period when the arrears
accumulated. Murther, by transferring the temancy to the outgoing tenant's
wife, the authority may well be giving her a preference over other persons
in the waiting list for temancies. Therefore (so the argument runms), the
charges cannot be regarded as inequitable.

3,26 From another standpoint, it can be argued that if the authority has
entered into a lease, the rights and obligations of the authority, the
tenant and the tenant's family must be considered as regulated by thé
lease. If the lease creates a joint tenancy in which both spouses are
liable jointly and severally, then the wife of the outgoing tenant will be
bound to pay arrears but not otherwise. On this view, each lease and
tenancy must be looked at separately. Where a single (ie not 2 joint)
tenancy is terminated and the local authority fequire payment of arrears
by the tenant's wife as a precondition of a re-letting to her, they are
not entitled to charge a premium at the commencement of the new lease
fixed by reference to another lease to someone else under a contract to
which the wife was not a party. To say this is not to argue that the
authority cammot lawfully charge preiniums, but a premium based on someone
else's liability is (on this argument) an arbitrary and therefore unlawful
exercise of power. It is particularly o‘njectiqnahle if the wife was not

resident when the arrears accumulated.

1See Appendix C, para.3.
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3.27 In our provisional view, the doubts in the law should be removed
by statute. The legislation would, however, require to state a positive

rule. The choice lies between three alternatives:—

(a) a rule under which only the husband! is liable for rent arrears
accrued up to the date of termination of his tenancy, and only the
wife is liable for rent for the period after the re-let in her
favour; or

(b} a rule whereby both the husband and the wife become jointly and
severally liable for the rent due up to the date of termination of
his tenancy; but only the wife is lisble for the rent accruing after
the re~let in her favour; or :
(¢) a rule that after the re-let, the husband will cease to be liable
for the arrears accrued up to the date of termination of his tenancy
and the wife alome will be liable for the arrears accrued up to that
date.

In stating these alternatives we have distinguished between the date of
termination of the tenancy of the husband as outgoing tenant and the date
of the re-let to the wife as incoming tenant, although often the
termination and the re-let will take effect on the same date. We think
that alternative (c) would be unfair to the wife and landlord, and would
give the outgoing tenant an undeserved advantage. We therefore reject it.
Alternative (b) is the same as the common law rule noted at para.3.22
above that, on assignation of a tenancy, the incoming tenant (the assignee)
is liable for the arrears of the outgoing tenant (the assignor). Its
Justification is that the assignor should not be able to evade his liabil~
ity and that the landlord should continue to be able, as before the assignation, to
proceed against a gitting tenant for arrears of remt. The landlord should
not be placed in a worse position by the assignation. On the other hand,
a local authority 'transfer' is not an assignation but the termination of
one tenmancy and a re~letting to the tenant's spouse. Many people might

1For brevity, we assume that the husband is the outgoing tenant and the

wife is the incoming tenant; but the converse situation could arise.
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regard it as unfair to insist that the wife should be liable for arrears
which the husband had incurred during his tenancy especially if she was
not resident when the arrears accrued. On this view alternative (a) would
be preferred. We should be grateful for guidance on this matter. We
therefore advance for consideration the following two proposals ({) Provision
egtion whether or not a public

Quthoglzx l_a_.g ord has power to redquest or require, a8 a precondition of

re—let to ihe spouse of a tenant, that the spouse clear off the tenani's
arrears of rent. (2) The clarifying legislation would require to gtate
g positive prule and accordingly views are invited on the question of which

tvo utio ig to be preferred:

(2) that oply ithe outgoing tenant (say the husband) should be

liable for rent arrears accrued up to the date of termination of his
tepancy, and that the wife should be liable for rent due for the
perjod after the re—let to her; or

(b) ihat after the re-let to the wife, she should be liable jointly
and _ggverally with her husband for the rent arrears accrued up to
the termination of his tenancy, but only if and so far as she was

ace .

(Proposition 24).

(5) Right of tenant's spouse in occupation to withhold
consent to disposal of tenancy

3.28 1In Part VI below we argue that in the case of owner—occupied
property a spouse having occupancy righis in the matrimonial home should
have the right to veto any deed disposing of or burdening the property.
We also suggest in Part IV that the spouse of a private sector tenant
should have the right to veto any disposal by way of assignation or
renunciation of the tenancy. The question arises whether the spouse of .a
tenant of a public sector dwelling should have a similar right to give or

withhold consent to a disposal.

3.29 Against such a measure, it may be argued that it is unnecessary

because a spouse is unlikely to be prejudiced by a disposal. Public
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sector tenancies are not assignable except with the landlord's consen'l:..1
Further, while the tenant may renounce the tenancy in favour of the public
authority landlord, it will usually be the case that the public authority
will thereupon re-lst to the temant's wife if she wishes to continue in
occupation, (We have already referred to the fact that this is common
S.S.H.A. practice.) In any event the public authority is master of the

gituation.

3.30 While there is little point in introducing a right of veto specifically
for the benefit of spouses of public- sector tenants, nevertheless we think
such & right should be conceded if, as we propose, it is introduced in the
context of private sector tenancies and owner—~occupied dwellings, Such a
right cannot bind the public authority for long since it can always
terminate the tenah&y and re-let to a third party rather than the tenant's
wife if it so desires. We think that the rules of matrimonial property

law should be as general as possible and for this reason we suggest that,

if (as we propose at Propositions 31 and 42 below) the spouse of a private
sector tenant or an owner-occupier of the matrimonial home is conceded a
right to give or withhold congent to its disposal, then such a ri&ht ghould
2also be conceded to the spouses of public secior tenants. (Proposition 25).

(6) Right of public sector tenant's spouse_to pay rent

3.31 We discuss below the proposal that a spouse with occupancy rights
should be entitled to make payment of renf and other outgoings on the
matrimonial home to protect her (or his) occupancy. It is unlikely that

a public authority landiord would refuse to accept rent from a tenant's
spouse if it was tendered. Unlike private sector landlords, the public
authority would derive no advantage from non~payment of rent because it
usually has no interest in recovering possession and can do so in any

event without founding on a breach of the tenancy agreement or lease. We
think, however, that if a rule is introduced whereby the spouse of a rivate

gector tenant has the giggt to make payments of rent which would be treated

1Housing (Scotlangd) Act 1966, &.151(6).
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in law ag if made under an irrevocable mandate given by the tenant (see
Propogition 31(b)), the same rule should apply o public sector tenancies.

(Proposition 26).

(7) Restraints on actions by public authority landlords
for removing or ejection

3.32 At paragraph 4.14 below, we suggest that the spouse of a protected

or statutory tenant under the Rent (Scotland) Act 1971 should have the

right to intervene in an action by the landlord for removing or ejection

and to be allowed time to pay arrears or to remedy the default in oblig-
ations under the lease. It is not however possible to give the spouse of

a public sector tenant any protection against proceedings by the public
authority landlord since the tenant has no security of temure. To give

the tenant's wife the same rights as the tenant would be to give her nothing;
to give her better rights than the tenant would be unjustifiable and

contrary to principle.

3.33 We understand that in some sheriff courts the sheriff will sometimes
continue (ie adjourn) proceedings by the public authority, or supersede
(ie postpone) extract of the decree, or otherwise delay proceedings for
ejection to allow the tepant time to pay. But there is no express power
vested in the sheriff for this purpose and the assumption of such powers
is of doubtful vires. |

3.34 There has been much discussion on both sides of the border of the
question whether public sector tenants should be conceded a measure of
gsecurity of tenure againsi the landlord on the model of Part II of the
Rent (Scotland) Act 1971 with or without modifications.' It would not

be appropriate for us to enter into this debate in this Memorandum,

first, because the question involves dwellings which are not occupied as
matrimonial homes; second, because the debate raises questions of
housing management on which we have no direct expertise;énd third, because
the Government already have this matier under review.2

1Sae para. 3.4 and publications cited there.

2In_Cmnd. 6852 (1977) at para. 9.21, it is stated that "The Govermment
see no basic justification for any appreciable difference beiween the
rights of private and public tenants, but recognise that the application
of the principle of security of temure to the public sector will need
careful working out and this they intemd to do in consultation with
local authorities and other housing organisations.®
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3.35 In these circumstances, we simply advance the negative proposition

that for so long as public sector temants have no security of ienure, it
would be inappropriate to afford lezal protection to tenants'! spouses who
are in occupation, If however a meagure of security of tenure is afforded
to guch tenants, consideration should be given by the competent authorities
to provisions enabling the spouse of the tenant to apply to the court for

time to pay arrears of pyent or otherwise to remedy a default in the
obligations under the lease. (Proposition 27).

(8) Divorce, mullity and judicial separation

3.36 As indicated gbove, we have elsewhere suggested that the court

entertaining an action of divorce, declarator of nullity of marriage or
separation should have power to order transfers of property1 and that
these powers should extend to public sector tenancies but only if the
landlord authority consent32 or does not o‘njec"b.3 This differs from the
proposals outlined above that the court'during the marriage could assign
the unexpired portion of such a tenancy even though the landlord authority
objects (or withholds consent). We shall deal with the matter in our
final Report on financial provision on divorce.

(c) Death of ienant spouse

3.37 Perhaps because of a legislative oversight, public sector tenancies

are not expressly excluded from the surviving spouse's 'prior rights!

under section 8 of the Succession (Scotland) Act 1964 (though Rent Act
tenancies are expressly excluded). It would however be difficult in
practice to apply the provisions of section 8 to a public sector tenancy.

The operation of these provisions depends on the appointment of an executor
and normally the tenancy will have expired before an executor is appointed.4
In any event, in many cases, an executor is not appointed on the death of a
public sector tenant. We suggest, therefore, that in practice the provisions
of section 8 are ignored as inoperable or inapt in the case of public sector
tenancies, and it might have been simpler to exclude public sector tenancies
from section 8 éxpressly.

TMemorandun No.22 on Aliment and Financial Provigion (1976) para.3.20;
Proposition 67(a).

2Ibid., para.3.27; Proposition 67(c).

Informal consultation with legal professional bodies and public authority
landlords.

4 : R
It may be noted that the prohibition of assignations inserted in public sector

leases would not prevent the executor from assigning the tenancy to the surviving
spouse since section 16 of the 1964 Act makes it clear that such a prohibition
does not bind the executor.



3.38 It seems likely that if the tenmant's surviving spouse resided in the
dwelling at the time of the tenant's death, the public authority landlord
will normally either re-let the dwelling to the surviving spouse or else
allocate to him or her the tenancy of another dwelling. We doubt whether
any difficulties arise in practice and, to elicit views, we merely

advance the negative proposal that for so long as public sector tenants
have no security of tenure, no change should be made in the law on succession

to_the tenancy on the tenant's death. . (Proposition 28).

(4) Where both spouses are tenants (joint or common tenancies)

3.39 It is possible, and not infrequent, for a public housing authority
to grant tenancies in the joint names of the husband and wife. One

legal effect already noted in Part II is that each spouse has an equal
right to cccupy and manage the dwelling while their joint tenancy
continues: accordingly one spouse camnot eject the other. The term

' joint tenancy! is normally used. But it is ambiguous. Scots law draws
a distinction between a joint title and a common title1 and public sector
tenancies are held as common righis. In other words, each of the spouses
has a separate share in the tenancy which he or she can renounce in
favour of the landlord by his or her separate act or (if the landlord
consents) assign to a third party. A public sector temancy is of short
duration and kept alive by tacit relocation (ie tacit re-letting by
acquiescence of the parties), but one of the spouses can prevent tacit
relocation and terminate the tenancy by giving notice of removal since
tacit relocation requires the acquiescence of all of the parties to the
lease. If one tenant spouse renounces his or her half share pro

indiviso in the tenancy, or terminates the tenancy, we would expect

that most public authority landlords would re-~let the dwelling to the
other co-tenant who remains in occupation. We understand that public
sector joint tenancies rarely have survivorship clauses devolving the
predecessor's éhare on the surviving spouse and following the death of
one spouse, the public authority will normally re-let to the survivor

as sole tenant. Since neither of the spouses can compel a sale of the whole

tenant's interest under a public sector let, the only way to resolve

1We deal with this distinction more fully in Part VI.
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irreconcilable disagreements is for one of them to leave or to obtain a
transfer of the other's share. Our proposals in Part II to allow judicial
regulation or termination of occupation and management rights will add a
new method of resolving disputes. In addition to joint rights of
management and occupation, joint (or common) tenancies impose on the
co-tenants a joint and several liability to pay the rent and perform the
other obligations due from a tenant. This can be a disadvantage to a

deserted wife who may require ¢ meet arrears of rent.

3.40 There has been some debate whether joint {or common) tenancies are
preferable to the grant of a tenancy to one only of the spouses. The
Morris GCommittee discussed the matter very briefly.1 They pointed out that
where & husband desert s his family, the public authority may be unwilling
to transfer the temancy to the wife until she has obtained a divorce or

legal separation., The Committee considered that no problem arises in the
case of a joint tenancy and that "local authorities should make wider use

of this arrangement”. Thus, the Committee emphasised the advantage to
the wife that a joint tenancy carries with it a right to remain in occupation
in the interval between breakdown of the marriage and judicial decree of

divorce, separation or the like.

3.41 On the other hand, the Finer Committee, which looked at the matter
from the standpoint of English law, found that the arguments for and against

joint tenancies are somewhat evenly bala.nced.2

3.42 The arguments adduced in favour of joint tenancies, (as summarised by
the Finer Report) were threefold. (1) Since in England and Wales public
opinion is "moving in princple towards a law of partnership, iIrrespective
of direct financial contribution, in the ownership of the matrimonial home,
so equally must the partnership concept hold good when the home is held only
upon a tenancy". (2) It would simplify the law by side-stepping the complex

1Report of the Committee on links between housing and social work (1974):

para. 8.40(a); see Appendix D below.

2cund. 5629 (1974), para.6.46.
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machinery provided in the (English) Matrimonial Homes Act 1967.1

(3) "Chiefly, perhaps, it is argued that there would be a highly beneficial
psychological effect as the knowledge grew that under the normal form of
tenure wives had equal entitlement with their husbands in the tenancy of
the home ...." Joint tenancies "would, it is said, give women a greater
sense of security, and lessen the chances that in the breakdown situation

they could be pressured or frightened into leaving the home'.

3.43 As against these arguments, the Committee set out countervailing
arguments. (a) They denied that a useful parallel can be drawn between
joint ownership and joint tenanéy. Joint ownership is designed to give
équal shares in a very valuable marketable asset whereas_"the proteciton
which the wife and children may require when the family live in rented
accommodation is protection in occupancy, which may be achieved
_irreépective of rights of ownership”, By the last phrase is presumably
meant "irrespective of ti‘tle?'.2 (b) Bven in the case of a joint tenancy,
it will in most cases be necessary for a wife after matrimonial breakdown
to exclude the husband from occupation and sconer or later to get a sole
tenancy for herself.> (¢) Legislation providing for joint tenancies
"would introduce as many complexities as might be eliminated"4 (d) The
Committee pointed out that a joint tenancy would not "do anything to ease
the financial problems affecting a deserted or divorced wife left in
occupation of privately rented accommedation pressure for arrears of
rent will probably be applied to her in any case, and it can only worsen
her position to be legally liable for them as joint tenant“.5 The same

argument seems to apply in public sector tenancies.

3+44 We see no reason to dissent from these views of the Finer Committee.
In Scotland, there is not yet any widespread demand for co—ownership by
: 6

spouges of homes in the owmer-occupier sector and as we note in Volume 1
this question will be discussed in a future Memorandum on family property
law. Further, the concession of occupancy righte to non—tenant wives
coupled with the right to apply to the court for exclusion of the tenant-

1

Lden,
%IEEQ., para. 6.47.
3;232., para. 6.48.
{ggig., para. 6.49.
5Idem.

By "co—ownership" we mean a legal regime of common property imposed by law
except in cases where the spouses contract out. Voluntary common owner-
of the matrimonial home is, however, increasing
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husband and for transfer of the tenancy to the wife's name, would
give the wives of public sector tenmants much stronger legal weapons to with-
stand the pressures imposed by the tenants in a breakdown situation. These
rights, if properly publicised, should also give the wives of tenants a
greater sense of securiiy and lessen the risk that they might be compelled
to leave the matrimonial home. We think that the cagse for joint tenancies
would be stronger if co~ownership were to be introduced in Scots law although
we agree with the Finer Report that the considerations are different as

between public sector tenancies and owner—occupied property. For these

reasons, we merely state the proposition that no change should be made in

the present legal position wh the gramt of joint temancies to spouses
in the public sector is within the digcretion of the public suthority land-
lords who to _accept applications gpouses for joint temancies,

or to ire that 113 under their agement should be in joint names.

(Proposition 29).

3.45 The only other proposals as to joint or common public sector tenancies
which we think should be considered are mainly contingent on proposals made
elsevhere in this Memorandum and designed to achieve uniformity of application
of the law on the matrimonial home so far as possible as between different
types of temure. The arguments for (or against) these do not require
elaboration and, accordingly, we suggest that where a public sector tenancy
isvesied in both gpouges as co-tenants, it is for consideration whether our
Drovisional proposals in Proposition 35 (at para.4.19) below should apply,
to preserve consistengy with private sector tenancies, that is to say -

(a) neither »_spouse should be entitled, except with the consent of the

other spouse, to prevent tacit relocation by notice of removal, but the

court should have power to dispense with the consent;

(b) it _is for consideration whether one spouse should be entitled to

veto an a.ssiﬁtion bx the other spouse of his or her share in the

tena.ng;

(c) each spouse should be able to apply for an order vesting the other

spouse's share in the tenancy in him or her (sub}ect $o the conditions

in Proposition 22).

(Proposition 30).
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IV s STA! R _RENT (SCOTLAND) ACT
D ANC OF 1 LINGS

Introducto

4.1 About 13% of the housing stock in Scotland consistis of dwellings
leased from private landlords, and such tenancies are thus far less
numerous than public sector temancies. A very high proportion consist
of protected or statutory temancies under Part II of the Rent (Scotland)
Act 1971.

4.2 1In Scotland, no special provision is made to protect the occupancy
of a spouse of the tenant except on the tenantts qeaxh.1 As we saw in
Part II; a spouse of the tenant does not have a personal right of -
occupancy enforceeble against the tenant, and therefore she {or he)

has no right for the law to protect. We have proposmed a.bove2 the
concession of such a right, and in this Part we suggest that in the case
of Rent Act temancies provision should be made to protect that right in
a dispute with the landlord.

4.3 It may be observed, as general background, that Part II of the
Rent (Scotland) Act 1971 applies to unfurnished tenancies of premises
or furnished tenancies with non-resident landlords where the rateable
value did not exceed £200 on 23 March 1965.3 A landlord can only get
decree of removal on a number of statutory grounds of which the most
important are the existence of "suitable alternative accommodation";
non-payment of rent; neglect by the tenant of the property; the fact that
the landlord previously lived in the dwelling and wighes to resume
possession; and nuisance by the tenant to adjoining occupiers.4 Even
though one or more of these grounds are made out, the sheriff must in
addition be satisfied that it would be reasonable to pronounce decree
for the tenant's remova.l.’5 The sheriff has wide powers to facilitate
the settlement of the dispute otherwise than by removal of the tenant.

1See para. 4.21 below.
2PrOpoaition 1 (para. 2.13).

Or, in the case of houses appearing at a later date on the valuation
?81%, £200 as at that date: see Rent (Scotland) Act 1971, ss. 1(1) and
3)e

%Rent (Scotland) Act 1971, s.10; Sch. 3, Pt.I.
51971 Act, s.10.
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4.4 In considering the specific problems presented by private sector tenancies
of the matrimonial home, it is convenient to distinguish those arising;
(a) during the marriage;
(b) on divorce, declarator of nullity of marriage or judicial
separation; and
(¢} on the death of the spouse with the title.
We now examine these topics in that sequence.

(2) During the marriage

4.5 Under the Rent {Scotland} Act 1971, the tenant of a protected
tenancy continues as tenant on the termination of the lease only "so long
as he retains possession of the dwelling-house without being entitled to
do so under a contractual 'I:ena.ncy“.1 Thus, after the termination of the
lease, he becomes a "statutory tenant" whose security of itenure depends

not on the lease but on his retention of possession.’

4.6 The Scottish and English courts have generally adopted a similar
approach in the interpretation of the Rent Acts which at one time were
Great Britain measures.> What use by the tenant of the dwelling-house
amounts to “possession" for the purpose of the Rent Acts is a question of
fa.ct3 but certain rules have been established in both legal systems. Since
the policy of the legislation is the protection of the home,4 the

statutory tenant must occupy the dwelling-house as his residence. The

1Section 3(1)(a).

ch of the case law relates to the Tncrease of Rent and Mortgage
Interest Restrictions Act 1920, section 15(1), a Great Britain measure
in which the requirement of occupation as a residence did not appear
but was engrafted by judicial interpretation, The section was '
consolidated in the Rent (Scotland) Act 1971, s.3(1)(a) /fwhich uses the
expression, "so long as he retains possession of the dwelling—houseﬂ
and in the (English) Rent Act 1968, s.3(1)(a) [v-ahich uses the phrase "if
and so long as he occupies the dwelling-house as hig residencef7.
Section 3(2) of the English Act provides that the quoted expression is
to be construed inthe light of the prior case law: there is no
equivalent provision in the Scottish Act but applying ordinary canons
of statutory interpretation, we think that the Scottish Act must alsoe

be construed in the light of the case-law encrusting the consolidated
enactments.

3 . ;
Menzies v. Mackay 1938 S.C. T4; Temple v. Mitchell 1956 3.C. 267:
following Skinner v. Geary 193’172 K.B. 546. i

“Menzies v. Mackay, supra at P.76; Stewart v. Mackay 1947 5.C. 287 at p.293.
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tenant must as a general rule be in personal occupation. A statutory
tenant, however, retains possession if he leaves his wife in the home
temporarilj: nthe best instance of (temporary absence) is a sea—captain
who may be away for months but who intends to return, and whose wife and
familj occupy the house during his a.'bsence.“1 Obviously, if the parties
are divorced, occupation by the ex-wife will not be construed as possession
by the husband.> '

4.7 These principles are common to Scotland and England. VBut the laws
of the two countries diverge where the statutory tenant is in desertion
having left his wife in occupation of the matrimonial home. In England,
the courts have had regard to the fact that under English matrimonial law
the wife has a personal right to remain in the matrimonial home and cannot
be ejected by the husband while the marriage subsists. On this foundation
the English courts created the fiction that her possession ig his
posgession for Rent Act purposes and this fiction has now been enshrined
in sta$ute.3 ‘The result ig that the wife obtains the protection from
eviction which the husband would have enjoyed if he had continued in
occupation as tenant. Moreover, in England, the husband cannot surrender
the tenancy to the landlord over his wife's protests or behind her back4
because that would be equivalent to eviction from the matrimonial home

which, as we have seen, is not allowed.

4.8 By contrast, in Scotland, the statutory tenancy of a deserting

husband is not continued by the wife's possession. In the leading case

1Skinner v.Geary, suﬁra, pex Scrutton L.J. at p.569; Kelton v. Carmichael
- b ] * '

1947 S.L.T. (Sh.Ct

2yacalister v. Black 1956 S.L.T. (Sh.Ct.)74; Robson v. Headland (1948) 64
T.L.R. 596 (C.h.). !

35ee section 1(5) of the Matrimonial Homes Act 1967 as amended wiich
inter alia provides that "... a spouse's occupation by virtue of this
secbion snall for purposes of the Rent Act 1968 (other that Part VI
thereof) be ireated as possession by the other spouse". This section
seems 1o have abrogated the English common law rule whereby on commit-—

' 4ing adultery, a wife lost her right of occupancy and therefore her
security of temure against the landlord. There is no equivalent doctrine
in Scots law where adultery is not a bar to a claim for aliment.

Atigdieton v. Baldock /19507 1 K.B. 65T.

73



of Temple v. Mitchell,1 the court felt bound to hold that where a statutory
tenant leaves the matrimonial home permanently and intends never to return,
he camnot be said to "retain possession" within the meaning of the Act. I%
matters not that his wife is left in possession. The English doctrine of the
deserting husband's constructive possession was not followed because (a) it
depends on the English common law rule that a husband cannot eject his wife
from the matrimonial home, and (b) that rule is not part of Scots law.
Effect must therefore be given to the literal meaning of the Act. The
Court reached its decision with regret and it was observed that Parliament
alone can change the rule.2 We think that the time has come to afford a
measure of security of tenure to the spousesof protected tenants and stat-

utory tenants who leave them in the home.

4.9 From the standpoint of the spouse (say, for brevity, the wife) of a
private sector tenant, there are really three main problems. The first is
to ensure that, in the case of a statutory or protected tenancy or indeed
any private sector urban tenancy, the tenant does not dispose of the tenancy
to a third party as by assigning it to a new tenant, or renouncing it in
favour of the landlord. The second is to ensure that, in the case of a
statutory tenancy, the tehancy is contimued for the benefit of the wife
despite the tenant's abandonment of the home. The third problem (which
arises particularly in the case of a protected or statutory tenancy but
also other private sector urban tenancies,) is whether the wife of the
tenant should be given the legal right and practical opportunity to make
rayment or performance of the tenant's obligations under the lease, and
to purge any default on the part of the tenant, so that the tenancy is not
lost by the tenant's acts or omissions.

4.10 A survey of other legal systems suggests that there are & number of
golutions to theése problems including:~
(a) legislation on the model of the English Matrimonial Homes Act
1967, and of the Family home Protection Act 1976 of the Republic of
Ireland, emabling the wife to continue the tenancy by her possession,

11956 s.c. 267. .
®Ibid., per L.J.C. Thomson at p.275.
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to stand in the tqna.n‘t's shoes and perform his obligations

under the lease, and to defend enforcement proceedings

brought by the landlord;

(b) judicial powers to transfer the tenancy on the application of
the wife. This solution is adopted in New Zealand legislation
and in divorce proceedings, in England and Wales under the
Matrimonial Homes Act 1967,section T.

(c) automatic joint (ie common) tenancies, a solution adopted

in French law, together with a requirement of joint consent to

a disposal of the tenancy.

In the absence of a system of registration of joint tenancies and in view
of the complexity of the legislation which might be 'required., we do not
think that automatic joint tenancies would be an a.ppropriate solution.
The advantage of solution (a) from the standpoint of the tenant's wife
(or husband) abandoned in the home is that she is in less danger of being
irretrievably prejudiced by failure fo act in time. If the protection

of the wife depends on her first obtaining a court order tré.nsferring the
tenancy, then it may be that she will often be too late in obtaining the
order. The advantage of a judicial order vesting the husband's tenancy in
the wife is that it places the rights and obligations of . the parties on
a regular footing and is clear—cut. On the whole, we incline to the view
that the first and secomnd golutions are complementary rather than alter—
natives and that both should be adopted.

4.11 Qur first proposal therefore is that the law should prohibit an
assignation, remunciation or notice of removal by the tenant unless made with the
consent of the tenant's spouse. Most urhan leases have clauses prohibiting
amsignations, but assignations are possible with the landlord's consent

and remunciations or notices of removal are a real danger %o the occupancy
rights of the tenant's spouse. In addition, the tenant's spouse should

be gn'bitled to protect ccocupancy by paying rent and other out'goings. We
revert at para.4.14 below to the question of how to make the gpouse's veto
on adverse dealings effective against the landlord, personé deriving title
from him, and assignees of the tenant. We suggest for comment the proposal
that if the matrimonial home is held under a private sector urban tenancy
(including a protected or statutory tenancy under the Rent (Scotland) Act
1971), and one spouse is tenant and the other spouse has occupancy rights,

ihen -
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(a) it should pot b ossible for the tepant %o assi
his interest to a third party or to renounce the tenancy in favour
of the landlord or to prevent tacit relocation by notice of removal

without either the consent in writi of the other spouse or (in

certain prescribed circumgtances such as the unreasonable withholding
of consent) the consent of the court; and

(b) the spouse with occupancy rights should be entitled to make
Egments of rent and other outgoings which shou.ld.'be treated in law
ag if made under an irr_evocable' mandate given by the tenant.

(Proposition 31).
4.12 The wife's veto which we propose would not protect her occupancy in
the case of a statﬁ‘bozw tenancy where the tenant husband simply abandons

her in the home. Accordingly, it seems necessary to reverse the decision

in Temple v. M:i.tchell1 whogse rationale cannot survive the concession of
occupancy rights to a spouse abandoned by the tensnt. We therefore
provisionally propoge that in the case of a statutory tenancy of the mat-

rimonial home u:rider the Rent !Sco‘tland) Act 1971, where the sta‘tu‘torx tenant

abandons the home and his or her gpouse remains in Bossessiom the ‘tenang
should nevertheless continue for the benefit of the spouse left in the

home. (Proposition 32).

4.13 The next question is how far the spouse's occupancy rights and veto
on disposal should be effective against third parties, and in particular
(1) the landlord; (2) persons deriving title from the landlord; and

(3) assignees of the tenant. As regards (1), it may often happen that a
tenant defaults in payment of rent over a period so that, unknown to the
tenant's spousey .arrears accumulate., If the tenant then abandons his wife
in the home and does not defend proceedings by the landlord for recovery of
posgession, the rights which would be conferred under our proposals in
Proposition 31 may be useless. In the Republic of Ireland, the Family
Home Protection Act 1976, section T, enables the tenant's spouse to defend
proceedings by the landlord for recovery of posseésion. If it appears to
the court that the tenant's spouse is capable of paying the arrears within
a reasonable time as well as future payments of rent, the court may adjourn
the proceedings for such a period and on such terms ag appears just and
equitable. The court must have regard to whethe-r the spouse of the tenant
has been informed of the non-payment of rent. No similar right exists in
England and Wales, but the Law Commission have provisionally proposed that

! 1956 S.C. 267

76



a spouse of the tenant should have the same right as the tenant to

defend enforcement proceedings.1 We have seen that the court may delay
enforcement proceedings against a protected or statutory tenant and has
wide powers to facilitate a settlement. We think that the spouse of such
a tenant should also be entitled to invoke these powers. There is,
however, one additional provision which might be made. We suggest below
that the court should have power to make a vesting order assigning a
tenancy to the tenant's spouse and we think that, if this suggestion is
accepted, the court should be able at the same time to make such an order .
on application by a spouse who is defending enforcement proceedings by the
landlord.

.4.14 A second threat to a spouse's occupancy would arise where the
landlord conveys the dwelling to a third party. The tenant may have
renounced the tenancy, or given notice of removal, without his wifets
congent and in breach of her rights. The landlord, in ignorance of

these rights, may convey or agree to convey the dwelling with vacant
possession, or he may grant a new lease, relying in either case on the
remunciation or notice. The tenant's spouse cannot give notice of her
rights by registration since there is no register appropriate to tenancies.
Our tentative solution is that the wife's right to veto a disposal to the
landlord should be effective against persons deriving right from the land-
lord only if the landlord had received intimation of the spouse's right of
veto before conveying (or agreeing to convey) that right. The disadvan-
tage of this solution, of course, is that it requires a positive act on
the part of the wife but considerations of fairmess to third parties

maybe thought to outweigh this disadvantage.

4.15 A third threat to occcupancy would arise from an assignation by the
tenant to a stranger. Again, we think that the spouse's veto should be
effective against the stranger only if the landlord had received intimation
of the spouse's right of veto before intimation of the assignation.

4.16 To sum up, we invite proposals on the following proposals:

(1) in the case of a protected or statutory tenandy under the Rent

Scotland) Act 1971, a spouse with cccupancy rights left in possession
Ry the tenant should have the same right as the tenant to defend an action
of removing by the landlord. Tn particular, he or she should be entitled

1 ..
Law Commission Working Paper No.42 (1971) paras. 1.10 and 1e113
cf. Peny v. Mﬁg?fh Q.B. 686 (C.A.).
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to apply to the sheriff for an order under section 11 of the Rent (Scotland)

Act 1211 suspending execution of a decree of removing or ejection or
postponing the date of ejection to allow the tenant's spouse time 1o pay or

to_purge the defauli. If it is accepted that the court should have power

to make & vesting order assigning a private sector tenancy to the tenant's
spouse (see next Progosition!, then it should be competent for the court to
make such an order on application by the tenant's spouse in the course of
enforcement proceedings by the landlord. (2) A spouse's right to veto a
renunciation or notice of removal by the tenant should be effective against
& _subsequent conveyance or lease of the dwelling by the landlord only if

the right been intimated to the landlord before the conveyance or lease,
t t i as made. spouse's right to veto an

ageigpation by the fepant should be effective against the assignee only if
the right had Qggn.igﬁimgggg o the landlord before theAigjimation to him
of the assisation. (Proposition 33).

4.17 To complement the foregoing proposals we think that the court should
have a power while the marriage subsists to make an order vesting a pro—
tected or statutory temancy in the tenant's spouse if he or she hag a right
of occupancy. There is a precedent in section 7 of the Matrimonial Homes
Act 1967. Where a court in England or Wales pronounces a decree nisi of
divorce or nullity of marriage, it may by ofder transfer a protected or
statutory tenancy as from the date when the decree becomes ahsolute.1 An
order relating to a protected tenancy operates as an assignation of the
tenancy.2 The assignee takes the tenancy with all its privileges and
subject to ite encumbrances, and the liability of the assignor ceames,
except as to arrears and past obligations. Under an order transferring

a statutory tenancy, the iransferee spouse becomes statutory tenant in
lieu of the transferor spouse.3 The rules governing transmission on the
death of a statutory tenant (under which there can be two transmissions on
death but no more) may operate on the death of the transferee spouse but
the question whether they operate is "determined according as (the rules)

1Section 7(1).
2Section 7(2).
33ection 7(3).
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have or have not already had effect in relation 10 the statutory
tenancy".1 The court may make an order adjusting liability for arrears
of rent accrued up to the date of transfer.2 Under the New Zealand
legislation,j in which vesting orders transferring tenancies can be made
in matrimonial proceedings or in separate applications +to the court,

the spouse who has lost a tenancy because of a vesting order may apply
gubsequently for an order revesting the tenancy in him if the court is
satisfied that the circumstances have so changed since thelvesting order
that this should be done. The transferee spouse has all the powers of

a tenant and may defeat by anticipation the application for revesting by
surrendering (renouncing) the tenancy to the landlord. The dispossessed
spouse may apply 1o be revested in the tenancy on the death of the
transferse spouse provided that the death has not terminated the tenancy,
as it would do under our law if there had already been two transmissions

on death.

4.18 We think that provisions on these lines might be useful and
accordingly we advance for consideration the following provisional

proposals as to judicial assignation of tenancies: (1) When one spouse is

tenant of a private sector urban tenancy of the matrimonial home, whether

it_is a Rent Act tenancy or not, the other spouse having occupancy rights

should be entitled to apply to the court for a vesting order assigning the
tenancy to him or her. (2) Before making an order, the court should have

regard to the capacity of the assignee to perform the obligations under

the Jease and to the factors mentioned in Propositions 3 and 10 above.

!3! The landlord should have an opportunity of being heard before an

order is made. (4) The order would have the same effect as an assignation
of a tenancy and title would be completed by intimation of the vesting order
to the landlord. (5) On the date of intimation, a protected tenancy

should vest in the iransferee spouse subject to all the liabilities under

the lease, In the case of a statutory tenancy, the transferee spouse

ghould become the statutory tenant in place of the dispossesséd spouse.
In particular, the principle of Schedule 1 to the Rent (Scotland) Act 1971

T1big,
%Section 7(5).
SMatrimonial Property Act 1976, s.28.
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{tha.t there should be two transmissions on death but no more) should apply
according as there have beenl- or not been, transmisgions of the statutory

tenancy alre&. (6) The court should have power to adjust lia.bilitx_ for
rent arrears accrued to the date of making the order. (7) A spouse disposs~

essed by an order should be entitled to apply to the court for a further
order recalling the original order and revesting the tenancy in him or her.

Such an application should only be competent if (a) there has been a material
change of circumstances since the original order, or (b) on the death of the
gpouse in whose favour the goriginal order was made, provided that the death

did not terminate the ‘l:ena.nc_ry under the transmission rules in Schedule 1 to

the Rent (Scotland) Act 1971 or otherwise. (Proposition 34).

4.19 Where the matrimonial home is held by the spouse under a joint (or

common) tenancy, then, in the absence of any contractual provision to the
contrary, one spouse can prevent tacit relocation by giving notice unilat-
erally to the landlord terminating the temancy if it has not expired! but
it seems that one spouse cannot rémounce the tenancy in favour of the
landlord before its termination without the other's consent.2 A statutory
tenancy is not, however, a true tenancy but a special statutory right to
retain possession in a question with the landlord. Under section 12(3)

of the Rent (Scotland) Act 1971, a statutory tenmant is emtitled to give up
possession "if, and only if, he gives such notice as would have been
required under fhe provisions of the original contract of tenancy, or if
no notice would hawve been required under the provisions of the original
contract of tenancy, on giving not less than three months notice". 1In
any case the period of notice must not be less than 28 days (section 131
as read with section 12(3) of the 1971 Act). Each spouse can assign his
or her own share if allowed by the lease (which is probably rare) but neither
spouse can assign over the whole tenancy to a third party without the con-
gent of the other spouse. To promote the policy of protecting occupancy

rights, we suggest that where both spouses are co—tenants of the matrimonial
home -

1

smith v. Grayton Estates Lid. 1960 S.C. 3 95 Paton and C «Citas
T 242.E 49; and Cameron, EE.CIt H

2 Do
Graham v. Stirling 1922 5.C. 90 per Lord Skerrington (obiter) at p.107.



(a) gei guge ghou titled cept with ithe consent

‘of the other spouse, to prevent tacit relocation by notice of re
moval but the court should have power to dispense with the

consent;

(b) it _ig for consideration whether one spouse should be entitled
to veto an assismation by the other spouse of his or her share in
the tenancy;

(c) each spouse should be able to apply for an order vesting the
other sgouse's interest in the tenancy in him or her.

(Proposition 35).

(b) On divorce, mullity or judicial separation

4.20 Under the existing law, the court camnot order the transfer of a

Rent Act tenancy in an action of divorce, declarator of mullity of marriage
or judicial separation. In our Memorandum No. 22, however, we provisionally
proposed that the courts should have power to order the transfer of
statutory tenancies even though the landlord has not given his consent to
the 'tra.nsfer.1 We alsc proposed that this power would be exercisable by
interim order pending the disposal of the action.2 We are presently
considering comments on these proposals. Accordingly we do not deal in
this Memorandum with the problems which are more appropriately dealt with

in the contéxt of financial provision.

(c) On death of the tenant spouse

4.21 Prolected and statuiory tenancies are excluded from the provisions
of the Succession (Scotland) Act 1964 relating to the surviving spouse's
prior rights to the tenancy of a dwelling house.3 There is no express
exclusion of such tenancies from the rules on intestaie succession laid
down by the 1964 Act, but these rules can be taken as impliedly excluded
by the special rules on transmission of a tenancy which was a protected
tenancy or a statutory tenancy immediately before the tenant's death. The

1Memorandgm on Aliment and Financial Provision, Proposition 67(f) at
para. 3.35; cf. the (Bnglish) Matrimonial Homes Act 1967, section 7,
discugsed above.

2Ibid., Proposition 68 at para. 3.52.
For this exclusion see Succession (Scotland) Act 1964, s.8(6)(d) as
read with the Rent (Scotland) Act 1971, Sch. 19, para.5.
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general object of the transmission rules, which are now set out in Schedule 1
to the Rent (Scotland) Act 1971, is that there may be two transmissions on
death but no more. The first and second transmissions are regnlated in
the same way.

(a) The temancy transmits to the widow (but not the widower) of

the deceased tenant if, and only if, she "was residing with him at

his death"; and

(b) if the widow does not succeed, a member of the deceased

tenant's family may succeed if he was residing with the tenant

for 6 months prior to the death. "Family" includes a husgband,

The widow (or member of the family), becomes the statutory tenant “so
long as she retains possession of the dwelling house without being

entitled to do so under a contractual tenancy."

4.22 Thus, the succession of a statutory tenant's widow depends, first,
on the tenant's retention of possession (otherwise he ceases to be a
statutory tenant) and, second, on her residence with him at his death.
We have considered above the test applied by the courts in determining
whether a tenant retains possession. Similar principles are applied by
the courts to determine whether the widow was living with the tenant at
his dea'l;h.1 If the husband dies when away from home temporarily having
left his wife to manage the household, or if she is away temporarily, he
will be treated as retaining possession and she will be treated as
continuing to live with him there. Accordingly the tenancy will transmii
to her. But a deserted wife of a protected tenant who hag left her in
the family home will not succeed; she was not "living with him at his

death" as the Act requires.

4.23 1In England and Wales, the Law Commission suggested2 that a wife
who has remained in occupation after her husband's departure should receive

the benefit of the transmission provisions in the analogous English

1 | :
‘B.g. Brand v. Ross 1946 S.L,T. (Sh.Ct.) 38; Cheyne v. Will 1947 S.L.T.

(Sh.Ct.) 21; Kelton v. Carmichael 1947 S.L.T. {Sh.Ct.) 60:Strachan v.
Porteous 1956 S.L.T. (Sh.0T.) 99, ==

zHorking Paper No. 42 on Family Property Law, para. 1.25
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legislation ~ Schedule 1 to the Rent Act 1968. This view was endorsed
by the Finer Commi'ttee1 which did not, however, deal with the Scottish
Rent Act. The same problem arises under that Act and accordingly we

propose that g _wife who remains in occupation of the matrimonial home
after her hugbend's permanent departure should be entitled to succeed to
the tenancy under the transmigsion rules in Schedule 1 to the Rent ‘
(Scotland) Act 1971, (Proposition 36).

4.24 The Law Commission for England and Wales pointed out that the
rules_'in the English Act concerning transmission of statutory tenancies
apply in favour of a widow, not a 1;ur:i.‘d.owe'r.2 A widower's right to succeed
+o the tenancy is no better than that of other members of the family
equally qualified. The Commission therefore proposed that this element
of discrimination against husbands should be removed. We suggest therefore

that a widower should be given the same right as a widow to succeed %o a
protected or statutory temancy under the transmission rules in Schedule 1

to the Rent (Scotland) Act 1971, (Proposition 37).

'Report on One Parent Families (1974) Cmnd. 5629, para. 6.44(8).

2Tn‘o::-l::ing Paper No.42, para. 1.20; this view was endorsed by the Finer
Committee at para. 6.44(8).
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PART V: FARMHQUSES, CROFT HOUSES AND DWELLINGS USED IN CONNECTION WITH A
TRATE PROFESSION OR OCCUPATION

Introductory

5.1 Special considerations arise in the case of service tenancies and
occupancies, and in the case of farmhouses, homes on crofts or small
holdings, and of homes which are used, are closely connected with property
which i used, by the owner or tenant for the purpose of a profession,
trade or business. In this Part, we briefly consider the more important
of these problems.

gesidence clausas

5.2 We envisage that our proposals in Part II above would enable the court
to regulate occupancy. 3But problems would arise if the court were to make

an order excluding‘ a spouse from a home which is subject to & service tenancy,
or a service occupancy agreement, requiring him or her to reside there, or
vhich was subject to an agricultural lease containing the usual condition
that the teﬁant mugt reside in the farmhouse. By making compliance with

the residence conditions impossible, the order would lead to loss of the
tenancy or contractual occupancy so that the spouse of the tenant or

contractual occupant would also lose possession.

5.3 There are two possiblelsolutions to this difficuliy. One approach

would be to make residence clauses an absolute bar to the making of an
exclusion order. The other approach would be to leave the matter to the

good sense of the parties and the court. If a tenants! spouse applied for an
exclusion order in ignorance of a residence clause, the tenant would

be entitled to rely on the clause as a defence to the application. It

seems unlikely in such a case that the applicant spouse would continue

to insist in the application, or that the court would grant the application,
having regard to the consequences of any order. To elicit comments, we
invite views on the following question: in a case where the matrimonial

home is subject 1o a reguiremenx that the tenant (or in the case of a

rvi QCCU the occupant) must reside in the dwelli it is for
conaideration ther that irement should clude the court from

making an exclusion order against the tenant {or occupant). (Propogition 38).
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Matrimonial home on gg;icultural holding

5.4 The next question is whether the court should have power to transfer
the tenancy of the matrimonial home when it is the farmhouse of an
agricultural holding. Before dealing with this question it is desirable
to state the existing law briefly.

5.5 [The exigting law: Usually the tenancy of an agricultfural holding is
not assignable partly because rural or agricultural leases of ordinary
duration are deemed at common law to involve personal choice (delectus
Eersonae) by the landlord1 and partly because the lease itself normally
prohibits assignation by the tenant. On divorce or annulment of marriage,
the court has no power to make orders assigning the temancy, but in our
Memorandum No 22, we suggested that the court might be given such a

povwer exercisable if the landlord consents.2

5.6 As regards transmission of the tenancy on the tenant's death, a
tenant has a statutory power to bequeath a lease3 but the power cannot

be exercised in the face of an express exclusion in the lease prohibiting
assignation.4 Since such exclusmions are practically universal, wills do
not cperate on agricultural tenancies in practice. Therefore, the farm
will usually be comprised in the tenant's intestate estate, in which
event the surviving spouse will become entitled to the prior housing
right under section 8 of the Succession (Scotland) Act 1964. But section 8
(1)and (2) implicitly recognises that the farm house should not be split
from the farm because where the dwelling house forms part of the subjects
used for a trade, profession or occupation, the executor can give the
surviving spouse & sum in lieu of the actual dwelling house. There are
also safeguards enabling the landlord to object to a successor. Thus,
where the tenant of an agricultural holding dies intestate and his
successor as tenant is "a near relative"” (defined by statute to include

among others his or her surviving spouse5) the landlord may serve a notice

1 cameron and Paton, Landlord and Tenant (1967) pp.150-151.
2Proposition 67(d); para. 3.32.

3Agricu1tura1 Holdings (Scotland) Act 1949, s.20.
4Kennegz v. Johnston 1956 S.C. 39.

5Agricu1ture (Miscellaneous Provisions) Act 1968, section 18(7):"*near
relative' .... means a surviving spouse, son or daughter, or adopted
son or daughter™.
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to quit on one or more of a number of prescribed grounds, one of which is:

"... that the near relative has neither sufficient training in

agriculture nor sufficient experience in the farming of land to

enable him to farm the holding ... with reasonable efficiency ..."
Where the surviving spouse (or other near relative) serves a counter-notice,
the Scottish Land Court must be satisfied as to the matter and give its
consent if the notice to quit is to be effective.? Under the 1968 Act,
Part III (which regulates termination of agriocultural tenancies acquired
by succession), the successor as tenant does not merely inherit the un-
expired portion of the lease; he has security of tenure.

5.7 QOur proposals: In considering whether the courts should have powver
to transfer thé tenancy of a matrimonial home which is part of an agric—
ultural holding, a balance must be struck between the competing interests
of the tenani, the tenani's spouse and the landlord. The public interest
in good farming is also relevant. As regards the landlord's interest in
an agricultural holding,the analogy of the exiasting law points different
ways since the tenmancy of a farm is not aseignable inter vivos but is
transmisaible on death subject to the landlord's right to object on limited
grounds. A compulsory transfer of the farmhouse would however be unfair
to the landlord because he would have two tenancies under the lease instead
of one. But even if the landlord consented, we do not think that the court
should have power to transfer a farmhouse on an agricultural holding
because it would seem unfair to the tenant who might thereby lose his
livelihood, and also, incidentally, his ability to pay aliment. Tt might
make the farm unworkable since the farmhouse and farm may form a single
unit. It is clear that there are sirong economic reasons against
splitting farmhouses from fa.rms.3 Moreover the housing "prior right"
provigiona of the Succession (Scotland) Act 1964 show that the policy of
the law is a.gain‘l; Jnter alia splitting farmhouses from farms and it

would be a.nomaioﬁs to have a different rule on marital breakdown. We have
therefore concluded that the matrimonial home should not be assignable by
court order where it is part of an agricultural holding. Usually the tenant

1196!3 Act, section 18(2)(c).

2T dem. |

3f. the arguments advanced by the Mackintosh Report on Successiop (1950)
Cmd. 8144, para. 8 against the sub-division of farms between co-heirs.
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farmer will be prohibited from assigning the farm but even if he were fo
obtain the landlord's consent, we do not think his spouse should be able
to veto the assigmation to preserve her occupancy of the farmhouse.

Accordingly, we advance for comment the proposition that a matrimonial

home which is part of an agricultural holding should not be aasignable
by court order and the tenant's spouse should not be enabled 0 protect
ner (or bis) occupancy by withholding consent to its disposal. (Prop-

osition 39).

Crofts and landholders tenure

5.8 Existing law: Under crofting temuire, the crofter pays a rent for
the land only since the building on the land and other permanent
improvements will have been provided by him or (more likely) his pre-
decessors. He im entitled to compensation for these at the waygo. A
crofter may assign his croft to "a member of his family" (which expression
includes a spouse among others) if he obtains the landlord's consent,
which failing, the consent of the Crofiers Commission.1 A crofter may
bequeath his croft by w1112 and, if he dies intestate, the normal rules
of intestate succession a.pply3 80 that a surviving spouse or other member
of the crofterts family may succeed to the croft on his death. The
crofter may acquire compulsorily the ownership of his croft house from
the 1andlord4 and this is an absolute right. He also has a right to
applj to the Land Court for an order authorising him to acquire the croft
land.

5.9 We have not reached any tentative conclusions on whether or how far
crofts, and the similar category of small holdings, should be inciuded in
the legislation on protection of occupancy rights, with or without mod-
ifications. We shﬁll be seeking the views of those having an interest or
gpecialised knowledge and experience. Clearly, if a crofter were to acquire
his croft house, it would become an owner—occupied dwelling to which our

Torofters (Scotland) Act 1955, s.8 as amended by the Crofting Reform
(Scotland) Act 1976, Sch. 2 , para. 6; 1976 Act, s.15(2).

21955 Act, s.10,

1955 Act, s.11 set out as amended in the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1968, Schedule 2.

41976 Act, 8.1(2).
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proposals in Part VI below would apply. Thus, his wife would be able to
veto a disposal and, after registration, enforce the veto against third
parties. The compulsory assignation of the croft house by vesting order
may well be unfair to the crofter since the result might be to make the
croft unworkable if the croft house and land form an integral unit. In
other cases, there might be little hardship. Prima faci¢ there would seem
to be stironger arguments for allowing the crofter's spouse a right to veto
adverse dealings sich as a renunciation in favour of the landlord or an
assignation to a third party. These matters require further investigation

and meantime we merely note that it is for consideration whether the spousge
of & crofter should be entitied to apply io the court for a vesting order
aggisning the tenancy of the croft house if it ig the matrimonial home,

h g ould antitled to veto adverse deali in favour

obl arise in the case of landholder's
Jemure. (Proposition 40). We invite views.

Home used in commection with ErofessionI trade or occupation

510 Apart from rural leases, there are cases in which the matrimonial

home is used, or closely comnected with property which is used, for the
purpose of a profession, trade or business. We have already suggested

that in regulating occupancy or making exclusion orders the court should

have regard to this circumstance.1 We do not think that any further provision
is required. If a mpouse seeks to withhold consent to disposal of the
premises under Proposition 42 (para.6.33) below, the court may dispense

with the consept and will have regard to its use for professional or

buginess purposes.

1Propositions 4 and 10,
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PART VI: OWNER-OCCUPIED HOMES

Section A: QGeneral

6.1 In this Part, we are concerned with owner-occupied dwellings1 (which
comprise about one-third of the total Scottish housing stock). In particular,
we deal with the problem of how the occupancy rights of the owner's spouse
(proposed in Part II) should be protected against the owner's adverse
dealings in favour of third parties, or againét proceedings by third

parties (such as the calling-up or enforcement of a security) by which

the spouse's occupancy may be losti.

6.2 In informal preliminary consultations, it was represented to us that
our proposed changes in the law were unnecessary and undesirable in
relation‘ to the owner-occupier sector. The argument proceeded in stages
on the following lines. First, laws regulating property rights and tenancy
rights have traditionally been separately debated and separately enacted

so that today they form separate statutory codes. The need for any change
in the law in the owner—océupier sector should thus be argued separately
from changes in relation to tenancies. Second, it was doubted whether, in
the owner—occupier sector, exclusion from the home or domestic violence
presented problems in a significant number of cases. It was said that,
because of the middle-class values of owner-occupiers, or middle-class social
pressures on them, their marital disputes tended not to be settled (or
accompanied) by forcible exclusion from the home' or domestic violence, but

were settled by agreement. Third, it was argued that, since the
introduction of capital transfer tax by the Finance Act 1975,

spouses in the owner—occupier sector have increasingly been putting the title
to the matrimonial home in joint names because of the fiscal advantages to
be gained thereby. The policy of the Matrimonial Homes Act 1967 was
therefore out—of-date in relation to the owner—occupier sector since the

problems would be solved in time by the trend towards ownership in common.
Thus the disruption or complication of conveyancing transactions which would
result from our proposals would not (it was said) be balanced by significant
advantages.

1Unlesa the contwary intention appears, in this term we include not only

the proprietor's interest in feudal property (the dominijum utile) and in
allodial property but also the tenant's interest under long leases
recorded in the Register of Sasines in pursuance of the Registration of
Leases (Scotland) Act 1857.
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6.3 In our view, these arguments are unconvincing. First, in considering
whether personal occupancy rights and exclusion orders should be introduced,
the tenure by which the home is held is altogether irrelevant. It is a
question, not of property law, but of family law and, accordingly, the

same rules should apply to all married couples irrespective of temure or

social class.

6.4 Second, we do not conceds that cases of domestic violence or exclusion
from the home are not a significant problem in the owner—occupier sector
but, even if we are wrong in this, adverse dealings in favour of third
parties are frequently a threat to a spouse's occupancy in that sector.

It is this problem with which we are now concerned. Further, even if
marital disputes as to occupancy of the home are normally settled by
agreement, the negotiating position of the spouse Hhoé occupancy is
unprotected is very weak indeed, and would be sirengthened by our proposals
in a way which seems to us just and reasonable.

6.5 Third, we regard occupancy rights in the matrimonial home as minimum
rights which ought to be available whensver (broadly speaking) the home is
not held by both spouses in common property. We do not therefore regard

the increase in common ownership of matrimonial homes &g material.

6.6 We leave agide the special problems which arise on the d.ivc»r'oe1 or
death of a spouse. While a surviving spouse may succeed to the matri-
monial home under his or her statutory "prior righ‘ts“,2 there is mothing

to prevent the owner spouse from bequeathing the home to a third party
thereby defeating the surviving spouse's prior rig:hts. Arguably, therefore,
there is a gap in the provision made by .the law for the surviving spouse and
we have carefully considered whether this gap should be filled by extending
occupancy rights beyond death, in other words, by converting them into a
type of life interest. We think, however, that such a solution has to be

1We have dealt elsewhere with the problems arising on divorce, annulment

or judicial separation: see our Memorandum No. 22 on Aliment and Financial

Provision, Part III.

2Sucaession (Scotland) Act 1964, section 8.
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compared with other possible solutions in the context of family property
law when alternative modes of distributing a deceased's estate can be

reviewed.

6.7 We are mainly concerned in this Part with cases where the matrimonial
home is vested in one only of the spouses. (See paras. 6.8-6.55 below).
Rather different problems arise where the home is vested in both spouses
as common or joint proprietors and we examine these later. (See paras.

6.56=6.62) .

(2) Where matrimonial home owned by one spouse

6.8 The mere concession of an occupancy right to the matrimonial home

by statute would leave it unclear whether that right could be enforced
againgt third parties. The general rule is that a purchaser or lender

on security is entitled fto rely on the title as it stands in the Register
of Sasines and is not bound by any prior unrecorded right though binding
on the seller.1 Further a right of occupancy as such (created for example
by an agreementz) is not a separate tenement registrable in the Sasines
Register. It is clear therefore that supplementary legislation would be
needed to secure that the occupancy rights are enforceable against third

parties.

6.9 At paras. 1.12 to 1,22 in Volume 1, we contrasted two approaches to
the protection of occupancy rights against third pariy purchasers and
secured creditors. One approach based on the Morton Report would make
protection of occupancy depend on court orders. We gave our reasons for
re jecting that solution but to focus views on whether, in the context of
owner-occupied property, this decision is correct, we would mention again

that we have considered whether protection of a spouse's occupancy rights

in a matrimonial home owned by the other gpouse should-depend on a court

order recorded in the property registers and supplemented by interim

1Gloag, Contract (1929) p.178. It is true that in some cases a purchaser

will be bound by a prior personal right if he knows, or ought to hawve
known, of it. But these cases all concern personal rights, such as a
right to demand a conveyance, which are capable of being converted into
real rights: see Rogggr gBuildersl‘Ltd v. Fawdry 1950 S.C. 483; cf.
Wallace v. Simmers 1961 S.L.T. 34; G L F Henry, "Personal Rights"
T7§ZTT~1 Conveyancing Review 193.
2Wallace v. Simmers 1961 S.L.T. 34, per L.P. Clyde at p.37.
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protection pending the application for the order by registration inm the
Beraonal registers., It is Erovisionally concluded that this seclution

should not be adopted. (Proposition 41).

6.10 The alternative approach is a scheme whereby the non-owning spouse's
occupancy rights would be protected from adverse dealings by the registiration
of a prescribed notice in the property registers which would, from the time
of registration, bind singular successors of the owner and subsequent

secured creditors. In a scheme on these lines, the right to register

would arise by operation of law for so long as the gpouse in question had

occupancy rights and there would be no need for an application to the court.

6.11 If it is accepted that protection of occupancy rights should not
depend on a court order, then technically there are two ways in which
protection can be afforded and notice of vccupancy rights given to third

partiegi—~

(a) the occupancy rights might be made "a charge" on the owner's
proprietary interest, which charge would be registrable in the
property registers; and

(b) the owner-spouse might be prohibited from alienating or granting
securities over the matrimonial home except with the consent of the
non—owning spouse, and the latter would be entitled to register his

or her right of veto in the property registers to make it enforceable

against third parties.

The former sclution is that adopted in the Matrimonial Homes Act 1967 in
England and Wales. We describe this briefly at para. 6.12. The alternative
solution is followed in a number of other countries to which we refer at
paras. 6.13-6.14. At paras. 6.15-6.21 we compare the two approaches and

give our reasons for preferring the second.

6.12 Comparative survey: In England and Wales, the Matrimonial Homes Act 19671

1See generally Hayton, "Overriding Rights of Occupiers of Matrimonial

Homes" (1969) 33 The Conveyancer and Property Lawyer 254; Palley, "Wives,
Creditors and the Matrimonial Home"™, (1969) 20 N.I.L.Q. 132; Kehn—-Freund,
"Recent Legislation on Matrimonial Property"” (1970) 33 M.L.R. 601;

Miller, "Expenses of the Matrimonial Home" (1971) 35 The Conveyancer and

Property Lawyer 332; Cretney, "Cave Uxorem" (1973) 117 Sol. Jo. 475}
Barnsley, "Conveying the Matrimonial Home" (1974) 27 Current Legal Problems
765 Hayton, "The Femme Fatale in Conveyancing Practice?® (1974) 3% The
Conveyancing and Property Lawyer 110; Miller, Creditors and the Matrimonial
Home" 21975§ 119 Sol.Jo. 502; Bromley, Family Law (5th ed. 1976) pp.486-7.
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attempts to balance the interests of the non-owning wife (or husband)

and third party purchaser or mortgagee by providing that her right of
occupation of the matrimonial home is to be "a charge”™ on the owner's
estate or interesi in the property as from (a) the date when he acquires
that interest; (b) the date of the marriage; or (c) the commencement of
the Act, whichever last occurs. ! Thus, departing from the Morton Reportts
proposals, the occupation rights .of the non-owning spouse become a charge
without the need for a court order. Notwithstanding that the occupation
rights are a charge, they are brought to an end by the death of either
spouse or divorce or annulment unless in the event of matrimonial digpute
or estrangement the court sees fit to direct otherwise.2 The charge is
not, however, enforceable against third parties unless it has been
registered as a Class I Land Charge under the Land Charges Act 1972 or,

in the case of land registered under tge Land Registration Act 1925, a
notice or caution has been registered. In this way, a personal right
otherwise enforceable only as between the spouses is transformed into a
quasi-proprietary right. But although it transmits againgt the owner-
spouse's singular successors in title, it is not assignable by the non-
owning spouse. The charge is also void against the husband's trustee in A
bankruptcy or against a trustee for creditors under a deed of arrangement.
The charge is purely a creature of statute and it has been obzerved that
it does not git into any category of right known to English conveyancers
before 1967.7 Only one charge may be registered at any one time under

the Act and if a second registration gs effected on a second home, the
first registration must be cancelled, The non-owning spouse may release
her rights of occupat%on and may agree that another charge or interest
should have priority.

6.13 Many other legal systems imposg restrictions on the unilateral
disposal of the family home as such. In France, the spouses cannot,
the one acting without the other, dispose of whatever rights assure the
lodging of the family, nor of the household effects with which it is
furnisheal.é8A The law is to a similar effect in the Netherlands’ and
Belgium. Similar restraints exist in Denmark, Sweden and Norway.1

In the Federal Republic of Ge y there is no restriction on disposal

of the family hgme as such, but there is a restriction on disposal of the
entire assets.!> If the home is a spousehs only asset, the prohibition
Wwill apply. Similar restrictions are imposed by the homestead legislation

1Section 2(1).

%Section 2(2).
*Land Charges Act 1972, section 2(7); MEA 1967, 5.2(7).
ho 1967, 8.2(5).
rnsley, op.cit. at p.77.
MHA 1967, .3.
T;p;g., ss.4 and 6,
See Law Commission Working Paper No. 42, paras. 1.60 and 1.61.

6

8a -
Code Civil Art. 215, al.3; Amos and Walton Introduction to French Law
(3rd ed.; 1967 pp.3bo- .) '

gN

etherlands Civil Code, Article 164-a.

Belgian Civil Code, Article 215 (inserted 14 July 1976).

11See €.g. Pedersen, "Matrimonial Property Law in Denmark" (1965)28MLR 137 at

PP+« 140"'1 -

i2
BGB Art.1365: there is a restriction on disposal of goods in the conjugal
house=hold under BGB Article 1369 discussed in Part VII below.
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which originated in the United States of America1 and was adopted with
variations in the western provinces of Canada? (including Alberta, British
Columbiz, Manitoba and Saskatchewan); and in New Zealand,” (but not in
Australia4). The most recent example appears to be the Family Home
Protection Act 1976 of the Republic of ;?eland.5 Homestead legislation

may be designed to protect occupancy rights of the non-owning spouse as
mentioned above; or to give the family immunity from creditors; or to secure
for the surviving spouse a life interest in the home enduring after the
death of the owning spouse.

6.14 The Irish Act of 1976 might be suitable for adaptation to Scotland.

It provides that where a spouse purports to convey any interest in the
family home to a third party without the prior gOnsent in writing of the
other spouse, the purported conveyance is void. The prohibition does

not strike at a conveyance implementing a contract made before the marriage,
nor a conveyance to a purchaser or the singular successors of a purchaser
transacting in good faith and for full value.7 1In these excepged cases,

the burden of proving validity lies on the person alleging it.Y There are
a number of supplementary provisions enabling or requiring the court to
make orders dispensing with the consent in a case of incapacity or if the
consent is unreasonably withheld. The cou{t may make orders preventing
conduct leading to loss of the family home; Y orders adjourning proceedings
by a mortgagee br landlord) for possession or sale of the home; L and orders
modifying the terms of a mortgage br lease) as to payment or a capital sum.12
Either spouse is entitled to make payment of outgoings on the family home, 13

Tsee Milner, “A Homestead Act for England? (1959) 22 M.L.R. 458.

2See M.C. Cullity, "Propérty Rights During the Subsistence of Marriage,"
chap. 5 of Studies in Canadian Famil Law, ed. D, Mendes da Costa,
(Toronto, 1972) vol.1., P.179 at Pp.224-229,

3Matrimonial Property Act 1963 asg amended.

4See Finlay and Bisset—Johnson, Family Law in Australia (1972) pPp.569-571.

5For a commentary on this Act, see Shatter, Family Law in the Republic of
Ireland (1977) pp.283-297. )

Section 3(1).

Sections 3(2), (3) and (6).
Section 3(4).

Section 4.

-]

8

O O

1 Section 5.
11Sec:'hion Te
128ection 8.

13

Section 6.
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6.15 The options compared: Both of the solutions described above would
undoubtedly make it possible in many circumstances for the spouse without
title to continue in occupation of the matrimonial home during the marriage
free from the fear of ejection by third party purchasers. Wethink,
however, that of the two solutions a restriction on unilateral disposal is

on balance preferable to a registrable charge for the following reasons.

6.16 First, in England and Wales, it is possible to apply the device of
a charge td leasehold as well as freehold property. In Scotland, however,
only asgignations of long leases, of whigh there are very few, can be
recorded in the Register of Sasines1 and there are no other public records
in which transfers of tenancies are registered and which are searched by
conveyancers. Such transfers are very infrequent in any event, but it is
an advantage of the restraint or veto om unilateral disposal that it can
be éasily applied, if need be, to the assignation or renunciation of the
tenant's interest under a lease. So far as possible, the legal rules on
the matrimonial home should be so framed as to apply to all dwellings
whatever the type of tenure,

6.17 BSecond, the notion of occupation rights forming a charge which, on
recording in the Register of Sasines, binds third parties, is perhaps
less eaéily understood by members of the public than the notion that one
spouse cannot dispose of the property without the othert's consent. If
this is right, then the idea of a velo is more easily disseminated among
the public and therefore more likely to be effective.

6.18 Thivd, the 1967 Act does not compel a spouse who wishes to sell or
rmortgage his home to notify the other spouse of his or her intentions. It
appears to be an advantage of the veto approach, that the owner has to
obtain the formal consent of the other spouse to the disposition or security
deed.

6.19 ZFourth, the requirement of consent appears a more direct way of
protecting occupancy rights than the creation of a'charge. The concept of
& registered charge would be appropriate if it was thought that in
practice the husband should be able to convey his interest in the
matrimonial home to a third party subject to the charge. In theory,

1Registration of Leases (Scotland) Act 1857.
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under the English Act of 1967, the husband can introduce a stranger into

the matrimonial home if he can find a purchaser willing to take the property
subject to the wife's rights of occupation. The concession of a veto to

the non-~owner spouse would avoid the very possibility of this absurdity. In
practice, of course, a prospective third party purchaser or lender seecking
security over the home would wish the non—owning spouse to release her or
his rights of occupancy because such a purchaser or lender will want vacant
possession in order to occupy the dwelling himself or, as the case may be, -
to realise his security. Since the discharge of occupancy rights is likely
to be required anyway, there is advantage in making it a clear requirement
in every case.

6.20 Fifth, both solutions would complicate conveyancing transactions, and
the legislatioﬁ-wOuld be somewhat complex since it would require to balance
the interests of the owner and non-owner spouse and third party purchasers
and heritable creditors. But a requirement of consent would probably be
less ccamplicated and would fit better into the existing law of Scotland
than the concept of a charge. In Scotland, the concepf of a charge is
purely the creaiure of specific statutes and in those statutes it seems

always to have denoted a security for monetary d.ebts;1 There is no Scottish
legislation on 'land charges' as such.

6.21 For these reasons, a requirement of consent seems preferable to a

charge and we invite views on the following proposal: Where one gpousge ig

owner of the matrimonjal home and the other spouse has only statutory occ-
upancy rights, the owner spouge should not be entitled to grant a dispos-
ition of the home or +to convey it in gecurity without the consent of the other

spoyge. ({Proposition 42), We turn now to consider whai consequential

provisions would be necessary if the foregoing rule were to be adopted in
Scotland.

1 .
As to charging orders made by local authorities securing debts, see eg

Housing (Scotland) Act 1969, #.24(4) and Schedule 26; Water (Scotland)

Act 1946, =. 55; Sewerage (Scotland) Act 1968, s.47. As to floating charges
see Companies (Floating Charges and Receivers)(Scotland) Act 1972. The
concept of a "charge" as used in estate duty legislation was explained in
Lord Advocate v. Barl of Moray's Trustees (1905) 7 F.(H.L.) 116,

96



(3) Scheme for restriction on unilateral &isEosal

6.22 If the rule mentioned in Proposition 42 above were to be intro-
duced into Scots law, a nmumber of incidental and consequential statutory
proﬁisions would have to be enacted. We deal with these and pelated
matters under the following heads;
(a) Form of spouse's consentj
(b) Judicial orders allowing disposal;
(c) The requirement of registration;
(4) Payment of outgoings on the matrimonial homej;
(e) Protection of occupancy on enforcement or calling up of
heritable security;
(f) Effect of sequestration or diligence against owner on
a spouse's occupancy rights;
(g) Civil liability of owner for dealings without consent;
(h) Solicitor's letter of obligation on sale etc of matrimonial
home; and
(i) Matrimonial home vested in trustees.
In making these proposals we have derived great assistance inter alia
from the experience in England and Wales in operating the Mairimonial
Homes Act 1967 and from legislation elsewhere including the homestead
Acts in Canada and the Republic of Ireland. Certain other relevant
matters, such as the definition of the matrimonial home, are dealt
with elsewhere in this Memorandum.

(a) Form of spouse's consent

6.23 The legislation would require to prescribe or meke clear the form and
manner in which consent is to be given. This varies in different legal
systems. . Writing is generally required. Since the consent must not be
vitiated by fraud, force or fear, or facility and circumvention, it has
been observed that "hhere is a need for some statutory form which will

give adequate protection 1o a wifé".1 In some legal systems, cohsent must
be given before a judge, solicitor, notary public, justice of the peace or

other authorised person.:2 A recent New Zealand statute (which provided

;Alan Milner, "A Homestead Act for England?" (1959) 22 M.L.R. 458 at p.467.
In Scots law, at one time, when a married woman granted a deed with her
husband's consent, a *judicial ratification' was required. The wife appeared
before the magistrate gin her husband's absence) ratified the deed and swore
or declared that she had not been compelled or induced to grant it but had
done so of her own free will. (The Act on which this practice was based —
A.P.S. 1418,c.14 (record ed.) was repealed by the Statute Law Revision

(Scotland) Act 1964).
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a regime for sharing family assets) allows agreements for comtracting out
of the regime but subject to certain safeguards.1 The agreement must be
in writing and sigmed by each party.2 Each party must have independent
legal advice before signing the a.greemen'b.3 The signature of each party
mugt be witnessed by & solicitor (or other authorised person furth of
New Zealand) who must add a cer‘tiiica‘l:e that he had explained the effect

and implication of the agreement.” Failure to observe these requirements
invalidates the agreements and the court may also invalidate an unjust
agreement.5

a disposition to a bona fide third party should be invalidated only where

Similar safeguards could be introduced in Scotland. Arguably

ex facie of the deed, or instrument consenting to a deed, the formalities
had not been complied with. As a matter of conveyancing, the reason for
the spouse's consent would be explained by a reference o the relevant
legiglation in the narrative clause of the disPOBitionor standard

gecurity and the consenting spouse would sign the disposition or standard
security as consenter in the normal way. As a precaution, it may be
necessary or desirable for the spouse who is owner to obtain & deed of
consent to the disposal of the matrimonial home before missives are signed.
The case of Wroth v. Ezgggé shows the difficulties which can arise if

consent is not obtained.

6.24 We think that it should not be possible for the non-owning spouse to
validate ex post facto a disposition by a subsequent deed consenting to the
disposition. A new disposition should be granted. One can envisage cases
in which it might be beneficial to third party purchasers to have their
title retroactively validated by the later consent in much the same way as
completion of title in the person of the grantor of a disposition will val-
idate, by accretion,unperfected rights conveyed by the deed to singular
guccessors. But nothing should be done to relax the formal requirements of

a prior consent or a judicial order in lieu of consent. In the light of

1Matrimonial Property Act 1976, section 21.
21bid., subsection (4).
Ibid., subsection (5).
Ibid., subsection (6).
5Ibid., subsection (8).

6[1"97_47 Ch.30; /79737 1 All E.R. 897.
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these remarks, we suggest that (1) there should be a requiremeni that

consent to a disposition of the matrimonial home or the granting of a
heritable security over it muet be given by a prior probative deed, or

in the disposition or security deed itself. (2) It is for consideration

whether it ghould be a condition of the validity of the consent (i) that
the consenting spouse has recsived separate independent legal advice and
!ii[ that the spouse's sigmnature is witnessed gy a solicitor who certifies

that _he has explained the nature and effect of the consent.

(Proposition 43).

6.25 Problems may arise when the consenting Wwife jis a minor.1 If her
husband is adult and of full capacity, he will be her curator2 though

he cammot consent to her deeds if he has (as here) a patrimonial interest.3
4

If the husband is a minor, then his minor wife's curator may be her father.

There is a need here for a simple rule and we think that a minor wife
should have the legal capacity to give a valid consent without the need

for the consent of a curator, provided that the sa.f‘eM in the previous
Proposition become legal requirements. (Proposition 44). Since a minor husband

acquires full capacity on hie marriage, corresponding provieion is mot needed
in his case.

(b) Judicial orders allowing disposal

6.26 There are circumstances in which limits must be placed on the right
of the non—owning spouse to refuse consent. Joint consent may sometimes
be impossible to obtain and may at other times be an unfair requirement.
The non—-owning spouse may not be in need of accommodation because she

may have another home, or she may simply not want to move from that part-
icular home élthough her husband is willing to provide her with an
equally suitable alternative.5 Or she may he in desertion having 1éft

the former matrimonial home permanently without reasonable cause intending
never to return. Or she may be incapable of giﬁing consent because of

mental or physical disability or she may have gone missing without trace.

1See generally Clive and Wilson, Husband a@nd Wife (1974) pp.247-250.

2Married Women's Property (Scotland) Act 1920, s.2.
3

In that case, her consent would be reducible for "enorm lesion" within four
years afier majority.

41920 Act, s.2.
’E.g. Hroth v. Tyler, supra.
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In these circumstances the owner spouse who requires urgently to sell the
home or to use it as a fund of credit will find it "frozen" by the
impossibility of obtaining the consent of the other spouse. In this
gituation, the court must intervene. The Court of Session and the sheriff
court already have power under section 5 of the Married Women's Property
(Scotland) Act 1881 to make an order dispensing with the husband's consent
to any deed relating to the wife's estate where the wife has been deserted
by her husband or is living apart from him with his consent. The Act dates
from the period when the husband had curatorial powers over his wife and,
at that period, section 5 was frequently used.1 But the husband's powers
were abolished by the Married Women's Property (Scotland) Act 1920 except
in cases where the husband is an adult and the wife a mihor. Section 5 of
the Act is thus now of very limited significance and we shall be discussing
in a later Memorandum whether it should be repealed along with theé abolition
of the curatory of husbands over minor wives. Obviously, the Act is
inadequate for present purposes Jinter alia because it applies in favour of
wives but not husbands, and because it applies only when the spouses are
living apart. Moreover, it does not specify the principles upon which

the court will dispense with consent.

6.27 Comparative survey: Commonwealth homestead legislation makes provision
conferring a power or imposing a duty on the court to dispense with the non-
owning spouse's consent in a variety of circumstances which include the
following:—

(a) where the spouse whose consent is required withholds consent
unreasonably; :

{b) where the spouse whose consent is fequired ig incapable of
giving consent because of mental or other disability;

(c) if the whereabouts of the consenting spouse is unknown;4

(d) if the parties have lived separate gnd &part,s as to which a
a minimum period may be prescribed;

1See e.g. Niven (1883) 20 S.L.R. 587; Gibson (1893) 1 S.L.T. 323; McLennan v.

McLemman 1905 S3.C. 164; Dunnachie 1910 8.C. 1155 Sillars v. Sillars 1911

S.C. 1207; Steel 1916 S.L.T. 125; Dewar v. Dewar (1902) 18 Sh.Ct.Rep. 3%;

g%Bi v. g;?‘ (1910) 26 Sh.Ct.Rep. 50; Jamieson V. Jamieson (1910) 26 Sh.
«HEDe .

2gritish Columbia, The Wife's Protection Act, RSBC 1960, Section 9(1);
Republic of Ireland, Family Home Protection Act 1976, section 4(2).

Alberta, The Dower Act RSA 1970, Section 11; Manitoba, The Dower Act, RSM
1970, Section 13(1)(b); Saskatchewan, The Homesteads Act, RSS 1965
section 3(2); Republic of Ireland, Act 1976, Section 4(45.

4A1berta, Act, 1970 Act, section 11; Republic of Ireland, Act 1976, section 4(4).

5Alb?r;a, 1970 Act, 8.11(1)(a); British Columbia, Wife's Protection Act 1960,
8.9(1). '

6Manitdba, 1970 Act, s.13(1)(a).
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(e) if the spouse whose consent is required has been guilty of
marital misconduct, such as adultery or desertion;?

(£) if the spouse whose consent is required has released her
rights for valuable considerationj;< and

(g) if the owner has two or more homesteads.>

{he object of the Canadian legislation cited is not to give the wife a
right of occupancy during life but to prevent alienation so that it is
available for her (or him) on the death of the owner spouse) Sometimes
the court's power is fenced with guidelines. For example, the Irish
Act of 1976 provides:4

"(2) The court shall not dispense with the consent of a spouse
unless the court considers that it is unreasonable for the
spouse to withhold a consent, taking into account all the
circumstances including -

(a) the respective needs and resources of the spouses
and of the dependent children {if any) of the family; and

(b) in a case wherethe spouse whose consent is required

is offered alternative accommodation, the suitability of that
accommodation having regard to the respective degrees of
security of tenure in the family home and in the alternative
accommodation.”

This provigion enables the court to have regard to the whole circum-
stances while the specified factors seem to indicate that the object
of the dispensing power ig to supplement the law on maintenance
obligations towards the wife (or husband) and children. In addition
to this discretion, the court is under a duty to dispense with consent
in cases of desertion, comstructive desertion (conduct by the spouse
whose consent is requiged Justifying non-adherence by the owner),
incapacity or zbsence.

6.28 1In France, neither gpouse can dispose of the family home without
the consent of the other.’ One spouse, however, may be authorised by
the court to dispose of the home if the other spouse is incapable of
giving his consent, or he or she refuses consenmt and the refugal is

not justifiable having regard 4o the interests of the family.“® In the
Federal Republic of Ge s & spouse may enter into an obligation to
dispose of his or her whole assets only with the other spouse's consent.
The BGB further provides:

1Sa.ska.td1ewa.n, 1965.Act, =.3(2); Republic of Ireland, 1976 Act, =.4(3).

2 Tverta, 1970 Act, s.11(1).
314em.
*Fanily Home Protection Act 1976, section 4(2).
STpids, s.4(3).

Ibid., s.4(4).

Toode Civil, Art. 215.

8urt. 217, of. art. 219.

Iart. 1365(1).
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"If such a transaction conforms to the principles of regular manage-
ment, the Guardianship Court may, upon application by one spouse,
substitute the consent of the other spouse where the latter unresson—
ably refuses to give it, or by reason of sickness or absence  is 1
prevented from making a declaration, and delay entails Jeopargy."
6.29 Qur proposals: If the right to give or withhold consent is regarded
purely as a right to protect occupancy, then a court order terminating
occupancy rights might also terminate the non-owning spouse's right of veto.
In other casés, as where the owner wishes to grant a standard security, the
court mugt have power not to terminate occupancy rights but to dispense
with the need for consent, eg to cover the case where.a non~owning wife
in occupation is not at risk of losing a roof over her head but never—
theless unreasonably refuses consent.2 We further suggest that {1) the

court, on application by the owmer—spouse, should almo have power to make
an order dispensing with the consent of the other gpouse (say, the wife)
to a disposition or security deed:

1&2 if her consent is unreasonablz withheldi or

b if 15 vented from givi consent b gical or mental
jigabilitvs _

‘c[ if ghe cannot be found; or _

(g} though har whereabouis are known, if she has left the matrimonial
home for & prescribed minimum period of (say) six months. '

!22 In considerigg whether consent is unreasonably withheld, the court should

have rd to all relevant circumstances includi‘ the needs, interests and

regources of the apouses, the availabilitx of suitable alternative accomm—

odation, and the needs and interests of any dependent children of the spouses
or either of them. (Proposition 46). '

6.30 We envisage that title to apply to the court for a dispensation
order would be restricted to the owner or, if he is incapacitated, a
curator bonis managing his affairs. Title to apply should not be extended

art, 1365(2) 3 translation taken from Forrester, Goren and Ilgen, The German

Civil Code (Amsterdam and Oxford; 1975).
26¢, Wroth v. Tyler /79747 ch.30.
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to third party purchasers or creditors. As a consequential of the

foregoing Proposition, it should be made clear by statute that
gection 5 of the Married Women's Property (Scotland) Act 1881
should not be invoked'bx 2 wife as an alternative to the gpecial
procedure suggested in the Proposition. (Proposition 47).

(c) The requirement of registration

6.31 In affording protecfion to the non-owning spouse and family,

the law must also safeguard the position of third party purchasers and
secured creditors, such as building societies, transacting on the faith
of the records. As we pointed out in volume 1, if occupancy rights

are to be enforceable against third parties on registration of a
matrimonial home notice in ‘the property registers, and if priority of
regisiration determines priority of title, then conveyancing trans—
actions relating to dwelling houses will be made more complicated.

For a potential purchaser or lender in security will be.placed on his
enquiry lest a matrimonial home notice is registered between the date of
the contract and the date of the registration of the delivered dis—
position or security deed in his favour. These complications are the

price of effective protection of the spouse's occupancy rightse.

6.32 Considerations of fairness to third parties, however, and the
need” £8% dertainty in property rights require that occupancy rights

should only be enforceable against third parties if the fights have been
registered. (We note that in England and Wales, the Matrimonial Homes

Act 1967 gives no protection to the spouse's occupation rights against
third parfies until the rights are registered as a charge on the dwelling.)
This means that we reject the altermative safeguard that the occupancy
rights should be enforceable even without registration unless the third

party purchaser or his successor transacted in good faith and for,va.lue.1

1'l'here is a precedent for this approach in section 6(2) of the Divorce

(Scotland) Act 1976, re—enacting with amendments Succession (Scotland)
Act 1964 pection 27(2), A similar approach is adopted jy bl Irish
Family Home Protection Act 1976, sections 3and 12: see Shatter, op.cit.
p.285. In the Canadian provinces of Alberta, Manitoba and Saskatchewan,
the wife's power of veto of a disposition of the homestead is not
conditional on registration but it is conditional in British Columbia.
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We also reject the type of safeguard suggested by the Law Commission to

protect co—ownership rights. This was:—

"to require every vendor, lessor or mortgagor of property which
included a dwelling house to make a declaration to the effect that:

'no person other than a party to the conveyanq§7 has any
interest arising under a matrimonial home trust in the
property Z;bnveye r.

A conveyance without the declaration would be void, and a false

declaration would give rise to penal sanctions. The declaration

would be conclusive; the purchaser would not be affected by actual

or constructive notice of a spouse's interest.m"]
We think that this safeguard would be too cumbersome: the declaration would
require to be made whenever any dwelling of whatever sort was conveyed, It
would probably be unnecessary. In practice a solicitor acting for a seller
would be bound to give a letter of obligation and would therefore make his
own inguiries lest a notice was registered between missives and recording
of a delivered disposition. In any event it might often prove ineffective.
A husband wanting to defeat his wife's rights would not only sell the prop-
erty but get rid of the proceeds of sale as well.

6.3 We think, however, that it would be desirable if there were a
prescribed statutory formula whereby the purchaser of a dwelling to be
used as a matrimonial home could, as a matier of standard or routine
conveyancing practice, state his or her intention of using the home for
this purpose. The formula could be inserted in the narrative or disp-
ositive clause of a conveyance. This would be an optional statutory

facility rather than a mandatory requirement.

6.34 To sum up, we suggest the following scheme on which we invite

comments. (1) Regigtration in the property resigiers of a prescribed

notice of a spouse's entitlement to give or withhold congent (which

1WOrking Paper No. 42 on Family Propert Law; paras. 1.111-1.112. This was
not intended to be exclusive of otﬁer possible safeguards such as regis—
tration: see para.l1.113 of the Working Paper.

104



may be called a matrimonial home notice) would have the effect of

rendering invalid a disposition or security deed made without that

consent if the disposition or secuprity deed is recorded in the proverty

registers subsequent to the date of registration of the notice. DBut

it should not affect a conveyance implementiqg_an obligation incurred
before the marriage. (2) The spouse with occupancy rights should be
entitled to discharge the notice. {3) The court should have power 1o
make an order cancelling the registration of a matrimonial home notice

(4) A spouse would be entitled to register

only one matrimonial home notice ai any one time. (5) A spouse's
deed of discharge should be subject to the same safeguards as are

proposed for the giving of a wvalid consent under Proposition 43 above.

(Proposition 48). Jt would be desgirable if there were a prescribed

statutory formula whereby the purchaser of a dwelling to be used as

a matrimonial home could disclose, as a matter of standard comveyancing

practice, his or her indention of using the home for this purpose.

Thig would be a statutory facility rather than a mandatqu,requirement

and would have the same effect as the registration of a matrimonial
nome notice. (Proposition 49).

(d) 2Egment of outgoings on the matrimonial home

6.35 The Morton Report (at paras. 676-6T77) ocbserved:

"676 Under the present law the protection afforded to the wife in
her ccoupation of the matrimonial home ZEh England and Walqé7 may
"be defeated if there is a mortgage on the house, for instance if the
hugband is purchasing it by means of a loan from a building society,
gince third parties who have acquired an interest in the home before
the wife was left in it are not affected by her right of occupation.
“After leaving his wife, the husband may stop making the payments

due on the loan, and the building society will then be able to take
over the house. The society may, of course, be willing to accept
an offer from the wife to keep up the payments, but otherwise she
will lose her home.

677 In order to protect the wife if the husband stops repayment
of a loan on the matrimonial home, we propose that the building
soclety or other morigagee should be bound to accept payment of
the instalments if the wife tenders them and is prepared to observe
the conditions of the original agreement. The husband, if he can
be traced, should be given adequate notice by the building society
or other mortgagee that it proposes ito accept payment by the wife
unless, within a specified period, he pays the arrears and makes it
clear that he intends to keep up the payments.v
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The Report envisaged that "the obligation on the mortgagee to accept payments
tendered should not be affected by a decree of divorce or nullity of
marriage"1 but that it would be affected by an order made under other

powers which the Commission proposed2 should be conceded to the court to

enable it to alter the spouses' proprietary interests in the home.

6.36 The Matrimonial Homes Act'19673 enacted for England and Wales a wider
provigion enabling any spouse (not merely an abandoned wife) of an owner to
stand in the owner's shoes and to discharge his or her liabilities to third
parties in relation to the matrimonial home, including not only mortgage pay-
ments but also rates, maintenance costs and other outgoings on the home,

This is the same principle {and enactment) as applies to payment of rent.

We have already provisionally suggested in Part IV above that it should
apply in relation to rented homes and we note that it has been copied almost
verbatim in the recent Irish legislation.4

6.37 Arguably it should apply also to owner-occupied dwellings in Scotland.
There is, however, a disincentive to a non-owning spouse taking over building
gociety payménts in Scotland. With us, the separate property principle applies
in such a way that ownership generally follows the title. If the gpouse
without title makes financial contributions towards payment of a building
soclety secured loan, the paying spouse would not acquire a proprietary

stake in the home. WMoreover, if the contributions are recoverable, it will
merely be on principles of recompense5 and in a period of inflation like

the present when dwellings keep their value but money does not, recompense may
be 2 poor reward. It is also truethat the non-owning wife may obtain an

7

order for a capital sum on divorce' which may compensate her or, if our

recent provigional proposals on financial provision on divorce are implemented ,

1Para.. 677,

23ee paras. 679 and 679(i).
3section 1(6).
“Fanily Home Protection Act 1976, s.6.

5See Clive and Wilson, Husband and Wife (1974) Pp.308-309; also para.
2.96_23 seq. in Part II above.

6 . '
It appears from Reedie v. Yeaman (1875) 12 S.L.R. 625 that in determining
the amount by which the owner is enriched, no account is taken of the

increase in value o¢f the house atiributable to inflation.

Divorce (Scotland) Act 1976, s.6.

7
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the matrimonial home may be vested in her by or under a court order
on divorce.1 But such orders are necessarily discretionary and
therefore uncertain, and accordingly, the non~owning wife may not

wish to rely on the mere chance of being compensated in this way.

6,38 Nevertheless, while by itself a right to keep up payments

may notbe much used, there may be cases where the wife wishes to do
80, and if property itransfer orders on divorce are introduced in
Scotland (as suggested in our Memorandum No, 22 on Aliment and

Financial Provision), such cases may increase., We therefore propose

that, consistently with our proposals on rented homes (see

Proposition 31(b) abgggl, the spouse of the owner of the matrimonial

home should be entitled to dischargg the owner's liabilities to third

parties by paying rates, secured loan payments and other oubgoings
on _the matrimonial home which should be treated in law as if made

under an irrevocable mandate given by the owner. (Proposition 50).

(e) Protection of occggangg on enforcement or ealling—up of heritable
security

6.39 'The main danger to the non-owning wife's occupancy is likely to
arise from enforcement proceedings or a calling-up notice by a secured
creditor rather than from a clandestine sale.2 A sale would be struck
at by the wife's veto and the wife may often discover the husband's
intentions of selling from visits by prospective purchasers. On the
other hand, if the husband does not keep up building society payments,
it may be long before the wife discovers the default. In the meant ime,
unpeid instalments which she could have paid may accumulate into arrears
which she camnot meet. In these circumstances her right to discharge
the owner's liabilities would be an empty right. -

1Memorandum No.22 on Aliment and Financial Provision 1976 Part III.

2Normally the owner of a house will grant a standard security

in favour of the building soclety at the time of purchase, and before
taking entry to and possession of the house, and thus before it becomes
the matrimonial home and a right to withhold consent can be registered.
Accordingly, when for example the matrimonial home is to be taken in the
husband?s name, there would normally be no question of a wife in
occupation exercising her right of veto against the standard

security because it will already have been made and registered.
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6.40 We have examined the provisions of English law and Irish law
restraining enforcement proceedings by morigagees. Thus, in English law,

in proceedings to enforce a mortgage, if the court considers that the
mortgagor is likely to be able to pay within a reasonable period what is

due to the mortgagee or to remedy any other default, the court may, by order
subject to conditions, d?lay enforcement proceedings for a period which the
court thinks reasonable. Recently there have been proposals designed to
give the mortgagor's spouse the same right as the mortgagor to apply for
restraint on enforcement proceedings.2 Similarly in the Republic of Ireland,
where the mortgagee of a family home brings proceedings because of arrears
of payments due by a spouse, the other spouse may in effect be given the
opportunity to clear the arrears and to take over the responsibility for
future payments.3 In England and Wales and in the Irish Republic, the

court may relax a requirement of the mortgage that on default, the whole
outstanding balance may become due.

6.41 1In Scotland, there are special difficulties in giving the owner's
spouse protection against proceedings to enforce a heritable security.
It would be umnacceptable to give the spouse of an owner a better right
than the owner himgelf to contest proceedings by a heritable creditor to
enforce a security on default, or to contest a calling~up notice. The
statutory pfovisions on enforcement of a standard securify are not free

from ambiguity5

and their ramifications cannot be explained here.
Generally speaking, however, the owner's rights to contest enforcement
proceedings or a calling-up notice by the creditor are much more limited
than under English or Irish law, Usually the loan agreenment will stipulate
that on default the whole unpaid balance of the principal sum, together
with interest accrued, will become immediately payable. The creditor can
proceed to sell on the expiry of a default notice without Judicial warrant.
He will wish to sell with vacant possession and although a warrant allowing
entry and ejection of the borrower-owner and his family is needed for this

purpose, this possessory remedy is granted as of right for the court has

1Administration of Justice Act 1970, s.36(1). This provision stemmed from
the Payne Report (1969 Cmnd. 3909) para. 1389 gt seq. The courtts power
can only be exercised "if it appears to the court that in the event of
its exercising its power the mortgagor is likely to be able within a
reascnable period to pay any sums due under the mortgage,"

See the Law Commission's Working Paper No. 42, paras. 1+12-1.14; Finer
Repor‘t (1974) Cmnd., 5629’ paI'a.5.12.0.

Panily Home Protection Act 1976, s.7.

4Administration of Justice Act 1973, s.8 (England and Wales); Family Home
Protection Act 1976 3.7 (Republic of Ireland).

ISeq generally Halliday, The Conveyancing and Feudal Reform (Scotland)
Act 1970 (2nd ed.) Chapter 10,

2
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no discretionary powers to restrain enforcement proceedings.1 Moreover,
ejection proceedings can be commenced by the creditor immediately on
default2 so that the creditor need not await the expiry of the one
month period allowed to the borrower to purge the defaiilt before the
dwelling is sold.

6.42 ~ Further, even if it were possible to contest default proceedings,
this would often not assist the borrower or his spouse. Many (though

not all) standard securities have non-default calling—up clauses which
provide that calling-up is competent even if there has not been any
default on the part of the borrower., If a heritable creditor called up
a securityinthe absence of default, the only remedy available to the
borrower might be an application to the sheriff court under sections 137-
140 of the Consumer Credit Act 1974 which enables the court to re—open
extortionate credit bargains and set aside or alter provisions of the
credit agreemen‘b.3 We do not know of any case in which this remedy

has been invoked. We understand that, generally speaking, building
societies which insert non—-default calling-up clauses in their standard
securities do not in practice call-up securities if there hasbeenno default
and it is difficult {o envisage circumstances in which they would.
loreover, there may be good reasons for the retention of such clauses
and an examination of the heritable creditors' remedies would fall out—
with the scope of this Memorandum. This being so, non-default calling-
up clauses present an obstacle to the introduction of restraints on
enforcement for, where such clauses exist, default is not the legal bagis
of enforcement, and so, logically, giving time to either spouse to purge

the default cannot be allowed to prevent or delay enforcement.

6.43 Tt would however be possible to give some rights to the owner's
spouse within the framework of the existing law of enforcement of heritable
securities. One possibility is tb require default or calling-up notices

to be served on the owner's spouse if her or his cccupancy rights have

1See'United Dominions Trust Ltd. v. Site Preparations Ltd (No. 1) 1978
S.L.T. (Sh Ct.) 14. This conirasts with proceedings by a landiord
to recover possession of a protected or statutory tenancy under the
Rent (Scotland) Act 1971 described at para. 4.3 above.

2Conveyancing and Feudal Reform (Scotland) Act 1970, s.24.

jA credit bargain is extortionate within the meaning of the Act inter
alia if it "grossly contravenes ordinary principles of fair dealing'.
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been recorded in the Register of Sasines at the time of service of the notice.
Purther, the borrower should not be entitled to dispense with or shorten

the period for complying with a calling—up or default notice without the
consent of the spouse having occupancy rights. This would give legislative
approval tc the informal practice adopted by many building sccieties of
accepting instalments from the borrowerts spouse, and it might also give

time to the spouse to obiain funds, for-example, from the Supplementary

Benefits Commission. 1

6.44 1t might also be provided that where a heritable creditor acquires
power to sell following a default notice or calling-up notice, and the
wife's occupancy rights have been registered, the creditor should be

under a duty to offer to sell the dwelling to the owner's wife at a fair
value fixed by an independent surveyor, in lieu of the usual procedure of
advertisement and sale at the best price which can reascnably be obtained.
Thus, the building society or other heritable creditor might, if the price
was more than the wife could raise from her other resources, give a further
loan to enable her to meet the price. And if the wife wished to purchase,
she would not be in competition with third party purchasers on the open

market.

6.45 To sum up, (1) Where a matrimonial home is subject to a standard

gecurity, and a notice digclosing the occupancy rights of the owner's
spouse has been recorded in the properiy registers, ithe secured creditor

ghould serve on the gpouse a_copy of any calling-up notice, or notice of
default, or application to the court for a remedy on default, at the same
time as it is served on the spouse who is owner .  (2) The

owner should not be entitled to dispgnse with or sghorten the

period for complying with a calling-up or default notice without the

consent in writing of the spouse with occupancy rights. (3) It should

be provided by statute that where a heritable creditor in a loan secured
over a matrimonial home acquires power of sale following a default or calling-

upnotice or court order, and the owww
rights before the expiry of the period allowed by the notice,
QF. 88 the casge nay be before the order has been made , then the

1Under the Supplementary Benefit Act 1976 Sch.q para. 11 the Commission
can give benefit to meet the interest on heritably secured debts.
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creditor should be under a duty to offer to sell the dwelling to the

owner's spouse at a fair value fixed by an independent surveyor.

(4) These proposals should apply also in relation to the enforcement

and calling—up of the other types of heritable security, (ex facie

golut igpositions, and bonds and dispositions {or assi tions

of registrable leases) in security) with any necessary modifications.

(Proposition 51).

(£) Effect of owner's sequegtration and diligence against the
home on a spouse's occupancy rishits.

6.46 We think that a spouse's right of occupancy should not prevail
over the claims of the owner's creditors if he is sequestrated or

grants a trust deed for creditors. As in the analogous field of
alimentary rights, a wife should follow her husband's fortunes. This
policy is consistent with the view that marriage cught to be regarded

as a partnership in which the parties share the gains and losses. The
trustee is bound to seek to obtain the best possible price for the bank—
rupt's home in the interests of the creditors and will therefore wish to
sell it with vacant possession. We consider that he should be able to
do so, and we note that this view underlies the corresponding legislation
in England and Wales.

6.47 Likewise, a creditor's decree of adjudication in security, or a
superior's declarator of irritancy of the feu, sheould prevail over the
wife's ocoupancy rights. Such decrees are very rare nowadays, and we
doubt whether there is a cage for allowing a spouse with occupancy the
same right as the owner to purge the irritancy or, as the case may be,

to pay the debt secured by the adjudication.

6.48 We therefore suggest that (1) a spouse's rights of occupancy should
not prevail azainst (a) the claims of the trustee for the owner's

creditors if he is sequestrated or grants a trust deed for creditors,

or (b) a diligence (such as an adjudication or declarator of irritancy)

affecting the home. (2) Ancillary provision might be required for setting

aside a collusgive sequestration, trust deed for creditors, or diligencs,

designed to circumvent occupancy rights. (Proposition 52).
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(g) Civil liability of owner for dealings without consent

6.49 We have suggested (Proposition 5 at para.2.25) that the court
should have power, on the application of a spouse, to make an order
awarding compensation to a spouse deprived of occupancy which would be .

payable by the owner; or a third party whose conduct led to the loss.

6.50 If the owner concludes missives for the sale of the matrimonial home
and his spouse's occupancy rights are subsequently enforeced by the regis-
tration of the prescfibed notice, then the third party purchaser will nor-
mally be able to claim damages from the owner for breach of the usunal
vacant possession clause in the missives of sale or other prior contract.

This result seems just.

(n) Solicitor's letter of cbligation

6.51 A further safeguard for a spouse's occupancy rights would result

from the rule of Scottish conveyanciﬁg practice that a solicitor acting

for the seller of heritable property is normally bound at setilement of

the transaction (ie when the disposition is delivered in exchange for the
price) to deliver to the purchaser's agent a letter of obligation binding
him to deliver within a reasonable or specifiied period searches in the
personal and property registers brovght down in terms of a memorandum
adjusted between the respective solicitors and showing clear records.

A similar rule applies where a person borrows on the security of heritable
property. If the seller's wife registers a matrimonial home notice before
the disposition is recorded, the seller's solicitor will incur personal
liability under his letter of obligation. (We would not expect a purchaser's
solicitors to accept letters of obligation which except liability for matri-
monial home notices since a letter of obligation which makes exceptions is
worth very little.) It will therefore be in the interestis of a husband's
law agent to ensure that no disposition or security deed is granted by

the husband without the wife's consent and we would expect solicitors

to make the necesgary enguiries from their own clients as a matfer of
rottiné conﬁeyancing practice. This will undoubtedly throw an extra

burden on those solicitors who are unfamiliar with their client's matrimonial
and domestic arrangements, but the social policy of protecting occupancy

rights makesthis burden unavoidable.
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(i) Matrimonial home vested in trustees

6.52 Our attention has been drawn by the Law Commission for England

and Wales to a problem which will be dealt with by them in their forth-
coming Report on the matrimonial homej As we explained at paragraph 2.13
abové,we envigage that the spouse of a person who has a liferent or
other interest under a trust deed éhould have a perscnal right to occupy.
the home as propoéed in Proposition 1 in that paragraph. The question
arises as to whether and how that right should be enforceable against
the trustees or third parties deriving title from them. A powerful
argument favouring enforceability is the need to counteract evasion of

occupancy rights by means of a trust,.

6.53 We understand that the solution favoured by the Law Commission

is that in any case where a spouse (say the wife) has rights of
occupation in a matrimonial home, held on a trust under which the
husband is a beneficiary, at a time when no ome but he {or no one but

he and she) has a beneficial interest, her rights should become a charge
on the trugstees® interest as well as the husband's interest. The charge
would be registrable and would have priority from the date on which it

e trustees
if there are other beneficiaries, actual or potential (eg unborn children),

}%rises. Thus the spouses' occupancy rights would not be enforceable against’
but the mere fact that trust property can be appointed to others by the
exercise of a general power of appointment should not, in the view of the
(English) Law Commission, disqualify the spouses from being treatedas sole
beneficiaries, Furthermore, in English law, under section 1(5) of the
Matrimonial Homés Act 1967 a wife with rights of occupation has the

right to stand in the husband's shoes and pay outgoings on the home

such as mortgage payments. We understand that the Law Commission
recommend that whére the wife's righis of occupation‘arise by reason of
her husband's interest under a trust, she should have a similar right

to stand in the shoes of the trustees and pay outgoings even in cases
where the spouses are not the sole beneficiaries. Thus, for example,

if the trustees default in mortgage payments, the wife ﬁay lose possess—
ion of the house becauss the mortgagee may exercise his power of sale on
default. The Commission envisage that she should be entitled to protect
her occupancy by meking the payments herself. |




to impose a restraint on such a disposition except with the consent of

the other spouse ©OF if consent is unreasonably withheld, of the court.

6.60 A more likely threat to the co—cwning spouse's occupancy is an action
of division and sale raised by the other co-owning spouse in pursuance of
his (or her) absolute right to compel a sale of the interests of all co—
owners in the dwelling, While the court has a discretion to choose between
division of the subjects or a sale and division of the proceeds, it has no
discretion to refuse .d.ecree.'1 It is for consideration wheiher there

should be conceded to the court a discretion to refuse or delay decree

of division and sale and to impose such conditiong as it thinks fit.

The court would be required to have regard to all the circumstances includ—
ing the factors specified in Propoésition 46(2), viz the needs, interests
and resources of the spouses, the availability of suiteble alternative
accommodation, and the needs and interests of any dependent children of

the spouses or either of them. It may be thought that the right of an
individual co-owner to'compel a sale whenever he wishes may in certain
circumstances bear harshly on another co-owner: for example, it may not
suit all or both co-owners that the subjects should be sold while the
market is depresséd. However that may be, there seems to be a case for
restricting freedom to insist on a sale where the subjects are used as

a matrimonial home since the needs of (say) a spouse having custody of

the children may require that the regime of common property should

continue until alternative accommodation can be found or until the depend-
ent children are able to support themselves. The disadvantages of this
solution are that it will lead to uncertainty at least until the court

has made its order, and that it will also involve litigation in cases

where (because of the co-owner's absolute right) litigation is usually

avoided at present,

6,61 We do not think that this solution should be applied to joint

1Anderson v. Anderson (1857) 19 D. 700; Morrison v. Kirk 1912 S.C. 443

Vincent v. Anderson (1920) 36 Sh.Ct.Rep, 182.
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property.1 This form of concurrent ownership exists only by virtue

of an independent legal relationship (that is, a relationship independent
of the relationship of joint owners created by the title) and while this
usually consists of a partnership, or trust,or unincorporated
association, it may also be a "contractual arrangement" between members
of a family, eg tb keep the family home open to them during their
respective 1ifetimes.2 If such an arrangement exists, then there

would be no need for a veto on disposal of a share or a restriction on
‘severance by division or sale. Similarly the solution would be
unnecessary and inappropriate in cases where there is a contractual
restriction, either on the right of disposal or on the right of severance

by division and sale, not amounting to full joint property.J

6.62 In these circumstances we invite views on the following proposals

(1) Where the matrimonial home is vested in both spouses as owners in

common (ie in common property not joint property), than (a) neither

spouse should be entitled to dispose of his or her undivided share with-—

out the consent of the other spouse or of the court and (b) the court

should have a discretion to refuse or delay decree, or to grant decree

subiject to conditionaI in an action of division and sale of the home

raised by one of the spouses. (2) In making an order dispensing with a
go-gwning spouse's consent or in exercising its discretion as to division

and sale, the court should have regard to the factors mentioned at

Proposition 46(2) above. (Proposition 54).

T the case of joint property — (a) the owners have no separate estates

or shares but only one estate or share vested in them indivisiblys

(v) the right of a joint owner accresces on his death to the other
joint owners and does not devolve to his representatives; and (c) none
of the owners may raise an action of division and gale except on
dissolution of the legal relationship on which it is based.

“Munro v. Munro and Anor 1972 S.L.T. (Sh.Ct.) 6.

Restrictions on severance by division and sale are competent: see
Walker Principles (2nd ed.) 301; Morrison v. Kirk 1912 S.C. 44 per
Lord Salvesen at p.47; Vincent v. Anderson (1920) 36 Sh.Ct.Rep. 182.
The proposition that the right of severance is a necessary incident

of common property (Gloag and Henderson, Tth.ed., p.565), unless
tautologous, is too wide and based on remarks by Lord President Dunedin
which were concerned to hold that a purported restriction on severance
in a feu charter running with the lands was incompetent. See Grant v.
Heriot's Trust (1906) 8 F.647 at p.658,
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PART VII: THE FURNITURE, PLENISHINGS AND OTHER HOUSEHOLD MOVEABLES

(1) Introductory

7.1 The furniture and plenishings in the matrimonial home are essential

to its use as a home. For this reason, in many other legal systéms, the
contents of the matrimonial home are specifically regulated to take account
of the problems which frequently arise on the breakdown of a marriage. In
Scots law, however, with minor expptions, the separate property principle
applies, and no special provision is made for these special problems.
Accordingly, possessory rights follow the ownership of individual items and
the spouse who happens to own a particular article of the furniture or
plenishings may legally remove or dispose of it without let or hindrance.
In this Part, we argue that possessory rights should no longer necessarily
follow ownership of the furniture and plenishings and we consider how

possession of such articles should be regulated.

(2) Existing law on ownership of furniture and plenishings

7.2 Since possessory rights in the esmential contents of the matrimonial
home are not regulated by law separately from ownership, it is necessary
to refer briefly here to the broad outlines of the existing law on owner—
ship.

7.3 It follows from the separate property principle that a spouse who
purchases an article from his or her own funds, or receives it by gift

or succession, becomes the sole owner.1 If both spouses have received
the article in a gift{ to both, or if both have purchased the article out
of contributions from the separate funds of each, or from a joint fund,
the ownership of the article will be shared, If the purchase price is
provided from savings made by a wife from a housekeeping allowaﬁce, then
the ownership of the article is shared under the Married Women's Property
Act 1964. If the article is being purchased under a hire purchase or
other consumer credit agreement, the spouse specified in the agreement

1See Clive and Wilson, fusgband and Wife (1974) p.294.
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a8 purchaser has all the rights under the agreement as hirer, or actual
or prospective owner, as the case may be. If the other spouse contri-
butes to the purchase by payment of instalments he or she will not become
part owner. But he or she may be entitled to reimbursement of the
payments in whole or part under principles of recompense, the measure

of recovery being the extent of the owner-spouse's enrichmen:t.1 A

spouse effecting or paying for improvements to moveables owned by the
other spouse will not thereby acquire a proprietary stake in that
a.rticle.2 But the outlays may be recoverable at least in part by way

of recompense. A spouse left in possession of furniture belonging to the
other spouse in the family home has no implied awthority to dispose of

it and the owner can recover it from third parties acting in good faith

and for va.lue.3

7.4 The existing law presents certain difficulties. For example, it
may often be unclear whether a gift from a third party is to one spouse
or the other or both., If the donor's intention cannot be established,
it is not clear what legal presumption applies and different rules of
thumb have besen invoked.4 Again, where the spouses are cohabiting

there is uncerfainty whether one spouse can transfer ownership of a
moveable article to the other without any overt change of use or whether
delivery is essential.5 The solution to these problems will be con-
sidered either in our third Memorandum on family property law or as part

of the law on delivery of corporeal moveables. -

7.5 1In our Memorandum No 22 we advanced proposals enabling the court in
a divorce, mullity or separation action to make orders transferring

property rights in inter alia corporeal moveable property as between

1See paras. 2.96 et seq above and Appendix A below.

ZCf. the English rule under section 37 of the Matrimonial Proceedings
and Property Act 1970,
3

See Tweddell v. Duncan (1841) 3D.998 (pledge by wife of husband's
clothing); Currie v. Howie (1920) 36 Sh.Ct.Rep. 157 (wife's sale of

husband's piano); Peggie v. Rex & Co Falkirk Ltd (1946) 62 Sh.Ct.Rep
142 (wife sold husband's furniture). See, however, Clive and Wilson
op.cit. p.256 for the view that in some cases a wife's praepositura
entitles her to dispose of moveables to third parties.

#c1ive and Wilson, op.cit. pp.294=295.

Tbid. pp.295-297.
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the spouses and orders (inclvding interim orders) regulating use and

possession.

7.6 Where a spouse dies intestate, the surviving spouse is entitled to
receive the ownership or tenancy of a dwelling house comprised in the
intestate estate.z This is supplemented by section 8(3) of the

Succession (Scotland) Act 19643 which provides that the surviving

spouse is entitled to receive, in addition to the dwelling-house in

which the surviving spouse was ordinarily resident, the furniture and
plenishings in the house up to a maximum value of £8,000, or, if the

value of the furniture and plenishings exceeds that amount, such part of
the furniture and plenishings as the surviving spouse may choosge. The
furniture and plenishings must be ‘comprised in the intestate estate. If
the surviving spouse was ordinarily resident in two or more dwelling houses
at the date of the other spouse's death, he or she is entitled to the fur—
niture and plenishings belonging to the deceased in such one of the

houses as the surviving spouse selects within six months of the death of

the integtate,

7.7 Section 8(6)(b) provides the following definition:

"*furniture and plenishings' includes garden effects, domestic animals,
plate, plated articles, linen, china, glass, books, pictures, prints,
articles of household use and consumable stores; but does not include
any article or animal used at the date of death of the intestate for
business purposes, or money or securities for money, or any heirloom."4

(3) The need for regsulation of use and possession

7.8 A spouse not in occupation may find it difficult to recover clothing
or goods owned by him or her and left in the home. For this reason we
have suggested at Proposition 5 (para. 2.25) that the court should be
able to authorise entry to the home to recover the property and make

TMemorandun No 22 on Aliment and Financial Provision (1976) Propositions 67(a)
at para. 3.20 and 68 at para. 3.52. Our proposals in Proposition 73 at para.
3460 would enable the court to set aside transfers of corporeal moveables

or rmoney designed to evade financial provision and thus close the gap

disclosed by MacLean v. MacLean 1976 S.IL . 86,
®Succession {SEOTIERY) Acr-rygzr; SZZtion 8?1).
;As amended by the Succession (Scotland) Act 1973,

4phe word 'heirloom' is defined by section 8(6)(c) to mean "any article
which has associations with the intestate's family of such nature and

extent that it ought to pass to some member of that family other than the
SLrviving spouse of the intestate, "
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other orders for that purpose. Here we are concerned with the
problems of giving a spouse rights to possess furniture and
plenishings Ibelonging to the other spomse irrespective of ownership
righte.

7.9 The furniture and plenishings of the matrimonial home are
essential to its use as a family residence. Weoconcur with Law
Commissionts view! that: A
WEven if the rules concerning ownership were changéd, for example
by introducing a presumption of co—owhership, this alone would
not necessarily provide adequate protection for a spouse., In
contragt to the home itegelf, which ia often a substantial asset,
the market value of the household goods is usually far less than
the cost of their replacement. It would be of little value to a
deserted wife to be awarded half the proceeds of sale or half the
value of the household goods if her husband had already sold them or
removed them from the home. The amount received would usually be
inadequate to cover even partial replacement.®
Accordingly, we agree with the Law Commission that so far as the ess-
ential contents of the matrimonial home are concerned, what is needed
is legislation to establish and protect the right of a spouse having
occupancy rights to prevent the removal of these items and %o use and

enjoy them.

(4) Prior official consideration: the Morton Repori

T7.10 We are fortified in this approach by the fact that the Morton
Report's proposals, which extended to Scotland as well as to England
and Wales, to give a deserted wife possessory rights in the metrimonial
home extended also to its furniture and pl'enishings.2 Briefly the
Report recommended that:

(a) Where one spouse leaves the other in the matrimonial
home, he should not be able to take away any of the essential
contents without a court order;

(b) The spouse left in the matrimonial home should be able

to apply for a court order restraining (for such period as the

1Working Paper No. 42, para. 2,26

2(1956) Cmd. 9678, Recommendations 59-62 (Scottish).
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court thinks fit or until further order) the deserting spouse from
disposing of the essential contents;

(c) Where the deserting spouse fails to pay instalments under a hire
purchase agreement with a third party relating to any of the essential
contents, the stay-at—home spouse should be entitled to make payments
under the agreement which would bind the third party;

(d) Either spouse should be able to apply to the court for an order as
to the disposition of the essential contents of the home;

(e) On divorce, nullity of marriage or judicial separation, the court
should have power to make an equitable division of the essential
conten%s of the home including articles subject to hire purchase
agreemenis; and

(f) Pending a divorce, mullity or separation action, the pursuer
should have power to restrain the other spouse from disposing of any
interest in the contents of the home.

So far as paragraphs (e) and (f) are concerned, the principle of the
proposals have been accepted by our proposals in Memorandum No. 22.1 Other—

wise the proposals have not yet been implemented in any part of Great Britain.

(5) Comparative survey

7.11 Before advancing a scheme for reform, it may be convenient to outline
the existing law and developments in other legal systems.

T7-12 In England and Wales, the existing law is broadly that occupation rights
follow ownership and the principle of separate property applies. For the
reasons given at paragraph 7.9, the Law Commission have advanced proposals

to protect a spouse's use and possession of "the household goodg" & In

their forthcoming Report on this topic the Commission describe their

scheme as being:-

"that at any time during the subsistence of the marriage {except
while a decree of judicial . separation is in force) the court
should have power on application of either spouse 10 make an

order giving him or her the right, as against the other spouse, to
use and enjoy the household goods or some of them, The effect of
the order will thus be to confer a right of user on the applicant
spouse, and that right will be secured by the sanctions which will
be available against the spouse who acts in breach of the order.">

1Paz%u T above.

to the Lord Chancello: but not yet published. We acknowledge above

Para. 0.15 in Volume 1) our indebtedness to the Law Commission for their
bermission to rely on the Report.,

3La.w Com. No. 86, para. 3.31.



The court would have a wide discretion to make a use and enjoyment

order which would mot be confined to emergencies (para.3.32) but would be
subject to guidelines, in particular "the extent to which the goods in
question are needed by the applicant to meet the ordinary requirements of
his or her daily life, including any requirements arising from any family
responsibilities of the applicanti™, (para.3.42). The court's powers would
not extend to goods in which a third party has a beneficial interest,
(paras. 3.58 and 3.59), and would not affect a subsequent acquisition by a
third party of proprietary rights, (para.3.61). The court would have powers
to make orders as to entitlement to use and possession, and ancillary orders
for preventing removal, for delivery and prohibiting disposal but subject

to conditions. (paras.3.35and 3.36). The orders would cease to have effect on
termination of the marriage by divorce, amnulment or death, or on an event
gspecified in the order, and would be subject to variation and discharge.
(paras. 3.47 to 3.52). If an order were disobeyed, the court would have
power to order the defaulting spouse and a mala fide third party, to pay a
lump sum as compensation and could also treat the disobedience as contempt
of court, (paras 3.64and 3,66). The respondent spouse in an applicationwould be
prohibited from disposing of the goods after service of the application

on him and pending disposal of the application, (para.3.68). Breach of the
prohibition would attract sanctions including the payment of a lump sum by
the respondent or a mala fide third party, (para. 3.71).

7.13 1In the Republic of Iréland, the Family Home Protection Act 1976
restricts the disposal, burdening or removal from the family home of
thousehold chattels'. Section 9(1) provides:

"9~(1) Where it appears to the court, on the application of a
spouse, that there are reasonable grounds for believing that the
other spouse inmtends to sell, lease, pledge, charge or otherwise
dispose of or to remove such a number or proportion of the
household chattels in a family home as would be likely to make it
difficult for the applicant spouse or a dependent child of the
family to reside in the home without undue hardship, the court may
by order prohibit on such terms as it may see fit, the other spouse
from making such intended disposition or removal."

Where matrimonial proceedings have been commenced, neither spouse can
dispose of the household chattels except with the consent of the other
gpouse or the ?ermission of the court, which permission may he subject
to conditions. Contravention of this prohihition is a criminal offence
punishable by a fine up to £100 or up to six months' imprisonment.

In the event of a disposition in breach of a court order, or during
matrimonial proceedings, or of a disposition which "has made or is
likely to make it difficult for the applicant spouse or a dependent
child of the family %o reside in the family home without undue hardship"
then the court may on application order the offending spouse:

Tsection 9(2).
2Section 94).
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"to provide household chattels for ihe applicant spouse, or asum of
money in lieu thereof, so as to place the applicant spouse or the
dependent child of the family as nearly as possible in the positio
that prevailed before such contravention, disposition or removal."

There is apparently no rule that the aggrieved spouse can obtain restitution
or recompense from a third party acquiring in good faith or even bad faith,
except where the party receives intimation and is subject to a court order
under section 9(6) which provides:

YWhere & third person, before a sale, lease, pledge, charge or
other disposition of any household chattel to him by a spouse, is
informed in writing by the other spouse that he intends ito take
proceedings in respect of such disposition or intended disposition,
the court in proceedings under this section may make such order,
directed to the former spouse or the third person, in respect of
such chattel, as appears to it t¢c be proper in the circumstances."

"Household chattels" here includes "furniture, bedding, linen, china,
earthenware, glass, books and other chattels of ordinary household use

or ornament and also consumable stores, garden effects and domestic animals"
but does not include "any chattels used by either spouge for business or
professional purposes or money or security for money."

T.14 1In New Zealan,dl the courts have power to make orders regulating
occupancy or vesting the tenancy or ownership of the matrimonial home in
one (or both) of the spouses, and at the same time, the courts may make
orders granting to a spouse the right of exclusive possession of the fur—
niture and other specific items of property, including moveable property.
If the property is subject to a hire purchase, conditional sale or hire
agreement, the court may nevertheless west the rights and obligations
under the agreement in either spouse, and the order has effect notwithstanding
anything in the agreement.” Before such an order is made, however, the
court will direct notice to be given to the_third party concerned who is
entitled to enter the process and be heard.5

TSection 9(4).
2Section 9(7).
3Matrimonial Property Act 1976, s.25. (This replaces earlier provisions
in the Matrimonial Proceedings Act 1963, .62 and the Domestic Proceedings
Act 1968, ss. 40 and 44.)
4Ma.trimonial Property Act 1976, s.29.

Tbid., £.37.
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7.15 In the Common Law provinces of Canada, there appears to be no
clear rules of law of general application. The spouse who owns
chattels in the matrimonial home has a right to remove them hut the
courts may restrain the exercise of the right acting in pursvance of
the discretionary powers conferred by the Married Women's Property
Acts. Summarising the position, Mr M C Cullity observes:

"On the one hand one can say that the right to resgide in

the former matrimonial home ddes not avtomatically carry

with it the right to possess everything contained in it at the time
the parties separated. On the other hand, a deserting husband
would not be entitled to assume that his spousets right of
occupation was necessarily limited to the bare boards of the houvse.
Apart from these obvious propesitions, all that can be said is

that everything will depend upon the financial circumstances

of the parties and whether the spouse in occupation, or the children
of which that spouse has custody, are entitled to support from

the other."!

7.16 A number of Civil Law legal systems make provision prohibiting
dispesal of the contents of the matrimonial home with a view to

securing their use by both spouses. In France, the Civil Code Article
215 provides that one of the spouses acting without the other's

consent cannot dispose of those rights which secure the lodging or
shelter of the,family "nor of the moveable furniture with which it

is plenished."” A spouse who has not given consent to the act of
disposal can raise an action to annul the act, within a limitation
period of a. year from the date on which he or she acquires knowledge

of the act. It appears that opinions are divided on the question
whether a third party acquiring household furniture in good faith,

which has been irregularly alienated without comsent, is protected

by article 2279 of the Code (which provides that in moveable property,
possession gives title, but the owner of lost or stolen property may
recover it within three years from a third party without prejudice to
that party's claims against the person from whom he acguired it).4

In default of the spouse's consent, the court may authorise disposal.5
It seems that the article strikes not merely at acts of disposal but also
acts of administration if ghey would prejudice the peaceable enjoyment
of the home by the family.® It would seem therefore to cover the removal
as well as the disposal of furniture. Similar legislation to the French
Code has been enacted recently in Belgium.

1
2
3

Cullity, op.cit. (para. 6.13 note 2above) pp.257-8,

Alinea 3 (formerly al. 4).

Idem,

4Marty and Raymaud Droit Civil; Les Persomnes (3rd ed; 1976) p.268,fn.(3).
2Code Civil, article 217.

6 .
Chartier, (1971) 69 Revue Trimestrielle de Droit Civil 510 at p.569.
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7.17 1In the Federal Republic of Cerma s there is no restriction on disposal
of the matrimonial home as such, but Article 1369 of the B G B provides:

"(1) A spouse may only dispose of items in the conjugal household
belonging to him, and may only undertake an obligation for such
disposition, if the other spouse consents thereto.

(2) The Guardianship Court may, upon the application of one spouse,
substitute the consent of the other spouse if the latter unreasonably
refuses it, or by reason of sickness or absence is prevented from
meking a declaration,"!

There are supplementary provisions on ratification by the spouse whose con-
sent is required and the rights of third parties, Under Article 1366:

"(1) A contract concluded by a spouse without the consent of the
other spouse is effective if the latter ratifies it. :

(2) A third party is entitled to revoke the contract up until ratif-
ication. If he knew that the husband or wife was married, he may
revoke only if the husband or wife had untruthfully stated that the
other spouse had consented; he may not revoke even in such a case,
if at the time of concluding the contract it was known to hinm that
the other spouse had not ratified.

(3) If a third party demands that a spouse produce the required
ratification of the other spouse only the latter may declare
ratification to the third party; if he had already made a
declaration to the other spouse prior to the demand, that
declaration is ineffective. The ratification may be declared
only within two weeks from the receipt of the demand; if it is

not given, it is deemed refused. If the Guardianship Court orders
a substituted ratification, its decision is valid only if the
spouse notifies the third party thereof within the +two weeks time-
limit; otherwise the ratification is deemed refused.

(4) If ratification is refused, the contract is ineffective."

Article 1367 provides that a "unilateral legal transaction carried out
without the requisite consent is ineffective." Article 1368 ensures that
rights are enforceable against third parties by providing:

"If a spouse disposes of hig property without the requisite ratification
of the other spouse, then the other spouse is also entitled to enforce
in court his rights, arising out of the ineffectiveness of the
disposition against the third party."

1Translation of this Article and of Articles 1365-1368 is taken from

Forr§ster, Goren and Ilgen, The German Civil Code (Amsterdam and Oxford;
1975) .
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(6) Our provisional proposals

7.18 The proposed right of a spouse having occupancy rights to use
the furniture and plenishings would necessarily consist of a bundle
of subsidiary rights, whichmight include the followings:~

(a) a right to prevent the removal of the goods from the
matrimonial home;

(b) a right following removal of the goods to recover them
from the spouse who had removed them if they were still in
his possession or subject to his control, and if no rights
in the goods had been conferred on a third party by an
alienation or under an onerous obligationj

(c) a right to prohibit or prevent an act of disposal of any
of the furniture or plenishings, or an obligation to dispose
of them, in favour of a third party; and

(d) a right to recover them following such an act or obligation.

The first and second rights would be personal rights enforceable
respectively by interdict and by an order for delivery. The two last-
mentioned rights would however require %o be enforceable against

third parties if they were to be effective.

7.19 Probably the most fundamental question in formulating a legislative
gcheme is vwhether the subsidiary rights just described should arise by
operation of law (which is the approach adopted in France, and West
Germany1) or whether they should only be available if the spouse applies
for and/or obtains a judicial order (as in the case of the English
proposals and the Irish Republic and New Zealand legislation ) In other
words, there is a choice belween what may be called the rule—based
approach of the Civil Law systems and the remedy-based approach of the
Common Law systems.

1See paras. 7.25-7.26.
2See paras. 7.22-7.24.
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7.20 Originally in their consultative Working Paper, the Law Commission
provigilonally suggested a rule-based solution. A spouse in occupation was

to be entitled to the continued use and enjoyment of the household goods

until the court ordered otherwise.1 But in their final Report, the Commission
reject this solution in favour of a remedy-based scheme. We have set out

in summary, the Law Commission's proposals at para. T.12 above. The reasons
which they give for this change of approach shed much light on the differ-
ences between the two approaches, and have helped us greatly in making a

comparison between them,

T7.21 Broadly speaking, the Law Commission advancedthree related objections

to a spouse's right of use arising by operation of la.w.2

T.22 First, the legislation conferring such a right could not achieve the
twin objectives of precision and flexibility. If a right were to arise
avtomatically by law, it would "be essential that the parties should be

able to determine easily and with certainty the goods over which the right
exists®. The Commission do not think it possible to formulate (in legislation
conferring an automatic right of user) a definition of household goods "which
would leave little or no dispute over individual items and would at the

same time be suitable for the infinitely varying circumstances of every

kind of marriage". It is an advantage of basing rights of use on court
orders that the enabling legislation "could adopt a wide and general
definition of household goods, leaving it to the court, within the terms

of that definition, to specify precisely the goods to which the order was

to apply.™

7.23 BSecond, the right of use was devised to cater for crisis gituations,

eg removal or ihreats of removal of the goods by a deserting or absconding
husband, but would apply also té all marriages, including normal happy
marriages. A right by operation of law "would be bound to interfere with

the free disposal of goods" and it would be difficult to formulate the legis—
lation "so as not to interfere unduly with the many ways in which a ﬁusband

Working Paper No. 42 (1971) para. 2.50)i)~(vii).

21.a.w €om. No. 86, (cited above), pares. 3.23-3,29,
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or wife may quite legitimately dispose of mome of the household goods

in the course of their married life".

T.24 Third, The Commission did mnot think that much if

anything would be lost by requiring a court order. In their view, a
right of user by cperation of law "would not in itself be effective
unless supported by a procedural remedy involving an application to the
court. In the emergency situations which such a sclution is designed

to cover, an application to the court would almost certainly be necessary

in any event,"

7.25 These are cogent and weighty arguments. Certain contrary arguments
must, however, be borne in mind. As we have seen, many Civil Law systems,
including systems which have been recently revised, confer rights of

use which arise by operation of law and for this purpose formulate general
statutory definitions of the protected goods.

7.26 Those whom we consult may wish to consider and comment on an alter-
native solution which would have advantages as well as disadvantages
when compared to the Law Commission's approach. The essential features

of the alternative approach would be as follows:—

(1) Where items of household furniture and plenishings-1 ain the
matrimonial home are owned by a spouse and the other spouse has
occupancy rights in the home, then the spouse who is owner of

the items should be under a duty not to dispose of any of those
items, nor to enter into an obligation for such a disposal nor to

remove them from the'home, without the consent of the other spouse.

Defined at para. 7.29 below.

129



(2) Any disposal or obligation made by a spouse in breach of this
duty would be subject to reduction or annulment1 at the instance of

the other spouse but only in restricted circumstances, viz:

(a) if the third party acquiring right to the item in
question transacted in bad faith or gratuitously;

(b) if the action of reduction or ammulment was raised
within a short limited period (say) three or six months

from the date when the disposal or obligation was discovered;
(c) if the aggrieved spouse is not personally barred by

ratification or acquiescence.

(3) The court should have power to dispense with consent if it is
unreasonably withheld or cannot be given because of physical or mental
disability or absence.

(4) where a disposal or obligation without consent cammnot be annulled
because the third party had transacted in good faith and for value, the
aggrieved spouse should be entitled to apply to the court for an order
requiring the offending spouse to pay him or her a sum equivalent to
the replacement cost of the item or items in question. (This Seemns
Just though it is likely to be higher than the actual value of the
goods.) If the third party had transacted in bad faith, but restit-—
ution was no longer possible, hewould be liable to be convened as a
co~defender in the proceedings and made jointly and severally liable.
(5) The spouse with occupancy rights should be entitled to obtain an
interdict against a threatened removal of items of household furniture
and plenishings from the home. He or she should also be able o
obtain an order for their delivery if the items had been removed
without conseni and a third party had not acquired rights in good
faith and for value.

(6) It is envisaged that a detailed and specific definition of the
household furniture and plenishings should be provided by the statute.
(7) It will be for consideration how far the foregoing scheme should
affect goods subject to a contract of hire, hire-purchase or conditional

sale.2

1'I'he technical word "reduction" is sometimes confined to transactions
embodied in a deed or other writing which the court "reduces". A
disposal of corporeal moveables, however, does not need writing.

2See para. T«34 below.
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7.27 The major advantage of a scheme on these lines would be that a
spouse with occupancy rights would not require to seek a court order
before his or her possession and use of the household moveables were
protected. Under the Law Commission's proposals, a spouse's use is
protected only if an order is applied for in which case there is
interim protection after service of the application and pending its

disposalj But by the time an application is made it may be too late.

7.28 It may be argued that the prohibitions on disposal would impede

the free movement of goods. Where, however, the marriage is happy a

spouse disposing of household goods would have no reason to fear a

judicial challenge on the part of the other spouse. Ahd under our proposals
a bona fide purchaser for value would not be affected. Even the spouse

who is owner would not be liable to challenge after a short prescribed
period of a few months. And the most he would have to do would be to
replace the item or items which he had disposed of, unless by his dis-
obedience of an interdict or delivery order or by his other conduct he

also incurred penalties for contempt of court.

T.29 It is a disadvantage of this approach tﬁat, as the Law Commission
recogniged, there are difficulties in formulating a definition of the
household goods which would give precise guidance to the parties concerning
the property which might be freely disposed of and yet be suitable for

the infinite variety of different marriages. Nevertheless other legal
systems operate provisions which describe the protected property in the
most general terms. Moreover, the scheme would in practice only be
relevant when the parties were estranged and in that event it seems right
thai the owner of the goods should be anxious fto secure that the approp—
riate consents had been obtained. There are itwo statutory precedents which
might be used to define furniture and plenishingzs. One relates to the
furniture and plenishings devolving on a person's death to the

- . . 2 .
surviving spouse as prior rights;  and one relates to exemptions from

1Law Com. No. 86, (cited above) para. 3.86.

2The Succession (Scotland) Act 1964 section 8(6)(b) set out in para. 7.10

above.
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cli}.igence.1 An article is exsmpt from poinding if it is one of the
articles specified in the Act; if at the time of the poinding it is in a
dwelling house in which the debitor is residing; and if "it is reasonably
neceesary to enable him and any person living in family with him in that
dwelling house to continue to reside there without undue hardship."2 We
congider that the "undue hardship™ principle is too restrictive and rigorous
for present purposes. We propose instead that the safeguarded articles
should be more widely defined and tentatively suggest for comment the

following formulas—

*"furniture and plenishings" means those articles of household use

or ornament which are reasonably necessary to emable the spouse with

occupancy rights and any dependent children living in family with

him or her to retain the comfortable use and enjoyment of the

dwelling house as a home and includes, without prejudice to the

foregoing generality bedding, garden effects, plate, '

plated articles, linen, china, glass, books, pictures, prints, and

articles providing facilities for cooking, eating, storing food, or

heating.*
There would, however, be excluded articles wholly or mainly used by their
owner in comnection with any trade, profession or business, and also money
or security for money. Heirlooms would not be excluded. It is true that
circumstances will vary and an article which is essential for one marriage
may be surplus to reguirements for another marriage. But it may be that the
safeguarded articles will normally be apparent and that doubts will be
important only in situations of marital breakdown. In such situations, it
is important that the owner should be anxious to obtain the other spouse's
consent and that the onus should be on him to apply to the court to

dispense with consent.

T7.30 As noted above, if the safeguards are dependent on a court order, a
wider definition of the safeguarded articles is possible. The Law Commission in
their forthcoming Report give the following wider drsef‘in:i.‘f:.:i.on:«T3

TIn the Law Reform (Diligence)(Scotland) Act 1973 (which exempts from

poinding certain household effects and furniturs), section 1(2) provides
that the exemption is to apply to articles of the following descriptions,
nemely:— "beds or bedding materialj chairs; tables; furniture or
plenishings providing facilities for cooking, eating or storing food;
furniture or plenishings providing facilities for heating." The list may
be varied under section 1(3) by statutory instrument subject to negative
resolution.

21973 Act, section 1(1)
SLaw Com. No. 86 (cited above) para. 3.104.
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"tHousehold goods', means any goods, which are or were
available for use or enjoyment in or in comnection
with any home which the spouses are occupying or have
at any time during their marriage occupied as their

natrimonial home."

It would be possible to supplement the rights arising by operation of
law with rights dependent on court orders in relation to other goods
"available for use or enjoyment in or in conmection with any home'.
We doubt whether this refinement is needed.

7.31 It may also be argued thaf third party acquirers would be placed
on their inquiry whenever they purchased property of a kind specified in
the statutory definition. But already parties acquiring property are
placed on their inguiry where disposals are made to defeat claims for
financial proviéion on divorce, and under the existing law a person
acquiring property which has been lost or stolen may have to restore it

t0 its true owner unless he acquired it in good faith or for value.

7.32 In the light of these conmiderations, we invite views on the
following questionss—

(1) _here & spouse hag oocupancy rights in the metrimonial home, ghould
that spouge have a right to use and enjoy the housghold furniture and
plenishings even where thev ave owned by the other spouge? (2) Assuming
that the gpouse sghould have guch a right, should that right be available
oply if conferred by & court order mede on an application by the spouse
(or on an interim basis after service of the application) in accordance
with the scheme proposged by the Law Commission for England and Wales
(gggg;;m ed_at para 1,.32 ef this Memorandum)? Alternatively, should

operation of law in accordance with a

1gg;§;g ive g@g@ on 'l:;'_xe llneg propoged in paragraph 7. 26 of this

Memopandum? (Proposition 55).

On balance we provisionally prefer the scheme outlined in paragraph 7.26

but we invite views and comments.
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(7D "The family car"

7.33 There are many obvious differences between the family car and the
L 1
furniture and plenishings of the home. As the Law Commission commented:
"..s the car is not used in or about the home even though it may
be kept there. Further, it often has a substantial resale value, and -
may be the most substantial asset owned by any member of the family.
But it is not always used by both husband and wife, or to the same
extent by each, and sometimes the spouse may need it for business
purpoges, including travel to and from work,"
We agree with the Law Comission, therefore, that a right to use the family
car should not arise by operation of law. On the other hand, it is clear
that the car may be essential to occupancy of the home, especially in
rural areas where public transport does not provide an adequate service,
Even in other cases, it may be desirable and just that the spouse who is
not owner should have a right of use, or of exclusive use, of the car.

Accordingly we suggest that whether or not the regulation of possession of

furniture and plenishinzs depends on a court order (see previous Proposition),

the court should have power on the application of a gpouse 1o make orders
regatatinge the uge and possession of the fami;y car, orders preventing its

isposal orders for delivery or restitution of the car as between the

gpouses. (Proposition 56).

(8) Third party rights (diligence, bankruptcy and consumer credit agreements)

T+34 We do not think that a spouse with possessory rights in furniture,
plenishings or the family car, can have any higher right than the owner

in a question with third parties. Aocordingly, his or her rights must

be postponed to the rights of a creditor of the owner who poinds the property,
or sequestrates it for rent under the landlord's hypothéo. Further, if

the owner is sequestrated or grants a voluntary trust deed for creditors,

the trustee for the creditors must be preferred. Of conrse, some of the

furniture and plenishings will be exempt from a poinding2 and the owner's

1Working Paper No. 42, para. 2.44.

2 o

Law Reform (Diligence)(Scotland) Act 1973; cf Bankruptey (Scotland) Act
1913 section 91 (exclusion from sequestration of wearing apparel of
bankrupt and his spouse and family),
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spouse will continue to have possessory rights over these. We are
considering the concession of similar exemptions in sequestrations in
the context of reform of bankruptcy law.

7.35 Often the furniture, plenishings and family car will be subject

to a hire-purchase or cohditional sale agreement or possibly a contract
of hire., If the husband fails to keep up hire purchase payments, the wife
has no right to keep up the payments or to exercise the option to
purchase. There are several approaches to this problem. As indicated
above (para. 7.20) the Morton Report proposed that when a spouse failed
to pay instalments under a hire purchase agreement, the other spouse
should be able 1o make payments ﬁnder the agreement which would bind the
third partj. In New Zealand, as we noted a.bove,1 a third party ocwner of
furniture subject to a hire purchase agreement hag a right to receive
intimation and to be heard, in 5 gpouse's application for a possession
order. Like the Law Commission, however, we are reluctant to involve

third party owners in litigation if possible.

7.36 Consideration of reform 1in this context is complicated by the
movement to reform of consumer credit agreements following the Crowther
Repor’t.2 It will be remembered that the Report proposed that hire
purchase and instalment sales should be treated by law as outright sales
financed by a collateral loan repayable by instalments. Clauses
reserving title would in England and Wales be treated as "chattel

mor"bgages".3

The Law Commission pointed out that, since ownership would
be vested in the spouse who made the purchaéés, the other spouse would
be able to acquire an interest in the goods and to take an assignation
of the purchaserts in‘berest.4 The Law Commission therefore advanced
proposals upon the view that these proposals of the Crowther Report

would be implemented5 but, although the Consumer Credit Act 1974 made

1Para. T.24.

2Report of the Departmental Committee on Consumer Credit (1971)
Cond. 4596.

3Ibid., paras. 5.2.1.-5.2.4. "Chattel mortgages" are not recognised in
Scots law and there is no equivalent form of security over corporeal move—
ables. A Working Party on Security over Moveables has, however, heen set up
by us to formulate proposals for the introduction in Scotland of a new gystem
of security over moveable property and the establishment of a register of
security interests over mowsables: see our Eleventh Annual Report
1975-76), Scot. Law Com. No. 43, para. 21.

(
Working Paper No. 42, Family Property Law, (1971) paras.2.20-2.21.
5Ibid. pams. 2.45'—2.49.
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wide—ranging changes in the law, it did not introduce the reforms jusi

mentioned ivpon which the Commission had relied in advancing its proposals.

T.37 The Law Commission have now concluded that where goods

are held by a husband on hire or hire purchase, it would be of little or
no practical assistance to the wife to confer on her a right to use and
enjoy the goods unless the rights were enforceable not only against the
husband but also against the owner of the goods.1 FPurther, the wife would
require to take over some of the obligations as well as rights under the

agreement 2

The Law Commission conclude therefore that the law relating to
contracts of hire and hire purchase should be reviewed with particular
reference tothe questionof conferring rights on the spouse of the hirer
and, for this purposé, will consult with the Director General of Fair

Trading as to the means of putting such a review in h:.a.nd.3

7.38 We intend to associate ourselves with such consultations and meantims
we simply state that moveables which are subject to a hiring, hire purchase
or conditional sale agreement should be excluded from any legislation

conosding possessory rights to a spouse as proposed in Propositions 55
and 56 above. (Proposition 57).

1 aw Com. No. 86 (cited above) para. 3.141.

2Idem.

3Ibid. y Para. 3.142.
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PART VIII: UNMARRIED COHABITING COUPLES

e

(1) Introductory

8.1 The next question to be considered is whether any of our proposals
should extend to ummarried cohabiting couples. This question presents
difficulties partly because it is likely 1o elicit strongly held.opposing
views, and partly because it has implications for legislative policy

going beyond the issues raised in this Memorandum.

8.2 Thus, many people probably still subscribe to the traditiomal view

that cohabitation outside marriage is immoral or contrary to public

policy and that, if it is not discouraged, then at least it should not

be recognised, by the rules of private law. On the other hand, it has

been asserted (at least in England) that cohabitation outside marriage

has increased greatly in the past two or three decades,1 and that it

has lost mich of its previous social stigma,z and that the law should
recognige quasi-marital unions in the context of property rights and related
contex'ts.3 It seems likely that in recent years extra~marital

cohabitation has increased in Scotland as in many other parts of the world.

8.3 In some legal systems, a comprehensive review of all the rights

of de facto spouses has been underta.ken.4 In England and Wales, however,
the limited recognition of quasi-marital unions has taken shape as a piece-
meal legislative or judicial response to arguments for reform in particular

legal con‘tex‘l:s.5 As regards Scotland, we ourselves have argued against

1See Iﬁgbﬁ Holdings Lid v. Fox:[?bf§7 1 Q.B. 503 per Bridge L.J. at
pp.512-3.

21 dem.

See for example Eekelaar, "The Place of Divorce in Family Law's New Role"
1975) 38 M.L.R. 241 at p.245: "The matrimonial ad justive jurisdiction
of the English courté? should be exercisable whenever parties to a
relationship have been fulfilling roles equivalent to the marital
roles": also Pidgeon, "De Facto Spouses and Property Disputes — A Case
for Reform" in Transactions of the Fifth Commonwealth Law Conference
(1977) where it is argued that the posiiton of de facto spouses in "settled
long standing stable relationships™ should be equated with that of
husband and wife insofar as property disputes are concernsd.

4See e.g. Report of Law Reform Commission of Tasmania on Obligations

Arising from De Facto Relationships (1977).

5See for example the Inheritance (Provision for Family and Dependants)

Act 1976 =.1(1){(e), Domestic Violence and Matrimonial Proceedings Act

1976, ss.1(2) and 2(2); Davis v. Johnson, /79787 2 W.L.R. 182;

Dyson Holdings Ltd v. Fox, supra., For a review of this topic from an English
standpoint, see Alec Samuels, "The Mistress and the Law! (1976) Family Law
152.
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a plecemeal approach recognising the moral claims of unmarried spouses in
some contexts but not in others.1 We are, however, compelled to recognise
that a comprehensive review of the legal position of unmarried cohabiting
couples is unlikely to receive priority, and that we are bound to sound

public opinion on the proper legislative approach in the present context.

8.4 We do not think that the case has yet been made out for adopting a
general legislative policy of extending the special rules on spouges!
property rights to unmarried couples. The argument for such an extension
appears to be that a party to a de facto relationship often has the same
need, and in therelevant sense the same moral claim,to obtain from the other
party financial support or rights in the other party's property as if the
parties were married, It is said that many de facio relationships closely
resemble marriages: they are often stable, no less permanent than many
marriages today and provide a home background for the children of the
relationghip. On this view, the unorthodoxy of the partiest marital
status is less important than considerations of humanity and the needs

of the economically weaker party. Moreover, it has been argued that an
extension of the relevant law to ummarried cohabitees would not diminigh
the status of marriage because, in the absence of such an extension, men
wighing to avoid their just responsibilities will be tempted to form

illicit relationships instead of entering into marriage.

8.5 There are, however, two powerful contrary arguments which throw doubt
on these views. First, one of the reasons why some vmmarried cohabiting
couples do not enter into marriage is that they wish to retain thé
freedom and other advantages associated with single status. They may

not want for example, to be subject to the powers of the courts to ad just
property rights on divorce. If this assumption is correct, then arguably
it is unduly paternalistic and inappropriate for the State to claim that it
knows better and to foist the trammels of marital property law on them,

8.6 Second, a more important argument is that to give unmarried cohabit—

ation the same property consequences as marriage itself would sooner or

1ReEor‘t on the Law Relating to Damages for Injuries Causing Death (1973)
Scot., Law Com. No. 31, para.82; in the proceedings on the Bill which became
the Damages (Scotland5 Act 1976, this question was debated: see 0.R.,
H.C., First Scottish Standing Committee, 23 March 1976, cols. 16-26;

Hansard, O.R., H.C., 1975-76, vol. 908, cols. 1264-1269.

138



later mean the end of marriage as an institution. It is scarcely

possible to have two types of marital status within one society.1

8.7 It is against the background of these conflicting general con—
giderations that we must consider the law on ocoupancy rights, and
protection from domestic violence, as it affects ummarried cohabiting

couples,

(2) Occupancy rights

8.8 Since under Scots law marriage has minimal effects on property

rights until its termination by divorce or the death of a spouse, it
is not surprising that the mere fact of coiabitation has no effecis

whatsgoever on property rights., Each partner continues to owm his or
her own property. In England and Wales, the Matrimonial Homes Act

1967 does not extend to 'unmarried spouses'.

8.9 There are strong arguments against extending our proposals on
occupancy rights to unmarried cohabiting couples. As already indicated,
unmarried couples may have chosen cohabitation deliberately in order

1o avoid property entanglements. If they wish the security given hy
such arrangements, they may marry and if an existing marriage impedes
this, it is open to the spouse in question to obtain a divorce after
five years or'a shorter period. Moreover, there are practical obstacles
which would be difficult to surmount. How does one distinguish between
the stable union and the casual liaison? It might be necessary to
prescribe a minimum period of cohabitation or joint residence to qualify
for occupancy rights.2 It may at times be difficult enough for
conveyancers and third party purchasers or lenders on security to

ascertain whether a person is married to a spouse having ocecupancy

1Ma.rriage by cohabitation with habit and repute is not of course a

different marital status but an alternative mode of entering marriage.

It differs from cohabitation in that the spouses hold themselves out

as, and are reputed to be, husband and wife. Only some half dozenhabit and
respute nmarriages are constituted every yearby action of declarator.

2For example, in British Columbia, the Family Relations Act 1972, s.15,
defines a "spouse" for the purpose of family maintenance as including
"a man or woman who, not being married to the other, lived together as
husband and wife for a period of not less than two years, when an
application ... is made by one of them against the other not more
than one year after they ceased living together as husband and wife".
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rights; but it is much lesa easy to ascertain whether someone is cohabit—
ing and if so whether the cohabitation is a passing affair or a stable
vnion recognised by law for this purpose. While these difficulties could
be overcome to some extent, the legislation would be likely to create
uncertainty in property rights. We provisionally conclude that the law
should not concede to an "unmarried spouse" with whom the owner or tenant

of a dwelli ig cohabiti the same occupancy rights as are proposed for

spouses. (Proposition 58).

(3) Protection from domestic violence and limited occupancy rights

8.10 There is no doubt that a man's mistress has a title to sue for a
civil interdict to protect herself from his violent conduct. Moreover,
where the title to the dwelling in which they reside is in her sole name,
she may obtain a decree for his ejection and an interdict againsl his
return. Where, however, the title is in the male partner's name or in
joint names the court cannot eject him from his own dwelling in order to
protect the female partner. Moreover, to exclude him from the home would
be a virtually useless remedy where he was the sole owner cr tenant

since he could react by excluding the female partner from the home by
virtue of his proprietaﬁy rights., It would be necessary to give the
injured partner a right of occupancy as well as a right fo exclude the
other partner.

8.11 We note that in England and Wales, the legal position is uncertain
as a result of ambignities in the Domestic Violence and Matrimonial
Proceedings Act 1976. At first, the Court of Appeal held in two

decisions that the reformed powers of the county court to grant injunctions
could not be used to override the property rights of the violenf partner

in the rela.tionship,1 (and it seems a similar view was taken of the powers
of the High Court). 1In Davis v. Johnson,2 however, it was held by a Court
of Appeal bench of five judges that the courts could use their powers to

exclude the violent partner even if he was sole or Jjoint owner or tenant.

It is still open to the House of Lords to construe the Act in a different
senge. '

1_B_ ve B, /19787 2 W.L.R. 160 (C.A.) (where violent partner had sole title);
followed in Cantliff v. Jenmkins /79787 2 W.L.R. 177 (C.A.) (where violent
partner had joint title).

2ﬁ97§7 2 W.L.R. 182 (C.A.). See articles by Lasok, (1978) 128 New Law Journal
1244 Glover (1978) Family Law 39,
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8.12 As the English experience and the.discussion in Part II show,
protective remedies are closely comnected with occupancy rights. Thus we
are confronted with a dilemma. On the one hand, since the female partner
is usually the injured party and very often does not have the sole title to
the joint residence, it would be unsatisfactory merely to enable the court
to exclude the violent partner in cases where the injured partner had the
sole title, If the reform is to be effective, it must be possible to
exclude the violent partner; and to aliow the aggrieved partner to stay

in the home, notwithstanding that the violent partner has the sole title or
a common title. On the other hand, such a solution would be in effect to
concede occupancy rights to the injured partner by a sidewind and to over—
ride the other's possessory rights. A compromise solution might be to
give the partner who has no legal possessory rights (i) a right not to

be excluded except by an order of the court in an action of ejection

and (ii} a right to apply to the court for an order allowing her to

remain in the home and to retain ite essential contents for a limited
period up to a prescribed maximum of say two or three months. The effect
would be that the injured party would have a reasonable period in which to
secure alternative accommodation. If she (or he) lived in a public
authority dwelling, she would be able to apply to the landlord for a
transfer of the house to her name. It would be for consideration whether
the parties must have cohabited together for a minimum period before

these limited rights arise.

8.13 To sum up, we invite views on the following provisional proposal:

‘12 in cases of domestic violence involving unmarried cohabiting couples
or their dependent children (&) the court might be empowered to grant an

interdict on the uncorroborated testimogx of one witness !see Proposition
1

$ (b) if the unmarried partner regquiri rotection has the title to

the joint residence as sole owner or tenant, the court should have the

game powers 1to pronounce interdictis Brohibitigg entry to an area near the
home as are proposed at Proposition 152: (c) further the proposals on

1At para. 2.74}
2Para. 2.80.
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criminal breach of interdict mentioned in Proposition 161 should apply.
(2). Jhere the unmarried partner requiring protection has no title, or has a
common title, to the joint residence, it is for consideration whether (a) she

{or he) should be entitled to remain in the home until removed by a court

order; (b) the court should be empowered (i) to grant her a right of

occupancy and possessory rights in the furniture and plenishings belonging
Lo the other partper for a maximum prescribed period of (say) iwo or three

monthgs (ii) to exclude the other spouse from the joint residence for that

pericd and (iii) to apportion liability for outgoings on the dwelling

incurred by either party durinﬁ;jhe period when the orders are in force,

(3) It is also for consideration whether the limited entitlement ocutlined

in para.(2) of this Propogition should be available ohly where the couple

in question had cohabited for a minimum period of (sqy) one year.

(Proposition 59).

(3) Financial contributions and physical improvements

8.14 In Scotland, as we have seeny property rights in the home are fixed by
the title at the time when it is acguired. Even financial contributions as
such do not give the contributor a proprietary stake, In England and Wales
however, the doctrine of constructive trust has been used, not only in
disputes between spouses, but also in the case of unmarried cohabiting
couplesz. The courts can look behind the‘title to financial and perhaps
other coniributions or physical improvements and give the owner's mistress
a share in the beneficial ownership.

8.15 1In Scotland, the ummarried cohabiting partner of the ouner

has broadly the same claims as a wife to repayment or pecompense for
financial contributions and these are subject to the same uncertain-
ties.3 We think that, in addition to the proposed power of the court to
apportion liability for outgoings incurred during the residence of a co—

habitee in terms of the court's order,4 the unmarried partner should have

Tpara.2.86.

2pichards v. Dove 19747 1 A1l E.R. 888; Cooke v. Head /79757 1 W.L.R. 5185
Eves v. Eves 2197 1 W.L.R. 1338; Tanner v, Tanner 1975/ 1 W.L.R. 1346;

see articles by A.J. Oakley6£T973 Current Legal Problems 17; A.Bisset—
Johnson, (1975) 125 N.L.J. 14; Ellis, (1975) 119 Sol.Jo. 108; I.Brewer,
(1976) 120 Sol.Jo. 19; Lowe (1976) 120 Sol.Jo. 143.
3See para. 2,96 et seq.

45ee Proposition 60(2) at para. 8.13.
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a clear right to a return of financial contributions, and recompense
for physical improvements. Accordingly we propose that where an
unmarried couple are cohabiting in a dwelling of which one . only is owmer,

ihe other should have a clear statutory risht to recover her (or his) ex-

penditure on the dwell ing from the owner or recompense for physical improve-
ments, provided the expenditure or improvementé were made with the owner's
consent or acquiescence. (Proposition 60).

(4) Rent Act tenancies

8.16 So far as the Hent Acts are concerned, a limited recognition has
been given to unmarried partners residing with statutory tenants.

While a statutory tenant can eject his mistress at any time, he can
"retain possession" by leaving her in the home to loock after it for him
just as he can retain possession by leaving a relative, housekeeper or
friend there, provided his absence is tempora:y.1 If', however, he intends
never to retupn, he loses his possesﬁzry rights: his mistress will then be
liable to be ejected by the landlord but not by him.

8.17' As we have seen, on the death of a statutory tenant, the so~called
tenancy may transmit to the surviving spouse or a mermber of the tenant's
family residing with him at this death.2 In 1950 it had been held by the
English Court of Appeal that_the word "family" was not apt to include an

unmarried cohabiting couple,'5 unless there were children,4

for at least
if the couple were childless, they did not constitute a family within the

popular meaning of that term. But in 1975 in Dyson Holdings Ltd v, Fox5 the

Court of Appeal held that a statutory tenancy could tramsmit to a mistress.
The word "family" had changed its meaning owing to "a complete revolution
in society's attitude to unmarried partnerships™ between 1950 and 1975.

It is not clear whether this decision would be followed in Scotland. It

seems to infringe the genefal principle that words in a statute should receive

'See para. 4.6 above: Brown v. Brask /79457 1 AlL E.R. 922.
oolin Suith Wusic Ltd. v. Bidge /1975 1 ALl E.R. 290 (C.A.)
2Rent (Scotland) Act 1971, Sch.2.

3@%@2& v. Bkins /79507 2 K.B. 328,

‘Heves v. Evenden /79537 1 W.L.R. 1169; Perry v. Dembouski /79517

2 K.B. 420.
2/T9767 1 Q.B. 503.
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the meaning intended by Parliament when the statute was pa.ssed.1 More-—
over, it would be open to the Scots courts to hold that the meaning of
the word had not changed in Scotland.2 He do not, however, intend to

advance any proposals on this matter.

1See the case note by Professor W.,A. Wilson, (1976) Juridical Review 273.

2. .

ITbid., at p.274: "Presumably a meaning could change in England but not in
Scotland so that a United Kingdom statute could have a different effect in
the two countries.®
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PART IX: MISCELLAWNEOUS PROBLEMS

9.1 1In this final Part of our Memorandum, we consider the possible
application of our proposals to caravans or mobile homes (paras. 9.2 to
9.7 below) and we also examine a number of miscellanecus questions
relating to the jurisdiction and procedure of the courts in dealing

with the matters mentioned in the Memorandum (paras. 9.8 et seg).

(1) Caravans used as homes

9.2 Caravans present special problems which require separate consideration
and to some extent separate legislative provision.1 They differ widely

in their character and in the use to which they are put. Thus most
caravans are corporeal moveablée property: but some are affixed to the
ground in such a way as to partake of the nature of heritable (immoveable)
property. Again, a large number of caravans are used as temporary

homes for holidays, while others are uéed as permanent family homes by
people who have no other accommodation. It has been estimated that
approximately 3,800 households - 10,000 people or less than 0.25% of

the population - were living in mobile homes on 166 licensed caravan

gites in Scotland in 1975.2 Over half of these households were younger
married couples (head of household aged under 40) with or without children
while most of the remainder were older childless married couples and

older single adults.j In addition, an unknown number of households

live in caravans on unlicensed sites.

9.3 Garavans which are heritable fixtures: Where a caravan, which is or

hag been occupied as a matrimonial home, is a heritable fixture, we think
that the policy of our proposals in Part II should apply to it in the

same way as to bricks-and-mortar dwellings. In other words, the spouse

1In considering this problem we have been greatly assisted by consultation
with the Law Commission for England and Wales; by the recent Report of

the Armstrong Committee entitled Report of the Mobile Homes Review: a
study carried out within the Department of the Environment 11977; HMSO
London; and alsc by the study referred to in the next footnote.

2Informa’cion supplied by the Scottish Development Department based on
research (unpublished) undertaken by the Central Research Unit of the
Scottish Office.

3Idem.
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who has no proprietary title should have rights of occupancy; the occupancy
rights of both spouses should be subject to regulation by the court; and
the civil remedies against violence in the home should be availa.'ble.1

9.4 Where the caravan is a heritable fixture, the occupier will in principle
be liable to pay rates. Further, if the land is owned by a third party, the
contract on which the cccupation depends will presumably be treated in law.
as a lease if it is onerous. Accordingly the charges payable thereunder
will be rent. There may be questions whether the Rent Acts apply. The
Armstrong Committee referred briefly to the definition problem of whether
mobile homes can be let on protected or statutory tenancies.2 A fortiori,
if the caravan is heritable property, the Rent Acts should in principle
apply. We think that where the caravan used as a matrimonial home is
heritable property, our proposals in Parts II and IV would on their terms
apply and do not require modification.

9.5 Caravans used as mobile homes: Most caravans are mobile homes and

thus are moveable property and not heritable fixtures. Where one spolse
is owner or hirer, how far should the law concede personal occupancy rights
to the other spouse? In principle, it seems wrong that a spouse

should be denied occupancy rights merely because the matrimonial home is
mobile. There are however difficulties in legislating on enforceability
against third parties such as sife owners. Already, residents in mobile
homes on "protected" sites have & measure of security of tenure and
freedom from eviction procedures under Part I of the Caravan Sites Act
1968,3 and this is supplemented by the Mobile Homes Act 1975 which
provides a greater degree of security of tenure by means of written
contracts setting out the terms of occupancy of the pitch., These
provisions and the general problem of how far the ocecupier should have
security of tenure and other rights against the site owner has recently
been reviewed by the Armstrong Committee in England and Wales, It

remains to be seen how far these proposals will be accepted by the Govern-
ment and extended to Scotland.

1We note that in BEngland and Wales, caravans which are part of the realty

may be dwelling houses within the meaning of the Matrimonial Homes Act 1907
as amended by the Domestic Violence and Matrimonial Proceedings Act 1976.

%QR.cit., para. 2.5.3, quoted at para. 9.6 below.
Extended to Scotland by the Mobile Homes Act 1975.
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9.6 The main question to be determined is whether mobile homes should
be treated for the purposes of occupancy rights as analogous to the
heritable dwellings considered in Parts II to VI or %o the moveable
property considered in Part VII. We have. not thought it necessary

to decide that gquestion at this stage. Much depends'on the response
to consultation on our other proposals. To some extent, the approp-—
riate solution may depend on whether the Rent Acts are extended to
mobile homes. As the Armstrong Committee pointed out there are
definition problems in determining whether mobile homes can be let on
protected or statutory tenancies under the Rent Acts. The Committee

commented: L

"Much will depend on the circumstances of each case. Some
degree of permanency is clearly required. The matier has

not been tested in the High Court but where the home is

let for occupation solely on one site and thére is no question
of its being towed away during the temancy, it seems likely

that the letting would be protected (or subject to a restricted:
contract ﬁz-nder the Rent Act 197]7 depending on the terms of
occupation. Until 1974 when furnished tenancies of non-
resident landlords were brought within full Rent Act protection,
rent tribunals had generally accepted jurisdiction.™

On the other hand, a mobile home may be subject to a hire purchase
or other consumer credit agreement and the question how far occupancy

rights should be enforceable against third parties could not be determined
wholly as if the mobile home were heritable.

9.7 At this stage we confine our proposals to the following: (1) Where a
mobile home is owned or hired by one spouse and used as a matrimonial

home, in principle the other spouse should be conceded pbssessogy_ rights
enforceable against the owner or hirer. {2) Depending on the outcome of
our consulﬁa.‘hions and the possible revision of the legislation on mobile
homes following the Report of the Armstrong Committee, it will be for
congideration how far the specific legislative proposals should follow
the model of 'occEa.ncy rights in heritable dwellings or possessory rights
in the furniture and plenishings. (Proposition 61). We invite views on
these matters.

1@0&- ? p&r&.. 2.503-
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(2) Jurisdictional and procedural problems

9.8 There are a number of incidental and consequential questions concerning
jurisdiction and procedure on which practitioners and others may wish to

comrzent.

(a) Choice of court

9.9 We think it essential that jurisdiction to entertain the new statutory
applications for orders relating to occupancy rights should be competent

in the sheriff court. Already actions of interdict and ejection and for
delivery of moveables are usually brought there and it is desirable that

2 local court which is easily accessible should have jurisdiction especially
in cases of domestic violence. We envisage that this jurisdiction would
include any special statutory power which may be conceded to set aside
transactions defeating occupancy rights or possessory rights in moveables.1
There may be cases, however, where it would be appropriate to initiate the

proceedings in the Court of Session and and it may be appropriate to

provide for concurrent jurisdiction.zl We propose therefore that proceedings
for orders relating to occupancy rights and domestic violence should be
competent in the Court of Session and the Sheriff Court. (Proposition 62).

(b) Vexatious proceedings |

9.10 At common law, the spouse with the title raiging an action to eject
the other spouse need not explain his reasons to the court: he simpiy
gtands on his proprietary rights to exclusive possession. There is, however,
a statutory amendment of the common law which presents problems. Under
section 2(2) of the Law Reform (Husband and Wife) Act 19623 in proceedings

by one spouse against the other “in respect of a wrongful act or omission,

or for the prevention of a wronzful act", the court has both (i) a power

1 . .
Actions of reduction are as a general rule reserved to the Court of Session.

2 s e
Jurisdiction under the Matrimonial Homes Act 1967 is vested in the High
Court and county courts,

3

The Act is designed to prevent trivial or vexatious actions between

spouses: see Ninth Report of the Law Reform Committee for land -
Wales (1961) cmnd. 1268. ing and
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to dismiss the proceedings "if it appears that no substantial

benefit would accrue to either party from the continuation thereof™;
and (ii) "a duty to consider at an early stage of the proceedings
whether the power to dismiss the proceedings under this subseciion
should or should not be exercised". The subsection raises a number

of difficulties which cannot be fully considered here, but it does seen

to apply to actions of ejection and removing between spouses.1

9.11 In Bngland and Wales, the County Court Rules require the registrar
after the time for filing a defence has expired, to fix a day for a
preliminary hearing on the question whether the court's power to impose
a stay shovld or should not be exercised.2 There is no corresponding
provizsion in Scottish ordinary or sumnary cause procedure and we suspect
that the duty to consider dismissal is usually overlooked, even in
damages actions between spouses.

9.12 In actions by the owner or tenant spouse to eject the other spouse
from the matrimonial home, the 1962 Act will not afford the defender any
protection for so long as the present law continues'thai the pursver has
the right o resort to physical force to eject the defender despite the
court's dismissal of the action. But if, as we propose, the defender

ig given a right of occupancy, then the court's functions under section
2(2) of the 1962 Act have some practical objective. It is doubtful
whether the 1962 Act would extend to the new types of proceedings such
as we have proposed. To reduce the risk that trivial squabbles are
brought into court, we invite views on the proposition that where one

Spouse raises an action against the other to enforce his or her occupancy

rights in the matrimonial home, or applies to the court for an order
regulatiqg or restricting the exercise of such rights, then on the analogy
of the Law Reform (Husband and Wife) Act 1962, the court should have

1There is some doubt whether section 1 of the Act {which applies to

proceedings in tort between spouses in England and Wales) applies to
proceedings for recovery of possession, which historically were actions
in tort: see Minaker v. Minaker /19497 1 D.L.R. 1; (Supreme Court of
Canada); BramweIl v. Bramwell 49427 1 ¥.B. 370; contra National

Provincial Bank v. Aingworth /19 A.Co 1175 (H.T.) at pp.1235, 1244.

This conbtroversy is irrelevant to Scots law where the law developed
differently and because section 2 is differently worded from section 1.

2County Court Rules 1936, Order 46, Rule 7.
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(i)} a power to dismiss the prooeedings, on application or of its own

motion, if it appears that no gubgtantial benefit would accrue to either

gpouse or any children involved from their continuation; and (ii) a duty
to_congider at an early stage of the proceedings whether the power fo
dismiss the proceedings should or should not be exercised. (Proposition 63}.

(¢) Procedure in sheriff court: combining proceedings

9.1} Normally, applications to the sheriff under special statutes are
summary applications. In general, this means that the sheriff has a
discretion to make interlocutors regulating the procedure to be followed.
Actions for ejection will normally be raised as summary ca.uses,1 but if
the aciion is combined with a crave for interdict against return to the
dwelling, it must be raised by initial writ and brought before‘the sheriff
on his ordinary court roll. Oftfen actions for cuétody, (which are comp-
etent only in the ordinary court and are not summary causes) are in
gubstance closely comnected with occupancy rights. For a spouse without
accommodation is less likely to be awarded custody. Likewise, the amount
of aliment may depend on whether the pursuer is given occupancy of the

matrimonial home.2 We envisage that it should be competent to combine

proceedings for orders as to occupancy rights, exclusion orders, and
intexdicts with other related proceedings competent in the sheriff court

uc for custody of children or aliment. (Proposition 64).

We envisage that this matter would be regulated by Act of Sederunt, but
we invite views on any special problems which practitioners and others
may envisage since they may require special provision in the enabling

statute and have implications for the statutory rules on local Jurisdiction.

(d) Appeals

9.14 The Grant Report recommended that where a new function is given to
the sheriff, the relevant statute should explicitly regulate the rights of
appeal.3 To elicit comment, we suggest that there should be a right of

YSheriff Courts (Scotland) Act 1971 s. 35,

2If the amount of weekiy aliment craved is less than £25 for the pursuer
and £15 for each child, the action must be brought as a summary cause.
3

Para. T92.
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appeal on a point of law from the sheriff to the sheriff principal

and from either to the Qourt of Session but no other appeals should be
gompetent. (Proposition 65). Appeals to the Court of Session on law
are, we think, essential to resolve inconsistent interpretations in

different sheriffdoms.

(e) Local jurisdiction

9.15 Eiggg'zggig, the primary rule for the assumption of jurisdiction

in the sheriff court should be that the sheriff having jurisdiction in the
place where the matrimonial home is situated should have jurisdiction

to entertain proceedings as to occupancy rights. This will normally

(but not invariably) coincide with other grounds of jurisdiction
applicable in related proceedings, eg the defender's residence and, in
interdict actions, the place of the threatened wrong.1 It may be for
consideration whether the other general grounds of jurisdiction in actions
concerning patrimonial matters should be expressly excluded, or be
alternative grounds of jurisdiction. We incline to the latter view

since it would facilitate the combining of proceedings which, as

already indicated, might often be desirable. In appropriate cases, the
sheriff might transfer a case to another sheriff court.z We propose

therefore that the sheriff having jurisdiction in the place where the

matrimonial home is situated should have jurisdiction to entertain
M

proceedings as to occupancy rights, and in addition the general grounds
of jurisdiction specified in gection 6 of the Sheriff Courts (Scotland)
Act 1907 should apply. (Proposition 66.)

1Sheriff Courts (Scotland) Act 1907, s.6.
2Sheriff Court Rules, Rule 20,
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APPENDIX A: EXISTING LAW (N PERSONAL RIGHTS TO RECOVER
EXPENDITURE ON HOME FROM OTHER SPOUSE

1. As we mentioned in paragraph 2.97, this Appendix seta out the
existing law on the personal rights of a spouse {0 recover
expenditure on the matrimonial home from the other spouse. In cases
where the home is vested in one spouse (mingle ownership) the law is
different from cases where the home is vested in both spouses as
common or joint proprietors. We deal with the former class of case
first.

(a) Single ownership (home owned by one spouse)

2. We begin by considering claims for recompense for improvements
to the home and thereafter discuss repayment of, or recompense for,
contributions to the price or to a loan (eg from a building society)
secured over the home.

(i) Recompense for improvements

3. Where one spouse is owner of the matrimonial home and the other
spouse has effected improvements on it, there is no certainty that
the latter can claim recompense from the owner for the amount by
which the owner is enriched. 'The law resis on two principles. The
first is the general principle that a claimant for recompense:

"mugt ghow that he has suffered loss, either by expenditure
from which he has not obtained the benefit contemplated, or
by the rendering of services which have not been requited.

If he has done something for his own benefit, and obtained the
full advantage of it, he can found no claim that another party
has incidentally profited."1

The second is the subsidiary principle that a temporary occupier of heritable
property who carries out improvements to it is presumed to have done so

for his-ewn benefit. The benefit accruing to the owner is presumed incidental
and unless the presugptlon is rebutted, recompense cannot be claimed.

In Reedie v. Yeaman,“ Lord Young explained the presumption on the ground

that:

"the considerations on which (recompense) is founded are outweighed
by the stronger consideration that no one should be compelled

to improve his property at the will of another, and that a
possessor of property on & temporary title who is minded to

lay out momey on it shall be deemed, and may without hardhsip

be deemed, to have done so for what he regarded as a benefit to
himself commensurate in his opinion to the expenditure which

he voluntarily incurred."

1Gloag, Contract (2nd ed. ) p.322,
(1875) 12 S.L.Rep. 625.

3H:Ls Lordship continued: "The pursuer, indeed, had no title at all but
only a lawful enjoyment of the property in right of his wife during the
subsistence of the marriage, ... therefore any expenditure on the
property must be deemed to have been made with a view to his own
temporary enjoyment."
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There are a few cagses in which the presumption hasz been rebutted.

4. Thus, in Reedie V. Yeama.n1 a married couple had executed a mutual
gsettlement in which inter alia the wife had disponed the propérty to the
husband on her death. The husband's reasonable expectations of succession
were disappointed by the wife's secret revocation of the disposition.

Lord Young held that the revocation created a specialty as a result of
which {he husband was entiteld to recompense. By contrast, in Rankin v.
Wither®, a husband rebuilt a house belonging to his wife at his own
expense. It was her known intention to leave the house to him in her will
but she died before executing the will. It was held that the husband had
no claim for recompense for improvements against the heir-at-law who suc-
ceeded to the property. On the other hand, in ¥Newiton v. Newton,3 a
husband hought a house taking the title in his wife's name. His attempt
to establish that his wife held the property in trust for him failed
becauge proof was limited to writ oxr oath,4 But he was subsequently

held entitled to recompense for improvements of the house effected

in the bona fide but erroneous belief that it was his won proper’ty.5

5. The cases cited all inveolved disputes between spouses but, as in
most other patrimonial matters, the spouses are treated as if they were
gtrangers. Thus, a claim between spouses is determined in the same way
as a claim by any other person improving property possessed on a limited
title, or for a temporary period, such as a claim by a liferenter against
the fiar;6 or a claim at common law by a tenant against the landlord.’
The presumption may ofien be at variance with the facts for the spouse
claiming recompense may have effected the improvements for the benefit

of the family as a whole upon the expectation that the marriage would
continue to subsist. Nevertheless he (or she) would normally fail unless
he could point to some specialty such as an error as to the title which
motivated the improvements.

6., It is important to note that the rules on quantification of a claim
for recompense for improvements make the remedy less attractive to the
wife than a proprietary claim. For it would appear from Reedie v.
Yeaman? that in determining the amount by which the owner has been
enriched, no account is taken of the increase in value of the house
attributable to inflation.

1Sugra.

2(1886) 13R. 903.

31923 s.¢. 155 sequel 1925 S.C. T15.
41923 s.c. 15. |

54925 S.C, T15.

6Morrison v. Allan (1886) 13 R.1156 (in which the presumption was rebutted);
Wallace v. Braid (1900) 2 F.754.

TScott?s Exors. %. Buchan Hepburn (1876) 3R.816 (tenants now have statutory
claims for recovery of expenditure on improvements).

BThere is a conflict of judicial authority whether error is an essential
ingredient in a claim for recompense: see most recently Varney (Scotland

Ltd. v. Burgh of Lanark 1976 S.L.T. 46 in which the court said %that Tecompense
involves a judicial process of weighing all relevant factors and that (EEI
Lord Kissen at p-49) "While error of fact may found =z claim, its absence
cannot invalidate a claim if the other factors justify it."

9(1875) 12 S.L.Rep. 625.
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(ii) Improvements as megotiorum gestio.

T. There may be circumstances in which a spouse effecting improvements
can recover his or her expenditure from the owner—spouse on principles of
negotiorum gestio, (the unauthorised administration of another's affairs).
The measure of recovery is the cost of the improvements not the extent
of the owner's enrichment. Gemerally speaking, the claim will be upheld
only in circumstances of emergency and not whe*e the owner was perfectly
capable of effecting the improvements himself.' The claim has been
allowed where the owner is absent, or incapable of managing . his affairs
through extreme youth, extreme old age, or mental disorder,” but the
cases cited seem to have involved repairs rather than improvements to
property. In Paterson v. Greig’, however, it was held that in an
accounting a mother who had spent her own money on improvements to her
pupil son's heritable property was entitled to be credited with the cost
of the improvements. The ground of the decision seems to have been that
the mother was entitled to recover as a pro-tutrix, yet it appears that,
but for her special position she would have been regarded as a negot iorum
gtrix. There are other features of the doctrine which may bar a claim.
Usually, a wife effecting improvements will not be acting altruistically
for the bemefit of her owner husband with the intention of looking after
his affairs in an emergency, but partly for his benefit and partly for
her own (before marital breakdown) in which case the presumptions outlined
above come into play, or solely for her own benefit (after marital
breakdown) in which case she is probably mot a gestrix. In most cases,
the husband will be legally capable and able to give effective consent
to any operation on the property: that will be sufficient to bar a claim.

(iii) Recompense for secured loan instalments

8. Often while a marriage is happy, a spouse having no legal interest
in the matrimonial home may nevertheless pay instalments of the building
society loan as a contribution to family expenses. If the marriage
breaks down, a wife deserted in the home by the owner-husband sometimes
takes over payments to the building society to protect her possession
without much regard to the legal consequences. In either event it seems
doubtful whether the instalments will be recoverable.

9. It seems that recompense could not be invoked: +the case of Wallace

v. Braid4 provides authority for the propesition that where a person
possesging property on a temporary title pays a debt secured over the
property in order to protect his possession from the hondholders and takes
a discharge rather than an assignation of the bond, he is not entitled

to claim recompense from the owner on the plea that the owner had been

TGloag, Contract, (2nd ed.) pp.334; Wallace v. Braid (1900) 2 F.754.

%Grahan v. Ker (1757) Mor.3529; aff'd (1758) 2 Paton.13; Fermie v.

Robertson '1871) 9M.437; Dunbar v. Wilson & Dunlop's Tr. {1887) 15R.210.
There is a distinction beiween provision of aliment which is presumed to
be given ex pietate, vis by way of donation (see Memorandum No.22 paras.2.78
et ggg.) and sums paid for the maintenance of, or improvements to, property.

3(1862) 24D, 1370.
4(1900) 2F.754.
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enriched by the amocunt of the pa.yment.1 For reascns already given it is
thought that a claim under negotiorum Egstiolwould usually fail.

(iv) Assignation to paying spouse of heritable creditor's rights

10. A non~owning wife who pays off the balance of the secured loapryas a
remedy similar in its effect to recompense insofar as she may be entitled

to obtain an assignation of the bond from the creditor, and can thus use

the creditor's rights and remedies against the borrower in respect of the
ocutatanding balance. The cases, however, in which this provides a.
satisfactory solution are infrequent and unclear: first, the assignation

is onlywlid, for the balance of the loan due at the time of the

assignation.”™ Even if the wife could find the money to pay the balance,

she could not enforce the security to recover payments made in the past.
Second, there is uncertainty as to the question whether the wife could insist
on an assignation instead of a discharge as against the building society ory
other heritable creditor, or as against the wishes of the husband-borrower.

(v) Repetition of payments to owner—spouse made as_conmtribution to purchase
price or repayment of secured loan '

11. If a wife (or husband) having no legal interest in the home makes
payments to the husband as a contribution towards the purchase price,

or towards repayment of the building society lecan, she may claim "rep-
etition" (ie repayment)_of the contributions. Omne of two actions for
redress of unjust enrichment may be raised. These are derived from Roman
law and are called the condictio indebiti and condictio causa data causa
pon secuta.

12. The condictio indebiti is the action by which the pursuer recovers
money paid to another under the erronecus belief that it was legally due
and which it would be inequitable for the payee to retain. Generally
speaking, for a olaim under the condictio indebiti to be successful,

(a) there must be a payment of momey; (P) at the time of payment there
must not be a debt due by the payer to the payee; (c) the payment must
have been made (i) under an erroneous belief that the payment was due,
the error being of a kind recognised by law as entitling the pursuer to
recover; or (ii) under an express reservation of rights of recovery;4

or (iii) under some form of legal compulsion such as a warrant which is
later reduced or recalled;5 or (iv) gubject t0 an express condition which
is then repudiated by the recipient;” and (d) thé error must be excusable
and not for example negligent. A payment made under error of fact can

1In Wallace v. Braid, the principal debtor was, not the owner, but the

owner's predecessor in title, and thus the case differs on the facts
from a case where a non-owning wife pays instalmenis of her borrower—
husband’s secured loan, But this difference does not seem material.

Zsee e.g. Craigie, Conveyancing: Heritable Rights (3rd ed.) p.978.
3566 Burns, Conveyancing Practice (4th ed.) pp.S557=-8.

41oag, Contract (2nd ed.) p.63; cf. British Railways Board v. Glasgow
Corporation 1975 S.L.T. 45,49.

British Oxygen Co. Ltd v. 5.S.B.B, 1958 S.C. 53; 1959 S.cC. (H.L.) 17; British
Railways Board v. Glaggow Corporation 1975 S.L.T. 45, 49; Unigate Food Lid v,
Scottish Milk Marketing Board 1975 S.L.T. flotes) 39,

Glasgow Gaslight Co. v. Glasgow Barony Parochial Board (1886) 6M.406; Semple v.
Wilson (1889) 16.R.790; British Railways Board v. Glasgow Corporation 1§T%S.L.T. 45.50

Toredit Lyonnais v. Stevenson (1901) 9 S.L.E? 93,
15




be recovered but not if the error is in construing a public general
sta.tute;1 further, it has been observed:

"Between these two extremes, the Scottish courts have
treated the condictio indebiti as an equitable remedy
depending on a wide variety of circumstances: whether
the error was in construing a private contract affec-
ting no—one but the parties; whether the party called
on 1o pay was the same that had benefited from the
payment; whether the recipient was a mere intermediary
and had paid the money away; what was the status of the
recipient and the knowledge to be imputed to himj which
of the parties was responsible for the mistake; whether
the error had been induced by the recipient's conduct."

These are of course examples and not an exhaustive list.

13. The requirements outlined above are stringent enough to exclude a
claim in the vast majority of cases. We have found no reported decision
in which a spouse's claim for recovery from thg other spouse of coniri-
butions was successful. Tt has been suggested” that the condictio would
be appropriate if "the paying spouse erroneously thought that the title
to the matrimonial home had been taken in joint names and that he was due
to pay half the cost to the other spouse." Other cases could be figured
but usually payments are not made under an erroneous belief that they are
due or under an error of law, but simply upon the reasonable albeit
erronecus expectation that the marriage will continue and that it is

a pure matter of convenience which spouse pays what expenses.

14 The condictio causa data causa non secuta would be available if the
paying spouse could establish that the payments had been made for a
return or consideration which had failed.4 Thus Professor Clive gives

as examples the cases where one spouse contributes on the footing that

the title would be taken in joint names and the other spouse had proceeded
to take the title in the name of himself alone. In such a case proof of
ownership would probably not be limited to writ or ocath and ownership
might be established. '

(v) Common or joint property {home owned by both spouses)

15. Where both spouses are common or joint proprietors, and one of the
spouses makes financial contributions in excess of his liability or effects
improvements to the home, he or she is more likely to be able to recover
his or her expenditure from the other spouse.

'g1asgow Corporation v. Lord Advocate 1959 S.C. 203; Taylor v. HWilson's
Trss 1974 S.L.T. 208.

2Uniggte Food Ltd. v. Scottish Milk Marketi Board 1972 S.L.T. 137

per Lord Stoit at pP.139 (the cases cited in tne quoted passage are here
omitted).

Clive and Wilson op.cit., p.309,

4Gloa.g, Contract, (2nd ed.) pp.37-38.

5Clive and Wilson op.cit., p.309.

3
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(i) Recompense from other co—owner spouse for improvements

16. We noted at paras. 3 to 6 above that when one spouse is owner of the

home and the other carries out improvements on it, the latter cannot generally
obtain recompense unless he can rebut the presumption that they were carried
out for his own benefit as a temporary possessor and accordingly he has not
suffered loss for which he must be recompensed. When, however, both spouses
are common or joint owners of the home, and one of them effects improvements,
the presumption that they were carried out for his {or her) own benefit

does not apply and he may obtain recompense from the other spouse for half

the value of the improvements, being the amount by which the latter has been
enriched. '

(ii) Rights of relief as beiween co-owner spouses in respect of secured

loan instalments

17. Where the title stands in the name of both spouses as co—owners, usually
both will have incurred a joint and several liability to the building society
to repay the loan., This means that the building society can sue one, or
other, or both of the spouses for the whole of any arrears or for repayment
of the principal sum if and when it becomes due. As between themselves,
however, each of the spouses is liable only for half of the sums due to

the building society or whatever the proportionate share happens to be.
Accordingly, if one spouse, say the husband, pays more than his half share

of the instalments due, he is entitled toc claim reimbursement of the

amount Baid in excess of his half-share and to enforce it byanaction of
relief.,“ This is based on an implied term of the contract rather than on
recompense or other principle of unjust enrichmerit.

(iii) Assignation to paying spouse of heritable creditor's rights

18. Where one of the co-owner spouses repays the secured loan, or more than
his proportionate share, he is entitled to claim from the creditor an
assignation of the creditor's rights, and any ancillary securities or
diligences.” But the right is dependent on the co-obligant repaying the
outstanding balance of the loan in full.4 The heritable creditor can
refuse assignation only if he will_be prejudiced thereby which must rarely
happen if payment is made in full.5 The value of the beneficium cedendum
actionum lies not in its effect on the co—ownerts rights of relief against
the other co-owner, which are not enlarged {(or diminished) by the assig-
nation, but in giving the paying co-owner the same security rights as_ the
creditor has and the benefit of any diligences which he has executed.’ It
may also simplify the procedure for enforcement.

1

Stark's Trs. v. Cooper's Trs. (1900) 2F.1257; Rennie v. McGill (1885)

2 Sh.Ct.Rep. 158; Allan v. Macpherson (1928) 44 Sh.Ct.Rep. 63. In English
law, it appears that if one co-owner spends money on improvemenis to real
property, he cannot claim a contribution from his co-owner: Leigh v. Dickson
(1884) 14 Q.B.D. 60 but the court will compensate the improving co-owner out

of the proceeds of sale or on partition: see Tiley, "The More than Handy
Husband” [7969/ c.L.J. 81 at p.88, 7 v

Gloag, Contract (2nd ed.) p.206.
%;9;5., p-210.

41pid., p.211.

21bid, pp.211-212.

Gloag, op.cit., p.213.

Idem.

2
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APPENDIX B

Report of a WOrklng Party of the Scottish Special Housing
Association on transfer and allocabion of tenancies to
Single Parent ramilies dated 27 Degember 1974 and approved
by the Uouncil on January 1975

The Association's Housing Management staff have been con-
cerned for some time about the housing problems of the increasing
number of single-parent families in society to-day. Statistics
show that there are now over two-thirdsof a million single-
parent families in Britain, five out of six heads of such fami-
lies are women and one-tenth of the child population is from one~
parent families. Moreover, one in every six marriages in
Scotland now ends in breakdown.

The Housing Management Department have felt the pressures
of these fundamental social changes in two main ways. The
first is the increasing number of requests from wives for trans-
fer of the tenancy of the family home to their own names and the
second, the growing number of applications from separated wives
for tenancies in their own right.

Current policy with regard to the first case, that of
transfer of tenancy, is based on the general principle that the
Association prefers not to have to anticipate a judicial deci-
sion by taking sides on behalf of either the husband or the wife.
It has been normal practice, therefore, to await evidence of
divorce or legal separation before deciding on what to do about
the tenancy. Increasingly, however, a more flexible attitude
has been adopted and each individual case has been decided on
the basis of the facts gathered from the widest and most reli-
able sources.

In the second case, that of applications for housing from
separated women current policy is again based on the general
policy described above and normally such applicants are asked
to provide evidence of divorce or legal separation and of having
custody of any children involved. Again, there is a good deal
of flexibility shown in dealing with such cases and it is true
that many 31ngle~parent families are housed without such evi-
dence, particularly in general needs areas of low demand or as
incomers in an economic expansion 51tuat10n.

1t has become more and more obvious, however, as the prob-
lems intensified that the Area Housing Managers would welcome a
re-statement of policy and a small working party was set up
within the Department to review the whole position and to
recommend any changes it felt might be necescsary. This review
is now complete and the Chief Housing Manager submits the
following recommendations for Council's consideration.

Trangfers of Tenancy:

1. Where both husband and wife so wish tenancy
of the family home shall be transferred in
normal circumstances to the wife.

2. Where the husband has deserted the home and
his whereasbouts are unknown transfer of
tenancy to the wife shall be effected.
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Normally a period of three months should be allowed

to elapse during which reliable confirmation of desertion
should be sough%.

Where a husband in desertion formally gives notice

of termination of tenancy on his own behalf, the
tenancy should be offered automatically to the wife
should she so wish.

Where the wifé and family are driven from the family
home and the husband in occupation refuses to consider
transferring the tenancy to her, attempts should be
made, once confirmation of the situation has been
recelved to persuade him into such a course., If these
are unsuccessful then legal action should be taken for
the recovery of the tenancy which should then be
offered to the wife who would normally have care of the
children. Consideration should also be given to the
provision of adequate alternative accommodation Gf at
all possible) for the husband. It is felt that to await
a legal separationy usually a lengthy process and fre-
guently not sought by the parties concerned, can cause
undue suffering and distress. If there are no children
involved, however, the judicial decision should be awaited
and the tenancy given to the innocent party.

It is general experience that most wives who are successful
in their application for a tenancy to be transferred to
their own name are willing to clear any rent arrears which
have accrued during the period of the husband's tenancy.
It is felt that the general policy should continue to be
that wives to whom tenancy is transferred and who have
been in occupation of the premises throughout should be
asked at least to reduce, if not to completely clear, the
outstanding debt. However, the financial circumstances of
the wife must be taken into account and the clearing of
the debt must not necessarily be a pre-condition of the
transfer of tenancy.

Applications for Tenancy:

1.

2e

Where an application is received from the wife of an
Association tenant who is still 1living in the home, wishes
a tenancy of her own because of the breakdown of the
marriage, it is suggested that after a "cooling off"
period of up to twelve months and on receipt of some
reliable confirmation of that breakdown from, for

example, a Marriage Guidance Counseller, a Social

Worker or a Minister, the application should be

accepted and treated in its turn on the waiting list.

Where an application is received from the separated wife
of. an Association tenant who, having left fthe home,
wishes a tenancy of her own it is suggested that after

a period of three months and if the husband is ndt
contesting custody of the children, the application
should be accepted and treated in its turn on the

waiting list. ‘

160



3, Where an application is received from a separated
woman previously unconnected with an Association
tenancy, it is suggested again that if there has
been a minimum period of three months' separation
and if reliable confirmation of the breakdown of
the marrviage is available, then the application
(or nomination) should be accepted and treated in
the normal fashion.

4, Where an application from a separated woman for
an Economic Expansion tenancy falls into an
incoming category, it is suggested that marital
status should be disregarded since the :geographical
movement is sufficient proof of a firm intention
to pursue a separate 1life in a separate household.

‘5, No applicant in her own »ight shall be required
to clear arrears incurred by her husband as an
Association tenant before being offered a separate
tenancy.

Summary -~ The main principles involved are:

1. Housing need should be the primary consideration
in dealing with the problems outlined in the report.

2. Neither transfer nor granting of a tenancy to a
separated woman (or man) should have to awailt a
judicial decision as to guilt or innocence.

3. Clearing of rent arrears incurred by the husband
should not be a pre-condition of the granting of
a transferred or new tenancy to a separated or
divorced wife.

4, "The general policy guide lines should be inter-
preted in such a way that the principlesunderlying
them are sympathetically and sensibly applied to
individual cases.

It should be noted that many of the recommendations made
recently by the Finer Committee are in accordance with the
principles outlined above. '

The Council's instructions are now requested.

15/21 Palmerston Place,
EDINBURGH,
24th December, 1974,
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APPENDIX C

THE PUBLIC LAW AND PRIVATE LAW BACKGROUND TO ALLOCATION AND TRANSFER
OF PUBLIC SECTOR TENANCIES,

1. The allecation and transfer of public sector tenancies is governed
partly by the administrative functions entrusted to housing authorities
by the Housing (Scotland) Acts 1966 to 1977 and partly by the rules of
Scottish private law regulating the landlord and tenant relationship.
The admin%strative povwers of local authorities to allocate and transfer
tenancies’ now rest on section 149(1) of the Housing (Scotland) Act 1966
which provides that — ' .

"The general management, regulation and control of houses provided
by a local authority ... shall be vested in and exercised by the
authority.”

It has been held that the "management" of local authority houses includes
allocations and transfers of the houses.> The few statutory guidelines
fettering the authority's discretion relate mainly to the housing conditions
of prospective tenants but authorities must among other things "secure

that in the selection of their tenants a reﬂsonable preference is given

to persons ... who have large families ,.."™" Local authority unfurnished
tenancies are expressly excluded from the sgcurity of tenure provisions

of Part II of the Rent (Scotland) Act 1971.” Further, the Housing
(Scotland) Act 1966, section 182, provides inter alia that:

"Nothing in the Rent Acts shall be deemed ... to prevent
possession being obtained -

(a) of any house possession of which is required for
the purpose of enabling a local authority to
exercise their powers urder any enactment
relating to housing;"

Since section 149(1} is "an enactment relating to houging”, this sectio
also disapplies the Rent Acts from unfurnished public sector temancies.

1Fbr an account of the administrative practice of Scottish local authorities

see Cramond Allocation of Council Houses (Edinburgh, 1964) University of
Glasgow Social and Economic Studies, Occasional Papers No. 1; see also the
the Report by a Sub-Committee of the Scottish Housing Advisory Committee
on Allocating Council Houses (HMSO, 1967). See further Lewis, "Council
Housing Allocation: Problems of Discretion and Control™, (1976) Public
Administration 147 which looks at UK practice. For an account of the

law and practice in England and Wales, see Smith and Hoath, Law and the

Underprivileged (1975) Chapter 10; Partington, Landlord and Tenant (1975)
Chapter 9. "

2

Quaere as to SSHA and New Town Development Corporations.
3Carleton v. Greenock Corporation 1962 S.L.T. 35; and Magistrates of
Edinburgh v. McEwan i1 495 35 Sh.Ct.Rep. 34, both following Shelley and
Anor. v. Lopdon C.C. /19487 2 All E.R. 898 (H.L.), /19497 4.C. 55 %H'.L.).

e

4H6u=ing (Scotland) Act 1966, s.151(2).
5Rent (Scotland) Act 1971, =.5.

As mentioned above, we do not deal in this Part with public sector
tenancies falling within Part VII of the Rent (Scotland) Act 1971.
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2. The tenancy can at any time be terminated by the landlord authority
giving the tenant notice to quit, but the pericd of notice must be not

less than four weeks before the date when the notice takes effect.!

The local authority's power of management also includes by implication

an unconditional power to raise an action or removing against a tenant (or
rather an ex~tenant) who has not left at the due date. In such anaction o
the local authority does not require to justify its decision to the court
or to lead evidence that possession is required for the purposes of an
enactment relating to housing. If notice to quit has been served
timeously, the court camnot refuse decree in an action of removing except
possibly where the tenant can show that, in deciding to terminate the
tenancy, the authority had manifestly acted in bad faith or unreasonably
and allowed irrelevant factors to influence itz decision or not taken
relevant factors into congideration. At any rate, there is recent English
authority to that effect,” although it is not clear whether the Scottish
courts would necessarily follow the English decisions.® Such a defence
by a tenant would be extremely difficult to substantiate and we know

of no case in which it has been successful. Thus, in individual cases,
the local authority has an almost unfettered discretion to terminate the
tenancy and to re-let to the tenant's spouse or to a third party.

3. The Housing Acts have not at any stage expressly restricted the
function of providing dwellings to provision by way of the grant of
tenancies. The charging power at ome time provided that "the authority
may make such reasonable charges as they may determine for the tenancy or
occupation of such houses".” The legislation currently in force provides
that "a local authoiriy may charge such reasonable rents as they may deter—
mine for the tenancy or occupation of houses provided by them". In some

1

See the Sheriff Courts (Scotland) Act 1907, section 38 as amended by the
Rent (Scotland) Act 1971, Sch. 18; see also the 1971 Act, section 131.
which provides: "No notice by a landlord or a temant to quit any premises
let ... as a dwelling~house shall be valid unless it is given not less
than four weeks before the date on which it is to take effect".

2See for example Stonehaven Town Council v. Masson (1938) 54 Sh.Ct.Rep. 142;
Glasgow Corporation v. Bruce 1942 S.L.T. 67; Magistrates of Edinburgh Ve
McEwan (1949) 65 Sn.Ct.Rep. 34; Carleton v. Greenock Corporation 1962
S.L.T. 35; and see next note.
3In Bristol District Council v. Clark|£T§Ti7 3 All E,R, 976 {C.A.), it was
held that the functions of management, regulation and control conferred
on a local authoirty by section 111(15 6f the (Bnglish) Housing Act 1957,
which included power to evict, had to be exercised by the authority in
good faith taking into account all relevant considerations and ignoring
irrelevant considerations. The unlawful uge of power is not presumed
from the fact that the temant is a "good tenant" who has performed all

the obligations of the tenancy but must be established by the tenant, the
onus being on him or her: Cannock Chase District Council v. Kell 197§7§
All E.R. 152 discussed in D.J. Hughes, "Municipal Eviction" (1977) 127
New Law Journal 1067.

4‘I‘here are many Scots cases in which remedies were given against an authority
which abused its discretion by ignoring relevant considerations or taking
account or irrelevant considerations.

Housing (Scotland) Act 1966, s.149(1).
6Housing Rents and Subsidies (Scotland) Act 1975, s.1(2).
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contexts the distinction between "rent" and "charges" may be verbal only
because, as we note at paragraph 6 s "charges" or "rent" can be
recovered by a local authority from an occupier where there is no oral or
written lease. The point, however, is also important in the context of a
local authority's powers to charge a transferee spouse for arrears of rent
incurred by the other spouse when he was tenant. We revert to this at

paragraph 3.24,

4. The normal private law rules on the constiitution of leases determine
whether a tenancy exists. We understand that, normally a public sector
tenancy is of very short duration, rarely more than four weeks. Since

the period is less than a year, the lease may be constituted by oral
agreement -or by an "informal" writing (i.e. a writing which does not
comply with the statutory solemnities for the authentication of deeds).

If it is an oral lease, it may be proved in judicial proceedings by oral
evidence,” and ang variation of its terms may also be made orally and proved
by oral evidence.” If the lease is in writing, however, procf of variation
will be restricted to writ or oath.

5. Scottish public authority landlords may choose different modes of
constituting a tenancy. It may be constituted by a formal lease which
complies with the authentication statutes; or it may be contained in
missives of let which are adopted as holograph; or it may be constituted

by an oral agreement or an informal writing. We understand that the usual
practice is to grant missives of let. If the lease is granted to one only
of the spouses, it it almost always the husband who is temant though the
tenancy can be put in the joint names of both spouses. We do noi have stat~
istics of the proportions of dwellings in joint names, or in the name of the
husband alone, or of the wife alone, and much depends on the practice

of individual public authority landlords.

6. Even where the local authority camnot prove that a lease has been
constituted, it can invoke the general rule of Scots private law that a
person occupying heritable property without the permission of the owmer is
liable for a reasonable sum in lieu of rent, unless the occupier discharges
the heavy omus of proving that he possessed on some contract entitling

him to do so gratuitously.4 The basis of this rule is not entirely clear.
It may e founded on principles of unjust enrichment, the measure of the
tenant's)liability being the extent to which he has been enriched {(guantum
lucratus).

1

Cameron and Paton, Landlord and Tenant (1967) p.19; Rankine, Leases
(3rd ed; 1916) p.116. -

2Stair Institutions IT, 9, 4; Brskine, Institute III, 2,2; Walker and
Walker, Bvidence (1963) p.88; perhaps the tenancy may also be proved by
reference to-oath; see Bell's Principles para. 1187; Cameron and Paton,
Sp.cit. p.19 citing Stewart v. Leith (1766) Mor. 15178; but contra
Walker and Walker, op.cit. p.88, footnote 41 citing Perdikou v.
Pattison 1958 S.L.T. 158, -

3Cameron and Paton, op.cit. p.19.

4Gloag Contract (2nd ed.j 1929) p.40; Glen v. Roy (1882) 10 R.239;
followed in Stirlingshire County Council v. Cullen (1943) 59 Sh.Ct.
Reps. 83, a case where the local authority obtained a decree for a sum
equivalent to rent from a person who had been in occupation of a council
house provided under the Housing Acts.
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7. 'There is no duty on the local authority to supply the tenant with a
rent book! but we understand that, as a matter of housing management,
many local authorities do supply such a book.

8. The conditions of let are normally set out in writing, e.g. in the
lease or missive of let or in the rent book or a pamphlet handed to the
tenant. These will contain a condition "that the tenant shall not assign,
sub-let or otherwise part with possession of the premises or any 5
part thereof, except with the consent in writing of the authority."

In determining whether to give or withhold its consent the authority must
comply with any directives given by the Secretary of State,3 but no
directives on transfers between spouses have been issued. Moreover, the
local authority must not give its consent unless it is shown that "no
payment other than a payment which is in their opinion a reasonable rent
had been, or is to be received by the tenant in consideration of the
assignation, sub-letting or other transaction".4 The arrangements for
local authority ienancies have been reviewed recently by the Scottish
Consumer Council” and in England and Wales by the National Consumer
Coun,cil.6

1In England and Wales, a landlord including a local authority does have

such a duty under the Landlord and Tenant Act 1962, section 1, but that
Act does not extend to Scotland; see section T(3). For proposals in
England and Wales to widen the use of rent books, see Report of the Law
Commission on QObligations of Landlord and Tenants (1975) Law Com. No. 67.

“The Housing (Scotland) Act 1966, 5.151(6) requires that the local
authority shall make such a provision a condition of every let.

31pid. paragraph (a).
4Ibid., paragraph (D).
Jsee their Report on Tenancy Agreements in Scotland (1977).

6See their discussion paper on Tenancy Agzreements (1976), and editorial

article, Council Tenancies: A Modern Approach, 1976) New Law Journal 926.
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APPENDIX D

EXTRACTS FROM OFFICIAL REPORTS RELATING TO TRANSFER OF PUBLIC
SECTOR TENANCIES ON MARITAL BREAKDOWN OR DEATH

SCOTLAND

(1) "Allocating Council Houseg" Report b a Sub-Committee
of the Scobtish _Bousing Advisory committee (Chairman:

J.B. Kay ksq.)

H.M.S.0., Edinburgh (1967)
Paras. 70 and /1

"90, The duties carried out by welfare and child care officers
and by social workers in voluntary agencies may be broadly desc-
ribed as assisting families to manage their affairs and attemp-
ting as far as practicable to ensure the proper welfare of
children when normal family life is threatened or disrupted.

The first basic requirement of any family is a home and we have
no doubt that welfare authorities must find their task immeasu-
rably more difficult when a family under their care is unable to
obtain separate accommodation of its own. Social problems arise
more acutely when a family is threatened with eviction owing,

for example, to having accumulated considerable arrears of rent
(this being the most common but not the only reason for such
action being taken). Cases are encountered where non-payment of
rent is more or less wilful and where, after sufficient oppor-
tunity has been given to the tenant to clear his debt, eviction
is the only action open to the authority -~ if only to discourage
the spread of the practice. But often, the building up of arrears
of rent is only one symptom of some deeper trouble within the
family and may bring to light for the first time the fact that
the husband or wife is in need of skilled help. Moreover, if
eviction does take place and the family is split up their rehabi-
1itation becomes more difficult. Similar considerations of
family welfare arise in the case of divorce or of desertion by 2
husband or wife. Most local authorities are prepared in suitable
cases to arrange for the transfer of a tenancy to a wife or for
the transfer of a family to another house where this would bene-
fit the children.

71. All the local authorities with whom we discussed this matter
fully appreciated the nature of the problems which could result
from or be associated with rent arrears, evictions and separa-
tions and we were impressed by the arrangements which many of
them had, not only for ensuring the proper investigation of cases
arising within the housing department but also for co-ordinating
the activities of the many and various local government depart-
ments and outside bodies likely to be concerned with any aspect
of welfare or child care. We commend the principle of such
co—ordination to all authorities and, from the housing point of
view, we recommend that every council should ensure that its
policies in regard to the difficulties we have described take
full account of the human problems involved. In particular we
recommend that eviction should be regarded as a last resort;
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that transfers of tenancies or of families should be favour-
ably considered where Jjustified by the circumstances; and that
in appropriate cases (for example, where a family have placed
themselves in skilled hands or would be liable to serious dis-
integration) rehousing should be sympathetically considered."

ENGLAND AND WALES

(2) "Council Housing Purposes, Procedures and Priorities",

Ninth Report of the Housing lanagement Sub-Commitiee
of the Central Housin Kavisory éommittee {(for England
and wales) (Chairman: Prof

rofessor J. Cullingworth)

H.M.S.0., London (1969)
Paras. 205-209,

"Pransfer of tenancy

205 There is one final matter we wish to raise in this chapter,
namely the transfer of tenanciles on the death of a tenant or in
cases of desertion, separation or divorce. Unfortunately this

was one of the many issues which time did not allow us to pur-

sue and we can only pinpoint some of the problems.

206 Council tenants do not have the protection of the Rent Acts.
Neither does the Matrimonial Homes Act 1967, apply to them,

207 Though we have not investigated the matter at all thoroughly
we understand that local authorities differ widely in the extent
to which they confer rights on their tenants similar to those
enjoyed by private tenants. It has been suggested to us that

some problems could be circumvented by the use of joint tenancies
for parties who have an equal moral claim to the tenancy, partic-
cularly in cases of separation or desertion. One witness

strongly argued that husbands had an unfair advantage in that

they were almost always the sole tenants of council property and
that (in his experience) often retained possession of the property
even though the wife and children had become homeless. We do not
know how typical this is, but we were assured that many authori-
ties are able to overcome the problem by following a policy of
"tenancy follows the children”. Iwocal authorities face a diffi-
cult situation here and are reluctant to become involved in matri-
monial disputes in advance of court action.

208 So far as transfer of tenancies to adult children is concerned,
a distinction is usually made between children who have been living
in the parental household for a considerable time (which is defined
in different ways) and those who have been living separately or
have only recently joined the parental household. In the former
case transfer of tenancy is common; in the latter less common -
though much depends on the nature of the local housing shortage.

209 We think that there is a need for further consideration of
these issues. Our preliminary view is that the position of council
tenants should be neither morenor less favourable than that of
private tenants." '
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GREAT BRITAIN

(3) Report of the Departmental Committee on
One—-Parent Families (GChairmen: oir Morris Finer)
(1974) Cmnd. 5629.

(Great Britain terms of reference);
Paras. 6.79 to 6.86.

"Pransfer of local authority tenancies

6.79 When a family living in council accommodation separates,
and where there are children of school age or below, the housing
authority should speedily take action either to enable the parent
who is caring for the children to stay in the family home, or,
where strained relationships prevent such a course, to provide
alternative housing elsewhere. The parent continuing in charge
of the family and needing this assistance will usually be the
mother, although the case of the mother who deserts her husband
and children is by no means infrequent. We received evidence
that the practices of some local authorities in these circum-
stances add to the stress and uncertainty of what is already an
extremely disturbed family situation. Our attention was drawn
particularly to comditional transfers and rent arrears. We

deal with the question of conditional transfers in the following
paragraphs but have recorded our view on this particular aspect
of rent arrears in Section 7 where we look at the wider influ-
ence which rent arrears have on the lives of one-parent families.

Conditional transfers

6.80 We had evidence that it was the general practice of most
authorities to refuse to transfer a tenancy to a separated wife
before a separation order or divorce had been obtained.

The Catholic Housing Aid Society have had a good deal of experi-
ence with this problem. In their evidence they included the
following letter from a solicitor showing how a local authority
may distinguish, for this purpose, between a maintenance order
and a non-cohabitation order:

... she obtained a Maintenance Order against her
husband for the benefit of herself and her children
as the result of her husband's cruelty to her being
proved. But the Bench did not make a separation
order.

Nevertheless, Mrs A has left her husband and has
taken the four children with her. She has also
applied to the Greater London Council, her husband’'s
landlord, to be allotted the former matrimonial home
as tenant of the council in place of her husband.

The Council has refused to comply with Mrs A's request
on the grounds that (a) no Separation Order was made,
and (b) that she now proposes to take divorce pro-
ceedings against her husband. It is the policy of the
council not to make any change in tenancy in such a
case before the matrimonial proceedings have been
brought to finality. It seems that such a change did
take place some years ago, as a result of which the
council was strongly criticised by the court. Repre-
sentations have been made, we believe by others besides
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ourselves on Mrs A's behalf, but the council finds
itself unable to change its attitude.

The result is that Mrs A and her four children
remain inadequately housed.

The Catholic Housing Aid Society were later informed that the
mother and children wguld be "rehoused after the divorce in
about a year's time."< The Society also quoted from a letter
from the Greater London Council setting out their policy on the
transfer of tenancies:

It is, generally speaking, true to say that in cases

where divorce is pending between a tenant and his wife,

the council is reluctant to intervene in the matter of

the tenancy of a dwelling unless the husband is pre-

pared voluntarily to relinquish his tenancy in favour of
his wife. This, we know, is not the casge with Mr K, and

in view of the unhappy features of this family's affairs
over the past years, the council feels unable to take
action in advance of the hearing of the divorce action.
With regard to your suggestion ... to provide temporary
accommoddation. In the event of Mrs K winning her divorce
case, and getting care, custody and control of the children,
the council would undertake to provide her and the children
with accommodation suitable for their needs. It is 3
unlikely that (the present flat) would be available.

©6.81 Family disputes undoubtedly tend %o put housing authorities
in a difficult situation. They have a proper reluctance to
intervene precipitately or in a way which may appear to prejudge
an issue within the jurisdiction of the courts. We consider,
however, that the strict application of a rule of thumb which
prohibits the transfer of a tenancy until after = separation
order or divorce decree has been granted produces delays and
injustice which sometimes can be avoided; there are many cases
in which a more active policy could produce a prompt and fair
result without exposing the authority to the criticism of being
interventionist.

6.82 In the first place there are many cases in which the
parties would agree that the breakdown is irretrievable and that
it is inevitable that the wife and children must remain in the
matrimonial home. In such cases, the local authority might well
be justified, after making the necessary enquiries, in trans-
ferring the husband's tenancy with his consent long before the
court has formalised the separation, or even if the court never
formalises it.

41

'Cathoéic Hoﬁsing Aid Society: Evidence to the Finer Committee,
page 68,

21t should be added *hat there is no need for a divorce to take
a year. Most of the delays in the divorece jurisdiction are
caused by the parties or their advisers failing to press the
suit forward. In particular it should be known that no matter
concerned with children, including appeals from magistrates,
need be delayed for more than a very short time in the High
Court, and will be heard immediately if there are circumstances
of special urgency. It is the litigant's not the law's delays
which are the cause of obstruction in the Family Division.

3Ivid, page 71.
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6.83 The chances of an agreement of this kind being reached
between the spouses would very often be improved if the local
authority in their new comprehensive role saw it as their
responsibility to find alternative accommodation for the
husband, whenever this was possible. Both sides often recog-
nise that the sensible course is for the wife and children to
stay put, and for the husband %o go elsewhere; but the diffi-
culty is for the husband to find somewhere else to live,
especially if his work, or the proximity of his own friends
and relations restrict the area to which it is possible for
him to go. Many housing authorities make no provision, or
only reluctant provision to help a "single" man in such cir-
cumstances. We regret that this should be so. Once it is
clear that a real breakdown has occurred, the authority could
play a valuable role in helping the man who asks for it to
find accommodation elsewhere (not necessarily in the public
sector) - thus easing the burden of the breakdown on the
family as & whole, giving a measure of tranquility to the wife
and children, and promoting the ability and inclination of the
husband to maintain them. '

6.84 Then again, if, as seems to us to be fundamental, the
local authority adopt the general principle that the tenancy
should follow the children, there are very many cases in which
the principle could be applied before the court makes a final
order in the matrimonial dispute. For example, a husband
respondent in a divorce suit may be vigorously defending the
suit and disputing his liability to maintain his wife withoud
traversing the wife's prayer in her petition for divorce for
custody of the children. In many such cases the authority would
be justified in transferring the tenancy to the wife without
the consent or against the will of the husband, and before the
hearing of the suit.

Power for the court to order transfer of
local authority tenancies

6.85 As we have previously mentioneéf1 The Matrimonial Homes
Act 1967, section 7, contains a valuable power for the court to
order the transfer from one spouse to another of the benefit

of tenancies to which the Rent Acts apply. The power arises at
the time when the court is terminating the marriage. The
section further provides that when the court so deals with a
tenancy it may:

direet that both spouses shall be jointly and
severally liabile to discharge or perform any
of all of the liabilities and obligations in
respect of the dwelling house ... which have

at the date of the order fallen due to be dis-
charged or performed by one only of the spouses.

The section makes provision also for the landlord to be given 3
an opportunity of being heard before the court makes any order.

;Section 4 above.

Matrimonial Homes Act 1967, section 7(4). This provision well
illustrates how, in the absence of some other rule, there are

no legal grounds for seeking to recover from a wife arrears of
5rent due from her husband. This is discussed in Section 7 below.
The Matrimonial Homes Act does not apply to Scotland and there

is no comparable legislation (see footnote to the heading of
Section 4?.

171



6.86 Since the Rent Acts do not at present apply to local
authority tenancies, it follows that the power of: the court:
to order a transfer under the Act of 1967 does not extend to
such tenancies.! We can see no good reason why it should not
apply to premises of a rateable value that would bring them
within the Acts when privately let, if let by the local autho-
rity. The result would be that upon divorcing a husband who
holds a tenancy from the council of the matrimonial home, the
wife could request the court to transfer that tenancy to her-
self. The court would, as under section 7 of the Act of 1967,
have power, in transferring the tenancy, to make an order
making the wife liable together with the husband for all or
part of anyrent arrears whenever the circumstances made that seem
proper; and the local authority would be entitled to be heard
on the wife's application. If the court transferred the
tenancy to the wife, she would, as a council tenant, enjoy no
greater decree of future security against the council as land-
lord than her husband had done previously; but she would, of
course, be treated as responsibly as any other tenant of a
public authority. We believe that this extension of the power
of the court would, by its very existence, as well as its exer-
cise, do much to ensure that in difficult and disputed cases
local authority tenancies would indeed follow the children.™

SCOTLAND

(4) Report of the Departmental Committee on "Housing and
ocial Work a _joint approach" (Chairman: Mrs J D O Morris)

H.M.S;O., Edinburgh (1975)

"(b) Unsupported lMothers

One of the more common causes of homelessness is marital break-
up. Two particular groups can be distinguished:

(i) Deserted, Divorced or Other Unsupported Mothers

The tenant of a local authority house is normally the husband.
If he deserts his family the housing authority may be unwilling
to transfer the tenancy to the wife, before she has obtained a
divorce or a legal separation, on the reasonable ground that
such action might prejudice the chances of a reconciliation. No
problem arises, of course, in the case of a joint tenancy and we
believe that local authorities should make wider use of this
arrangement. Where there is no joint tenancy we think that the
authority should give careful consideration to the possibility
of transferring the tenancy to the wife, as she will normally
have care of the children. We appreciate that this is a diffi-
cult decision for a housing authority to make and there can be
no question of an automatic transfer of the tenancy. We believe
however that in some cases greater harm may be done by posti-
poning the decision until a divorce has been obtained.

T phe question of the application of the Rent Acts in general. to
local authority tenancies is discussed in paragraphs 6.37-6.90
below.

2This would be an automatic result of carrying out our wider
recommendation in paragraph 6.90. But the section 7 power of
transfer can and ought to be extended as we nave suggested even
if the larger recommendation is not implemented.
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(4i) Battered Wives

There is increasing recognition of the need for special pro-
vision to be made for refuges for battered wives but little
has as yet been done in this field by local authorities.

The small amount of accommodation of this type which is avail-
able is run by voluntary organisations, insome cases in pre-
mises provided by the local authority. We believe that close
co-operation between housing and social work authorities is
required to determine the extent of the need for such provision
in their area. The provision and management of the accommo-
dation should be the responsibility of the housing authority
although social work support will clearly be required, for
instance in the provision of counselling services, if and only
if, these are desired by the wives involved. Refuges should
be provided in normal housing accommodation, probably on a
grouped basis since we are given to understand that, at least
initially, battered wives derive support from being part of a
group.

(¢) Children

We are aware that most social work authorities are reluctant,
except as a last resort, to take children into care merely
because their families are homeless. We recommend that no
child ever be taken into care for this reason alone. The
effects of homelessness on children are serious enough without
adding the problems of separation from parents. There is the
further complication that removal of the children may contribute
to the irreversible break-up of the family. We believe, there-
fore, that arrangements which keep families together must be
sought, except, of course, in the situation where the presence
of one or both of the parents constitutes a threat to the well-
being of the children."
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