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MEMORANDUM NO 1

PROBATES OR LETTERS OF ADMINISTRATION
AS LINKS IN TITLE TO HERITABLE
| PROPERTY UNDER THE
SUCCESSION (SCOTLAND) ACT 1964
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! SCOTTISH T COLETSSION

on
Probats or Letters of Adpinistrotion a2s Links
in 13tle to Jeritable svanarnty under
the succession (scotiend) Aot 1964

£ This emorandun is circulated for comment and cri

ticisn

and does not represent the ccncluded views of the Scotiish

Law Commission, /

[V

1. e were zsked by ihe Loxd Advocate to advise on 2

Kemorandum originating from the Law Society of Seotland in

the form of a Note by the Convener of the Society's Succeszsiczn .

A

4Let Commitiee on the avove subject., A copy of the Fote znd

references to an Opinion and various articles in the dournzl

of the Law Society of Scotland are contained in Appendiz I,

2. The jguestion at issue is whether probate or letters of
administretion or other grant of representation issued

court in England or Northern Ireland or in any part of =

lajesty's gominions, colonies, protected states o

territorips, duly certified or sealed in Scotland, is

zidcouple| or link in title to 2 deceased person's heri

P
I nar

A

iedble

rroperty in Scotland. The question arises from the +erms cf

section 15(1) of the Succession (Scotland) Act 1964 an2 mey be

stated shortly as follows:-

(1) |Section 15(1) vrovides that section 5(2) of
Conveyancing (Scotland) ict 1924 shall have effect as

Ve

will

- - —
1Y &any

reference! therein to a heritsble security included & reference

1o any in#erest in heritable proverty which has vesied

exeeutor by virtue of a2 confirmetion.
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(i1) [Section 5(2) of the 1924 ict, as thus amended,

provides with regard to heritable oroperty that:-

(é) ihen the holder of any interest in heri:

sle

Wi

property %as died any confirmetion in favour of his executor

to it,

=
il

|
shall be % valid title to it and a warrant for complet
i



(b) "Confirmation" shall include a probate or

letters of administration to

deceased issued by any court

or any part of Her Lajesty's
sealed in Scotland, and the
operate in favour of the per

"execntor" shall include suc

moveable or personal estate of the
in England or Northern Irelsmg
dominions, when duly certified or
confirmation so implied shall

son to whon it‘is granted, and

h person, and such implied

confirmation shzll be deemed to include 211 interests in

heritable proverty which bel
(i11) The proviso to sec

that confirmation shall not

onged to the deceased,
tion 15(1) of the 1964 ict siates

be deemed for the purvoses of

section 5(2) to include an interest in heritable vroperty

which has vested in the executor unless a description of the

property in a form specified
referred to in the confirmat

(iv) The proviso to sec
therefore denies the deemed
5(2) (1) of the 1924 sct unle
the reguired form is include
preovate or leiters of admini
term "cqnfirmation“.
tion do not normally inciude
valid as links in $itle to
3. One view is that such o
constiruction of the sub-sect
support bf this view zre:-

(1) In previous statut
executors, e.g. ths Confirma
1858, the Executors (Scotlan
Zxecutors (War Service)(Scoi

"confirmation" has normally

by Act of Sederunt is included or
ion,
tion 15(1) of the 1964 ict

inclusion of the property in seciion

228 a description of the propexrty in

2d in the confirmation or in The

stration which are included in +he

Since probate end letters of edrpinisira~

such a description, they zre not
he property,

cdnclusion is not the proper
ion, The principal argunsnis in
es relating to confirmation of
tion of Executors (Scotland) ict
d) Act 1900 and the Confirmation of
land) Act 1940, the term

been used as signifying = Scottish
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coniirma gtion. The sections of these stetutss in which ihs Ter
. fan e , - a .

"econfir T on" is used with that meaming sre iisted in ~operiizx
II. In s n8 14 and 15 of the Succession {Scotland) .o
1564 th rz is similarly used with +thet meaming, The
extensi ﬁ of the application of +the terz 0 nrobateseni latiars

. . ‘ 3 1, ) f=y >~ ) Py - e 2

i : of adminisiretion in sub-seeciion L} oI seciicn 14 is ferives

1

fron the provisions of section 14 of the i858 Lot

kY : L% Whlem sxnzgts

that probatie or letters of ¢a:;nlstration when gertified ir

; Scotland skail be of the like rce and effect and heve the same
operaiion in Scotland as if =z confirmaiion haed been grezi

this extends the effect of confirmeiion to probate or leizers ol
administration which have been culy certiried, but doss not

enlarge ithe meaning of the term "confirmation", and it 3 -

the sense of 2 Scottish confirmation only Similariy, inm <ze

i leading provisicn of sub-section (1) of secticn 15 of %re

«ct the extension of the apolication of cocnfirmation o

rs of administretion is effected by referriang

[s]
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)
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amending section 5(2) of ihe 1524 sct, whniech renders Trobeis or

leviers of zdministration, duly ceriified or sealed in Zceotizng,

— el

velid links in title to Scotiish heritzble proveriy bui

-
. I'SI€rs

v0 such probate or letiers of adminisirziicn as "implied

! conlirmation".  Again, the effast of confirmztion is extenizd,

but not themening of the term "eonfirzetion”. aceoxriingl-,

1
! there is nothing inconsistent <in construing the fern
1
!

|

"eonfirmation" in the proviso fo sub-section (1) of seetion 5

a2s epplicable to ‘a2 Scottish confirmetlon cnly,

; (i1)| If, in the proviso to seciion 15(1) of the 10Zr
"confirmztion" is consirued as apzlicable to probate gr lgttam

-

of administraiion, then, since such zrants do not usually

contain z description of fhe Scotiish heritable pro
deceased, the effect is to nezeative the apoliceiion of

iezding part of section 15(1) in

ot
ja)
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0
n
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f such granis, =




in ceses of testaite success

-zbsurd result. If, in shs

[ .

result which cammot have he

(i) In the case of es!

bk
[11)

ol -

ate succession the use of aroiz

or letters of administraticn, which did mos corizin =

description of Scottish heritable sropexrty, as effective inis

in title to i%, is autho

H
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=
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d ssecificelly by section 31 of <-

Conveyanecing (Scotland) Lot

14
o
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of the Cozverexciz

imerduent (Scotland) ict 1337 and ssction 3(1) of ke

Conveyancing (Scotland) ict|1824.,  These sections heve —ot
been repealed or smended by the 19864 iot. If, in tkhe prorize

to section 15(1) of the 1964 ict "eonfircetion” is ecoxmsizus

ag appliecable to probate or leiters of administration, txen,
oz, ivs provisions are incoumsisient
with the earlier conveyanci

M

£ statutes.

(iv) 4 statute should. be comsirusd so 2s to avoid en

oroviso 1o seetion 15(1) ¢f +ze

1964 Act, "confirnmation! is

construed &s apnlieczble zisc <o
provate and letters of zdmi

isvraiion, the result is comirery

to the evident ‘intention of |Parlisment ani inconsistens wix

existing comveyancing siatutes. The altermative comstruciion
that it is eppliceble only o 2 écottish confirmation is

intelligible for the reasons given in sub-peregraph () &
and is consistent with the esriier statuies relating <
mation of execubtors and the existing couveyzneing statut

>y

i. The 2lternative view is bzsed on the weil estebiishe

13

principle of stztutory interpretziion thet

fud

word is intsnfed o
bear the same nmeaning in different sectiozns of a siatute znd
2 fortiori in the sazme szection. iIf, in tke proviso o sestion
15(i) of +the 1564 Act, "confirmetion" is constwied zs eoslicanls
only to a Scotiish confirmation, %the word must bear the sz—e

meening where it oceurs &t the end of tne leading provisin

the sub-seciion and so, however siartling it D&y Eppesr,
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section 5 2) of the 1924 et does not extend *o interests in

Scottish Terltable property carried by a probaie or letters of

admlnlstraulon.
\

5. It iT the funetion of the courts to defermine-such

guestions, but we think the matter is sufficiently doubtful and

of such p$actlcal importance that it should be clarified by

amending legislation. e understand that there are other

|
provisions of the 1964 Act which may require amendment znd a
statute for that purpose nay be required. Ve suggest that the
opportuni#y should be taken of clarifyiﬁg the ouestion of

whether t%e terms "econfirmation" znd "executor®, as used in

‘verious sections cortained in FPart III of the 1964 Act, should

extend 1o or be equivalent to probate or letters of administra
tion duly lcertified or sealed in Scotland and the person or
persons to whom such grants have been nade, and that certzin

othexr minor amendments should be incorporated.

6. Ye advise that the amending legislation should make clear
J

that in Part III of the 1964 Act "confirmation" means a
\ , '

Scottish confirmation and "exeeutor" means the person thereby

appointed, but

(a) the provisions of section 14(1) of the 4ct shall
extend to @robate or letters of administration or other grant
of representatlon to moveable or nersonal estate of g decezsed
Derson issped by any court in England or Northern Ireland or
in any part qf Her Majesty's dominions, colonies, prdtected

states and mandated territories which have been or shall have

‘been produ?ed in the Commissa:y Court of the County of

Edinburgh ind certified by the Commlssary Clerk of that Court

under or in terms of the Confirmaiion of Executors (Scotlang)
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ct 1858 or sealed with tie seal of office of that court under
end in terms of the Colonizl Probates Act 1882 or of the
Colonial Probates (Protected States and Mandated Territories)

“et 1927 or so certified or sealed under snd in térms of any

future statutory prpvisio#s to that effect, and any reference
to "executor" in that sub{section shall be Eeemed‘to include
the persons to whom such probates, letters of administration
or grants of representation have been or shall be 1ssued and
the survivors and the sur#ivor of them, .

(v) the provisions of the first paregraph of section 15(1)
{vut not the provise thergto) shall be‘amended by adding the
words "or implied confirmation" at the end of the paregraph,
and section 5(2) of the 1924 Act shall‘have'effect as stated
in section 15(1)-with the extension that ?implied'confirmation"
and "executor" shall inelude the grants and the persons to whon
they were issued specified in sub-paragraph (a) above, end

(¢) in sections 16, 17 and IBIthe terms "confirmation" and
"executor" shall extend t& the grents and the persons to'whoﬁ

vhey were issued specified in sub-paragraph (a) above.
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SUCCESSION 40T COLLIIRTZD

CONVINER'S HOTE
on

Probate or Letters of Administreiion as
Links in Ditle to Heritzge under ihe 1964 Les,

The guesticon at issue in this connecticn is whether an
Engliéh grant of Probate or Letters of afzinistretion dwly
resealed in Scotland, can function 2s a midecuple or link in
titlejin relation to the deceased perscn's Scotiish heritaze
in-th% same way as'the Scottish grant of Confirmetion &oes.

In their joint opinmion (published in the Jourmel for

1965 at p. 153) the four Professors of Conveyancing sa2id "Ves

|
altho%gh indeed Professor icDonald was slresdy cor—itied ic
this %iew'(see.his Article in Lareh 1983 issus of Journsl 5.7
In an article published in the Joumnzl for December 145
(p.32?) Dr. Heston gave reasons for disagreeing witz +the
Professors and tock the opposite view, nolding thet the

proviso in subsec. (1) of sec. 15 of the 1944 ict, making it

necessary for a confirmation to incluée ¢ deseripiion of the

ok

heritable property in accordance witha ihe Lot of Sederun
befor% it could be used in completing tke heritable title,
appli?d also to Probate and Letters of idministration.

%nd now Professor lieDonald has replied to Dr, Lesion's
.argum?nt in an article published in the Jourrmal for Kerckh 15&f
(p.68) and reasserts his opinion that Probaies znd Leiters
of Administration (duly reseszled in Seoilani) do not require
to contain a deseripition of Seotiish beritzge, ané are
awﬂlaile foruse in the heritable title without eny such
description. .

It is not proposed to exemine the erguments on either
side nor to adopt one view zs against tie oiher, The

reasoning of the respective protzgonists can be followed by




. g "
studying their articles above referred %o, It would seexn
unlikely that the specizl provision in section 15 for ihe

inelusion of = proper deseription of heritage in a

confirmation would not huv been intended %o applf giso o
something which "confirmat on“ is said (1924 ict s. 3{2)) %o
include. But as against this, Probate or Letiers of
Administration, without eny detzils of the items of estzte,

have since 1924 been "deem é to include 2ll heritatle

securities which belonged to the Geceased. " {s. 5(2}{%) of
1924 Aet).  ind now S+ 15(1) of the 1964 ict provides thot
this 1924 Zet subseciion ( 5(2); shall kave effeet 2s 3T

heritable security Lnoluoeg heritable properiy.

And then szain on the|other side - it is this szme
subsection {s. 15(1} of the 1964 ict) which rums on into the
rroviso that a2 confirmastio » to funetion titlewise, ~ust
ineclude =2 prooer descriniion of the heritzge. A% trnis
point the argument develops in%o en exercise in sersm<ies ;B8
to whether "confirmation” Ts to include "implied confirmation, "
and it is not proposed %o follow it further,

Sufficient has been sz2id 1o show that, whatever :Ef reve
been the intention in this Tegard in draiting the Biil, whai
has bheen inel iuded in the Act is far from clear or satisfachrr,

Two matters must be co sioered.

1. What should be done in the present oircunstanees?
2. What should be done for the future?

Ir. Leston pointed out| in his erticle thet Znglish
executors could still 2pply| direct o the Seottish Commissary
department Tor a Scottish gzrant of coniirmation, and in this
way obtain a2 confirmation which would have a proper deser iztion
of ﬁhé'heritage, thus avoiding the danger or éoubt wzich seens
to ve itheren: in using a clrtif‘ed (i.e. resealed) probate in

- & heritable tifle,




3.

Ii‘; is understood that in the present confused staie of
exPertgopinion on this mztter, some solicitors have been
adoptiég Dr, leston's sugzestion and taking oﬁf separate.
gréntséof Scottish confirmation where Scots herifage is-
involvéd. ' ‘

Provided #he‘English graﬁt hés not been already resealed
or certified in Scotland the procedure is quite straight
forward. IT the Znglish wfant is of probate, then & Scottish
Inland Revenue Inventory must be sworn to showlng all the
Scottish nstate, heritable and moveable, in detzail in the-
usual way, and the English estate merely as a lump sum.
Confirmation must be craved to all the estate in Scotland.

The grant of Probate is described in the oath to the
inventary and %he grant is dpcquettgd and signed as relative
thereto. Confirmation to the Séottish estate will then de
issuedlon'payment of. the confirmation fee, which will be

calculated on the Scottish estate alone.r

Where the English grant has been a dative one (Letters
of Adminlstratlou} it might be necessary in +the flrst
ins»ande to present a petition to have the executor—datlve

decerned before deponing to the 1nventory, and, . of cou*se,
caution might recuzre to be found for the Scottish estate.

In<some cases the Znglish grant may already have been
resealeh before the question of title to heritage hed
emerged and this presents 2 problem, Under the 1858 Act
a resea}ed grant “shall be of the like force amd effect and
have the same operation in Scotland as if a confirmétion had
been grﬁﬁted "  This induces some doubt as to whether, if
the Scots heritage had been included in the resealed Enzlish
grant, 1t would be comuetent in following through the
proceduLe for a separate Scottish grant, to 1ssue ancther

confirmatlon to the sane estate.
. 1
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' should without delay press fo

4.

In such circumstances it is suggested that the separate

Scottish conflrmatlon (to 1ﬁclude the heritage by description)

should bhe a grant of confirmation 2d omissa,

This type of -

confirmation, while primarily to provide for the situatibn

where some estate has beén ohitted or not sufficiently

described in the confirmation to which & title is required, is

used also to cover other contingencies, some of which sre

mentioned in Currie, 6th edn.

be necessary to aver that +

the English grant in order t give the appropriate basis for

‘apnlication for an ad omn.ssa

expedient is thought to be a

It would
heritage had been omitted from

» @t pp. 195 and 196,

onflrmatlon. While this

ailable in order to- get a

'~ confirmation containing a herltable description where the

Znglish grant has already been resealed, no such court

There is always, of co
cases of using the Will shoul

conveyance to trustees or exe

Confirmation so far as héritdole title is concerned.

of the 1874 Act provides in 1
probate of the Will shall be
will itself or-of an extract
and Session.

¥ith regard to the futur

if dec1ared that resealed pro
adninistration are sufficient

without any description of the heritage.

the suggestion was made that

have it provided that a confii

~application is known to have bean lodged so far.

se, the alternative in testate
4 this contaln & general -
cutors, and thus bypassing fhe
Sec. 51
hls regard that production of
eguivalent to production of the

theréof from the Books of Council

e, it is felt that the Society
T amending legislatioh to have
bates and letters of

for heritable title purposes

| In earlier notes
it might be fit and proper to

rmation shoﬁld operate gua

héritage in the same way as a|decree of general service 4id

prior to the 1964 Act, and'pe

same time,

One section in a‘

rheps this could be done at the

miscellaneocus conveyancing or

the
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succession statute would do, simply providing that a

confirmation nominate or dative, a resealed probate ox

le‘bterj of administration would have the same ei‘f_ecf as

regardg giving the deceased's executors the right to
l 3 . compleie or pass on a title to his heritage as formerly a
’ ) ) general service did in relation to his heir"atllaw. Farther
I_: ' | in view of the confusion in regard to probates etc. this
) d L. ' provision might be given retroact:j.ve effect to .obvia‘he any
l - possible objections to titles where in the meanwhile a course .

had been followed relative to probates or letters of -

adminigtration which might be thought to be of doubtful
validity.

e




includes any land or other

. _ S 18 66

ZHS IAY SOCIETY GF SCOTLAND

COMMITTSE ON THE SUCCESSION ACT 1954

Draft of Proposed Statufory Proviaioﬁ sought
$o be included in the Law Reform (Miscellaneous

Provisions){Scotland) Bill meantime before
Pariiament,

Notwithstandihg anything in any Aect Passed before this
Act, for the purposes of sections. three ahd four of the

Conveyancing (Scotland) Act 1924 (14 ang 15 Geo. V. ¢.27) an

executor administering the rstate of a deceased person which

eritable.prOPerty or any interest

and after 10tn September, 1964, to be and %o have been s
person having a right within the meaning of the said sections
to such land or other heritable property or interest therein
or such heritable security or part thereof or such lease or
interest therein or securi - thereon respectively, and shell
with respect to aﬁy lease or security over a lease comprised
in the s2id estate be entit ed to the benefit of a1l enabling
powers and rights under section twenty-four of said_Act of
1924; and any confirmation|of such executor granted in
Scotland on or after 10th September, 1964, and any probate,
letters of administration or other grant of representation
issued'outwith Scotland and certified in chtland under
section fourteen of the Confirmation of Executors (Scotland)
4ct 1858 (21 & 22 Viet. ¢.56) or sealed in Scotland under
section two of the Colonial Probates Act 1892 (55 & 56 Viet.
¢.6) or so certified or sealed under and in terms of any

future statutory provisions to that effect, on or after

10th September, 1964, shall, whether it contains an entry
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relgtive to or a desecriviion ¢f such land or other heritzble
property or interest therein or such heritable security or
part thereof or such lease or interest therein or security
theneon respeciively, 'or not, be and be de-emed to have bheen

a valid midecouple or link of title,
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LPPONDIY 1T

Confirmation of Ezé utors {Scotlend) Act 1858

Sections 5, 7, 8, 9, 10, 12, 13 and 14.
|
i

Executors (Scotland) ict 1900

Sections 3, 4, 5, &, 7 and 9.

Conflrmatlon of Zyecuuo*s §nar Se*v1ce)(3co
J‘LC L 1g4G 7

' Section 1,







