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I n t r o d u c t i o n  

1. The purpose of t h i s  consu l t a t ion  paper is t o  e l i c i t  comments 
from businessmen, as wel l  a s  from lawyers,  on a  law reform proposal  
o f  the S c o t t i s h  Law Comnission which r e l a t e s  t o  the  law governing 
t h e  p r a c t i c e  of con t rac tua l  dea l ing  through the exchange of 
standard-term business  forms. The problem under cons ide ra t ion  
r e l a t e s  t o  a concern t h a t  the  t r a d i t i o n a l  law of c o n t r a c t  formation 
does not  appear  t o  funct ion  we l l  i n  respect  of the  modern usage of 
s tandard  forms i n  everyday rou t ine  t r ansac t ions .  I n  p a r t i c u l a r ,  
under the a p p l i c a t i o n  of e x i  s t i n g  comnlon law, a businessman' S 

s tandard  terms of c o n t r a c t  not  only may be t o t a l l y  i n e f f e c t i v e ,  but  
a l s o  may be ousted and replaced  by the s tandard terms of another  
p a r t y ,  even although t h i s  was never intended by the  o r i g i n a l  business-  
man and d e s p i t e  condi t ions  i n  h i s  own standard form designed t o  
prevent  such an e v e n t u a l i t y .  The proposals which w i l l  be presented  
r e l a t e  t o  p o t e n t i a l  reform of the law of Scot land,  but  a s  any such 
change would a l s o  have impl ica t ions  f o r  those t r a d i n g  i n  j u r i s d i c t i o n s  
w i t h i n  the  United Kingdom o t h e r  than Scotland, c o n s u l t a t i o n  i s  being 
made on a  wide b a s i s .  

2 .  The subject-matter of t h i s  consu l t a t ion  paper has  i t s  context  i n  a 
wider  review of the  law of c o n t r a c t s  being undertaken by the  S c o t t i s h  
Law Commission. A r e p o r t ,  t o  be submitted t o  Government, i s  c u r r e n t l y  
i n  the p rocess  of p repara t ion .  

Present  Law 

3. The problem under cons ide ra t ion  is  popularly r e f e r r e d  t o  a s  " the  
b a t t l e  of t h e  forms" and can a r i s e  when two p a r t i e s  have agreed on 
c e r t a i n  b a s i c  terms f o r  a t r a n s a c t i o n  but have not  s p e c i f i c a l l y  
nego t i a t ed  t h e  d e t a i l e d  terms of a c o n t r a c t ,  and have reached t h i s  
l i m i t e d  s t a t e  of agreenent through the exchange of bus iness  forms on 
the  f r o n t  of which a r e  the agreed Sas ic  terms of the p a r t i c u l a r  t r a n s -
a c t i o n ,  b u t  on the reverse  of which a r e  t h e i r  r e s p e c t i v e  p r i n t e d  
s tandard  terms. The s tandard  terms of each p a r t y 1  S p r i n t e d  forms w i l l  
probably c o n f l i c t  i n  many r e s p e c t s  and, on being exchanged, w i l l  there-
f o r e  not r ep resen t  a nego t i a t ed  and agreed compromise but r a t h e r  t h e  
unresolved s tatement  of c o n f l i c t i n g  i n t e r e s t s .  Under these  circum-
s t a n c e s ,  where no agreement has  been worked out regarding the  d e t a i l  
of the p r i n t e d  terms, a l b e i t  t h a t  there  may be agreement i n  r e spec t  
of the unpr in ted  terms of the s p e c i f i c  t r a n s a c t i o n ,  no l e g a l l y  binding 
c o n t r a c t  w i l l  have been concluded i n  the face  of unresolved d i f f e r e n c e s  
between the  s tandard  terms. 



4, The above r e s u l t  would a r i s e  because t h e  law of c o n t r a c t  fo rmat ion  
demands (unde r  both S c o t s  and Eng l i sh  law) that ,  i n  o r d e r  f o r  an o f f e r  
t o  be e f f e c t i v e l y  accep ted ,  t h e  acceptance should be i n  u n q u a l i f i e d  
te rms  and r e f l e c t  t he  o f f e r e e l s  i n t e n t i o n  t o  be c o n t r a c t u a l l y  bound by 
t h e  t e r m s  of t he  o f f e r .  If a  pu rpo r t ed  f tacceptance"  does n o t  match t h e  
t e rms  o f  t h e  o f f e r ,  i t  does  n o t  c o n s t i t u t e  an accep tance ,  Gut i n s t e a d  
i s  r e g a r d e d  i n  l a w  as .a coun te r -o f f e r  and a r e j e c t i o n  of t h e  o f f e r  which 
would t h e n  cease t o  have e f f e c t .  A s  companies normally d r a f t  t h e i r  
s t a n d a r d  term forms h e a v i l y  i n  f avour  of themselves ,  an exchange of 
these c o n f l i c t i n g  forms,  w i thou t  f u r t h e r  n e g o t i a t i o n  and agreement w i l l  
u s u a l l y  n o t  produce a l e g a l l y  b ind ing  c o n t r a c t .  

5 .  On t h e  o t h e r  hand,  if on r e c e i p t  of  ano ther  p a r t y ' s  s t a n d a r d  form, 
performance i s  rendered such t h a t  t h i s  conduct may be c o n s t r ~ s d  a s  an 
accep tance  of t h e  terms of t h a t  form, t he  l a w  may r ecogn i se  t h e  ex2 i s t enc  
o f  a c o n t r a c t .  If a c o n t r a c t  i s  r e c o g ~ l i s e da t  a l l  i t s  terms would be 
only t h o s e  of one p a r t y ,  however - i . e .  t h e  terms of t h e  p a r t y  whose 
s t a n d a r d  form happened t o  have been d e l i v e r e d  immediately p r i o r  t o  t h e  
conduct  from which accep tance  of  t hose  terms may be i n f e r r e d .  One p a r t y 1  
te rms  w i l l  then be enforced  i n  t h e i r  e n t i r e t y ,  even a l though  t h e  f i rs t  

. p a r t y ' s  s t a n d a r d  form may have e x p r e s s l y  sought t o  exclude t h e  a p p l i c a t i o  
o f  anyone e l s e ' s  terms.  The evidence used t o  sugges t  abandonment by t h a t  
p a r t y  of h i s  own terms i n  favour  of t hose  of  ano the r  may be no s t r o n g e r  
t h a n  h i s  s i l e n t  conduct .  I t  can be seen t h a t ,  g iven t h e  v a r i e d  circum- 
s t a n c e s  i n  which bus ines s  may be i n i t i a t e d ,  i t  may o f t e n  be more a  m a t t e r  
o f  chance  than of c a l c u l a t e d  des ign  t h a t  determines  which p a r t y ' s  terms 
are t o  p r e v a i l .  

6. I n  o t h e r  words, u n l e s s  a s t a n d a r d  form i s  e x p r e s s l y  accep t ed ,  i n  law 
i t  may n o t  be as e f f e c t i v e  a s  might have been hoped. I t  may be the  ca se  
that c e r t a i n  c o n s u l t e e s  a l r e a d y  ensure  t h a t  p a r t i e s  wi th  whom they  do 
b u s i n e s s  e x p l i c i t l y  accep t  t h e i r  s t a n d a r d  terms,  o r  t hey  may conclude 
g e n e r a l  agreements w i t h  r e g u l a r  t r a d i n g  p a r t n e r s ,  t h e  terms of which w i l l  
then govern t he  mass of  i n d i v i d u a l  t r a n s a c t i o n s  t h a t  f o l l o w .  If e i t h e r  
of t h e  above p r a c t i c e s  i s  fo l l owed ,  then  " the  b a t t l e  of  t h e  forms" may be 
avoided.  The f a c t  remains ,  however, t h a t  no t  a l l  b u s i n e s s  d e a l s  a r e  so  
o r g a n i s e d  o r ,  even wher? a company normal ly  ma in t a in s  a system designed 
t o  avo id  a " b a t t l e  of  fo rmst ' ,  a "systems f a i l u r e t 1  may cause  t h e  problem 
t o  a r i s e .  I t  i s  i n  r e s p e c t  o f  t hose  d e a l i n g s  where two s e t c  of  
u n n e g o t i a t e d  terms have been exchanged t h a t  t h i s  paper  iS concerned.  

Law Reform 

7. I n  most c i rcumstances  i t  i s  a n t i c i p a t e d  t h a t  businessmen w i l l  seek 1 
s e t t l e  c o n t r a c t u a l  d i f f i c u l t i e s  by means o t h e r  than  l i t i g a t i o r i .  Where, 
however, r e s o r t  has been mad5 t o  l e g a l  r u l e s  t o  p rov ide  an anst ler ,  l a ck  
o f  c l a r i t y  i n  t h s  law may be an o b s t a c l e  t o  t h e  p r i v a t e  r e s o l u t i o n  of d i :  
p u t e s .  A d d i t i o n a l l y ,  i n  t hose  r e s i d u a l  ca se s  where l e g a l  a c t i o n  is  taker 
i t  may be argued t h a t  t h e  law a t  p r e s e n t  does n o t  p rov ide  an a p p r o p r i a t e  
answer f o r  the  I 1 b a t t l e  o f  t h e  forms" problem. O f  t h e  p o t e n t i a l  l e g a l  
s o l u t i o n s  c u r r e n t l y  a v a i l a b l e ,  it may be asked whether i t  i s  reasonable  
e i t h e r  t h a t  no c o n t r a c t  should  be recognised  a t  a l l ,  even a f t e r  p & r t i e s  
have a c t e d  and r e l i e d  on t h e r e  being a  c o n t r a c t ,  o r  t h a t  one p a r t y ' s  sma 
p r i n t  terms should p r e v a i l  e x c l u s i v e l y  a s  t he  terms of a c o n t r a e ~ ,when 
this may never  have been t h e  i n t e n t i o n  o f  t he  o t h e r  p a r r y  - indeed h i s  o7 
s t a n d a r d  terms w i l l  p robably  have s t a r e d  t h e  c o n t r a r y  i n t e n t i o n  i n  L O  
u n c e r t a i n  manner. A more balanced r e s u l t ,  which could at temp^ TO remove 
t h e  p o t e n t i a l  u n c e r t a i n t i e s  and i n j u s t i c e  a s s o c i a t e d  wi th  bc ing  deemed tl 
have accep ted  ano the r  p a r t y ' s  terms on l o s i n g  a " b a t t l e  o f  t h e  iorrnsf ' ,  
may appear  d e s i r a b l e .  Accordingly ,  i t  i s  suggested t h a t  i t  may b e  



p o s s i b l e  t o  adap t  t h e  e x i s t i n g  t h e o r y  of  t h e  law t o  pr.ovide a more even-
handed s o l u t i o n  f o r  t h i s  problem and ,  at '  the  same t ime ,  t o  maximize 
wherever p o s s i b l e  t h e  e f f e c t  of  such  a c t u a l  agreement a s  may be shown t o  
e x i s t  between t r a n s a c t i n g  p a r t i e s .  

8. I n  e s s e n c e ,  the '  above p roposa l  would invo lve  t h e  c o u r t s  be ing  a b l e  
t o  examine t h e  communications of  bo th  p a r t i e s  i n  a " b a t t l e  o f  t h e  fo rms t t .  
The l a w  cou ld  recognise  and g ive  e f f e c t  t o  such agreement a s  may be 
proved t o  e x i s t  between p a r t i e s ,  b u t  a t  t h e  same t ime t h e  c o u r t s  cou ld  
be r e q u i r e d  t o  d i s coun t  s t a n d a r d  te rms  where t h e r e  were m a t e r i a l  
d i f f e r e n c e s  between t h e  two s e t s  o f  forms.  The c o u r t s  could  a l s o  supp ly  
such a d d i t i o n a l  terms ( imp l i ed  under  l a w  o r  t h e  custom of t h e  t r a d e )  a s  
might be n e c e s s a r y  t o  g i v e  a c o n t r a c t  p rope r  e f f e c t ,  o r ,  a s  an  a l t e r n a t i v l  
a s  might  be reasonable  i n  t h e  c i r cums tances  o f  t h e  t r a n s a c t i o n .  

9.  A supplementary  measure cou ld  a l s o  i nc lude  p r o v i s i o n  whereby i f  the r l  
were d i f f e r e n c e s  between an o f f e r  and a purpor ted  accep tance ,  b u t  t h e  
d i f f e r e n c e s  d i d  n o t  appear  t o  be l t m a t e r i , a l l l ,  and t h e  o f f e r o r  d i d  n o t  
o b j e c t  t o  them, a c o n t r a c t  would come i n t o  e x i s t e n c e  whose te rms  would 
be t h o s e  o f  t h e  o f f e r  as modif ied  by t h e  accep tance .  A non-exhaust ive  
d e f i n i t i o n ,  o r  a s e t  o f  g u i d e l i n e s ,  of  what r e s p e c t i v e l y  would o r  cou ld  
c o n s t i t u t e  a "ma te r i a l "  d i f f e r e n c e  cou ld  be i nc luded  i n  any p o t e n t i a l  law 
reform measure.  

10. Any l e g i s l a t i v e  p r o v i s i o n  cou ld  be s t a t e d  i n  broad terms and cou ld  
app.ly t o  c o n t r a c t  fo rmat ion  i n  g e n e r a l  wi thout  t he  need t o  r e f e r  
s p e c i f i c a l l y  t o  t h e  u se  of s t a n d a r d  term bus ines s  forms.  The p r o v i s i o n a l  
p r o p o s a l s  f o r  l a w  reform,  i f  implemented, should  n o t  change a  l a w y e r ' s  
adv ice  r e g a r d i n g  the  way i n  which a c o n t r a c t  should  be concluded i f  a 
businessman wishes  h i s  terms t o  govern h i s  t r a n s a c t i o n s ,  r a t h e r  t h e y  a r e  
des igned  t o  p rov ide  
a r i s e s .  

a j u s t  means f o r  d i s p u t e  r e s o l u t i o n  when t h e  need . 

P r o v i s i o n a l  P roposa l s  

11. The p r o v i s i o n a l  p roposa l s  f o r  l a w  reform s t a t e d  i n  g e n e r a l  t e rms  a r e  
a s  f o l l o w s :  

1. S u b j e c t  t o  t h e  fo l l owing  proposed r u l e s  no a l t e r a t i o n  should  
be made t o  t h e  p r e s e n t  r u l e  t h a t  an accep tance ,  i f  i t  i s  e f f e c t i v e l b  
t o  conclude a c o n t r a c t ,  should  meet t h e  terms of t h e  o f f e r .  

( A )  	 Where t h e r e  a r e  d i f f e r e n c e s  'between t h e  t e rms  of an  o f f e r  and 
t h o s e  of a pu rpo r t ed  accep tance  o f  i t ,  b u t  i t  i s  r ea sonab le  t o  
i n f e r  from t h e  conduct of t h e  p a r t i e s  t h a t  t h e y  s h a r e  an 
assumption t h a t  a c o n t r a c t  between them h a s  been conc luded ,  
a c o n t r a c t  should  be deemed t o  have come i n t o  e x i s t e n c e .  The 
te rms  of t h e  c o n t r a c t  shou ld  be t hose  t e rms  upon which t h e  
p a r t i e s  have agreed t o g e t h e r  wi th:  

( f i r s t  a l t e r n a t i v e )  such o t h e r  terms a s  may be n e c e s s a r y  t o  
g i v e  t h e  c o n t r a c t  p rope r  e f f e c t ;  o r  

( second  a l t e r n a t i v e )  such  o t h e r  terms a s  may be r e a s o n a b l e .  

For t h e  purposes  of  e i t h e r  a l t e r n a t i v e  r e g a r d  s h a l l  be hzd t o :  

(i) 	t h e  w r i t i n g s  o r  o t h e r  communications of  t h e  p a r t i e s ;  



(ii) t h e  conduct of  t h e  p a r t i e s ;  and 

(iii) such terms a s  may be impl ied by law. 

( B )  	 Where t h e  pu rpo r t ed  acceptance of  an o f f e r  c o n t a i n s  a d d i t i o n a l  
o r  d i f f e r e n t  terms which do n o t  m a t e r i a l l y  a l t e r  t h e  t e r n s  
of  the  o f f e r  t h a t  acceptance should  e f f e c t i v e l y  conclude a 
c o n t r a c t  u n l e s s  t he  o f f e r o r  o b j e c t s  t o  t hose  terms wi thout  
undue de lay .  I n  t h i s  ca se  t h e  terms of t h e  c o n t r a c t  would 
be  t h e  terms of t h e  o f f e r  as modif ied  by t h e  terms of  t h e  
accep tance .  

( F i r s t  Opt ion)  

For  t h e  purposes  of p r o p o s i t i o n  (B )  i n  dec id ing  whether an 
a d d i t i o n a l  o r  d i f f e r e n t  term c o n s t i t u t e s  a  m a t e r i a l  a l t e r a t i o n  
of  t h e  terms o f  t h e  o f f e r ,  r e g a r d  s h a l l  be had i n  p a r t i c u l a r  
t o  t h e  p r i c e ,  t h e  method o f  payment, t h e  q u a l i t y  o r  q u a n t i t y  
o f  goods, t h e  p l a c e  and t ime of  d e l i v e r y  of goods,  t h e  t ime 
and manner f o r  t h e  p r o v i s i o n  o f  s e r v i c e s ,  t h e  e x t e n t  of one 
p a r t y ' s  l i a b i l i t y  t o  t h e  o t h e r ,  t h e  cho ice  of law a p p l i c a b l e  
and t h e  mode of  s e t t l e m e n t  of d i s p u t e s .  

(Second Opt ion)  

For  t h e  purposes  of p r o p o s i t i o n  ( B )  any a d d i t i o n a l  o r  
d i f f e r e n t  term r e l a t i n g  t o  t h e  p r i c e ,  method of  payment, t h e  
q u a l i t y  o r  q u a n t i t y  o f  goods,  t h e  time and manner f o r  the 
p r o v i s i o n  of s e r v i c e s ,  t h e  e x t e n t  of  one p a r t y ' s  l i a b i l i t y  t o  
t h e  o t h e r ,  t h e  cho ice  of  l a w  a p p l i c a b l e  and t h e  mode of 
s e t t l e m e n t  of  d i s p u t e s  should  be deemed t o  " m a t e r i a l l y  a l t e r "  
t h e  terms of t h e  o f f e r .  Th is  r u l e ,  however, would n o t  
p r e j u d i c e  t h e  r i g h t  of  t h e  c o u r t  t o  ho ld  i n  t h e  c i rcumstances  
o f  t h e  case  t h a t  any o t h e r  term of a  pu rpo r t ed  accep tance  
would m a t e r i a l l y  a l t e r  t h e  terms of  t he  o f f e r .  

2.  Where t he  above proposed r u l e s  would app ly  any te rms  i n  t h e  
w r i t i n g s  o r  o t h e r  cornmunications of any p a r t y  which p u r p o r t s  t o  
n e g a t i v e  o r  vary  , the  e f f e c t  of t h e s e  r u l e s  should  be vo id .  

3 .  For the purposes  of t h e  above proposed r u l e s  t h e  term tlconduc 
s h o u l d  be taken t o  i nc lude  s i l e n c e  on t h e  p a r t  of one p a r t y  i n  t h e  
knowledge of a c t i n g s  on t h e  p a r t  of  the  o t h e r  whLch a r e  r e f e r a b l e  
t o  a n  assumption by t h a t  o t h e r  t h a t .  a c o n t r a c t  . ha s  been concluded 
between them. 

1 2 .  Any p r o v i s i o n  on t h e s e  m a t t e r s  would, of c o u r s e ,  r e q u i r e  t o  be 
t r a n s l a t e d  i n t o  s t a t u t o r y  form i n  a d r a f t  B i l l .  

QUESTIONS FOR CONSULTEES 

13. (1) D o  you approve o f  t h e  p r o v i s i o n a l  p r o p o s a l s  o u t l i n e d  
i n  paragraph 11above? 

( 2 )  If your answer t o  t h e  f i r s t  ques t i on  i s  wholly o r  p a r t i a l l y  
i n  t h e  n e g a t i v e ,  what a1t e r n a t i v e  approach do you sugges t  



should  be adopted? Where a p r e f e r r e d  o p t i o n  h a s  been s t a t e d  
comment would a l s o  be welcome * i n  r e s p e c t  o f  t h e  o p t i o n  n o t  
s e l e c t e d .  

( 3 )  	 Do you c o n s i d e r  t h a t  t h e r e  a r e  any t y p e s  of c o n t r a c t s  i n  
r e s p e c t  o f  which any of t h e  above proposed r u l e s  would be 
i n a p p r o p r i a t e ?  

4 	 Are t h e r e  any f u r t h e r  o b s e r v a t i o n s  you would c a r e  t o  make? 

NOTE: Th i s  paper  is s e t  ou t  i n  gene ra l  t e rms  and c o n s u l t e e s  may a l s o  
wish t o  d i s c u s s  t h i s  m a t t e r  wi th  t h e i r  l awyers  be fo re  s u b m i t t i n g  
comments; For t h o s e  purposes ,  an a d d i t i o n a l  paper  w i t h  f u r t h e r  l e g a l  
a n a l y s i s  and d i s c u s s i o n  i s  a t t a c h e d .  The Commission would be g r a t e f u l  
i f  comments were submi t ted  as soon a s  p o s s i b l e  and n o t  l a t e r  t h a n  
31 May 1982. 

These pape r s  a r e  r e l e a s e d  f o r  comment and c r i t i c i s m  and do n o t  
r e p r e s e n t  t h e  f i n a l  views o f  t h e  S c o t t i s h  Law Commission. A l l  comments 
should be addressed  t o :  

J C Mul l in  Esq 

S c o t t i s h  Law Commission 

140 Causewayside 

Edinburgh EH9 1PR 


(Telephone:  031-668-2131) 
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I N T R O D U C T I O N  

The Problem 

l .  The S c o t t i s h  Law Commission i s  c u r r e n t l y  engaged i n  t h e  p repa ra -  
t i o n  of  a r e p o r t  on t h e  law of c o n t r a c t  fo rmat ion  and i t s  re form ( s e e  
S.L.C. C o n s u l t a t i v e  Memoranda Nos. 34 t o  39 and i n  p a r t i c u l a r  
Memorandum No. 3 6 ) .  Following t h e  g e n e r a l  c o n s u l t a t i o n  on t h i s  a r e a  
o f  law, one s p e c i f i c  problem of c o n t r a c t  f o rma t ion  has  been brought  
t o  t h e  Commission's a t t e n t i o n  fo l l owing  t h e  Eng l i sh  Court  o f  Appeal 
c a s e  o f  B u t l e r  Machine Tool Co. L td .  v .  Ex-Cell-0 C o r p o r a t i o n . 1  The 
problem t h e r e  h i g h l i g h t e d  i s  popularly r e f e r r e d  t o  as " t h e  b a t t l e  of 
t h e  forms" and can a r i s e  when two p a r t i e s  have agreed  on c e r t a i n  b a s i c  
terms f o r  a t r a n s a c t i o n ,  bu t  have n o t  s p e c i f i c a l l y  n e g o t i a t e d  a l l  t h e  
d e t a i l e d  terms of a c o n t r a c t ,  having r eached  t h i s  l i m i t e d  s t a t e  of  
agreement through t h e  exchange of b u s i n e s s  forms,  on t h e  f r o n t  of 
which a r e  t h e  agreed b a s i c  terms f o r  t h e  p a r t i c u l a r  t r a n s a c t i o n ,  b u t  
on t h e  r e v e r s e  of which a r e  t h e i r  r e s p e c t i v e  p r i n t e d  s t a n d a r d  t e rms  o f  
c o n t r a c t .  These p a r t i e s  may cons ide r  t h a t  they  have concluded .a 
c o n t r a c t  b u t ,  a s  more o f t e n  than  n o t  t h e r e  w i l l  be a c o n f l i c t  between 
t h e  p r i n t e d  te rms  of t h e  exchanged s t a n d a r d  forms,  o r  t h e  p u r p o r t e d  
acceptance w i l l  a t  l e a s t  i nc lude  te rms  a d d i t i o n a l  t o  t h a s e  o r i g i n a l l y  
o f f e r e d ,  t h e  law w i l l  p robab ly  n o t  be a b l e  t o  suppor t  t h e  p a r t i e s  i n  
t h e i r  b e l i e f  - i . e .  t h e r e  w i l l  be no l e g a l l y  b ind ing  c o n t r a c t  a t  t h a t  
t ime .  Where t h e  p a r t i e s  proceed t o  a c t  as i f  t h e r e  were a c o n t r a c t  i n  
e x i s t e n c e ,  a c o n t r a c t  may then  come i n t o  be ing  - bu t  on t e r m s  which 
may be very  d i f f e r e n t  from those  a n t i c i p a t e d  c e r t a i n l y  by one ,  i f  n o t  
b o t h ,  of  t h e  p a r t i e s ,  a s  w i l l  be e x p l a i n e d .  This a s p e c t  of t h e  l a w  w a s  
d i s c u s s e d  i n  Memorandum No. 36,  a t  pa rag raphs  29 t o  31,  b u t  i n  l i g h t  af 
l e g a l  developments s i n c e  t hen  t h e  Commission has  dec ided  t h a t  f u r t h e r  
c o n s u l t a t i o n  should  t ake  p l a c e  r e g a r d i n g  new p r o v i s i o n a l  p r o p o s a l s  
concerned w i t h  tile " b a t t l e  of t h e  formsH problem. 

2 .  The g e n e r a l  r u l e  of t h e  law, a t  p r e s e n t ,  is t h a t  f o r  a n  a c e  t a n c e  
t o  be e f f e c t i v e  i t  must p r e c i s e l y  meet t h e  terms o f  t h e  o f f e r .  !he 
s imple  exchange of c o n f l i c t i n g  s t a n d a r d  forms w i l l  n o t ,  of  i t s e l f ,  

'[l9791 1 W . L . R .  401 ( a l s o  [l9791 1 A l l  E . R .  9 6 5 ) .  

' ~ e l l l s  P r i n c i p l e s  ( 4 t h  edn . )  77; B e l l  Commentaries ( 7 t h  edn . ,  ed .  
McLaren) I ,  344; and see  Johnston v.  -.-Clark  (1855) 1 8 D  70. T h i s  r u l e  
i s  q u a l i f i e d  t o  t he  e x t e n t  t h a t  where t h e  new term which t h e  accep tance  
s eeks  t o  i n t roduce  is  one which t h e  law would i n  any e v e n t  imply its 
e x p r e s s i o n  i n  the  acceptance w i l l  n o t  p r even t  z c o ~ t r a c t ' s  coming 
i n t o  e x i s t e n c e .  See Ersk ine  v.  Glendinning (1871) 9M 656 a t  p .  659 
per Lord P r e s i d e n t  I n g l i s .  

-9 
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I 

t h e r e f o r e  produce a l e g a l l y  b ind ing  c o n t r a c t , '  a l b e i t  t h a t  t h e  p a r t i e s  
involved may ha,ve i n t ended  t o  conclude a d e a l .  

3 .  The t r a n s a c t i n g  p a r t i e s  may, n o n e t h e l e s s ,  s h a r e  a common b e l i e f  
t h a t  a c o n t r a c t  o f  2 p a r t i z ~ l a r  k ind i s  i n  e x i s t e n c e  and a c t  on t h a t  
b a s i s ,  a-lthough each would probably  have i n  mind a c o n t r a c t  concluded on 
h i s  own te rms .  Conduct of t h i s  n a t u r e  may be cons t rued  as a n  impl ied  
acceptance of  t h e  l a s t  form exehanged between t h e  p a r t i e s  and t h e  law 
may then recognise  and give  e f f e c t  t o  a c o n t r a c t  on t h o s e  t e rms .  The 
terms of t he  c o n t r a c t  would be those  of on ly  one p a r t y ,  however, i . e .  
those  of  t h e  p a r t y  f i r i n g  t he  " l a s t  s h o t "  i n  t h e  " b a t t l e  o f  t h e  formsI1, 
even a l though t h e  o t h e r  p a r t y  may never  have i n t ended  t h i s  and d e s p i t e  
t h e  f a c t  t h a t  he w i l l  have p re sen t ed  h i s  s t a n d a r d  t e r m s  f i r s t ,  which may 
even have inc luded  a c l ause  such a s :  

"Cont rac t s  a r e  made wi th  and o r d e r s  a r e  accep t ed  by t h e  
Zompany on ly  upon and s u b j e c t  t o  t h e  company's c o n d i t i o n s  of  
t ende r  and c o n t r a c t  a s  s t a t e d  h e r e i n .  Unless  e x p r e s s l y  
accepted i n  w r i t i n g  by t h e  company, any v a r i a t i o n s ,  q u a l i f i c a t i o n s  
o r  exc lus ions  of any c f  t h e s e  c o n d i t i o n s  s h a l l  be  i n v a l i d  and 
i n o p e r a t i v e .  The p l ac ing  of an o r d e r  w i t h  t h e  company w i l l  
c o n s t i t u t e  accep tance  of t h e s e  terms by t h e  customer  and t h e s e  
terms s h a l l  govern a l l  work done, goods s u p p l i e d  and s e r v i c e s  
rendered by t h e  company." 

~t law, a communication which does no t  meet t h e  t e rms  of  t h e  o f f e r  w i l l  
c o n s t i t u t e  a coun te r -o f f e r  and a  r e j e c t i o n  of t h e  o f f e r  which t he reby  
w i l l  cease  t o  have e f f e c t .  It  w i l l  t hen  be t h e  c o u n t e r - o f f e r ,  and n o t  
t he  o r i g i n a l  o f f e r ,  which w i l $  be open f o r  a c c e y ~ a n c e ,  and accep tance  
may be i n f e r r e d  from conduct .  

4 .  An example of  t h e  above-noted a n a l y s i s . c a n  be s e e n  i n  t h e  un repo r t ed  
S c o t t i s h  case  of C h i l t o n  Bros. Ltd.  v .  S .  Eker Ltd  ( 8 t h  J u l y  1980, 
Outer House, Lord G r i e v e ) .  There,  fo l lowing  a t e l ephone  c o n v e r s a t i o n ,  a  
s u p p l i e r  of f a b r i c  s e n t  t o  i t s  customer an o r d e r  form, a l r e a d y  completed 
regard ing  t h e  d e t a i l s  of t he  o r d e r  t o  be made b u t  r e q u i r i n g  t h e  customer 
t o  acknowledge t h a t  t h e  p l ac ing  of the  o r d e r  and the  s u p p l i e r t s  
acceptance t h e r e o f  should  be s u b j e c t  t o  t h e  s t a n d a r d  t e rms  on t h e  r e v e r s e  
s i d e  of t h e  o r d e r  form. This cond i t i on  was con ta ined  i n  t h e  body o f  t h e  
o r d e r  form i t s e l f  and a l s o  i n  a t e a r -o f f  acknowledgement s l i p  which w a s  
t o  be s igned  by bo th  t h e  customer and,  i n  t u r n ,  t h e  s u p p l i e r .  The s l i p  
read:  

"We acknowledge t h a t  our  p l ac ing  of t h i s  o r d e r  and your  
acceptance t he reo f  s h a l l  be s u b j e c t  t o  t h e  t e rms  and c o n d i t i o n s  
appear ing on t h e  r eve r se  of t h i s  o r d e r ,  which t e r m s  and 
cond i t i ons  have been s p e c i f i c a l l y  drawn t o  our  a t t e n t i o n . "  

The customer ignored  t h i s  o r d e r  form and i n s t e a d  s e n t  h i s  own o r d e r  
asking f o r  d e l i v e r y  of  the  f a b r i c .  No c o n d i t i o n s  were a t t a c h e d  t o  t h i s  
o rde r  o t h e r  than one on the  f r o n t  of t h e  form which s t a t e d  t h a t  t ime w a s  
t o  be of  t h e  e s sence .  This p rov i s ion  c o n f l i c t e d  w i t h  c e r t a i n  of  t h e  

Wylie & Lochhead McElroy & Scns 

'see a l s o ,  ~ l t h o u g h  i n  a  d i f f e r e n t  c o n t e x t ,  t h e  ca se  o f  Colquhoun v.  
Wilson 's  T r s .  (1860)  2 2 D . 1 0 3 5 .  
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s t a n d a r d  t e rms  of t h e  s u p p l i e r ,  b u t  t h e  s u p p l i e r ,  n o n e t h e l e s s ,  
d i s p a t c h e d  t h e  f a b r i c .  The Lord O r d i n a r y - ( G r i e v e )  a n a l y s e d  t h e  s i t u a t i o n  
as f o l l o w s : l  

I N . .  .. . t h e  cir :urnstances h e r e  i n  my o p i n i o n  f a l l  t o  be r e g a r d e d  
as t h e  making of  an o f f e r  by t h e  p u r s u e r s  on c e r t a i n  conditions beLng 
met by a  c o u n t e r  o f f e r  by t h e  d e f e n d e r s  which d i d  n o t  a c z e p t  a n y  
of  t h e s e  c o n d i t i o n s  b u t  imposed one o f  t h e i r  own, namely  t h a t  
t ime was o f  t h e  e s s e n c e  o f  t h e  c o n t r a c t ,  which s t r u c k  d i r e c t l y  a t  
some cf t h e  c o n d i t i o n s  i n  t h o s e  p roposed  by t h e  p u r s u e r s .  The 
p u r s u e r s  made an o f f e r  t o  s u p p l y  goods on c e r t a i n  c o n d i t i o n s ,  t h e  
d e f e n d e r s  met t h e i r  o f f e r  by an  o r d e r  t o  s u p p l y  t h e s e  goods  on 
d i f f e r e n t  c o n d i t i o n s  and f o l l o w i n g  t h a t  o r d e r  t h e  goods  were 
s u p p l i e d ,  t h u s  c o m p l e t i n g  t h e  c o n t r a c t  (Gloag  on C o n t r a c t  2nd e d .  
page 2 6 ) .  

A c o n t r a c t  was t h u s  r e c o g n i s e d  t o  have  been  c o n c l u d e d ,  b u t  o n  t h e  l i m i t e d  
t e rms  of  t h e  cus tomer  who had f i r e d  " t h e  l a s t  s h o t "  w i t h  h i s  own s i m p l e  
o r d e r .  

5 .  A l t e r n a t i v e l y ,  a c o u r t  might  be p r e p a r e d  t o  r e c o g n i s e  a binci ing conkac 
f o l l o w i n g  a " b a t t l e  of fornrs" ,  i f  agreemen5 was a t  l e a s t  e v i d e n t  i n  
r e s p e c t  o f  p r imary  c o n t r a c t u a l  o b l i g a t i o n s  be tween  t r a n s a c t i n g  p a r t i e s ,  
even a l t h o u g h  c o n s e n s u s  may s t i l l  be l a c k i n g  r e g a r d i n g  s e c o n d a r y  
o b l i g a t i o n s  p r e s e n t e d  by  e a c h  p a r t y ,  most o f  which w i l l  p r o b a b l y  be  
c o n t a i n e d  i n  t h e i r  p r i n t e d  s t a n d a r d  t e r m s .  The c o u r t  m i g h t  t h e n  
d i s r e g a r d  t h o s e  t e r m s  on which t h e r e  w a s  no ag reemen t  and  i n s t e a d  i m p l y  
such  secondar*y o b l i g a t i o n s  a s  t h e  l a w  might  be  a b l e  t o  p r o v i d e ,  wh ich ,  
GC c o u r s e ,  might  be d i f f e r e n t  from t h o s e  o r i g i n a l l y  p r e s e n t e d  by e i t h e r  
p a r t y .  Indeed  e x i s t i n g  s t a t u t e  o r  common law may b e  u n a b l e  t o  s u p p l y  
i m p l i e d  t e rms  i n  r e s p e c t  o f  a l l  m a t t e r s  on which  t h e r e  h a s  b e e n  a 
c o n f l i c t  o f  t e r m s .  The c o u r t  would p r o b a b l y  o n l y  b e  p r e p a r e d  t o  a d o p t  
t h e  above approach  i f  i t  were s a t i s f i e d  t h a t  t h e  c o n d u c t  o f  t h e  t r a n s -
a c t i n g  p a r t i e s  w a s  such  as cou ld  p r o v i d e  e v i d e n c e  t o  p r o v e  t h a t  t h e  
p a r t i e s  had a t  l e a s t  r e a c h e d  agreement  on t h e  b a s i c  t e r m s  o f  a 
p a r t i c u l a r  c o n t r a c t .  Gloa,g h a s  d e s c r i b e d  t h i s  as a l e s s  u s u a l  form o f  
r a i  i n t e r v e n t u s 3  b u t  h a s  a l s o  n o t e d  t h a t  t h e  c o u r t s  may n o t  a l w l y s  b e  

' ~ tpages  7 and 8 of t h e  judgement.  An a l t e r n a t i v e  a n a l y s i s  migh t  h a v e  
been ,  i t  i s  r e s p e c t f u l l y  s u g g e s t e d ,  t h a t  t h e  s u p p l i e r  h a d  m e r e l y  t e n d e r e d  
t o  h i s  cus tomer  t h e  d r a f t  o f  an  o f f e r  ( a l b e i t  t h a t  i t  would  be  a n  o f f e r  
couched i n  t e r m s  p r e p a r e d  by t h e  i n t e n d e d  o f f e r e e )  which  t h e  c u s t o m e r  
could  t h e n  d i s p a t c h  as a n  o f f e r  f o r  a c c e p t a n c e  by t h e  s u p p l i e r .  
Fol lowing t h i s  argument i t  cou ld  be s t a t e d  t h a t  t h e  c u s t o m e r  i g n o r e d  t h e  
d r a f t  o f f e r  and i n s t e a d  s u b m i t t e d  h i s  own o f f e r  which  i n  t u r n  w a s  acceptec 
by t h e  s u p p l i e r .  T h i s  p a r t i c u l a r  a n a l y s i s  would n ~ tshow t h e  c a s e  t o  
be a c l a s s i c  example o f  a " b a t t l e  o f  t h e  f o r m s t t ,  b u t  i t  c a n . b e  s e e n  
t h a t  examples o f  s u c h  problems c o u l d  e a s i l y  a r i s e .  

*"pr imary  o b l i g a t i o n s "  b e i n g  used  i n  t h e  s e n s e  o f  t h o s e  t e r m s  i n  r e s p e c t  
of which agreement  i s  e s s e n t i a l  f o r  t h e  c r e a t i o n  o f  a , p a r t i c u l a r  
c o n t r a c t .  What a r e  e s s e n t i a l  t e rms  may v a r y  d e p e n d i n g  o n  t h e  n a t u r e  
of the c o n t r a c t  i t s e l f  and i t s  p a r t i c u l a r  c i r c u m s t a n c e s ,  s e e  
K & J Dempster v .  Motherwel l  Br idge  and E n g i n e e r i n g  C o .  1 9 6 4  S . C .  308. 

3 ~ e eGloag on C o n t r a c t  2nd e d n . ,  p.  46 .  



pr'epared t o  recognise  a c o n t r a c t  by t h i s  rxeans 1 . Where no c o n t r a c t  i s  
r ecogn i sed ,  but  where a p a r t y  has  c a r r i e d  o u t  work a t  h i s  expense f o r  
t h e  b e n e f i t  o f  a n o t h e r ,  and h a s  no t  in tended  t o  do so  r a t u i t o u s l y ,  he  
may f i n d  r e l i e f  i n  t h e  e q u i t a b l e  remedy of recompense.5 When a c la im 
f o r  recompense is made where nc c la im under c o n t r a c t  would be competent ,  
t h e  amount of recompense w i l l  be c a l c u l a t e d  on a quantum l u c r a t u s  b a s i s ,  
whereas a claim under  c o n t r a s t  would be a s se s sed  quantum m e r u i t .  These 
two d i f f e r e n t  methods of e a l ~ u l a t i o n ,i f  app l i ed  i n  r e s p e c t  o f  t h e  same 
performance,  may produce s u b s t a n t i a l l y  d i f f e r e n t  r e s u l t s .  

(b), Need f o r  Law Reform 

6 .  A lawyer might be tempted t o  cons ide r  t h a t  any l e g a l  problems 
a r i s i n g  f o r  t h e  businessman i n  t h i s  con tex t  a r e  t hose  o f  h i s  own c r e a t i o n ,  
i n  t h a t  he should have beer- a b l e  t o  conclude a c o n t r a c t  on agreed  t e rms ,  
and a t  t h e  same time s a t i s f y  t he  t r a d i t i o n a l  l e g a l  r u l e s  of c o n t r a c t  
fo rmat ion .  I t  may be worth a sk ing ,  however, whether t h e  demands of t h e  
l a w  and l e g a l  p r a c t i c e  a r e  e i t h e r  r e a l i s t i c  o r  r ea sonab le  f o r  those  
commercial s i t u a t i o n s  where " b a t t l e  o f  t h e  forms" problems a r e  l i k e l y  t o  
a r i s e .  I t  may be t h a t  i t  i s  the  law i t s e l f  which r e q u i r e s  reform.  

7 .  Indeed i t  would appear  t h a t  under e x i s t i n g  common law i t  i s  n o t  
c l e a r  whether, fo1.lowing a " b a t t l e  of  formst1 and r e l a t e d  conduct  by t h e  
p a r t i e s  concerned,  a c o u r t  would hold  t h a t :  

( a )  	 t h e r e  w a s  no c o n t r a c t ;  

( b )  	 t h e r e  was a c o n t r a c t ,  bu t  based e n t i r e l y  on t h e  t e rms  
l a s t  p r e s e n t e d ;  

( c )  	 t h e r e  was a c o n t r a c t  whose terms would be t h o s e  on 
which t h e  p a r t i e s  were agreed ,  d i s r e g a r d i n g  t h o s e  on which 
t h e r e  was no agreement,  t h e  c o u r t  supply ing  such  a d d i t i o n a l  
terms a s  t h e  l a w  may be capable  o f  p rov id ing .  

' see Wight v .  Newton -1911 S . C .  762 where t h e  Second D i v i s i o n  of t he  
Court of Sess ion was p repz red  t o  recognise  a  b ind ing  c o n t r a c t ,  even 
a l though t h e r e  remained d i s p u t e  between t h e  c o n t r a c t i n g  p a r t i e s  o v e r  
c e r t a i n  secondary o b l i g a t i o n s .  The c o u r t  d e l e t e d  t he  c o n f l i c t i n g  
terms and t h e  p a r t i e s 1  r i g h t s  were l e f t  t o  be determined acco rd ing  t o  
t h e  common law, t o  t h e  e x t e n t  t h a t  t h a t  was p o s s i b l e .  Bu t  c f .  
Buchanan v .  Duke of Hamilton (1878) 5 R  ( H . L . )  69 where a s imilar  
f a c t u a l  s i t u a t i o n  ob t a ined  and the  House of Lords h e l d  t h a t  no c o n t r a c t  
had been concluded. Gloag s t a t e s  of those  c a s e s  (S . c i t . ,  p .  47, n . 3  
l ' . . .  i t  i s  submit ted  t h a t  no d i s t i n c t i o n  i s  p o s s i b l e ,  e x c e p t  on t h e  
f o o t i n g  t h a t  i n  t h i s  branch of the  l aw ' each  case  must  depend on i ts  
own ci rcumstances  . l '  

* s e e  Lawrence Bui ld ing  C O  L td  v .  Lanark County Council  1979 S.L.T. P .  
! 
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The l a s t  of t he se  p o s s i b i l i t i e s  may have r e s t r i c t e d  a p p l i c a t i o n 1  and 
i n  r e s p e c t  of t he  f i r s t  two i t  coc ld  be argued t h a t  i n  such c i r c u m s t a n c e s  
a c o u r t  should not  be c o n s t r a i n e d  t o  conclude,  a s  t r a d i t i o n a l  a n a l y s i s  
might  f o r c e  i t  t o  do,  e i t h e r  t h a t  t h e r e  i s  no c o n t r a c t  o r ,  if t h e r e  is ,  
t h a t  i t  should be based e x c l u s i v e l y  on t h e  s t a n d a r d  te rms  of one p a r t y  
a lone  - e s p e c i a l l y  when t h e  o t h e r  p a r t y ' s  s t anda rd  form may i t s e l f  have 
e x p r e s s l y  sought t o  exc lude  t h e  a p p l i c a t i o n  of any o t h e r  t e rms  and when 
t h e r e  has  been no s t r o n g e r  ev idence ,  o t h e r  than t h a t  of s i l e n t  conduc t ,  
t o  s u g g e s t  a  new and c o n t r a r y  i n t e n t i o n  t o  t h a t  o r i g i n a l l y  exp re s sed .  2 

8 .  Demands f o r  reform of t h i s  a r e a  of law were made i n  two r e l a t i v e l y  
r e c e n t  a r t i c l e s  i n  t h e  J o u r n a l  of t h e  Law Soc ie ty  of  S c o t l a n d ,  where it 
i s  argued that :3 .  

"Without doubt,  t h i s  i s  a  m a t t e r  i n  which l e g i s l a t i v e  
i n t e r v e n t i o n  i s  u r g e n t  and would be welcome and,  ' a b s t r u s e '  as t h e  
problems oc a  b a t t l e  o f  forms may be ,  t hey  s t i l l  r e q u i r e  an 
answer. 

I t  may indeed be p o s s i b i z  f o r  t h e  law t o  be adapted t o  d e a l  w i t h  t h e s e  
problems which a r e  l i k e l y  t o  a r i s e  i n  commercial p r a c t i c e  and t a  p r o v i d e  
some means o f  r e s o l v i n g  d i f f e r e n c e s  between t r a n s a c t i n g  p a r t i e s  which 
may be j u s t  f o r  both  of them. Law reform wi th  t h a t  o b j e c t i v e  need n o t  
a f f e c t  commercial p r a c t i c e  i t s e l f ,  bu t  r a t h e r  could  introd!lce r u l e s  t o  
respond t o  t h a t  p r a c t i c e .  

9 .  Before cons ider ing  any p r o v i s i o n a l  p roposa l s  f o r  l a w  r e fo rm,  the  
c o n t e x t  of t he  problem and comparative law sou rces  w i l l  be examined. 

l ~ h i sapproach may be l i m i t e d  t o  s i t u a t i o n s  such a s  where t h e  p r imary  
o b l i g a t i o n s  of a  c o n t r a c t  have a l r e a d y  been agreed on betwsen two 
p a r t i e s ,  t a l k i n g  over  t h e  t e lephone  Tor i n s t a n c e ,  and l a t e r  t h e y  
exchange bus iness  forms which r e f l e c t  t h e  same agreement b u t  which 
have c o n f l i c t i n g  s t anda rd  te rms  p r i n t e d  on t h e i r  r e s p e c t i v e  r e v e r s e  
s i d e s .  The o r i g i n a l  agreement may be recognised  and t h e  c o u r t  may 
supp ly  f u r t h e r  terms where t h e s e  a r e  needed,  d i s r e g a r d i n g  t h e  
c o n f l i c t i n g  o r  non-agreed terms o f  bo th  p a r t i e s .  Even i n  s u c h  
c i rcumstances  bu t  where i t  i s  cons ide red ,  however, t h a t  t h e  o r a l  
communications do n o t  i n  themselves  c o n s t i t u t e  a c o n t r a c t ,  t h e  c o u r t  
may i n s t e a d  apply an a n a l y s i s  of o f f e r ,  c o u n t e r - o f f e r ,  and its accep t -
ance through conduct ,  as i t  d i d . i n  t h e  unrepor ted  ca se  of  C h i l t o n  B r o s .  
Ltd v .  S .  Eker Ltd ( s e e  paragraph 4 ,  a n t e ) ,  t h u s  making t h e  
l a s t  s t andard  form d e l i v e r e d ,  o r  t h e  " l a s t  s h o t 1 ' ,  t h e  d e c i s i v e  e lement  
i n  a " b a t t l e  of forms".  

'see foo tno t e  1 a t  p .  16  p o s t  

3 ~ h eB a t t l e  of t he  Forms" '1979 J .L.S. 375 a t  p .  377 and "The B a t t l e  
of Forms - P o s t s c r i p t  o r  Epi taph?"  1980 J.L.S.  69 ,bo th  by 
A . D . M .  Fo r t e .  
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( c )  B u s i n e s s  Behaviour - The Contex t  o f  t h e . P r o b l e m  

10. "S tandard  forms" and " s t a n d a r d  te rmst1  may be 
c r e a t e d  and u t i l i s e d  i n  a number o f  d i f f e r e n t  ways and f o r  d i f f e r e n t  
p u r p o s e s .  For i n s t a n c e ,  c e r t a i n  a s s o c i a t i o n s  may produce  s t a n d a r d  
c o n d i t i o n s  of c o n t r a c t  ( e . g .  R . I . B . A .  o r  I.C.E. s t a n d a r d  t e r m s )  f o r  
p a r t i e s  who a r e  l i k e l y  t o  engage r e g u l a r l y  i n  c e r t a i n  t y p e s  o f  c o n t r a c t .  
Such t e r m s  may be i n c o r p o r a t e d  by agreement between p a r t i e s  t o  govern  
t h e  d e t a i l s  of a  p a r t i c u l a r  c o n t r a c t .  A lso ,  p a r t i e s  may themse lves  
n e g o t i a t e  t h e i r  own s t a n d a r d  o r  " o v e r r i d i n g t t  ag reement ,  i n  t h e  absence  
of any a p p r o p r i a t e  p re -p repared  t e r m s ,  t o  r e g u l a t e  a l l  of t h e i r  f u t u r e  
d e a l i n g s ,  i f  a r e g u l a r  c o u r s e  of t r a d i n g  i s  a n t i c i p a t e d .  A l t e r n a t i v e l y ,  
s t a n d a r d  forms may be d r a f t e d  u n i l a t e r a l l y  w i t h  t h e  i n t e n t i o n  t h a t  t h e y  
a l o n e  s h o u l d  govern any c o n t r a c t u a l  r e l a t i o n s h i p s .  I n d e e d  i t  nay n o t  be 
uncommon f o r  one p a r t y  t o  a t t e m p t  t o  impose on a n o t h e r  h i s  own t e r m s  
o r  t h e  s t a n d a r d  te rms of some a s s o c i a t i o n .  These t e r m s  may be p r i n t e d  
i n  f u l l  on a l l  documents p r e s e n t e d  t o  t h e  o t h e r  p a r t y ,  a l t h o u g h  t h i s  may 
n o t  n e c e s s a r i l y  be t h e  c a s e ,  p a r t i c u l a r l y  i f  t h e r e  a r e  a l a r g e  n ~ m b t r  o f  
s t a n d a r d  t e rms ,  and i n s t e a d  t h e y  may be i n t r o d u c e d  by  means o f  a g e n e r a l  
r e f e r e n c e  t o  them on a l l  such  documents .  

11. A l t h o ~ g ha  p a r t y  may s e e k  t h e  s p e c i f i c ,  u n r e s e r v e d  a c d e p t a n e e  o f  
h i s  s t a n d a r d  t e r m s , l  i n  d e a l i n g s  w i t h  o t h e r  commercial e n t e r p r i s e s  t h e  
r e p l y  r e c e i v e d  may i n c l u d e  t h e  o t h e r  p a r t y ' s  own s t a n d a r d  t e r m s  o f  
c o n t r a c t  - a " b a t t l e  of t h e  forms" w i l l  have been s e t  i n  mot ion .  The 
p a r t i e s  may then  e i t h e r  r e s o l v e  t h e i r  d i f f e r e n c e s  by n e g o t i a t i n g  an  
agreement ,  o r  t h e y  may l e a v e  t h e  m a t t e r  unreso lved .  If t h e  l a t t e r  
c o u r s e  i s  i n  f a c t  f o l l o w e d ,  b u t  t h e  p a r t i e s  l a t e r  e n c o u n t e r  d i f f i c u l t i e s  
I n  t h e i r  b u s i n e s s  r e l a t i o n s h i p ,  r e s o r t  may be made t o  c o n t r a c t u a l  t e r m s ,  
and t h e  q u e s t i o n  w i l l  t h e n  a r i s e  a s  t o  whose s t a n d a r d  t e rms  a r e  i n  law 
e f f e ~ t i v e . ~  

1 2 .  I n  r e s p e c t  of b u s i n e s s  p r a c t i c e  r e g a r d i n g  t h e  u s e  of  s t a n d a r d  f o r m s  
i n  c o n t r a c t u a l  d e a l i n g s ,  d i f f e r e n t  e x p e r i e n c e s  have b e e n  r e c o r d e d .  
For example,  on t h e  q u e s t i o n  of t h e  v a l i d i t y  of  c e r t a i n  a s s u m p t i o n s  

' e . g .  See Aluminium I n d u s t r i e  Vaassen BV.  v .  Romalpa Aluminium Ltd .  
E9761 2 A l l  E . R .  552. ,  where t h e  p l a i n t i f f s  had r e q u i r e d  t h e  o r i g i n a l  

p a r t n e r s h i p  they  were t r a d i n g  w i t h  t o  s i g n  a copy o f  t h e i r  g e n e r a l  

c o n d i t i o n s ,  which were d e p o s i t e d  o r  r e g i s t e r e d  w i t h  a l l  d i s t r i c t  o r  

county  c o u r t s  i n  Hol land.  The i n v o i c e s  used i n  b u s i n e s s  had a p r i n t e d
I'epitome" of t h e  g e n e r a l  c o n d i t i o n s  p r i n t e d  on t h e  b a c k .  

2 ~ nexample of  t h e  way i n  which E n g l i s h  c o u r t s  have d e a l t  w i t h  t h i s  
i s s u e  i s  t h e  c a s e  of B . R . S .  v .  C r u t c h l e y  [l9681 1 A l l  E . R .  811 where ,  
o v e r  a course  of d e a l i n g ,  t h e  p l a i n t i f f s 1  d r i v e r s  would n o r m a l l y  hand 
t o  t h e  d e f e n d a n t s  a d e l i v e r y  n o t e  which c o n t a i n e d  t h e  words:  
!%-U goods a r e  c a r r i e d  on t h e  ( p l a i n t i f f s ' )  c o n d i t i o n s  o f  c a r r i a g e ,  
c o p i e s  o f  which can be o b t a i n e d  upon a p p l i c a t i o n  t o  any o f f i c e  of  
t h e  ( p l a i n t i f f s ) " ,  
b u t  i n  t u r n  t h i s  d e l i v e r y  n o t e  would be rubber-stamped by  t h e  d e f e n d a n t s  
w i t h  t h e  words "Received u n d e r  A . V . C .  c o n d i t i o n s " .  The d e l i v e r y  n o t e  
which was cons ide red  t h u s  t o  have been conver ted  i n t o  a r e c e i p t  n o t e  w a s  
handed t o  t h e  p l a i n t i f f s 1  d r i v e r  and he would b r i n g  h i s  l o a d  i n t o  t h e  
warehouse.  I t  was h e l d  t h a t  t h e  d e f e n d a n t s ,  by  s t amping  t h e  d e l i v e r y  
n o t e  made a c o u n t e r - o f f e r  and t h a t  by handing o v e r  t h e  goods the  
p l a i n t i f f s '  d r i v e r ,  on b e h a l f  of t h e  p l a i n t i f f s ,  a c c e p t e d  t h a t  c o u n t e r -
o f f e r " .  (See a l s o  119671 2 A l l  E . R .  785 a t  p .  787 per C a i r n s  J . ) .  



t h a t  businessmen pay no a t t e n t i o n  t o  t h e  f i n e  p r i n t  o f  each o t h e r ' s  
f o rms ,  bu t  i n s t e a d  cons ide r  a c o n t r a c t  t o *  have been concluded whenever 
t h e r e  has  been agreement on t h e  major non-standard terms of t h e  d e a l ,  
one w r i t e r  h a s  no t ed ,  from such e m p i r i c a l  research1  as h a s  been conducted 
i n t o  t h e  m a t t e r  t h a t : 2  

' l . . .  t h e r e  i s  no empi r i ca l  ev idence  i n  England t o  s u p p o r t  
t h e s e  assumptions and t h e  on ly  evidence e x i s t i n g  s u g g e s t s  t h e i r  
f a l s i t y .  Beale and Dugdale i n t e rv i ewed  r e p r e s e n t a t i v e s  o f  
1 9  f i r m s  of eng ineer ing  manufac tu re r s .  From t h i s  l i m i t e d  
sample two r e l e v a n t  p i e c e s  of ev idence  emerge about  commercial 
a t t i t u d e s  t o  B a t t l e s  of Forms. F i r s t ,  t h e r e  was ' c o n s i d e r a b l e  
awareness of the  f a c t  t h a t  i n  many ca se s  an exchange of c o n d i t i o n s  
would n o t  n e c e s s a r i l y  l e a d  t o  an en fo rceab l e  c o n t r a c t . '  Secondly,  
businessmen do not  always i gno re  f i n e  p r i n t .  R a t h e r ,  w h i l s t  
c e r t a i n  i tems such a s  p r i c e  and s u b j e c t  m a t t e r  were always a g r e e d  
e x p r e s s l y ,  t he  inc idence  of  a c t u a l  n e g o t i a t i o n  o v e r  s t a n d a r d  
c o n d i t i o n s  v a r i e d  s u b s t a n t i a l l y .  But ' i n  t h e  m a j o r i t y  o f  c a s e s  a t  
l e a s t  a few of the  more impor t an t  terms d e a l t  wi th  i n  t h e  s t a n d a r d  
c o n d i t i o n s  would be d i s c u s s e d  and a g r e e d . '  C l e a r l y  more r e s e a r c h  
i s  r e q u i r e d  before  t h e  assumptioA1s can be accep ted ."  

13. Some d i f f e r e n t  exper iences  have been recorded th rough  r e s e a r c h  
conducted by t h e  Ontar io  Law Reform Commission i n  t h e  course  o f  t h e  
p r e p a r a t i a n  of  t h e i r  r e p o r t  on t h e  reform of s a l e  o f  goods l a w  and 
c o n t r a c t s  f o r  t h e  s a l e  of goods. A q u e s t i o n n a i r e  w a s  s e n t  o u t  t o  t h e  
Canadian Manufacturers Assoc i a t i on  - i t  being l a t e r  e s t i m a t e d  t h a t  
60% of  t h e  C . M . A .  respondents  had had some kind o f  expe r i ence  o f  p o t e n t i a l  
" b a t t l e  of  f ~ r m s " ~ c o n f l i c t s .The Commission commented on some of  the 
r e p l i e s  r ece ived :  

"Two c o n t r a s t i n g  businessmen 's  views about t h e  va lue  of  such forms a r e  .. 

worth c i t i n g .  The f i r s t  was exp re s sed  by a  C.M.A. respondent  i n  t h e  
fo l l owing  language:  

I t  has  been my exper ience  t h a t  t h e  mechanics o f  buying and 
s e l l i n g  i n  t he  p r i v a t e  s e c t o r  i n  inter-company commerce a r e  
much t h e  same t h e  coun t ry  o v e r .  The b a s i s  of t h e  sys tem is  
t h e  exchange of p r i n t e d  Purchase  Order Forms and S a l e s  Order  
Forms. The c r e a t i o n  of bo th  forms fo l l ows  a  p r e d i c t a b l e  p a t t e r n .  

The b u y e r ' s  system eng inee r  d e s i g n s  the  f r o n t  o f  t h e  P . O .  form 
such t h a t  a l l  in format ion  r e q u i r e d  t o  communicate h i s  n e e d s  a r e  
s t a t e d .  H i s  lawyer then  f i l l s  up t h e  back of t h e  form. 

The s e l l e r ' s  systems eng inee r  d e s i g n s  t he  f r o n t  o f  t h e  S . O .  form 
such t h a t  e f f e c t  may be given t h e  b u y e r ' s  wishes .  H i s  lawyer  
a l s o  f i l l s  up t h e  back of h i s  form. 

The f r o n t  of the  Corms i s  a m a n i f e s t a t i o n  of good communications;  
t h e  back of t he  form i s  a mank'f'estation of what your  p r o f e s s i o n  
c a l l s  t he  adversary  sys tem,  I b e l i e v e .  

' see Beale and Dugdale "Con t r ac t s  between Businessmen. P l a n n i n g  and 
t h e  Use of Cont rac tua l  Remedies" (1975)  2 B r i t i s h  J o u r n a l  of Law and 
S o c i e t y  45 .  

2 ~ .Rawlings "The B a t t l e  of  t h e  Formsw 1979  M.L.R. 715. 

3 ~ a l e  of Goods Repor t ,  1 9 7 9 ,  a t  p .81 ,  f n .  2 5 .  



F o r t u n a t e l y ,  a c o n s p i r a c y  deve loped  many y e a r s  ago between 
P u r c h a s i n g  Agents and S a l e s  Managers under  which b o t h  agreed  
n o t  t o  r e a d  t h e  back s i d e s  of t h e  o t h e r ' s  form. Were i t  n o t  
f o r  t h i s  l ayman ' s  c o n s p i r a c y ,  t h e  economy o f  O n t a r i o  would 
d o u b t l e s s  be d e s t r o y e d .  

A s e c o n d ,  and l e s s  s c e p t i c a l ,  view a p p e a r s  i n  a  manual p r e p a r e d  by 
a n o t h e r  r e s p o n d e n t  f o r  t h e  gu idance  of i t s  s t a f f .  T h i s  d e s c r i b e s  t h e  
u s e  of s t a n d a r d  forms a s  ' a  p r a c t i c a l  way o f  h a n d l i n g  thousands  o f  
o r d e r s  p e r  month f o r  s t a n d a r d  commercial i t e m s  n o t  i n v o l v i n g  sys tems 
o r  o t h e r  s p e c i a l  a p p l i c a t i o n s .  ' l 1  

14 .  The s i t u a t i o n  may i n  f a c t  be t 'hat b u s i n e s s  p r a c t i c e  v a r i e s  sub- 
s t a n t i a l l y  w i t h  d i f f e r e n t  market  s e c t o r s ,  w i t h  d i f f e r e n t  s i z e s  and 
s t r u c t u r e s  o f  zornpany and w i t h  t r a n s a c t i o n s  concluded a t  d i f f e r e n t  
l e v e l s  of c o r p o r a t e  management. C o n s u l t e e s  a r e  i n v i t e d ,  where 
% p r o p r i a t e ,  t o  d e s c r i b e  t h e  manner i n  which t h e y  conc lude  c o n t r a z t s  

I 	 where r t a n d a r d  te rms a r e  used  by  e i t h e r  one o r  b o t h  p a r t i e s .  

15. The f a c t  r emains ,  however,  t h a t  where companies do n o t  r e s o l v e  
d i f f e r e n c e s  between t h e i r  own proposed c o n t r a c t u a l  t e rms  and t h e  t e r m s  
of  t h o s e  w i t h  whom they  i n t e n d  t o  do b u s i n e s s ,  l e g a l  problems w i l l  
e a s i l y  a r i s e .  Indeed i t  may be t h e  c a s e  t h a t  t h e  company o f f i c i a l  

l 	 i n v o l v e d  i n  co1:cluding a c o n t r a c t  h a s  no  a u t h o r i t y  from h i s  employer t o  
d e p a r t  f rom t h e  company's s t a n d a r d  t e rms  by conc lud ing  any form of  
n e g o t i a t e d  agreement .  Even w i t h  a s t r i c t  i n t e r n a l  sys tem i n  a  company 
r e q u i r i n g  i t s  s t a f f  t o  be aware of  and t o  avo id  " b a t t l e  of t h e  f o r m s f t  
p rob lems ,  t h e r e  can  always be a t ' sys tems  f a i l u r e 1 ! .  Under such 
c i r c u m s t a n c e s  where a company h a s  n o t  f i r e d  t h e  ' ' l a s t  s h o t t 1  i n  t h e  
l l b a t t l e t l ,i t  is l i k e l y  t h a t  i t s  s t a n d a r d  te rms w i l l  f a i l  comple te ly  and  

l t h o s e  o f  t h e  o t h e r  p a r t y  w i l l  p r e v a i l  i n s t e a d .  

1 6 .  I n  an a t t e m p t  t o  make l a w  r e fo rm p r o p o s a l s  which might  adap t  
e x i s t i n g  l e g a l  t h e o r y  t o  produce a  more ba lanced  r e s u l t  t h a n  a t  p r e s e n t  
a v a i l a b i e  when t h e r e  i s  a c o n f l i c t  of  s t a n d a r d  fo rms ,  t h e  E n g l i s h  c a s e  
of  B u t l e r  Machine Tool Co. ,  and some o t h e r  compara t ive  law examples o f  
new approaches  to t h i s  problem,  t a k e n  from t h e  U . S . A . ,  O n t a r i o  and 
UNCITRAL ( U . N .  Commission on I n t e r n a t i o n a l  Trade Law) w i l l  n e x t  be 
examined i n  o r d e r  t o  h i g h l i g h t  some o f  t h e  l e g a l  d i f f i c u l t i e s  which c a n ,  
o r  c o u l d ,  a r i s e  and a l s o  t o  e v a l u a t e  t h e  a t t e m p t s  made by o t h e r  l e g a l  
sys tems  t o  overcome such problems.  

I1 COMPARATIVE LAW SOURCES 


1

( a )  England - The B u t l e r  Machine Tool Case 

17 .  The c a s e  invo lved  a company which had made a q u o t a t i o n  o f f e r i n g  
t o  s e l l  a  machine t o o l  t o  p r o s p e c t i v e  p u r c h a s e r s  s u b j e c t  t o  c e r t a i n  
p r i n t e d  t e r m s  and c o n d i t i o n s ,  it  b e i n g  s t a t e d  t h a t  " t h e s e  te rms and 
c o n d i t i o n s  sha l l  p r e v a i l  o v e r  any t e r m s  and c o n d i t i o n s  i n  t h e  B u y e r ' s  
o r d e r . "  The c o n d i t i o n s  i n c l u d e d  a p r i c e  v a r i a t i o n  c l a u s e ,  t h e  p r i c e  of 
t h e  goods t o  be t h a t  r u l i n g  a t  t h e  d a t e  of d e l i v e r y ,  The b u y e r s  i n  
t u r n  made a n  o r d e r  bu t  s u b j e c t  t o  c e r t a i n  te rms and c o n d i t i o n s  which 
were s u b s t a n t i a l l y  d i f f e r e n t  from t h o s e  p u t  forward by t h e  s e l l e r ,  and 
i n  p a r t i c u l a r  made no p r o v i s i o n  f o r  p r i c e  v a r i a t i o n .  A t  t h e  f o o t  o f  

l '[l9791 1 W.L.R. 401 ( a l s o  [l9791 1 A l l  E . R .  9 6 5 ) .  



t h e  b u y e r ' s  o r d e r  t h e r e  was a t e a r - o f f  acknowledgement o f  r e c e i p t  o f  t h e  
o r d e r  s t a t i n g  "we a c c e p t  your o r d e r  on t h e  t e r m s  and c o n d i t i o n s  s t a t e d  
t h e r e o n . "  The s e l l e r s  completed and s i g n e d  t h i s  acknowledgement ,  
accompanying i t  w i t h  a l e t t e r  which s t a t e d  t h a t  t h e  b u y e r ' s  o r d e r  w a s  
be ing  e n t e r e d  i n  accordance  w i t h  t h e i r  r e v i s e d  q u o t a t i o n s .  

18.  The s e l l e r s  t h e n  d e l i v e r e d  t h e  machine t o o l  l a t e  a n d ,  p r i o r  t o  
d e l i v e r y ,  a l s o  s o u g h t  t o  make use  of t h e  p r i c e  v a r i a t i o n  c l a u s e  t o  
t h e  e x t e n t  o f  i n c r e a s i n g  t h e  p r i c e  by £ 2 , 8 9 2 .  The b u y e r s  r e f u s e d  t o  
pay t h i s  a d d i t i o n a l  amount and t h e r e f o r e  t h e  s e l l e r s  b r o u g h t  an  a c t i o n  
f o r  payment o f  t h e  i n c r e a s e  which t h e y  c l a i m e d  was due u n d e r  t h e  p r i c e  
v a r i a t i o n  c l a u s e  c o n t a i n e d  i n  t h e i r  o r i g i n a l  o f f e r .  The b u y e r s  con-
tended t h a t  t h e  c o n t r a c t  had been conc luded  on t h e i r  t e r m s  and t h a t  
t h e r e f o r e  i t  w a s  a  f i x e d - p r i c e  c o n t r a c t .  The c o u r t  o f  f i rs t  i n s t a n c e  
found f o r  t h e  s e l l e r s  and t h e  b u y e r s  a p p e a l e d .  

19. The a p p z a l  was s u c c e s s f u l ,  b u t  a l t h o u g h  t h e  judges  o f  t h e  Cour t  
of Appeal were unanimous i n  f i n d i n g  i n  f a v o u r  o f  t h e  b u y e r s ,  t h e i r  
l o r d s h i p s  d i d  n o t  a l l  r e a c h  t h a t  c o n c l u s i o n  by t h e  same r o u t e  o f  l e g a l  
r e a s o n i n g .  I n  p a r t i c u l a r ,  a l t h o u g h  Lord J u s t i c e s  Lawton and  Br idge  
based t h e i r  judgments on a traditional a n a l y s i s  of  o f f e r  a n d  a c c e p t a n c e ,  
Lord Denning M.R. v e n t u r e d  f u r t h e r ,  a l t h o u g h  t h i s  w a s  n o t  s t r i c t l y  
n e c e s s a r y ,  and p r e s e n t e d  a new approach t o  t h e  t h e o r y  o f  c o n t r a c t  
f o r m a t i o n ,  t o  be  d i s c u s s e d  f u r t h e r .  

20. I n  t h e  c o u r t  of f i r s t  i n s t a n c e  t h e  judge ( T h e s i g e r  J . )  had  a l s o  
adopted  a n o v e l  approach t o  t h e  problem. He c o n s i d e r e d  that  t h e  c l a u s e ,  
c o n t a i n e d  i n  t h e  s e l l e r ' s  o r i g i n a l  q u o t a t i o n ,  which p r o v i d e d  " t h e s e  
te rms and c o n d i t i o n s  s h a l l  p r e v a i l  o v e r  i n  t h e  any t e r m s  and ~ ~ n d i t i o n s  
B u y e r ' s  o r d e r " ,  w a s  of  t h e  g r e a t e s t  i m p o r t a n c e .  H e  w a s  o f  t h e  o p i n i o n  
t h a t  .it was s o  emphat ic  a  p r o v i s i o n  t h a t  i t  c o n t i n u e d  t o  a p p l y  t h r o u g h o u t  
a l l  subsequen t  d e a l i n g s  and t h a t  t h e  b u y e r  must be t a k e n  t o  he.ve a g r e e d  
t o  i t .  

1

2 1 .  I n  r e j e c t i n g  t h e  above approach,  Lawton L . J .  s t a t e d :  

"The modern commercial p r a c t i c e  of making q u o t a t i o l ~ s  and 
p l a c i n g  o r d e r s  w i t h  c o n d i t i o n s  a t t a c h e d ,  u s u a l l y  i n  s m a l l  
p r i n t ,  i s  i n d e e d  l i k e l y ,  as i n  t h i s  c a s e  t o  produce  a b a t t l e  
of  forms.  The problem i s  how s h o u l d  t h a t  b a t t l e  be  c a n d u c t e d ?  
The view t a k e n  by T h e s i g e r  J .  was t h a t  t h e  b a t t l e  s h o u l d  e x t e n d  
o v e r  a  wide a r e a  and t h e  c o u r t  s h o u l d  do i t s  b e s t  t o  l o o k  i n t o ' .  
t h e  minds of  t h e  p a r t i e s  and make c e r t a i n  a s s u m p t i o n s .  I n  my 
judgment, t h e  b a t t l e  h a s  t o  be conduc ted  i n  a c c o r d a n c e  w i t h  s e t  
r u l e s .  I t  i s  a b a t t l e  more on c l a s s i c a l  1 8 t h  c e n t u r y  l i n e s  when 
conven t ion  d e c i d e d  who had t h e  r i g h t  t o  open f i r e  f i rs t  r a t h e r  t h a n  
i n  accordance  w i t h  t h e  modern c o n c e p t  o f  a t t r i t i o n " .  

He then  c o n t i n u e d  t o  app ly  t r a d i t i o n a l  t h e o r i e s  of  o f f e r  and accep-  
t ance  and concluded t h a t  t h e  b u y e r ' s  r e s p o n s e  t o  t h e  s e l l e r ' s  o f f e r  
was i n  no way a n  a c c e p t a n c e  b u t  i n  f a c t  w a s  a c o u n t e r - o f f e r ,  p r e s e n t i n g  
t h e  b u y e r ' s  t e rms  f o r  accep tance  and p r o v i d i n g  a t e a r - o f f  acknowledge-
ment s l i p  f o r  t h a t  purpose .  He h e l d  t h a t  by c o m p l e t i n g  and r e t u r n i n g  

' [ l9791 1 W.L.R. 401 a t  p .  405. 



t h e  acknowledgement s l i p  t he  s e l l e  !iS t h u s  had accep ted  t h e  b u y e r ' s  
terms.  Lawton L . J .  a l s o  observed: 

"It i s  t r u e ,  a s  counsel  f o r  t h e  s e l l e r s  h a s  reminded u s ,  
t h a t  t h e  r e t u r n  o f  t h a t  p r i n t e d  s l i p  was accompanied by a 
l e t t e r  which had t h i s  sen tence  i n  i t :  "This  is be ing  e n t e r e d  
i n  accordance wi th  our  r e v i s e d  q u o t a t i o n  o f  2 3  May f o r  d e l i v e r y  
i n  10/11 months." I agree  wi th  Lord Denning M.R.  t h a t ,  i n  a  
b u s i n e s s  s e n s e ,  t h a t  r e f e r s  t o  t he  q u o t a t i o n s  as t o  t h e  p r i c e  and 

. 	 t he  i d e n t i t y  of t h e  machine, and i t  does  n o t  b r i n g  i n t o  t h e  
c o n t r a c t  t h e  s m a l l  p r i n t  c o n d i t i o n s  on t h e  back of  t h e  q u o t a t i o n .  
These s m a l l  p r i n t  cond i t i ons  had d i sappea red  from t h e  s t o r y .  
That w a s  when the  c o n t r a c t  w a s  made. A t  t h a t  d a t e  it w a s  a 
f i x e d  p r i c e  c o n t r a c t  wi thout  a p r i c e  e s c a l a t i o n  c l a u s e . "  

2 2 .  Bridge L .  J .  agreed with  t h i s  reasoning  and s t a t e d :  2 

l ' .  .. t h i s  i s  a c a s e  which on i t s  f a c t s  i s  p l a i n l y  governed 

by what I may c a l l  t h e  c l a s s i c a i  d o c t r i n e  t h a t  a coun te r - 

o f f e r  amounts t o  a r e j e c t i o n  of an o f f e r  and p u t s  an end 

t o  t h e  z f f e c t  of t h e  o f f e r . "  


23.  Lord Denning t r i e d  a d i f f e r e n t  approach.  I n  doing s o  he  s t a t e d  
t h a t  he found sympathy wi th  t he  reasoning  of  t h e  judge of  f i r s t  i n s t a n c e ,  
a l though h2 e v e n t u a l l y  d i sag reed  wi th  h i s  conc lus ion ,  and exp res sed  t h e  
view t h a t  : 

" In  many of t h e s e  c a s e s  our  t r a d i t i o n a l  a n a l y s i s  of o f f e r ,  

c o u n t e r - o f f e r ,  r e j e c t i o n ,  a c c e p t ~ n c e  and s o  f o r t h  i s  o u t  o f  

d a t e .  This  w a s  observed by Lord Wi lber force  i n  

New Zealand Shipping Co. Ltd .  v.  A.M. S a t t e r t h w a i t e  & Co. Ltd.  

[l9751 A.C. 154, 167 .  The b e t t e r  way is  t o  look a t  a l l  t h e  

documents pas s ing  between t h e  p a r t i e s  - and g l ean  from them, 

o r  from t h e  cocduct  of t he  p a r t i e s ,  whether t hey  have reached  

agreement on a l l  m a t e r i a l  p o i n t s  - even though t h e r e  may b e .  

d i f f e r e n c e s  between the  forms and c o n d i t i o n s  p r i n t e d  on  t h e  

back of them. A s  Lord Cai rns  s a r d  i n  Brogden v. M e t r o p o l i t a n  

Railway Co. (1877) 2 App.Cas.666, 672: 


l ' . . .  t h e r e  may be a consensus between t h e  p a r t i e s  f a r  s h o r t  

of a complete mode of exp res s ing  i t ,  and t h a t  consensus  may 

be d i scovered  from l e t t e r s  o r  from o t h e r  documents o f  a n  

imper fec t  and incomplete d e s c r i p t i o n ;  ...l 1  


Applying t h i s  gu ide ,  i t  w i l l  be found t h a t  i n  most c a s e s  

when t h e r e  i s  a " b a t t l e  of forms",  t h e r e  i s  a c o n t r a c t  as soon 

as t h e. las t  of t h e  forms i s  s e n t  and r ece ived  wi thou t  

o b j e c t i o n  being t aken  t o  i t .  That i s  w e l l  observed i n  

Benjaminvs Sa le  o f  Goods, 9 t h  ed.  (1974) ,  p.84. The 

d i f f i c u l t y  i s  t o  dec ide  which form, o r  which p a r t  of which 

form, i s  a term o r  cond i t i on  of t he  c o n t r a ~ t . ~ '  




He foresaw t h r e e  b a s i c  s o l u t i o n s  f o r  such a  problem: 

The b a t t l e  i s  won by t h e  man who f i r e s  t h e  l a s t  
s h o t  o r ,  i n  o t h e r  words, p u t s  forward t h e  l a t e s t  
terms and c o n d i t i o n s .  The reason ing  would be t h a t  
i f  t h e s e  t e rms  a r e  not  o b j e c t e d  t o  by t h e  o t h e r  
p a r t y ,  he may be taken t o  have agreed  t o  them. However, 
n e i t h e r  Lord Denning, no r  Bridge L . J . ,  would go as f a r  
a s  t o  agree  w i t h  t h e  i l l u s t r a t i o n  p rov ided  by 
P r o f e s s o r  Guest i n  ItAnson's Law of  c o n t r a c t l t l  t h a t  
I t the terms of  t h e  c o n t r a c t  c o n s i s t  o f  t h e  t e rms  o f  the 
o f f e r  s u b j e c t  t o  t h e  mod i f i ca t i ons  c o n t a i n e d  i n  the 
acceptance . l '  

( 2 )  	 The b a t t l e  i s  won by t h e  man who " g e t s  t h e  blow i n  
f i r s t t t .  Th is  would occur  i n  c a s e s  where a s e l l e r  had made 
an o f f e r  a t  a s t a t e d  p r i c e ,  s u b j e c t  t o  t e r m s  and c o n d i t i o n s  
p r i n t e d  on t h e  back of t h e  o f f e r ,  and t h e  buyer  h a s  
o rde red  t h e  goods i n  purpor ted  accep tance  of  t h e  o f f e r ,  
bu t  on an o r d e r  form which has  i t s  own t e rms  and 
c o n d i t i o n s  s t a t e d  on t h e  back. For such  s i t u a t i o r ~ s  
Lord Denning contended t h a t  i f  t h e  d i f f e r e n c e  between t h e  
r e s p e c t i v e  terms of botll s e t s  of  forms w a s  " so  material  
t h a t  i t  would a f f e c t  t h e  p r i c e ,  t h e  buye r  ought  n o t  t o  be 
al lowed t o  t a k e  advantage of t h e  d i f f e r e n c e  u n l e s s  he  
draws i t  s p e c i f i c a l l  t o  t h e  a t t e n t i o n  o f  t h e  s e l l e r . "  
(Emphasis s u p p l i e d )  .5 

( 3 )  	 The outcome of t h e  b a t t l e  depends on t h e  s h o t s  f i r e d  on 
both  s i d e s .  I n  r e l a t i o n  t o  t h i s  s o l u t i o n  Lord Denning 
~ t a t e d : ~  

"There is  a concluded c o n t r a c t  bu t  t h e  forms v a r y .  The 
terms and c o n d i t i o n s  of both  p a r t i e s  a r e  t o  be c o n s t r u e d  
toge the r .  I f  t h e y  can be r econc i l ed  s o  as t o  g i v e  
a harmonious r e s u l t ,  a l l  we l l  and good. I f  d i f f e r e n c e s  
a r e  i r r e c o n c i l a b l e  - so t h a t  they  a r e  m u t u a l l y  c o n t r a d i c t o r y  -
then t he  c o n f l i c t i n g  terms may 'have t o  be s c r apped  and 
rep laced  by a r ea sonab le  i m p l i c a t i o n .  I t  

2 4 .  Lord Denning determined t h a t  i n  t h e  r e s o l u t i o n  of  such  i s s u e s  
t h e r e  was one o v e r r i d i n g  c o n s i d e r a t i o n  t o  be borne  i n  mind, however,  
and t h i s  was t h a t  an exchange of documents should  a lways  be c o n s i d e r e d  
a s  a  whole when de te rmin ing  t h e  terms of a c o n t r a c t .  I n  t h i s  c a s e  he  
disagreed wi th  t he  conclus im of t h e  judge of f i r s t  i n s t a n c e ,  a l t h o u g h  
he had some sympathy f o r  i t ,  and h e l d  t h e  b u y e r ' s  t e a r - o f f  
acknowledgement s l i p ,  which had been s igned  and r e t u r n e d  by t h e  s e l l e r ,  
was the  d e c i s i v e  document. Accordingly,  he r e c o g n i s e d  a c o n t r a c t  b u t  
on the b u y e r ' s  t e rms .  

2 5 .  The B u t l e r  Machine Tool Co. case  i s  n o t  an i d e a l  example o f  a 

" b a t t l e  of  t h e  formsf t  problem - i t  merely c o n t a i n s  some o f  t h e  


'24th edn. (1975)  a t  pp. 37-38. 
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i n g r e d i e n t s  f o r  a c o n f l i c t  of  c o n t r a c t u a l  t e rms .  Although t h e  
p a r t i c u l a r  f a c t s  enabled t h e  case  t o  be r e so lved  s a t i s f a c t o r i l y  by t h e  
a p p l i c a t i o n  of t r a d i t i o n a l  t h e o r i e s  of c o n t r a c t  f o rma t ion ,  a t  
l e a s t  by t h e  m a j o r i t y  i n  t h e  Court of  Appeal,  t h e  Master  o f  t h e  R o l l s  
took t h e  oppor tun i ty  t o  propound new t h e o r i e s  of c o n t r a c t  f o rma t ion  
and t o  p re sen t  p o s s i b l e  r e s o l u t i o n s  of t h e  problem. I t  i s  open t o  
doubt whether t h e  S c o t t i s h  c o u r t s  would adopt any of t h e  s o l u t i o n s  
Lord Denning has. sugges ted  i n  genuine ca se s  o f  a " b a t t l e  o f  t h e  
forms" . 

( b )  The United S t a t e s  

2 6 .  I n  t h e  United S t a t e s  a "r ibbon matchingt1 o r  " m i r r o r  imaget1 r u l e  
of o f f e r  and accep tance ,  w i t h  c e r t a i n  minor e x c e p t i o n s ,  w a s  a p p l i e d  
under the  common law o f  c o n t r a c t  format ion i n  a s imilar  manner t o  t h a t  
c u r r e n t l y  a p p l i c a b l e  i n  cotl land. l I t  was a s s e s s e d ,  however, t h a t  t h i s  
l e g a l  theory  w a s  i n s u f f i c i e n t  t o  cope wi th  t h e  modern p r a c t i c e  of t h e  
exchange of p r i n t e d  forms i n  purpor ted  c o n t r a c t  f o rma t ion .  
Sec t ion  2-707 of  t h e  Uniform Commercial Code w a s  i n t r o d u c e d  t o  d e a l  
w i th  t h i s  problem. C i r c u i t  J u  ge Celebrezze  i n  t h e  c a s e  o f  Dorton v .9 --
C o l l i n s  and Aikman Corpo ra t i on  commented on t h e  s e c t i o n  as f o l l o w s :  

I t . . .  Th i s  s e c t i o n  of t h e  Code recognises  t h a t  i n  c u r r e n t  
commercial t r a n s a c t i o n s ,  t h e  terms of t h e  o f f e r  and t h o s e  of  t h e  
acceptance w i l l  seldom be i d e n t i c a l .  Ra ther ,  under  t h e  c u r r e n t  
" b a t t l e  of  t h e  forms",  each p a r t y  t y p i c a l l y  h a s  a p r i n t e d  form 
d r a f t e d  by h i s  a t t o r n e y  and con ta in ing  as many t e rms  as could  be 
env is ioned  t o  f avour  t h a t  p a r t y  i n  h i s  s c l e s  t r a n s a c t i o n s .  
Whereas as under common l a w  t he  d i s p a r i t y  between t h e  f i n e - p r i n t  
terms i n  t h e  p a r t i e s f  forms would have p reven ted  t h e  
consummation of a c o n t r a c t  when the se  forms ars exchanged,  
Sec t ion  2-207 r e c o g n i s e s  t h a t  i n  many, b u t  n o t  a l l ,  c a s e s  t h e  
p a r t i e s  do no t  impar t  such s i g n i f i c a n c e  t o  t h e  t e rms  on t h e  
p r i n t e d  forms .... Thus, under Subsect ion ( l ) ,  a c o n t r a c t  ..... 
(may b e )  recognised  no twi th s t and ing  t h e  f a c t  t h a t  an  acceptance. .  
c o n t a i n s  terms a d d i t i o n a l  t o  . . . those  o i  t h e  o f f e r  ....I t  

A copy of Sec t ion  2 - 2 0 7 ~  i s  a t t a c h i d  as Appendix I t o  t h i s  paper .  As 
w i l l  be d i s cus sed  f u r t h e r ,  some commentators have a rgued  t h a t  t h i s  
p rov i s ion  h a s  n o t  proved s u c c e s s f u l  i n  p r a c t i c e ,  b u t  i t s  te rms  a r e  
examined i n  t h e  fo l l owing  paragraphs  so t h a t  any p r o v i s i o n a l  p r o p o s a l s  
h e r e i n  con ta ined  can be e v a l u a t e d  i n  the  f u l l  c o n t e x t  of a t t e m p t s  
t o  reso lve  t h i s  l e g a l  problem. 

27 .  Under Sec t ion  2-207(1) a c o n t r a c t  may be c o n s t i t u t e d  by a t i m e l y  
acceptance of an o f f e r ,  if it can be seen t o  be i n t e n d e d  as a n  
acceptance,  d e s p i t e  t h e  f a c t  t h a t  I t i t  s t a t e s  terms a d d i t i o n a l  t o  o r  
d i f f e r e n t  from those  o f f e r e d  o r  agreed upont1. That  i s  t h e  f i r s t  
important  d i f f e r e n c e  between the  Code and common l a w  - t h e  need  f o r  a 
m i r r o r  image acceptance is  dispensed wi th .  However, t h e  o f f e r e e ' s  
p o s i t i o n  may be r e s e r v e d ,  and t h e  conclus ion of t h e  c o n t r a c t  

'see S c o t t i s h  Law Commission Consu l t a t i ve  Memorandum No. 36 a t  
pa ra .  29 .  

2453 F . 2 d .  1161 a t  p.1166 ( 1 9 7 2 )  (u . s .  C t .  of Appea ls ,  6 t h  C i r c u i t ) .  

3 ~ e ea l s o  i t s  accompanying o f f i c i a l  comments. 



pos tponed ,  i f  I1acceptance i s  e x p r e s s l y  made c o n d i t i o n a l  on a s s e n t  t o  
t h e  a d d i t i o n a l  o r  d i f f e r e n t  t e rms ."  The k o n t r a c t  t h e n  i s  concluded by 
t h e  a s s e n t  of t he  o r i g i n a l  o f f e r o r  t o  t h e  a d d i t i o n a l  o r  d i f f e r e n t  
t e rms .  I t  may be a sked ,  however, what t h e  s i t u a t i o n  i n  l a w  would be i f ,  
d e s p i t e  such a  cond i t i on  which i s  n o t  fo l lowed by e x p r e s s  a s s e n t ,  t h e  
subsequent  conduct of the  p a r t i e s  none the l e s s  i n d i c a t e s  tha t  t h e y  
r e c o g n i s e  a c o n t r a c t  t o  be i n  e x i s t e n c e .  Under t hose  c i r c u m s t a n c e s ,  o r  
where t h e  w r i t i n g s  of t h e  p a r t i e s  do not  otherwise e s t a b l i s h  a c o n t r a c t ,  
S e c t i o n  2-207(3) comes i n t o  p l a y ,  g i v i n g  e f f e c t  t o  c o n t r a c t u a l  terms i n  
f a c t  agreed t o  and a l s o  t hose  p rov ided  by t h e  Act i t s e l f .  

2 8 .  Where an t ' accep tance l t is  no t  e x p r e s s l y  s t a t e d  t o  be c o n d i t i o n a l  
on a s s e n t  t o  i t s  a d d i t i o n a l  o r  d i f f e r e n t  t e rms ,  it w i l l  be  e f f e c t i v e  t o  
conclude a  c o n t r a c t  d e s p i t e  t h e  f a c t  t h a t  i t s  terms may n o t  f f m i r r o r t 4t h n s e  
of t h e  o f f e r .  S e c t i o n  2-207(2) w i l l  app ly  and " a d d i t i o n a l  t e rms t t  w i l l  
be t r e a t e d  a s  t l p roposa l s  f o r  a d d i t i o n  t o  t h e  c o n t r a c t t t  which b e c o ~ e  ' 

p a r t  of  t he  c o n t r a c t  u n l e s s :  

( a j  t h e  o f f e r  e x p r e s s l y  l i m i t s  
o f f e r ;  

accep tance  t o  t h e  t e rms  c f  t h e  

( b )  t h e  a d d i t i o n a l  
or' 

te rms I1n i&ter ia l ly t ta1  t e r  t h e  o r i g i n a l .  o f f e r  ; 

( c )  n o t i f i c a t i o n  of  * o b j e c t i o n  t o  them i s  r ece ived  w i t h i n  a 
reasonable  t ime .  

I n  o t h e r  words, u n l e s s  ( a )  and ( b )  could  be s a i d  t o  a p p l y ,  a d d i t i o n a l  
te;.i,ls become p a r t  of t h e  c o n t r a c t  if no o b j e c t i o n  has been made t o  them 
by t h e  o f f e r o r  w i th in  a r ea sonab le  t ime.  Sec t ion  2-207(2) i s  f u r t h e r  
compl.i.ca.ted, however, by a d i s t i n c t i o n  between " a d d i t i o n a l  o r  d i f f e r e n t "  
and l l c o n f l i c t i n g l t  t e rms ,  which i s  in t roduced  by t h e  Code ' S  O f f i c i a l  
Comment No. 6 t o  t h a t  S s c t i o n .  T h i s  d i s t i n c t i o n  a r i s e s  i n  r e l a t i o n  t o  
" w r i t t e n  conf i rmat ions"  ( a s  opposed t o  t t seasonable  e x p r e s s i o n s  o f  
accep tance t1- see  s . 2 -207 (1 ) )  and t h e  commentary s t a t e s  t h a t  "where 
c l a u s e s  on confirming forms s e n t  by both  p a r t i e s  c o n f l i c t ,  each  p a r t y  
mus; be assumed t o  o b j e c t  t o  a c l a u s e  of t h e  o t h e r  c o n f l i c t i n g  wi th  one 
on t h e  conf i rmat ion s e n t  by h i m s e l f .  A s  a r e s u l t  t h e  r equ i r emen t  t h a t  
t h e r e  be n o t i c e  of o b j e c t i o n  which i s  found i n  s u b s e c t i o n  ( 2 )  i s  
s a t i s f i e d  and the c o n f l i c t i n g  te rms  do n o t  become a part o f  t h e  
c o n t r a c t .  ! l 4  

' l t ln  o r d e r  t o  f a l l  w i t h i n  t h i s  p r o v i s o ,  it i s  n o t  enough t h a t  a n  
acceptance i s  e x p r e s s l y  c o n d i t i o n a l  on a d d i t i o n a l  o r  d i f f e r e n t  t e rms ;  
r a t h e r ,  an acceptance must be e x p r e s s l y  c o n d i t i o n a l  on t h e  o f f e r o r ' s  
a s s e n t  t o  those  t e rms ."  (emphasis  i n  o r i g i n a l ,  see Dor ton ,  s u p r a ,  a t  
p. 1168. See a l s o ,  C. I t o h  & Co. I n c .  v .  Jordan I n t t l ' .  Co. 552 
F 2d.1228 (1977) (U.S. C t .  o f  Appeals ,  7 th  C i r c u i t ) .  

20n t h e  f ace  of  i t ,  s e c t i o n  2 - 2 0 7 ( 2 )  would appear  o n l y  t o  a p p l y  i n  
r e s p e c t  o f  " a d d i t i o n a l "  t e r n s ,  b u t  o f f i c i a l  comment No. 3 i n d i c a t e s  
t h a t  t he  i n t e n t i o n  i s  t o  permit  t l a d d i t i o n a l  o r  d i f f e r e n t "  t e rms  t o  
become p a r t  o f  t h e  c o n t r a c t .  

3 i . e .  Itwhere an agreement ha s  been reached e i t h e r  o r a l l y  o r  by in formal  
correspondence between t h e  p a r t i e s  and i s  fol lowed by one o r  bo th  o f  
t h e  p a r t i e s  sending formal  memoranda embodying t h e  t e r m s  s o  f a r  a s  
agreed upon and adding terms n o t  d i s cus sed . "  - See O f f i c i a l  Comment 
No. 1. 

4 0 f f i c i a l  Comment No. 6 .  



, 


l 

I 

I 

1l 

1 

2 9 .  The way i n  which S e c t i o n  2-207 might o p e r a t e  can p e r h a p s  be 
i l l u s t r a t e d  b y  examining a t y p i c a l  s i t u a t i o n  i n  which a " b a t t l e  of t h e  
forms" c o u l d  a r i s e .  For example, A L td .  sends  t o  B L td .  a n  o r d e r  f o r  
a c e r t a i n  q u a n t i t y  of goods a t  a c e r t a i n  p r i c e .  The o r d e r  is typed  on 
A L t d l s .  s t a n d a r d  "o rde r  form" which h a s  p r i n t e d  on it many c l a u s e s  
which a r e  s t a t e d  t o  be t h e  terms on which a lone A Ltd.  makes the o r d e r .  
B L t d .  a c c e p t s  t he  o r d e r  by d i s p a t c h i n g  t o  A L L ~ .i t s  own s t a n d a r d  
"accep tance  formN on which i s  t o  be found an equal  number o f  p r i n t e d  
c l a u s e s ,  which a r e  s t a t e d  t o  be t h e  t e rms  on which a lone  B Ltd .  a c c e p t s  
t h e  o r d e r .  There a r e  s u b s t a n t i a l  d i f f e r e n c e s  between t h e  c l a u s e s  o f  t h e  
two forms.  Under t r a d i t i o n a l  r u l e s  o f  c o n t r a c t  f o rma t ion  i t  p robab ly  
would be h e l d  t h a t  no c o n t r a c t  of s a l e  had been concluded,  a t  l e a s t ,  
t h a t  i s ,  u n t i l  the  goods had been d e l i v e r e d  t o  and accep ted  by A Ltd .  
On t h a t  b a s i s  the  terms of t h e  c o n t r a c t  would be those  o f  B L t d t s .  
" accep tance  form",  A L td .  be ing  r ega rded  a s  having by conduc t  accep t ed  
t h e  coun te r -o f f e r  con ta ined  i n  B L t d l s .  form. Under S e c t i o n  2-207 a 
Tjery d i f f e r e n t  r e s o l t  would probably  be reached.  

30. ~ i r s t ,  i n  terms of U.C.C. S e c t i o n  2-207,  on t h e  mere exchange of  
s t a n d a r d  fcrms a  c o n t r a c t  would be r ecogn i sed  t o  have come i n t o  
e x i s t e n c e  provided t h a t  B L t d ' s .  "acceptance form" s a t i s f i e d  ths  t e s t  
of be ing  "a  d e f i n i t e  and seasonable  e x p r e s s i o n  of  accep t ance . "  S ince  
B L t d l s .  o r d e r  form c o n t a i n s  no e x p r e s s  s t i p u l a t i o n  t h a t  a ccep t ance  i s  
c o n d i t i o n a l  on a s sen t  t o  t h e  a d d i t i o n a l  o r  d i f f e r e n t  t e rms  a c o n t r a c t  
should  be concluded o n . t h e  l ' seasonable  exp re s s ion  of a c c e p t a ~ c e ~ ~by 
B L td .  

31. Secondly,  al though t h e  a i m  of S e c t i o n  2-207 i s  n o t  o n l y  t o  r ecogn i se  
t h e  e x i s t e n c e  of a  c o n t r a c t  on t h e  exchange of d i f f e r i n g  p r i n t e d  fo rms ,  
b u t  a l s o  t o  t ake  i n t o  account  t h e  t e rms  of both  s e t s  o f  fo rms  wherever  
p o s s i b l e ,  t h i s  l a t t e r  a s p e c t  i s  q u a l i f i e d  by Sec t ion  2 - 2 0 7 ( 2 ) ( a ) .  A 
c o n t r a c t  can be concluded on t h e  exchange of  s t a n d a r d  fo rms ,  b u t  t h e  
a d d i t i o n a l  o r  d i f f e r e n t  terms of t h e  o f f e r e e  w i l l  -n o t  become p a r t  o f  
t h a t  c o n t r a c t  -- expre s s ly  l i m i t s  a c c e p t a n c e  t o  i f  i n t e r  a l i a  I f the  o f f e r  
t h e  t e rms  of t h e  o f f e r "  - and such a  s t i p u l a t i o n  i s  i n  A L t d ' s  o r d e r  
f 0 r m . l  None of B L t d l s .  t e rms ,  t h e r e f o r e ' ,  w i l l  become p a r t  of  t h e  
c o n t r a c t ,  a l though r e c e i p t  o f  h i s  accep tance  form w i l l  have  been 
e f f e c t i v e  t o  conclude t h e  c o n t r a c t .  

3 2  If t h e  w r i t i n g s  o f  t h e  p a r t i e s  do n o t  e s t a b l i s h  a c o n t r a c t ,  t h e n  
one is i n  t h e  p o s i t i o n  of having t o  r e l y  on Sec t ion  2 - 2 0 7 ( 3 )  and 
demons t ra te  t h a t  conduct by bo th  p a r t i e s  none the l e s s  shows r e c o g n i t i o n  

'see F.D.  ~ i p m a n ,  "On Winning t h e  B a t t l e  of  t he  Forms: An A n a l y s i s  
o f  S e c t i o n  2-207 of t h e  Uniform Commercial Codell 1969 The B u s i n e s s  
Lawyer 789 a t  p .  802: 

"The o f f  e r o r  can,  however, exclude even those  a d d i t i o n a l  t e r m s  which 
do n o t  m a t e r i a l l y  a l t e r  t h e  terms of t h e  o f f e r ,  by p l a c i n g  i n  h i s  
o f f e r  a p rov i s ion  t h a t  acceptance is l i m i t e d  t o  t h e  t e rms  o f  t h e  o f f e r  
o r  a  p r o v i s i o n  o b j e c t i n g  t o  any a d d i t i o n a l  terms.  If the o f f e r o r  and 
o f f e r e e  a r e  not  both merchants ,  t h e  o f f e r e e 1 s  a d d i t i o n a l  . terms can  
n e v e r  become a  p a r t  of t h e  c o n t r a c t ,  u n l e s s  agreed  t o  by the o f f e r o ? .  
If t h e  o f f e r e e  wishes t o  avoid  making a  c o n t r a c t  on t h e  o f f e r o r ' s  
t e rms ,  he must avoid send ing  t h e  o f f e r o r  an Express ion o f  Acceptance o r  
Confi rmat ion document, o r  make any acceptance con ta ined  i n  such  
documents exp re s s ly  c o n d i t i o n a l  on a s s e n t  t o  t h e  a d d i t i o n a l  o r  
d i f f e r e n t  terms." 



o f  t h e  e x i s t e n c e  of a  c o n t r a c t .  The te rms  of that c o n t r a c t  would t h e n  be 
those  a c t u a l l y  agreed on ,  p l u s  supplementary  terms p r o v i d e d  
b y  the  U . C . C .  i t s e l f .  

33. Al tho i~gh  Sec t ion  2 - 2 0 7  h a s  2.tternpted t o  p rov ide  some s o l u t i o n  t o  the  
" b a t t l e  of  t h e  formst '  problem i t  h a s  met w i t h  much a d v e r s e  c r i t i c i s m ,  not  
l e a s t  f r o m  t h e  Ontar io  Law Reform Commission. 

( c )  Onta r io  Law Reform-

34.  I n  1979, t h e  Ontar io  L a w  Reform Commission p u b l i s h e d  a r e p o r t  on 
t h e  s a l e  of goods and a t t a c h e d  a d r a f t  B i l l  which, i f  implemented,  
would prov ide  a reformed law of c o n t r a c t  fo rmat ion  i n  r e l a t i o n  t o  s a l e s ,  
and reform of t h e  law on s a l e  of goods i t s e l f .  One o f  t h e  p rob lems  o f  
c o n t r a c t  f o rma t ion  d i scussed  w a s  t h a t  of t h e  " b a t t l e  o f  t h e  fo rms" .  
U . C . C .  Seckion 2-207  was examined t o  s e e  if i t  could  p r o v i d e  a u s e f u l  
model f o r  t he  development of Onta r io  Law. The Commission s t a t e d :  1 

"However m e r i t o r i o u s  t h e  d r a f t s m e n l s  o v e r a l l  o b j e c t i v e s  nay  have 
been (and t h i s  too  i s  a  m a t t e r  f o r  s e r i o u s  d e b a t e ) ,  t h e r e  
i s  g e n e r a l  agreement t h a t  S e c t i o n  2-207 i s  no t  w e l l  d r a f t e d  
and t h a t  I t  r a i s e s  a s  many i s s u e s  as i t  so lves .  I n  t h e  
c o l o u r f u l  language of White and Summers, t h e  s e c t i o n  is i n  
one r e s p e c t  " l i k e  t h e  amphibious t a n k  tha t  w a s  o r i g i n a l l y  
des igned t o  f i g h t  i n  t h e  swamps, b u t  w a s  u l t i m a t e l y  s e n t  t o  
f i g h t  i n  t h e  d e s e r t " .  .... Even i t s  f r i e n d l i e r  c r i t i c s  admi t  
t h a t  t h e  s e c t i o n  i s  'one of t h e  most impor t an t ,  s u b t l e ,  and 
d i f f i c u l t  i n  t h e  e n t i r e  Code"'. 

The Commission t hen  proceeded t o  l i s t  t h e  many prob lems  of d e f i n i t i o n  
which abound i n  Sec t ion  g-207. It was concluded t ha t  S e c t i o n  2-207(3) 
a lone should  be adopted: 

"So long a s  the  l 'agreementl l is  s t i l l  execu to ry  and t h e  
p a r t i e s  have no t  proceeded beyond t h e  exchange o f  forms, t h e r e  
i s  no undue hardsh ip  i n  app ly ing  e x i s t i n g  r u l e s  o f  o f f e r  and 
acceptance and f i n d i n g  t h a t  t h e r e  i s  no conc luded  agreement  
be'tween t h e  p a r t i e s .  The "mi r ro r  image" r u l e  of a c c e p t a n c e  may 
enab le  one o r  t he  o t h e r  p a r t y  t o  escape  from a b a r g a i n  t h a t  he 
no longe r  f i n d s  t o  h i s  l i k i n g ,  b u t  such c a s e s  do n o t  a p p e a r  t o  
a r i s e  o f t e n  i n  p r a c t i c e .  . I n  any e v e n t ,  it is a l w a y s  open  t o  a 
c o u r t  t o  f i n d  t h a t  t he  o f f e r e e  d i d  n o t  i n t e n d  t o  r e j e c t  t h e  o f f e r ,  
and t h a t  t h e  v a r i a n t  terms i n  t h e  r e sponse ,  if,minor  i n  c h a r a c t e r ,  
were on ly  i n  t he  n a t u r e  o f  s u g g e s t i o n s .  

I t  i s  d i f f e r e n t  once t h e  p a r t i e s  have proceeded t o  a c t  as  i f  
t h e r e  were a  b inding c o n t r a c t .  Unless  one w e r e .  t o  z r g u e  t h a t  
t h e  t r a n s a c t i o n  was a  n u l l i t y ,  o r  a t  l e a s t  v o i d a b l e ,  on  t h e  
grounds of  mutual mis take ( a  p r o p o s i t i o n  t h a t  few have  e n t e r -
t a i n e d  s e r i o u s l y ) ,  the  c o u r t  must c o n s t r u c t  the t e r m s  o f  t h e  
ba rga in  on some r e a l i s t i c  b a s i s .  Th is  is w h a t  U.C.C. 2 - 2 0 7 ( 3 )  
a t t empt s  t o  do. I t  i s  n o t  r e a l i s t i c  t o  s ay  t h a t ,  b e c a u s e  t h e  
l a s t  document i n  t he  exchange of w r i t i n g s  c o n t a i n e d  t h e  s e l l e r ' s  

' ~ tpage 83 of t h e  Report on Sa le  of  Goods. 
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d i s c l a i m e r  c l a u s e ,  o r  o t h e r  v a r i a n t  t e r m s ,  t h e  buyer  must 
t h e r e f ~ r e  be deemed t o  have a s s e n t e d  t o  them when he  a c c e p t e d  t h e  
goods.- The assumpt ion would be c l e a r l y  f i c t i t i o u s  if t h e  
b u y e r ' s  o r d e r  form had r e j e c t e d  i n  advance any d e v i a t i o n s  n o t  , 

zpproved  by him i n  w r i t i n g .  Should i t  make a d i f f e r e n c e  t h a t  h e  
d i d  noc e k e r c i s e  t h i s  measure of  f o r e s i g h t ? "  

The G n ~ a r i o  ~ ~ o m m i s s i o n  t h a t  t h e  s h o u l d  adop t  h a s  expressed  t h e  wish l a w  
an a t t i t u d e  o f  evenhandedness i n  r e s p e c t  o f  t h e  d i f f i c u l t  problems which 
resu l ;  from b u s i n e s s  behav iour  and h a s  recommended t h a t  s u b s e c t i o n  (3 )  
of Se2;ion - 2 0 7  cou lg  p rov ide  t he  most r e a s o n a b l e  s o l u t i o n .  The 
Commission conc luded :  

"If  s e l l e r s  and buyers  do no t  l i k e  t h e  r e s u l t s ,  t h e y  

-an avo id  them by i n s i s t i n g  on e x p l i c i t  a ccep t a nce  o f  

, h e i r  cerms .l' 


The d r a f t  B i l l  appended t o  t h e  Onta r io  Law Reform Comrnissionts r e p o r t  
c o n t a i n s  a p r o v i s i o n  i g  terms very  s i m i l a r  t o  t h o s e  of S e c t i o n  2-207(3) 
of the  Amerl-an U.C.C. 

( d )  On ta r i o  Case Law 

35. Meanwhile, a " b a t t l e  of t h e  f o r m "  c a s e  h a s  appe a r ed ,  a t  a 
p r e l im ina ry  s t a g e ,  b e f o r e  t h e  On ta r i o  High Cour t .  The c a s e  w a s  t h at OfTywood I n d u s t r i e s  L td .  v .  S t .  Anne-Nackawic P u l p  and Paper  Co. Ltd .  
There t h e  p l a i n t i f f ,  an  On ta r i o  manufac tu r ing  company, w a s  i n v i t e d  by  
t he  de f endan t ,  a New Brunswick company, t o  t e n d e r  f o r  t h e  s a l e  o f  
s t o r a g e  t a n k s .  The d e f e n d a n t ' s  i n v i t a t i o n  w a s  on a  form e n t i t l e d  
"A Request f o r  Quota t ion"  which s e t  f o r t h  t h e  goods r e q u i r e d  and  on t h e  
r eve r s e  s i d e  were 13 p r i n t e d  "Terms and C o n d i t i o n s u ,  none of which d e a l t  
wi th  a r b i t r a t i o n .  The p l a i n t i f f  r e p l i e d  w i th  a q u o t a t i o n  i n  l e t t e r  
form, b u t  t h e  r e v e r s e  s i d e  o f  t h e  l e t t e r  c o n t a i n e d  a l i s t  o f  1 2  "Terms 
and Condi t ions  of S a l e t 1 ,  none of  which made r e f e r e n c e  t o  a r b i t r a t i o n ,  
b u t  t h e  f i n a l  c o n d i t i o n  of  which r e a d :  

' p ro fessor  Shanker i s  quoted on t h i s  p o i n t ,  "Con t r ac t  by D i s a g r e e  
ment ' ?  ( R e f l e c t i o n s  on UCC 2-207)" ( 1 9 7 6 ) ,  81 C 0 m . L . J .  453 a t  454, n.13:
"... t h e r e  i s  a v a s t  d i s t i n c t i o n  (which t h e  common law c o u r t s  seemed 
t o  have ove r looked )  between one who r e c e i v e s  goods from an  o r i g i n a l  
o f f e r  a s  opposed t o  one who r e c e i v e s  goods unde r  a c o u n t e r  o f f e r .  
~ 4 o s t  i m p o r t a n t ,  t h e  r e c i p i e n t  who r e c e i v e s  goods under  a c o u n t e r  o f f e r  
s i m p l y  h a s  n o t  r e c e i v e d  them i n  s i l e n c e .  Q u i t e  t o  t h e  c o n t r a r y ,  h e  
o r i g i n a l l y  was an o f f e r o r  h imse l f .  And, i n  t h a t  o r i g i n a l  and p r i o r  
o f f e r ,  he  l o u d l y  and c l e a r l y  mani fes ted  t h e  c o n t r a c t u a l  t e rms  which h e  
expeeted  and would a g r e e  t o .  Thus, t o  p l a c e  t h i s  r e c i p i e n t  i n  t h e  same 
l e g a l  p o s t u r e  a s  t h e  r e c i p i e n t  who neve r  had s a i d  a n y t h i n g  d u r i n g  t h e  
t r a n s a c t i o n  j u s t  p l a i n  i g n o r e s  t h e  a c t u a l  f a c t s . "  

' a t  page 8 5 .  

3 v i z .  Clause  4 . 2 ( 3 ) ,  whose c o n t e x t  i s  of  c o u r s e  l i m i t e d  t o  c o n t r a c t s  f o r  
t he  s a l e  of  goods.  I t  s t a t e s :  
"Conduct by bo th  p a r t i e s  which assumes t h e  e x i s t e n c e  o f  a c o n t r a c t  is 
s u f f i c i e n t  t o  e s t a b l i s h  a c o n t r a c t  of s a l e  a l t hough  t h e  w r i t i n g s  o r  
o t h e r  comnunicat ions  of  t h e  p a r t i e s  do no t  o the r w i se  e s t a b l i s h  a 
c o n t r a c t ,  and i n  such a case  t h e  terms of t h e  c o n t r a c t  c o n s i s t  o f  t h o s e  
terms on which t h e  p a r t i e s  have agreed  t o g e t h e r  w i t h  any supp l emen ta ry  
t e r n s  i n c o r p o r a t e d  under  any p r o v i s i o n  of t h i s  Act ."  

4 1 ~ ~  ( 3 6 )  374 (1980 ) .D . L . R .  



l .  No m o d i f i c a t i o n  of t h e  above C o n d i t i o n s  o f  S a l e  s h a l l  
be e f f e c t i v e  by o u r  r e c e i p t  o r  acknowledgement o f  a p u r c h a s e  
o r d e r  e o n t a i n i n g  a d d i t i o n a l  o r  d i f f e r e n t  condition^.^^ 

3 6 .  Telephone and t e l e x  communications between t h e  p a r t i e s  were t o  
f o l l o w  and a r e v i s e d  p r o p o s a l  was s u b m i t t e d  by t h e  p l a i n t i f f  wi th  i t s  
same 12 "Terms and C o n d i t i o n s 1 '  p r i n t e d  on t h e  r e v e r s e .  T h i s  l e d  t o  che 
defendant  s e n d i n g  two p u r c h a s e  o r d e r s  t o  t h e  p l a i n t i f f ,  b o t h  o f  w h i c h . ;  
had s t a n d a r d  "Terms and Condi t ions1 '  on t h e  b a c k ,  t h e  l a s t  o f  whieh s t a t e d  
t h a t  t h e  law of t h e  c o n t r a c t  shou ld  be t h a t  o f  New Brunswizk and t h a t  
any d i s p u t e s  s h o u l d  be s e t t l e d  by a r b i t r a t i o n  a c c o r d i n g  t o  New Brunswick 
law. The p l a i n t i f f ' s  copy of t h a t o r d e r  was a l s o  a l l e g e d  t o  have Seen 
marked "This  o r d e r  i s  a c c e p t e d  by t h e  vendor  s u b j e c t  t o  t h e  t e rms  and 
c o n d i t i o n s  on t h e  f a c e  and r e v e r s e  s i d e  of t h i s  o r d e r t '  and w i t h  t h e  
i n s t r u c t i o n s  t o  t h e  v e n d o r ,  "Mail a c c e p t a n c e  copy o f  t h i s  o r d e r  p r o m p t l y  
g i v i n g  d e f i n i t e  sh ipment  d a t e . ' '  The purchase  o r d e r  was n e i t h e r  s i g n e d  n o r  
r e t u r n e d  by t h e  p l a i n t i f f  t o  t h e  d e f e n d a n t ,  b u t  t h e  goods were . d e l i v e r e d .  
The de fendan t s  l a t e r  a l l e g e d  d c f i c i e n c i e s  i n  t h e  o p e r a t i o n  of t h e s e  
p ~ r c h a s e s  and s t o p p e d  payment on t h e  cheque f o r  t h e  t h i r d  t a n k .  When . 
t h e  p l a i n t i f f  b rough t  an  a c t i o n  f o r  t h e  p r i c e  o f  t h e  goods s o l d ,  t h e  
defendant  e n r o l l e d  a mot ion  t o  s t a y  t h z  c o u r t  a c t i o n  pend ing  a r b i t r a t i o n  
of  t h e  m a t t e r .  

3 7 .  The c o u r t  was t o  r e f u s e  t h e  motion t o  s t a y  p r o c e e d i n g s ,  Grange J .  
app ly ing  case  a u t h o r i t y  whieh was j e a l o u s  t o  r e t a i n  c o u r t  j u r i s d i c t i o n  
wherever p o s s i b l e .  H e  a l s o  s p e c i f i c a l l y  i d e n t i f i e d  t h e  problem a s  a 
" b a t t l e  of  t h e  fo rmsH and went on t o  make some o b s e r v a t i o n s  on t h e  
p a r t i e s '  b u s i n e s s  b e h a v i o u r  a s  he saw i t :  

"While t h e  p a r t i e s  may have agreed  t o  a r b i t r a t i o n  I am 
c e r t a i n l y  n o t  s a t i s f i e d  t h a t  t h i s  i s  s o .  I have  t h e  g r e a t e s t  
aouGt t h a t  t h e  p l a i n t i f f  p u t  i t s  mind t o  t h e  q u e s t i o n  a t  a l l .  
C e r t a i n l y  i t  t r i e d  ( p e r h a p s  n o t  c o n s c i o u s l y )  t o  impose i t s  non-
a r b i t r a b l e  c o n d i t i o n  upon t h e  d e f e n d a n t  when i t  quo ted  i t s  
p r i c e  o r i g i n a l l y .  I t  a t  no t ime acknowledged t h e  supremecy o f  
t h e  d e f e n d a n t ' s  t e r m s .  On t h e  o t h e r  hand,  t h e  d e f e n d a n t  ( a g a i n  
perhaps n o t  c o n s c i o u s l y )  d i d  t r y  t o  impose t h e  a r b i t r a t i o n  t e rm 
i n  t h e  purchase  o r d e r s ,  bu t  i t  drew no p a r t i c u l a r  a t t e n t i o n  t o  
t h a t  term. Nor d i d  i t  complain when t h e  p l a i n t i f f  f a i l e d  t o  r e t u r n  
the  v e n d o r ' s  copy of t h e  purchase  o r d e r s  w i t h  a n  acknowledgement 
of t h e  t e rms  s o u g h t  t o  be imposed. T h i s  was a commercial  
t r a n s a c t i o n  and t e r m s  might w e l l  have been e x p e c t e d ,  b u t  t h e  
conduct of  b o t h  p a r t i e s  seems t o  me t o  i n d i c a t e  t h a t  n e i t h e r  
p a r t y  c o n s i d e r e d  any terms o t h e r  t h a n  t h o s e  f o u n d  on t h e  f a c e  o f  
t h e  documents ( i . e . ,  t h e  s p e c i f i c a t i o n s  and t h e  p r i c e )  i m p o r t a n t .  
What was i m p o r t a n t  t o  bo th  was t h e  consummation of  t h e  b u s i n e s s  
d e a l  t h a t  had been a r r a n g e d  between them.' '  

The element of r e a l i s m  i n  Grange J ' s  judgment may a p p e a r  r e f r e s h i n g ,  
bu t  a t  t h e  same t ime h i s  s t a t e m e n t  t e n d s  t o  i n d i c a t e  t h e  n e e d  f o r  new 
reasoning t o  be adopted  t o  t a k e  i n t o  accoun t  t h e  a d d i t i o n a l  legz.1 
problems which modern b u s i n e s s  p r a c t i c e  p r e s e r i t s .  I t  may n ~ t  prove  
p o s s i b l e  f o r  t h e  common law a lone  t o  s a t i s f y  t h a t  n e e d .  

' a t  page 3 7 7 .  
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( e )  U N C I T R A L  

38. On 10 Apr i l  1980 at a d ip loma t i c  conference i n  Vienna t h e  United 
Nat ions  Commission on I n t e r n a t i o n a l  Trade Law f i n a l i s e d  a Convention 
on Con t r ac t s  f o r  t h e  I n t e r n a t i o n a l  Sale of Goods. The Convention 
c o v e r s  bo th  c o n t r a c t  f o rma t ion  and s a l e  of goods law and is  designed 
t o  r e p l a c e  the  two Hague Conventions of 1964 which d e a l t  wi th  t h e s e  
t o p i c s .  

39. P rov i s ion  f o r  t h e  " b a t t l e  of t h e  forms" problem was o r i g i n a l l y  made 
i n  A r t i c l e  7 of t h e  1964 Hague Convention on a Uniform Law on Formation 
of  C o n t r a c t s ,  a copy of which, a s  found i n  Schedule 2 o f  t h e  Uniform 
L a w s  on I n t e r n a t i o n a l  S a l e s  Act 1 9 6 7 ,  i s  a t t a c h e d  as Appendix 11. An 
a d a p t a t i o n  of t he  U.L.F. ' s  example has  been made i n  A r t i c l e  1 9  o f  t he  
UNCITRAL Convention, which appears  as Appendix 111 t o  t h i s  pape r .  

40.  One of the  f i r s t  a s p e c t s  of A r t i c l e  1 9  which may be no t ed  i s  t h a t  
i t  is  r a d i c a l l y  d i f f e r e n t  from Sec t ion  2-207 of  t h e  American U . C . C .  
I n  p a r t i c u l a r ,  A r t i c l e  1 9  r e t a i n s  t h e  "mir ror  imageH r u l e  a s  t h e  g e n e r a l  
r u l e  of o f f e r  and accep tan<>e ,  bu t  i t  a l s o  pe rmi t s  an e x c e p t i o n  t o  t h i s  
b a s i c  p rov i s ion ,  and r e c o g n i s e s  a  pur8ported accep tance  as an e f f e c t i v e  
acceptance i n  those  c a s e s  where t h e  d i f f e r e n c e s  i n t roduced  by such a  
communication do n o t  m a t e r i a l l y  a l t e r  t h e  terms of t h e  o f f e r  and the  
o f f e r o r  ha s  no t  o b j e c t e d  t o  t h e  d i s p a r i t i e s ,  which he must do "without  
undue delay"  i f  he i s  t o  p r e v e n t  t h e  conc lus ion  of a c o n t r a c t  whose 
te rms  would be those  of  t h e  o f f e r  wi th  t h e  m o d i f i c a t i o n s  con ta ined  i n  
t h e  acceptance.  This  p r o v i s i o n ,  a l though ve ry  s i m i l a r  t o  A r t i c l e  7  o f  
t h e  U.L.F. does go f u r t h e r  i n  t h a t  i t  prov ides  some d e f i n i t i o n  of  t hose  
m a t t e r s  i n  r e s p e c t  of  which a d i f f e r e n c e  i n  a pu rpo r t ed  accep tance  would 
be cons idered  t o  a l t e r  t h e  terms o f  t h e  o f f e r  l ' m a t e r i a l l y " .  The g e n e r a l  
l a w  would, of cou r se ,  q u a l i f y  t he se  d e f i n i t i o n s  by t h e  a p p l i c a t i o n  of t h e  
de minimis p r i n c i p l e .  

41.  Under A r t i c l e  1 9  of t h e  UNCITRAL Convention, t h e r e f o r e ,  no c o n t r a c t  
w i l l  come i n t o  being e i t h e r  i f  t he  o f f e r o r  o b j e c t s  t o  a d d i t i o n a l  o r  
d i f f e r e n t  terms i n  an "accep tance1 ' ,  o r ,  indeed ,  i f  such  te rms  can be s een  
t o  a l t e r  l l m a t e r i a l l y t l  t h e  n a t u r e  of  t he  a f f e r .  Th is  contrast^, w i t h  
U . C . C .  Sec t ion  2-207 under  which a c o n t r a c t  i s  concluded whenever a 
pu rpo r t ed  acceptance h a s  been made, even if it c o n t a i n s  a d d i t i o n a l  o r  
d i f f e r e n t  terms which m a t e r i a l l y  d i f f e r  from those  o f  t h e  o f f e r .  Whether 
t h e  o f f e r e e l s  a d d i t i o n a l  o r  d i f f e r e n t  terms w i l l  be added t o  t h a t  c o n t r a c t  
w i l l  depend on t h e  o p e r a t i o n  of Sec t ion  2-207(2).  T h i s  i s  an impor tan t  
d i f f e r e n c e  between the  two s e t s  of p r o v i s i o n s  and a t  l e a s t  t h e  UNCITRAL 
example can be seen t o  meet t h e  c r i t i c i s m  d i r e c t e d  a t  U . C . C .  
s e c t i o n  2-207 by P r o f e s s o r  John Honnold of Pennsy lvan ia  (who a l s o  headed 
t h e  U.S. de lega t ion  a t  U N C I T R A L )  when he argued: 

"Why dec l a r e  two p a r t i e s  marr ied when they  a r e  s t i l l  

haggl ing a t  t he  a l t a r ? "  
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( a )  General 

42 .  Having examined t h e  problem of t h e  " b a t t l e  of t h e  forms" from 
s e v e r a l  ang l e s ,  u l t i m a t e l y  t h e  ques t i on  has  t o  be asked whether law 
reform on t h i s  i s s u e  should  be i n i t i a t e d ,  and i f  s o ,  what s p e c i f i c  
r u l e s  should be adopted? l 



4 3 .  I t  can  be argued t h a t  t h e  problem t h e  l a w  f a c e s  i n  t h i s  i n s t a n c e  i s  
t h a t  i t s  fo rma l  r u l e s  do n o t  r e l a t e  w e l l  t o  t h e  modern b u s i n e s s  p r a c t i c e s  
of  c o n t r a c t  f o r m a t i o n  whizh s u c h  r u l e s  a r e  i n t e n d e d  t o  r e g u l a t e .  I t  may bc 
wor thwhi l e  re -emphas iz ing  a t  t h i s  p o i n t  t h a t  t h e  e x i s t i n g  law d o e s  n o t  
a lways  a c h i e v e  f o r  b u s i n e s s  u n d e r t a k i n g s  t h e  l e g a l  o b j e c t i v e s  t h e y  may 
have i n  mind - i . e .  t h e i r  s t a n d a r d  t e r m s  may n o t  n e c e s s a r i l y  g o v e r n  a 
p a r t i c u l a r  c o n t r a c t ,  o r  t h e y  may n o t  be g i v e n  f u l l  l e g a l  e f f e c t .  I n d e e d  
where p a r t i e s  have made no  e f f o r t  t o  r e s o l v e  t h e  d i f f e r e n c e s  i n  t h e  
c o n t r a c t u a l  t e r m s  t h e y  have  p r e s e n t e d  t o  e a c h  o t h e r ,  and  b o t h  a c t  on t h e  
a s s u m p t i o n  t h a t  t h e r e  is  a c o n t r a c t  i n  e x i s t e n c e ,  b u t  a g a i n  b o t h  assume 
t h a t  i t s  d e t a i l e d  s e c o n d a r y  o b l i g a t i o n s  a r e  couched i n  t h e i r  own s t a n d a r d  
t e r m s ,  i n e v i t a b l y  one p a r t y  i s  g o i n g  t o  be s e r i o u s l y  d i s a p p o i n t e d  when a 
c o n t r a c t u a l  d i s p u t e  a r i s e s  and  r e s o r t  i s  made t o  t h e  l a w .  

4 4 .  The businessman may n o t  n e c e s s a r i l y  have been  aware  o f  t h e  l e g a l  
n i c e t i e s  of  hav ing  t o  f i r e  t h e  " l a s t  s h o t "  i n  t h e  " b a t t l e "  i f  h i s  t e r m s  
a r e  t o  p r e v a i l  - he may wrongly  b e l i e v e  t h a t  h i s  f o r m  i s  s o  e f f e c t i v e l y  
worded a s  t o  p r e v a i l  i n  a l l  c i r c u m s t a n c e s .  A l t e r n a t i v e l y ,  a p a r t y ' s  
a t t e m p t  t o  f i r e  t h e  l a s t  s h o t  may be  f o i l e d  by t h e  o t h e r  p a r t y  s e n d i n g  h im 
an acknowledgement of  r e c e i p t  - t h e  acknowledgement i t s e l f  r e - i n t r o d u c i n g  
t h e  s t a n d a r d  t e rms  t h a t  were f i rs t  p r e s e n t e d .  A s i m p l e  " s y s t e m s  f a i l u r e "  
i n  t h e  c o n c l u s i o n  of  a c o n t r a c t  m a j  b r i n g  a b o u t  an  u n i n t e n d e d  r e s u l t  f o r  
a p a r t y  o t h e r w i s e  aware o f  t h e  " b a t t l e  o f  t h e  forms"  p rob lem.  

45.  I t  1s pe rhaps  wor th  n o t i n g ,  however ,  t h a t  e v e n  i f  a p a r t y ' s  t e r m s  do  
a p p l y ,  n o t  a l l  o f  them may be e f f e c t i v e .  The c o u r t s  r e q u i r e ,  f o r  i n s t a n c e  
t h a t  adequa te  n o t i c e ,  and t h e r e b y  knowledge,  be  g i v e n  of a l l 1  o r  c e r t a i n  
t e r m s  i f  t h e y  a r e  t o  form p a r t  o f  a c o n t r a c t  - t h i s  would be p a r t i c u l a r l y  
s o  i n  r e s p e c t  o f  a r b i t r a t i o n  o r  c h o i c e  o f  j u r i s d i c t i o n  c l a u s e s . *  
A d d i t i o n a l l y ,  a  s t a n d a r d  form c o n t r a c t  would o f  c o u r s e  b e  s u b j e c t  t o  t h e  
c o n t r o l s  a g a i n s t  u n r e a s o n a b l e  exempt ion  c l a u s e s ,  as p r o v i d e d  f o r  u n d e r  

' see McCutcheon v .  MacBrayne 1964 S.C. ( H . L . )  28, o r  a t  l e a s t  t h e r e  must  
be a c o n s i s t e n t  c o u r s e  o f  d e a l i n g  whereby c o n s t r u c t i v e  knowledge  o f  t h e

-

t e r m s  may be i n f e r r e d .  See  a l s o  McCrone v .  Boo t s  Farm S a l e s  L t d  1981  
S.L.T.  103.  

' see McConnel & Reid v .  Smi th  1 9 1 1  S.C. 635. 
I n  i n t e r n a t i o n a l  c o n t r a c t s  w i t h  problems o f  c h o i c e  o f  j u r i s d i c t i . o n  c l a u s e  
s e e  C o l z a n i  v .  RUWA ~ o l s t e r e i m a s c h i n e n  ( c a s e  2 4 / 7 6 )  ~ 1 9 ~ 7 1  3 4 51 C .M.L.R.  

and G a l e r i e s  Segoura v .  F i rma Rahim Bonakdarian ( c a s e  2 5 / 7 6 )  [1977J 

1 C . M . L . R .  361 which i l l u s t r a t e  p a s t  d i f f i c u l t i e s  e n c o u n t e r e d  u n d e r  

A r t i c l e  17 o f ,  t h e  B r u s s e l s  C o n v e r ~ t i o n  on J u r i s d i c t i o n  and  t h e  

Enforcement  o f  C i v i l  and Commercial Judgements ,  now amended by t h e  

Convent ion of  Access ion  o f  1978 - though a s  y e t  t o  b e  i n t e r p r e t e d .  See  

a l s o  Por t a -Leas ing  GmbH v .  P r e s t i g e-I n t e r n a t i o n a l  S .A .  ( c a s e  784/79) 

[l9811 1 C.M.L.R. 135 and a commentary t h e r e o n  i n  1981 Eu. Law Rev. 63. 



S e c t i o n  17 of t he  Unfai r  c o n t r a c t  Terms Act 1977.' Although a l l  of t h e s e  
r equ i r emen t s  can a s s i s t  t h e  p a r t y  whose s t anda rd  c o n d i t i o n s  do n o t  p r e v a i l ,  
i t  can be seen  t h a t  they  a r e  l i m i t e d  i n  t h e i r  a p p l i c a t i o n  and ,  of 
themselves ,  cannot provide a g e n e r a l  s o l u t i o n  f o r  t h e  " b a t t l e  o f  t h e  forms".  

46 .  A s  mentioned before ,  many of t h e  d i f f i c u l t i e s  a s s o c i a t e d  w i t h  a 
" b a t t l e  of  forms" can be avoided i f  p a r t i e s  i n  r e g u l a r  t r a d i n g  
r e l a t i o n s h i p s  conclude " o v e r r i d i n g  agreements" t o  govern t h e  b u l k  of 
t h e i r  f u t u r e  dea l ings .  A l t e r n a t i v e l y ,  one p a r t y  can e n s u r e  t h a t  t h e  o t h e r  
s p e c i f i c a l l y  accedes t o  h i s  s t a n d a r d  terms by s i g n i n g  t h e  r e l e v a n t  form 
i t s e l f  o r  by  s ign ing  a  s imple  dev i ce  such a s  a t e a r - o f f  acknowledgement 
s l i p  - a s  i n  t h e  B u t l e r M a c h i n e  Tool Co. case .  The f a c t  remains ,  however, 
t h a t  t h i s  may no t  always be achieved and t h e r e  may b e  many r e a s o n s  why 
t h i s  i s  s o .  For i n s t ance  t h e  p a r t i e s  may n o t  t r a d e  r e g u l a r l y  w i t h  each  
o t h e r ,  o r  a company o f f i c i a l  may n o t  be au tho r i s ed  t o  s i g n  a t e a r - o f f  
acknowledgement s l ip  so as t o  accep t  a n o t h e r  company's s t a n d a r d  t e rms .  
Shor tage  o f  time may a l s o  be a f a c t o r  wnich does n o t  p e r m i t  a thorough  
examina t ion  o r  n e g o t i a t i o n  o f  secondary c o n t r a c t u a l  t e rms .  

4 7 .  Where t h e  p a r t i e s  have n o t  r e s o l v e d  t h e i r  d i f f e r e n c e s  a t  t h e  s t a g e s  
of c o n t r a c t  format ion,  however, and where a c o n t r a c t u a l  d i s p u t e  h a s  
a r i s e n ,  i t  is  proposed t h a t  t h e  law should  be a b l e  t o  r e c o g n i s e ,  i n  an 
even-handed manner, any c o n t r a c t u a l  r e l a t i o n s h i p  t h a t  h a s  been  e s t a b l i s h e d  
th rough  t h e  p a r t i e s '  d e a l i n g s .  T t  is  suggested t h a t  i t  shou ld  be  p o s s i b l e  
t o  maximise such a c t u a l  agreement a s  e x i s t s  between t h e  c o n t r a c t i n g  
p a r t i e s  and a t  t h e  same time remove t h e  p o t e n t i a l  u n c e r t a i n t i e s  and 
i n j u s t i c e  t h a t  could a r i s e  under  any e x i s t i n g  n o t i o n  which p re supposes  
t h a t  t h e r e  has been a meeting of minds i n  r e s p e c t  o f  a l l  t h e  d e t a i l e d  term5 
proposed by one p a r t y  a f t e r  an exchange of s t a n d a r d  fo rms ,  even a l t hough  
i t  i s  h i g h l y  l i k e l y  t h a t  t h i s  w i l l  n o t  have been the  c a s e .  I t  i s  i n t e n d e d  
t h a t  law reform should n o t  produce an upheaval i n  business  p r a c t i c e ,  b u t  
r a t h e r  should  provide law t h a t  responds  t o  tha t  p r a c t i c e .  

( b )  Comparative Law Sources  

48. I n  look ing  towards comparative sou rces  a s  an a i d  f o r  l a w  re form 
t h e  American U . C . C .  Sec t i on  2-207 h~ould no t  appear ,  as a whole ,  t o  o f f e r  
much a s s i s t a n c e .  Commentators have been h i g h l y  c r i t i c a l  o f  i t s  o p e r a t i o n  
i n  p r a c t i c e  and indeed i t  can be seen  t h a t ,  i f  used s k i l f u l l y ,  
i t s  p r o v i s i o n s  can r e a d i l y  p e r p e t u a t e  a " b a t t l e  o f  t h e  forms" - though 
t h i s  time pe rmi t t i ng  t h e  p a r t y  f i r i n g  t h e  "first sho t1 '  t o  win. 

49. The Onta r io  Law Reform Commission have s e l e c t e d ,  however, and s l i g h t l :  
adap t ed ,  one s p e c i f i c  a s p e c t  of U . C . C .  Sec t ion  2-207 and have 
recommended i t  a s  a  gene ra l  s o l u t i o n  f o r  the  problem, a t  l e a s t  i n  
r e l a t i o n  t o  c o n t r a c t s  f o r  t h e  s a l e  of goods ( i . e .  S e c t i o n  2 - 2 0 7 ( 3 )  as 
r e d r a f t e d  i n  Sec t ion  4 . 2 ( 3 )  of  t h e  Onta r io  d r a f t  B i l l  f o r  a Revised S a l e  
of Goods A c t ) .  That i n  e f f e c t  s t a t e s  t h a t ,  a l b e i t  t h e  w r i t i n g s  o r  ~ t h e r  
communications o f  t r a n s a c t i n g  p a r t i e s  do no t  e s t a b l i s h  a c o n t r a c t  (i.e.. 

l ~ l t h o u ~ hcommentators on t h e  1977 Act have ques t i oned  whether  a 
c o n t r a c t ,  c o n s t i t u t e d  through a " b a t t l e  of t h e  fo rmsw and t h e  a c t i n g s  

, of  t h e  p a r t i e s ,  could be a  s t a n d a r d  form c o n t r a c t  t h a t  w a s  s u b j e c t  t o  
t h e  c o n t r o l s  of Sec t ion  17.  See "The Unfai r  C o n t r a c t  Terms Ac t  1977ft 
by W.V.H.  Rogers and M . G .  C l a rke ,  Note on S e c t i o n  17.  

I 



t h e r e  a r e  m a t e r i a l  c o n f l i c t s  between them) ,  n o n e t h e l e s s ,  i f  t h e  conduct  
of bo th  p a r t i e s  demonstra tes  t h a t  they  have assumed t h e  e x i s t e n c e  of a 
c o n t r a c t  t h a t  w i l l  be s u f f i c i e n t  t o  e s t a b l i s h  a c o n t r a c t .  I m p o r t a n t l y ,  
t h e  terms of  t h a t  c o n t r a c t  would be t h o s e  on which t h e r e  was a c t u a l  
agreement between the p a r t i e s ,  t o g e t h e r  wi th  such o t h e r  t e rms  as might be 
p rov ided  by t h e  p a r t i c u l a r  Act i t s e l f  ( i . e .  i n  t h a t  c o n t e x t  an  Act 
governing c o n t r a c t s  f o r  t h e  s a l e  o f  goods) .  

5 0 .  Such r u l e s  could provide  a l e g a l  approach which would r e c o g n i s e  a 
common i n t e n t i o n  between t r a n s a c t i n g  p a r t i e s  t h a t  a t  l e a s t  t h e y  had 
e n t e r e d  a c o n t r a c t u a l  r e l a t i o n s h i p ,  if such an i n t e n t i o n  cou ld  be i n f e r r e d  
from t h e i r  conduc t ,  even a l though  t h e y  had no t  o the rwi se  s a t i s f i e d  t h e  
normal r u l e s  of c o n t r a c t  f o rma t ion .  I t  could be p o i n t e d  o u t  t h a t  under  
t h e  p r e s e n t  l a w  a  c o n t r a c t  may be recognised  fo l l owing  conduct  from which 
accep tance  of  a coun te r -o f f e r  nay be i n f e r r e d .  However, t h e  impor t an t  
d i f f e r e n c e  of  t h e  suggested approach o f  U . C . C .  S e c t i o n  2 - 2 0 7 ( 3 )  would 
be t h a t  i t  would no t  be t h e  t e rms  of one p a r t y  a lone  which would govern 
t h e  c o n t r a c t  - a  ba l a r ce  cou ld  be s t r u c k  between t h e  i n t e r e s t s  o f  bo th  
p a r t i e s  where t hey  had f a i l e d  t o  n e g o t i a t e  o r  s e t t l e  t h e  d e t a i l s  o f  a 
c o n t r a c t  a t  an e a r l i e r  s t a g e  i n  t h e i r  d e a l i n g s .  I n s o f a r  2.s t h i s  
ba lanced  r e s u l t  might be cons ide red  a d e s i r a b l e  o b j e c t i v e  f o r  t h e  l ~ w  
t o  a c h i e v e ,  S e c t i o n  2-207(3) could  be modif ied  t o  meet t h e  r equ i r emen t s  
of t h e  more gene ra l  con t ex t  of S c o t s  c o n t r a c t  l a w .  For i n s t a n c e ,  i t  
could be s t a t e d  t h a t  terms t o  be s u p p l i e d  t o  g ive  s u b s t a n c e  t o  a 
c o n t r a c t u a l  r e l a t i o n s h i p  cou ld  be t aken  f r o m  more t h a n  one s o u r c e  - t h e  
r u l e s  n o t  be ing  l i m i t e d  t o  one p a r t i c u l a r  c o n t e x t .  A d d i t i o n a l l y ,  i t  
could  be made c l e a r  t h a t  t l conduc t t t  by t h e  p a r t i e s ,  f o r  t h e  pu rposes  o f  
t h e  proposed r u l e s ,  could be p a s s i v e  o r  a c t i v e .  "Conductw c o u l d ,  
t h e r e f o r e ,  be t aken  t o  i n c l u d e  s i l e n c e  on t h e  p a r t  o f  one p a r t y  i n  t h e  
knowledge of ac . t ings  on t h e  p a r t  of  t h e  o t h e r  which a r e  r e f e r a b l e  t o  an  
assumption by t h a t  o t h e r  t h a t  a c o n t r a c t  ha s  been concluded between them. 

51. The UNCITRAL example may a l s o  be worth c o n s i d e r a t i o n ,  a l t h o u g h  it 
d e a l s  wi th  a d i f f e r e n t  a s p e c t  o f  t h e  " b a t t l e  of  t h e  forms" problem. I t  
concerns  i t s e l f  with the  s i t u a t i o n  where a  pu rpo r t ed  accep tance  d i f f e r s  
i n  i t s  terms from those  of  t h e  o f f e r  p reced ing  i t ,  b u t  i t  does  n o t  
I t m a t e r i a l l y  a l t e r  t he  terms of t h e  o f f e r " .  I n  such c i r c u m s t a n c e s ,  and 
u n l e s s  t h e  o f f e r o r  has o b j e c t e d  t o  t h e  a d d i t i o n a l  o r  d i f f e r e n t  t e rms  o f  
t h e  accep tance  without undue d e l a y ,  a c o n t r a c t  is conc luded ,  t h e  t e rms  
of which would be those of t h e  o f f e r  as modified by t h e  accep tance .  

5 2 .  The U N C I T R A L  example may have i t s  u s e s ,  b u t  i t  is s u g g e s t e d  t h a t  i t  
would n o t ,  of i t s e l f ,  o f f e r  an adequate  s o l u t i o n  f o r  a l l  " b a t t l e  o f  t h e  
forms" problems.  I n  p a r t i c u l a r ,  i t  makes no p r o v i s i o n  f o r  t h o s e  c a s e s  
where t h e r e  a r e  m a t e r i a l  d i f f e r e n c e s  between t h e  t e rms  o f  s t a n d a r d  
forms.  I t  may be t h e  case  t h a t  t h e  m a j o r i t y  of  s t a n d a r d  forms a r e  
d r a f t e d  s o  h e a v i l y  i n  favour  of t h e  i s s u i n g  company t h a t  i n  most 
i n s t a n c e s  a purported acceptance w i l l  i n  f a c t  m a t e r i a l l y  alter t h e  terms 
of t h e  o f f e r .  If t h a t  were t o  be t h e  c a s e ,  and t h e  UNCITRAL p r o v i s i o n s  
a lone  were i n - o p e r a t i o n ,  one would n o t  have p rog re s sed  nuch f u r t h e r  
forward from t h e  genera l  common law r u l e  and t h e  " b a t t l e  o f  t h e  forms" 
could  con t inue  i n  many i n s t a n c e s .  

53.  Taking i n t o  account t h e  l i m i t e d  n a t u r e  of  t h e  f u n c t i o n  o f  

A r t i c l e  1 9  o f  t h e  UNCITRAL Convention,  i t  could be u s e d ,  n o n e t h e l e s s ,  i n  

con junc t ion  wi th  r u l e s  such a s  t hose  provided by u . C . C .  S e c t i o n  2 - 2 0 7 ( 3 )  




f o r  t he  purposes  of  law reform. The i n c l u s i o n  o f  a measure based on 
the  U N C I T R A L  example could s a t i s f y  an a d d i t i o n a l  o b j e c t i v e  o f  maximising , t he  p o t e n t i a l  f o r  r ecogn i t i on  of a c o n t r a c t ,  whether t h e  p a r t i e s  had 
e x h i b i t e d  conduct demonstra t ive  of an i n t ended  c o n t r a c t u a l  r e l a t i o n s h i p  

1 
o r  	n o t ,  provided a  purpor ted "acceptance"  of  an o f f e r  d i d  n o t  

I l l m a t e r i a l l y "  a l t e r  i t s  t e r n s ,  even a l t hough  t h e  t e rms  of t h e  aoceptanze 
d i d  	no t  e x a c t l y  match those  of  t h e  o f f e r .  

I 	 54 .  This  i n  t u r n  of course c r e a t e s  t h e  d i f f i c u l t y  o f  d e f i n i n g  what one 
means by "material ly".  An a t tempt  t o  l e s s e n  t h i s  p rob lem can be s een  i n  
UNCITRAL A r t i c l e  1 9 ( 3 ) ,  which prov ides  a  non-exhaust ive  l i s t  of m a t t e r s  
i n  r e s p e c t  of which d i f f e r e n z e s  between each p a r t y ' s  t e r m s  w i l l  be h e l d  
t o  be " m a t e r i a l " .  By s p e c i f i c a l l y  d e f i n i n g  p a r t i c u l a r  d i f f e r e n c e s  a s  
b e i r ~ g  l l m a t e r i a l "  an a t tempt  i s  made t o  add c e r t a i n t y  t o  t h e  r u l e s  which 
should govern " b a t t l e  of the  forms" problems.  I t  m a y  be  p o s s i b l e  t o  
avoid l i t i g a t i o n  if d i s p u t i n g  p a r t i e s  kncw t h a t  c e r t a i n  d i f f e r e n c e s  per 
-se  w i l l  be m a t e r i a l  and t h a t  t h e r e f o r e  t h e i r  e f f e c t  need  n o t  be deba t ed .  
An a l t e r n a t i v e  approach,  if a l i s t  d e f i n i n g  c e r t a i n  d i f f e r e n c e s  a s  be ing  
"mate r ia l I1  were t o  be considered unduly r e s t r i c t i v e ,  might  be t o  p rov ide  a 
l is t  of g u i d e l i n e s  i n d i c a t i n g  d i f f e r e n c e s  which would be  l i k e l y  t o  b e  
" m a t e r i a l " .  

5 5 .  The p r o v i s i o n a l  p roposa l s  which f o l l o w  c o n t a i n  p r o v i s i o n s  based on 
the  U N C I T R A L  example supplementing a proposed r u l e  b a s e d  oil 
U . C . C .  S e c t i o n  2-207(3).  If c o n s u l t e e s  were t o  c o n s i d e r  t h a t  t h e  
p roposa l s  de r ived  from t h e  UNCITRAL example add an u n n e c e s s a r y  degree  
o f  complexi ty  t o  any p o t e n t i a l  l e g a l  r u l e s  on t h e  m a t t e r ,  i t  i s  sugges t ed  
t h a t  a  p r o v i s i o n  based e x c l u s i v e l y  on U.C . C .  S e c t i o n  2 - 2 0 7 ( 3 )  should  be 
adopted,  i n  t h a t  i t  could be seen a s  s u f f i c i e n t  i n  i t s e l f  t o  d e a l  w i th  
the  p r i n c i p a l  problems l i k e l y  t o  be encountered i n  p r a c t i c e .  W e  would, 
of c o u r s e ,  welcome any a l t e r n a t i v e  sugges t i ons  from c o n s u l t e e s .  

! 	 ( c )  Add i t i ona l  Cons idera t ions  

( i )  App l i ca t i on  of Proposed Rules 
l 

56 .  So f a r  t h e  d i s c u s s i o n  of t h e  problem of  an "accep tance"  f a i l i n g  t o  
match t h e  terms of an o f f e r  h a s  r e l a t e d  t o  t h e  ca se  where s t a n d a r d  te rm 

I 	 forms have been used by the  t r a n s a c t i n g  p a r t i e s .  S i m i l a r  problems cou ld  
a r i s e  i n  ca se s  where what might g e n e r a l l y  be cons ide red  t o  be " s t a n d a r d  
termst1 have n o t  been used by e i t h e r  p a r t y ,  o r  have o n l y  been u s e d  by one 

. 	 p a r t y .  P r o v i s i o n a l  p roposa l s  f o r  law reform w i l l  t h e r e f o r e  be s t a t e d  i n  
genera l  terms.  To r e s t r i c t  any p r o p o s a l s  t o  t he  u s e  o f  " s t a n d a r d  te rm 
forms" a lone  could  c r e a t e  s e r i o u s  problems of d e f i n i t i o n .  I f ,  however, 
c o n s u l t e e s  cons ide r  t h a t  c e r t a i n  k inds  of c o n t r a c t  s h o u l d  n o t  b e  covered  
by any of  t h e  proposed r u l e s ,  i t  would be a p p r e c i a t e d  i f  r e a s o n s  were 
given e x p l a i n i n g  t he  ~ e e d  f o r  p a r t i c u l a r  excep t ions .  

( i i )  Con t r ac t i ng  Out 

l 57. I t  i s  proposed t h a t  it be s p e c i f i c a l l y  s t a t e d ,  i n  any d r a f t  B i l l  
which may fo l l ow ,  t h a t  i t  should n o t  be p o s s i b l e  t o  c o n t r a c t  o u t  of 
l e g a l  p r o v i s i o n s  designed t o  govern those  a s p e c t s  o f  c o n t r a c t  f o r m a t i o n  
d i s cus sed  i n  t h i s  paper .  Th is  would remove any d o u b t s  whether  o r  n o t  

' 
l 

cont rac  t i n g  o u t  might be achieved through a combination o f  p r o v i s i o n s  
con ta ined  i n  s e p a r a t e  s t anda rd  forms. A p r o h i b i t i o n  o f  c o n t r a c t i n g  o u t  



would be w i t h o u t  p r e j u d i c e  t o  p a r t i e s  b e i n g  a b l e  t o  c o n c l u d e  a n  
" o v e r - r i d i n g  agreement ' '  t o  cove r  a l l  of t h e i r  f u t u r e  d e a l i n g s .  I t  i s  
f o r e s e e a b l e  t h a t  d u r i n g  any  s u z h  b u s i n e s s  r e l a t i o n s h i p ,  g e n e r a l - p u r p o s e  
s t a t i o n e r y  may be u s e d  i n  r e s p e c t  of i n d i v i d u a l  o r d e r s .  T h i s  s t a t i o n e r y  
may have p r i n t e d  s t a n d a r d  t e rms  on i t s  r e v e r s e  s i d e ,  b u t  t h e  e x c h a n g e  o f  
such f o r m s ,  w i t h  t h e i r  a p p a r e n t  c o n f l i c t  of t e r m s ,  s h o u l d  c r e a t e  no  
" b a t t l e  o f  fo rms"  problem g i v e n  t h e  f u l l  c o n t e x t  o f  t h e s e  d e a l i n g s  a n d ,  
i n  p a r t i z u l a r ,  t h e  p r e s e n c e  of t h e  o v e r - r i d i n g  ag reemen t .  

( i i i )  S u p p l y i n g  t e r m s  -

58. The r u l e  based  on U.C.C. S e c t i o n  2 - 2 0 7 ( 3 ) ,  proposed  a b o v e ,  would  
e n t a i l  a p o s i t i v e  r o l e  f o r  t h ~  law i n  t h e  p r o v i s i o n  o f  t e r m s  r e q u i r e d  
t o  govern and r e s o l v e  a contractual r e l a t i o n s h i p  where p a r t i e s  h a v e  
f a i l e d  t o  do s o  t h e m s e l v e s .  However, i t  m i g h t  be a sked  w h e t h e r  t h i s  
s u g g e s t i o n  would i n v o l v e  t h e  c o u r t s  i n  t n e  making o f  c o n t r a c t s  f o r  
bus inessmen,  c o n t r a r y  t o  t h e  g e n e r a l  ru le1 , -or  a t  l e a s t  would i n v o l v e  
them i n  a r o l e  o u t w i t h  to t h e i r  normal  e x p e r i e n c e .  I t  i s  t h o u g h t ,  
however, t h a t  such  would n o t  be t h e  c a s e .  

5 9 .  F i r s t ,  t h e  p roposed  r u l e  would n o t  i n v o l v e  t h e  c o u r t s  i n  the making 
of a c o n t r a c t ,  f o r  i n  a l l  i n s t a n c e s  a c o n t r a c t u a l  r e l a t i o n s h i p  r e c o g n i s e d  
by t h e  p a r t i e s  would have  t o  be e s t a b l i s h e d  by  means of r e f e r e n c e  t o  t h e  
p a r t i e s  c o n d u c t ,  w r i t i n g s  and o t h e r  communica t ions ,  b e f o r e  t h e  c o u r t  
would have any. f u r t h e r  r o l e  t o  p l a y .  

60 .  Second,  a t  p r e s e n t  t h e  c o u r t s  i n  f a c t  r e g u l a r l y  s u p p l y  ' t e r m s  t o  
c o n t r a c t s  i n  many d i f f e r e n t  s i 5 u a t i o n s  - p r o v i d i n g  t e r m s  i m p l i e d  u n d e r  
common l a w ,  s t a t u t e  o r  custom. The t h e o r e t i c a l  b a s i s  upon which  c o u r t s  
supplement c o n t r a c t u a l  t e r m s  rnay be d i s p u t e d  and t h e  e x t e n t  t o  which  

' E . ~ .  s e e  Math ieson  Gee ( A y r s h i r e )  L td  v .  Q u i g l e y  1952 S.C.(H.L.) 38 and 
Houldsworth v .  Gordon Cumming 1910 S.C.  (H.L.) 49. 

2 See Gloag on C o n t r a c t ,  2nd Edn. a t  pp .  286 t o  318 a n d  D.lVI. W a l k e r  
C o n t r a c t s  and r e l a t e d  o b l i g a t i o n s  i n  S c o t l a n d ,  a t  p a r a s .  22 .1  t o  22.43, 
Even where p a r t i e s  have  n e g o t i a t e d  a c o n t r a c t  t h e y  may n o t  f o r e s e e  a l l  
p o t e n t i a l  c o n t r a c t u a l  d i f f i c u l t i e s ,  o r  some t e r m s  may be i n e f f e c t i v e . .  
Regarding " b a t t l e  of  t h e  formst t  p rob lems ,  t h e  winn ing  form m a y  i t s e l f  
h&e few ' c o n d i t i o n s ,  e . g .  Z i l t o n  B r o s .  Ltd  v .  S .  ~ k e rL t d ,  see  p a r a .  4 .  
a n t e .  I n  a l l  o f  t h e  above c i rcumst .ances  r e s o r t  t o  t h e  l a w  for r e l e v a n t  
terms is  r e q u i r e d .  



c e r t a i n  c o u r t s m a y  have done s o  can be c o n t r o v e r s i a l , '  b u t  i t  i s  
undoubtedly a  f u n c t i o n  which the  c o u r t s  a r e  r e g u l a r l y  r e q u i r e d  t o  under tak 

61. I n  t h i s  c o n t e x t  t h e  case  of Wight ~ e w t o n ~  i n t e r e s t .-- v .  may be o f  The 
I n n e r  House of' t h e  Court  of Sess ion ,  having been s a t i s f i e d  t h a t  t h e r e  was 
an agreement f o r  a l e a s e  of' p r o p e r t y ,  a l b e i t  t h e r e  w a s  s t i l l  a d i s p u t e  
between the  p a r t i e s  r ega rd ing  a  r e p a i r s  c l a u s e ,  n o n e t h e l e s s  uphe ld  t h e  
l e a s e  as b ind ing ,  o r d e r i n g  i t s  formal e x e c u t i o n ,  but wi th  t h e  d e l e t i o n  o f  
t h e  d i spu t ed  r e p a i r s  c l a u s e ,  s t a t i n g  t h a t  t h e  r e l e v a n t  o b l i g a t i o n s  o f  
r e p a i r  were t o  be governed by the  common law. I n  t h a t  i n s t a n c e  t h e  c o u r t  
was ab l e  t o  determine i t s e l f  what t h e  s p e c i f i c  common l a w  o b l i g a t i o n s  
were,  b u t  a t  t h e  same t ime noted t h a t ,  had i t  been n e c e s s a r y ,  t h e y  could  
have r emi t t ed  t h e  m a t t e r  t o  a  man of b u s i n e s s  o r  s k i l l  t o  s e t t l e  t h e  u s u d  
and necessary  c l a u s e s  on which t h e r e  had been no s p e c i f i c  agreement 
between t h e  p a r t i e s .  I t  can be seen t h a t  t h i s  c a s e  goes  some cons ide rab l e  
way, i n  p r i n c i p l e  a t  l e a s t ,  towards t h e  l e g i s l a t i v e  s o l u t i o n  which i s  
being p r o v i s i o n a l l y  proposed i n  t h i s  paper .  

6 2 .  Again, i n  t h e  c o n t e x t  of a " b a t t l e  of t h e  forms",  i t  is t h e  ca se  t h a t  
t h e  c o u r t  may be r e q u i r e d  t o  supply  common law t e rms  where c o n t r a c t u a l  
terms have been r ende red  i n e f f e c t i v e  through t h e  a p p l i c  t i o n  o f  t h e  
Unfa i r  S o n t r a c t  Terms Act 1977 .  J .  Adams h a s  observed :  3 

"Where t h e  d i f f e r e n t  terms a r e  l i a b l e  t o  f a l l  f o u l  of  t h e  
Unfai r  Con t r ac t  Terms Act 1977, because  t h e y  f a i l  t h e  t e s t  o f  
reasonableness  it might be thought  t h e y  cou ld  be i g n o r e d ,  b u t  
t h e r e  i s  t h e  concep tua l  problem tha t  t h e  Act d o e s  n o t  d e p r i v e  a 
term of i t s  s t a t u s  as a  c o n t r a c t u a l  term,  a l t h o u g h  it may r e n d e r  
i t  i n e f f e c t i v e .  If t h e r e f o r e  a s e l l e r  responds  t o  .a  s t a n d a r d  
term o r d e r  on an i n v o i c e  con ta in ing  d i f f e r e n t ,  b u t  by t h e  Act  
i n e f f e c t i v e ,  t e rms ,  t h e  c o n t r a c t  w i l l  n e v e r t h e l e s s  be on t h e  
s e l l e r ' s  terms (assuming t h e  buyer a c c e p t s  t h e  goods) r a t h e r  t han  
t h e  b u y e r ' s .  I t  w i l l  t h e r e f o r e  presumably be on i m p l i e d  
common law terms.  That may i n  f a c t  be a f a i r  s o l u t i o n . "  

The proposa l s  p u t  forward f o r  c o n s i d e r a t i o n  t h u s  o n l y  r e p r e s e n t  an  
ex t ens ion  of an e x i s t i n g  and necessary  p roces s .  

or i n s t a n c e  s e e  Lord Denning M.R. i n  L iverpool  C i t y  Counc i l  v .  Irwin anr 
Anor. [l9751 3 A l l  E.R. 658, 666, b u t  s e e  the  c a s e  on a p p e a l  b e f o r e  t h e  
House of  Lords L19771 A . C .  2 3 9 ,  per Lord Wi lbe r fo rce  a t  p.257: 
l ! .  .. he ( ~ o r dDenning) sugges t s  t h a t  t h e  c o u r t s  have power t o  i n t r o d u c e  
i n t o  c o n t r a c t s  any te rms  they  t h i n k  r ea sonab le  o r  t o  a n t i c i p a t e  l e g i s -  
l a t i v e  recommendations of t h e  Law Commission. A j u s t  r e s u l t  c a n  be 
reached,  if I a m  r i g h t ,  by a l e s s  dangerous rou t e . "  and per Lord Salmon 
a t  p.262: !'I cannot go so  f a r  a s  Lord Denning M.R. and h o l d  t h a t  t h e  
c o u r t s  have any power t o  imply a term i n t o  a c o n t r a c t  mere ly  because  it 
seems reasonable  t o  do s o .  Indeed,  I t h i n k  tha t  such  a p r o p o s i t i o n  i s  
c o n t r a r y  t o  a l l  a u t h o r i t y . "  The House of  Lords w a s  p r e p a r e d ,  however, t o  
imply l l neces sa ry l l  t e rms  f o r  t he  c o n t r a c t .  Lord Denning has pur sued  t h e  
ma t t e r  f u r t h e r  i n  h i s  book The D i s c i p l i n e  of t h e  Law where he s t a t e s ,  a fk  
commenting on t h e  L iverpool  ca se ,  a t  pages  40-41: lVrn  t h e  c i r c u m s t a n c e s  
I wonder i f  t h e  Law Commission might be i n v i t e d  t o  c o n s i d e r  t h i s  
ques.kion: Is i t  r i g h t  only  t o  imply a t e r m  when i t  is "necessary"  t o  
e f f e c t u a t e  t h e  i n t e n t  o f  t h e  p a r t i e s ?  O r  i s  i t  p e r m i s s i b l e  t o  imp'ly i t  
when i t  is  l t r ea sonab le"  s o  t o  do i n  o r d e r  t o  do what i s  f a i r  and j u s t  as 
between the  p a r t i e s ? "  See a l s o  t h e  r e s t  o f  t h a t  c h a p t e r ,  C h a p t e r  4 ,  
The Cons t ruc t ion  of C o n t r a c t s ,  pages 3 2  t o  53. 
N . B .  References  i n  t h e s e  quo ta t i ons  a r e  t o  t h e  Law Commission f o r  

England and Wales. 


21911 S.C. 762. 

3 ~ .Adams !!The B a t t l e  o f  t he  Forms" 1gr/9 L.Q.R. 481 a t  pp. 483-484. 



63.  I n  c o n s i d e r i n g  t h e  f u n s t i o n  of t h e  c o u r t s  i n  t h i s  p r o c e s s ,  it may 
i n d e e d  be worth q u e s t i o n i n g 1  whe the r  t h e  s u p p l y  o f  s u c h  t e r m s  as m a y  be 
" n e c e s s a r y "  t o  g i v e  a c o n t r a c t  p r o p e r  e f f e c t  would be a d e q u a t e  t o  a c h i e v e  
j u s t  r e s u l t s  f o r  a l l  p rob lems  which a " b a t t l e  of t h e  forms"  migh t  c r e a t e .  
F o r  i n s t a n c e ,  i n  t h e  c o n c e x t  of  t h e  s u p p l y  of s e r v i c e s ,  t h e  o f f e r  m i g h t  
i n c l ~ d ea c l a u s e  l i m i t i n g  l i a b i l i t y  i n  r e s p e c t  of  t h e  s e r v i c e s  t o  be  
s u p p l i e d  and t h e  t ' a c c e p t a n c e "  r e t u r n e d  might  a l s o  r e c o g n i s e  a l i m i t a t i o n  
of l i a b i l i t y ,  b u t  a t  a d i f f e r e n t  l e v e l  o f  l i m i t a t i o n .  I n  t h o s e  
c i r c u m s t a n c e s ,  and presuming b o t h  p r o v i s i o n s  t o  be i n e f f e c t i v e ,  s h o u l d  a 
c o u r t  be o b l i g e d  t o  d i s r e g a r d  t o t a l l y  t h o s e  t e r m s  and i n s t e a d  a p p l y  a n  
u n l i m i t e d  l i a b i l i t y ?  An a l t e r n a t i v e  might  be t h a t  t h e  c o u r t  s h o u l d  be  
a b l e  t o  f i x  such  r e a s o n a b l e  l i m i t  on l i a b i l i t y  a s  might  be j u s t  i n  t h e  
c i r c u m s t a n c e s  of t h e  p a r t i c u l a r  t r a n s a c t i o n .  I t  would be  n e c e s s a r y  t o  
t a k e  i n t o  accoun t  t h e  i n e f f e c t i v e  p r o v i s i o n s  o f  b o t h  s t a ~ . d a r dfo rms  i n  
t h e  assessment  of  t h o s e  c i r c u m s t a n c e s .  2 

64 .  I n  o t h e r  words ,  if t h e  f u n c t i o n  of t h e  c o u r t  i n  s u p p l y i n g  t e r m s  t o  
a c o n t r a c t  were t o  be r e c o g n i s e d  f o r m a l l y  i n  l e g i s l a t i o n ,  m i g h t  n o t  t h e .  
i n t e r e s t s  of j u s t i c e  be b e s t  s e r v e d  if t h e  c o u r t ' s  power t o  do s o  were 
d e f i n e d  i n  t h e  w i d e s t  t e r m s ?  I t  may be n o t e w o r t h y  t h a t  t h e  A m e r i c a n  Law 
I n s t i t u t e ' s  new Res ta t emen t  (Second)  on t h e  Law o f  C o n t r a c t s  p r o v i d e s  t h a t  
when p a r t i e s  have made a b a r g a i n  s u f f i c i e n t l y  d e f i n e d  t o  be  a c o n t r a c t ,  
b u t  have n o t  a g r e e d  on an  e s s e n t i a l  t e r m ,  t h e  c o u r t  w i l l  s u p p l y  a 
' r easonab le '  t e r m a 3  Whether s u c h  an approach  s h o u l d  a l s o  be  a d o p t e d  for 
t h i s  z o n t e x t  i s  open f o r  d i s c u s s i o n ,  a s  a r e  any  o t h e r  a s p e c t s  of the 
p r o v i s i o n a l  p r o p o s a l s  f o r  l a w  r e fo rm which f o l l o w .  

( d )  	 Law Reform - P r o v i s i o n a l  P r o p o s a l s  

65 .  The p r o v i s i o n a l  p r o p o s a l s  f o r  law re fo rm s t a t e d  i n  g e n e r a l  t e r m s  are 
as f o l l o w s :  

1. S u b j e c t  t o  t h e  f o l l o w i n g  proposed  r u l e s  no a l t e r a t i o n  s h o u l d  
be made t o  t h e  p r e s e n t  r u l e  t h a t  a n  a c c e p t a n c e ,  i f  i t  is e f f e c t i v e l y  
t o  conclude  a c o n t r a c t ,  s h o u l d  meet t h e  t e r m s  o f  t h e  o f f e r .  

( A )  	 Where t h e r e  a r e  d i f f e r e n ~ e sbetween t h e  t e r m s  o f  an o f f e r  and 
t h o s e  of  a p u r p o r t e d  a c c e p t a n c e  o f  i t ,  b u t  i t  i s  r e a s o n a b l e  t o  

' s ee  	 f o o t n o t e s  t o  p a r a .  60 a n t e .  

' ~ h o u ~ hi n  c o n t r a c t s  f o r  t h e  s a l e  of goods where a p a r t i c u l a r  t e r m  w o u l d  
be i m p l i e d  by l aw,  e x p r e s s  ag reemen t ,  o r  an  e q u i v a l e n t  would be r e q u i r e d  
t o  exc lude  o r  v a r y  i t s  e f f e c t .  See S e c t i o n  5 5 ( 1 )  o f  t h e  S a l e  of  G o o d s  
Act 1 9 7 9 ,  which s t a t e s :  
" 5 5 - ( 1 )  Where a r i g h t ,  d u t y  o r  l i a b i l i t y  would a r i s e  u n d e r  a c o n t r a c t  
o f  s a l e  of  goods by i m p l i c a t i o n  of law,  i t  may ( s u b j e c t  t o  t h e  Unfai r  
C o n t r a c t  Terms Act 1 9 7 7 )  be n e g a t i v e d  o r  v a r i e d  by e x p r e s s  a g r e e m e n t ,  01 

by t h e  c o u r s e  of d e a l i n g  between t h e  p a r t i e s ,  o r  by s u c h  usage as binds 
bo th  p a r t i e s  t o  t h e  c o n t r a c t . "  

3 ~ e eRes ta tement  (Second)  C o n t r a c t s  a t  S e c t i o n  204. See a l s o  t h e  
a n a l y s i s  of E .  A l l a n  Fa rnswor th  i n  " D i s p u t e s  o v e r  Omission i n  C o n , t r a c t s n  
1968,  68 Columbia L .  Rev. 860 on which S e c t i o n  204 is b a s e d .  



i n f e r  from t h e  conduct  o f  t h e  p a r t i e s  t h a t  t h e y  s h a r e  an 
assumption t h a t  a c o n t r a c t  between them h a s  been  concluded,  a 
c o n t r a c t  s h o u l d  be deemed t o  have come i n t o  e x i s t e n c e .  The 
t e r n s  o f  t h e  Z o n t r a z t  s h o u l d  be t h o s e  te rms upon which t h e  
p a r t i e s  have a g r e e d  t o g e t h e r  wi th :  

( f i r s t  a l t e r n a t i v e )  s u c h  o t h e r  te rms a s  may be  n e c e s s a r y  t o  
g i v e  t h e  c o n t r a c t  p r o p e r  e f f e c t ;  o r  

( second a l t e r n a t i v e )  s u c h  o t h e r  te rms a s  may be r e a s o n a b l e .  

For t h e  p u r p o s e s  o f  e i t h e r  a l t e r n a t i v e  r e g a r d  s h a l l  be had t o :  

( i )  	 t h e  d r i t i n g s  o r  o t h e r  communications o f  t h e  p a r t i e s ;  

( i i )  t h e  conduct  o f  t h e  p a r t i e s ;  and 

( i i i )  such terms as may be impl ied  by law. 

( B )  	 Where t h e  p u r p o r t e d  a c c e p t a n c e  o f  an  o f r e r  c o n t a i n s  a d d i t i o n a l  
o r  d i f f e r e n t  t e rms  which do n o t  m a t e r i a l l y  a l t e r  t h e  t e rms  of  
t h e  o f f e r  tha.t  a c c e p t a n c e  shou ld  e f f e c t i v e l y  conc lude  a  c o n t r a c t  
u n l e s s  t h e  o f f e r o r  o b j e c t s  t o  t h o s e  te rms w i t h o u t  undue d e l a y .  
I n  t h i s  c a s e  t h e  t e r m s  o f  t h e  ' c o n t r a c t  would b e  t h e  t e rms  o f  
t h e  o f f e r  a s  modi f i ed  by t h e  terms o f  t h e  a c c e p t a n c e .  

( F i r s t  Opt ion)  

F o r . t h e  purposes  o f  p r o p o s i t i o n  ( B )  i n  d e c i d i n g  whether  an 
a d d i t i o n a l  o r  d i f f e r e n t  term c o n s t i t u t e s  a m a t e r i a l  a l t e r a t i o n  
of t h e  t e rms  o f  t h e  o f f e r ,  r e g a r d  s h a l l  be had i n  p a r t i c u l a r  t o  
t h e  p r i c e ,  t h e  method o f  payment, t h e  q u a l i t y  o r  q u a n t i t y  o f .  
goods, t h e  p l a c e  and t i m e  of  d e l i v e r y  of  goods ,  t h e  t ime  and 
manner f o r  t h e  p r o v i s i o n  of s e r v i c e s ,  t h e  e x t e n t  o f  one 
p a r t y ' s  l i a b i l i t y  t o  t h e  o t h e r ,  t h e  c h o i c e  o f  l a w  a p p l i c a b l e  
.and t h e  mode o f  s e t t l e m e n t  o f  d i s p u t e s .  

(Second Opt ion)  

For  t h e  purposes  of  p r o p o s i t i o n  ( B )  any a d d i t i o n a l  o r  d i f f e r e n t  
te rm r e l a t i n g  t o  t h e  p r i c e ,  method o f  payment,  t h e  q u a l i t y  o r  
q u a n t i t y  of goods ,  t h e  t ime and manner f o r  t h e  p r o v i s i o n  of 
s e r v i c e s ,  t h e  e x t e n t  of one p a r t y ' s  l i a b i l i t y  t o  t h e  o t h e r ,  t h e  
cho ice  o f  law a p p l i c a b l e  and t h e  mode of s e t t l e m e n t  of  d i s p u t e s  
should  be deemed t o  ' ' m a t e r i a l l y  a l t e r "  t h e  terms o f  t h e  o f f e r .  
T h i s  r u l e ,  however,  would n o t  p r e j u d i c e  t h e  r i g h t  of t h e  court 
t o  hold  i n  t h e  c i r c u m s t a n c e s  of t h e  c a s e  tha t  any o t h e r  term o f  
a p u r p o r t e d  a c c e p t a n c e  would m a t e r i a l l y  a l t e r  t h e  t e rms  o f  t h e  
o f f e r .  

2 .  Where t h e  above proposed r u l e s  would app ly  a n y  t e rms  i n  t h e  
w r i t i n g s  o r  o t h e r  communications of any p a r t y  which p u r p o r t s  t o  
n e g a t i v e  o r  va ry  t h e  e f f e c t  o f  t h e s e  r u l e s  s h o u l d  b e  v o i d .  



3. For  t h e  p u r p o s e s  of t h e  above  proposed  r u l e s  t h e  t e r m  "conduc t "  
s h o u l d  be t aken  t o  i n c l u d e  s i l e n c e  on t h e  p a r t  of o n e  p a r t y  i n  t h e  
knowledge of a c t i n g s  on t h e  p a r t  of t h e  o t h e r  wh ich  a r e  r e f e r a b l e  
t o  an sssumpt ion  by t h a t  o t h e r  t h a t  a c o n t r a c t  h a s  b e e n  conc luded  
between them. 

6 6 .  Any p r o v i s i o n  on t h e s e  m a t t e r s  would ,  o f  c o u r s e ,  r e q u i r e  t o  be  
t r a n s l a t e d  i n t o  s t a t u t o r y  form i n  a d r a f t  B i l l .  

QUESTIONS 	FOR CONSULTEES 


6 7 .  	 (1) Do you approve o f  t h e  p r o v i s i o n a l  p r o p o s a l s  o u t l i n e d  i n  
pa rag raph  6 5  above?  

( 2 )  	 If your  answer t o  t h e  f i rs t  q u e s t i o n  is w h o l l y  o r  p a r t i a l l y  i n  
t h e  n e g a t i v e ,  what a l t e r n a t i v e  approach  do you s u g g e s t  s h o u l d  
be adopted?  Where a p r e f e r r e d  o p t i o n  h a s  b e e n  s t a t e d  comment 
would a l s o  be welcome i n  r e s p e c t  o f  t h e  o p t i o n  n o t  s e l e c t e d .  

( 3 )  	 Do you c o n s i d e r  t h a t  t h e r e  a r e  any t y p e s  o f  c o n t r a c t s  i n  
r e s p e c t  of  which any of  t h e  above-proposed r u l e s  would be  
i n a p p r o p r i a t e ?  

( 4 )  	 Are t h e r e  any f u r t h e r  o b s e r v a t i o n s  you would c a r e  t o  make? 

T h i s  p a p e r  i s  r e l e a s e d  f o r  comment and c r i t i c i s m  and d o e s  n o t  
r e p r e s e n t  t h e  f i n a l  v i ews  of t h e  S c o t t i s h  Law Commission. The 
Commission would be g r a t e f u l  if comments were s u b m i t t e d  as soon as  
~ 0 s s i b l e  and n o t  *~ l a t e r  t h a n  31 May 1982. All c o r r e s p o n d e n c e

-

s h o u l d  b e  	addressed  t o :  

J C M u l l i n  Esq 
S c o t t i s h  Law Commission 
140 Causewayside 
Edinburgh EH9 I P R  

(Telephone  031 668 2131) 
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ve~itists,1071,92 C:tl.llptr. 111. l? C. ~~crforincdcollditions of offer to pur-
k 3 d  209. clliise r~rior to its rescission bv de-
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rilte o1)crator of rcst;llirnnt Llisilicss tioll of co~ltrol:incl possession of the 
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ing that plaintiffs Iiiid s\bst:intinlly 1975, ZOO I'2Q '55. 25 Utah 2d 201. 

3 2-207. Additional Terms in Acceptance or Confirmation 

(1) A definite and seasonable expression of acceptance or a 
written confirmation which is sent within a reasonable time 
operates as an acceptance even though i t  state; terms addi- 
tional to or different from those offered or agreed upnn, uriless 
acceptance is expressly made conditional on assent to the addi- 
tional or different terms. 

(2) The additional terms are to be construed as proposais for -
addition to the contract. Between merchants such terms be- 
come part oi the contract unless: 

(a) 	the offer expressly limits acceptance to the terms of 
the offer; 

(b) 	they materially alter it; or 
(c) notification of objection to them has already been given 

or is given within a reasonable time after notice of 
them is received. 

(3) Conduct by both parties which recognizes the existence 
of a contract is sufficient to establish a contract for sale al-
though the writings of the parties do not otherwise establish a 
contract. In such case the terms of the particular contract 
consist of those terms on which the writings of the parties 
agree, together with any supplementary terms incorporated un- 
der any other provisions of this Act. 

Official Comment 
Prior  Uniform Statutory Provi- been reached either orally o r  by 
.sion: Sections 1and 3, Uniform informal correspondence be-
Sales Act. tween the  parties and is followed 

by one o r  both of the  parties
Changes: Completely rewritten sending formal memoranda em-
by this and other sections of this bodying the terms so far as
Article. agreed upon and adding terms 

1. This  section is intended to not discussed. The other situa-
deal with two typical situations. tion is offer and acceptance, in 
The  one i s  the ,yr i t t en  confirma- which a wire o r  letter expressed 
tion, where a n  agreement has  and intended a s  a n  acceptance o r  
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the closing of an agreement ailcls 
fuyther minor suggestions or 
proposals such as "ship by Tues-
day," "rush," "ship draft against 
bill of lading inspection al-
loned," o r  the like. A frequent 
esarnpIe of the second situation 
i s  the exchange of printed Pur- 
chase order and acceptance 
(sometimes called "acknowledg- 
merit") forms- Because the 
forms are  oriented to the think- 
ing of the respective drafting 
parties, the terms contained i n  
them often do not col.resno-d. 
Often the seller's form contains 
terms different from or adulrion- 
a1 to those set  forth in  the 
er's form. Nevertheless, the Par- 
ties proceed with the transac-
tion. [Comment 1 was anended 
in  1966.1 

2. Under this Article a pro-
posed deal which in  commercial 
understanding has in fact been 
closed is recognized as a con-
tract. Therefore, any additional 
matter contained in the confir- 
mation or  in the acceptance falls 
within subsection (2) and must 
be regarded a s  a proposal for an 
added term unless the  accept-
ance is made conditional on the 
acceptance of the additional or  
different terms. [Comment 2 
was amended in  1966.) 

3. Whether o r  not additional 
or  different terms will become 
par t  of the agreement depends 
upon the provisions of subsec-
tion (2). If they are such a s  
materially t o  alter the original 
bargain, they will not be includ- 
ed unless expressly agreed to by 
the other party. If, however, 
they are terms which would not 
so change the bargain they will 
be incorporated unless notice of 

objection to then1 has al~-eacl_v 
been given or  is given within a 
reasonable time. 
4. ~~~~~l~~ of typical 

es \!.hich ,ipould urnate-
rially alter" the contract and so 
result in surprise or hardship if 
incorpoyated without express 
alt-areness by the other party 

: a clause negating such 
standard warranties a s  that  of  
merchantability o r  rvitness for a 
particular purpose in circum-
stances in which either warran- 
t, nc:.mally attaches; a =lause 
requiring a guaranty of 90% 
100% deliveries in a case such 
as a contract by cannery, where 
the usage of the trade allows 
greater quantity l e e n a p ;  a 
clause reserving tn the  seIier the 
power to cancel upon the buyer's 
failure to meet any  invoice when 
due; a clause requiring t h a t  
complaints be made in a time 
materially shorter than custom-
ary o r  reasonable. 

5. Examples of 

which involve no element of un-
reasonable surprise and which 
therefore a re  to be incorporated 
in  the contract unless notice of 
objection i s  seasonably &ven 
are: a clause s e t t i ~ g  forth and 
perhaps enlarging slightly upon 
the seller's exemption due to su- 
pervening causes beyond his 
control, similar to those covered 
by the provision of this Article 
on merchant's excuse by fai lure 
of presupposed conditions o r  a 
clause fixing in advance any rea-
sonable formula of proration un-
der such circumstances; a 
clause fixing a reasonable time 
for  complaints within customary 
limits, o r  in  the  case of a pur-
chase for  sub-sale, providing for 
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inspection by the sub-purchaser; 
a clause providing for interest, 
on overdue invoices or fixing the 
seller's standard credit terms 
where they are within the range 
of trade practice and do not lim- 
i t  any credit bargained for ;  a 
clause limiting the right of re-
jection for  ciefects which fall 
within the customary trade tol- 
erances for acceptance "with ad- 
justment" or otherwise limiting 
remedy in a reasonable manner 
(see Sections 2-718 and 2-719). 

6. If no answer is received 
within a reasonable time after 
additional terms are proposed, i t  
is both fair  and commercially 
sound to ass:Ime that  their inclu- 
sion has bee11 assented to. Where 
clauses on confirming forms sent 
by both parties conflict each 
party must be assumed to object 
to a clause of the other conflict- 
ing with one on the confirmation 
sent by himself. As a result the 
requirement that  there be notice 
of objection which is  found in 
subsection (2) is satisfied and 
the conflicting terms do not be- 
come a par t  of the contract. 
The contract then consists of the 
terns originally expressly agreed 
to, terms on which the confirma- 
tions agree, ~ n d  terms supplied 
by this Act, including subsection 
(2). The written confirmation 
is also subject to Section 2-201. 
Under that  section a failure to 
respond permits enforcement of 
a prior oral agreement; under 

this section a failure to respond 
permits additional terms to be-
come part of the agreement. 
[Comment 6 was amended in 
1966.1 


7. In many cases, a s  where 
goods are shipped, accepted and 
paid for before any dispute aris-
es, there is no question whether 
a contract has been made. In 
such cases, where the writings of 
the parties do not .  establish a 
contract, i t  is  not necessary to  
determine which act or document 
constituted the offer and which 
the acceptance. See Section 2-
204. Tne only qeestion is what 
terms are  included in the  con-
tract, and subsection (3) fur-
nishes the governing rule. [Com-
ment 7 was added in 1966.1 

Cross References: 
See generally Section 24302. 
Point 5: Sactions 2-513, 2-

602, 2-607, 2-609, 2-612, 2-614, 
2-615, Z3-616, 2-718 and 2-719. 

Point 6: Sections 1-102 and . 
2-104. 


Definitional Cross References: 
"Between merchantsp'. See-

tion 2-104. 
"Contract". Section 1-201, 
"Notification". Section 1-201. 
"Reasonable time".. Section 1-

204. 
"Seasonably". Section 1-204. 
"Send". Section 1-201. 
"Term". Section 1-201. 
"Written". Section 1-201-

Forms 

Acceptance, n c k n ~ m l e i l ~ e n t  of, stu? U.C.C. Fonns 5 2-207, Forms 1-3. 

Acceptance espressly mnde conditionnl on nswnt to :~clrlitionnlor different 
ternis or both, sec U.C.C.Forms iJ 2-207,Fon114. , 
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Article 7 


1. An acceptance containing additions, limitations or other 

modifications shall be a rejection of the offer and shall con-

stitute a counter-offer. 


2. However, a reply to an offer which purports to be an accep-
tance but which contains additional or different terms which do 
not materially alter the terms of the offer shall constitute an 
acceptance unless the offeror promptly objects to the discrepancy; 
if be does not so object, the terms of the contract shall be the 
terms of the offer with the modifications contained i r l  the 
acceptance. 



-- 

APPENDIX ILL 


A r t i c l e  1 9  

(l) A r e p l y  t o  a n  o f f e r  which p u r p o r t s  t o  be an accep tance  
b u t  con ta in s  a d d i t i o n s ,  l i m i t a t i o n s  o r  o t h e r  m o d i f i c a t i o n s  is 
a r e j e c t i o n  of t h e  o f f e r  and c o n s t i t u t e s  a coun te r -o f f e r .  

( 2 )  However, a r e p l y  t o  an  o f f e r  which p u r p o r t s  t o  b e  an 
acceptarlce bu t  c o n t a i n s  a d d i t i o n a l  o r  d i f f e r e n t  t e rms  which do 
no t  m a t e r i a l l y  a l t e r  t h e  terms of t he  o f f e r  c o n s t i t u t e s  a n  
acceptance,  u n l e s s  t h e  o f f e r o r ,  wi thout  undue d e l a y ,  o b j e c t s  
o r a l l y  t o  the  d i sc repancy  o r  d i s p a t c h e s  a n o t i c e  t o  t h a t  e f f e c t .  
If he does no t  s o  o b j e c t ,  t h e  terms of t h e  c o n t r a c t  a r e  the 
terms of the  o f f e r  w i t h  t h e  mod i f i ca t i ons  con ta ined  i n  the 
acceptance.  

( 3 )  Addit ional  o r  d i f f e r e n t  terms r e l a t i n g ,  among o t h e r  
t h i n g s ,  t o  t h e  p r i c e ,  payment, q u a l i t y  and q u a n t i t y  of the  
goods,  p l ace  and t ime of  d e l i v e r y ,  e x t e n t  o f  one p a r t y ' s  
l i a b i l i t y  t o  t he  o t h e r  o r  t h e  s e t t l e m e n t  of d i s p u t e s  a r e  con-
s ide red  t o  a l t e r  t h e  terms of t he .  o f f e r  m a t e r i a l l y .  


